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& Exporters. 

MR. WIGHTMAN: James Wightman on behalf of VECC. 

MR. AIKEN: Randy Aiken on behalf of Energy Probe. I 

would also like to register an appearance for David 

MacIntosh. He'll be joining us later, 

MR. WOLNIK: John Wolnik for APPrO. 

MR. MACMAHON: Pat McMahon with Union Gas. 

MS. SEBALJ: Is that everybody? 

MR. ROSS: Murray Ross with TransCanada. 

MS. SEBALJ: All right. Was there anything of a 

preliminary nature from anyone? Enbridge? No? 

Okay. I think the agenda has Dr. Kaufmann taking the 

witness box first. 

DR. LAWRENCE KAUFMANN, PACIFIC ECONOMICS GROUP 

I don't have anything of an opening nature. I don't 

know, Dr. Kaufmann, if you have anything or if we should 

just go straight to questioning. 

My understanding is that Enbridge has the bulk of the 

questions for Dr. Kaufmann. 

MR. CASS: We do indeed have some questions, Kristi. 

We were expecting that others would precede Enbridge in 

their questions for this particular witness. 

MS. SEBALJ: Precede? 

MR. CASS: Precede, yes. 

MS. SEBALJ: And I should have mentioned Enbridge did 

file questions ahead of time. I'm not sure that that was 

the bulk of the questions, but I guess when we get to you 

we'll talk about those. I'm assuming you have others, but 
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1 none of them apply to gas distribution studies. 

2 	 There were no gas distribution TFP studies in Alberta 

3 	other than the study that was submitted by Mark Lowry. 	The 

4 other studies that are mentioned here, the estimates from 

5 Brattle and others relied on either StatsCan studies or 

6 modifications of electricity distribution studies. And 

7 they also reference my TFP study for the electricity 

8 distributors in Ontario. 

	

9 	I should say that all of those, there's an issue here 

10 ,both about the studies themselves and whether they are 

11 viewed as credible. As I say, there were no credible 

12 studies. And none of these studies in Alberta were in fact 

13 accepted by the AUC, so they were all rejected as well. So 

14 that doesn't really support the view that those were 

15 considered credible. 

	

16 	That's not the case for the other TFP study, that was 

17 -- they mention, which is the electricity distribution TFP 

18 study that I did for Board Staff in the RRF and in support 

19 of what was called price cap IR. That was accepted by the 

20 Board, but that's my study and in my opinion that study .  is 

21 not relevant to this proceeding. We should not use an 

22 electricity distribution study to set or to even consider 

23 appropriate estimates for gas distribution TFP. Those are 

24 two different industries. 

	

25 	 I've never supported using electric TFP studies for 

26 gas distribution. Gas distribution has different output 

I 



1 TFP. In my opinion, there's no relevance or -- no 

2 relevance of or implications from that TFP study that I did 

3 for electric for an appropriate TFP trend for gas 

4 distribution. 

5 	And just very briefly, London Economics said a couple 

6 things about -- which may have been -- could potentially be 

7 misconstrued, about the whole issue of building - blocks and 

8 the repeated nature of regulation and the implications of 

9 that for the building block model. And -- oh, and one of 

10 the things they said in discussing that was they were 

11 talking about my discussion of the UK experience, the UK 

12 building block experience. I believe they said several 

13 times that I posited a theoretical model for building 

14 blocks, and that -- that type of regulation, and that's not 

15 an accurate characterization of how I described that. What 

16 I was doing was looking specifically at the observed 

17 experience. I wasn't making any theoretical -- I wasn't 

18 developing any theoretical models. I was looking directly 

19 at the experience, which did in fact evolve over time, 

20 based on repeated interactions between the regulator and 

21 the regulated companies, and the gaming and inflated 

22 capital expenditure forecast in particular that the 

23 regulator noted after administering different applications 

24 of the building block model over a period, a number of 

25 years, 10, 15 years. 

26 	So I was just describing that experience; I was not 

27 making theoretical claims. And I also talked about the 

28 information quality incentive as something that they did 
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1 eventually adopt in the UK. 

	

2 	I'm not making any recommendations that that type of 

3 incentive be implemented here, but I do ( think it's 

4 important. An element of the IQI is benchmarking. That is 

5 how the IQI starts. That's the benchmarks that capital 

6 expenditure forecasts are compared to. I do think it's 

7 important that there be some type of benchmarking, external 

8 objective evidence, benchmarking evidence. I believe 

9 that's an important\-- that should be an important 

10 component of this proceeding. And that's really the claim 

11 I was trying to make in terms of the UK experience, the 

12 importance of benchmarking and the fact that the regulator 

13 there, as an attempt to offset the inherent incentives to 

14 the game projections that they discovered, that they 

15 observed over multiple iterations of the building block 

16 model, that they have gone to a very benchmarking-intensive 

17 regulatory approach. 

	

18 	So that's the point I was trying to make. I just 

19 don't want anyone to come away with a conclusion that I'm 

20 recommending an information quality incentive here. That's 

21 not what I'm recommending. 

	

22 	MS. DULLET: Thank you for your reply. I don't have 

23 anything further. 

	

24 	QUESTIONS BY MR. BRETT: 

	

25 	MR. BRETT: I have one follow-up on that. Tom Brett 

26 from BOMA. The decision of the Maine commission you 

27 referred to and the evidence of your former partner Dr. 

28 Lowry, are those part of the record now here? Or could you 
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1 give us now or by way of undertaking just a reference where 

2 we can get those two documents? 

	

3 
	

DR. KAUFMANN: Yes, I can do that. 

	

4 
	

MR. BRETT: Do you need a number for that? 

	

5 
	

MS. SEBALJ: We do. That will be TCU1.1. 

	

6 
	

UNDERTAKING NO. TCU1.1: DR. KAUFMANN TO PROVIDE 

	

7 
	

DECISION OF MAINE COMMISSION AND EVIDENCE OF DR. 

	

8 
	

LOWRY. 

	

9 
	

MS.SEBALJ: Does anybody else have any questions for 

10 Dr. Kaufmann other than Enbridge? I see no one reaching 

11 for their mice, so I'll turn it over to you, Mr. Cass. 

	

12 
	

QUESTIONS BY MR. CASS: 

	

13 
	

MR. CASS: Thank you, Kristi. Dr. Kaufmann, as you 

14 know, I'm Fred Cass and I'm here for Enbridge Gas 

15 Distribution. I just wanted to start first with the 

16 written questions that were sent by Enbridge on January the 

	

17 
	

13th. 

	

18 
	

Can you give me a sense of how -- or maybe Kristi can 

19 help me -- how we will proceed with the responses to those 

20 questions? Do you have responses today, or will we be 

21 awaiting those responses? 

	

22 
	

DR. KAUFMANN: I'm prepared today to address the frost 

23 depth question, which I believe was number 6, so I can 

24 address that one today. 

	

25 
	

The others, let me see. I don't have that in front of 

26 me. Could we pull that up on the screen? Oh, I recall one 

27 was -- yeah, one is fine. I can find out -- let me just 

28 say I was not involved in this proceeding, did not bill a 
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1 single hour to the CCA -- or is it the CCC -- in Alberta. 

2 	So for these questions, I do have to go back and ask 

3 other people in the office that were involved in this, to 

4 ask them these sort of details, but I can do that for 

5 number 1. 

	

6 	Number 2, we can -- 

	

7 	MS. SEBALJ: Sorry. Why don't we just mark those as 

8 we go along, because I'm assuming that you are comfortable 

9 giving an undertaking to do that. 

	

10 	DR. KAUFMANN: I am. 

	

11 	MS. SEBALJ: So that -- so this is with respect to 

12 Enbridge's I.AI.STAFF.EGDI.12a. I just want to make sure I 

13 have the reference right. 

	

14 	MR. CASS: Sorry to interrupt. Would it make sense to 

15 mark the document as an exhibit, as a reference point for 

16 what we're talking about as we go forward here? 

	

17 	MS. SEBALJ: Because it did come in as correspondence, 

18 didn't it? Sure. So we'll mark this document -- sorry, I 

19 don't have it in front of me either anymore. 

	

20 	It's a letter from Enbridge providing questions in 

21 advance to Dr. Kaufmann and it's dated January 13th, 2014. 

22 And we'll mark it TC1.1. 

	

23 	EXHIBIT NO. TC1.1: LETTER FROM ENBRIDGE TO DR. 

	

24 	KAUFMANN DATED JANUARY 13, 2014. 

	

25 	MR. CASS: Thank you. i don't know whether this will 

26 expedite things, but I do gather, then, Dr. Kaufmann and 

27 Kristi, that questions 1 to 5 will be undertakings and then 

28 well have some discussion here of 6? 
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1 DR. KAUFMANN: 	I have some comments on some of these 

2 others. 

3 MS. SEBALJ: 	Why don't we go through them one by one? 

4 I think you're right; some of them will be undertakings, 

5 but some of them we need to speak to. 	So let's just go to 

6 number 2 now. 

7 DR. KAUFMANN: 	Okay. 	Number 2 is fine. 	I can provide 

8 those work papers. 	Yeah, there was a follow-up, April 2012 

9 report, 	that was primarily -- but that's fine. 	I can do 

10 that. 

11 MS. 	SEBALJ: 	Sorry, 	so that's -- I'm going to keep 

12 interrupting you.. 

13 DR. KAUFMANN: 	Sure. 

14 MS. SEBALJ: 	Very annoyed by me. 	That's TCU1.2. 

15 UNDERTAKING NO. TCU1.2: 	DR. KAUFMANN TO PROVIDE A 

16 RESPONSE TO EGDI TCQ 2 

17 	DR. KAUFMANN: Okay. Now, for number 3, I'm fine with 

18 3A and 3B. Those are basically calculations that can be -- 

19 that I can do based on the report that was actually 

20 submitted in Alberta, but C, D, E, and F, in my opinion ;  

21 are overly burdensome to -- its not --and maybe I can 

22 just, step back a little bit and talk a little bit about the 

23 Alberta work, because I did mention that in my report. 

24 	•And what I did there -- let me just explain what I did 

25 and why I did it. What I did is I referenced an existing 

26 report from Alberta, and I said, Here is a report that has 

27 been submitted. It's been vetted. It wasn't ultimately 

28 approved by the regulator because of concerns with the 

ASAP Reporting Services Inc. 
(613) 564-2727 	 (416) 861-8720 

ii 



,1 confidentiality of the data, but it's still, in my opinion, 

2 a credible source of productivity and input price research, 

3 and the reason I did that is because I had gone through an 

4 extensive assessment of the company's proposal. I thought 

5 there were some, in my opinion, significant flaws with that 

6 proposal. I didn't know whether those flaws could be 

7 remedied in the time available, but I was not asked by the 

8 -- by Staff to prepare an alternate or counter-proposal, so 

9 I haven't done that. 	I have not put forward an alternate 

10 or counter-proposal here. All I did was say, Here's a 

11 source of information. If for whatever reason parties 

12 can't find -- can't agree on a customized IR framework 

13 without significant changes that Enbridge wouldn't agree 

14 to, if they can't do that, and they are looking perhaps 

15 during settlement or during another part of this proceeding 

16 for a source of information that could potentially be used 

17 to develop an alternate proposal, here's the source of 

18 information. 

19 	So I'm just pointing people in the direction of 

20 something that I think could be valuable, but I'm not 

21 recommending that as a study. I didn't undertake an 

22 alternate proposal on my own. 

23 	And given that, given that I'm not submitting this as 

24 evidence and making this my proposal, to add two years to a 

25 data set and -- that's not just kind of, you know, put the 

26 numbers in, pull the -- you know, turn the crank and get a 



	

1 	So C through F I think are unduly burdensome, but I 

2 can point you in the direction of a new PEG study which is 

3 in British Columbia, done for a consumer group, and I knew 

4 this study was in the works while I was writing my report, 

5 but it wasn't publicly available yet, so that's why I 

6 relied on the Alberta study, but now that study is out 

7 there, and it does go through 2011, so if Enbridge is 

8 interested in what PEG's estimate of a TFP trend through 

9 2011 is, I would point you in the direction of that- study 

10 in B.C., and I can make that available. That's a publicly 

11 available document. So I'm willing to do that, but other 

12 than that, I'm not going to ask people in the office to do 

13 new work when we've already kind of done that for another 

	

14 	client. 

	

15 	For number 4, again -- 

	

16 	MR. CASS: Sorry, can I just stop you there? My -- 

	

17 	DR. KAUFMANN: Sure. 

	

18 	MR. CASS: -- apologies, Dr. Kaufmann. So we can -- 

19 you will answer 3A and B, and -- 

	

20 	DR. KAUFMANN: I will answer 3B. 

	

21 	MR. CASS: And will you produce the B.C. study? Can 

22 we wrap that all up in one undertaking? 

	

23 	DR. KAUFMANN: I will produce that study. 

	

24 	MR. CASS: Thank you. 

	

25 	DR. KAUFMANN: Yes. 

	

26 	MS. SEBALJ: So it will be both the answers to A and 

27 B, 3A and B, and the production of the publicly available 

	

28 	study, are TCU1.3. 
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1 	UNDERTAKING NO. TCU1.3: DR. KAUFMANN TO PROVIDE THE 

2 	ANSWERS TO EGDI TCQS 3A AND 3B, AND TO PROVIDE THE 

3 	PUBLICLY AVAILABLE B.C. STUDY 

4 	DR. KAUFMANN: Yes, tha is right. 

5 	For number 4, again, I -- because I did not formally 

6 proffer this study as my own or make it the basis for a 

7 proposal here, 	I don't think -- in my opinion it's not 

8 appropriate for me to go back and adjust that data and run 

9 alternate runs of ~ a study that's 
i 

part of a proceeding 

10._ that's over and settled. 

11 So, you know, I think, 	in my opinion -- and I'm not a 

12 lawyer. 	I'm only an economist. But in my opinion, 	this is 

13 out of scope for this proceeding. I'm not putting this 

14 forward as evidence, and I don't see why I need to run 

15 alternate analyses. 

16 	I can tell you, though, that we looked at -- we've 

17 examined the Concentric study, their TFP study, and the 

18 issue here is, what is the impact of customer service and 

19 information expenses on the TFP trend. 

20 	Customer service and information expenses were not 

21 included in the TFP trend in Alberta, but they were 

22 included in the Concentric study, and so we have looked at 

23 the impact on Concentric's TFP trend if they had eliminated 

24 customer service and CSI expenses, and if they would have, 

25 then the TFP trend would have declined by about 34 basis 

26 points. 



1 the gas distribution industry, and this is part of the 

2 record here, it's part of Concentric, so its easy enough 

3 for others to check our work and check the accuracy of that 

4 	calculation. 

	

5 	So that would be my response to number 4. 

	

6 	MR. CASS: Well, I don't want to argue with you here, 

7 Dr. Kaufmann, about relevance. You've stated your view on 

8 that, or about what you call the scope of the proceeding. 

9 Clearly Enbridge is interested in having this information 

10 for the purposes of testing your views provided in this 

11 proceeding and considers it to be relevant. 

	

12 	Do you have a concern about actually doing the work? 

13 Other than your relevance concern, is there any problem 

14 with doing the work? 

	

15 	DR. KAUFMANN: The work can be done, but again, 

16 everyone is very busy at the office right now, and this is 

17 -- you know, to do this in four days, I'm not even sure we 

18 can get it done. There's much higher priority work that 

19 has to be done. 

	

20 	MR. CASS: I see. So just to be sure I understood,- it 

21 could potentially be done in four days, but because of 

22 other work going on, that would be a problem for you. Is 

23 that what you are saying? 

	

24 	DR. KAUFMANN: That's correct. 

	

25 	MR. CASS: All right. Well, we'll leave it at that. 

26 We don't need to argue about it today. I assume, Kristi, 

27 that you are supporting the witness's view? 

	

28 	MS. SEBALJ: Absolutely. And I guess I would also 
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1 refer parties to the original letter wherein we stated what 

• 2 Dr. Kaufmann's retainer was, and it wasn't to provide 

3 alternate proposals. It was to provide a critical analysis 

4 of the proposal before us from the applicant. And so I 

5 think this is treading into an area that we had not 

6 intended. Having said that, we can have the argument, and 

7 if the Board orders it, the Board orders it. 

8 	I just wanted also, though, for you to clarify. Does 

9 the B.C. study help in any respect with respect to CSI? 

10 . 	DR. KAUFMANN: I don't believe so. I believe the B.C. 

11 study also excludes CSI expenses, but I can confirm that. 

12 	MR. CASS: So, yeah, so we won't argue about it today. 

13 Now, Kristi, you did, just in -- what you said there, you 

14 referred to the -- you didn't use the work "instructions", 

15 but the scope of what Dr. Kaufmann was asked to do. And I 

16 wonder, could the instructions provided to Dr. Kaufmann in 

17 connection with this proceeding be produced? 

18 	MS. SEBALJ: Absolutely. 

19 	MR. CASS: Thank you. 

20 	MS. SEBALJ: We could mark that as TCU1.4. 

21 	UNDERTAKING NO.'TCU1.4: TO PROVIDE THE INSTRUCTIONS 

22 	PROVIDED TO DR. KAUFMANN IN CONNECTION WITH THIS 

23' 	PROCEEDING 

24 	MS. SEBALJ: And just to be clear, you're talking 

25 about the RFP document? 

26 	MR. CASS: I just need to see the -- 

27 	MS. SEBALJ: Or the contract? I'm not sure that there 

28 is much difference between the two, in terms of -- I think 

ASAP Reporting Services Inc. 
(613) 564-2727 	 (416) 861-8720 

z 



1 we just transposed what we asked for in the REP into the 

2 contract, but, yeah, we'll get you what you need for you to 

3 understand what his. instructions were. 

	

4 	MR. CASS: Thank you. 

	

5 	Sorry, Dr. Kaufmann, so I guess were on to 

6 question 5. 

	

7 	DR. KAUFMANN: Okay. Yeah. And on question 5, I do 

8 wonder, and I question the relevance of this question. 

9 It's referring to the econometric work that we did for 

10 Board Staff in the electric IR proceeding, the econometric 

11 work. 

	

12 	I haven't proposed any econometric work in this 

13 proceeding. I haven't done any work. And this is a model 

14 that's been thoroughly reviewed, thoroughly vetted and 

15 approved by the Board, so I don't understand why there's 

16 any relevance for trying to look at that, because it's not 

17 something that's -- the econometric for coefficients there 

18 don't have any implications for Enbridge, wouldn't be 

19 proposing those for Enbridge, so I just don't understand 

20 why this is a relevant issue. And, you know, in the 

21 interests of time constraints and budget implications for 

22 OEB, I just don't understand why it's worthwhile to pursue 

23 issues that in my opinion aren't really relevant for what I 

24 consider -- what I'm proposing and what I would consider 

25 relevant for Enbridge in this proposal. 

	

26 	MR. CASS: Okay. Well, again, I'm not going to debate 

27 it with you. You've given your position. So is there 

28 anything that you feel that you will or can provide in 
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1 think is relevant there, the fact that companies keep 

2 incentive gains for -- the gains from efficiency 

3 initiatives for a common number of years regardless of the 

4 year that the initiative took place. 

5 	MR. CASS: Good. And that's good. So where I was 

6 going with my previous question I was going ask you next, 

7 are there any other design features that would cause you to 

8 support a particular 'ECM as the one you've described 

9 earlier, or are there any others? 

10 ., 	DR. KAUFMANN: I think I would -- that's certainly the 

11 key one. I would have to look at -- you know, I'm not 

12 saying that that's the only way it can be done, but I would 

13 have to look at specific proposals to see if, you know, in 

14 my opinion, they achieve the same objective in a different 

15 way. 

16 	MR. CASS: Do you agree with the Board's objective for 

17 incentive regulation to encourage sustainable efficiencies? 

18 	DR. KAUFMANN: Yes, I do. 

19 	MR. CASS: And would you agree, then, that incentive 

20 regulation should be -- the incentives within incentive 

21 regulation should be aimed at sustainable efficiencies, as 

22 opposed to short-term cost-cutting? 

23 	DR. KAUFMANN: *Yes. 

24 	MR. CASS: Thank you. Just a couple. of questions for 

25 you arising from the RRFE, if you don't mind. Under the 

26 RRFE there is several models discussed, one of which is 

27 called custom IR. Would you agree that under the custom IR 

28 model for electricity distributors, as described in the 
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1 RRFE report, that such a model would not have to use an I- 

2 minus-X formula? 

3 	DR. KAUFMANN: Yes, it does not have to use an I- 

4 minus-X formula. 

5 	MR. CASS: Things are going much more quickly. And 

6 just one other question. Would you agree that the 

7 methodology for custom IR under the RRFE can take into 

8 account the circumstances of the particular utility? And 

9 I'm referring to methodology. 

	

10 	DR. KAUFMANN: Yes. Yes, and I think that's something 

11 the Board -- it's part of the Board's rationale for a 

12 customized IR. 

	

13 	MR. CASS: Okay. Thank you. 

	

14 	So I think I just have one last area, then. That went 

15 quite quickly. And it's page 47 of your report. I just 

16 wanted to pick up on one other -- page 47. Yes, top or 

17 bottom. Good point. 

	

18 	Bottom right corner of page 47 in the conclusion, 

19 second last sentence; you're describing some conclusions 

20 about Enbridge's plan, and in that context you say this 

21 plan can also contain Y factors that recover the costs of 

22 large capital projects. Are you with me? 

	

23 	DR. KAUFMANN: On page 47, at the upper right? 

	

24 	MR. CASS: Bottom right; my apologies. So it's your 

25 conclusion, in the second-last sentence. 

	

26 	DR. KAUFMANN: Okay, yes. 

	

27 	MR. CASS: There is a reference to the fact that a 

28 plan can contain Y factors that recover the costs of large 

ASAP Reporting Services Inc. 
(613) 564-2727 	 (416) 861-8720 

Ill 



1 capital projects. 

2 	DR. KAUFMANN: Yes. 

3 	MR. CASS: Now, would it be your view that Y factors 

4 can be structured in a manner to help an applicant get some 

5 certainty around the recovery of the costs of large capital 

6 projects? 

7 	DR. KAUFMANN, Yes, I think that's reasonable. 

8 	MR. CASS: And what about the situation where an 

9 applicant comes in for a term, say, of five years, but 
jl 

10 there really is uncertainty out in the latter years of that 

11 term about actually what the large capital projects might 

12 need to be. 

13 	Do you see -- I'm just asking for your comments. Do 

14 you see that Y factors can help with that at all? 

15 	DR. KAUFMANN: Yes, I think so. A Y factor 

16 application and mechanism can be implemented in a number of 

17 ways, and it can be something like a tracker so that it's 

18 designed to track expenditures, more or less every year, 

19 subject to a prudence review by the Board. 

20 	So if there is uncertainty and they can't be predicted 

21 in year one, you can still monitor the actual expenditures 

22 year-by-year. 

23 	You can make a prediction, an assessment projection on 

24 where they will be in year five, with the understanding 

25 there is some uncertainty around that. 

26 	But then they can be tracked year-by-year, and there 

27 could be protocol in place for the company to provide 

28 information on the costs, and some sort of information 
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assignments on the basis of total cost benchmarking evaluations. As is the case 

currently, each group will have its own specific stretch factor. The assignments will 

continue to be revised annually to reflect changes in efficiencies in the sector. The 

Board will further consider whether the current three stretch factor values of 0.2, 0.4, 

and 0.6 continue to be appropriate or whether there should be greater differentiation 

between the three values. The Board will determine the appropriate stretch factor 

values for the three efficiency groups in conjunction with its determination of the 

productivity factor for 4 th  Generation IR. 

Incremental Capital Module (1CM) 

The ICM is intended to address incremental capital investment needs that may arise 

during the IR term. Under 4 th  Generation IR, the Board's policies in respect of ICM in 

effect under 3 rd  Generation IR will continue to apply. 

In 2011, the Board revised its Filing Requirements for Electricity Transmission and 

Distribution Applications to clarify the ICM specifications on how to calculate the 

incremental capital amount that may be recoverable when a distributor applies for an 

ICM. In the Filing Requirements issued in June 2012, the ICM was further revised to 

remove words such as "unusual" and "unanticipated" as prerequisites to an application 

for incremental capital, although the requirement that the proposed expenditures be 

non-discretionary remains. 

Custom IR 

In the Custom IR method, rates are set based on a five year forecast of a distributor's 

revenue requirement and sales volumes. This Report provides the general policy 

direction for this rate-setting method, but the Board expects that the specifics of how the 

costs approved by the Board will be recovered through rates over the term will be 

determined in individual rate applications. This rate-setting method is intended to be 
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customized to fit the specific applicant's circumstances. Consequently, the exact nature 

of the rate order that will result may vary from distributor to distributor. 

The Custom IR method will be most appropriate for distributors with significantly large 

multi-year or highly variable investment commitments that exceed historical levels. The 

Board expects that a distributor that applies under this method will file robust evidence 

of its cost and revenue forecasts over a five year horizon, as well as detailed 

infrastructure investment plans over that same time frame. In addition, the Board 

expects a distributor's application under Custom IR to demonstrate its ability to manage 

within the rates set, given that actual costs and revenues will vary from forecast. 

The Board has determined that a minimum term of five years is appropriate. As is the 

case for 4 th  Generation IR, this term will better align rate-setting and distributor planning, 

strengthen efficiency incentives, and support innovation. It will help to manage the pace 

of rate increases for customers through adjustments calculated to smooth the impact of 

forecasted expenditures. 

The adjudication of an application under the Custom IR method will require the 

expenditure of significant resources by both the Board and the applicant. The Board 

therefore expects that a distributor that applies under this method will be committed to 

that method for the duration of the approved term and will not seek early termination. 

As noted above, however, a regulatory review may be initiated if the distributor performs 

outside of the ±300 basis points earnings dead band or if its performance erodes to 

unacceptable levels. 

Annual Adjustment Mechanism 

The allowed rate of change in the rate over the term will be determined by the Board on 

a case-by-case basis informed by empirical evidence including: 

0 the distributor's forecasts (revenues and costs, including inflation and productivity); 
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I. 	INTRODUCTION 

A. 	Company's Filing 

On April 16, 2009, Bay State Gas Company ("Bay State" or "Company") filed a 

petition with the Department of Public Utilities ("Department"), pursuant to G.L. c. 164, § 94, 

and 220 C.M.R. § 5.00 et seq., for a general increase in gas distribution rates. 1  The 

Company also requests approval of a decoupling mechanism and approval of a targeted 

infrastructure recovery factor ("TIRF") designed to provide the Company recovery of a 

portion of its reliability-related capital investments. The Department docketed the petition as 

D.P.U. 09-30 and suspended the effective date of the tariffs until November 1, 2009, for 

further investigation. Bay State's last general increase in distribution rates was approved on 

November 30, 2005, at which time the Department approved the implementation of a 

performance-based regulation ("PBR") plan for the Company. Bay State Gas Company, 

D.T.E. 05-27 (2005). 

Bay State is incorporated in Massachusetts as a gas company, with its operations arising 

through the merger of local gas works, such as Springfield Gas Light Company, the Brockton 

Taunton Gas Company and Lawrence Gas Company (Exh. BSG/SHB-1, at 2). Currently, Bay 

State operates as a subsidiary of NiSource Inc. ("NiSource") id.) . 2  The Company provides 

Bay State filed for approval of tariffs M.D.P.U. No. 70 through M.D.P.U. No. 105. 

a 	NiSource, with headquarters in Merrillville, Indiana, is an energy holding company 
whose subsidiaries are engaged in the transmission, storage, and distribution of natural 
gas in a corridor stretching from the Gulf Coast through the Midwest to New England, 
and the generation, transmission, and distribution of electricity in Indiana. NiSource is 
a holding company under the Public Utility Holding Company Act of 2005. 

:33 
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retail natural gas distribution service to approximately 285,000 residential, commercial and 

industrial customers in the operating districts of Springfield, Brockton and Lawrence (id.). 

Although Bay State's three distribution service areas are not contiguous to each other, the 

Company operates on a centralized and integrated basis to the extent possible id.). 

B. 	Procedural History 

On April 24, 2009, the Attorney General filed a notice of intervention pursuant to G.L. 

c. 12, § I lE. On May 12, 2009, the Department granted intervenor status to the 

Massachusetts Department of Energy Resources ("DOER") and the United Steelworkers of 

America ("USW"). On May 28, 2009, the Department granted intervenor status to 

Environment Northeast ("ENE"), Conservation Law Foundation ("CLF"), and the 

Low-Income Weatherization and Fuel Assistance Program Network ("Low-Income 

Intervenor"). Also on May 28, 2009, the Department granted limited participant status to 

Associated Industries of Massachusetts ("AIM") and The Energy Consortium ("TEC"); Boston 

Gas Company, Colonial Gas Company, Essex Gas Company, Massachusetts Electric 

Company, and Nantucket Electric Company, each doing business as National Grid ("National 

Grid"); Fitchburg Gas and Electric Light Company, doing business as Unitil ("FG&E"); The 

Berkshire Gas Company ("Berkshire Gas"); NSTAR Gas Company ("NSTAR Gas"); and 

Western Massachusetts Electric Company ("WMECo"). 

Pursuant to notice duly issued, the Department held three public hearings: (1) in 

Brockton on May 19, 2009; (2) in Lawrence on May 20, 2009; and (3) in Springfield on 
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May 21, 2009. The Department held 15 days of evidentiary hearings between July 7, 2009, 

and July 30, 2009. 

On May 22, 2009, the Attorney General filed written comments. On June 4, 2009, the 

Company filed a request for leave to file reply comments, along with reply comments. The 

Department accepted the Company's reply comments for consideration. The Department also 

received written comments from a number of Bay State ratepayers. 

On May 28, 2009, the Attorney General filed a Notice of Retention of Experts and 

Consultants, pursuant to G.L. c. 12, §11E(b), as amended by the Green Communities Act. 3  

On June 10, 2009, the Department approved the Attorney General's retention of experts and 

consultants.  Bay State Gas Company , D.P.U. 09-30, Order on Notice of Attorney General to 

Retain Experts and Consultants (2009). 

The Attorney General, DOER, USW, ENE, and CLF submitted initial briefs on 

August 21, 2009. Bay State submitted its initial brief on September 4, 2009. The Attorney 

General, USW, ENE, CLF, and AIM and TEC submitted reply briefs on September 11, 2009. 

The Company submitted its reply brief on September 18, 2009. The evidentiary record 

consists of approximately 2,400 exhibits and responses to 187 record requests.' 

St. 2008, c. 169 is recently enacted energy legislation entitled An Act Relative to Green 
Communities. It is commonly referred to as The Green Communities Act. 

The voluminous exhibits in this proceeding include responses to information requests 
and any attachments; confidential responses to information requests and any 
attachments; pre-filed direct testimony of witnesses; pre-filed rebuttal testimony of 
witnesses; attachments, schedules, workpapers and/or exhibits to the foregoing pre-filed 
testimony; revised or supplemental versions of the foregoing exhibits; and documents 
offered at the evidentiary hearings. The record also consists of three documents from 

■ 
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In support of its filing, Bay State sponsored the testimony of 13 witnesses: 

(1) Stephen H. Bryant, president of Bay State; (2) Daniel P. Yardley, principal, Yardley 

& Associates; (3) John E. Skirtich, consultant for Bay State; (4) James D. Simpson, vice 

president with Concentric Energy Advisors ("Concentric"); (5) Joel L. Hoelzer, vice-president 

of human resources, Bay State; (6) Lawrence R. Kaufmann, senior advisor to Pacific 

Economics Group LLC and to Navigant Consulting; (7) Shawn Patterson, senior vice-president 

of customer engagement, NiSource; (8) Willie Frank Davis, general manager, Bay State; 

(9) Paul R. Moul, managing consultant, P. Moul & Associates; (10) Robert B. Hevert, 

president, Concentric; (11) Joseph A. Ferro, manager of regulatory policy, Bay State; 

(12) Paul M. Normand, principal, Management Applications Consulting ("MAC"); and 

(13) Patricia Teague, contact center manager, Bay State. 

The Attorney General sponsored the testimony of five witnesses: 

(1) David E. Dismukes, consulting economist and principal, Acadian Consulting Group; 

(2) Stephen G. Hill, principal, Hill Associates; (3) David P. Vondle, president, Vondle 

& Associates; (4) David J. Effron, consultant; and (5) Timothy Newhard, financial analyst, 

Office of Ratepayer Advocacy, Attorney General. The USW sponsored the testimony of one 

witness: Jodi Ajar, universal senior representative, Springfield call center, Bay State. 

D.T.E. 05-27, incorporated by reference during the course of this proceeding (See 
State Gas Company , D.P.U. 09-30,  Hearing Officer Ruling on Request for  
Incorporation by Reference of Certain Material and Motion to Compel Response to  
Record Request  (September 4, 2009)). 
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II. PERFORMANCE-BASED REGULATION PLAN 

A. Introduction 

In the following section we address two critical issues that will set the stage for the 

remaining decisions we make in this proceeding. The first is whether Bay State is authorized 

to seek an increase in cast-off rates during the term of its PBR plan. As set forth below, we 

answer this inquiry in the affirmative. Second, we must determine the effect, if any, of the 

Company's request for a rate increase on the continuation of its PBR plan. As set forth below, 

we conclude that the Company's PBR plan shall be terminated. 

B. Description of the PBR Plan 

In D.T.E. 05-27, the Department approved a ten-year PBR for'Bay State. The rate 

plan commenced on December l, 2005, and unless terminated, would remain in effect until 

October 31 2016, with the last PBR -based rate adjustment taking effect on November' 1, 2015 

D.T.E. 05-27, at 398-401. 

If' 
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The rate plan provides for annual adjustments according to a price cap index (which 

includes an exogenous cost factor and an earnings sharing mechanism.6 Id. at 360-361 The 

PBR plan  also provides for a mid-term review in 2010 of the Company's PBR and its steel 

infrastructure replacement ("SIR") expenditures, if :  the Company's return on equity ("ROE") 

is below six percent. Id. 'at 400-401. These components of the PBR were designed by the 

Department to mitigate risks that shareholders and ratepayers may face as a result of a ten-year 

plan.' Id. at' 398-40L 

Since the Department approved the Company's PBR plan, Bay State has made three 

annual compliance filings. In the first compliance filing, the Department approved a base 

distribution rate adjustment of $3,586,673, but rejected the Company's request to collect an 

Bay State's annual PBR adjustments are determined by applying a price cap index 

("PCI") to the Company's then-current distribution rates under the following formula: 
PCI new = PCI' current, * ( 1 + P -'X) ± Z 

where P is a factor that represents inflation, 
X is a factor that represents a productivity offset factor, and 
Z is a factor that includes costs associated with exogenous factors; i.e. , those 
cost factors that are considered beyond the control of the Company, that affect 
the Company's unit cost but are not accounted for in the 'inflation component. 

D.;T.E. '05-27, at 360-361. 

The earning sharing mechanism of Bay State's PBR provides for a deadband of 400 
basis points around the Company's authorized ROE of ten percent. D.T.E. 05-27, at 
401. If Bay State's actual ROE is 400 basis points or more below the authorized ROE, 
75 percent of the loss would be borne by shareholders and 25 percent of the loss would 
be borne by ratepayers. Id. Conversely, if the Company's ROE exceeds its authorized 
ROE by 400 basis points or more, then 75 percent of the gain would accrue to 
shareholders and 25 percent to ratepayers. Id. 

■ 
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exogenous cost related to a decrease in the average use of gas per customer. Bay State Gas 

Company, D.T.E. 06-77, at 10, 14 (2006). In the second filing, the Company received a PBR 

adjustment of $5,882,030, which also included an earnings sharing adjustment of $2,590,693. 

Bay State Gas Company, D.P.U. 07-74, Letter Order at 2 (October 31, 2007). In the third 

compliance filing, the Department approved a PBR adjustment of $2,648,986. Bay State Gas 

Company, D.P.U. 08-41, Letter Order at 3 (2008). 

In the interim between the second and third compliance filings, Bay State petitioned the 

Department for rate relief to recover additional revenues as a result of a decline in the average 

use of gas per customer, and for recovery of non-revenue producing infrastructure investments 

through the SIR mechanism. Bay State Gas Company, D.P.U. 07-89 (2008). The Department 

rejected the request, concluding that no extraordinary economic circumstances existed to 

warrant the adjustment of the Company's rates outside the context of a full rate case. Id. 

at 21-25. 

C. 	Company's Proposal 

Bay State requests a change in the cast-off rates for the remaining term of its approved 

PBR plan. The Company cites two reasons for this filing. First, the Company states it made 

this filing in compliance with the Department's directive in Investigation Into Rate Structures 

that will Promote the Efficient Deployment of Demand Resources, D.P.U. 07-50-A (2008), for 

Bay State subsequently discovered that its return on equity for 2006 was incorrectly 
calculated, and, as a result its PBR adjustment was reduced to $5,194,877 and the 
Company provided a voluntary refund to ratepayers. See D.P.U. 07-74, Letter Order 
at 1 (August 1, 2008); Exh. AG-32-17. 
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all distribution companies to be operating under decoupling plans by year-end 2012 

(Exh. SHB-1, at 10; Exh. DPU-8-3). The Company notes that the Department emphasized its 

desire to implement decoupling mechanisms through a base rate proceeding so that those 

mechanisms would be initiated with a clear understanding of the utility's underlying 

distribution revenue requirement and allocation of the revenue requirement among customer 

classes through an allocated cost of service study (id., citing D.P.U. 07-50-A at 81). Bay State 

asserts that because the term of its PBR plan extends through November 2016, it became 

necessary for Bay State to prepare a petition for base-rate review under G.L. c. 164, § 94 in 

order to implement a revenue decoupling plan within the Department's timeframe (Exh. 

BSG/SHB-1, at 10-11). 

Second, the Company states that its request for a change in base rates is necessary to 

address an operating revenue deficiency of $34,185,710 (Exhs. BSG/SHB-1, at 11; BSG/JES-

1, Sch. BSG/JES-2 (Rev. 3)). According to Bay State, this deficiency exists as a result of a 

number of factors, including, but not limited to, long-term inflationary pressures on operations 

and maintenance ("O&M") expenses, unrecovered costs of replacement activities of non-

cathodically protected bare-steel, adverse capital market conditions, and declining customer 

usage not anticipated when base rates were last set in 2005 (Exhs. BSG/SHB-1, at 5, 11, 17- 

20; DPU-8-1, at 3). In particular, the Company states that although the PBR plan is 

appropriately structured to provide the incentives for long-term cost reductions that will benefit 

customers, the plan was founded on cast-off rates set on the basis of sales volumes experienced 

in the test year ending 2004, which no longer are available to the Company (Exh. BSG/SHB-1, 

0 
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at 11). Further, Bay State explains that the PBR plan fails to compensate for the timely 

recovery of incremental capital investment made for safety and reliability purposes (id.). Bay 

State maintains that this shortcoming places the Company at a significant disadvantage in terms 

of maintaining an adequate return and attracting the capital necessary to fund infrastructure 

replacements or technology initiatives (id.). 

The Company states that it attempted to address its declining financial condition without 

initiating a base rate proceeding, but its proposals were rejected by the Department in 

D.P.U. 07-89 (Exh. DPU-8-1, at 2). Bay State stresses that it cannot continue to operate on 

the basis of a revenue stream that is insufficient to recover the cost of providing service, 

including a fair and reasonable return (id.). Therefore, the Company contends that it was 

required to petition for a change in base rates during the term of the PBR plan (id.) . 8  

Aside from an increase in cast-off rates, the Company is not proposing any 

modifications to the currently effective PBR plan approved in D.T.E. 05-27, should the 

Department approve the Company's proposed decoupling mechanism (Exh. DPU-8-4). Thus, 

the Company proposes to continue the existing PBR, including all current reconciling 

mechanisms, after the implementation of decoupling (id.; Exhs. BSG/SHB-1, at 9; AG-8-8; 

AG-8-9; Tr. 12, at 2023-2024). 9  

The Company also cites our decision in D.P.U. 07-50-A and, specifically, the 
requirement that we examine decoupling mechanisms in the context of a full base rate 
proceeding (Exhs. BSG/SHB-1, at 10-11; BSG/JES-1, at 10; Tr. 7, at 971, 994). 

The Company represents that, because of its request for a base rate increase, it will not 
seek a PBR adjustment for 2009 (RR-DPU-31). 
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D. 	Position of the Parties 

Attorney General 

The Attorney General argues that Bay State's request to raise rates outside of the PBR 

must be rejected, and the current PBR must be permitted to continue in order for customers to 

receive the significant cost savings and other benefits to ratepayers to which they are entitled 

(Attorney General Brief at 48). The Attorney General contends that resetting or establishing 

new cast-off rates during the course of the PBR plan defeats the concept of customer benefits 

flowing from the long-term nature of the plan (id.). The Attorney General asserts that the PBR 

plan encourages Bay State to operate efficiently by allowing the Company a degree of earnings 

flexibility in exchange for limitations on filing a rate case until the expiration of the plan (id. 

at 48-49). Further, the Attorney General contends that such symmetry affords the utility the 

flexibility to operate efficiently by encouraging up-front expenditures in the near-term that have 

the potential to reduce overall cost of service and substantial earnings improvement over the 

long-term id. at 49). The Attorney General claims that the rate adjustments under the PBR 

plan compensate Bay State for changes in costs, inflation, and capital investments, while 

assuring ratepayers that increases over the life of the plan are capped and cannot exceed the 

level fixed within the PBR formula (j). 

The Attorney General argues that the Company simply uses the Department's 

decoupling Orders as the pretext to amend its PBR by seeking an increase in its distribution 

rates and arguing for a recovery mechanism for SIR replacement costs ( at 49-50). The 

Attorney General asserts that the Department must reject the Company's proposal as unjust and 

pJ 
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unwarranted and allow the PBR the opportunity to run its term and fulfill its intended goals (id. 

at 50). The Attorney General cites several reasons why the PBR should continue unchanged. 

First, the Attorney General acknowledges that Bay State is entitled to just, reasonable, 

and non-confiscatory rates (Attorney General Reply Brief at 11). The Attorney General asserts 

that a PBR plan provides a framework for achieving that end by offering the Company the 

same incentives that exist for competitive firms, within the context of permitted price 

increases, to reduce its costs, expand its productivities, and, thereby enhance shareholder 

returns (id.). In this regard, the Attorney General submits that a PBR plan is not designed to 

ensure any level of return for the Company (i). 

Next, the Attorney General asserts that, in evaluating Bay State's claims that its present 

earnings results are deficient, the Department has wide discretion to consider the mode of 

regulation to apply to ensure Bay State's rates are just and reasonable (Attorney General Reply 

Brief at 12). The Attorney General contends that because the Company's revenues, expenses 

and investment are constantly in flux, there is no single just and reasonable rate compelled by 

statute id.. Thus, according to the Attorney General, rates in effect are presumed just and 

reasonable until such time as the Department fmds, after investigation, existing rates are no 

longer just and reasonable id., citing D.P.U. 87-21-A at 6). The Attorney General asserts 

that this investigation includes evaluating the Company's test year submissions, as well as 

future rate increases and savings likely to flow under the PBR plan (Attorney General Reply 

Brief at 12). 
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Third, the Attorney General argues that, as a prerequisite to terminating the Company's 

existing PBR plan and/or to modify its terms, the Company bears the burden of demonstrating 

that its current rates under the existing PBR are unjust and unreasonable (Attorney General 

Brief at 13). The Attorney General contends that without such a showing, the Company's 

petition must be dismissed (id. at 13-14, citing Riverside Steam & Electric Company, 

D.P.U. 88-123, at 26-27 (1988)). Further, according to the Attorney General, Department 

precedent establishes that companies operating under a long-term PBR may only "petition the 

Department for changes in tariffed rates in reaction to extraordinary economic conditions" (id. 

at 14, citing D.P.U. 07-89, at 17; Bay State Gas Company, D.T.E. 03-40, at 497 n.263 

(2003)). Thus, the Attorney General contends that, at the very least, the Company bears the 

burden of demonstrating that (1) it is facing extraordinary economic conditions, (2) its existing 

rates are unjust and unreasonable, and/or (3) the existing PBR plan results in confiscation of its 

property id. at 14). In this regard, the Attorney General contends that Bay State's claimed 

revenue deficiency is overstated and erroneous (Attorney General Reply Brief at 13). 

Fourth, the Attorney General argues that the Company's earnings are in line with the 

parameters of its PBR plan (Attorney General Brief at 47). Specifically, the Attorney General 

notes that the Company's reported earned return under the PBR has increased since the rate 

plan began, and for 2008 was 6.23 percent, which was within the bandwidth set out by its PBR 

(id. at 50). The Attorney General contends that Bay State has the opportunity to obtain future 

annual rate increases under the PBR, with only simple filings and cursory review id.). 

Further, the Attorney General claims that Bay State's guaranteed recovery of inflation-related 

N 
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PBR adjustments, coupled with its opportunity to collect exogenous costs under certain 

conditions, reveals that the Company does not need to change its PBR, either by increasing 

rates by more than $34 million or through adoption of the TIRF proposal (id.). The Attorney 

General asserts that implementing the decoupling recommendations she proposes within the 

framework of Bay State's current PBR yields rates that continue to be just and reasonable 

(Attorney General Reply Brief at 13). 

Finally, the Attorney General notes that the Company has not yet reached the half-way 

point in its PBR term i(d.). Thus, the Attorney General argues that permitting the Company to 

reset cast-off rates now would be premature and unjustified Ld.). Instead, the Attorney 

General contends that the Department should not abandon its requirement that Bay State 

operate without a rate case for ten years under its PBR in exchange for the financial benefits 

that it receives in the way of annual rate increases id.). 

2. 	USW 

USW does not oppose the maintenance of the Company's PBR plan in conjunction with 

the implementation of decoupling (USW Brief at 32). USW, however, expresses concern that 

Bay State will reduce in-house staff needed to provide knowledgeable, safe and sufficient 

service quality (id at 32-35). Thus, USW requests that the Department craft oversight 

mechanisms to ensure that the Company maintains adequate staffing to meet its safety, 

reliability, and service quality obligations (USW Brief at 35). In addition, USW requests that 

the Department open a service quality/staffing docket following this case to address whether 
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Bay State is in compliance with G.L. c. 164 § 1E(b) and whether additional service quality 

performance measures are warranted (i4). 

3. 	Company 

Bay State argues that, regardless of the ratemaking methodology used by the 

Department and irrespective of the PBR plan, the Company has the statutory right to petition 

the Department pursuant to G.L. c. 164, § 94 to establish just and reasonable rates where its 

existing rates are no longer providing an adequate return (Company Brief at I-III.17, citing  

Massachusetts Electric Company v. Department of Public Utilities , 376 Mass. 294, at 299-300 

(1978);  Boston Edison Company v. Department of Public Utilities , 375 Mass. 1, at 10-12 

(1978);  Fitchburg Gas and Electric Light Company , 371 Mass. 881, 884 (1977); Company 

Reply Brief at 7-8; Exh. DPU-8-1, at 2). The Company contends that the option to seek rate 

relief through the mid-point review 10  of the PBR plan or through the "extraordinary economic 

circumstances " 11  provision of the PBR plan does not supplant the statutory right to seek a rate 

10 	The Company contends that the Department's review of the Company's request for 
base rate relief would arguably represent a "mid-period review" of the PBR plan 
(Exh. DPU-8-1, at 3, n.1,  citing  D.T.E. 05-27, at 401). In D.T.E. 05-27, however, 
the Department did not provide that the mid-point review would constitute a base rate 
proceeding or provide the Company with the right to seek an increase in cast-off rates. 
D.T.E. 05-27, at 401. 

11 	The Company distinguishes its claimed statutory right to seek a rate increase from its 
"option" under the PBR plan to request a change in cast-off rates due to "extraordinary 
circumstances" (Company Brief at I-III.21 through I-III.22). Bay State argues that 
while the Department's establishment of "extraordinary economic circumstances" as a 
basis for rate relief during the term of a PBR plan is a reasonable exercise of its 
discretion, the existence of this option cannot lawfully bar the Company from seeking 
base-rate relief under § 94 during the plan where the Company's rates are no longer 
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increase under § 94 (Company Reply Comments, at 4-5; Exh. DPU-8-1, at 2-3). Further, the 

Company claims that, once such a petition is filed, the Department is obligated to investigate 

the proposal and to determine the propriety of the proposed rates to determine if they are just 

and reasonable (Company Brief at I-Ill.17 through I-Ill.18,  citing Attorney General v. Dep't. 

of Telecommunications and Energy , 438 Mass. 204 11.13, 256, 268 (2002);  Attorney General 

v. Department of Public Utilities , 392 Mass. 262, 265 (1984);  Federal Power Commission v. 

Hope Natural Gas Co. , 320 U.S. 591 (1944); Company Reply Comments at 5). Additionally, 

Bay State contends that the rates ultimately set by the Department must allow a fair rate of 

return to investors on the value of property used in providing those services (Company Brief 

at I-III.18 through I-III.19,  citing Town of Hingham v. Department of Telecommunications 

and Energy , 433 Mass. 198, 205 (2001);  Attorney General v. Department of Public Utilities , 

392 Mass. 262, 265-266 (1984);  Massachusetts Elec. Co. v. Department of Public Utilities , 

376 Mass. 294, 299 (1978);  Fitchburg Gas and Electric Light Company v. Department of 

Public Utilities , 371 Mass. 881, 884 (1977); Company's Reply Comments at 5). The 

Company asserts that the Department has consistently acknowledged and adhered to these 

ratemaking principles when approving utilities' rates (Company Brief at I-111.19 through I-

III.20,  citing Investigation Into Rate Structures that will Promote the Efficient Deployment of 

Demand Resources , D.P.U. 07-50-B at 37 (2008); D.T.E. 03-40, at 496; D.P.U. 94-158). 

Thus, Bay State argues that so long as it demonstrates that its proposed rate changes are 

just and reasonable because the revenues generated by those rates are insufficient to 
cover its costs and provide an adequate return d). 

iv' 
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necessary to recover its reasonable and prudently incurred cost of providing service to 

customers, including a fair return on its investment, both Massachusetts law and Department 

precedent provide that the Company is entitled to new rates (Company Brief at I-III.20 through 

I-II1.21; Company Reply Comments at 5). 12  

Further, the Company argues that the PBR plan approved by the Department was not 

designed to ensure just and reasonable rates or an adequate return on equity for the Company 

over the ten-year term of the plan (Company Brief at I-III.27; Exh. DPU-8-2). Rather, Bay 

State contends that the fundamental theory underlying PBR is that it establishes an alternative 

ratemaking framework, involving a set of financial incentives that is designed to better 

encourage utilities to improve efficiency over time than would otherwise occur under 

traditional cost of service/rate of return ratemaking (Company Brief at I-III.27,  citing 

D.P.U. 94-158, at 40, 46). Bay State argues, however, that PBR does not change a utility's 

fundamental constitutional and statutory right to rates that, in the end, compensate it for the 

cost of providing service to customers, including a fair return (Company Brief at I-III.28, 

citing  D.P.U. 94-158, at 46; D.P.U. 07-50-B, at 36-37). 13  Bay State argues that this is true 

12 	The Company rejects the Attorney General's notion that Bay State must demonstrate, as 
a prerequisite for a rate increase, that existing rates are unjust and unreasonable or 
confiscatory (Company Brief at I-I11.23). Further, Bay State contends that the 
implementation of its PBR plan does not create a presumption, which the Company is 
required to rebut, that existing rates are reasonable ( id. ). Rather, the Company argues 
that its burden is to demonstrate the need for new rates to recover reasonably and 
prudently incurred costs and a fair rate of return (id. at I-III.24). 

13 	Bay State asserts that because customers are obligated to pay for their proportionate 
share of the full cost of providing service, including a fair and reasonable return for the 
Company, customers do not have a reasonable expectation that rates will remain 
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even where the Company's earned rate of return falls within the bandwidth set out by its PBR 

(id. at I-III.29 through I-III.30). 

Bay State also argues that its request for a rate increase is consistent with the 

Department's decision in D.P.U. 07-50-A. Specifically, Bay State contends that the 

Department's decoupling decision provides for the filing of a decoupling proposal in the 

context of a full base rate proceeding (Company Reply Comments at 6-7). The Company 

contends that it has followed the approach outlined by the Department in D.P.U. 07-50-A, 

producing a traditional cost-of-service revenue requirement and an allocated cost of service 

study, as well as in terms of maintaining the existing PBR plan id. at 8). By doing so, the 

Company argues that it has demonstrated that its proposed rates are necessary to allow for 

recovery of its reasonably and prudently incurred operating expenses, while also providing a 

fair and reasonable return (Company Brief at I-III.25 through I-III.26). 

Regarding the continuation of the PBR plan, the Company asserts that no fundamental 

precept within the theory or practice of PBR requires the termination of a PBR plan because 

new cast-off rates may be needed, particularly when those cast-off rates are intended to comply 

with a new policy mandate of the public utility commission i.e., the implementation of 

revenue decoupling) (Exh. DPU-8-7, at 1). 14  Further, Bay State argues that its request to 

unchanged over the ten-year period of the PBR plan, especially where those rates are 
not just and reasonable (Exh. DPU-8-2). 

14 	The Company contends that, even if the Department terminates the PBR plan, the 
establishment of new castoff rates would not affect or diminish the public policy 
benefits of continuation of the earnings sharing mechanism, exogenous cost recovery 
mechanism and the PBR rate adjustment formula i. e. , inflation less productivity factor) 
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continue the PBR plan is consistent and compatible with the Department's explicit directive in 

D.P.U. 07-50-A regarding the implementation of revenue decoupling in conjunction with an 

inflation factor (Exh. DPU-8-3, at 2, citing D.P.U. 07-50-A at 48-50; Tr. 7, at 994-995). 

In addition, the Company contends that its PBR plan has served a valid purpose in 

terms of providing a modicum of relief on an annual basis from O&M cost increases because 

of the inflation factor incorporated in the PBR plan (Company Brief at I-Ill.12-13). The 

Company argues that if the PBR plan is permitted to continue, recovery of the annual PBR 

revenue target through the revenue decoupling mechanism will be a straightforward calculation 

that will not necessitate any changes to the existing compliance filings or calculations 

(Company Brief at I-III.16). As a result, the Company contends that there is no adjustment 

that the Department would need to make to accommodate the PBR plan operation in 

conjunction with the proposed revenue decoupling mechanism (id.). 

Moreover, the Company notes that the PBR plan, when compared to traditional 

cost-of-service regulation, creates stronger incentives for the Company to control costs, to 

price efficiently, to allocate resources more efficiently, and to be more innovative (Exh. 

LRK-1, at 6-12). Further, the Company maintains that termination of the plan would lead to 

(Exh. DPU-8-7, at 1). More specifically, the Company contends that a continued 
application of the PBR rate adjustment formula over a multi-year period would allow 
the Company to avoid frequent base-rate increases and would create stronger incentives 
to implement longer-term cost reduction strategies (i4). According to Bay State, these 
two goals are linked in that utility management is more likely to undertake longer-term 
cost reduction strategies under multi-year PBR plans, since these plans increase the 
probability that the firm will recoup some or all of its up-front investment costs before 
the savings resulting from the initiative are flowed through to customers in base rates 
id. at 1-2). 
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more frequent rate cases that consumes management's time, makes it more difficult to focus on 

running the Company, and creates the wrong set of incentives that has previously led the 

Department to reject the cost-of-service approach in the past (Exh. BSG/LRK-1, at 18; Tr. 7, 

at 999). 

Finally, the Company asserts that it structured its filing in this proceeding on the 

assumption that the PBR plan would continue for its remaining term, and therefore, the 

Company could continue with the PBR plan following the implementation of revenue 

decoupling and other rate changes (Company Brief at I-III.13). Bay State submits, however, 

that if the Department determines that the PBR plan must be voluntarily terminated pursuant to 

D.P.U. 07-50-A to effect these changes, then the Company is willing to voluntarily terminate 

the plan id. at I-III.12, 13; Tr. 12, at 2025). 15  

E. 	Analysis and Findings 

1. 	The Company's Request for a Base Rate Increase 

Companies operating under a PBR are not expected to seek changes to base rates 

outside of the annual PBR adjustments mechanism. See ms, D.P.U. 94-158, at 22. 16  

General base rate changes are usually reviewed in general rate cases pursuant to G.L. c. 164, 

15 	Bay State contends that the public policy benefit of maintaining the earnings sharing 
mechanism, exogenous cost recovery mechanism and the PBR rate adjustment formula 
i.e. , inflation less productivity factor) is not affected or diminished by the 

establishment of new cast-off rates, so the factors that led the Department to approve 
these regulatory mechanisms as part of PBR would equally apply even if the PBR plan 
was terminated (Exh. AG-8-7). 

16 	PBR mechanisms may include an exogenous cost provision and an earning sharing 
mechanism. 

N 
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§ 94. See e.g., Massachusetts-American Water Company , D.P.U. 95-118, at 175 (1996); 

Housatonic Water Works Company , D.P.U. 95-81, at 3 (1996);  Commonwealth Gas 

Company , D.P.U. 92-151, at 4 (1992);  Boston Edison Company , D.P.U. 92-23/92-24, at 4 

(1992); Tax  Reform Act , D.P.U. 87-21-A at 6-7. When approving long-term PBR plans, 

however, the Department has taken note of opportunities available to companies to change 

rates under such plans. These opportunities have included a formal mid-period review (see 

The Berkshire Gas Company , D.T.E. 01-56 at 10-11 (2002); D.T.E. 03-40 at 497), and 

acknowledgment that companies retain the option to petition the Department for changes in 

tariffed rates in reaction to extraordinary economic conditions. D.T.E. 05-27, at 400; D.T.E. 

03-40, at 497 n.263. Neither option is before us in this proceeding. 

This is the first instance in which a regulated utility operating under a PBR plan in 

Massachusetts has sought to establish new rates during the term of the rate plan by filing for a 

general rate increase based on an updated cost of service and revenue requirement." Bay State 

seeks to establish new rates by presenting a new test year of costs and revenues. Bay State 

asserts that the impetus for the filing of this rate case was twofold: (1) the Department's 

decision in D.P.U. 07-50-A; and (2) a need to address an operating revenue deficiency of 

$34,185,710 (Exh. BSG/JES-2, Sch. BSG/JES-1 (Rev. 3)). 

17 	The Company's limited request for rate relief in D.P.U. 07-89 sought a modification of 
test year billing determinants, as well as a steel infrastructure replacement recovery 
mechanism, which the Company claimed was necessary to address declining use per 
customer. D.P.U. 07-89, at 1. 
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G.L. c. 164, § 94 expressly provides that "[r]ates, prices and charges in such a 

schedule may, from time to time, be changed by any such company by filing a schedule setting 

forth the changed rates, prices and charges ...." Further, in rejecting arguments opposing a 

ten-year PBR plan for Boston Gas Company, we concluded that "a ten-year PBR plan would 

not alter substantive rights retained by Boston Gas by statute to file a rate case if rates are not 

just and reasonable. Department actions cannot abrogate statutory rights in rate setting." 

D.T.E. 03-40, at 496,  citing Eastern-Essex Acquisition , D.T.E. 98-27, at 14-21 (1998). 

Thus, the Department's approval of a PBR mechanism cannot trump the statutory rights 

granted as a part of G.L. c. 164, § 94. 

Moreover, the Company's filing and request for a base rate increase is consistent with 

the Department's Order in D.P.U. 07-50-A. In that proceeding, we expressed a desire to 

avoid the implementation of decoupling in a piecemeal fashion, i.e., by permitting distribution 

companies to layer decoupling proposals on top of existing rates. D.P.U. 07-50-A at 81-82. 

As such, we concluded that, when a company files a proposal for a revenue decoupling 

mechanism it should do so in conjunction with the filing of a base rate proceeding. Id. at 82. 

The objective of this requirement was to ensure that rates would be set for decoupling purposes 

based on an understanding of the company's underlying distribution revenue requirement and 

an allocation of this revenue requirement among customer classes through an allocated cost of 

service study. Id. at 81. 

Based on our review of relevant authority, we find that Bay State has the statutory right 

to seek rate relief, even during the term of its PBR plan, through the filing of rates based on 
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updated costs and revenues, i.e., a new test year. Next, we address the termination of Bay 

State's PBR plan in light of the Company's request for a base rate increase. 

2. 	The Termination of the Company's PBR Plan 

In D.P.U. 07-50-A, we concluded that we would not force the early termination of a 

currently effective rate plan. D.P.U. 07-50-A at 49. In doing so, we did not foreclose the 

possibility of implementing decoupling in conjunction with a PBR plan. Id. at 49-50. Instead, 

we noted that we would consider company-specific rate making proposals when implementing 

decoupling. Id. at 50. In the instant case, Bay State seeks to establish new cast-off rates, but 

continue its PBR plan in all other respects . 18  

The Company's rate plan is currently built on cast-off rates established in 2004 and 

intended to be in place, subject to annual adjustments, for a period of ten years. D.T.E 05-27, 

at 399-400. Thus, ratepayers have a reasonable expectation that base rate increases over the 

term of the PBR will be less than the rate of inflation, subject to any exogenous cost or earning 

sharing adjustments. The establishment of new rates based on a new test year of costs and 

revenues completely changes the dynamic of the Company's rate plan. In seeking to establish 

18 	In D.P.U. 07-50-A, we also noted that we would permit a company to voluntarily 
terminate a rate plan in order to implement decoupling. D.P.U. 07-50-A at 83. The 
Company states that, if the Department determines that voluntary termination of the 
PBR plan is a prerequisite to implementing decoupling, then the Company was willing 
to voluntarily terminate the plan (Tr. 12, at 2025, 2112-2113). We do not consider 
voluntarily termination a prerequisite to implementing decoupling. Further, the 
Company's offer can hardly be deemed "voluntary" given that its filing is premised on 
the continuation of the PBR plan (See Company Brief at I-Ill.13). 



new rates, the Company seeks to change a fundamental component of the PBR plan, and a very 

significant aspect of the rate plan from a customer's perspective; that is, the expected level of 

base rates that customers will pay over the term of the rate plan. Further, as the Company 

expressly recognizes, the fundamental theory underlying PBR is that it establishes a set of 

financial incentives that are designed to better encourage utilities to improve efficiency over 

time than would otherwise occur under traditional cost of service/rate of return ratemaking 

(Company Brief at I-III.27, citing D.P.U. 94-158, at 40, 46). The establishment of a new 

level of rates based on an updated test year of costs and revenues runs contrary to these 

principles and changes the economic incentives to pursue medium and long-term planning and 

business decision making. See D.T.E. 05-27, at 399. Further, the components of the 

Company's PBR plan, including its price-cap formula, are integrally related and, as such, are 

dependent upon each other to balance the benefits between shareholders and ratepayers. An 

interim change in rates, such as those based on an updated test year of costs and revenues, 

alters this balance. Based on these considerations, we conclude that the establishment of new 

base rates in this fashion subjects Bay State's existing rate plan to termination. 19  The 

Company's ten-year rate plan, as approved by the Department in D.T.E. 05-27, no longer 

exists once new cast-off rates are established and, therefore, it is hereby terminated. 

19 	The Department will not address the issue of whether a utility may request a new rate 
plan term in conjunction with an increase in base rates. This issue is not before us in 
this proceeding. Bay State did not propose a new rate plan with new cast-off rates. 
Rather, Bay State seeks to continue its existing PBR plan for the remainder of the 
ten-year term approved in D.T.E. 05-27. 
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Moreover, we find that the Company's PBR plan is not working as intended. Although 

the Company advocates for the continuation of the PBR plan or, at least the continued 

applicability of the earnings sharing mechanism, exogenous cost recovery mechanism and the 

PBR rate adjustment formula, it is evident that Bay State's experience with the PBR plan has 

been less than successful. The Company concedes that the PBR plan has failed to provide 

sufficient revenues to cover the Company's operating and maintenance costs, declining use per 

customer, and capital investment needs (Exhs.' AG-4-6; AG-32-17; Tr. 1, at 165, 168; Tr. 12, 

at 2099-2100). :Additionally, as stated above the Company has, on several occasions in the 

past four.' years ; ' sought relief under the exogenous cost, earnings sharing :mechanism, and 

extraordinary economic circumstances provisions of the PBRplaii. See D.P.U. 08-41;!D.P.'U. 

07-89; D.P.U. 07-74; D.P.U. 06-77.:: The Company provides numerous reasons for the rate 
plan's substandard performance, such as the historical time frame underlying the construction 

of PBR, fundamental changes in the utility industry, the lengthy term of the PBR, and capital 

investment demands (Tr. 1, at 165-168; Tr. 12, at 2104). Regardless of the reasons, the fact 

remains that the Company has been unable to effectively and efficiently operate within the 

parameters of the existing PBR plan. 

In addition, although the Company identifies various efforts to promote operational 

efficiency and/or reduce its costs 'see, ems. , Exh. DPU-8-5 Tr. 7, at 992-993), we are not 

persuaded that the tangible benefits' to ratepayers, if any, flowing from the continuation of the 

PBR plan;; including the establishment of, new base rates, outweigh terminating the PBR plan. 

There is nothing in the record to convince us that such initiatives would not have been 
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undertaken absent the PBR (Tr. 7, ät1016). Indeed, the Company is unable to quantify any, 

significant cost savings and benefits to ratepayers associated with its PBR plan (Exh. DPU-8-5; 

Tr. 7, at 976 993). See D.T.E.05-27, at 399-400 (recognizing a ten-year PBR term as 

reasonable for Bay State to "implement long -term business strategies that could produce 

significant cost savings and other benefits to ratepayers and' shareholders"). 

3 	Conclusion 

Based on the foregoing, the'Department concludes that Bay State's PBR plan is 

terminated as a result of the establishment of new base rates. We fmd, therefore, that the 

earnings sharing mechanism; exogenous cost recovery mechanism and the PBR rate=adjustment 

formula that were part of the. ten-year PBR plan are terminated as well. Accordingly, the 

Department rejects the proposed continuation of Bay State's PBR plan.' We will address the 

merits of the Company's claimed revenue deficiency in the various sections below. 

III. REVENUE DECOUPLING PROPOSAL 

A. 	Description of the Company's Proposal 

Tntroduction 

Pursuant to the Department's directive in D.P.U. 07-50-A, the Company filed a 

proposed revenue decoupling adjustment clause ("RDAC") tariff, M.D.P.U. No. 105 

(Exh. BSG/DPY-1, Sch. DPY-1-5). The Company subsequently filed a revised RDAC tariff 

(Exh. BSG/DPY-1, Sch. DPY-1-5 (Rev.); Tr. 2, at 220-221). 20  The proposed revised RDAC 

20 	The revised RDAC tariff corrected for certain errors identified in the process of 
responding to the information requests of the Attorney General and the Department 
(Company Letter dated July 6, 2009; Exhs. DPU-2-26; AG-7-7; Tr. 2, at 220-221). 
For clarity, our discussion of the proposed RDAC tariff will reference this revised 

a 
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I. INTRODUCTION 

This Settlement Agreement ("Agreement") is filed with the Ontario Energy Board ("OEB" 
or "Board") in connection with the EB-2007-0615 application ("Application") of Enbridge 
Gas Distribution Inc. ("Enbridge" or the "Company") for an order or orders approving a 
revenue per customer cap as the Incentive Regulation ("IR") framework to be used for the 
purpose of setting of rates for the period from January 1, 2008 to December 31, 2012 ("IR 
Plan"). 

II. SETTLEMENT CONFERENCE 

Procedural Order No. 5, dated August 31, 2007, provided for a Settlement Conference. A 
Settlement Conference was accordingly held from December 6 to December 18, 2007 
and from January 2 to January 17, 2008, in accordance with the Board's Rules of Practice 
and Procedure (the "Rules") and the Board's Settlement Conference Guidelines 
("Settlement Guidelines") in connection with the Application. This Agreement arises from 
the Settlement Conference. 

Enbridge and the following intervenors (collectively, the "Parties"), as well as the Board's 
technical staff ("Board Staff'), participated in the Settlement Conference: 

Association of Power Producers of Ontario ("APPrO") 
Building Owners and Managers Association of the Greater Toronto Area ("BOMA") 
Consumers Council of Canada ("CCC") 
Coral Energy Canada Inc. ("Coral/Shell Energy") 
Energy Probe Research Foundation ("Energy Probe") 
Green Energy Coalition ("GEC") 
Industrial Gas Users Association ("IGUA") 
Jason F. Stacey 
City of Kitchener ("Kitchener") 
London Property Management Association ("LPMA") 
Ontario Association of Physical Plant Administrators ("OAPPA") 
Pollution Probe 
Power Workers Union ("PWU") 
School Energy Coalition ("SEC") 
Sithe Global Power Goreway ULC ("Sithe") 
City of Timmins ("Timmins") 
TransAlta Cogeneration L.P. and TransAlta Energy Corp. ("TransAlta") 
Vulnerable Energy Consumers Coalition ("VECC") 
Wholesale Gas Service Purchasers Group ("WGSPG") 

z 
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L-1-1 	 Rate Adjustment Indexes for Ontario's Natural Gas Utilities (PEG November 6, 
2007 Report) 

L-1-2 	 Rate Adjustment Indexes for Ontario's Natural Gas Utilities (PEG November 
20, 2007 Report) 

L-5-1 	 IGUA Evidence 

6 	Z FACTOR 

6.1 	What are the criteria for establishing Z factors that should be included in the 
IR plan? 

® 	Complete Settlement: 

Z-Factor Criteria 

The Parties agree that Z factors generally have to meet the following 
criteria: 

(i) the event must be causally related to an increase/decrease in cost; 

(ii) the cost must be beyond the control of the Company's management 
and is not a risk in respect of which a prudent utility would take risk 
mitigation steps; 

(iii) the cost increase/decrease must not otherwise reflected in the per 
customer revenue cap; 

(iv) any cost increase must be prudently incurred; and 

(v) the cost increase/decrease must meet the materiality threshold of 
$1.5 million annually per Z factor event (i.e., the sum of all individual 
items underlying the Z factor event). 

ROE Methodology 

If a proceeding is instituted before the Board, before the term of this IR Plan 
expires, in which changes to the methodology for determining the ROE is 
requested, then all Parties, including Enbridge, will be free to take such 
positions as they consider appropriate with respect to that proceeding. 
Enbridge may apply to the Board to institute such a proceeding should a 
change in the methodology for determining return on equity be approved or 
adopted by the Board. If the Board determines that a change in 
methodology is appropriate, Enbridge or any other Party in this proceeding, 
may apply for determination of whether or not that change should be applied 
to Enbridge during the term of the IR Plan. All Parties, including Enbridge, 

M 
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would be free to take any position on that application, including without 
limitation: 

(i) opposing the application of the change in methodology to Enbridge 
during the IR Plan; 

(ii) proposing offsetting or complimentary adjustments to Enbridge's IR 
Plan, revenue or rates that the Party considers appropriate to the 
circumstances; and 

(iii) taking any other positions as the Party may consider relevant and the 
Board agrees to hear. 

If, after hearing such application, the Board determines that such 
methodology change should be treated as a Z factor, the Parties agree that 
such decision will operate on a prospective basis only. 

NGEIR 

The Parties agree that any rate impacts specifically identified in any order of 
the Board related to certain intervenors' petitions to the Lieutenant Governor 
in Council in connection with the Board's NGEIR Decision (EB-2006-0551) 
or related to the Board's disposition of Enbridge's pending natural gas 
storage allocation proceeding (EB-2007-724-725) will be treated as Z 
factors, subject to the materiality threshold. 

Changes in Tax Rules and Rates 

With respect to changes in the annual amount of forecast taxes for Enbridge 
that result from future changes to federal and/or provincial legislation and/or 
regulations thereunder (including changes in federal tax rates and 
calculation rules announced in March and October of 2007), the Parties 
agree as follows: 

(i) 	amounts calculated in association with expected tax rate and rule 
changes with respect to corporate income tax rates, provincial capital 
tax rates and capital cost allowance ("CCA") rates that occur within 
the term of the IR plan, based upon the 2007 Board Approved base 
level benchmarks embedded in rates, will be shared equally between 
ratepayers and the Company; Appendix D is a schedule that shows 
the estimated impact of expected changes in tax rates for the period 
2008-2012; the 50% share that is for the account of ratepayers, 
pursuant to the settlement of this issue, is shown at line 45; 
Appendix C includes a schedule that sets out the estimated 
distribution revenue impacts for the years 2008-2012; the same tax 
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impact that is shown at line 45 of Appendix D is also shown at line 10 
of the schedule included in Appendix C; 

(ii) associated with the sharing described above is a true-up variance 
account mechanism (the Tax Rate and Rule Change Variance 
Account or "TRRCVA") relating to changes in actual rates and rules 
which are different from those proposed and embedded in rates; in 
the event that the future tax rates and rules are not as currently 
expected, the Company will calculate the appropriate amounts which 
should be shared between ratepayers and the Company and record 
the appropriate variance in the variance account to be returned to or 
collected from ratepayers; this true-up will occur annually, along with 
any associated required change to ongoing future rates; and 

(iii) the settlement of this issue does not prejudice and is in no way 
determinative of the position that parties may wish to take on this 
issue in other proceedings; moreover, the settlement of this issue is 
not intended to be an expression of the principles and rules that 
should govern the Board's disposition of this issue outside the 
framework of this Agreement. 

The Parties, who are in agreement with the settlement of this issue, have 
compromised their individual views with respect to the extent which the impact of 
changes in federal tax rates and calculation rules are properly characterized as a Z 
factor. These compromises have been in order to reach an agreement on this 
issue. 

Participating Parties: All parties participated in the negotiation and settlement of 
this issue except Coral/Shell Energy. 

Approvals: All participating Parties accept and agree with the settlement except: 

(i) SEC who agrees with the settlement except for the settlement of the tax 
change issue, on which it takes no position; and 

(ii) the following Parties who take no position on the issue: GEC, Kitchener, 
Pollution Probe, PWU, Timmins and Transalta. 

® 	Evidence: The evidence that is relevant to this issue includes the following: 

B-1-1 Incentive Regulation Proposal 
B-5-1 Deferral and Variance Accounts 
1-1-20 Board Staff Interrogatory 20 
1-3-29 to 32 CCC Interrogatory 29 to 32 
1-7-1 and 17 LPMA Interrogatories 1 and 17 
I-11-60 to 61 SEC Interrogatories 60 to 61 
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JTB.23 	 SEC Undertaking 23 to EGD 
JTB.42 and 43 	 IGUA Undertakings JTB.42 and 43 to PEG 
L-3-1 	 CCCNECC/City of Kitchener Evidence of Dr. Loube 
L-5-1 	 IGUA Evidence 

Should there be materiality tests, and if so, what should they be? 

Complete Settlement: See Issue 6.1 

Evidence: The evidence that is relevant to this issue includes the following: 

B-1-1 Incentive Regulation Proposal 
1-7-2 LPMA Interrogatory 2 
JTB.2 IGUA Undertaking 2 to EGD 
JTB.42 IGUA Undertaking JTB.42 to PEG 
L-5-1 IGUA Evidence 

NATURAL GAS ELECTRICITY INTERFACE REVIEW (NGEIR) DECISIONS 

How should the impacts of the NGEIR decisions, if any, be reflected in rates 
during the IR plan? 

• 	Complete Settlement: The Parties agree, subject to the reservations of rights 
described in the settlement of 6.1 of this Agreement, that Enbridge will implement 
the Board's final NGEIR decisions, where relevant and applicable, in accordance 
with any Board direction in this regard and in accordance with existing Board-
approved cost allocation and rate design principles. 

• 	Participating Parties: All parties participated in the negotiation and settlement of 
this issue except Coral/Shell Energy. 

• 	Approvals: All participating Parties accept and agree with the settlement except 
the following Parties who take no position on the issue: GEC, Kitchener, Pollution 
Probe, PWU, Timmins and Transalta. 

• 	Evidence: The evidence in support of the settlement of this issue includes the 
following: 

B-1-1 Incentive Regulation Proposal 
B-4- 1 Y Factor — Capital 
B-4-2 Y Factor — Other 
B-6- 1 Rate Filing Process and Report Requirements 
1-11-62 SEC Interrogatory 62 
1-16-2 to 4 TransAlta Interrogatories 2 to 4 
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