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NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING.


Monday, March 10, 2014

--- Upon commencing at 9:35 a.m. 

MR. QUESNELLE:  The Board sits today on the matter of an application by Dufferin Wind Power Incorporated to the Ontario Energy Board under section 99 of the Ontario Energy Board Act for authority to expropriate interest in certain lands. 

      The purpose of the expropriation is to allow Dufferin Wind to implement an authorization from the Board granting it leave to construct an electrical transmission line and associated facilities to connect its planned Dufferin Wind Farm to the provincial power grid.

      The Board has dealt with numerous procedural matters raised by the parties to this proceeding since the issuance of notice in September of 2013.  A complete record of these matters is posted on the Board's website and is available for reviewing at the Board's office. 

      The Board received and granted six intervention requests of the intervenors.  Five are directly affected 

property owners:  The Corporation of the County of Dufferin, David Coe, Atkinson Farms Limited, Marc Atkinson, James Daniel Black and Marian Arlene Black.


On January 24th, 2014 the Board held a pre-hearing conference to hear submissions on the scope of the issues to be considered in this hearing, as well as any matters dealing with process. 

      The Board has been informed by counsel to the County of Dufferin that the County of Dufferin Wind -- the County of Dufferin and Dufferin Wind have entered into an easement agreement that the county would no longer be participating in the proceeding. 

      The Board has been informed by counsel to Dufferin Wind that Dufferin Wind has secured all its required interest in the Blacks' properties and therefore is withdrawing its application for authority to expropriate those interests. 

      The Board has now been informed by Mr. David Coe that there has been an execution of a transmission easement agreement, and therefore Mr. Coe is also -- is not planning to attend this morning. 

      On February 7th, 2014 the Board issued its determination on the scope of issues to be heard along with a Procedural Order setting out the date for an oral hearing. 

The Board subsequently provided a brief adjournment in response to a request from counsel for David Coe, Marc

Atkinson and Atkinson Farms seeking additional time for the preparation of evidence from its clients, as well as an expert report, should they decide to call an expert. 

      The Board issued Procedural Order No. 4 on February 13th, establishing the schedule for the filing of evidence and the setting of today's hearing date. 

      On February 21st the Board was notified by counsel for Coe/Atkinson that its clients would be seeking to rely on the expert evidence of Jack Kottelenberg, president and CEO of Avertex Utility Solutions Incorporated, and that Mr. Kottelenberg's evidence would have to be compelled by way of summons. 

      The Board has received letters and replies from Dufferin Wind and Coe and Atkinson regarding both the process by which the evidence has been provided and the proposed participation of Mr. Kottelenberg. 

      The Board has informed the parties that it would hear oral submissions on these matters at the commencement of today's hearing.  Mr. Kottelenberg has been served a summons and has been provided instructions to be available by way of teleconference on a provisional basis to potentially appear subject to the Board's ruling and consideration of the submissions on the aforementioned preliminary matters. 

      My name is Ken Quesnelle, and I will be presiding over today's hearing.  With me on the Panel is Board Member Peter Noonan.


We will now take appearances. 


APPEARANCES:
     MR. SMITH:  Good morning, Members of the Board.  My name is Crawford Smith.  I appear along with my colleague Jonathan Myers on behalf of Dufferin Wind.  Behind me, Jeff Hammond to my left and Chad McAllister over my right shoulder.  Thank you.  

     MR. QUESNELLE:  Thank you, Mr. Smith. 

     MR. CROCKER:  Good morning, Mr. Chair.  My name is David Crocker.  I appear with my colleague Laura Bisset for Marc Atkinson and Atkinson Farms.  Mr. Atkinson is at the end of the table.  We are the only remaining active parties.

MR. QUESNELLE:  Mr. Crocker.  Thank you.


MR. MILLAR:  Good morning, Mr. Quesnelle, Mr. Noonan.  Michael Millar, counsel for Board Staff.  I am joined today by Leila Azaiez and David Richmond.


MR. QUESNELLE:  Thank you, Mr. Millar.

Excuse me, participants.  This morning my -- I just seem to be getting over a cold.  I know I'm getting over a cold, and there seems to be a bit of a dry patch in my throat here this morning.  Excuse me. 

      So as the Board has earlier informed the parties, and as I've just reiterated this morning, we'd like to hear submissions on some of the process matters of the provision of the evidence, and as well as Mr. Kottelenberg's participation here this morning. 

      So, Mr. Smith, the response -- or not the responses, but the letters that have come in from your applicant deal with these matters and the production of evidence and Mr. Kottelenberg's participation.  I'd ask if you'd like to provide submissions on those now. 


SUBMISSIONS BY MR. SMITH:
     MR. SMITH:  Yes.  Thank you very much, Members of the 

Board.  You will have received from us yesterday a book of authorities of the applicant, Dufferin Wind, and there are two additional documents that I hope you have, and if you don't, I did bring copies. 

I noticed in reviewing the book of authorities that I had intended to include our letter of March 3rd and Ms. Bisset's responding letter of March 3rd, and if you don't have copies of those or if it's more convenient, I do have additional copies.

     MR. QUESNELLE:  I believe we have them up here, Mr. Smith.  That should be fine.  Thank you.


MR. MILLAR:  Mr. Quesnelle, would you like me to mark these as exhibits?


MR. QUESNELLE:  Yes, please.  Thank you.  


MR. MILLAR:  The book of authorities will be K1.1.

EXHIBIT NO. K1.1:  APPLICANT'S BOOK OF AUTHORITIES

MR. MILLAR:  I suppose just for identification I'll mark the letters as well.  The March 3rd letter from Torys will be K1.2.

EXHIBIT NO. K1.2:  LETTER FROM MR. SMITH, DATED MARCH 3

MR. MILLAR:  And the March 3rd letter from Davis LLP will be K1.3.

EXHIBIT NO. K1.3:  LETTER FROM MS. BISSET, DATED

MARCH 3
MR. QUESNELLE:  This isn't for dramatic effect.  There are no letters here. 

     MR. SMITH:  It may be easiest for the purposes of my submissions to have K1.2, being the March 3rd letter, which provides a bit of a chronology, and then the book of authorities, at hand. 

     As set out in our correspondence, it's the position of Dufferin Wind that Mr. Kottelenberg's evidence ought not to be received by the Board, as the evidence as it's proposed to be tendered fails to comply with the Board's Rules of Practice and Procedure, the Procedural Order issued by the Board, and it also fails or would fail to comply with the Rules of Civil Procedure, which, although not directly applicable are plainly applicable by analogy.  And there are or have been a number of authorities which have considered this very issue, indeed, in circumstances which are even more favourable to Atkinson than the situation here, and the evidence has been excluded.  And we say the same result should obtain here. 

      By way of brief background, because I know the Board has the correspondence, you will find at tab 2 a Procedural Order, Procedural Order No. 2.

By way of background, this application was commenced, I think, seven, eight months ago, back on about July 16 of last year.


At tab 1 you have a Procedural Order from the Board dated December 16th, 2013.  The significance of that Procedural Order can be found at the back, on the second-

last page, pages 8 and 9. 

      And what the Board did in this Procedural Order is 

something it does as a matter of course, and in the 

interest of procedural fairness.  It set out a pre-hearing 

schedule for discovery, so there was a process by which 

respondents, including Atkinson, were afforded the 

opportunity to ask written interrogatories for Dufferin to 

provide full and complete answers to those written 

interrogatories as required by the Board's Rules -- 

I believe it's Rule 29 -- and then a hearing date was set for February 18th, 2014. 

      Now, Atkinson did avail himself and Atkinson Farms of 

the right to ask interrogatories, and interrogatories were 

asked and responded to by Dufferin. 

      Turning to tab 2, you will see there a letter 

written by Mr. Crocker on behalf of David Coe, Mark 

Atkinson and Atkinson Farms.  This letter was written one 

week in advance of the then-scheduled hearing of February 

18th. 

      You will see at the bottom of the first page of the letter:

"We propose to produce witness statements and an expert report, should we decide to call an expert, two weeks before the date set for the hearing."

      So this was a request by the respondents for an adjournment, and the express purpose for which the 

adjournment was sought was to enable them to call evidence, and not just any evidence, but written evidence, including evidence from an expert.  And you will see there that Mr. 

Crocker's proposal at that point was to provide the 

written expert report two weeks in advance of the hearing 

date. 

      Dufferin opposed that request for an adjournment at 

the time.  Ultimately, at tab 3, you will see Procedural 

Order No. 4.  This was the Board's response, and if 

I can ask you, Members of the Board, to turn over to page 3, what you will see there is the Board determining 

that it would allow for a short adjournment, and a short 

adjournment was granted directly in response to the basis 

for the request; that is to file evidence, including the 

possibility of expert evidence.  

And if I could draw your attention to the top of the third page, what the Board says is:

"All evidence, whether in the form of an expert report or a witness statement from any lay witnesses, must be filed on or before February 28, 2014.  If Atkinson and Coe do intend to file expert evidence, they will advise the Board and DWPI of this as a quickly as possible (and prior to February 21), so that the Board can make provision for any necessary pre-hearing discovery prior to the commencement of the oral hearing."

So two observations to make in relation to the 

Procedural Order -- three, really.

First is the adjournment was granted in direct response to a request by the respondents.  The implication at the time of the letter was that we may call expert evidence, and the commitment that was made at the time by the respondents was that will be a written report and it will be provided two weeks in advance of the hearing.

Next observation.  The Board grants the request, and in doing so it adverts specifically to the possibility of pre-hearing discovery, which is something that Dufferin had raised in its own letter.  And so the Board, mindful of the rights that had already been afforded to the respondents, was determining that -- and this is what obviously would be the case in the interest of fairness -- that Dufferin would be entitled to the same right for pre-hearing discovery.

And then third, what you have is the Board setting out the schedule.  And what the Board determined was that written evidence had to be filed by February 28th.  But 

the Board also held in paragraph 1 that if an intervenor wishes to file expert evidence, the intervenor shall advise the Board and Dufferin Wind of that fact no later than February 21, 2014.  And obviously, the purpose for that was, as I just indicated, to permit for pre-hearing discovery. 

That brings me to the letter of March 3, 2014, 

which is K1.2, and two observations there. 

Turning to page 2, it sets out the chronology.  What ultimately happened was on February 21, counsel for Coe and Atkinson wrote to the Board, indicating that they intended to rely on expert evidence from Mr. Kottelenberg, president and CEO of Avertex.  They further indicated that his evidence would be compelled by way of summons.

But there was no mention at that point of any failure to comply, or potential failure to comply with Procedural Order No. 4, and in particular the requirement that 

the evidence be provided by February 28.

Dufferin subsequently wrote a few days later to 

counsel for Coe and Atkinson, specifically asking that question; that is:  Do you intend to comply with the Procedural Order and provide with us a written report from Mr. Kottelenberg?

The answer was, of course:  We intend to comply with the Procedural Order. 

A couple of days later, we received brief witness statements from Mr. Coe and Mr. Atkinson.  We also received a statement of anticipated evidence from -- it wasn't from Mr. Kottelenberg.  A statement of anticipated evidence in relation to the evidence of Mr. Kottelenberg.  

And if the Board has that, what's interesting about that statement is not so much what it says, but what it doesn't say. 

     In a nut shell, the statement says:  We intend to 

ask Mr. Kottelenberg about three different things.  One, the feasibility of burying transmission lines, generally; two, the feasibility of burying the transmission 

lines that are proposed to be constructed on the 

properties of David Coe, Marc Atkinson and Atkinson Farms Limited; and three, the interest in land required to construct, maintain and access buried transmission lines during the life of a transmission project. 

     What the statement doesn't say, or doesn't provide, is any indication as to what the answers might be to any of those questions.  These are statements of issues.  They are not statements of evidence at all. 

     In fact, even the most threadbare statement isn't there.  It doesn't say whether Mr. Kottelenberg will even say if it's feasible.  It doesn't say whether it's feasible to construct or to bury the transmission lines on the properties of David Coe, Marc Atkinson and Atkinson Farms, and it doesn't say what the interests in land are that may be necessary. 

     In other words, it provides Dufferin with absolutely no information at all, other than, at a  topic level, what it is that Mr. Kottelenberg will be asked about. 

     The statement is brief.  It's all of six paragraphs long, and as we'll come to, it is otherwise deficient in terms of meeting the requirements of Rule 13A.

That, then, obviously led to the letters which the 

Board has seen from us on March 3rd and 4th and 

then, more recently, earlier this week. 

     That's by way of factual background. 

     I suppose I should close that out by saying -- and 

it is obvious, because we are here -- that the thrust 

of the correspondence after this date simply confirms that there will be no witness statement ever provided, and the first we're going to hear from Mr. Kottelenberg will be if the Board determines that he is permitted to testify at 11:00 o'clock today.  And we've had no information otherwise. 

That, then, brings us forward in the book of authorities.  Let's start with tab 8.  This will be well known to the Board.  It's Rule 13, and 13A. 

     First, in relation to 13.01, obviously the Board requires that: 

"... where a party intend to submit evidence, or is required to do so by the Board, the evidence shall be in writing and in a form approved by the Board." 

     The Procedural Orders provide for no relief from that requirement, and indeed, as we've just reviewed, they provide for the exact opposite. 

      Rule 13A deals with expert evidence.  A couple of observations.  First, 13A.02 provides that:

"An expert shall assist the Board impartially by giving evidence that is fair and objective."

13A.03 sets out what the expert's evidence "shall, at a minimum, include," and they are:

"... the expert's name, business name and address, and general area of expertise."

Qualifications:

"... including the expert's relevant educational and professional experience in respect of each issue in the proceeding to which the expert's evidence relates."

And I would say that the statement of anticipated expert evidence of Jack Kottelenberg fails in this respect as well, other than at the most -- at the highest of possible levels. 

"... the instructions provided to the expert in relation to the proceeding and, where applicable, to each issue in the proceeding to which the expert's evidence relates."

Nothing in the statement of anticipated evidence about that. 

"... the specific information upon which the expert's evidence is based, including a description of any factual assumptions made and research conducted, and a list of the documents relied on by the expert in preparing the evidence."

Nothing in the statement as it relates to item (d).

"... in the case of evidence that is provided in response..."

And of course we don't have that issue here.

And then if you skip down to -- or over the page to Rule 13A.06:

"A party that engages an expert shall ensure that the expert is made aware of, and has agreed to accept the responsibilities are or may be imposed on the expert as set out in this Rule 13A."


And again, here, nothing like that in the statement of anticipated evidence of Mr. Kottelenberg.

If you turn back a tab, Members of the Board, we provided a copy of the Rules of Civil Procedure.  And in our submission, when you look at Rule 53.03 (1) and (2.1), they are, in substance, identical to the Rules that we just looked at in the Rules of Practice and Procedure.  And for that reason, I say that not only are they instructive, but case law compiled in relation to those Rules are instructive as well.

So you see under Rule 53.01: 

"A party who intends to call an expert witness at trial shall, not less than 90 days before the pre-trial conference required under Rule 50, serve on every other party to the action a report, signed by the expert, containing the information listed in subrule (2.1)."

Pausing there, it is important to bear in mind that in a civil proceeding there is no requirement to provide a written witness statement from witnesses you intend -- fact witnesses you intend to call orally.

It is different than the Board, where you have written evidence in-chief from all types of witnesses.  But in a civil proceeding you don't.  You have no written statement from fact witnesses unless the parties otherwise agree.

But the Rules require, as it relates to expert evidence, that it be in writing, which I submit signals the particular importance and potential unfairness that may transpire if experts aren't required to reduce their opinion to writing.  And we'll come to it, but there is a lot of case law developed in relation to that.

Then you have Rule -- subrule (2.1), and these provide -- this Rule provides:

"A report provided for the purposes of subrule (1) or (2)..."

And (2) deals with responding reports:

"... shall contain the following information."


Which really all are matters that are comparable to what we looked at in Rule 13A: expert's name, address, and area of expertise, qualifications, instructions, the nature of the opinion being sought, and each issue in the proceeding.  5:

"The expert's opinion respecting each issue and, where there is a range of opinions given, a summary of the range and the reasons for the expert's own opinion within that range."

In other words:  Tell us what you are going to say.


6:

"The expert's reasons for his or her opinion..."

So a discussion of why you hold the opinion that you hold instead of a bare statement of the opinion.

And then an acknowledgment of expert's duty signed by the expert, which is comparable to Rule 13A.06, which I took you to earlier.

This then brings us forward to the case law, and I won't take you through all of it, but I do want to draw several of the cases to your attention, and in particular, the passages of the relevant cases which we've side-barred.

So turning first to tab 9, this is a decision of the Ontario Court of Appeal from back in 2000.  And if I could draw your attention to paragraph 38, which is found at page 14, and there the Court of Appeal discusses Rule 53.03 (1).  And this was written before Rule 2.1 that we just looked at was promulgated, but the instruction in relation to 53.01 as a broad comment is directly applicable.

The cases indicate that:

"The substance requirement of Rule 53.03 (1) must be determined in light of the purpose of the Rule, which is to facilitate orderly trial preparation by providing opposing parties with adequate notice of opinion evidence to be adduced at trial."


As I said before here, there has been none.

"Accordingly, an expert report cannot merely state a conclusion.  The report must set out the expert's opinion and the basis for that opinion.  Further, while testifying, an expert may explain and amplify what is in his or her report, but only on matters that are latent in or touched on by the report."


Pausing there, the court is just saying there once you have provided a report, you have to -- there is a bit of grey area around the four corners of the report.  Fair enough, but here, of course, we don't have a report at all.


The court continues:

"An expert may not testify about matters that open up a new field not mentioned in the report.  The trial judge must be afforded a certain amount of discretion in applying Rule 53.03 with a view to ensuring that a party is not unfairly taken by surprise by expert evidence on a point that would not have been anticipated from a reading of the expert's report."

So that's the Court of Appeal.

Turning over, you have at tab 10 a more recent decision of the Ontario Superior Court of Justice, and I'll just draw a few of the paragraphs to your attention.

This was an instance where the plaintiff had served an expert report and the defendant actually attempted to use the plaintiff's expert, having not called an expert of their own, use the plaintiff's expert to establish a different piece of opinion evidence. 

So the court is commenting on what I would describe, not pejoratively, but what I would describe as a misuse of the evidence.  And you'll see that at paragraph 3.

During her cross-examination, the defendant's counsel sought to adduce expert opinion evidence from Mr. Christie relating to the standard of care owed by actuaries to their clients.  The defendant's counsel proposed to ask Mr. Christie hypothetical questions in this regard with a goal of establishing that Sylvain Parent and Welton Parent Inc. owed a duty of care to the plaintiffs and breached the standard of care applicable to Canadian actuaries, and then there was an objection from plaintiff's counsel. 

You will see over at paragraph 24 the court, under its analysis, deals with this, and you will see at the beginning: 

"This Rule sets out the protocol to be followed in civil trials before this Court when a party wishes to rely on expert opinion evidence to advance an issue in their case."

And then it goes on, and if you look at the second-last sentence of the paragraph, beginning "of equal importance":

"Of equal importance, the early and full disclosure of evidence enables all parties to properly prepare for trial so that the trial unfolds in an orderly, efficient and fair fashion.  There is no room for trial by ambush in our civil justice system." 

And then continuing on, paragraphs 33 and 34 are to the same effect.  And if you look down halfway through paragraph 33, beginning "had": 

"Had the plaintiffs and third parties been put on notice that the defendant had an expert opinion dealing with the issue of standard of care owed by the actuaries, they would have had the choice of seeking their own opinion evidence in response.  They would have been in a position of determining whether there was a difference of opinion amongst experts as to the rules of professional conduct applicable to actuaries, whether a professional duty of care applied in the circumstances of this case and, if so, what standard of care applied.  They would have been able to choose the expert to retain in regard to this type of evidence.  They would have been in a position to elicit evidence from the plaintiffs, and possibly other witnesses, to provide the appropriate factual foundation for the opinion to be offered by their chosen expert." 

It goes on:

"The scheme of Rule 53.03 makes it clear that a party is not expected to guess about whether an opposing party will be able to adduce expert opinion evidence favourable to its case in regard to one or more issues in the litigation.  All parties are to receive adequate notice of such possible evidence, so that they have the opportunity of deciding how best to respond."

And then it goes on, and ultimately, "not permitted to testify." 

     Tab 11 and 12, these are Smith and Inco.  I won't take you to them, but they are to the same effect. 

     Tab 13, this is a very recent decision, again of the Ontario Superior Court of Justice, and I'll leave that to you, but the reference can be found at paragraphs 30 to 32 of that case.  

Then you have another very recent decision of the Ontario Superior Court of Madam Justice Wilson, a decision rendered in January of this year.  This was a personal injury case, and I draw your attention to paragraphs 45 and 46.  

You will see that the court is perfunctory in its consideration of this, given how plainly it viewed the issue:            

"Dr. Tanzer did not serve a report pursuant to 

Rule 53.3 of the Rules of Civil Procedure.  I conclude that he cannot provide opinions on the ultimate issue of causation or standard of care." 

And then again to the same effect, paragraph 46, the middle of the paragraph: 

"This evidence is not admissible to establish the 

standard of care in this case, as he did not file a report in compliance with Rule 53.03." 

      And then finally, the case that's referred to on a

couple of occasions in our correspondence, the Westerhof case.  This is another recent decision, this time of the Ontario Divisional Court, and the relevant passages can be found at paragraph 6, and 21 to 22. 

       At paragraph 6, the court sets out the requirement of Rule 53.03, and if you look at page 5 in the middle: 

"It is through reliance on this Rule" -- and this is Rule 53.03 (2.1) –- "that the court can be assured that expert witnesses are aware of their responsibilities to the court.  The preparation of the report according to the directive found in the Rule confirms that the witness is prepared to provide the opinion, and the other parties will not be taken by surprise by what is said." 

     And we'll come back to this, but two observations in relation to this paragraph.

The first is it is obviously not the case, as we sit here today, that we can have any certainty that Mr. Kottelenberg is prepared to provide an opinion, and if he is prepared to provide the opinion, whether he'll be prepared to it provide it on a later date, if the parties need to re-attend. 

And of course we have the failing to provide an opinion, which results in Dufferin being taken by surprise by whatever is said, if the evidence is admissible. 

     And then over at paragraphs 21 and 22, and this 

is the point in paragraph 21 that I made before: 

"The important distinction is not in the role or 

involvement of the witness, but in the type of evidence sought to be admitted.  If it is opinion evidence, compliance with Rule 53.03 is required.  If it is factual evidence, it is not.  Based on 

this distinction, it is not difficult to see that 

where the expert has not been qualified to give 

the opinions to be tendered, or where the report 

relied on to advance the opinion does not comply with Rule 53.03, it is correct for the trial judge to refuse to admit the evidence." 

In our submission, when you look at the Rules and the cases that we have reviewed, the requirement to prepare a report and to provide the acknowledgement of expert's duty are prerequisites to the admission of expert testimony, and where either has not been complied with, it is entirely appropriate for the court -- and in this case, for the Board -- to refuse to admit that evidence. 

     And I say that the unfairness identified in the 

cases which we reviewed, all of which is manifest here -- indeed, in many of the cases, what you have is a situation,  I say, that's not even as prejudicial as the situation we find ourselves in here. 

     The cases largely concern a report that is deficient in some way, but there is something in writing.  Here we have nothing.  And as we’ve said in our correspondence, we have been denied the opportunity to conduct pre-hearing discovery prior to Mr. Kottelenberg testifying.  There has been no opportunity, or will be no opportunity to conduct meaningful cross-examination as to qualifications because -- and bear in mind we would have the right to qualify as to qualifications, if he were, as he is proposed to be, called as an expert -- and no opportunity to cross-examine in relation to the substance at all, or no meaningful opportunity to do so. 

We haven't had the opportunity to retain a responding expert because, of course, we don't know what he is going to say, and no opportunity to adduce factual evidence which anticipates or which responds to the expert evidence. 

     So in our submission, this is as blatant a case 

of prejudice as you could get.  And I say that there is no solution, or adequate solution for the prejudice at this stage. 

     And I say that because this is not a situation of 

granting an adjournment.  Yes, the Board could grant an adjournment, but in my submission that opportunity shouldn't be open to the respondents and it shouldn't be an available option. 

     If this were an issue, the time to have raised it 

was on February 11th, when counsel for the respondent wrote to the Board and asked for an adjournment.  Dufferin responded to that letter, and said at that time:  We will be prejudiced if the case is delayed further.

The Board acceded to a brief adjournment, but it was 

all on the footing that this case would be able to proceed today, and not at some later date. 

At a minimum, this issue should have been raised 

on February 21st, and it wasn't.  It has never been raised proactively by the respondents. 

     It was only in relation to our letter that this 

issue actually came to a head; otherwise, it wouldn't have. 

     In our submission, it is not open to the respondents to complain, as they do in their correspondence, that it's not their fault, that it is not their fault that Mr. Kottelenberg will not provide a written report. 

     I say that for two reasons.

First, the reason I just articulated, which is if that were the case, it was certainly ascertainable before February 11th, when counsel wrote a letter saying:  We will deliver an expert report. 

     And it was also within their control to retain somebody else, if that were the case.  Surely, Mr. Avertex [sic] is not the only person who can testify on this issue.  I hope not, because we may have to go find a responding expert.  I'm sure burying lines isn't -- this isn't a new phenomenon, so he is not the only available expert.  And no explanation for why they haven't located anybody else has been offered in any piece of correspondence. 

      The only thing the respondents have said in relation to it is:  We can't make him provide a report; therefore we should be relieved of that requirement.

In my submission, that doesn't pass muster.  That is just a shifting of the prejudice from them to us, and in the circumstances of the case, we say that that's not permissible. 

      Those are our submissions in relation to precluding Mr. Kottelenberg from testifying. 

      I would say this.  While I do not urge this on the 

Board -- and indeed, quite the opposite -- if the Board were minded to permit him to testify, I would like the opportunity to make submissions in relation to the process.

And I say this.  We have been denied fundamentally the opportunity to conduct any discovery, and that isn't fair.  In the normal course we would have been provided with that opportunity.  In my submission, it would be perfectly appropriate for Dufferin, if Mr. Kottelenberg were to testify, to ask for an adjournment in its entirety and not have to call any evidence. 

I don't think it's fair, or Dufferin -- I submit it's not fair that Dufferin has to call any evidence today in advance or -- in advance of hearing from Mr. Kottelenberg and in advance of deciding what it wants to do in relation to Mr. Kottelenberg's evidence, but obviously that's a fallback position.  It is not our primary submission, and we urge on you precluding the evidence in its entirety. 

MR. QUESNELLE:  Thank you, Mr. Smith.


Mr. Millar, will the Board staff be weighing in on this this morning?

MR. MILLAR:  I don't think so, Mr. Quesnelle.  If you'd like, you can ask me again after we hear from Mr. Crocker, but I had not planned to make submissions. 

     MR. QUESNELLE:  Thank you.


Mr. Crocker?


SUBMISSIONS BY MR. CROCKER:
      MR. CROCKER:  Thank you, Mr. Chair.


I don't dispute my friend's chronology.  I don't dispute the case law, although I question whether it is completely relevant to the situation we are in.

Let me just describe to you the process, and I will be a little vague about the timing of this, but -- because I can't remember exactly when all of this happened, but we'd made it pretty clear with the submission we made on the additions to the Issues List that our concern here was whether these transmission lines should be buried as they cross Mr. Atkinson's properties.  That's been clear from the outset.


After we were -- after the Procedural Order which allowed that matter to be raised, we began to canvass -- take another step back.

It's also clear to Dufferin Wind Power that that can be done; they propose to do it in certain areas of this project, around Shelburne.  We thought -- still do think -- that it would be helpful for the Board to hear from someone who has done this, as to the logistics of doing it and whether it can be done in this location, these locations.  We went out, therefore, to find somebody who can provide that evidence. 

      This is a province now which is consumed with renewable energy projects, and I can tell you that no one I

spoke to was prepared to provide us with the, quote, "expert" information we were seeking at a hearing such as this, because they were either involved with renewable energy developers or wanted to be involved with renewable energy developers. 

We found Mr. Kottelenberg almost by inadvertence, and I spoke to his brother, who runs the financial and business operations of Avertex, and he was fine and open with me until I gave him sufficient detail for him to understand what we -- why I was speaking to him and why I was look -- and what I was looking for in terms of a witness to help the Board understand the process of putting lines underground and doing it in a rural area like this. 

     He suggested I speak to Jack, his brother, because he doesn't do any of the physical work.  Jack does that work.  And he gave me Jack's telephone number, cell phone number.

I spoke to him once when he was on the job, and it was very difficult for me to hear what he was saying and for him to hear me because of equipment that was working in the background.  He called me back; we spoke a little bit.  I told him what I was looking for, and he indicated to me that –- he, first in the course of our discussion, had described to me the kinds of things that Avertex does, the kind of work that he particularly does, and his involve -- and his experience in terms of burying transmission lines and connector lines and how much of it he has done. 

He confirmed that he is aware of the location, and roughly where he is located in Orangeville, and that he was aware of the project, and in fact -- well, he was aware of the project. 

I then went into a little bit more detail as to what he -- I would be seeking from him, and he said that he didn't really want to talk to me any further about it, and he thanked me very much -- he was very polite -- but didn't really want to speak to me any further, and that ended our conversation. 

After all that we had done in order to try to find someone with his knowledge and expertise, although he will deny if he is to give evidence that he's an expert, nevertheless, it seemed to me that he was -- he would be able to provide better than anybody else I had spoken to the evidence which I thought would be helpful -- that we thought would be helpful to the Board.


Gave us two choices:  Either not call that evidence, or do it, as we chose to, by way of summons.  I called him back to tell him that we were going to seek to have him summonsed to testify, and he said that he would contact his lawyer, his lawyer would contact me, thanks very much, and that was the end of the conversation.  All of this was very polite and very business-like, but he was firm.

I did receive a call from his lawyer, and then another -- and then the give and take which is described in the correspondence over the last couple of days took place on Thursday and Friday of last week.

We are in a position where, to provide the evidence to the Board that he can provide, which is described -- put another way, we will ask Mr. Kottelenberg, should we be permitted to call him, the evidence that we indicated that we would. 

I haven't spoken to Mr. Kottelenberg in enough detail to know what his answers will be; only generally, certainly not specifically.  And I can't at this point presume what he's going to say.


The Skype issue arose when he told me on Friday, perhaps Thursday, that he had hoped on Reading Week to join his daughter, who is, I think, in the school system, who is in Florida, to surprise her and her family in Florida.  And on top of forcing him to testify when he really didn't want to, we were now interfering with his vacation, and that's why we are proposing -- we propose to do this by Skype, as opposed to have him here, because I felt badly enough about forcing him to be here, but I didn't think we had any choice, and I felt worse when he told me that we were interfering with a trip to Florida.

So what was our solution to the problem of the 

other side not having full disclosure of what we might 

expect today?

Ms. Bisset and I talked about it, and the only -- the only solution that we could come up with was to suggest, as we did in our March 4th letter at tab 5 of the authorities provided you by Dufferin Wind Power, we can take the evidence, if we are to hear it today, as discovery.  

It can be -- we can then adjourn and my friend can have whatever time the Board feels appropriate or he suggests he needs to prepare cross-examination and decide  whether, in fact, he wants to call a witness to respond. 

      The other thing that I might suggest is Mr. Kottelenberg and Avertex are known, according to Mr. Kottelenberg, to Dufferin Wind Power.  He is not doing this for them because he is not unionized, and as he has indicated to me, this is a unionized job. 

      There was nothing throughout all of this to prevent 

my friend, or anybody representing Dufferin Wind Power, to 

consult Mr. Kottelenberg themselves, to ask him the same 

questions as we were asking him, to come up to -- to have the same information, which is very limited, as we have with respect to what his evidence might be, and what they might gain from him in cross-examination. 

      I should also point out -- I suppose what's fair 

for the goose is fair for the gander, if that's the 

expression -- we also have absolutely no idea -- take it another step back.

The cases, and there haven't been that many of this kind, which have been before the Board -- decisions 

with respect to those cases are unclear as to who has the 

onus here, and how these kinds of proceedings are to go. 

      And so we noted in that same March 4th letter at tab 5, in the last paragraph on the first page, our understanding of how this would go. 

      We suggested our understanding that Dufferin Wind Power, as applicant, will present any viva voce evidence it intends to call.  The intervenors will then present their viva voce evidence, and Dufferin Wind Power will have an opportunity to respond, et cetera. 

      And we noted in the last paragraph that we hadn't 

received anything from Dufferin Wind Power with respect to 

what they intended to do today.  I'm not complaining about that; I'm just noting it. 

      I understand that nobody should be taken by surprise 

in these proceedings.  The trial by ambush, as my friend 

has suggested, no longer is a part of any of these proceedings, whether they be administrative tribunal 

decisions or trials in Ontario, and we didn't intend that 

to be the case here.  

That's why we asked for the issue to be -- issues to be added to the Issues List.  That's why we have provided as much information as we thought we were able to my friend as to what we were going to do. 

      For my friend to suggest that none of this would 

have come out if he hadn't have initiated the exchange of 

correspondence which he has included, I don't think is 

fair.  

We've tried to be as open and forthcoming, and to produce as much we were able to with respect to our intentions and what we were able to do at this hearing.  And I suggest that we weren't able to provide any more than we already have. 

      I think it's important for the Board to hear what 

Mr. Kottelenberg can say, and I think his evidence will 

assist the Board, and that's why we think it's important 

that he give his evidence.

And as I say, if my friend wants to take this as a discovery, that's -- I understand that, and that's perfectly fair.  And the only solution we could think of was to offer our suggestion that the hearing might be adjourned at this point, and a cross-examination can be prepared and a decision can be made as to whether an expert in response can be called.  

Subject to questions, those are my submissions. 

     MR. QUESNELLE:  Mr. Noonan has some questions, Mr. Crocker.


QUESTIONS BY THE BOARD:
     MR. NOONAN:  Mr. Crocker, just one matter.  I think I heard in your submissions that -- you stated that Mr. Kottelenberg would deny that he's an expert?

      MR. CROCKER:  He has a different view of what an expert is.  He will tell you that he's not well educated, 

and he thinks that's an important factor.  

My submission will be that his expertise comes from his experience, and that's why he doesn't -- that's what he's going to tell you, if he gives evidence, with respect to his expertise. 

      MR. NOONAN:  I see.  I think it sounds to me a little 

unusual for the prospective expert to say that they 

don't believe they are an expert.  Does that put us in a

difficult position, having to actually make a ruling that he is an expert over the witness's objections? 

      MR. CROCKER:  I think when you hear his experience, 

I don't think there will be much doubt. 


MR. NOONAN:  Okay.  Thank you.

MR. QUESNELLE:  Mr. Crocker, one thing that also -- just picking up something you mentioned in your discussion 

of Mr. Kottelenberg was the awareness of the location, awareness of the project.  But one of the items that 

you suggest he'll be able to give evidence on is the 

feasibility of burying the transmission lines that are 

proposed to be constructed on the properties. 

      Now, the only property we're concerned with is of 

Marc Atkinson and Atkinson Farms. 

      Has Mr. Kottelenberg -- what was the nature of his 

understanding of those properties specifically?  Has he 

done any kind of work of the analysis, or visited the site, 

or anything like that? 

      MR. CROCKER:  No.  He may have visited the site, 

but not specifically with this issue in mind.  

He has a general understanding of the area, he has a  general understanding of the project, and he has done 

work in the area.  And he will be able to tell you the 

different -- put another way, he may be able to tell 

you the different -- I'll phrase it a little bit 

differently.  I expect that he will be able to tell you the 

different issues that come -- that are brought to bear in 

terms of burying these lines. 

      And then it will be for us to characterize the 

location and circumstances for you, and to make a determination as to whether it can be done here. 

      He hasn't done specific work with respect to 

determining whether these lines can be buried in this 

particular location. 

      MR. QUESNELLE:  Just to provide you with why I'm 

asking that question, Mr. Crocker -- and we have the process issues obviously that Mr. Smith has brought to us, the fairness issues, and the purpose of the Rules and what 

have you, but obviously, if the Panel is going to have to 

balance out what may be of benefit to the Board, I'd like 

to really understand whether or not the -- what we're 

putting in that balance, I suppose, is the best way to put 

it.  

So again, I'll just ask you.  You've made reference to 

the fact that portions of this project are going to be 

buried, and the prospective witness has knowledge of the 

area generally but not specific to these properties that are in question now. 

      I don't know that there's much of a dispute that 

there would be an ability to bury lines generally in 

the area; is that not your understanding as well? 

MR. CROCKER:  Generally speaking, yes, and in fact, the -- collector lines?  The collector lines connecting turbines have been buried, or -- and others, I'm sure, will be buried.  So, yes, I think that's generally the case. 

However, those aren't the same 230-kilovolt lines we're talking about here, and I was going to ask him specifically with respect to those lines, and some experience he had with respect to those lines or that strength, if that's the right expression, of lines in another area. 

MR. QUESNELLE:  Okay.  Thank you. 


Mr. Millar, do you have anything to contribute to --


SUBMISSIONS BY MR. MILLAR:
MR. MILLAR:  Only very briefly, Mr. Chair, and Mr. Noonan actually asked some of the questions that had occurred to me.


Again, I don't want to bore the Board with anything it already knows, but of course there are generally two types of witnesses.  You can have a lay witness or a fact witness, someone who can speak directly to the facts of the case.  For example, the witness that Mr. Smith would be intending to call at some point from the company would be of that nature.  And then, of course, you can have expert witnesses, and experts are people who have a specialized expertise that can assist the Board, and they've earned that through education or experience, or what have you.

Of course, one of the necessary preconditions to hearing from an expert with -- first, I understand that Mr. Crocker intends to call Mr. Kottelenberg as an expert witness, not as a lay witness or as a fact witness, and one of the preconditions to that, of course, is qualifying that person as an expert. 

As Mr. Noonan pointed out, I think it would be unusual, to say the least, to attempt to qualify a person who does not accept that they themselves are an expert. 

Now, we've heard Mr. Crocker's response to that, so I suppose anything is possible.  Perhaps he doesn't understand exactly what qualifications are necessary to be an expert.  I haven't spoken with him personally.  And I did have a brief review of his website.  It seems to me he may have some expertise in this area.  I can't speak more to it than that.

But I only wanted to point out again, as Mr. Noonan has, that it would certainly be unusual to qualify an expert who does not himself accept that he is an expert.

Those are my submissions.  Thank you. 

     MR. QUESNELLE:  Mr. Smith?

     MR. SMITH:  Just brief --

     MR. QUESNELLE:  Mr. Smith, yes? 

     MR. SMITH:  -- brief reply, a couple of points.  The first --

     MR. QUESNELLE:  Mr. Smith, could I just hold you for a second there?


MR. SMITH:  Yes.


MR. QUESNELLE:  We did allow Mr. Millar to weigh in on this, and we'll ask in fairness, Mr. Crocker, do you have anything that you'd like to respond to anything that Mr. Millar has just raised? 


REPLY SUBMISSIONS BY MR. CROCKER:
     MR. CROCKER:  Only that, yes, certainly we understand we have to qualify, and on the basis of our efforts to qualify, whether he's an expert is in -- will be in the Board's hands, and whether he can be helpful as an expert will be a decision you have to make, regardless of what his education is. 

     MR. QUESNELLE:  Thank you.


Sorry, Mr. Smith --

     MR. CROCKER:  And I might -- it's convenient for someone who doesn't want to -- who has been told that we'd like to -- his evidence will be called as an expert to say -- somebody who doesn't want to testify -- that he's not an expert. 

     MR. QUESNELLE:  Thank you.


Sorry, Mr. Smith, for interrupting you. 


REPLY SUBMISSIONS BY MR. SMITH:
     MR. SMITH:  No, not at all.  A couple of points by way of brief reply.

Bear in mind the statement of anticipated evidence of Mr. Kottelenberg and what it says and what it doesn't say. 

     And what it doesn't say is any of the matters that we heard from Mr. Crocker this morning.  We now know -- and none of this was disclosed in any of the correspondence -- we now know that the respondents have had no fewer than three conversations. 

And even if those were at a level of generality, they did discuss, as Mr. Crocker pointed out, a number of matters which ought to have been disclosed.  And in my submission, the answer -- we would be in a better position at least -- Rule 13 addresses in part this situation, because Rule 13.03 says: 

"Where a party is unable to submit written evidence as directed by the Board, the party shall: (a), file such written evidence as is available at that time."

We don't have any of that at this point, and indeed, the first time we heard about the fact that Mr. Kottelenberg doesn't consider himself to be an expert was when Mr. Crocker told us this morning.

The fact that he hadn't performed any site investigations was disclosed for the first time this morning. 

In my submission, those are matters -- that's information that my friends had available to them and that ought to be -- ought to have been disclosed, and instead what happened was they elected not to disclose it and took it to a level of abstraction, where we have topics where we now find ourselves in the position we are in. 

As to the second point, that we ought to have contacted Mr. Kottelenberg, obviously that's not incumbent upon us, and it is not incumbent upon us to prepare the report for them. 

And then finally, the observation with respect to 

notice of what our witnesses intend to say, of course Rule 13, as we've talked about, provides for written evidence. 

My friends have our application, have had the application since July.  That is our case, along with the interrogatories that have been asked in relation -- in relation to that evidence, and that is what we would ask the witnesses to speak to.

So in my submission, when you sum it all up, there is no good explanation and no reason why Mr. Kottelenberg should be permitted to testify.  And I do, as -- I do share the Board's reservations about the utility of Mr. Kottelenberg's testimony at all, based on what we've heard this morning.

Thank you. 

     MR. QUESNELLE:  Thank you, Mr. Smith. 

     [Board Panel confers] 

     MR. QUESNELLE:  Mr. Noonan has a question, Mr. Smith.


QUESTIONS BY THE BOARD:
     MR. NOONAN:  Just one point, and it is further to the last point you said, Mr. Smith, and Mr. Crocker had dealt with, that issue of what your witnesses would speak to.  It was in his letter of March 4th.


I think he mentioned the question of -- there was some uncertainty about onus.  Surely in a case like this the general onus of proof would rest with the applicant under section 99.  Would you agree? 

 
MR. SMITH:  Oh, I don't disagree with -- that the applicant bears the onus where expropriating -- we hope to expropriate a non-exclusive easement in relation to the respondent's property.  I don't dispute that issue. 

I would distinguish the legal onus from the evidentiary burden point, which is often distinguished in the cases here. 

     We are seeking, obviously, an easement to permit above-ground transmission poles.  The issue that my friend has raised is not one that Dufferin is seeking as part of its affirmative case, and so in the ordinary course we would be adducing evidence in response to that. 

Having said that, if this were a normal proceeding, and in the ordinary fashion, the way that would work is if we had the evidence in advance, I would adduce the evidence at first instance.  I would have either a fact witness or an expert witness speak to the availability of burying the transmission lines, but because I have no indication as to what my friends might say, we wouldn't be doing that here. 

That's the only point, and frankly, I don't know at this stage what it is that we would say.

And if I can just engage on the question which was asked, is it technically possible to bury transmission lines, lots of things are technically possible.  I don't -- in my own mind, I've always thought if you could engage in hydraulic fracking 1,500 metres below grade, it must be possible to bury lines two metres below grade. 

But I'm not an engineer; I'll be the first to admit that.  And I don't know things that are feasible in one area and may not be -- or are feasible at what cost, and what impact on the project generally, what impact on the voltage that can be carried, how much electricity do you lose when you are going from up to down and then back up again.

Those are all issues that would have to be canvassed, potentially, and I'm just not in a position to say, of course, what that evidence would be, because I don't even know if it's an issue. 

MR. QUESNELLE:  Thank you. 


Based on the response just given to Mr. Noonan, Mr. Crocker, is there anything that you would like to say?

And then Mr. Smith?

     MR. SMITH:  Sorry, I ought to have drawn this to 

your attention.  There is actually in the Board's 

Procedural Order, Members of the Board -- the issue of onus 

is addressed squarely, and it's in Procedural Order 3, which is not in my book -- is it Procedural Order No. 3?  Yes, and you can see that at page 12. 

This was the Board's procedural order that dealt 

with the issues, and I accept that the overall burden lies on Dufferin.  But at page 12, what the Board said at the very top:

"Therefore the Board concludes that the condition in the leave to construct order does not preclude an intervenor from requesting, in a section 99 order, that a portion of the transmission line be placed underground on their property.  However, the onus will rest with the intervenor to show why such a result should be ordered by the Board." 

So in my submission, the Board has dealt with this 

evidentiary issue, and it would be incumbent upon my friends to adduce evidence to the satisfaction of the Board. 

MR. QUESNELLE:  Mr. Smith, I think there is a very 

important point.  I think the reading of that -- I would 

suggest that perhaps the response to that is the statements of the Atkinsons as to the impact of the overhead on their line, and I think that has come forward.  

I think perhaps Mr. Noonan's question on the onus of the capacity to go underground, or the feasibility to go 

underground, is something different. 

MR. SMITH:  I don't -- I see that as part of it, Members of the Board.  I see it as part of the respondent's story.  They have to have -- they have to have both factual evidence and opinion evidence.  You can't have opinion evidence in the air.  There has to also be a factual 

substratum for it as well.

But I see it as part and parcel.  They have witness 

statements that go to this issue, and if they intend to 

adduce opinion evidence, it would go to that issue as well.

But I don't think they're relieved of it, in relation to the opinion evidence, because they filed fact statements. 

MR. QUESNELLE:  We are at a bit of a scenario here, 

Mr. Smith, and how you respond to it.

     The Board has determined that in section 99, one 

of the issues is whether or not the relief sought, the

interest in the land that's being required, has been 

designed or arrived at with a notion of minimizing the 

impact on the land and the use of the land -- the existing 

use of the land, so that we basically, for lack of a more technical term, we right-size the take, the interest. 

      The landowners have -- this particular landowner, the Atkinsons, have provided the impact statements on the use of the land that the overhead design would provide -- has been applied for as the overhead, and, I believe, making the submission that that could be avoided with another design, one that would have less impact.  

If that were to be provided, and the Board took that as being a fact that, yes, there would be less impact with an underground design than an overhead design on the impact of the existing use, where would the onus be to provide --or who would bear the onus to then respond to that and satisfy the Board that in the balance of things, perhaps it's not the best solution?

MR. SMITH:  Let me just -- I don't – ultimately, I agree it would be Dufferin, which is why I would say we would be entitled -- one of the reasons I'd say we would be entitled to notices to the case we have to meet, because ultimately if the onus is upon us, it is incumbent upon us to be able to discharge that onus, and I don't want to cavalierly proceed today, as much as I might like to have the case dealt with. 

But I would say this in response to the factual predicate, which is I don't agree with it, in this way.

There are witness statements.  There is a witness 

statement from Mr. Atkinson that deals with the alleged 

impact on his farming operation, but it doesn't address the second part of the hypothetical, which is that there is an alternative that is feasible in these circumstances.

That's Mr. Kottelenberg's evidence, and it doesn't address that there is an alternative that will be of equal cost, or lesser cost, or a greater cost by how much, that will have no impact on the performance of the project, et cetera. 

So there isn't the second part of your hypothetical, and in my submission, that's a very important second part because what my friends have now is evidence of alleged impact, and we'd have to deal with that in cross-examination, but it's by no means non-compensable.  

We have an expropriation proceeding here today; it is not a compensation hearing.  If there is compensation that 

is owing as a result of the taking, then the arguments 

that flow out of the witness statement -- there is an impact on irrigation, there is an impact on my head 

lands -- those are all matters that, in my submission, would appropriately be dealt with in a compensation hearing.  

If you have crop loss -- the Board deals with this all the time:  If you have a crop loss claim, what is the size of the crop loss and how much money are you owed in relation to it?

So how we deal with the evidence actually -- I

mean, what my friends have said actually matters to how 

we cross-examine and the evidence that we lead, because 

there are different outcomes.  On the one hand, I am not 

that fussed about today, because it is a compensation 

issue; on the other matter, I might be more concerned about it.  

That's why we have articulated the concerns that 

we've articulated in the correspondence. 

MR. QUESNELLE:  Thank you, Mr. Smith.

Mr. Crocker, anything that came from our questioning that you choose to comment on? 

MR. CROCKER:  Only that the issue of whether it is compensable is an issue, and we'll talk to Mr. Atkinson about whether he feels that the loss is compensable; that is, he can be paid for whatever the loss might be.  I think it's an issue -- I think it's an issue which is live and before you, and I agree with the way you characterized what will unfold, if this hearing goes ahead in -- with both Mr. Atkinson and Mr. Kottelenberg testifying. 

MR. QUESNELLE:  Thank you, Mr. Crocker. 

     The Board notes that it had provided instructions to 

have Mr. Kottelenberg available, subject to the submissions and our considerations of the submissions this morning, at 11:00 o'clock. 

I believe that the Board would expect that you would have a channel of communications to Mr. Kottelenberg.  You can let him know that that will be postponed. 

     We will rise for a period of time, and return at 

11:30 with a response and our determinations.

Thank you. 

     MR. SMITH:  Thank you.  

     --- Recess taken at 10:53 a.m.

     --- On resuming at 11:30 a.m.

RULING:
MR. QUESNELLE:  The Board accepts the applicant's submissions with respect to the prejudice that hearing the proposed witness would cause.

The avoidance of this kind of prejudice is what Rule 13A is intended to avoid.  The Board could attempt to remedy the prejudice by allowing for a short adjournment, noting that this would further delay the potential start-up of this project, if there appeared to be a strong likelihood that the evidence that would be adduced would be of assistance to the Board.

The Board notes that Mr. Kottelenberg reportedly does not consider himself to be an expert in these matters.  Mr. Kottelenberg appears to have only a general knowledge of the area and not knowledge specific to the lands that are in question. 

The Board notes that a portion of the project is designed to be placed underground, and therefore evidence that the placement of the line underground is generally feasible is not helpful to the Board. 

For these reasons the Board will not be hearing from Mr. Kottelenberg. 

Given that determination, I think obviously someone will be in touch with Mr. Kottelenberg and inform him of this, and I would ask Mr. Smith what the applicant's intention is for proceeding at this stage.

MR. SMITH:  If I might just have one moment?


MR. QUESNELLE:  Certainly.

     MR. CROCKER:  I forgot where I was.  Could we ask for another brief adjournment so I can talk to my client -- we can talk to our client and I can contact Mr. Kottelenberg?  It won't be very long, just a question of how we should proceed with this, and then I just need to be in touch with Mr. Kottelenberg. 

MR. QUESNELLE:  Yes, Mr. Crocker.

If we'll just give Mr. Smith an opportunity here to suggest what the applicant would like to do, as far as proceeding, and then we'll go from there.

MR. CROCKER:  Thank you.  

     MR. SMITH:  Oh, well, we would -- we have Mr. Hammond and Mr. McAllister here, and they are both representatives of Dufferin, and I would propose to call them and have them sworn or affirmed and have them adopt their prefiled evidence and tender them for cross-examination. 

MR. QUESNELLE:  Okay.  Thank you, Mr. Smith.


Mr. Smith, why don't we take an early lunch today? 

It is 11:30 now.  Why don't we resume at 12:30?

That way, Mr. Crocker, you will have an opportunity to get in touch with Mr. Kottelenberg and get yourself organized.

And we'll hear any matters after lunch as far as process going forward, but your intentions seem to be the ones that are appropriate, Mr. Smith.

MR. SMITH:  Thank you. 

     MR. QUESNELLE:  Let's resume at 12:45.  Okay?


MR. SMITH:  Thank you.  


--- Luncheon recess taken at 11:34 a.m.


--- On resuming at 12:45 p.m.

     MR. QUESNELLE:  Good afternoon.  Please be seated. 

     Any preliminary matters that we should discuss, between the parties?  Mr. Smith, then I'll turn it over to 

you, as per your intentions that you've provided to us 

before the break. 

MR. SMITH:  Thank you very much, Members of the 

Panel. 

     I'd ask that Mr. Hammond and Mr. McAllister come 

forward to the witness box to be sworn or affirmed. 

     MR. QUESNELLE:  Thank you.  

     MR. NOONAN:  Mr. Smith, our practice is no longer to swear the witnesses; we affirm the witnesses.  So I'll start with Mr. Hammond.

DUFFERIN WIND POWER INC. - PANEL 1


Jeff Hammond, affirmed

Chad McAllister, affirmed

     MR. QUESNELLE:  Thank you.  Please be seated. 

     MR. SMITH:  I had seen the advice from the Board in 

that respect.  My apologies.


EXAMINATION-IN-CHIEF BY MR. SMITH:

Perhaps we can just start with you, Mr. Hammond.  I understand, sir, that you are the senior vice-president of Dufferin Wind Power Inc.? 

MR. HAMMOND:  That's correct. 

     MR. SMITH:  And that you have ultimate responsibility for all aspects of the project's development? 

     MR. HAMMOND:  I do. 

     MR. SMITH:  And for how long have you been involved, 

generally, sir, in the wind development business?

     MR. HAMMOND:  In excess of 15 years. 

     MR. SMITH:  And do you adopt Dufferin's prefiled 

evidence and answers to interrogatories in relation to that evidence for the purposes of testifying here today?

MR. HAMMOND:  I do.


     MR. SMITH:  Mr. McAllister, I understand, sir, 

that you are the senior project developer for Dufferin 

Wind Power? 

      MR. McALLISTER:  Yes. 

      MR. SMITH:  And am I correct, sir, that in that job, 

one of your responsibilities is to meet with landowners 

to discuss various land-related and project-related issues 

with them?

MR. McALLISTER:  Yes. 

     MR. SMITH:  And do you adopt Dufferin's prefiled 

evidence and answers to interrogatories for the purpose of 

testifying here today? 

      MR. McALLISTER:  I do. 

      MR. SMITH:  Now, can I ask you to turn towards the 

back half of Dufferin's application?  There is -- I believe 

it's the very last tab, appendix E, that's identified as 

"Ortho rectified aerial plans"; have you got that?  They are coloured maps.

MR. McALLISTER:  Yes, I have them here. 

     MR. SMITH:  There are a lot of maps, only two of 

which are actually relevant to what we have left to talk about. 

     MR. QUESNELLE:  We are at the maps. 

     MR. SMITH:  Can I ask, Mr. McAllister and Members of 

the Panel, could I ask you to turn or pull out maps 1 and 

2?

I thought we would -- with Mr. McAllister's assistance, we could fit these together so that we have an understanding of the properties that are at issue here today.  

Have you got those, Mr. McAllister? 

     MR. McALLISTER:  I do. 

     MR. SMITH:  And can you tell us, or tell the Panel, 

how the two maps fit together? 

     MR. McALLISTER:  Map 1 should be on your right-hand side; that's the east side.  And map 2 on your left, which represents Atkinson Farms.

     MR. SMITH:  Okay.  And just so I have it clear -- 

maybe it's easier if I just hold it up, but the blue line 

that's on map number 1, how does that relate to the blue 

line on map number 2? 

MR. McALLISTER:  If you align -- how do we do this?  The two pins, pin number 341420039 to map 2, if you 

align the blue line; that will show the properties 

basically going -- or the line east and west... yes.

     MR. SMITH:  Line up.  That's correct.

     MR. QUESNELLE:  So the result would be that the 

roadways that we see on both drawings should be parallel? 

     MR. SMITH:  That's correct.  Just looking at pin 

34142, can you just tell us which property we're seeing, 

shown in map number 1? 

MR. McALLISTER:  341420039 is marked Atkinson’s property, his home farm. 

     MR. SMITH:  So if I understood correctly then, that 

that is the north border?  The blue is the north 

border of the property? 

     MR. McALLISTER:  Yes, it is. 

     MR. SMITH:  Okay.  And then looking over to map number 2, what are we seeing? 

     MR. McALLISTER:  The blue line heads north and south, still on Marc's property, down to the southern boundary of pin number -- I don't think they actually show the right one here.  It is lot 27, Concession 3, old survey, and runs along the southern boundary of Atkinson Farms. 

MR. SMITH:  Okay.  And can I ask you what does the 

blue line depict? 

     MR. McALLISTER:  The study area and the approved 

transmission line through Marc's property, as well as 

Atkinson Farms. 

     MR. SMITH:  Okay.  There is an item I'd like you to identify, if you could, on map number 2. 

It is my understanding that there is a turbine lease 

that's been executed with Atkinson Farms and Marc Atkinson; 

is that correct?

MR. McALLISTER:  That is correct. 

     MR. SMITH:  Where is the turbine located, sir? 

     MR. McALLISTER:  In the southeast corner, probably 

60 metres, approximately, out from the west -- or the east 

edge and the southern edge of the Atkinson farm property 

on map number 2.

MR. SMITH:  Okay.  So I'm just -- maybe you can help 

us a bit more.  There appears to be a line that hooks 

diagonally across the Atkinson farm property; do you see 

that? 

MR. McALLISTER:  Yes.  That's basically where it stops.  That's where the turbine is located. 

MR. SMITH:  Where it stops -- I see.  Okay. 

     MR. McALLISTER:  Right in here. 

     MR. SMITH:  And how is access to that turbine effected, sir? 

     MR. McALLISTER:  We get access to that turbine from 

Marc's land coming off the Third Line, which is on map number 1. 

     MR. SMITH:  Yes. 

     MR. McALLISTER:  It goes on the northern boundary of 

Marc's property, and heads west into the bush lot, and enters into map number 2 and Atkinson Farms. 

     MR. SMITH:  Sir, have you had discussions with Mr. 

Atkinson in relation to the location of the transmission elements for the project? 

MR. McALLISTER:  Yes, I have, on numerous occasions. 

     MR. SMITH:  And just ballparking, how many would that be? 

     MR. McALLISTER:  I would say eight to 10, when it comes to the transmission line.

     MR. SMITH:  Now, I understand there is a dispute with respect to whether or not Dufferin is prepared to bury the line.

We have your position, but as it relates to above-ground, can you advise whether or not Dufferin is prepared to accommodate any of the concerns Mr. Atkinson has identified in his evidence within the easement area? 

MR. McALLISTER:  Originally, we've -- the line was to be proposed in the centre of the easement here.  But with numerous discussions with Marc, he would prefer that it be closer to the property lines, to not interfere as much with his farming operation. 

MR. SMITH:  Are you prepared to do that? 

     MR. McALLISTER:  Yes, we are. 

     MR. SMITH:  Thank you.  Those are my questions in examination-in-chief.  I tender the panel for cross-examination. 

MR. QUESNELLE:  Thank you.


Mr. Crocker?


CROSS-EXAMINATION BY MR. CROCKER:
     MR. CROCKER:  Thank you, Mr. Chair.


Maybe we can pick up the discussion with that last point.  This is a 30-metre wide easement that you are seeking; correct? 

MR. McALLISTER:  25 to 30 metres, yeah. 

     MR. CROCKER:  And as I understand it now, the proposal is for the poles and the above-ground lines, the poles and lines to be seven metres inside Mr. Atkinson's property; correct? 

MR. McALLISTER:  Seven and a half metres is as close as we can get.  Marc requested to see if we could get it as close as possible.  Initially it was 12 to 15 metres off the property lines, basically in the middle of the easement, and so they don't stick out in the fields as much.

We had to close the span from a 150-metre average to 100-metre span to accommodate his request so the cable sway doesn't blow out as much. 

MR. CROCKER:  Okay.  So just so that I understand, the answer to my question was yes, it's -- you said seven and a half metres, 7.5 metres? 

MR. McALLISTER:  Yes. 

     MR. CROCKER:  And what's to prevent you from moving it to the property line? 

     MR. McALLISTER:  After discussing this with the engineer, he said that we --

     MR. CROCKER:  No, no, I don't want you to tell me what the engineer said.  I want to know from your per -- first of all, I want to know from your perspective why you can't put it on the property line, inside Mr. Atkinson's property but on the property line. 

MR. McALLISTER:  We would have to obtain permission from his neighbouring landowners to extend the easement over onto their lands. 

     MR. CROCKER:  And what would you be seeking an easement for onto their lands? 

MR. McALLISTER:  For maintenance, blow-out. 

MR. CROCKER:  Mr. Hammond, if you'd like to answer the question, go ahead. 

MR. HAMMOND:  Sorry, I didn't know if I could respond.


So we would have to have an easement for transmission line, which would include both the installation and also long-term operations and maintenance access. 

MR. CROCKER:  Well, why wouldn't you be able to continue with the maintenance -- the maintenance aspect -- access from Mr. Atkinson's land?  Why would you need a second opportunity for maintenance access? 

MR. HAMMOND:  You are going to want to have access on both sides of the pole.  It could be an insulator.  One of the insulators breaks on the other side, so if we don't have an easement we can't actually access it safely. 

MR. CROCKER:  So this is sort of a notional access?  You don't -- it wouldn't be -- you wouldn't have to do anything physical to the land on the other side, would you? 

MR. HAMMOND:  No, just simply be able to access it, bring trucks on and use it like that. 

     MR. CROCKER:  Right.  Have you had any discussions which would allow that to happen? 

     MR. HAMMOND:  We spoke to the adjacent landowners, Mr. David Vander Zaag.

     MR. CROCKER:  Right. 

     MR. HAMMOND:  We met with Mr. Vander Zaag on several occasions, discussing turbine siting and his participation in the project.

MR. CROCKER:  Right. 


MR. HAMMOND:  Mr. Vander Zaag refused or --

     MR. CROCKER:  I don't want you to tell me what he said.


MR. HAMMOND:  All right. 


MR. CROCKER:  Did you discuss with him the issue of an easement on his -- for that purpose, for -- to locate the poles along the property line?

     MR. HAMMOND:  No. 

     MR. CROCKER:  Were either of you two involved with Mr. Atkinson early on in this process when the leases were being negotiated, both the turbine leases and the leases for these proposed easements?

MR. McALLISTER:  Yes. 

     MR. CROCKER:  How early were you involved, Mr. McAllister?

     MR. McALLISTER:  It will be four years this spring. 

     MR. CROCKER:  And --

     MR. McALLISTER:  Basically right after they got the contract. 

     MR. CROCKER:  Who got the contract? 

     MR. McALLISTER:  Farm Owned Power and 401 Energy. 

     MR. CROCKER:  Okay.  Tell me, with whom were you involved in those days?

MR. McALLISTER:  Paul Boreham and Mark Binnington from 401 Energy.

     MR. CROCKER:  Okay.  And was there discussion, do you recall, back then as to whether there would be above-ground transmission lines along these -- any of these properties? 

     MR. McALLISTER:  I don't believe it was discussed at the time. 

     MR. CROCKER:  Mr. Atkinson is going to say in his examination that nobody suggested to him that there would be above-ground lines along his property at any point.

Can you tell me whether or not you are aware of whether that's accurate, in your experience? 

MR. McALLISTER:  Before he signed or after? 

     MR. CROCKER:  Before. 

     MR. McALLISTER:  I'm not aware of that.  After he signed there was multiple consultations.  Now, originally the line was supposed to --

     MR. CROCKER:  Stop.  Let me understand your answer, and then you can fully expand it. 

     MR. McALLISTER:  Sure. 

     MR. CROCKER:  Your answer was you weren't aware of whether or not that was promised, or what -- I didn't understand your answer. 

MR. McALLISTER:  That's right.  That was before my time. 

     MR. CROCKER:  Okay.  I'm sorry, you can go ahead now.  Finish your answer. 

MR. McALLISTER:  Originally the line was proposed to be two 69 kV lines going south on Third Line, but when it was mentioned to us at a consultation with Amaranth, the Township of Amaranth, to use the abandoned rail bed, that wasn't an option at first, but then it did.  And it just snowballed from there, and it was a better route for everybody. 

MR. CROCKER:  Okay.  Let's talk about the rail corridor a little bit.  Can you please turn to page 4 of your prefiled evidence, please, the page on which the -- this is Exhibit B, tab 1, schedule 1.  This is the page with the bullets.  Are you with me? 

No, no, of the Exhibit B, tab 1, schedule 1. 

     MR. HAMMOND:  Exhibit B, tab 1, schedule 1?

     MR. CROCKER:  Are you with me? 


MR. HAMMOND:  I think so, yes.

MR. CROCKER:  It says, your second bullet says: 

"Transmission easements for transmission facilities along privately owned lands between the project substation and the rail corridor will range from 25 to 30 meters in width." 

      And then you say in the bullet below that:

"Transmission easements for transmission facilities along the rail corridor will be 10 metres in width, except three locations where they will be 11.5 metres." 

If you were to bury the transmission lines along 

Mr. Atkinson's property, would you be -- would you need anymore than a 10-metre easement? 

MR. HAMMOND:  We would request that, yes, because in 

the rail corridor we have a 10-metre wide easement, where 

the underground cables will be located. 

MR. CROCKER:  Right? 

     MR. HAMMOND:  But we also have an access and maintenance easement, which goes or spans the entire 

width of the corridor.  So regardless of whether we are in 

the rail corridor or whether we're on the private 

easement, we would still ask for that simply to be able to 

access in times of operations and maintenance, or emergency 

response. 

MR. CROCKER:  It would be an area that -- however, 

the area other than the area which -- over which, I guess, the cables would be buried, it would be -- nothing would interfere with agricultural operations, would it, in that area? 

MR. HAMMOND:  Outside of the easement? 

     MR. CROCKER:  Yes. 

     MR. HAMMOND:  Yes, that's correct. 

     MR. CROCKER:  All of the connector lines for this project -- that is, the lines connecting turbines -- are buried; correct?

MR. HAMMOND:  That is correct. 

     MR. CROCKER:  Okay.  And as I understand it, there 

is a connector line already buried along the blue easement 

that you have discussed; is that your understanding? 

MR. HAMMOND:  That is correct. 

     MR. CROCKER:  Okay.  I take it from that that it's 

possible to bury cable along that easement? 

     MR. HAMMOND:  That is correct. 

     MR. CROCKER:  Thank you, Mr. Chair.  Thank you, panel.  

I don't have anything further. 

MR. QUESNELLE:  Okay.  Mr. Millar? 

     MR. MILLAR:  No questions, Mr. Chair. 

MR. QUESNELLE:  Thank you.  Mr. Smith, any redirect? 


MR. SMITH:  A brief re-examination.

RE-EXAMINATION BY MR. SMITH:
MR. SMITH:  You were asked briefly about the 

connector lines; do you recall that? 

     MR. McALLISTER:  I do. 

     MR. SMITH:  And how comparable is burying the collector lines to burying transmission lines? 

     MR. HAMMOND:  It's not. 

     MR. SMITH:  Why do you say that? 

     MR. HAMMOND:  The underground collector lines are rated at 34.5 KV, and what they do is they link the wind turbine underground back to the project substation.  So they take the wind turbine energy and bring it back to the substation.  So they are designed to carry a certain amount of energy or power. 

The transmission line is considerably higher, rated 

at 230 KV, and the construction aspects of those two lines 

are dissimilar. 

Similar in the sense that they are both trenched in, 

but the collector lines are trenched in approximately a one-meter wide trench.  They are put on the bottom, along 

with fibre optic cable, a warning tape, and then they're 

filled back in with existing backfill material. 

The 230 kV underground section is, in essence, an engineered structure, where the trench is much wider.  In 

some aspects, it can be as wide as six metres, where the 

cables -- first it is trenched.  There is crushed stone placed in it; the cables are placed in it.  Depending on the design, there is a concrete cap or ducting work.  There is engineered backfill to make sure that the trench can dissipate heat and water.

And it's considerably more involved to bury the 230 kV line as compared to the 34.5 kV line, which can be done also with automation, with trenching equipment. 

MR. SMITH:  And just so I understand, how do you move 

from an above-ground to an underground, buried line, sir? 

MR. HAMMOND:  In the terminology we use, it's called the transition station.  There are three in the design right now.  And the way it works is the overhead lines will be coming across on a wood pole.  They will come into what we call a transition station, which consists of three poles, three steel poles, which are reduced in height successively, and three phases of the line.  The top phase will come to the top pole, the second phase will come to the middle pole, and the bottom phase will come to the third pole. 

The power line is then brought down the side of that pole, and it connects to a structure that is buried into 

the ground, and that translates -- the cable is spliced 

into the underground cable, and the underground cable 

continues on down. 

 
So that transition station is fairly large.  It 

involves six steel structures and that's fenced in with perimeter fencing.

MR. SMITH:  Thank you, sir.  Those are my questions. 

MR. QUESNELLE:  Thank you very much, Mr. Smith.  

That would be it for this witness panel, then, Mr. Smith? 

MR. SMITH:  Yes, that's it. 

     MR. QUESNELLE:  Thank you very much, panel.  You are 

excused.

Mr. Crocker? 

     MR. CROCKER:  We'd like to call Marc Atkinson, and 

Ms. Bisset will be examining him. 

     MR. QUESNELLE:  Mr. Atkinson.  I'll give you a

 moment to get set up.


Marc Atkinson, affirmed
     EXAMINATION-IN-CHIEF BY MS. BISSET:
MS. BISSET:  Good afternoon, Members of the Panel.  

I'm wondering if you've got Mr. Atkinson’s witness 

statement in front of you.  

      MR. QUESNELLE:  We do, yes. 

      MS. BISSET:  Would you like to mark that as the next 

exhibit? 

      MR. MILLAR:  I don't think it's strictly necessary since it's been prefiled, but I can mark it for identification, if you like.  It will be Exhibit K1..4. 

EXHIBIT NO. K1.4:  WITNESS STATEMENT OF MARC ATKINSON.

     MS. BISSET:  And Mr. Atkinson will also be referring to the two maps that we were previously referring to during his evidence, so if you could keep those in front of you as well.

Good afternoon, Mr. Atkinson.  If you could pull out 

those two maps that we were looking at before -- do you 

have them in front of you?

     MR. ATKINSON:  I do. 

     MS. BISSET:  Could you just remind the Board where 

your property is, please, briefly?

MR. ATKINSON:  On map 1, I'm on the south of the 

main blue line.  It goes across the north property and 

partially down the west. 

     And then on map 2, the property is to the north of 

the blue line, the longer part, and a little bit west of 

the short blue line. 

     MS. BISSET:  Okay.  And how do you use those 

properties? 

MR. ATKINSON:  I use those for growing seed potatoes 

and producing beef. 

     MS. BISSET:  How long have you been working the land 

in that way? 

     MR. ATKINSON:  This year, it will be 95 years that our family has had this operation, and this location. 

MS. BISSET:  What has been your involvement in the 

wind farm project so far? 

MR. ATKINSON:  Originally, I was a participant as a

landowner, as well as an investor.  We had agreed to lease some of our properties for turbines, and some for being adjacent, which allowed for underlying collector lines and a different distance would be allowed to your house from a turbine with that lease, as well. 

MS. BISSET:  Okay.  So, sir, with reference to the maps that you've got in front of you, I understand from the previous panel of witnesses you've got a turbine on your property; is that right?

MR. ATKINSON:  That's correct. 

     MS. BISSET:  And was the location that they gave generally accurate?  Is that where you have a turbine? 

     MR. ATKINSON:  Yes. 

     MS. BISSET:  And is there -- do you have a turbine on the property on map 1? 

MR. ATKINSON:  No. 

     MS. BISSET:  Okay.  What other wind farm infrastructure do you have on your properties? 

MR. ATKINSON:  On map 1, there is an underground line goes on the south border of that blue line, around the south side of the bush, and as it approaches the next farm, the Lot 27 farm, it goes between those two bushes, and it goes along the north boundary of that blue line, down towards the next road. 

MS. BISSET:  Okay.  And do those underground lines interfere with your use of the land at all? 

MR. ATKINSON:  I hope not.  The thought that they were going to be installed without disturbing the soil was originally what I assumed was going to happen, but it hasn't turned out just quite as well as I hoped, and I hope the clean-up fixes the problem, but I wouldn't guarantee it, though.

MS. BISSET:  Provided the land can be cleaned up and returned to a state where you can use it, will those underground lines impact your agricultural operations at all? 

MR. ATKINSON:  No, unless we put a post hole digger through one of the lines.  I think that's the only concern that I have worried about, that we would hit one at some point, but they are well marked as to where they are, and I

think that's safe enough. 

MS. BISSET:  Okay.  We heard from the previous panel of witnesses that you've had -- you had discussions with Dufferin Wind about the location of infrastructure on your 

property; is that right?

MR. ATKINSON:  That's true. 

     MS. BISSET:  And has anyone ever suggested to you that there would be above-ground lines on your property? 

MR. ATKINSON:  Yes.  Probably about two years ago I originally saw a map of a project, knowledge in the paper, and that's when I realized that our property would be part of that proposal for this 230 kV line. 

MS. BISSET:  Were there ever any discussions with you, though, about above --

MR. ATKINSON:  Before that --


MS. BISSET:  Yeah, before that.


MR. ATKINSON:  -- before that?  No.


One discussion, if I may just answer that better, when I first agreed to some of the properties that we didn't originally have a lease on for a turbine, one of the questions I asked was whether there would be any overhead lines on our property, and we were sure that there wouldn't be. 

MS. BISSET:  Okay.  And so at this point you haven't been able to agree with Dufferin Wind as to whether there should be overhead lines on your property; is that right? 

MR. ATKINSON:  That's correct. 

     MS. BISSET:  Okay.  And why is that? 

     MR. ATKINSON:  I think it's -- for them, it's a matter of cost.  It's a more expensive process, and that's why they would prefer not to have an underground line.

And for me, the reason that I don't want an overhead line is because it interferes with my normal farming practice, and it's a very serious safety issue, having a wire that's in the area of our -- what our equipment normally would work in --

MS. BISSET:  Okay.  Let's just go back for a second.  How does the line interfere with your farming practices? 

MR. ATKINSON:  If it you look on the map, on page 2 you will see a kind of a diagonal line that comes across the farm, and that's an irrigation pivot.  It is anchored in the middle of the farm, and then you'll see just little dots along there.  That's a set of wheels, and this line is made to stay relatively straight as it travels around. 

The tower at the very end kind of leads the machine in a circular pattern, and if you can imagine it swinging there to the left, it will come out over top of the property line, just about the corner of that bush.  And the reasons for it to be that length is that it allows the machine to get into the corner to irrigate the corner as well as possible and still go around in a circle, so the overhang from the last set of towers is about 35 feet.  It hangs out over the fence row when it gets down to the middle of the farm, and as it goes around in a circle it comes back completely on our property and goes down to the area where the barn -- and you will see rows of bales there, and it stops there.

So by having that line go through there, that eliminates that machine from turning in that radius.

MS. BISSET:  Okay.  And how important is it that you irrigate the land when you are growing potatoes? 

     MR. ATKINSON:  We actually -- we grow seed potatoes, and depending on the generation of the potatoes the value of the crop can be as much as $18,000 an acre, and the difference between irrigated and not always varies, but it can be as much as 50 percent, depending on the season.

So whenever you take out that ability to irrigate, there is quite a dramatic change in yield, but also quality is affected as well, and how well the seed potatoes will store.  If they are too dry and they get physical damage on them, then it can cause the fungus to get into the potato, and after it over-winters in the storage and prepares for planting, it can deteriorate the potato to the point where it can cause crop failure in the following crop as it's planted again. 

MS. BISSET:  Okay.  And is irrigation the only impact -- the only -- is the failure to irrigate the only negative impact that the line is going to cause to your operations? 

MR. ATKINSON:  It would leave a strip of land about where the blue line is, and I guess the line -- the line -- the power line would be in about the middle of that blue line. 

MS. BISSET:  Sorry, which blue line are you referring to at this point?  The...

MR. ATKINSON:  Say if we took property 2 again, if the power line is in the middle of that blue easement, it would leave the strip so narrow between the fence row and the power line that the equipment wouldn't fit in that area.  Not only would the irrigation equipment not be able to go around, but the normal planting and the width of the equipment that we use wouldn't fit between there and the fence, so that would be an issue. 

And then from a cattle point of view -- and we rotate the crop with cattle and potatoes for agronomic reasons, and right along the south side of that property you will see there is a big wooded area in the one corner, and on a hot summer day when it is 30 degrees, the wind's in the -- or the sun is in the south, the cattle will lay right in that area, and that's kind of their protection from the sun. 

And whenever you put a hydro line along that area -- they are very sensitive to electricity -- I don't feel that the cattle will be comfortable to lay there any more. 

On the other property, on that same map but partially on map 1, there is a wooded area there that's going to have to be dramatically cut, and that's protection from the wind.  When the wind's in the north and in the west, the field that you would see towards the bottom of the map is a wintering area for cattle, and it is very important with the wind that we have that cattle be protected from wind. 

The cold, they can stand, but they have to be out of the wind so that it doesn't drive it in too much, very similar to people. 

MS. BISSET:  Okay.  And do those woodlands provide any other benefit to your farming operations at all?

MR. ATKINSON:  They also provide shade as well, but the shade in that one is not quite as critical, as it's in the north end of the field, as where the line goes through the other property, but it's more of a concern with wind on that woodlot. 

MS. BISSET:  Okay.  Just in your witness statement in paragraph 9, you referred to an area of your property called the headland.  Could you point that out, please, for the Board, and explain the significance? 

MR. ATKINSON:  Normally the rows would run north and south, this map being mostly north, so when we come up to the end you would turn your equipment around there and go back down the rows, and that area is also used for composting manure from the cattle operation, and the reason that area is chosen is because it allows any nutrient loss that you might have not to directly affect the crops.  So the area along the headland is a good place to do the composting. And that area isn't planted with potatoes.  It's used as, we call it, headland, just so you can use your equipment and go back down to the other end.

The equipment that we use for composting that manure is –- what we use right now is just a standard excavator, and just try and pick it and turn it, so that the juice that gets to the bottom will be mixed in with the next and not leak into the water table.

To do that near 230-kilovolt line is a fairly dangerous procedure.  The clearance that we would need would just mean there would have to be absolutely no mistake ever made, because the machine could lift out so much higher than the bottom wire. 

MS. BISSET:  Okay.  Could you just -- could you point 

out on the map where the headlands are? 

     MR. ATKINSON:  Okay.  So it would be -- that's about 

30 metres, so it's 100 feet.  It would only be about -- it 

would be about the south three-quarters of that blue strip. 

MS. BISSET:  Are you talking about the horizontal 

blue strip on map 2? 

MR. ATKINSON:  Yes -- no, I'm looking at map 1. 

     MS. BISSET:  Okay. 

     MR. ATKINSON:  So it's – the southern boundary 

would be 100 feet from the fence, and normally we would use 

about the last 18 or 20 feet to the north, right from the 

fence towards the south, about 20 feet would be used for 

the headland. 

MS. BISSET:  Okay. 

     MR. ATKINSON:  Just about where the line would be.

     MS. BISSET:  Okay.  So if you are having to avoid 

that area with your equipment, what's the practical impact 

for you on your farming operations? 

     MR. ATKINSON:  I don't think that we really can 

avoid it, because if we don't try to crop it or use it in 

some manner, it will just grow weeds.  So then you still 

have to go in and maintain that as well.  You would use 

different equipment, but I don't think we'll ever be able 

to completely be sure that we can stay away from it and 

never have something touch it.  

In that headland area, we are also using it for loading trucks.  When you are doing a grain crop, you would fill the truck with a combine, and you are up over top of a truck and it is going to be an area that's going to get used, you know, no matter what. 

MS. BISSET:  Okay.  And do you have employees -- 

     MR. ATKINSON:  Yes. 

     MS. BISSET:  -- for operating the equipment? 

     MR. ATKINSON:  Yes. 

     MS. BISSET:  Sir, would you be able to continue to 

use the fields the way that you do for your cattle if the 

windbreak is not there? 

MR. ATKINSON:  No.  The Ministry -- I guess it's not maybe so much the Ministry, but the government allows the Ontario Society for Prevention of Cruelty to Animals to have control over animal care, and they have a certain standard, as they should, to look after the animals and you would not be allowed to house cattle without protection from the shade and also from the wind in the winter time. 

MS. BISSET:  And you said you rotate potatoes and 

cattle through your field.  If you are not able to house 

your cattle there, will that have an impact on your 

potato farming as well? 

MR. ATKINSON:  Yes.  It would take a different style or a different operation completely to what we are 

normally running.

MS. BISSET:  Okay. 

     MR. ATKINSON:  I'm not sure what that would be, but 

we wouldn't be able to do it the way we're doing it.  That's for sure. 

MS. BISSET:  Okay.  In your view, given the 

impacts that you've listed on your operations, are these 

impacts that are compensable with money? 

MR. ATKINSON:  It's not really something that you 

can change with more money.  If you make a mistake with a machine and you touch a 230-kilovolt line, no amount of money is really going to solve that issue.  If it's yourself, it's probably not so bad, but if it's an employee, or a child, or a grandchild, I don't think any dollar value would ever be able to compensate for that. 

MS. BISSET:  Okay.  And in terms of ongoing use of 

the land, are the impacts going to be compensable with 

money? 

MR. ATKINSON:  I really don't know how to answer 

that question.  No matter what you do with the land, it --

supposing you had enough money so you'd never have to farm it again, the land would still have to be maintained.  So that would mean that machinery would have to be out in the area.  So I don't see how it would ever stop the chance of, at some point, possibly coming in connection with the line. 

MS. BISSET:  Okay.  If the transmission line were 

buried, would that avoid the impacts that you've described? 

MR. ATKINSON:  Yes. 

     MS. BISSET:  Subject to any questions I may have in 

re-examination, those are my questions.

     MR. QUESNELLE:  Thank you.

Mr. Smith?

CROSS-EXAMINATION BY MR. SMITH:
MR. SMITH:  Mr. Atkinson, a few questions for you.  

My name is Crawford Smith.  

Just picking up, sir, on the map, looking at map number 1 and the blue line, the blue line runs along the north edge of your homestead property; correct?

MR. ATKINSON:  That's true. 

MR. SMITH:  And I am right, sir, that now existing on 

that blue property is a five-metre wide access road?

MR. ATKINSON:  That's true. 

MR. SMITH:  And that access road was built by 

Dufferin to access its wind turbine on map 2?

MR. ATKINSON:  That's correct. 

     MR. SMITH:  And you, under the lease, receive 

compensation in respect of the road? 

MR. ATKINSON:  That's true. 

     MR. SMITH:  And am I right, sir, that if we're 

looking at that second property -- sorry, that property on 

your homestead property, looking at the map, you farm that 

north to south, don't you? 

     MR. ATKINSON:  Yes. 

     MR. SMITH:  And so the area that's underneath the 

blue area there, that would have been headland?

MR. ATKINSON:  That's true. 

     MR. SMITH:  And you agreed, and an access road was in fact placed over top of your headland?

MR. ATKINSON:  That's true. 

     MR. SMITH:  And you were compensated for that? 

     MR. ATKINSON:  Yes. 

     MR. SMITH:  Am I correct, sir, that in your 

discussions with Dufferin, that you have discussed having 

the turbines located 1.5 metres to the south of the access 

road -- sorry, the transmission towers, not turbines?

MR. ATKINSON:  Can you ask that question again? 

     MR. SMITH:  The turbines would be located 1.5 metres -- did I say turbines?  The towers would be located 1.5 metres to the south of your road? 

MR. ATKINSON:  What was the first part of the 

question? 

MR. SMITH:  The proposal, as discussed with Dufferin -- or your discussions with Dufferin have contemplated putting transmission towers 7.5 metres from the property line; correct?

MR. ATKINSON:  Yes. 

     MR. SMITH:  And that 7.5 metres is then 1.5 metres 

from the north edge of the -- from the south part of the 

road?

The road starts one metre from the property line, five-metre road, then 1.5 metres to the tower; is that correct?

MR. ATKINSON:  Yes. 

     MR. SMITH:  Maybe I should just say generically that if I say "turbine," I mean transmission line. 

      So what we're talking about there, sir, is just an additional taking of 1.5 metres; correct? 

MR. ATKINSON:  Well, as you mentioned, the road is 

there. 

MR. SMITH:  Yes. 

     MR. ATKINSON:  And the idea of having a road there 

is to be used as headland, so your truck loading is 

going to happen on that headland.  And so it doesn't 

eliminate –- -- the road doesn't eliminate the use of the farm, because actually it maybe enhances it in some ways, that you can use that under soft soil conditions and you can load your truck there. 

Also, when you are unloading your manure, you come in there with a dump truck and you lift up the hoist right underneath the line and you dump the manure on the side of the land right beside the gravel, try to get it on the soil so you don't ruin your driveway, and again try to churn it there.  And that's where the issue is. 

MR. SMITH:  Right.  And that's actually a discussion you had with Dufferin, wasn't it, that it was advantageous to you to have the road there to assist in your farming operation to some extent?  Correct? 

MR. ATKINSON:  If you were going to have a turbine and you needed access, it was certainly the best place to put it. 

MR. SMITH:  And you do have a turbine, and it has to be accessed? 

MR. ATKINSON:  Right.  

     MR. SMITH:  Okay.  And that access road cuts right through the bush, does it not, continuing from map number 1 through to map number 2?

MR. ATKINSON:  Originally the road was to go around the south side of the bush. 

     MR. SMITH:  Yes, originally the road was going to cut in a south direction around the bush, but you've agreed that it -- and it has been built now through the bush; isn't that correct? 

MR. ATKINSON:  And the reason for that was -- 

     MR. SMITH:  Just -- the answer to my question is yes, it was built through the bush?

MR. ATKINSON:  Yes.

MR. CROCKER:  But you please -- 

     MR. SMITH:  No, I'll give him an opportunity, just the same way you did with my witness. 

MR. CROCKER:  Go ahead. 

MR. SMITH:  Go ahead, sir.  You wanted to explain why it was built through the bush?

MR. ATKINSON:  Yes. 

     MR. SMITH:  Go ahead. 

     MR. ATKINSON:  I thought there was probably a slim chance that I might lose at this hearing today, and if I

did, that that roadway would end up -- those trees would end up being cut anyway.  And so if that happened, then it would be better not to have impacted the farm in two places, just used in one strip, so I wouldn't have wasted another road on the south side of the bush and all the impact on the farmland there, as well as losing the north side, but I doubt that's going to happen. 

MR. SMITH:  Now, if I look at property number 2 or map number 2, am I correct, sir, that you farm this property east to west consistent with the lines we see on the property?

MR. ATKINSON:  Ask that question again?

     MR. SMITH:  So if you look at map number 2, sir --

     MR. ATKINSON:  Okay. 

     MR. SMITH:  Do you have that?


MR. ATKINSON:  Yes.


MR. SMITH:  And I see lines moving generally east to west on this property? 

MR. ATKINSON:  That's correct. 

     MR. SMITH:  And you farm it east to west? 

     MR. ATKINSON:  Yes. 

     MR. SMITH:  Okay.  So the headlands are at the end of the property, so they would be at the eastern edge of the property, just before the blue line; correct? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  So there is no impact on your headlands on map 2?

MR. ATKINSON:  It's -- it's a possibility, depending on how that line gets finished.  There is still a bit of negotiation as to whether that line will just -- how far that line could be pushed out to save some of the bush.

MR. SMITH:  So let's talk about that.  Okay.  Go ahead. 

MR. ATKINSON:  I was going to say if it turns out that it looks exactly the way it is, yeah, there will be no impact on the headland in that area.

MR. SMITH:  Okay.  No impact on the headland, but it would be possible, would it not, sir, subject to Dufferin agreeing, to move the blue line that is heading in a south direction a little bit to the west?  Correct?

MR. ATKINSON:  Correct. 

     MR. SMITH:  And that then would have an impact on your headland, but it would preserve your woodlot and the windbreak; isn't that true? 

MR. ATKINSON:  That's correct. 

     MR. SMITH:  Okay.  And that is a possibility? 

MR. ATKINSON:  Right. 

MR. SMITH:  Now, I want to talk to you about your irrigation system, if I could.

You have one irrigation machine; correct? 

MR. ATKINSON:  We have several on several farms, but they're not really related to this -- to these two farms. 

MR. SMITH:  As it relates to the property on maps 1 and 2, you have one irrigation system?

MR. ATKINSON:  Yes. 

     MR. SMITH:  And you move it back and forth between map 2 and map 1? 

MR. ATKINSON:  That's correct. 

     MR. SMITH:  And your concern is, as it relates to map number 1, that you now place the irrigation system, as I understand it, essentially about two-thirds of the way up from your house, which isn't shown on this map, but about two-thirds of the way up, and it swings down south around and back up north, sort of counter-clockwise or clockwise?

MR. ATKINSON:  That's correct.

     MR. SMITH:  Okay.  And am I correct, sir, that one possibility would be to flip the rotation of it so that the irrigation system actually spun from closer to your homestead up the opposite direction?  You've had that discussion? 

MR. ATKINSON:  And I did do some measuring on that originally when I first designed this system, and I felt the way we were doing it gave me the most benefit.  I got through the most acreage.

And something I didn't point out before, when it does pivot there, the last two towers actually go right over top of my neighbour's farm, and it heads straight north, and that would pretty much cover that whole three-quarters sweep of that.  And with that line in there, obviously, then it's got to stop when it gets to my property edge, which leaves quite a bit in the north missing.

But I think, depending on the length, it would be possible to do, as you say, to change that to make it work. 

MR. SMITH:  Right.  And you could have a shorter irrigation system, which would then not interfere with your neighbour's property or hit the towers? 

MR. ATKINSON:  That's correct. 

     MR. SMITH:  And that would be a cost, to buy a different irrigation system?

MR. ATKINSON:  Correct. 

     MR. SMITH:  Okay.  And equally, if there were some impact on the total amount of irrigation, you would have to irrigate in some other way?

MR. ATKINSON:  Correct. 

     MR. SMITH:  And that is possible?  This isn't the only irrigation method available to you?

MR. ATKINSON:  Correct. 

     MR. SMITH:  And there would be a cost presumably associated with that additional form of irrigation? 

MR. ATKINSON:  Correct. 

     MR. SMITH:  Okay.  But that's something that you could be compensated for?

MR. ATKINSON:  Correct. 

     MR. SMITH:  Now, likewise, sir, if we look at map number 2, we have the same issue we have that you identified, so we have the pivot from up near the property line, and it swings down, and your concern was that it would run afoul of the turbines -- sorry, turbines -- of the transmission poles on the southern edge of the property; correct? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  Okay.  And am I correct that you've also had discussions with Dufferin about locating those closer to the property line? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  And that doing that would obviously alleviate this problem?

MR. ATKINSON:  It doesn't let you irrigate the same area.  It just lets it go around, but it doesn't -- it misses an area that normally it would be able to irrigate,

so --

MR. SMITH:  So there would be -- just like property number 1, there would be some area that would you need to irrigate in a different way?

MR. ATKINSON:  Yes, I think the area would be -- it's a little bit different there, because it would be -- to irrigate a small strip in a circle like that would be almost impractical to do.  There isn't a type of machine that can do that.  If you use something to fill in your corners, then you have to be concerned with overlap, as far as getting the circle, because it's kind of made to, you know, do a strip down the side of the field.  It doesn't just do the piece that hasn't been irrigated by the corner, so there is some problem there, and getting it to work in a small area, you know, if it's coming around in a circle like this, you've got to get it in -- just in a little bit of a "V", and then it gets bigger and bigger and bigger.  It's -- you can help, but it doesn't make it work like --

MR. SMITH:  Well, it doesn't work as well, and to the extent it doesn't work as well, you would potentially have a claim for crop loss; correct? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  And that's a compensable claim?

MR. ATKINSON:  You would think so, but it doesn't seem to be with this company. 

MR. SMITH:  Well, I suppose that would have to be determined by the Ontario Municipal Board, sir.

Now, we talked about -- you talk in your witness statement about the size of your equipment.  My understanding is that the transmission poles are going to be, on average, 100 metres apart; correct? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  Okay.  And with the exception of the excavator, there is no issue with relation to the size of any of your now existing equipment, is there? 

MR. ATKINSON:  When we would take an elevator out, 

it would be about 40 feet in width, and this line is 

going to be about 20 off the property line, I believe --  

seven metres, 20, 25.  How do you get between the pole and the fence? 

MR. SMITH:  Well, it's 7.5 metres from the property 

line, sir, because you wanted it that distance from the 

property line; isn't that correct? 

MR. ATKINSON:  Versus? 

     MR. SMITH:  Versus having it in the middle of the easement, or on the other edge of the easement?

MR. ATKINSON:  Correct. 

     MR. SMITH:  Now, is it possible, sir, to have an excavator that is shorter in height? 

     MR. CROCKER:  Sorry, could you repeat the question? 

     MR. SMITH:  An excavator that is shorter in height. 

     MR. ATKINSON:  Yes, I believe it would be. 

     MR. SMITH:  Thank you.  Those are my -- sorry, just 

a moment.

Mr. Atkinson, have had a discussions with your 

neighbour, Mr. Vander Zaag, about sharing the use of the access road and having the transmission line located closer to the property line? 

MR. ATKINSON:  Yes. 

     MR. SMITH:  Am I correct, sir, that Mr. Vander Zaag has indicated to you that he's not prepared to do that? 

MR. ATKINSON:  Without expropriation, or with? 

     MR. SMITH:  Well, without expropriation. 

     MR. ATKINSON:  Without expropriation?  I wouldn't 

say that he wouldn't agree to it, but he wouldn't agree to 

taking a lease like I have, because it also allows other 

things to happen on your property, and I think that's what 

was offered to him. 

MR. SMITH:  Okay.  Thank you, sir.  Those are my questions.

MR. ATKINSON:  Thank you. 

     MR. QUESNELLE:  Thank you, Mr. Smith.

Mr. Millar? 

     MR. MILLAR:  No. 

MR. QUESNELLE:  Ms. Bisset, do you have any re-examination? 

MS. BISSET:  I do have a couple of questions. 

RE-EXAMINATION BY MS. BISSET:
     MS. BISSET:  Mr. Atkinson, just starting at the end 

of Mr. Smith's cross-examination, Mr. Smith asked you if 

you wanted the transmission poles 7.5 metres from the 

property line.  Did you want them there, or did you want 

them on the property line itself? 

MR. ATKINSON:  On the property line would have been 

far more beneficial.  My choices were seven metres or 

15 metres, I believe, in the discussions that I had.  So seven metres from the property line or -– originally, they wanted them 15 metres in, which leaves a bigger issue for trying to irrigate. 

MS. BISSET:  Okay. 

     MR. ATKINSON:  The machine has to be that much 

shorter again. 

     MS. BISSET:  Okay.  Mr. Smith asked you whether 

it was possible to irrigate in some way other than using 

a central pivot; do you recall that question? 

MR. ATKINSON:  Yes. 

     MS. BISSET:  And you said that it was possible.  Are 

those other ways as effective as using central pivot 

irrigation? 

MR. ATKINSON:  No.  The water has to be thrown from a

gun, and in times of wind, it can't break the water up as fine as what an irrigation pivot does.  It also uses more water because of that.  It takes about four times as much fuel, and the labour, especially if you do small pieces, is so intensive that in most cases, we just couldn't get that all done. 

MS. BISSET:  Those are my questions.  Thank you. 

MR. QUESNELLE:  Thank you very much.

Thank you, Mr. Atkinson.  You are excused. 

MR. QUESNELLE:  Mr. Crocker?

     MR. CROCKER:  We have no further evidence, Mr. Chair.

MR. QUESNELLE:  Mr. Smith, you are --

     MR. SMITH:  All out of witnesses. 

     MR. QUESNELLE:  All out of witnesses.  Very good.  Okay.

Well, with that, Mr. Millar, I don't know if there 

has been any discussion around schedule for argument. 

MR. MILLAR:  No, I don't believe -- not that I've 

been involved in, Mr. Chair. 

MR. QUESNELLE:  Mr. Smith, anything to suggest? 

     Mr. Smith, just before you respond, we had tentatively booked this for two days.  If it's desirable to you and you wanted to come in and provide the argument in-chief orally, we would be available for that. 

MR. SMITH:  I'd have to call my wife for permission.  

I have three kids, and my wife will have left and they’re  

waiting for me to get them to ski lessons.

But what I was going to say is that I could do argument in-chief, if the Board were to give me roughly an hour to an hour and 15 minutes.  I could prepare and could do argument in-chief at 3:15 today.  I wouldn't expect that it will be particularly lengthy.

And then we have -- we would have written argument from the respondent, and written reply from the applicant thereafter.

MR. QUESNELLE:  Okay.  Thank you, Mr. Smith.

Mr. Crocker, I don't know if that would suit you.

     MR. CROCKER:  I'd have to think about it some, but 

I don't know why we couldn't also argue orally, and depending on how long Mr. Smith would be today -- I have one question I'd like to canvass with Mr. Smith before we 

sort of settle on a procedure, but we could provide written argument, but we could also, I would think, argue orally. 

MR. SMITH:  I'm so used to people saying no to my 

attempts to push them on with oral argument that I just defaulted to written argument.

But if Mr. Crocker is prepared to go today, absolutely.  Let's get it on and over with. 

MR. CROCKER:  But there is one question I have, that 

I think we should talk about before we settle on it. 

MR. QUESNELLE:  Why don't we do it this way?  Why 

don't we plan on having argument in-chief at 3:15?  In the meantime, you can have your discussion with Mr. Smith, and depending on the outcome of that, we will determine the remainder of the process afterwards.

MR. SMITH:  Thank you. 

     MR. QUESNELLE:  Thank you.


--- Recess taken at 1:53 p.m.


--- On resuming at 3:14 p.m.

MR. QUESNELLE:  Whenever you're ready, Mr. Smith.

     Sorry, Mr. Crocker, have you determined what you're going to be following with today?  Will you be providing your argument this afternoon as well? 

MR. CROCKER:  I'd like to reserve -- 

     MR. QUESNELLE:  All right. 

     MR. CROCKER:  -- I'd like to reserve my right until I hear what I'm facing, if that's all right. 

MR. QUESNELLE:  Doesn't put too much pressure on you, Mr. Smith?  You're okay with that?  That would be fine?

MR. SMITH:  I'm fine either way.


SUBMISSIONS BY MR. SMITH:

MR. SMITH:  Members of the Board, as you are aware, this is an application by Dufferin Wind Power to expropriate by way of a non-exclusive easement property held by the intervenors Marc Atkinson and Atkinson Farms. 

As noted at the outset, Dufferin has entered into agreements with all other affected landowners as it relates to Dufferin's transmission elements.  It has entered into an agreement with Mr. Atkinson and Atkinson Farms in relation to the wind turbine located on the Atkinson Farms property and access to that turbine through the Atkinson property and the Atkinson Farms property.  It has not been able to come to an agreement with Atkinson and Atkinson Farms in relation to the transmission elements of its project. 

Now, as to the test that the Board has to apply in determining this application, that test is a public interest test.  It can be found in the several expropriation proceedings heard and decided by the Board, and it was discussed at some length in Procedural Order No. 3.


And if you have that handy, Members of the Board, I'd ask you to turn to page 9.  That is Procedural Order No. 3, page 9.  And there the Board observed, in discussing the difference between section 92 and section 99, as it relates to section 99 the Board observed: 

"Local interests are not the [exclusive] public interest for the purposes of determining the merits of an expropriation request.  The broader public interest must also be considered.  In that context, the Board must also consider its statutory objectives.  Subsection 1(1)(5) of the Act articulates the statutory objectives of the Board and includes among them the desirability of promoting renewable energy.  That broad public interest consideration must be taken into account by the Board in applying the public interest test set out in section 99(5) of the Act." 

Now, to the same effect, you will also see indication from the Board in the Hydro One Service to Toyota Canada case -- that is EB-2006-0352, and that case is referred to over on page 10 of Procedural order No. 3.


And what the Board observed there is that:

"The Board must take into account the objects and purposes of the Act, the broad public interest, the interests of each of the parties to the application..."


And similarly, the Board held in the Canadian Renewable Energy case -- that's EB-2008-0050 -- that:

"The Board must take into account the objects and purposes of the Act, the broad public interest, and the interests of each of the parties to the application (the landowners and the Applicant).  The Board must consider and weigh each of the competing interests in forming its opinion."

Now, as to those broad public interest considerations, I've referred you already to Board objectives as they relate to electricity.  Under section (1)5, it says: 

"To promote the use and generation of electricity from renewable energy sources in a manner consistent with the policies of the Government of Ontario, including the timely expansion or reinforcement of transmission systems and distribution systems to accommodate the connection of renewable energy generation facilities."

And those are discussed in the prefiled evidence as well -- or that is discussed in the prefiled evidence, and I will just give you the reference.  It can be found at Exhibit B, tab 1, schedule 1, beginning at -- it's item F, beginning -- my apologies -- at page 9, I believe.  Yes, at page 9, and continuing all the way through to page 11. 

I'd also draw to your attention, under the Board's objectives, subsection (1)2:

"To promote economic efficiency and cost effectiveness in the generation, transmission, distribution, sale and demand management of electricity and to facilitate the maintenance of a financially viable electricity industry." 

And I say that because of the increased cost associated with burying lines.  And that, of course, is an issue that is engaged here -- the increased costs, when we hear from my friend -- now, I don't want you to be of the view or to be under the impression that that is a cost that Dufferin passes on, because it's not a cost that Dufferin passes on, and I don't want to submit that it is, but it is a cost that does potentially factor in going forward. 

And one of the things that we'll talk about is Hydro One and Hydro One's policies, and of course the Board's decisions and the balancing of the public interest do matter.  They do have precedential effect, at least persuasive effect, and obviously it would impact Hydro One, who is in a position to pass on its costs. 

So in my submission, it is entirely appropriate for the Board to have regard to that subsection as well. 

In Dufferin's submission, its application should 

be granted.  The granting of a non-exclusive easement as described in the application is in the public interest broadly, and that interest should be favoured over the interests advanced by Mr. Atkinson and Atkinson Farms in this proceeding. 

The interests in land are appropriately sized, in Dufferin's submission, and are located so as to minimize impacts on the affected lands and their landowners. 

As expressed in the Issues List, Issue No. 2 asks: 

"What specific interests in lands for which the authorization to expropriate is requested are appropriate in the circumstances?"


And second, Issue 3(a) asks:

"Has Dufferin taken appropriate and reasonable steps to minimize the impact of the proposed expropriations on the subject property?" 

In Dufferin's submission, it is not simply a

question of whether Dufferin is seeking to take the least possible amount of land.  And in my submission, framing the question that way leads you into error, because it may be that there is a way to take less land -- although I submit that hasn't been established here -- but that is not the specific question raised by the issues, nor that falls out of the public interest test. 

In our submission, the proper distillation of the issues is whether the interests sought to be expropriated are appropriate, having regard to the public interest and the balancing of the broad public interest against the narrower private interest in this case. 

And on those questions, we submit that the answer is yes and that the taking is appropriate, and we say this really for four reasons.

First, rather than seek authority to expropriate a fee-simple interest in the relevant lands or permanent easements, Dufferin here is seeking easement rights and has requested rights on the basis of a fixed term, 45 years being the expected life of the project, obviously, and that's a non-exclusive easement that's being sought.  In other words, it's property over which Mr. Atkinson and Atkinson Farms would have access during the period -- indeed much in the same way he has access over the road and, as the evidence disclosed, actively uses the road over which -- or the road that Dufferin has built to access the turbine. 

In proposing a 45-year non-exclusive easement, the 

applicant has minimized, to the extent possible, the legal scope and duration of the rights it requires in connection with the proposed facilities.

And I would refer you, in addition, to Dufferin's answer to Board Staff Interrogatory No. 4, which deals with the requested term of 45 years, and you can also see evidence to that effect at Exhibit B, tab 1, schedule 1, page 4.  And as I'll be coming to, this is also addressed in response to Board Staff Interrogatory No. 3(v). 

Now, second, with respect to the physical extent 

of the interest sought from Atkinson and Atkinson Farms, Dufferin requires easements that are 25 to 30 meters in width to support its 230 kV transmission line, including the construction and maintenance of that line. 

As reflected in the evidence, this is the narrowest width that can support this infrastructure and its construction, while meeting necessary clearance requirements. 

And I would observe, as reflected in the answers 

to interrogatories, it is at least as narrow, if not narrower, than the 27-metre easement sought by South Kent for its 230-kV line in EB-2010-0150, the 30-metre easement sought by Hydro One for its 115-kV line in the Toyota case I referred you to earlier, and the 53- to 61-metre wide easement sought by Hydro One for its 500-kV line in the 

Bruce-to-Milton case. 

And you will see the evidence for that can be 

found at Interrogatory Board Staff No. 3.  In particular, that is Interrogatory Board Staff number 3(v), where that's discussed at some length, and that can be found in Exhibit B, tab 1, schedule 2, page 21 of 31. 

Third -- and you heard this today, but it is also 

reflected in the interrogatories -- in discussions with Mr. Atkinson, Dufferin has indicated a willingness to have the transmission line situated along the edges of the property, so as to minimize impacts on farming operations and 

productive agricultural lands, based on consultation with him, and the size of the easement is consistent with easements previously agreed to by other landowners.

You will see the evidence for that, Members of the Panel.  It can be found, again, at Board Staff No. 3(ii), (iii) and (iv). 

Maybe it may be worth reading to you (iii); it deals with the woodlots:  

"With respect to the proposed location of transmission facilities on those Affected Lands that are privately owned, the Applicant's objectives have been to minimize impacts on farming operations and interference with usable land.  The Applicant has also sought to minimize or avoid the need for removal of trees and structures.  To achieve these objectives, the Applicant has endeavored to locate facilities as close to the edges of the property as possible and/or along the edges of woodlots.  The Applicant has sought to balance these property-specific objectives with its broader objective of keeping the overall length of the transmission line to a minimum by providing for a relatively direct route between the Project Substation and the point of entry into the former rail corridor." 

Fourth, and this really responds to the suggestion 

and I suppose picks up on the third point with respect to the location of the transmission facilities.  In my submission, Dufferin has gone as far as it reasonably can from the edge of the -- as close to the property line as it reasonably can, and in my submission, the suggestion made in cross-examination that it could be put right along 

the property line doesn't bear out, for two reasons. 

First, as Mr. Hammond explained, access needs to be provided to both sides of the pole.

Second, there is no legal right, absent an easement, to be on the other side of the property.  We heard the evidence as to Mr. Vander Zaag's reluctance in that respect.  And in any event, that would then result in an expropriation proceeding.  And in my submission, when you are looking at the broad public interest versus the private interest, here the private interest -- whether you are on Mr. Atkinson's farm or half on his property and half on Mr. Vander Zaag’s property, the interest is the same and you are just balancing that against the broader public interest.  

So in my submission, it has to fall somewhere, and in my submission, Dufferin has done what is appropriate in the 

circumstance in terms of locating the lines. 

And this wasn't discussed at some length, but it 

was referred to.  There has to be some setback from the property, of course, because these lines swing in the wind.  And if you don't have the property -- if you don't have the poles set in, then you would have an unauthorized access into the neighbouring property for which Dufferin would have no legal right to trespass. 

This then brings me to the suggestion to bury the transmission lines.  And as set out in Procedural Order No. 3, the intervenors, Mr. Atkinson and Atkinson Farms, bear the onus on this issue, and in our submission, they have failed to discharge that onus. 

The issue to bury the line or not is discussed at some length in answer to an interrogatory, the only interrogatory asked by Mr. Atkinson, Atkinson Farms, and then Mr. Coe. 

     It is Interrogatory No. 1; the reference is Exhibit B, tab 1, schedule 2, and it is pages 1 and 2. 

     There was no cross-examination in relation to this interrogatory at all, but what's reflected in there is Dufferin's explanation for why it is not prepared to bury the transmission line.  And as reflected there, it is industry standard throughout North America for installation and construction of high-voltage transmission lines 

to be above ground.  No cross-examination on that point at all.  

As explained in response to Core Interrogatory No.6 in the leave to construct proceeding, this practice is recognized as, for instance, that underground lines typically experience additional line losses relative to overhead lines, the power quality on overhead lines is 

superior to underground lines, that life expectancy is greater for overhead lines, and that overhead lines are easier to maintain.  And again, no cross-examination in relation to any of those issues. 

As further explained in response to Core Interrogatory No. 6:

"Dufferin's preference for designing and constructing the transmission facilities as overhead facilities is generally consistent with industry standards and the approach taken by other transmitters in Ontario." 

And what is then referred to is Hydro One's transmission policy, which provides for overhead, above-ground transmission lines wherever possible and to place transmission lines underground only if there are technical constraints that can -- that prevent the construction of an overhead line -- and there is no technical constraint suggested here -- or if any particular -- or if for any particular area the cost of constructing an overhead line is not practical. 

And then if you look at information as reflected in the answered interrogatory from Hydro One: 

"As at the end of the year 2012, Hydro One owned and operated 29,000 kilometres of high-voltage lines in the province.  Of those, less than 1 percent or 282 kilometres across the entire province consist of underground lines, and those are in urban areas." 

It's also significant that the underground installation of high-voltage transmission lines is significantly more costly than overhead installation, a fact Mr. Atkinson was candid to acknowledge in his own examination-in-chief. 

The only cross-examination that took place, in my submission, on -- in relation to this issue was in relation to a red herring, and that was in relation to the collector lines. 

And there was a candid admission by Mr. Hammond that the collector lines are buried, but then, as he went on to explain, the two -- that is, collector lines and the transmission lines -- are really not comparable.  And as he explained, the transmission line is significantly more involved in its construction and in the project elements that are necessary, and I include in that the step-down facilities, or the facilities to go from above-ground to below-ground.  Mr. Hammond explained those in some detail, and of course what you would have here is two such installations, because you would have to go from above-ground to below-ground, and then from below-ground back to above-ground. 

So in my submission, the intervenors have failed to discharge their onus.  Even if they didn't bear the onus, the preponderance of the evidence in this case, in my submission, strongly favours above-ground transmission lines, and that there was no serious attempt to challenge the evidence raised by or adduced by Dufferin in relation to that -- in relation to that issue. 

Let me then turn to the issues raised by Mr. Atkinson.  And by my count, there are really four that are germane to this proceeding.  And I would say in relation to each of them the overarching response is that they can be fully mitigated by taking certain steps, or, if they can't be fully mitigated, they can be substantially mitigated and what you are left with is, in substance, a compensable claim in relation to which Mr. Atkinson has a claim under section 101 of the OEB Act. 

And of course, there is nothing novel about that.  There is nothing novel about proceedings in front of the Ontario Municipal Board, if it comes to that, and the parties aren't able to reach an agreement.  That's what the OMB is there to do, and the statutory scheme provides for it. 

And of course, there is nothing unusual about it, as this Board would know generally, because as the Board will know, under section 38(2) of the Act, on the gas side the Board deals with compensation for taking all the time in relation to natural gas facilities.

And this is really analogous, although the hearing would be in front of the OMB, instead of in front of this Board. 

So let's take and look at those four issues.

First is the issue of the woodlot.  And we heard evidence and there is evidence reflected in Mr. Atkinson's witness statement as it relates to a windbreak.  And looking at what we have as maps 1 and 2, this is really the issue as it really relates to the southwest portion of the easement as it moves on map 2 from north to south.


So you are really looking at that bottom corner, and his concern that there will be some portion of the woodlot taken there, and that that will have an impact on his cattle and will impact on the windbreak.

But you also heard that there is a solution to that, and that solution is moving the easement to the west some minor amount.  And that is not anything surprising, and it's not anything that this Board can't deal with, and it is something that Dufferin would be fully prepared to accommodate. 

And I can just ask you -- or just make a note of it.  At page 11 of Procedural Order No. 3, this very possibility was contemplated by the Board.  At the end of the second-last paragraph, what the Board said was: 

"An agricultural landowner facing expropriation is entitled to propose minor changes to the specific route of the line within an established general route in order to avoid a deleterious effect on farming operations.  That scope is in accordance with the test articulated in past Board precedents."

And Dufferin would certainly be prepared to accommodate a minor shift to the west to avoid having to cut down the woodlot in the bottom left-hand corner there, which is the area of concern as it relates to the windbreaks, as I understand it. 

So in my submission, that is a non-issue, or an issue that can be fully mitigated. 

Second was the issue as it relates to the headlands.  And there are two possible issues here.  Number one, as it relates to -- I guess it's really two issues in relation to the property on map 1, that's the Atkinson Farms property, and map 2 -- sorry, map 1 is the Atkinson property and map 2 is the Atkinson Farms property.  And it is important, in my submission, to distinguish the two, and the reason I say that is because of the nature of which Mr. Atkinson farms the property, but there is no -- at least as proposed, no impact on the headland on the Atkinson Farms property, and that's because the blue easement doesn't go into the second -- the property -- the Atkinson Farms property, and it's being farmed east to west. 

I concede that if the easement were shifted west, there would be an impact.  And in my submission, that's an entirely compensable impact, so I say that in relation to number two. 

So if the windbreak is the issue and there has to be a shifting, there may be a headlands issue, at least a minor one, because we'd only be talking about the bottom portion of the property, but that is fully compensable. 

The second is as it relates to the first property, and it is important to bear in mind here that there is already an access road that Mr. Atkinson has granted the right for Dufferin to build, and it has built it. 

It is a five-metre wide access road granted to Dufferin.  It's -- Mr. Atkinson has been compensated for the taking in that respect already, as he admitted under his turbine lease, and he is able to use that property for his headland, as I understood his testimony. 

So in my submission, there is no issue here as it relates to the headlands, and even if there were, it would be a compensable claim. 

Third is the issue of the irrigation system, and 

again, in my submission, this is a fully compensable claim.  What you have is an irrigation system of a particular length, which would -- unless there were any changes made,  so absent any changes -- would, as I understand the evidence, impact or hit the transmission poles. 

That's a problem, and it is a problem we candidly acknowledge, but there are solutions to that problem. 

The first is the solution discussed in cross-examination as it relates to the Atkinson Farms property, and that's to flip the orientation of the irrigation system.

And the second is to use a shorter irrigation system on the property, the Atkinson Farms property.  

Both of these are technically feasible.  Both, as I understand it, would result in some irrigation loss, but in my submission, that is a fully compensable claim.  It is possible, as the evidence discloses, to irrigate by means other than an irrigation system in the areas that would be affected.  And to the extent that costs money, there is 

compensation for that, and to the extent there would be a residual claim for crop loss, that is exactly the sort of claim that is routinely adjudicated. 

In my submission, that's important because this isn't a question of eliminating all possible impacts.  That isn't possible.  It's never possible, and it wouldn't be possible across -- well, if it were possible, it would be an argument for burying transmission lines 29,000 kilometres across Ontario.  That is obviously not practical.  It is obviously not what this Board has held.

So the question becomes one of compensation in the circumstances, and in my submission, this is an area where again it is possible, and a practical solution. 

Finally, there was the issue of Mr. Atkinson's 

equipment.  As I understand his evidence, his equipment -- or at least as it relates to the equipment, the equipment that is the biggest issue is the excavator, and the concern there is getting the excavator underneath the transmission 

lines. 

It's possible, as he indicated; it's not a course 

he would prefer.  And if it is a course that he would not prefer and it is compensable, then it is entirely possible either, A, it falls into double-counting, because it relates to the headlands, so he gets compensation for the headlands in any event, or, B, if it is less expensive than an excavator that is lower in height and has no trouble getting underneath the lower transmission pole as an

available alternative.

So again, this is technically possible and falls or 

devolves to a question of compensation. 

Finally, there was some suggestion as it relates to the impact of transmission lines on cattle from a health perspective, and I would say only this in relation to it.  The Board dealt with this in PO No. 3. 

      This is not an issue for this proceeding.  If it were an issue, it would have been an issue in the renewable energy appeal, and as the Board will be aware, the appeal from the directors' decision was dismissed. 

      Subject to any questions, those are the applicant's submissions in-chief. 

     MR. QUESNELLE:  Thank you, Mr. Smith.

Any questions, Mr. Noonan?

     MR. NOONAN:  No. 

     MR. QUESNELLE:  No questions from the Panel.

Mr. Crocker?  

     MR. CROCKER:  I think I'll do oral submissions, Mr. Chair. 

     MR. QUESNELLE:  Mr. Crocker, are you fine to go right now?  Or we could allow a couple of minutes, if you need it. 

MR. CROCKER:  No, now is fine.

SUBMISSIONS BY MR. CROCKER:
Mr. Chair, I think the Decision of the board in the Hydro One case dealing with power lines to the Toyota plant was helpful, in terms of describing the significance of taking by way of expropriation and the way in which the public interest is considered.  

In that case, the decision of Dell Holdings and Toronto Area Transit Operating Authority was quoted, and that is EB-2006-0352, which is quoted in your Procedural Order No. 3 and made reference to by my friend.

      In that case, the Board in its Decision quotes from 

Dell Holdings and Toronto Area Operating Authority and says:

"The expropriation of property is one of the ultimate exercises of government authority."

And it is of significance here that Dufferin Wind Power is not a government authority.  I think that is of some significance. 

      
"To take all or part of a person's property 

constitutes a severe loss and a very significant interference with a citizen's private property rights.  It follows that the power of an expropriating authority should be strictly confined in favour of those whose rights have been affected.  This principle has been stressed by eminent writers and emphasized in the decisions of this Court." 

And I think that is reflected in the Board's approach 

to these matters, where the Board seeks to minimize the impact of the taking on the private citizen.

And in this case, the minimization is simple, and that is to bury the line.  It would have, therefore, no impact on the existing farming operations, and is the ultimate in minimizing. 

There is nothing in the evidence before you saying that it can't be done.  And in fact, Mr. Hammond, in his 

evidence today in cross-examination, told you how it can be done.  

There is already a collector line buried there, and it's quite clear that there's no physical impediment to having it -- having it done.  In fact, the collector line is buried in the same easement where the above-ground transmission line is proposed to be put. 

Mr. Atkinson described clearly how the interference with his operations would be as a result of the above-ground line.  It would interfere with irrigation, it would interfere with harvesting, and he described quite clearly 

the headland impact.  And I'd like to deal with that specifically at this point. 

Mr. Smith, in his chief, talks about the headland, 

and he talks about the headland interference in the two different -- on the two different farms.  And he talks about how it might be mitigated on the farm described in that one particularly, and that is with a lower excavator -- and I don't think it was just the excavator.  I think it was the harvester as well that Mr. Atkinson described as a difficulty.

What he didn't discuss -- and which clearly was a concern to Mr. Atkinson -- is the safety issue here.  I'm not sure Mr. Atkinson would be responsible, and I'm not sure the Ministry of Labour would think of him as being responsible, if he allowed employees -- and he indicated that he had employees -- to work on an excavator under a transmission line like that, with the potential of either the equipment or the employee touching that line.


I don't think that's something that could -- in my respectful submission, that could be mitigated, and it is certainly not something which is compensable. 

So with respect to that particular issue, in my respectful submission, it's something that isn't compensable and something which is clearly mitigated and importantly mitigated by burying the line. 

With respect to the irrigation, Mr. Atkinson indicated yes in cross-examination, that there were alternative ways of achieving what his irrigation system presently achieves, but what he also indicated was that it would not be nearly as effective, it would be much more expensive, it would use considerably more water, considerably more power, to the point that it would not be practical.  And in my respectful submission, that is something, again, which I suggest is not compensable.

You heard Mr. Atkinson say that he and his family have been farming these properties for 95 years.  There is no suggestion that this activity won't continue through further generations, and anything, in my respectful submission, which diminishes the value -- not the monetary value, but the lifestyle value -- that a farming operation provides, is again a value which can't be compensated and which can be -- easily be mitigated here by burying the line instead of having an above-ground line. 

You've heard my friend made reference to the interrogatories and their responses as to line losses and extra costs here.  And in my respectful submission, they aren't -- we now have costs on one side for Mr. Atkinson versus costs, costs both monetary and otherwise, in my respectful submission, lifestyle costs, of Mr. Atkinson on one side versus merely financial cost on the part of Dufferin Wind Power, which are not to be passed on to the consumer. 

And in my respectful submission, balancing those two clearly favours Mr. Atkinson.  The public interest in this case, in my respectful submission, clearly favours Mr. Atkinson.


That same Decision deals with the issue, and the Board says -- and I should say that the competing interests in the Hydro One case, where running the power lines or supplying the power by way of alternate means such as anaerobic digestion, producing power on-site that way rather than the need to run power lines, I don't think there were two viable options in that case as there are viable options here. 

However, the Board said, in dealing with the way in which the public interest is to be considered in these matters:

"Clearly there are no firm..."


This is on page 11 of the Decision: 

"Clearly there are no firm criteria for determining the public interest which would hold good in every situation.  Like 'just and reasonable' and 'public convenience and necessity,' the criteria of public interests in any given situation are understood rather than defined, and it may well not serve any purpose to attempt to define these terms too precisely.  Rather, it must be left to those who have to arrive at a conclusion to strike the balance of puts and takes, pluses and minuses, that at the particular point in time are considered appropriate.  Public interest is dynamic, varying from one situation to another, if only because the values ascribed to the conflicting interests alter." 

And the Board goes on, and I invite you to review it.

Clearly the public interest is considered case by case on the basis of the facts before you, as much as for -- in any other context and determined by any other criteria.  And in my respectful submission, the public interest in this case is clearly and simply in favour of burying the lines.

We are not asking for burying, which is much more -- which is much -- which is of a much greater percentage of the distance of this transmission line than is the percentage of transmission which Hydro One buries, as indicated by Mr. Smith. 

Mr. Smith says that Dufferin Wind Power has attempted to accommodate -- and no doubt they have, in some respects -- Mr. Atkinson by making this a non-exclusive easement, and for 45 years, not permanent.  Well, 45 years is awfully permanent, in my respectful submission, and there is no suggestion that this won't go on farther as this project goes on farther. 

Yes, Mr. Atkinson has access, but in my respectful submission, the poles make that access less real now than it was, less valuable, clearly, and much more difficult. 

He did -- my friend describes the difference in size between this -- or among this easement and several others he quoted.  In my respectful submission, the only one that's any different is the size of the easement from Bruce to Milton, and that was a significantly higher-voltage line than the line here.  The others are the same, 25 to 30 metres. 

The question of whether -- the best outcome from Mr. Atkinson's point of view would be for these lines to be buried; a secondary alternative would be to move the line closer to a property line.  It would give more real access to the area which is now subject to the easement.


You heard from Mr. Hammond why that can't be, but in my respectful submission, that -- it certainly can still be.  There is no reason why another expropriation proceeding couldn't go ahead and Mr. Vander Zaag's approval achieved. 

There is nothing physical that would be involved 

with getting his approval.  Mr. Hammond indicated to me that he didn't talk to Mr. Vander Zaag about this.

It would just -- it would merely be an easement for the waving of the power lines and an easement to allow him -- or allow Dufferin Wind Power to access the other side of the poles, if necessary. 

That's not the ideal solution from Mr. Atkinson's 

point of view; it is an alternative.  And although Dufferin Wind Power was prepared to move the power lines, the poles and lines from 15 metres in to 7.5 metres in, when the alternative –- and that was the alternative presented to Mr. Atkinson.  15 metres or 7.5 metres; 7.5 meters is clearly better -- the property line was better than that.  That alternative wasn't provided to him.

When you start altering in a minor way the kind of placement of the lines and access roads, et cetera, as Mr. Smith has said, that is with respect to the headland on the second property on map 2, and the -- the route could be altered in order to preserve the woodlot.  When you alter the route to preserve the woodlot, then you interfere with the headland on the second property, and Mr. Smith acknowledged that. 

The simple solution once again -- and simple is 

maybe overstated, but the solution to those kinds of attempted fixes are to allow Mr. Atkinson to use his farms the way he has historically, and to minimize the impact and to mitigate that impact. 

Although the renewable energy approval does deal 

with and is required to deal with health and safety of plant and animal life as well as persons, the way in which Mr. Atkinson stated that the cattle will react to the fence is significant here, because it affects once again the impact this will have on top of the woodlot issue. 

And if the woodlot issue stays as it is, then the impact of the fence is not as serious as it would be.  But if the woodlot stays the same, then the impact on the headland on the second farm is more significant. 

In my respectful submission, it's artificial and 

unfair to try to piecemeal the mitigation and minimization of this above-ground line, when a more meaningful and helpful approach, an approach which, in my respectful submission, is more in the public interest and in the interest of preserving the value of agricultural land, which I don't think is disputed as vanishing and of more and more importance as time goes on, is available. 

In summary, then, Members of the Board, it would 

be our submission that in keeping with the Board's approach to the significance of an expropriation, and in assessing the public interest here, that the public interest favours 

altering the application by requiring that the transmission line crossing the Atkinson property, both of the Atkinson properties, be buried.  

Subject to questions, those are my submissions.

MR. QUESNELLE:  No questions from the Panel.  Thank 

you very much.


REPLY SUBMISSIONS BY MR. SMITH:

MR. SMITH:  I take it we're not -- then I'll have a

brief reply.  

My friend took you to the Hydro One Toyota case, and I'll just read from page 11 because he referred to the public interest a number of times. 

      And it is -- because it can get lost as we're down 

to Dufferin and the two private individuals, or the 

private individual and the farm, but as Lord Cope put it -- this is at page 11 -- as Lord Cope put it succinctly when he wrote: 

      
"The law prefers the public good to the private 

good and if it has to choose between prejudice to the many and mischief particular to the individuals, the individuals must suffer."

And that, although firmly put, harshly put, perhaps, in its wording, is the law.  And in my submission, it is the test that the Board generally has applied.  

The arguments of my friend, as I hear them advanced, are always arguments that could be made for burying the transmission lines.  Would it be the case if all transmission lines were buried?  Yes, there would be less of an impact on farming operations.  That is a matter of pure common sense and it is not a matter that we dispute.

But in my submission, at the end of the day that would not be in the public good for that to be Dufferin's policy or the policy of this Board or the policy of transmitters generally. 

Not only would it have a cost impact, which nobody disputes, but it would have more than a cost impact.  It has an impact on the practicality of these facilities generally. 

And that is reflected in Interrogatory Response 

No. 1, and my friend put it simply as a cost issue.  I say that's not the only issue that is relevant.

It's not right to say that the amount of transmission line here is comparable to the amount of transmission line that Hydro One has buried.  It's approximately three and a half times the length that Hydro One has buried. 

With respect to my friend's submissions, I don't 

propose to deal with the arguments at the end about vanishing agricultural land and health.  Again, those were all arguments that were made and ultimately dismissed in the REA appeal, as they ought to have been. 

On the irrigation front, again I didn't hear a significant argument that it was not ultimately compensable, because, of course, it is.  The general notion of diminution in value, again that is a -- to the extent there is diminution in value of a property, that is of 

course the sort of thing that is compensated for in courts or by the OMB all the time. 

The headland -- I mean the headlands issue, again this is -- I'm not going to repeat myself, but it is entirely compensable, and to the extent my friend raises the safety concern -- it is a safety concern, as I understand it -- it is just important to bear in mind looking at map number 1, which is the only area where this applies, there would be no issue whatsoever in relation to the headlands, because they are on the turbine access road which Mr. Atkinson indicated he uses already as his headland.

That's been compensated for.  There is no issue with respect to the headlands.  The only potential issue is the issue of moving past the turbines, which are on the south side of the access road -- sorry, of the transmission polls, on the south side of the transmission poles into what's being used as a headland. 

And as the evidence now discloses, that can either be accommodated by having a lower excavator, or it could obviously be accommodated by having the headland on the south side of the transmission polls.  And again, that is just simply a matter, simply -- that is a financial matter. 

Finally, as it relates to the location of the woodlot and the easement, I didn't hear my friend make any serious submission that that couldn't be accommodated, only that being accommodated might result in some headland loss.  And that's fine, that's compensable, but the windbreak issue would be fully mitigated. 

Thank you.  Those are our submissions. 

     MR. QUESNELLE:  Thank you.

Okay.  No questions from the Panel.  I'd like to thank the parties for your attendance today and your clear submissions.

And the Board will be reserving a Decision on that, and we will have it out in -- our Decision out in due course. 

      MR. SMITH:  Thank you very much. 


--- Whereupon the hearing adjourned at 4:16 p.m.
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