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PART I. INTRODUCTION

1. This Reply Submission responds to the submissions of Board Staff (dated April 1,
2014) and Integrated Grain Processors Corporative Inc. (“IGPC”) (dated April 2, 2014) (the

“Board Staff Submission” and “IGPC Submission”, respectively).

2. The issues dealt with in this Reply Submission are as follows:

(a) The $197,643 in legal fees for a Lenczner Slaght invoice dated September 22,

2010.

(b) The contingency costs of $132,000, in reply to the IGPC Submission.

(©) The legal fees of $94,800 and $82,554 incurred by NRG in connection with the

2007 Emergency Motion and the 2008 Letter of Credit Motion.

(d) The calculation of Interest During Construction, in reply to the IGPC Submission

and the Board Staff Submission.

(e) The calculation of Interest on Payment, in reply to the IGPC Submission.

® The $150,000 amount awarded to IGPC related to the cost of maintaining an

unadjusted letter of credit for five years.

3. Before providing our substantive submissions, NRG must dispute IGPC’s
submissions in paragraph 1 of the IGPC Submission alleging that NRG has ignored the
requirements of the Decision and framed its submissions as a motion to review and vary the

Decision. This allegation, of course, relates to the $150,000 issue noted in paragraph 2(f)
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immediately above. NRG has serious concerns about this particular aspect of the Board’s
Decision, and made its submissions in a very direct manner, suggesting ways that it might be
dealt with in this process as opposed to a separate process. In NRG’s view, the submissions
were made in good faith, providing Board Staff and IGPC with an opportunity to respond. NRG

believed that the issue could be addressed within the proceeding, and offered its thoughts as to

how that might be accomplished.

PART II. REPLY SUBMISSIONS
A. Lenczner Slaght Invoice
4, In NRG’s original submission, we noted that the amount of $197,643 for a
Lenczner Slaght invoice was incorrect. The Lenczner Slaght invoice of September 22, 2010 was
only for $23,763. During the proceeding, the $23,763 amount of the invoice was noted as
comprising part of the $132,000. In our initial submission last month, NRG noted what it

believes was a simple error, and pointed it out.

5. Board Staff reviewed the record, and agrees with NRG.

6. IGPC does not. IGPC alleges that NRG has been playing a “shell game” with the

legal costs. IGPC is wrong.

7. NRG’s submission was meant to correct an error in the Decision. The fact is that
the Lenczner Slaght was for $23,763 and not the $197,643 referenced in the Board’s decision. It
is also clear from the record that the $23,763 was included in contingency costs. These

contingency costs have been disallowed by the Board, and NRG is not contesting that finding.
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8. NRG has reviewed paragraphs 12 to 15 of the IGPC Submission, wherein IGPC

states that the Board’s disallowance of the $197,643 was, in essence, not really tied to a specific

invoice but rather part of a broader disallowance of legal costs.

9. That is not what the Decision says. In the third full paragraph of page 13 of the
Decision, the Board very clearly notes that it is dealing with the September 22, 2010 Lenczner

Slaght invoice.

10. NRG is not contesting a finding in the Board’s Decision. Nor is NRG playing a
“shell game” with the legal costs. The correct amount of that invoice was very clearly noted as
being in the contingency costs. In NRG’s view, this is a simple correction that should be made.

Board staff agrees.

B. The Contingency Costs
11. NRG did not make any submission on the Board’s disallowance of the $132,000
in contingency costs. NRG simply included the full $132,000 in the table of disallowed costs

owing to IGPC.

12. Despite only claiming $132,000 in contingency costs (which were disallowed by
the Board), IGPC has suggested in the table on page 2 of the IGPC Submission that the amount

for “Contingency/Legal” costs should increase to $197,643.

13. IGPC’s submission in paragraphs 16 to 19 (labelled “Contingency”) are
unhelpful. Clearly though, IGPC is seeking to have NRG pay to IGPC the erroneous amount of

$197,643 cited in the Board Decision related to the Lenczner Slaght invoice.
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14. As the Board knows, the contingency costs of $132,000 claimed by NRG
consisted of legal costs, which included the amount of $23,763 for the September 22, 2010

Lenczner Slaght invoice. No higher amount should be awarded on the basis of a simple error in

the Board’s Decision.

C. Legal Fees for the Motions
15. In its original submission, NRG stated that the amounts of $94,800 and $82.554 in
legal fees disallowed by the Board for the 2007 and 2008 motions should be corrected to be

$68,725 and $91,554.

16. The total difference is about $17,000.

17. Although not entirely clear, it appears that IGPC is advocating:

(a) that the Board got the $94,800 amount correct for the Emergency Motion (as

oppose to NRG’s corrected amount of $68,725); and

(b) that the Board got the $82,554 amount wrong for the Letter of Credit Motion

(preferring instead NRG’s corrected - and higher - amount of $91,554).

18. It is, in NRG’s view, no coincidence that IGPC has preferred the two higher
amounts.
19. NRG did not approach the task of finalizing the calculations flowing from the

Board’s Decision as a self-serving advocacy exercise.
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20. NRG has approached the task of finalizing the disallowed costs in good faith, as
is evidenced by our initial submissions on these two cost items (one of which we believe was
incorrectly overstated and the other incorrectly understated). We would urge the Board to take

the contrasting approaches of NRG and IGPC to these submissions into account when

considering all the cost items still left to be resolved here.

21. The Board Staff Submission on these two legal costs states that the Board
Decision was based on NRG’s evidence of June 3, 2013. Board Staff states that the costs relate
to matters from 2007 and 2008, which NRG should have known by June 2013. In essence,
Board Staff wants an explanation as to why the amounts should be updated from the June 2013

amounts. That is fair.

22, To explain, we attach the items at Appendix A to this Reply Submission. As
noted, the June 2013 amounts of $94,800 and $82,554 amounts were amounts that IGPC came
up with. This is clear from paragraph 63 on page 14 (of 22) of the June 3, 2013 submission.
These were not NRG’s numbers. NRG’s figures of $68,725 and $91,554 can be traced back to
our September 8, 2010 Responses to Oral Hearing Undertakings (to which we refer on page 14
(of 26) of our November 7, 2013 submission). The $68,725 and $91,554 are the amounts that
NRG gave in evidence from the beginning, and these numbers have not changed. The other

amounts (of $94,800 and $82,554) were taken from IGPC’s submissions.

23. NRG re-iterated its amounts of $68,725 and $91,554 in November 2013 because
NRG believes these are the correct amounts, properly put into evidence in this proceeding. It is

these amounts that NRG believes should be used to calculate the amounts owing to IGPC.
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D. Interest During Construction
24. IGPC has recalculated the Interest during Construction to be $76,698. Board
Staff had asked for greater details on the $18,671 amount.
25. NRG has reviewed IGPC’s calculations in the IGPC Submission and believes it is
correct.
26. By way of explanation, NRG had removed the disallowed costs for Mr. Bristoll

but had not removed the disallowed costs for the two Motions. Removing these costs is

appropriate.

27. NRG believes there is one adjustment to be made here. To the $76,698 amount
calculated by IGPC (and agreed to by NRG) should be added the undisputed $8,163 in
aid-to-construct interest. That amount is not in dispute. As shown in Undertaking J1.5 (attached
as Apprendix B) the interest claimed by NRG consisted on two amounts: (a) the undisputed
$8.,163 aid-to-construct interest; and (b) the much larger construction cost interest, which NRG
agrees is the $76,698 amount. This brings the total amount to $84,861. The difference between
this and the $113,272 amount originally sought to be recovered by NRG ($113,272) would

amount to a disallowance of $28,411.

E. Interest on Payment

28. There is a discrepancy of approximately $17,000 between NRG’s and IGPC’s
figures here. The difficulty with this calculation is that it is somewhat premature because the
interest on amounts owing cannot accurately be done until the amount owing is determined by

the Board in this proceeding.

LEGAL_1:30285079.2




April 9, 2014

EB-2012-0406/EB-2013-0081

NRG Reply Submission on Calculations

Page 7 of §

29. NRG agrees that IGPC’s interest calculation would be correct if the Board

accepted all of IGPC’s submissions and rejected all of NRG’s and Board Staff’s submissions.

30. NRG believes the most appropriate, accurate way to deal with the issue is to have
the amount calculated by NRG and IGPC once the amount has been settled. The Board’s
direction on the interest calculation is clear and NRG believes the two parties can agree on the

correct amount once a final amount owing (excluding Interest on Amount Owing) is determined

by the Board.

F. The $150,000 Financing Amount
31. NRG, as stated in its original submission, is of the view that the Board erred in

awarding IGPC $150,000 in the absence of any evidence as to the basis for such amount.

32. As Board Staff notes, NRG was willing to have the matter dealt with in this
proceeding, because in NRG’s view it is a matter of IGPC providing supporting documentation

for the amount. IGPC expected no less of NRG when it came to justifying NRG’s costs.

33. This matter could have been resolved in this proceeding had IGPC provided such

supporting documentation.

34. IGPC has not provided such information, so NRG is requesting that the Board
either provide for additional process on the issue in this proceeding or treat NRG’s original
submission as a motion to review and vary (as suggested). In the interim, IGPC should not be

entitled to any payment in respect of this issue.

G. Other Matters
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35. Given the substantive amount of the $150,000 item, and the global amount of the
award, a payment period of two years is, in NRG's view, aggressive for a small utility. NRG's

annual return is approximately $500,000, NRG believes a longer payment period of up to five

years may be more appropriate.

36. On page 24 of the Decision, the Board states that:

The Board orders NRG to immediately take the necessary steps to enable IGPC
to adjust the letter of credit for NRG’s fiscal 2014 rate year to reflect the net
book value of the IGPC pipeline as of October 1, 2013. The net book value in
2014 as per NRG’s evidence in EB-2010-0018 is $3,491,731'. NRG is to take
all necessary steps to enable IGPC to make this adjustment within 30 days of the
Board’s Decision and Order in this proceeding.

37. NRG has not yet been contacted by IGPC, but will enable IGPC to make its

adjustment once the existing letter of credit is provided to NRG.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

e,

Richard K1ng7/ Osler, oskm & Harcourt LLP

G

Lawrence Ulack — Lenczner Slaght LLP

1

EB-2010-0018, Exhibit I, Tab 7, Page 6, Interrogatory #3, August 31, 2011
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Our detailed review of Mark Bristoll's time confirmed an error had been made —
there was a duplication of time on December 18, 2006 where 12 hours was
included twice. In 2010, we agreed to a reduction of $3,540 to Mark Bristoll's
time.

MIG Engineering Letter

60.

61.

62.

Attached as Exhibit E to the evidence is a letter prepared by MIG Engineering,
who constructed the IGPC Pipeline and has extensive experience with major
natural gas pipeline construction in southwestern Ontario.

Based on MIG’s letter, the “soft costs” of a major pipeline project (comprised of
engineering design, procurement, contract administration, inspection and as
built/documentation) is typically 17.5% of the total construction costs of a project.
Note that this does not include defining project scope, regulatory application, and
customer negotiations/resolutions, which would be provided on a “Time and
Material” basis and could attract an administration charge of 10% for any third
party assistance.

Based on MIG figures, NRG’s costs are in-line with those noted as typical by
MIG. Given the extensive involvement of IGPC and its counsel in every minute
aspect of the IGPC Pipeline process, which compounded the “soft costs” of the
project, one would have expected them to be higher.

Specific Legal Costs Contested by IGPC

63.

64.

As best as NRG can understand, the $244,433 in legal fees disputed by IGPC is
comprised primarily of: s A

Cost of 2007 Emergency Motion $33,003 /\\/ 5 C\\«\ %07)
Appeal of Emergency Motion $61 ,80(_)_! \
2008 Motion (82,554 )

Shareholder Advice $26,426

Project Management $15,000

As noted above, the last two items (shareholder advice and project management)
were costs directly attributable to the unusual, extensive involvement by IGPC
and its counsel in the construction process.
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IGPC Pipeline process, which compounded the “soft costs™ of the project, one would have

expected them to be higher.

Specific Legal Costs Contested by IGPC

40. As best as NRG can understand, the legal fees disputed by IGPC is comprised
primarily oft
. /«//"’.‘ R S
/‘/ B
/\ Cost of 2007 Emergency Motion $68,725' \,_
. T ™™

2008 Motion $91 ,SSi/ \\

Shareholder Advice $26,426

Project Management $15,000
41, As noted above, the last two items (shareholder advice and project management)

were costs directly attributable to the unusual, extensive involvement by IGPC and its counsel in

the construction process.

42, The other three legal cost items were all driven by two unnecessary OEB

proceedings commenced by IGPC, the 2007 Emergency Motion and the 2008 Motion.

43, In general, with respect to legal costs related to any disputes between IGPC and
NRG, IGPC seems to be suggesting that legal and regulatory costs of a utility related to business j

or commercial disputes are always unreasonable or inappropriate business expenses to be /

included in rates. That cannot be the case. To suggest that utilities must conduct their day-to- /

J17andJ 1.9 e < S

" Please see NRG’s Responses to Oral Hearing Undertakings (EB-2010-0018) filed September 8, 2010, specifically |

* Please see NRG’s Responses to Oral Hearing Undertakings (EB-2010-0018) filed September 8, 2010, specifically {
J17andJ 1.9 i i

|

— = e T
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September 8, 2010
EB-2010-0018

NRG Oral Hearing
Undertaking Responses
Page 5 of 18

UNDERTAKING NO. J1.5: TO MAKE AND PROVIDE CALCULATIONS UPON
RECEIPT OF INFORMATION FROM IGPC RELATED TO APPROPRIATE
INTEREST CHARGE.

RESPONSE: We have recalculated the interest based on the date that IGPC received the
invoices from NRG (as opposed to original invoice date on supplier invoices). On that basis, the
interest calculation is as follows:

“Aid to Construct” Interest (see attached table)

e Interest is calculated from the due date of the Aid-to-Construct invoice to the date the
amount was received from IGPC.

e The rate applied here is Prime plus 1% in accordance with the PCRA (section 3.8).
“Project Interest During Construction” (see second table attached)

e Interest is calculated from the date the last Aid-to-Construct payment was due to the date
the final invoice from the primary contract was received. During this period, NRG was
financing the construction costs.

e The rate applied here is Prime plus 2% in accordance with the PCRA (section 3.14(d) — a

“reasonable cost of interest during construction”). NRG’s position is that this represents
a reasonable interest cost.

DOCSTOR: 20136891
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