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--- On commencing at 9:34 a.m.

MS. HARE:  Please be seated.

Good morning.  This is the hearing for a motion to review filed by Toronto Hydro.  Toronto Hydro seeks to overturn a decision of the Board dated April 8th, 2014 in which the Board denied some of Toronto Hydro's requests for confidential treatment of certain documents.

We've received motion materials from Toronto Hydro, the School Energy Coalition, and Board Staff.  The School Energy Coalition has advised that it was unable to attend the oral hearing of the motion.  The Board will therefore rely on its written submissions.

My name is Marika Hare.  Joining me are my co-panellists Paula Conboy and Cathy Spoel.

May I have appearances, please.
Appearances:


MR. WARREN:  Yes, Madam Chair.  It is Robert Warren appearing for Toronto Hydro, and with me is Rob Barrass from Toronto Hydro.

MS. HARE:  Thank you.

MR. MILLAR:  Good morning, Madam Chair.  Michael Millar, counsel for Board Staff, and with me is David Brown.

MS. HARE:  Thank you.

Any other appearances?  No?

Mr. Warren, would you like to start with your submissions.
Submissions by Mr. Warren:

MR. WARREN:  Thank you, Madam Chair.

This is a motion to review the Board's decision on confidentiality dated April 8th, 2014.  The relief which my client seeks in this application is, first, an order that the decision be reviewed and, secondly, an order that the interrogatory responses be kept confidential.

You should have before you, from our side, three bunches of materials.  One is our factum, the second is a motion record, and the third is a book of authorities and compendium of materials.  They were delivered up to the Board yesterday, and you should have them.

MS. HARE:  I think we all have them.  Thank you.

Should we give those an exhibit number, Mr. Millar?

MR. MILLAR:  Yes.  I suppose we can give them an exhibit number for identification purposes.  Why don't we call the factum KM1.1.
EXHIBIT NO. KM1.1:  FACTUM.

MR. MILLAR:  The motion record KM1.2.
EXHIBIT NO. KM1.2:  MOTION RECORD.

MR. MILLAR:  And then the book of authorities, I will call it, KM1.3.
EXHIBIT NO. KM1.3:  BOOK OF AUTHORITIES.

MS. HARE:  Thank you.

MR. WARREN:  Since, Madam Chair, the subject of this motion is the confidentiality of certain information, we have marked what is now KM1.2, the motion record, as confidential because it contains the very interrogatory responses which are the subject of our submissions.

Rule 43.01 of the Board's Rules of Practice and Procedure provide that the Board may determine a threshold question of whether the matter should be reviewed before conducting a review on the merits.

In other words, the presence of the Board may give the Board the discretion to determine whether or not it will ask and answer that question.

It is open to the Board to determine whether it will make a threshold determination, and we do not know whether the Board will do so in this case.  It is our position, which will be elaborated on in my submissions, that there are very serious issues to consider and that the decision should be reviewed.

However, having said that, one way or another we cannot -- I cannot readily distinguish between issues which are relevant to the threshold question and issues which are relevant to the substantive question, and so all of my submissions will run together, leaving it open to the Board to decide one or both of the issues at the end of the day.

The errors, in our respectful submission, in the decision are several.  A correct decision on the confidentiality issue requires, in our submission, a correct interpretation of section 29 of the Ontario Energy Board Act, which in turn requires giving effect to the legislature's intention in enacting that.

In our respectful submission, it's neither of those things.  The result is -- the decision is again, with great respect, in our submission, fundamentally flawed.

The importance of getting the analysis correctly lies not just in this case, but in all cases under section 29.  The decision as it stands will, in our respectful submission, put a chill on section 29 as a form of relief, and that, in our submission, is contrary to the legislature's intention.

The grounds for review under section 42 of the rules may include matters beyond errors of fact or new circumstances.

They extend, in our submission, to what we say are fundamental errors in the interpretation of section 29 and consequentially in the application of the Board's policy on confidentiality.

Let me briefly describe the nature of the confidential information.  There are several interrogatories, but the confidential information falls into three relatively narrow categories.

The first is Toronto Hydro's costs for wireless attachments.  Numbers.  The second are Toronto Hydro's revenues under one contract.  Again, numbers.  Third are the terms of that one contract, terms and conditions.

For some of the interrogatories, that information is asked for explicitly.  For example, CCC 16 asks for the cost information.  One of the interrogatories asks for the contract.

Other interrogatories get at the same information, albeit indirectly.  For example, one of the interrogatories asks for the number of attachments over a period of time and the revenue.  And I am no mathematician and not much of a lawyer, but when you get to a certain point you divide one by the other and you can come up with the revenue figures.  So those are the indirect ways.

But the three pieces of essential information are costs, revenue from one contract, and the terms of the contract.

Now, Toronto Hydro's position on those three categories of information is quite straightforward.  The disclosure of cost information, what it costs to provide a service, is fundamental to the ability to compete in a competitive market.  I am not an economist, not much of a lawyer, but I would have thought that is basic, that no one in the competitive market is required to disclose what it costs to provide a service, because once you do that you are vulnerable.

So it is our position that if you require the disclosure of the cost information and of the terms of one contract and the revenue under that contract, Toronto Hydro would enter the competitive market for this service, which is what it is seeking to do and what the legislature allows it to do if it makes its case under section 29, it enters that market under a fundamental disability that no one else in the competitive market would have to do.

Start with the Board's practice direction on confidential filing, with which the Board will be familiar.  I have included it in our compendium of materials.  And it appears at tab 7.  I invite the Board to turn it up briefly.

The opening statement in the first paragraph defines the nature of what this document is and what the Board must do with it.  The opening statement in the second paragraph reads:

"The Board's general policy is that all records should be open for inspection by any person unless disclosure of the record is prohibited by law."

It is a general policy.  It is not in the legislation.  It is not in the regulations.  And to use a phrase we were told on the first day of law school never to use, which I of course ignored, as I have ignored much of what I was taught in law school, I say it is trite law to say that the Board cannot fetter its discretion in applying the policy and the Board must consider each case, not just on its facts, but on its statutory context.

Now, in the compendium of authorities there is a decision of the Supreme Court of Canada in the Merck Frosst case.  It is at tab 5 of our book of authorities.  I invite the Board to turn to page 94 of that decision, and in -- sorry, page 72, paragraph 94.  I apologize.  It is page 72. 

And in that case the Supreme Court of Canada, Justice Cromwell, was considering whether to require the disclosure of information under the Access to Information Act, a federal statute.  And Justice Cromwell makes this observation at the bottom of the first full paragraph on page 72:  
"Therefore, I conclude that a third party must establish that the statutory exemption applies on the balance of probabilities.  However, what evidence will be required to reach that standard will be affected by the nature of the proposition the third party seeks to establish and the particular context of the case."

And I underscore the words "the context of the case," because the context in this case, in my respectful submission, is determined in the first instance by what section 94 requires and what the legislature's intention is underneath it.

Now, the next case that I would invite you to turn to is at tab 1 of our book of authorities.  It is the Hopedale Development Ltd. case.  It started many years ago by my original principal, Jack Weir.  It is an old case, a 1964 decision, but it is good law and it remains good law to this day.

And the issue in the Hopedale Developments case was whether or not a regulatory tribunal could formulate general principles to be guided, and if it did, whether it was bound to follow those principles.  I invite you to turn to paragraph 11 of the decision, in which the Court of Appeal said the following:  
"The right of an administrative tribunal to formulate general principles by which it is to be guided is undoubted and has been considered upon many occasions in the Courts, particularly in cases dealing with the issuing of licences.  Numerous examples of this are referred to in Robson, Justice and Administrative Law [..] and in S.A. de Smith, Judicial Review of Administrative Action [..] the learned author, quoting authorities therefor, states:

"'It is obviously desirable that a tribunal should openly state any general principles by which it intends to be guided in the exercise of its discretion.  The courts have encouraged licensing justices to follow this practice.'"

The Court then goes on to say:
"The tribunal, however, where it has announced considerations by which it is to be guided, and where it has original jurisdiction, must not fetter its hands and fail, because a guide has been declared, to give the fullest hearing and consideration to the whole of the problem before it.  This principle has been well stated by Bankes, L.J., in The King v. Port of London Authority."

And then he quotes that decision as follows:

"'There are on the one hand cases where a tribunal in the honest exercise of its discretion has adopted a policy, and, without refusing to hear an applicant, intimates to him what its policy is, and that after hearing him it will in accordance with its policy decide against him, unless there is something exceptional in his case.  I think counsel for the applicants would admit that, if the policy has been adopted for reasons which the tribunal may legitimately entertain, no objection could be taken to such a course.  On the other hand there are cases where a tribunal has passed a rule, or come to a determination, not to hear any application of a particular character by whomsoever made.  There is a wide distinction to be drawn between these two classes...'"

The point in Hopedale -- and I have included in the Book of Authorities a decision of the Court of Appeal some years later in the Ainsley case, and I have included it simply for the proposition that Justice Doherty in that case, speaking for the Court, adopts Hopedale.  Hopedale has been referred to and adopted by a number of Supreme Court of Canada cases subsequently; too many to list in this proceeding.

The point is that the principle in Hopedale that a tribunal cannot fetter its jurisdiction is an important one. 

Now, the statutory context is section 29, and that must inform the application of the Practice Direction on Confidential Filings. 

The Board has to make a determination under section 29, based on the finding of whether there is competition sufficient to protect the public interest. 

If it does so, it must refrain from regulating in whole or in part a service that was not regulated -- that was regulated and is no longer regulated. 

And that transition -- and it is a transition, not a bright line between one state and the other; it is a transition from a regulated state to a non-regulated state -- is, in my respectful submission, critical to an understanding of the way the policy on confidential filings should be applied.

But once the transition is completed, the legislature has said it competes in the competitive market.  In our respectful submission, the legislature's intent was to allow utilities to demonstrate that competition will protect the public interest. 

Now, several things, in my respectful submission, follow from that. 

First, the public interest is in competition.  That's different from the public interest in a regulated service, fundamentally different.

The second thing that follows, that in making its determination the Board should not do anything that prejudices the ability to compete in the competitive market, because doing so would run contrary to the legislative intent, and it runs contrary to the Board's function under section 29.

To put the matter another way, to fulfil the Hopedale requirements -- that is, to consider the context in which the policy is to be applied -- requires a consideration of how to apply its policy on confidentiality in a section 29 application.

In my respectful submission, to fulfil the Hopedale requirements, the Board is required to do at least the following. 

Consider whether the public interest that the policy addresses is the same under section 29 as it is under other sections of the OEB Act.

And secondly, consider whether questions of transparency and the integrity of its decision-making are the same under a section 29 application as they would be under other sections.

For reasons I will get to in a moment, I submit that they're different. 

And whether or not, particularly, considerations of transparency and maintaining the integrity of its decision-making requires, automatically, disclosure, it is my submission that in a section 29 application, exactly the opposite obtains.  To maintain the integrity of the decision-making process, recognizing the public interest and the legislature's intent requires keeping certain information confidential. 

If the Board fails to do these things, in my respectful submission it violates the principle in Hopedale.  It applies its policy on confidentiality without regard to the factual and legal context of a section 29 application, which is what we say, with great respect, the Board has done in this decision. 

I want to interject at this point to describe what, in my view, is the difference between -- the Board's approach under section 29 differs from its approach under other sections of the Act. 

I have said, and I will repeat with no doubt tiresome frequency in these submissions, that the legislature's intent in enacting section 29 is that competition is a benefit to the public.  If a section 29 application is granted, the utility will operate, at least to the extent of one service, as a commercial entity in a competitive market.

The assumption, again reflected in the legislature's intention, in proceedings under section 29 is that the service -- sorry, under other sections of the act, the assumption under other sections of the act is that the service will remain regulated.  Regulation necessarily requires a substantial measure of transparency and public disclosure, because in the vast majority of cases under other sections, the costs are to be recovered from ratepayers.

The whole transparency and integrity of the decision-making process, the default position in those cases would be:  What are the costs?  Are they legitimate?  Are they reasonably incurred?  How are they going to be recovered?  How are they going to be allocated? 

So the default position, understandably, would be disclosure.

Under section 29, the costs of THESL's operations in the provision of the service will not be recovered from ratepayers, so the same compelling public policy reason for disclosure doesn't obtain under section 29.

Exactly the opposite consideration obtains, that the default position should be that the cost information should be kept confidential precisely because, if it's not, it will impair the ability to compete in the market. 

What are the implications of what I say are the differences between the various sections of the act and what the implications of these for the application of the Practice Direction on Confidential Filings?

The first is that the public interest is different under our section 29 application, and that issue has to be considered.  And I say, with great respect, the Board in its decision on confidentiality never addressed that issue.  It assumed that the nature of the public interest was one thing and required disclosure.

But section 29 requires a different conception of what the public interest is.  Simply reflexively referring to the public interest as though it was always the same is, with great respect, wrong.  Failing to consider the different contexts of the public interest under section 29 is wrong.

The second implication is that the notion of the integrity of the Board's decision-making process must be considered differently.  I don't gainsay at all the importance of the principle of maintaining the integrity of the Board's decision-making process.  I simply say that it is a different -- the application of that important principle is different under section 29 applications, whereas under another section of the act public disclosure and transparency reflect the integrity of the decision-making process.

In a section 29 application, because it is important to protect the ability to compete, which the legislature has said competition may protect the public interest, that the ability to protect the ability to compete, if it requires keeping certain information confidential, that is a function, has direct implications for the application of the principle of maintaining the integrity of the decision-making process.

The third implication of this difference between other sections of the act and section 29 is that the question of the onus of proof may well be different.  Under the practice direction the onus of proof falls on the party claiming confidentiality.

But should the same onus of proof obtain under a section 29 application?  I have said that it would seem to me to be common sense that in a competitive market you don't disclose your cost information.

If that's the case, and if I am correct in my argument that the default position under section 29 should be the protection of the ability to compete, then the onus of proof shifts.

Toronto Hydro makes a case that its information should be kept confidential, and then the onus shifts to those who say that this particular information -- remember, not generalized information, cost information, revenue information, the terms of a contract, that it is essential that they be disclosed in the public interest.

The Board at a minimum, in my respectful submission, has to consider whether the onus of proof shifts, and the Board did not do that in its decision.

Now, I would invite you to turn to tab 5 of the authorities again.  This is the Merck case.  And at paragraph 220 of that decision, which appears on page 118, this is an observation again of Justice Cromwell.

And I refer you to this observation of Justice Cromwell because this is the Supreme Court of Canada engaged in a consideration in many respects analogous to what we are inviting you to consider, which is, how do you balance the importance of confidential information against the interests of the public in having this information?

And Justice Cromwell says, and I quote:

"I conclude that as a matter of principle the disclosure of information that is not already in the public domain and that could give competitors a head start in product development, or which they could use to their competitive advantage, may be shown to give rise to a reasonable expectation of probable harm or prejudice to the third party's competitive position."  

In my respectful submission, that is precisely the default understanding in this case.  And then the question which Justice Cromwell poses, the question here is whether Merck's evidence did so.

I am going to suggest to the Board -- sorry, I am suggesting to the Board, in my submissions, that in considering what the onus of proof ought to be, that a rough analogy is the principle which has been adopted by the courts all the way to the Supreme Court of Canada in environmental cases of the precautionary principle.  And in this context the precautionary principle would operate in this way:  If there is a risk of harm to the ability of not just Toronto Hydro or any utility, but any utility under section 29, if there is a risk of harm from the disclosure of confidential information, the balance should be in favour of confidentiality.  That is the precautionary principle.  It is difficult to prove, even on a balance of probabilities, that the -- that this information will actually harm Toronto Hydro, because it is not yet in the competitive market.  But to use Justice Cromwell's analysis in the Merck case, as a common-sense principle it would seem to be the case, and so as a matter of a precautionary principle do you release the information, the costs?

I will return to this point in a moment later.  But there is an important difference in this case between disclosing the costs and disclosing the mechanisms by which the interests of ratepayers will be protected.  It is the costs which are in issue.  So while the onus may remain on THESL, what is required to satisfy the onus may change.

Now, with great respect, in its decision on confidentiality, those things which I have just said, and I can summarize, is the public interest different?  Is the notion of the Board's integrity of the Board's decision-making process different?  Is the onus of proof different?  In the decision on confidentiality, the Board did none of those things.  I will consider in detail the decision.  But I simply pause here to say that in ruling -- in ruling on virtually all of the interrogatory responses the Board relied on the argument that since the information was derived when the service was regulated, it had to be disclosed.  And it did so without once considering whether that fact had to be balanced against the impact of disclosure for purposes of section 29.  In other words, it took a blanket approach to it, that if it had to be disclosed as a regulated service, therefore, other considerations of balancing were simply not relevant.

I would invite you then to turn to the Board's actual decision, which appears in the motion record at tab 6.  The motion record is, as it is required to be, paginated in the upper right-hand corner.  So as not to confuse things unduly, when I refer to portions of the decision I will refer to the pagination in the decision itself, rather than the pagination in the motion record.

On page 2 of the decision, beginning in the last full paragraph, is one of the critical starting points and, indeed, critical landing points, arguably, of the Board's decision.  I quote:

"THESL argues that the Board should approach the issue of confidentiality differently in this case because the application is being made under section 29.  The Board does not agree.  The Practice Direction on Confidential Filings is applicable to all of the Board's proceedings, including rate cases, leaves to construct, mergers and acquisitions, licence exemptions, and applications under section 29."  I say, with great respect, that that is just wrong.  And it is wrong because the Practice Direction on Confidential Filings has to apply differently under a section 29 application.

Now, the Board then goes on on page 3 of the decision to say in the second full paragraph:

"The Board does agree with THESL that commercial sensitivity is a relevant consideration, and the practice direction identifies 'prejudice to any person's competitive position' as a relevant factor.  The Board accepts that if the application is granted, and if the Board no longer regulates the rate for wireless attachments, then THESL will have a commercial interest in keeping cost and revenue information from being disclosed.  However, this potential adverse impact on THESL's competitive position is not determinative."  Well, with great respect, it is more than just whether THESL has a commercial interest.  Its ability to compete in the market is an issue and, therefore, the viability of the relief granted under section 29."

So to make those statements, as my friends would argue, that that's enough, that's enough to say the Board has put its mind to the differences under section 29, that is not enough.  That a lot more is required.


It is more than a commercial interest; it is a commercial necessity.  The private sector firm was never required to due disclose its cost information.


The correct test, in my respectful submission, is this:  Will the disclosure of the information have an adverse impact on THESL's competitive position?  As a corollary to that, will it have an impact on a viable competitive market?  And thirdly, will it undermine the legislature's intention in enacting section 29?


Now, immediately following that in that paragraph, the Board juxtaposes its propositions about THESL's commercial interest.  To the importance of it says:

"... potential adverse impact on THESL's competitive position is not determinative; it must be balanced with the Board's interest in conducting open, transparent processes, including an open oral hearing and a fully public decision."


Again, my apologies for being tiresomely, nauseatingly repetitive about this, but the issue is not -- there isn't one formula for determining whether transparency is required and what is engaged in the integrity of the Board's decision-making process.


If the Board's processes undermine the legislature's intentions and render a successful application under section 29 moot, what does that say about the integrity of the Board's decision-making processes?


In my submission, it is equally plausible to conclude that the public interest would be satisfied if its interests had been protected, if the Board had ensured effective competition.  Certainly Toronto Hydro ratepayers would.


Claims about ensuring the integrity of the Board's decision-making process are context-specific and do not always -- do not always and automatically -- require disclosure.


Now, on page 3 of the decision, the Board -- excuse me, in the final paragraph, refers to the difficulty in keeping certain information confidential, having in camera proceedings, having decisions which are partly redacted and so on and so forth.


I don't gainsay that difficulty, but it is not as though the Board is the only regulatory tribunal or only court that has to deal with that.


And in our material -- you don't need to turn it up, but it is at tab 7 of the motion record -- is an affidavit from one of my colleagues, Scott McGrath, who was an associate on a case in acting for the Commissioner of Competition, in a case that went all the way to the Supreme Court of Canada.  The decision is pending before the Supreme Court of Canada.


There are two points that arise out of Mr. McGrath's affidavit and the attached material.


The CCS case was conducted all the way to the Supreme Court of Canada with confidential information protected.


There are three categories of information at issue:  THESL's costs for pole attachments, the revenue it generates from one contract, the terms of its contract with one attacher.


I say, with respect, it is difficult to understand why disclosure of those three items is essential to the integrity of the decision in this case.  There are equally satisfactory ways that the information could be protected without undermining the integrity of the Board's decision-making process.


Now, I am going to get to this point in a moment, and it is a point which is repeated on a number of occasions in the Board's decision.  And that is that this information -- I am going to assume it is the numbers and the contract terms -- will be referred to in parties' arguments and may be referred to in the Board's decision, and therefore it is essential that they be disclosed.


What is difficult in understanding that decision is that the Board doesn't say what is the issue that requires this disclosure at that level of granularity.


It is our respectful submission that the numbers don't matter, but we're in the difficult position of now having to speculate about what it is, what issues this will be relevant to.


So at the risk of speculating idly -- and the risk arises because the parties are not required ever to tell us, to this point, what their concerns are.  Only one intervenor has filed evidence.  I say with respect that I no idea where that expert report goes.  At various times it seems to go one direction or another direction, sometimes contradictory.  So I don't know what position the Vulnerable Energy Consumers Coalition or any of the other intervenors are going to take in this case.


However, at the risk of speculating, I am going to suggest that the issue is whether it can be assured at the end of the day there will be no cross-subsidy from Toronto Hydro's ratepayers to the competitive service.  Number one.


And number two, whether or not, if there is to be revenue sharing, the right amount of revenue will be determined and the right amount will be allocated.  At a common sense level, that would seem to be the concerns of the ratepayer interests in this case.


If that is the issue, if that's the issue, the individual numbers don't matter; it's the mechanism that matters.  Are there appropriate mechanisms in place to determine, on an ongoing basis, what the costs are, what are the categories of costs?


The Board does this all the time.  Have we got the right categories of costs?  And with the right categories of costs, do we have the right mechanism to keep on recording them?  And if we record them correctly, to allocate them correctly as between ratepayers and shareholder, or all to the ratepayer.  Whatever the Board decides.


The numbers don't matter.  The numbers today don't matter.  And certainly the terms of one contract don't matter.  What matters is the mechanism.  And in order to assure that there is the right mechanism, public disclosure of those numbers, in my respectful submission, doesn't matter.


Remember -- it is important to remember that this is not a case about disclosing the information to Board Staff or the Board or the intervenors.  They have it all.  There can be a fully informed, detailed, richly infused argument before the Board on all the relevant information.  The issue was whether or not those numbers and that contract have to be disclosed to the public.


But if I have correctly got the numbers, got the issue -- it is only a guess, because they haven't told us, but if I've got it right about the protection of ratepayer interests, then it is the mechanisms and not the numbers that are critical.


Let me return, then, to the Board's decision.


In virtually all of the cases -- not all of the cases, but in virtually all of the cases -- the Board relies on the fact that wireless attachments are currently regulated as the basis for -- basic rationale for disclosure of the information.  And if you turn to the Board's decision, which again is at tab 6, beginning on page 4 of the decision, dealing with CCC No. 3.  The first full paragraph:

"Wireless attachments are currently a regulated service, and the current rates and charges by THESL are appropriately part of the public record."


As a matter of fact, THESL's current rates -- sorry, THESL's current costs are not a matter of public record.  The evidence in this case is that the costs are not the same as the regulated rate.


If I then go to page 5 in the discussion of CCC No. 5 --


MS. SPOEL:  Sorry, Mr. Warren, can I just -- I don't quite understand what you just said.


You said that the -- currently the costs are not a matter of public record, even though it is a regulated service -- it's currently a regulated service.


MR. WARREN:  Right.


MS. SPOEL:  Okay.  So -- but at no stage in any of your cost-of-service applications, now or in the past, have you had to disclose what the actual costs are?


MR. WARREN:  Not to the best of my knowledge, Ms. Spoel.


The difference is this, that the regulated rate is 22.35, 22.65 -- I never get the number right, but it is 22.35, I think.  And the evidence before the Board in this case is that the actual costs are materially higher than that.


MS. SPOEL:  Right.  No, we understand that.


MR. WARREN:  And they have never been disclosed to the best of -- that difference in the actual number of cost, to the best of my knowledge -- I can turn to Mr. Barrass on this question -- I don't think it has ever been disclosed.


MS. SPOEL:  But your revenues are the regulated revenue?


MR. WARREN:  The revenues are regulated revenue.


MS. SPOEL:  So that is a matter of public record.


MR. BARRASS:  Again, I think the revenues haven't been presented -- broken out in the way that they would be in the response, so they would be amalgamated with other revenues.


MS. HARE:  Okay.  So since we interrupted you, but you wouldn't argue that they shouldn't be disclosed, would you?  I am talking now about it being part of the regulated distribution utility.  They may not have been broken out, but they could have been.  Had somebody asked, you would have given that information, I would think, wouldn't you?


MR. WARREN:  If somebody had asked for the information in another rate application, I suppose in theory they would have been obliged to disclose it.  But the fact is it hasn't been disclosed, and that's the key issue.  It has not been disclosed.  That information is not now a matter of public record.


So if the argument, which as I understand it the Board in this decision says is, well, it ought to have been disclosed, or had to have been disclosed, in my respectful submission, that doesn't matter.


MS. SPOEL:  Well, I know you're doing -- at the moment -- maybe these questions come up better in the context of the revenues, when you get to the revenues side of your argument, but I was just trying to -- I just actually didn't quite understand what you had said about the costs.


So what you're saying about the costs is that they have never been -- although Toronto Hydro could have, for example, asked to change the regulated rate because it wasn't covering the costs and therefore was being cross-subsidized by other ratepayers, that Toronto Hydro hasn't done that and those costs are not, in fact, at present a matter of public record isolated in and of themselves?.


MR. WARREN:  Yes, that's correct.


MS. SPOEL:  Okay.  Fine.


MR. WARREN:  The Board, Ms. Spoel -- my client may assassinate me for saying this -- the Board may draw adverse conclusions at some point, saying, why didn't you.


MS. SPOEL:  That's not what we're here to discuss, I think, today.


MR. WARREN:  We're not here to discuss that.  The question is that that has not been disclosed, and to the extent, as my friend Mr. Barrass has said, to the extent that the revenue figures have been part of an amalgamated, the revenue figures have never been disaggregated to show what the revenues are from the service, in addition to which, the math has never been done to show what the revenues are from a particular contract.


So my point simply, in this context -- and I won't tax the Board by taking you through all of the references to the regulated -- the fact that it is regulated.  The fact is that the information hasn't been made public.  But it is a larger point that I want to address, is that the Board's reasoning, apparently, is that since the information was derived while the service was regulated it must be disclosed.


But that argument that it must be disclosed -- maybe it is an argument -- I mean, in the interests of candour, maybe it's an argument, you know, you ought to have done this.  But they didn't.


MS. CONBOY:  So it is just by virtue of the type of proceeding we're in, in terms of what information you can ask of a regulated company?  So if you are in one type of -- if you're in a 78 proceeding you can ask for certain costs.  If you're in a different type of proceeding, asking for those type of costs are out of bounds?


MR. WARREN:  Well, it's not out of bounds, Ms. Conboy.  There is an important difference.  You can ask for them.  The question is whether or not they have to be disclosed to the public.


MS. CONBOY:  I see.  Okay.


MR. WARREN:  No one is saying that you can't ask for the information.  No one is saying --


MS. CONBOY:  No, fair enough.  The --


MR. WARREN:  -- that the Board may want to consider it in its decision.  The question is whether it is to be disclosed publicly.


MS. CONBOY:  Fair enough.


MR. WARREN:  So, I mean, we're on the cutting edge of an awkward and difficult moment here.  Regulated service, there is an argument it ought to be disclosed, but it wasn't.


So the question is, now, faced with the reality of a section 29 application and the implications of disclosure for carrying out the legislature's intention, should the Board say, I don't care about the impact on competitive marketplace.  I don't care about the legislation's intention.  You had to disclose it under a regulated service, and therefore disclose it.

And all I am saying is that in making that decision, in relying on what you had to -- arguably should have disclosed under a regulated service, that has to be balanced in this context against its impact on the competitive market.


The Board can't take -- these are my words, not my client's words.  My client can hit me, and so can you.  The Board can't take a punitive approach at this stage by saying, Sorry, you had to disclose it.  It doesn't matter what the context is now.  You have to disclose it.

Whether Toronto Hydro should -- and this is another consideration.  Whether Toronto Hydro should have entered into -- since we're in a confidential proceeding, I can say whether or not it should have entered into the [redacted] contract --


MR. MILLAR:  Mr. Warren, we're live.


MS. HARE:  We're live.


MR. WARREN:  Oops.


MS. HARE:  Do we need to go in camera?


MR. WARREN:  Whether or not it should have entered into a particular contract --


MS. HARE:  Okay.


MR. WARREN:  -- whether or not that was an appropriate or legal thing for it to do as a regulated utility is an issue which the Board can canvass.


But in the context of a section 29 application, in the context of a section 29 application there has to be a balancing consideration, which is whether or not, regardless of the rightness or wrongness in what it did in entering into that contract -- should the terms of that contract now be disclosed?


And I say, in the context of a section 29 application, first of all, the Board has to balance those considerations.  It can't just reflexively say you have to disclose it.  It has to balance those.


And in balancing it, the right approach, in my respectful submission, is to maintain confidentiality.  Remember, it is disclosing it to the public, not to the Board or to the members, people that participated.


So the Board has to balance those considerations, and the appropriate balance, in my respectful submission, is to say that disclosing a contract -- the terms and conditions of a contract are damaging to the contractual relationship between Toronto Hydro and this contracting party, and the public doesn't need to know those terms and conditions.


So to sum up on this aspect of my argument, the Board's reliance on the fact that information ought to have been disclosed because it was a regulated service is not in and of itself determinative.  It has to be balanced against the impact of the disclosure to the public, and the Board didn't do that in this case.  And I come back to the Hopedale case, reflexively applying a certain policy without consideration of its context.


Let me turn to the second line of analysis in the Board's decision to which I have alluded already, which is that parties may rely on certain information in their arguments.  I have no idea whether they will or not, and I say, with great respect, the Board doesn't know whether they will rely on it, because the other side hasn't told us what their cases are.


And even if they're going to rely on a certain analysis, do they need the numbers?  Does the public need the numbers?  Remember the context of this case.  It is a very, very odd case, for lots of reasons.  But the context of the case is that Toronto Hydro's applying to the Board to say that wireless attachments should no longer be subject to regulation, that the terms, conditions, and rates should be a matter negotiated between Toronto Hydro and the private sector.

No telecom attacher or telecom company intervened.  None.  No one claiming to represent the interests of telecom users, telephone users, tablet users, intervened.

We had interventions from four groups representing the interests of Toronto Hydro's ratepayers.  Only one of those groups elected to lead evidence, and expert evidence.  At this stage, I don't know, my client doesn't know, and I say with great respect the Board doesn't know what positions they're going to take.  They aren't required to disclose that at any point.

So the Board's saying this information is likely to be used, will be used, and therefore it is important to have it, how can the Board reach that determination?  And again, using the precautionary principle I have suggested, make them demonstrate why that granular information needs to be disclosed to the public.  Not to them; they can make all the arguments they want.

So in my respectful submission, the Board, relying on that argument, again has to be balanced against -- because the Board uses that argument in favour of the notion that this public disclosure is essential to the ability to write a decision and the integrity of the Board's decision-making process, but if disclosure of the information has the impact that we say it has, then the opposite considerations militate against it.

I then turn to the unnamed agreement.  And the Board has ordered the disclosure of that agreement.

Now, one of the protections, the only protection which the Board offers, is that the name of the contracting party will be redacted.  As you can see, it doesn't help very much.  It is a relatively small market.  There aren't a lot of big telecom attachers.  My guess is that it wouldn't even take an egg timer for people to figure out who the contracting party is.  So redacting the name doesn't provide, in a practical sense, any protection.

The Board's argument, again, was that because it was a regulated service it must be disclosed.  And I won't repeat my argument, that that fact should not be determinative.

The Board says parties may rely on it.  I don't know how the Board concludes that parties may rely on the terms of that contract.

Is there an argument that some party is going to make that the contract provides exclusivity to the contracting party?  The overwhelming evidence in this case is that it doesn't do that.  But if that is the case, I again raise the question:  Why does that issue, why do the terms of the contract have to be disclosed to the public?

I am running dry, Madam Chair.  May I just interrupt the submissions so I can get a glass of water?

MS. HARE:  Sure.  Absolutely.

MR. WARREN:  Thank you.

MS. CONBOY:  Mr. Warren, your getting up to get a glass of water gave me an opportunity to ask my fellow Panel Members whether they recall.

Was the issue of the probative value of the numbers and the terms of the contract raised in the initial submissions on the confidentiality that the original panel made?

MR. WARREN:  To the best of my knowledge not, Ms. Conboy, but all of that material is before you in the motion record.  And I can check that at the break.

MS. CONBOY:  Thank you.  I don't recall reading it in the decision.  So I can go back.  Thank you.

MR. WARREN:  At my age, the frailties of memory are a default position to rely on.

I don't recall seeing anywhere an argument why these particular numbers have to be in the public record from any of the parties.

Dealing with the unnamed agreement, and the question of why the terms and conditions of that contract have to be in the public record, it has certainly nowhere been argued by my friends opposite -- so they have the contract.  They can argue whatever they want.  And if the Board, for example, having read the contract, concludes -- as I don't think the facts remotely support -- that there is something untoward about this contractual arrangements, then the Board can say:  Well, we need a measure of protection.  For example, we need a non-exclusivity provision as a condition.

But you don't need to disclose the terms of the contract to the public in order to carry out the Board's function.

The more troubling aspect of this decision to disclose the contract is that this is a reversal of a position -- decision the Board took on this very contract in an earlier proceeding.

Now, in my factum at page 9, I have reproduced the Board's decision on this.  The context was in the CANDAS proceeding.

Remember, the CANDAS proceeding, for all of the sturm und drang associated with it, all of the yelling and screaming all around on that, was ultimately disposed of on a fairly narrow issue, but included in the CANDAS proceedings was a motion by Toronto Hydro for relief under section 29.

Late in that proceeding, Toronto Hydro filed the agreement with the unnamed party, and it asked that it be kept confidential.  And the Board's decision on that is set out in paragraph 37 of my factum, and its decision, dated September 13th, 2012, is the following: 
"The Board has now determined that the evidence will be kept confidential and that it will only be disclosed to the external counsel and external consultants that have executed the Board's Declaration and Undertaking".

That's it.

Now, what the Board argues in its decision -- I think it is important to note what the decision doesn't say.  It doesn't say that this ruling is made only in the context of this proceeding, that a different consideration will apply, obtain, if Toronto Hydro were to proceed with its motion under section 29.  It provides no gloss on it at all.

It just says it will be kept confidential.

A reasonable interpretation of that decision, a person acting reasonably, the classic person on the Clapham omnibus, would say the decision is made based on the contents of the agreement itself.

This is an agreement which should not be disclosed publicly.  Period.

Now, what the Board argues -- and what follows from that is this.  Toronto Hydro and its contracting party should be entitled to rely on that decision.  To use language from another context, there is a legitimate expectation that is created that the same treatment will apply because of the terms of the contract.

I would ask you to turn up at tab 4 of my Book of Authorities a decision of the Federal Court of Appeal in the Air Atonabee –- Atonabee.  I'm sorry, I always get that wrong.

And at page 40 of that -- paragraph 40 of that decision, the court is considering the criteria that would apply in determining whether communication should be kept confidential, and the criteria it lists are the following. 
"(1) They originate in a confidence that they will not be disclosed..."

Well, the contract contains a confidentiality provision. 
"(2) The element of confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties..."

They wouldn't have put the confidentiality provision in there if that didn't obtain. 
"The relation be one which in the opinion of the community ought to be sedulously fostered."

Community values in a competitive economy, the Canadian competitive economy, are the contract terms remain private.


And fourthly:

"The injury which would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the correct disposal of the litigation.


Why do the terms and conditions of this contract need to be disclosed to anybody other than the parties?  Those are the considerations which the courts typically apply, characteristically apply, to whether or not confidential information should be disclosed, and they obtain in this case.


Toronto Hydro has always treated this contract as confidential.  And the Board appeared in that decision, CANDAS decision, to agree with them.


But there are larger public-policy considerations.  And those are discussed in the decision of the Supreme Court of Canada in the Penner case, which is at tab 3 of my book of authorities.


Now, the Penner case dealt with, among other things, the question of whether the doctrine of issue estoppel, which, reduced to its -- crudely reduced to its essence, which is that if an issue has been decided in one proceeding it can't be relitigated in another proceeding or another context.


The doctrine of issue estoppel -- first of all, the first principle is that the doctrine of issue estoppel applies to regulatory proceedings.


My friend Mr. Millar in his argument says stare decisis doesn't apply to regulatory proceedings.  The doctrine of issue estoppel clearly does.


I turn to the first paragraph of the dissenting judgment of Justices LeBel and Abella, and these principles, although it's a dissenting judgment, the principles don't differ between the majority judgment and the dissenting judgment.  They're simply articulated more clearly in the dissenting judgment.  It is the application of the principles to the facts or the majority and the dissenting, and the dissent disagree.


But in this paragraph 73, Justices LeBel and Abella say as follows:
 "Litigation must come to an end, in the interests of the litigants themselves, the justice system, and our society.  The finality of litigation is a fundamental principle, assuring the fairness and efficacy of the justice system in Canada.  The doctrine of issue estoppel advances this principle.  It seeks to protect the reasonable expectation of litigants, that they are able to rely on the outcome of a decision made by an authoritative adjudicator..."


And I underscore the following words:

"...regardless of whether a decision was made in the context of a court or an administrative proceeding.  The purposes of proceedings may vary like the governing procedures, but the principle of finality of litigation should be maintained."


The test for issue estoppel, articulated in the dissenting judgment -- again, the majority doesn't disagree with this test -- appears at paragraph 92 on page 49 of the decision.


The three pre-conditions for the operation of issue estoppel were set out by Dickson in Angle v. The Minister of National Revenue, where the same question has been decided -- sorry, whether the same question has been decided, confidentiality of this agreement, to whether the judicial decision which is said to create the estoppel is final -- there is no indication any other context, any other suggestion than that was the final decision, and whether the parties to the decision or their privies were the same in both proceedings, and the parties were the same:  The Toronto Hydro, Ontario Energy Board Staff, and others of the parties.


The public-policy rationale I have just referred to.  And in my respectful submission, reversing the decision, saying this is a different context and different considerations apply, undermines the integrity of the Board's decision-making if it reverses the decision.


The requirement that it be disclosed, this contract be disclosed, will undermine the use of section 29.  I think it is reasonable to expect that any utility contemplating a section 29 application will explore in the marketplace whether or not there are parties that will pay for its services in the private sector.  It will have discussions, it will have -- it may even have contract negotiations.  It may enter into contracts.


And it would appear -- certainly if this decision is upheld -- that if parties ask for records of those discussions, terms of the contract, the contracts themselves, according to the decision which we're challenging, they will be disclosed to the public.


What utility would ever engage in that process of exploring the marketplace if that's the outcome?  What contracting party would ever do that with a utility if its terms are likely to be disclosed, if there is a reasonable risk?


That is the effect of the decision on this point.  It will have a chilling effect on the applicability of section 29.  And what's the public benefit that comes from that?  None.  The legislature has said competition is in the public interest.  Why make a decision on issuing these details if the potential effect on the use of section 29 is material?


The precautionary principle.  If there is no obvious overriding, clear, compelling reason why this has to be disclosed to the public, the precautionary principle would dictate:  Keep the information confidential.


Lawyers are paid to overstate their cases.  Lawyers hate understatement.  It goes against their DNA.  Given that, I submit that it is essential that the Board get this decision right, that it interpret section 29 and how that differs from other sections of the act.  That is an essential requirement.  That it correctly determine how the practice directions on confidential filings will apply in the context of a section 29 application.


What's the public interest in disclosure versus confidentiality?  What the onus of proof should be, what is required in order to ensure the integrity of the Board's decision-making process, and what will be the impact of a decision on carrying out the legislature's intention under section 29?  Those are issues which are important for the Board to decide in this context.


I am going to turn briefly to the arguments which are raised by my friends.  And as I understand it, my friend Mr. Millar has essentially four arguments.  He argues first that the Board's decision, because it references section 29 and because it references competitive harm, is adequate on its face as a treatment of what I say are the overriding concerns about getting section 29 correction -- position correctly.


If you look at the decision as a whole, as I have invited you to do, this reference to section 29 is tantamount to a cursory reference.  It doesn't contain the kind of detailed analysis which I say is required.  It doesn't get into any of the analysis I say is required.


And the repeated reliance on the obligation to disclose information, because the information arose while the service was regulated, is never balanced against the harm to the competitive market and to Toronto Hydro.


My friend argues, secondly, that the Board's analysis of the cost information is that the same for wireline and wireless attachments as shows in the public domain.  This argument is used repeatedly, and it is simply a species of the argument that because it arose under regulated service it has to be disclosed regardless of the circumstances.  Same argument as made by my friend, Mr. Rubenstein.


I say, with respect, that my friend Mr. Millar is wrong in his assertion that the doctrine of issue estoppel doesn't apply to an administrative tribunal.


Finally, Mr. Millar engages in an argument, much like Mr. Rubenstein does about, you know, whether this information actually tells us anything about the competitive marketplace and the -- he argues about, well, you know, this number as opposed to that number.


The point is the numbers shouldn't be in the public domain.  Why do they need to be in the public domain?  He speculates -- Mr. Rubenstein speculates that does damage, that kind of idle speculation, if it is disclosed to the public.


Let me turn briefly to Mr. Rubenstein's arguments.  It is not clear to me why Mr. Rubenstein, who represents a particular constituency, feels that it's incumbent on him to argue about public disclosure, but we will leave that for another day and another context. 


The key to Mr. Rubenstein's argument -- if you turn up his submission, Mr. Rubenstein argues the same arguments, that because it is -- because it's regulated information it has to be disclosed. 


If you turn up page 4 of his argument, he says, in the paragraph at the top:

"The proper determination of forecasted cost and methodology will need to be determined."


I submit, with respect, that all the Board needs to do for purposes of public disclosure is determine the right methodology.


I would invite you to disregard his speculation in the next paragraph about what the competitive rate is or what the competitive rate ought to be.


The point is that information shouldn't be in the public domain. 


What is the relief that the -- my client seeks?


That the decision be reviewed.

That the interrogatory responses be kept confidential.  

And a third species of relief is this:  We ask that whatever the Board's decision is in this case, that it be withheld until the settlement conference is completed.


Our rationale for making that submission is this:  If a settlement is reached, the relevance of the confidential information and its disclosure to the public may no longer be required.  If a settlement is reached and the motion is denied, then requiring disclosure before the hearing addresses -- sorry, if this motion is denied, then requiring disclosure before the hearing addresses the two considerations in the Board's decision, namely that the hearing process be transparent and that the decision itself be transparent.


Neither of those considerations requires disclosure before the end of the settlement process, and certainly withholding the decision until after the settlement process doesn't prejudice any party.  They already have the information. 


MS. HARE:  But, Mr. Warren, a decision will still have to be made.


MR. WARREN:  It will have to be made...


MS. HARE:  So I don't understand why it makes a difference whether it is now or after the settlement conference.

MR. WARREN:  I'm sorry, I misspoke.  I am not certain that a decision has to be made, depending on the outcome of the settlement process.  It may be that the settlement process, the parties resolve the issues and public disclosure is no longer required.  I simply don't --


MS. HARE:  I don't understand that at all. 


MR. WARREN:  Well, I don't know what is going to come of the settlement process.


MS. HARE:  But even if there is a complete settlement, let's say, why would this -- this is still part of the public record, or not.  So that decision still has to be made, doesn't it? 


MR. WARREN:  Well, it may very well have to be made, but -- Madam Chair, I am not going to argue with you on that point, but --


MS. HARE:  I am just trying to understand your position, why, if there's a settlement, then it would never have to be decided. 


MR. WARREN:  Because the Board has -- and given the frailties of my memory, I can't recall specific instances, but the Board has on a number of occasions said:  We don't need to make a decision on this issue because it's no longer relevant.


And it may be the case that the Board could decide, you know:  We don't need to make a decision on this case, on the motion, one way or another. 


I simply don't know.  I don't know. 


MS. HARE:  Thank you. 


MR. WARREN:  Can I -- Madam Chair, I would like to consult briefly with my client on that.  Do you want to take a break now and -- or do you want me --


MS. HARE:  How much longer do you think you will be? 


MR. WARREN:  Depending on what my client tells me to say, I may be done.  Or I may be -- looking at the notes, I may be, you know, another hour or two.  It will only be a few minutes, Madam Chair.  I don't know.


[Laughter]


MS. HARE:  Why don't we take a break?


MR. WARREN:  I have the benefit, Madam Chair -- benefit or not benefit -- of a fully informed and very articulate client.


MS. HARE:  Oh, yes, I realize that.


[Laughter]


MS. SPOEL:  Mr. Warren, just before you go, I was looking back at the submissions that were made that are in your motion record, the submissions that were made in -- originally.


It appears that my copy is missing pages 139, like the stamped numbers, 139 through 144.  There seems to be a printing error.  I've of course read them before, but my, it might be useful if we could get --


MR. WARREN:  It was prepared by Rose Mary Woods, Ms. Spoel.


You're not old enough to remember Richard Nixon's secretary who erased 18 minutes of tape.


MS. SPOEL:  Yes, I am, actually.  Indeed.  Thank you. 


[Laughter]


MR. WARREN:  If the Panel Members don't have it, we will undertake right away to get the missing pages.


MS. HARE:  We don't have it.  Mine is also missing.  It goes from 138 to 145. 


MR. WARREN:  We will undertake to --


MS. SPOEL:  If we could have the missing pages, that might be useful for everybody.


MR. WARREN:  -- promptly get them.


MS. SPOEL:  I will give Mr. Barrass back his copy, because we can just get copies of the –- thank you.


MS. HARE:  Why don't we take 20 minutes?  We will return at 11:10. 


--- Recess taken at 10:50 a.m. 

--- On resuming at 11:13 a.m.


MS. HARE:  Please be seated.


Mr. Warren, are you ready to proceed?


MR. WARREN:  I have just two additional points, Madam Chair.  The first is that Ms. Spoel asked the question of whether or not information about costs and revenues had ever been provided before.  And at the break, Mr. Barrass was able to confirm that the information as provided is aggregated down on revenues and costs of poles and ducts, and that it is provided in a net form; that is, revenues less expenses.


And no one has ever -- neither the Board nor any other parties ever asked that it be disaggregated and broken out, and so it has never been disaggregated and broken out, so there is no way that that information would have been known up to now.


The second question is, with respect to questions -- an issue that arose in my submissions about the costs of regulated services and whether they ought to have been disclosed in the past.


And this may simply be a lacunae in the regulated system, in that from the 2005, 2006, whatever it was, original CCTA decision, which -- in which the Board used a formula and came up with a rate of 22.35, LDCs across the province, including my client, Toronto Hydro, have been operating on that.


Now, I suppose there is an argument to be made, and I acknowledge the legitimacy of the argument, that regulatory theory would require that those rates -- those costs be updated in -- either in a section 78 proceeding or otherwise, but they haven't been, to the best of my knowledge.


And so we find ourselves in the position today -- and I think this is the effect, perhaps the unintended effect, but this is the effect of the Board's decision on confidentiality, is to require Toronto Hydro alone among the LDCs in the province, and in the absence of another -- of a rule that fills that lacunae, that gap, that they be disclosed.


Toronto Hydro has elected in this case to file an application under section 29, because it believes and its experts' evidence believe that there is a competitive market.


So a concern which we have is that upholding the confidentiality decision in effect imposes a requirement on Toronto Hydro and by implication on -- excuse me, and by implication on every other LDC in the province that they do something that they haven't been required to do in the past, which is to regularly update these costs.


It is our position that the issue should not be decided on that basis but should be decided on the question of the balancing of considerations under section 29.


Those are my submissions, members of the panel.


MS. HARE:  Thank you.  Mr. Millar, can you proceed, please?
Submissions by Mr. Millar:

MR. MILLAR:  Yes, thank you, Madam Chair.


Before I begin, I think I had a couple of documents placed on the dais that I will be referring to, and these are matters that are already referred to in my submission, or things you will be well aware of, but I've provided a couple of sections from the Statutory Powers Procedure Act.  That is just a one-page sheet with two sections on it.  And then you should also have the Grey Highlands case, which is referred to in my submissions.  Do you have those documents?

MS. HARE:  Yes, we do.  Should we give those exhibit numbers?


MR. MILLAR:  Why don't we do that.  So I guess we're at K1.4 for the sections of the Statutory Powers Procedure Act.

EXHIBIT NO. KM1.4:  SECTIONS OF THE STATUTORY POWERS PROCEDURE ACT.


MR. MILLAR:  And then K1.5 for the Grey Highlands case.  

EXHIBIT NO. KM1.5:  GReY HIGHLANDS CASE.


MR. WARREN:  Just before Mr. Millar proceeds, may I please have a copy of the SPPA sections?  I don't have them.


MR. MILLAR:  Yes of course.  I will give you both.


MS. SPOEL:  Mr. Millar, the previous -- the other exhibits were lettered KM.


MR. MILLAR:  Yes, you are absolutely right.  So they should be KM.  You are quite right.  Thank you.


Madam Chair, you will already have received the written submissions of Board Staff.  I don't intend to go through that entire submission.  I do continue to rely on what is said there.  And of course, to the extent that anything is not clear there and you have questions, I am happy to answer them, but I am going to take a more focused approach to my oral comments.


And the first thing I would like to discuss is what I will term the purpose of motions to review.  Mr. Rubenstein in his submissions, as you will have seen, he approached the issue a little bit differently than I did.  He wrote specifically about the threshold issue.


And I didn't frame it like that in my arguments, but I think largely he and I are talking about the same thing, and that is the purpose of a review and the types of things that the Board will hear in a review.


Now, the Board's powers to conduct a review ultimately come from the Statutory Powers Procedure Act, and that is -- in that light you will see it, KM1.4.  It is section 21.2 of the SPPA, and it says simply:

"A tribunal may, if it considers it advisable and if its rules made under section 25.1 deal with the matter, review all or part of its own decision or order and may confirm, vary, suspend, or cancel the decision or order."


And then if you skip down to Rule 25.1 I have put that there for completeness, but it says:

"A tribunal may make rules governing the practice and procedures before it."


So my first submission is that the ability to conduct reviews at all is entirely discretionary.  The SPPA requires that if the Board chooses to do these reviews it must include this in its Rules of Practice and Procedure, but the way it chooses to set up its review process and whether it will conduct reviews at all is at the Board's discretion.  And of course the Board has decided to -- that it will conduct reviews, and it's set up some guidelines around that, specifically in rules 42 through 45, which you will be well familiar with.


Rule 45, in fact, goes so far as to state that the Board can dismiss any motion to review without any hearing whatsoever.  So you don't have to hear any motion at all.  Not just from the SPPA, but our own rules are clear that without a hearing you can say, I'm not hearing this.  So a motion review is entirely discretionary.


Now, where the Board does choose to hear a motion to review, you will see that the Board chose to place some structure around the types of things that it will normally hear, and specifically that is Rule 44.01.  And in fact, I quote that in my -- if you look at paragraph 6 of Board Staff's submissions.  I copy it there, but I am sure you are very familiar with it.


So it lists things:  Error of fact, change in circumstances, new facts, et cetera.  And I will be the first to concede that this list is not exhaustive.  The Board has already said that.  And under appropriate circumstances the Board can hear other grounds if it chooses to do so.


However, Rule 44.01 shouldn't be ignored, in my submission.  This is sort of what the Board set out as the types of things that it will consider in a motion to review.  There might be other things, but this is certainly the starting point for a motion to review.


And I think what the Board has been clear about is, although there may be other grounds to review, maybe an error of law, something like that, what the Board has said is that a motion to review is not -- should not be seen as an opportunity for a party to simply reargue its case that it had originally made to the Board in the hope of receiving a different result.


And I quote the NGEIR decision in my submissions, which says exactly that.  It says a review is not an opportunity for a party to reargue its case.  And then, again, on that point I provided you copies of the Grey Highlands case, which is Exhibit KM1.5, and again, very simply, paragraph 7 of that decision states:

"The Board's decision to reject the request for review was reasonable.  There was no error of fact identified in the original decision, and the legal issues raised were simply a re-argument of the legal issues raised in the original hearing".


So I think it is fair to say that the Divisional Court has considered this and finds no fault with the Board's approach in that regard.


So it is my argument that generally speaking a motion to review should not be an opportunity to reargue a case, and a party should be able to point to either one of the enumerated grounds under rule 44 or something similar.


Now, you will have seen from both my arguments and the arguments of the School Energy Coalition that in our view Toronto Hydro hasn't really done that in this case.  Essentially, the arguments that are made before you today -- though he certainly elaborated on them, and there is a couple of new things that I actually hadn't even seen in his pre-filed submissions, but generally my friend, in my submission, is making the same arguments that had already been made to the Board and is essentially hoping for a different result in this process.


Now, what I will say is ordinarily that's not the proper subject for a motion to review.  But I do want to add, in fairness to my friend, that he's talked a lot about, you know, your hands can't be tied.  You can't be fettered by rules 42 through 45.  I agree with that.


You are not forbidden from simply allowing a party to re-argue its case.  What I would suggest to you is the precedence in the Board's own rulings, and indeed, the Divisional Court argued that rarely would you do that.  That is not the purpose of a motion to review.


But if my friend's point is that you are permitted to do that if you really want to, I don't argue with that.  You do have the discretion to hear whatever you want, I suppose, in a motion to review, but my point is all of the Board's precedents and the way that the rule is structure suggest it is not simply an opportunity to re-argue the same case.


I am going to move on to my friend's submissions about section 29 and the interface between that and the practice direction.  And this may, in fact, be the only one of his arguments I speak about at length, or at least in response to the arguments that are raised in his factum. 


So I think it is fair to say Toronto Hydro argues that the Board's approach to confidentiality requires a fundamentally different approach in a section 29 proceeding than it would -- than it would have in any other proceeding.  I have to say Board Staff does not agree with that submission.


I think, as we have heard today, Toronto Hydro's underlying concern for this case and with relation to the disputed interrogatory responses, is that they don't want this information released publicly.  And the reason for that is it could materially harm Toronto Hydro's competitive position if the section 29 is successful. 


And as I state in my submission, the practice direction as it currently exists is perfectly sufficient to address those concerns.


The practice direction clearly contemplates that the Board will consider potential harm to any party's competitive position.  That is -- in fact, I would say that is probably the most common argument we have for confidential status.  Maybe personal information is another one, but it is always about that.  It is always about personal information, or whether it is confidential information that could impact somebody's competitive position. 


The difference here is that the party in question is actually Toronto Hydro, but there is nothing in the practice direction that suggests that can't be the case.  In fact, the practice direction, the wording -- which I don't have in front of me, but it is from section B -- I believe it says "harm any person's competitive interests."


So Toronto Hydro is clearly contemplated in that -- or I shouldn't say "contemplated," but it's included within that definition.  So the relief that they seek, and indeed the grounds for which they seek that relief, that is perfectly at home in the practice direction as it already exists.


And I go farther than that, and state that not only does the practice direction already contemplate this, allow for this, provide for all the relief that Toronto Hydro is seeking.  The Board Panel recognized this in the original decision.  It spoke to that several times.


And my friend and I may disagree as to whether or not they went far enough, but there is no question that the Board was fully alive to the fact that this was a section 29 case and the issue was impacts on Toronto Hydro's potential competitive position.


And you will see I quote in my submissions this -- I think the first quote is from page 4 of the decision, but the Board states:

"[i]n considering THESL's request for confidentiality, the Board will consider the potential adverse impact on THESL's competitive position, but this will be balanced with the Board's interest in conducting open, transparent processes, including an oral hearing and fully public decision."


So the Board is alive to the issues that my friend has raised.  They know that the issue is potential harm to Toronto's competitive interest.  They say it very plainly right there.


And if you look, again, page 3, Mr. Warren took you through all of this, so I won't do it again.  I guess he and I are reading this differently somehow, but if you look, again, on page 3 of the decision, which is at tab 6, I believe, of my friend's motion record, the paragraph -- I guess the paragraph in the middle there states:
"The Board does agree with THESL that commercial sensitivity is a relevant consideration..."


So the framework that my friend is encouraging this Panel to adopt, or saying that the previous panel failed to adopt, I can't agree with him.  The panel was looking at whether or not Toronto Hydro's competitive interests could be harmed by the release of this information.


I think what my friend is really disagreeing with is he thinks they came to the wrong conclusion.  And I guess we can have a discussion about that, but that's not the same thing as saying the Board was looking at this through the wrong lens.  The issue is competition, potential harm to Toronto Hydro's competitive position.


The Board recognized that.  It decided that its competitive position was not materially harmed, or that Toronto hadn't demonstrated that, I should say.  And it came to the conclusion.


So that is really what the disputes is about, is whether the Board was right or wrong in that conclusion, not whether or not it adequately considered the nature of section 29. 


Again, I don't propose to go through my submissions at great length, but I guess my submission is what this would all boil down to -- let's assume the Board Panel decides it does want to hear a re-argument of the case.  I don't know that it will, but if you do, I think what it boils down to is what is issue number 4 in my friend's factum. 

And it is whether or not the Board came to an appropriate balance between the public interest in full disclosure of the complete evidentiary record, versus Toronto Hydro's legitimate interests in protecting its potential future competitive position.


I guess I am a little bit hamstrung in how much I can discuss this here.  I would prefer not to go in camera, so I would direct you to my prefiled submissions.  I think it is paragraphs 42 and 43, which speak to why Staff is perhaps not convinced that the release of the information -- I am talking here in particular about the price information and the cost information and the cost information.  The cost information is from CCC 16, and the price information comes from the contract with the third party. 


So what I would say about my friend's submission is it is not enough simply to say as a blank statement:  No other party -- no party in a competitive environment has to release its costs.


That may be true, although there may be instances where that is not true, but let's assume for a moment that's true.  That, in itself, does not mean Toronto Hydro's competitive position is harmed.  It is definitely something worth considering; I won't dispute that.  I think there is some -- I don't find that an absurd statement.  Actually there is some logic to it, but I think you can't just stop there and say:  Aha, no one else has to release it, therefore it automatically prejudices Toronto Hydro's competitive position.


They have to show you a bit why that is the case.


So in sections 42 and 43 of my argument, I talk about why Board Staff is perhaps not convinced that either the cost information or the price information will actually cause material harm to Toronto Hydro's competitive position. 


Again, I want to be careful I don't get into trouble, so I don't think I will say any more than that on the specifics.


But I guess my point on this it is not enough to say, well, other parties don't have to release their costs.  Maybe that is true, but that is not the issue.  The issue is:  How does that harm Toronto Hydro's competitive position? 


On price, the price issue, I don't think Mr. Warren spoke about this very much, but first of all, my understanding is in many cases price will be known in the market.  You have to call and ask what it is and generally you will get it.


So the price, I am even less certain how a competitive interest is impacted in that regard. 


I am going to respond now to a number of things that came up in Mr. Warren's oral submissions.


The first is his suggestion that, in a section 29 proceeding, there should be a reverse onus on confidentiality issues.


I may be mistaken.  I have had a busy week and I could have missed something, but I didn't see a whisper of this in the prefiled material or the factum.  The case that he refers to was only provided to us yesterday, yesterday afternoon, though he did provide a list of it beforehand.  It is not referenced in his factum.  I don't see anything about reversal of onus in his factum.


So this is something that would actually be -- it is troubling to me right now.  I -- because this is something that will go well beyond this case, and Staff has a general interest, obviously, in this type of thing.


I don't see any support for a reverse onus in a section 29 proceeding.  Certainly there is nothing in the practice direction about it, but Mr. Warren will probably argue that there should be.  But that aside, I don't see any support for that.  And I have done my best to read through the case that he provided -- that's the Merck case -- and I will just make a few observations.


It is a lengthy case, and I have done my best to read through it as quickly as I can, but he took you -- there's a single line that he relies on, which is at paragraph 94 of that decision.  This is in KM1.3, and it is -- I think it is tab -- mine isn't tabbed.  I think it is tab 5.  It is the Merck decision that he already took you to.


So he took you to paragraph 94.  I am going back a little bit to paragraph 92.  And this is my best reading of this case.  The first thing I would like to say is, there is nothing in this case that suggests a reversal of ordinary onus is appropriate.  In fact, if you look at paragraph 92, it says:

"The burden of proof.  Who bears the burden is not controversial."


So in that case it was already the standard that I guess what is referred to as the third party -- this is an access-to-information case.  And from best I can understand, a party asked a relevant Ministry for a bunch of information.  The Ministry gave them some of the information, but excluded some of it because the act has certain exemptions that says you will not provide information about X, Y, or Z.  The Ministry decided that some of this information fell into X and therefore did not cough it up.  The party -- the third party appealed that decision and said, You've got to give me that information.

And as that act is structured, the burden lies on that third party.  They're the ones who have to demonstrate why the information should be disclosed.  That is not how our process is set up.  The practice direction is very clear and the Board has always been very clear that transparency is the status quo.  It is the party who is seeking that something not be confidential that has the onus.


So there is nothing about a reversal of onus in Merck.  It is simply upholding what the onus always was in that case.  So I don't think that helps my friend.  I don't see any other rationale beside that point.  I don't see why it would be necessary for Toronto Hydro to have a reversal of onus.  And I would suggest that the Panel not take those recommendations.


I will speak very briefly to issue estoppel.  And again, I rely largely on what I have in my materials.  But the suggestion from Mr. Warren is that what amounts to a process decision in a previous -- this was -- it was the same issue, but this was not the ultimate decision of the Board.  This case was not about confidential information.  It was about whether or not the existing rate for wireline pole attachments applied to wireless attachments.


In the context of that decision, I wasn't actually involved in that case, but I imagine there might have been a dozen or more procedural decisions on one thing or another.


This happened to be one of them.  As Mr. Warren has pointed you to, frankly, the Board's reasons with regard to that decision are a bit scanty.  It is only a sentence or two.  I think he took you to it.


I don't know what argument went into that or what it was. But the suggestion that that Board decision amounted to a final decision that is binding for all time and can never be looked at again is, in my submission -- that's not supportable.  That is not what any party would have anticipated when they went into this.  The Board is never bound by its previous decisions and can come to a different conclusion in different cases.


So I don't think issue estoppel applies here.  It doesn't prevent you from releasing the contract in this case.


Again, I have to respond to my friend's suggestion that, well, if these contracts aren't kept in confidence then Toronto Hydro will be prevented from exploring the market in advance of a section 29 proceeding.


I don't see that as the case at all.  Certainly Toronto Hydro can explore the market without executing contracts for a specific rate.  The contract -- that is putting the -- again, I have to be careful I don't get into confidential information.  That is putting the cart before the horse to execute the contracts before you've got the section 29 approval.


So you don't -- you do not -- not only do you not need to do that to explore the market, I would suggest you can't do that.  But I will move on from that.


Let me move on to -- there was some discussion about the importance of this particular information.  Why does it have to be on the record at all?  Why does the public need to see it?  Is this even really important for this case?


And my friend talked about the evidence that was filed by the Vulnerable Energy Consumers Coalition.  And he spoke a little bit about the SEC's position on allocation of costs and whatnot.


And his suggestion was, well, you don't need to know this information to allocate costs, et cetera.  We'd be looking at a formula.  But I think this ignores a critical fact.  This is an application under section 29.


The question in section 29 is, is there competition?  You don't even get to the issue of revenue-sharing or allocation of costs until the Board has already made a positive determination that there is competition sufficient to protect the public interest.  That is what a section 29 proceeding is about.


And in Board Staff's view, the two most critical pieces of information in this entire case are the price of that contract and the costs from CCC 16.  And I don't think that can be a secret to Toronto Hydro, because that's exactly what the reports filed by Toronto -- by, pardon me, Board Staff, as you know, retained experts that have filed reports on this.


That is the key -- that's the crux of this entire case, is those two pieces of information.  You will have seen that, although the experts did their best to only talk about the numbers themselves where they absolutely had to, it did have to go in the report, so the report is redacted.  There is no question that if this goes to an oral hearing that will be spoken about at length, and it seems to me it will be impossible to not discuss it in the decision, because those are the two, at least from our experts' point of view -- I recognize my friend's expert takes a different view, though I still think he thinks these numbers are relevant, but you can't -- in our experts' view, you won't be able to make the determination on whether or not there is competition without examining those two numbers.


Finally, just -- a few times my friend said, why does the public need to know this information?  The parties can all have it.  Board Staff has it.  School Energy Coalition has signed the undertaking.  The Board can see it.  Everybody sees this information.  So what's the point of putting this on the public record?  Why does the public need to know, is how I wrote it down, and I apologize if I misquoted him.


Now, I suppose a counter to that is, why does the public ever need to know?  We could hold every proceeding in camera.  We could have every decision private.  We could have people sign the undertaking and there would be no impediment whatsoever to the smooth running of the hearing process if we kept everything confidential.


Or certainly -- I know my friend is not suggesting that, but why don't we -- that would get us back to, why don't we have a reverse onus for confidentiality?  Why shouldn't the party just be able to assert confidentiality and then the parties have to tell you why it is not confidential.


Well, I think you will know where I am going with this.  But of course, one of the fundamental values of this Board, and I think pretty much every regulatory tribunal, is transparency.  That is the default position.  Our decisions are to be made in the public interest.  Our decisions are for the public, and the public has every right to see that information.


So I don't think the argument that, well, the public doesn't need to see this in order for the Board to make its decision, is really relevant.  That might be true.  If the public never sees this information, that won't stop you from making a decision.


But that is not the point.  The point is that transparency is a very important value of this Board.  Again, I am not saying there aren't exceptions to when transparency will be the rule.  Obviously, the Board has made some of the information confidential, and in many other cases it is not at all unusual for there to be confidential information.


But the standard is transparency, and only when you are convinced by a party that that standard should be overturned, that they meet their onus to show you why it should be confidential, should that -- should that be the case.


If you will just give me one moment to review my notes.


Unless you have any questions, those are my submissions.


MS. HARE:  No questions, thank you.


MR. MILLAR:  Thank you.


MS. HARE:  Mr. Warren, would you like to take five, ten minutes to put your thoughts together?  You are ready to go with reply?


MR. WARREN:  I am.


MS. HARE:  Thank you.

Reply Submissions by Mr. Warren:

MR. WARREN:  I will try and deal with Mr. Millar's arguments in the order in which they appeared.


The first argument that my friend Mr. Millar advances -- and it's one taken up by Mr. Rubenstein -- is that the Board shouldn't review this decision because it is just like any other case; it's just a re-argument of the positions we have taken.


Statutory Powers Procedure Act puts the review power in place because the legislature has deemed that it is important that there be a corrective power in the tribunal.


Sometimes the corrective power is necessary because they get the facts wrong.  Sometimes the corrective power is necessary because there are new facts.


But sometimes the corrective power is necessary because the decision is so fundamentally important to the correct interpretation of a section of the act, and of the way the Board exercises the power under that, that the Board should have the opportunity to review and reconsider it.


And the notion that the corrective power -- which is granted by the SPPA, which the Board has adopted in its rules -- is limited to circumstances of changes of facts, is to trivialize it and to, in effect, ignore what the legislature's intent was.


I can think of no more important case on a review of power than one which invites the Board, on the first application by a utility under section 29, to get the interpretation right.  That's what the power of review is there for.


I don't know the facts and the circumstances in the Gray Highlands case.  I don't know what was argued in that case.  It doesn't matter, because this case and the issues that we have raised in this case, in my respectful opinion, are of fundamental importance, not just to Toronto Hydro but to every other utility in the province that may decide whether or not to use section 29.


My friend's second position is that the Board was alive to the difference position under section 29, the importance of section 29, and was alive to the question of the competitive impact on Toronto Hydro.


I invite the Board, this Panel, to review the decision.  And in my respectful opinion, that is just not true.


The Board made a reference to section 29, as it had to; it was raised in our initial argument.


But then it proceeds to make decisions without analyzing the larger issues I have raised with respect to section 29.  And I will give you one illustration of that.


To say that the competitive impact on Toronto Hydro is a relevant consideration, sure, it is.  But it is more than that.  It's the competitive impact on Toronto Hydro and what that means for a section 29 application.


This is not a conventional request that a matter be kept confidential.  It goes to the heart of what the legislature intended by section 29.  And the Board, in the original decision, is not alive to that at all, in my respectful opinion.


Now, my friend points to paragraph 42 and 43 of his factum, and he says -- I guess he's saying -- that the release of the confidential information won't be damaging.  I don't know how he gets that from 42 or 43.


His analysis in section 42 and 43, I say with the greatest of respect, is simplistic.  It takes two data points, one contract number, one cost number, and says:  You know, you can't derive anything from that.  There may be a variety of costs.


The point is:  Why do those numbers to be disclosed to the public?  Because disclosing those numbers to the public about costs and revenues on one contract puts Toronto Hydro in a very difficult position competitively.


My friend's idle speculation, like Mr. Rubenstein's idle speculation about how you play with the numbers, surely isn't determinative.  What's determinative is the impact or potential impact that these numbers have.


My friend taxes me because I didn't raise the issue of reverse onus.  First of all, I did not invite the Board to adopt a reverse onus position.  What I said was that in a section 29 application, that's an issue which the panel ought to have considered, and whether or not -- whether or not, when Toronto Hydro says, as Justice Cromwell said in the Merck case, that releasing competitive cost information or confidential information may hurt a competitor, whether the Board should then consider there are other overriding considerations, whether or not the other side should then be obliged to say this is the public interest which is going to be harmed.


In its decision, the Board never put its mind to the nature of the public interest and how it is different under section 29.


So it is not a reverse onus.  It is inviting the Board to think about the nuances and complexities that arise when you've got a section 29 application.


My friend argues that the exact numbers on prices and costs are central to this case.  I have spent months looking at competition experts' reports, and I can say definitively they are not.  In the competition experts' analysis, the issue is matters of substitutability, whether there are substitutes for it, whether my client will have a dominant position in the pole market, and even if it does, what is the impact on the public if there are substitutes.  The numbers don't mean anything.


And I simply don't know where my friend gets the argument that somehow these numbers, granular numbers, are central to the determination of this case.


The competition experts have said otherwise.  Certainly Dr. Church doesn't rely on these numbers at all for his ultimate conclusions.


And it still begs the question of why -- what's relevant in a competition analysis?  Whether there are substitutes, whether my client has a dominant position in the upstream market in pole access, whether that makes any difference is not determinative.


Those are the central issues.  The exact costs and revenues at the moment are not.


Finally, my friend says:  Well, if you are going to disclose, why does the Board not just adopt the position it is not going to disclose anything?


There is a difference between a section 29 application and all other applications, and it is those differences which lie at the heart of our submissions.


This is an important case, a substantive case and this issue.  And it is important that the Board get it right, and a decision not to disclose this granular information doesn't say anything at all about whether information in other contexts and other sections should be disclosed.


I say, with respect, the considerations of the integrity of the Board's decision-making process militate in favour of keeping this information confidential.


Those are my reply submissions.


MS. HARE:  Thank you.  We have no questions.

We're hoping that we can make a decision today, but that may or may not happen.  So what we would like to do is take a two-hour break until 2:00 o'clock.  If it looks like we will not be able to make a decision, we, through counsel, will let you know so that we're not keeping you here all afternoon.  Okay?  Thank you


--- Luncheon recess taken at 11:52 a.m.

--- On resuming at 2:10 p.m.

DECISION:

MS. HARE:  Please be seated.


The Board has made a decision.  Toronto Hydro-Electric System limited has argued that the decision on confidentiality dated April 8th, 2014 did not have appropriate regard to the factual and legal context of a section 29 application.


Toronto Hydro-Electric System Limited seeks an order that the decision be reviewed and varied so that certain interrogatory responses be kept confidential.  The information sought through the interrogatories falls into three general categories:  


1), historical and current costs for wireless attachments; 


2), historical and current revenues for wireless attachments; 


3), terms of an agreement between Toronto Hydro-Electric System Limited and a customer.


This panel does not agree that adequate consideration was not given by the original panel to the unique issues associated with a section 29 application.  In fact, it is clear that the decision did consider this issue but did not agree with Toronto Hydro-Electric System Limited.


The decision specifically states, and I quote:   "THESL argues that the Board should approach the issue of confidentiality differently in this case because the application is being made under section 29.  The Board does not agree."

End quote from that decision.


What we have heard this morning was, for the most part, a re-argument of issues raised previously which were not accepted by the original panel.  The decision on confidentiality determined that the potential competitive harm to Toronto Hydro-Electric System Limited, a regulated company, did not outweigh the need for transparency and openness.


It was not that the previous panel did not consider these issues or that there was an error in fact or law, but rather the panel decided in a way that was contrary to the position of THESL.


The Board must continue to be cautious in not overturning decisions simply because a party does not like the outcome of the original decision.


With respect to the first two general categories of information, this panel finds that the information being sought deals with current and past costs and revenues incurred by the regulated distributor while offering a service that is currently regulated.


Should Toronto Hydro-Electric System Limited be successful in its section 29 application, it will be a competitive service provider with respect to wireless attachments.  The Board will no longer regulate the terms, conditions, and rates for wireless attachments.  At that time, the treatment of its costs and revenues will be a different matter.


This was clearly recognized by the original panel, as it did not require that information relating to Toronto Hydro Energy Service, an unregulated entity, to be disclosed publicly.  However, the information sought through these interrogatories relates to a period during which Toronto Hydro-Electric System is offering these services as a regulated business.


Ratepayers have a right to know what the past and existing costs and revenues are.  The fact that this information has not previously been sought or publicly disclosed by Toronto Hydro-Electric System does not mean that it should not be now.


There is one exception that this panel is making to the original panel's findings.  This panel finds that copies of the agreement between Toronto Hydro-Electric System Limited and a wireless-attachment customer requested in Board Staff IR No. 22 will remain confidential.


This Panel finds that in this case the doctrine of issue estoppel does apply, and as that agreement was afforded confidential status in the CANDAS case, the Board should not revisit that determination.  The original panel's decision is varied accordingly.


Are there any questions?


MR. WARREN:  No.


MS. HARE:  Thank you very much.


--- Whereupon the hearing adjourned at 2:17 p.m.
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