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   NO UNDERTAKINGS WERE WILFED IN THIS PROCEEDING.

Friday May 16, 2014

--- On commencing at 9:33 a.m.

MS. CHAPLIN:  Please be seated.

Good morning, everyone.  We're here today in the matter of EB-2013-0234, which is an application by Toronto Hydro-Electric System Limited under section 29 of the OEB Act.  We are sitting today to receive a settlement proposal that's been filed by the parties.

Can I take appearances, please.
Appearances:


MR. WARREN:  Yes, Robert Warren for the applicant, Toronto Hydro-Electric System Limited.  With me are Amanda Klein and Rob Barrass.

MS. CHAPLIN:  Thank you, Mr. Warren.

MR. RUBENSTEIN:  Mark Rubenstein, counsel for the School Energy Coalition, and I have been asked to put in an appearance for Ms. Julie Girvan for the Consumers Council of Canada.

MS. CHAPLIN:  Thank you.

MR. MacINTOSH:  David MacIntosh, Energy Probe.

MS. CHAPLIN:  Thank you, Mr. MacIntosh.

MR. MILLAR:  Good morning, Madam Chair, members of the Panel.  Michael Millar, counsel for Board Staff, and with me is Michael Bell.

MS. CHAPLIN:  And do we have Mr. Janigan on the line?

MR. JANIGAN:  Michael Janigan, yes, for the Vulnerable Energy Consumers Coalition.  Thank you, Madam Chair.

MS. CHAPLIN:  Thank you, Mr. Janigan, and I will, since we do have Mr. Janigan joining us by teleconference, I will just remind people it will be particularly important to use your mic when you are speaking.  That is the only way he will be able to hear us.

So we have received also a submission by Board Staff.  So I'm thinking first of all, Mr. Warren, I would invite you to take us through the settlement proposal, perhaps, on behalf of the parties, and as you do so the Panel -- we may have some questions and also invite you perhaps to address the questions that staff has raised in its submission, if that's convenient for you.
TORONTO HYDRO-ELECTRIC SYSTEM LIMITED

Presentation of the Settlement Agreement by Mr. Warren:

MR. WARREN:  Thank you, Madam Chair.  You will find before you a compendium of materials.

MS. CHAPLIN:  Yes.

MR. WARREN:  They are materials that I propose to refer to in my submissions this morning.  The only materials that are not on the record in this proceeding are Toronto Hydro's electricity distribution licence, which is at tab 7, and the statutory materials, which appear at tab 2.

MR. MILLAR:  Would you like that marked as an exhibit, Madam Chair?

MS. CHAPLIN:  Oh, sure.

MR. MILLAR:  Call it K1.1.

MS. CHAPLIN:  Thank you.
EXHIBIT NO. K1.1:  THESL COMPENDIUM OF MATERIALS

MR. WARREN:  Madam Chair and members of the Panel, if you can turn to tab 1, the text of the settlement proposal is before you, and the relevant portions of the settlement proposal begin on page 5 of 6, where the terms of the settlement are set out.

Reduced to its essence, Madam Chair, what Toronto Hydro and the parties are proposing for your consideration and acceptance is, rather than application to forbear from regulating wireless attachments, to amend Toronto Hydro's distribution licence by changing or amending the provision which is deemed to be included in it as a result of the 2005 decision.

Now, if I could just pause for a moment and indicate why I use the term "deemed".  At tab 4 of the materials there is the decision and order of this Board in RP-2003-0249.  I'm going to refer to that as the CCTA decision. This was the original decision in which the Board ordered that electricity distribution utilities make available their poles for attachments.

And if you turn to page 11 of the decision, you will see that the Board orders that:
"The licence conditions of the electricity distributors licenced by this Board shall, as of this date, as of the date of this order, be amended to provide that all Canadian carriers, as defined by the Telecommunications Act, and all cable companies that operate in the province of Ontario shall have access to the power poles of the electricity distributors at the rate of 22.35 per pole per year."

The last two sentences embody the requirement, A, that the poles are to be made available for attachment; and, B, at that rate.

Now, the reason I use the word "deemed" is that I looked at the distribution licence of my client, and that provision is not in it, ironically enough, but that doesn't mean that it's not deemed as a result of this order to be in it.

So in effect we are asking to amend something which is not in the licence but is deemed to be in the licence.

Returning then to the text of the settlement agreement, the proposal is to amend the requirement that access be given at that rate.  And I'll summarize it by saying that access -- mandated access is still a provision.  The principal change is that my client will no longer be required to charge $22.35 per attachment per pole.

The net revenue will be reported to the Board, net revenues will be accumulated in a deferral account approved by the Board, pursuant to my client's request for an accounting order which will be made.  Credit -- the entire amount of that net revenue will be credited to ratepayers as an offset from the revenue requirement, and access will be provided on terms -- commercial terms normally found in a competitive market.

In considering my submissions this morning, Madam Chair, in addition to any questions the Panel may have and the ones raised by Board Staff counsel, it is my view that my obligations consist of the following:  number one, to describe how the relief which is proposed by the settlement differs from the section 29 relief that was applied for. Secondly, to consider the question of whether or not, given that the relief will now be encompassed under section 74 of the act, whether adequate notice of the relief has been given to those parties that might be affected by it.  And thirdly, and finally, whether or not the evidence is sufficient to meet the test which is set out in section 74 of the act.

If I could ask you to turn first then to tab 3 of the compendium of materials.  I've included at tab 3 the original notice of application in the proceeding, which is an application under section 29.

And if you look at the prayer for relief, the application is for the following orders:  one, an order pursuant to section 29 of the Ontario Energy Board Act that the Board refrain from regulating the terms, conditions, and rates for the attachment of wireless telecommunications devices to THESL's utility poles.  It is a very broadly-framed relief, the Board simply stop regulating access to my client's poles.

The requirement, as I've indicated, is deemed -- the requirement that we wanted removed is deemed to be included in my client's distribution licence.

And the effect of a determination as originally applied for under section 29 would have been to delete the requirement from THESL's licence in its entirety, and the effect would have been to delete the obligation to, A, make its poles available, and to do so at $22.35.

As I've indicated, what the settlement now contemplates is a much narrower version of that relief.  The amendment to the deemed licence condition to allow THESL to charge market rates is the principle change, but the obligation to attach remains.

THESL can operate in a commercial manner, and the net proceeds will be used to benefit repairs by offsetting revenue requirement.

Now, if you could turn to tab 2 of the compendium of materials, you will see the relevant statutory material, and towards the back of that, actually, the last page of tab 2, you will see section 74.

Section 74 permits Toronto Hydro to apply for an amendment to its distribution licence.  The Board can, according to 74(1)(b), amend the licence if it is in the public interest, having regard to the objectives of the Board and the purposes of the Electricity Act.

Now, had Toronto Hydro applied under section 74, it would have filed essentially the same evidence as it filed in support of its section 29 application.

The evidence of Dr. Church or some variation on it would have been required to demonstrate that there is a competitive market that is addressing the concern of whether there would be any harm from removing the requirement to attach, and the evidence from the technology expert, Dr. Jackson, to the same effect, although from a technological perspective.

So in our respect it full submission, the essence of the relief under section 64 is the same as under section 29, though it's far narrower in its impact.

And most importantly for purposes of notice, the affected parties would be the same, including ratepayers, who would be concerned in a section 74 application of the impact on the distribution system, on the distribution of revenues, and on the issue of cross-subsidy, telecom attachers, telecom companies and telecom users.

Now, in our respectful submission, it is relevant that even though the relief under section 29 is broader than the relief which would be granted under section 74, and certainly broader than the relief contemplated by the settlement proposal, no telecom attachers and no telecom companies intervened in the section 29 application.

Now, on the question of the relevant evidence, I'd ask you to turn, first, to tab 5 of the compendium of materials.

Tab 5 is the one of the two experts' reports, joint expert reports that were filed as a result of the requirements of section 13(a) of the Board's rules, the unhappily named "hot tub" rules.

And the -- at tab 5 is the report of the two technology experts, Dr. Jackson for Toronto Hydro and Nordicity for Board Staff.  And if you look at the summary of their points of agreement, beginning on the bottom of page 1, the second bullet item at the bottom of the page:

"The use of wireless services is also growing and is highly likely to grow substantially in the future.  Multiple sources indicate a majority of all wireless traffic will originate indoors.  Consequently most of the hardware supporting small cells will be located indoors, where it provides the necessary coverage, where it is out of the weather, and where access to electricity and communications network is usually [sic] available."

I apologize:  "Easily available."

And then the final bullet item, which reads:

"Full access is not a necessity for a wireless service provider.  However, pole access is a useful option and for a variety of reasons a network designer would find the availability of pole access desirable."

So it is not to use -- I can't use the term "an essential service," because the experts say that's inappropriate in the competition context, but the burden of what the technology experts for the two parties have agreed to is that pole access is not a necessity for a wireless service provider.

If you then turn to tab 6, this is the joint written statement of the economists; there were three of them.  I'd like you to turn -- they are numbered paragraph -- to first to tab -- paragraph 33, which is found on page 18 of the joint experts' report.

And the question or the proposition that was posed was:

"Pole access costs are a small proportion of the total costs of wireless service."

And with a minor caveat from one of the experts, they agree.  It is a minor component of service costs.

And then item 35 on the next page:

"The effect of the exercise of market power, if any, by THESL on an individual consumer of wireless services is likely to be small."

Two of the experts say yes; the third says it doesn't matter.

Now, the reason I brought those two sections to your attention is that they summarize, in my submission, the joint view of the experts, A, that the impact of Toronto Hydro being able to charge a market rate will have no material impact on wireless service providers, and B, marginal to no impact on telecom users.

And there is no debate in this proceeding -- there has never been -- that there will be no adverse impact on ratepayers, and as a result of the proposal for the distribution of the net revenue there will be a benefit to ratepayers.  The additional benefit is that Toronto Hydro, in charging a commercial rate, will end what is now effectively a cross-subsidy from Toronto Hydro's ratepayers to telecom attachers.  So there is a benefit to ratepayers in two forms: the end of the cross-subsidy, and secondly, the distribution of the net revenue.

So in our respectful submission, the evidence which has been filed in this case addresses not just public interest, whatever it is, in section 29, but more importantly, the public interest under section 74.

Now, the term "public interest" is used in section 29.  We never got to the point of determining what the public interest was for purposes of that section, but for the purposes of argument, it would encompass Toronto Hydro's ratepayers, both in terms of its the impact on the distribution system -- and there is no impact on the distribution system.  In terms of the ratepayers, whether or not there would be, A, a cross-subsidy, and B, a net benefit from revenue.

And if we then look at the public interest as including telecom attachers, telecom users, the telecoms themselves, as I've pointed to the evidence, there is no adverse impact on them.

Section 74, in our respectful submission, directs the Board to a narrower perspective on the public interest that is defined by the objectives of the Electricity Act.

If you turn back to tab 2 of the materials, I've included the relevant section of the objectives, and -- the Board objectives with respect to electricity.  It is our submission that this settlement proposal is -- addresses those, particularly number 1:

"To protect the interests of consumers with respect to prices and the adequacy, reliability and quality of electricity service."
And 2:

"To promote economic efficiency and cost effectiveness in the generation, transmission, distribution, sale and demand management of electricity and to facilitate the maintenance of a financially viable electricity industry."

In our respectful submission, Madam Chair and Members of the Panel, A, there has been adequate notice on the section 29 application of the relief which is contemplated by this proposal; and secondly, that this proposal meets the test set out in section 74, in that it serves the public interest, and is consistent with and advances the objectives in the Electricity Act.

Those are my submissions with respect to -- in support of our request that you approve the settlement proposal.

I can, if you wish, turn to the questions which have been posed by Board Staff in its submission, unless you have any questions.

MS. CHAPLIN:  Why don't we -- I think we may have a few questions first and then we can see whether or not the issues or items that Staff has raised have been covered.

I think we understand how you've laid it out, Mr. Warren, but do you think we could also -- I mean, effectively, is Toronto Hydro looking to amend its application to seek relief under section 74?

MR. WARREN:  That's the net effect of what we're asking.

MS. CHAPLIN:  And you are -- as a result of this settlement proposal, you are withdrawing any request for relief under section 29?

MR. WARREN:  Yes, that's right.

MS. CHAPLIN:  Okay.  And would you contemplate that the way that this could be -- in addition to the accounting order for the deferral account, that the way to do this would be for the Board to issue an amended licence which will set out the specific provisions and perhaps incorporate what, until this time, has been a deemed provision with respect --


MR. WARREN:  Yes, that's correct.  That's what we're proposing.

MS. CHAPLIN:  And also for the wire line attachments, there is effectively no change?

And is the $22.35 at this point reference referenced in the tariff for Toronto Hydro?

MR. WARREN:  I don't -– I'd have to turn to my... I believe it is.

MS. CHAPLIN:  Okay.

MR. WARREN:  But this application has no effect on the wire line attachments.

MS. CHAPLIN:  Right.  Right.  And...

Perhaps I'll just turn to my colleagues.  Do you have some questions?

MS. SPOEL:  I just wondered.  I'm thinking about it some more.  I'm not sure it really matters, but the calculation of the net revenues, is the -- is Toronto Hydro proposing to provide a methodology or the way in which it be given that these are being attached to specific poles, is there going to be a specific explanation of how the gross versus net costs are derived, as well as the revenues.

MR. WARREN:  That would be encompassed, Ms. Spoel, under the -- in the request for an accounting order, but the methodology is specified in the CCTA decision.

There is a methodology which is specified in that, and Toronto Hydro's proposal is that that methodology will be followed.  That drives the costs, and then the revenues will be recorded, and the delta is the --


MS. SPOEL:  Right.  Okay.  Thank you.

MS. CHAPLIN:  All right.  And then just looking at staff's submissions, no impact on the fees or conditions of wireline.  I think you've confirmed that.

And this question about whether or not Toronto Hydro will be required to charge at least the costs, I guess this is an issue of, is it possible that the net costs will be negative?  Is there a restriction -- do we need to restrict it in some way so that Toronto Hydro will be charging at least what the costs are?

MR. WARREN:  Toronto Hydro will never charge less than what it costs, Madam Chair.  And I suppose, if the Board felt inclined to put that restriction in the licence -- but it's like telling somebody, Don't walk in front of a bus.  It just isn't going to happen.  That's what this whole case is about.

MS. CHAPLIN:  But in any event, if for some reason that were to happen, it would show up in -- it would be tracked through the deferral account --


MR. WARREN:  It would be tracked through the deferral account.

MS. CHAPLIN:  -- and would be presumably --


MR. WARREN:  Subject to some unhappiness by people on the other side.

MR. RUBENSTEIN:  If I may just add something to that question?


MS. CHAPLIN:  Sure.
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  I think, at least how I conceptually saw that issue, would be at the time the deferral account is cleared, if Toronto Hydro had decided to charge un -- below cost, that would be an imprudent decision for Toronto Hydro, and they would -- I mean, we would ask --


MS. CHAPLIN:  You would argue that the shortfall not be recovered and that they bear it --


MR. RUBENSTEIN:  Yes.  Exactly.

MR. WARREN:  I told you they would be unhappy.


[Laughter]

MS. CHAPLIN:  All right.  This other question:  In the event circumstances change, would the Board have jurisdiction to re-examine the issue of wireless pole attachments?

MR. WARREN:  It is a condition in their distribution licence, Madam Chair, and if they are in violation of the condition of the distribution licence, then the Board has its remedies, and people can complain.

MS. CHAPLIN:  Right.  And this question with respect to whether or not -- if there were disputes to arise regarding access to the poles?

MR. WARREN:  I think the answer to that question is the same as the previous one.  It is a condition of their licence, and if they are in violation of that by, for example, discriminating against someone, then that's the mechanism, is to complain that they are in violation of their -- of the terms of their distribution licence, because with this amendment there is no change in the obligation to attach.

MS. CHAPLIN:  Right.  And if the Board approves the -- accepts the settlement proposal, how long would Toronto Hydro need to file the draft accounting order?

MR. WARREN:  I'm instructed that they intend to do it immediately.

MS. CHAPLIN:  Immediately.

MR. WARREN:  I'm not sure that will be this afternoon, but it will be soon.

MS. CHAPLIN:  Okay.  All right.  Mr. Millar, does Staff have anything further?

MR. MILLAR:  No, those answers are very helpful, and we have no concerns.

MS. CHAPLIN:  Do the other parties, Mr. Rubenstein, Mr. McIntosh, Mr. Janigan, do you have any further submissions?

MR. JANIGAN:  We have no further submissions from VECC, Madam Chair.  Thank you.
DECISION:


MS. CHAPLIN:  Okay.  Well, thank you very much.  Yes, the Panel will accept the settlement proposal.  And we thank the parties for their work in this area.
Procedural Matters:

So going forward we've got some dates, because we thought it would be good to try and tie up all these loose ends, so we will require that the draft accounting order be filed by May 23rd, which is next Friday.


We will give Board Staff and intervenors until May 28th to make any submissions on the draft accounting order, and we will give Toronto Hydro until May 30th to file reply submissions.

We'll also deal with the issue of cost claims, so we will -- the deadline for intervenors who have been found eligible for a cost award to file their claims will be May 30th, and this may only affect Schools, Mr. Rubenstein, but those claims should include the claims in relation to the motion to review the Board's decision on confidentiality, which was EB-2014-0163, so that can all be included in the same cost claim.

Any objections to the cost claims should be filed by June 6th, and the reply to the objections will be due June 13th.

The Panel would also like to thank, although they are not here today, all of the experts that worked to provide evidence.  We know they haven't appeared before us, but the Panel has reviewed all of their materials, and in particular, the joint statement was quite helpful -- the joint statements were quite helpful in us being able to come to the conclusion that the settlement proposal was appropriate.  So we certainly appreciate those efforts.  We know they are some considerable effort.

Unless there are any questions...  I think we're done.  Thank you very much.  Adjourned.

--- Whereupon the hearing concluded at 9:59 a.m.
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