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EB-2014-0183

ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.0. 1998, c.15
(Schedule B);

AND IN THE MATTER OF a Motion to Review and Vary by Council of
Canadians pursuant to the Ontario Energy Board’s Rules of Practice and
Procedure for a review of the Board’s Decision and Order on Cost Awards in the
combined proceeding EB-2012-0451, EB-2012-0433 and EB-2013-0074.

COC SUBMISSIONS ON THRESHOLD QUESTION ON A MOTION TO
REVIEW AND VARY DECISION AND ORDER ON COST AWARDS

Pursuant to Rule 43.01 of the
Board’s Rules of Practice and Procedure

On April 17, 2014, the Council of Canadians (“COC”) filed a motion® with the Board pursuant to
Rules 8, 42 and 44 of the Board’s Rules of Practice and Procedure (now Rules 8, 40, and 42 in
the current Rules?), which was served on the Applicants Union Gas Limited and Enbridge Gas
Distribution. That motion sought the following relief:

1) An order varying the Board’s Decision and Order on Cost Awards, Issued on March
31, 2014 and revised on April 3, 2014, to permit the COC to recover its full costs claim in
the amount of $215.124.61 for its participation in the proceedings; and

2) Such further relief as the Board may deem just.

The motion materials set out in detail the grounds upon which the motion was being brought and
submitted that “the presiding Board panel (the “Board”) made errors of fact in making its Cost
Award in respect of the COC which call into question the correctness of its Decision.”® That
motion record is attached as Appendix “A” to these submissions.

! EB-2012-0451, EB-2012-0433 and EB-2013-0074, Notice of Motion of the Council of Canadians, 15 May 2014,
Appendix A. The Board assigned the Motion file number EB-2014-0183.

% The Rules were last amended April 24, 2014.

® Appendix A, Notice of Motion, at para. 1.



On May 15, 2014 the Board issued its “Notice of Motion to Review and Vary and Procedural
Order No. 17, which stated:

The Board has determined that before considering the merits of the Motion, it will first
consider the threshold issue of whether the matter should be reviewed pursuant to section
45.01 of the Board’s Rules of Practices and Procedure (the “Rules”). Under Rule 45.01,
the Board may determine, with or without a hearing, a threshold question of whether the
matter should be reviewed before conducing any review on the merits.

The Board seeks submissions with respect to the threshold question as to whether the
Motion should be reviewed on its merits.*

In accordance with the Board’s Order, the moving party makes the following submissions.
The Facts

1. The COC is a national citizens’ organization whose supporters reside in every Canadian
province and territory. More than 26,000 of them live in Ontario, where many participate
in one of the 17 local Ontario chapters of the Council.” The Council's work is focused on
a few key areas which it considers to be of strategic importance, one of these being
energy use and policy. In this regard, it promotes strategies to ensure Canadian energy
security that are consistent with meeting climate change and other environmental
imperatives, and which respect First Nation rights. These are the interests that motivated
and informed its participation in these proceedings to address the need for the proposed
facilities, the appropriateness of project costs, and the energy efficiency and conservation
alternatives to the projects.’

2. The Applications in issue in these proceedings sought various approvals for major system
expansion projects which the proponents advanced on the grounds that they were needed
to respond to system demands, to diversify their supply portfolios, to address short haul
market access requirements for natural gas transportation, and to address integrity issues
on the Enbridge distribution system.

3. In support of these applications both proponents made prominent mention of the benefits
of diversifying the supply portfolio for Ontario consumers by creating greater access to
the United States (US) in light of the abundance of natural gas produced by hydraulic
fracturing (“fracking”) in US shale deposits.

* EB-2014-0183, Notice of Motion to Review and Vary and Procedural Order No. 1, 15 May 2014, at page 2.

® EB-2012-0451, EB-2012-0433, EB-2013-0074, Submissions of the Council of Canadians (15 November 2013), at
page 1 (“Final argument™).

® Ibid, at p. 1-2.



4. For the purpose of assisting the Board, COC retained three experts - David Hughes, Lisa
Sumi, and Professor Anthony Ingraffea - to assess the supply, regulatory and cost risks of
increasing the reliance of Ontario consumers on natural gas derived from shale reserves
in the United States. All three experts prepared reports for these proceedings, responded
to interrogatories from both Applicants, and appeared before the Board for cross-
examination.

5. COC was alone among the interveners in addressing issues surrounding the supply,
regulatory and cost risks associated with increasing the reliance of Ontario on natural gas
derived from shale reserves in the United States. COC was also alone among the parties
in addressing the Board’s jurisdiction and mandate to consider the upstream
environmental impacts associated with the development of energy resources in another
jurisdiction when these are projected to provide a major source of supply to Ontario
consumers.

6. On March 31, 2014, the Board issued its Decision and Order on Cost Awards reducing
the fees claimed by the COC from $206,572 to $144,777." The Board stated:

COC claimed $206,572, of which $30,789 was claimed for the experts who provided
testimony. The Board finds the claims for the experts to be reasonable. The balance of
$229,783 is claimed for legal fees, and is driven primarily by the 451 hours
attributable to Mr. Shrybman. This claim can be compared to the claims by GEC and
ED, which claimed 284 hours and 244 hours, respectively, for legal fees. Each of
these three intervenors is a policy advocacy group and each sponsored expert
testimony. In some respects, COC’s scope was narrower than either GEC or ED. The
Board finds that the claim for 451 hours by COC for senior counsel is excessive. The
level of involvement by COC and its contribution to the Board’s understanding of the
issues in the proceeding was not significantly greater than GEC or ED. Therefore, the
significantly higher number of hours is not justified. The Board will reduce the fees
for COC to $144,777. This level reflects a reduction in the hours claimed for senior
counsel to 290 hours. This adjusted level will be allocated between Union and
Enbridge in the same proportions as the original claim.

7. The Board subsequently, on April 3, 2014, issued an errata,® correcting a typographical
error found in the Decision. The error and correction were as follows:

" EB-2012-0451, EB-2012-0433, EB-2013-0074, Decision and Order on Cost Awards (Issued 31 March 2014,
revised 3 April 2014), Appendix A, Motion Record, TAB 2, at page 5 (“Cost decision”).

8 EB-2012-0451, EB-2012-0433, EB-2013-0074, Errata in the Decision and Order on Cost Awards, by E-mail, 3
April 2014,
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“...The balance of $229,783 $175,783 is claimed for legal fees, and is driven
primarily by the 451 hours attributable to Mr. Shrybman.”

8. The rest of the Decision and Order of March 31, 2014 remained unchanged.
The Issue

9. Whether, pursuant to Rule 43.01 (formerly Rule 45.01) of the Board’s Rules of Practice
and Procedure (the “Rules™), the COC has met the threshold test to warrant a review of
the motion on its merits.

The Law

10. In Rule 2.01, the Board is given direction with respect to the interpretation of its rules.
Rule 2.01 states:

These Rules shall be liberally construed in the public interest to secure the most just,
expeditious, and efficient determination on the merits of every proceeding before the
Board.

11. Rule 42.01 (formerly Rule 44.01) of the Board’s Rules provides that every motion to
review, in addition to being timely in accordance with the Board’s directions under Rule
8.02, shall:

(a) set out the grounds for the motion that raise a question as to the correctness of
the order or decision, which grounds may include:

(i) error in fact;

(i) change in circumstances;

(iii) new facts that have arisen;

(iv) facts that were not previously placed in evidence in the proceeding
and could not have been discovered by reasonable diligence at the
time; [...]

12. Rule 43.01 (formerly Rule 45.01) sets out that for a motion brought under Rule 42.01,

[...] the Board may determine, with or without a hearing, a threshold question of
whether the matter should be reviewed before conducting any review on the merits.
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13. The leading case on meeting this threshold test is the Board’s Decision on a Motion to
Review the Natural Gas Electricity Interface Review decision (“NGEIR”).? At page 18 of
its decision, the panel described the requirements of this test as follows:

[...] the grounds must “raise a question as to the correctness of the order or decision”.
In the panel’s view, the purpose of the threshold test is to determine whether the
grounds raise such a question. This panel must also decide whether there is enough
substance to the issues raised such that a review based on those issues could result in
the Board deciding that the decision should be varied, cancelled or suspended.

With respect to the question of the correctness of the decision, the Board agrees with
the parties who argued that there must be an identifiable error in the decision and that
a review is not an opportunity for a party to reargue the case.

In demonstrating that there is an error, the applicant must be able to show that the
findings are contrary to the evidence that was before the panel, that the panel failed to
address a material issue, that the panel made inconsistent findings, or something of a
similar nature. It is not enough to argue that conflicting evidence should have been
interpreted differently.

The applicant must also be able to demonstrate that the alleged error is material and
relevant to the outcome of the decision, and that if the error is corrected, the
reviewing panel would change the outcome of the decision.™®

14. NGEIR has been relied on by Board in several cases including in “Grey Highlands”
decision™, which was subsequently upheld by the Divisional Court.** In that case, the
Board held that the error alleged by the moving party must be material and relevant to the
outcome of the decision.™

15. However, the Board has held that the threshold test is not an onerous for the moving
party to meet. In EB-2011-0090, the Board stated:

° EB-2006-0322/0388/0340, Motions to Review the Natural Gas Electricity Interface Review Decision, Decision
with Reasons, May 22, 2007 (“NGEIR Decision”).

19 Ibid. at page 18.

1 EB-2011-0053, Decision and Order on Motion to Review, April 21, 2011 (“Grey Highlands Decision”).

12 Corporation of the Municipality of Grey Highlands v. Plateau Wind Inc., [2012] O.J. No. 847 (Div. Court), 2012
ONSC 1001 (CanLll).

3 Grey Highlands Decision, at page 4. In this case, the moving party was unsuccessful, partly because its arguments
for requesting review were the same as in its original submissions.
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if it is reasonably arguable that the original panel erred, and that the error is of
sufficient materiality to result in a reversal, variance or suspension of the original
decision, the threshold is met.”(emphasis added)**

Argument

Could A Review of the Issues Raised Result in a Decision to Vary the Award of the
Board

16. As elaborated below, the COC submits that the Board made several errors in fact that
caused it to incorrectly assess the COC costs claim.

17. In a case which is similar in some respects to the present one, the Board held that review
and variance of a cost award decision was warranted. In EB-2012-0337, Decision and
Order on APPrO’s Motion to Review and Vary Cost Award Decision, the Board found
that the hearing panel had mischaracterized the purpose of a survey conducted by the
moving party, a finding which had caused the Board to reduce the party’s cost claim. On
review, the Board found that the Panel had erred in characterizing the intervenor’s
evidence, and increased the costs allowed to the intervenor.*

Does the Decision contain an identifiable and material error?

18. In its motion materials, the COC submits that the Board erred in fact in several material
respects that warrant a variance to the costs order.

The Board Erred in its Comparison of the COC costs claim with those of GEC and ED

19. The first is that in comparing the costs claim of COC to those of GEC and ED, and
finding COC’s counsel fees to be excessive and unjustified, the Board erred by failing to
consider the very different division of labour that existed between COC witnesses and its
legal counsel, than was the case for GEC and ED. When the overall time claimed for
both experts and counsel is considered, the total of the hours claimed by the COC is
actually lower than that claimed by GEC and ED. *°

20. The reasons for the significant difference in the roles played by COC legal counsel and
its experts was the inevitable consequence of the lack experience of those experts with

1 EB-2011-0090, Decision and Order on Motion (23 June 2011), at page 6.

1> EB-2012-0337, Decision and Order on Motion to Review and Vary Cost Award Decision (29 October 2013), at
pp. 4-5.

1® See Appendix A, Notice of Motion, at page 2, Table 1.
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regulatory proceedings in general, or with the practices and hearing modalities on the
Ontario Energy Board, in particular. While highly qualified in their respective fields the
experts relied upon counsel to:

e review and summarize the applications;

e provide relevant documents for their review;

e prepare IRs to solicit information to support their analysis;

e provide guidance concerning the parameters for their analysis in light of the
Board’s jurisdiction and mandate;

e review and comment on their draft reports;

e assist with the preparation of, and to review and comment on the responses to IRs
from the Applicants, which in the cases of Professor Ingraffea and Mr. Hughes,
were extensive; and

e to make necessary logistical and travel arrangements.*’

21. By comparison, GEC had well-established relationships with the experts it retained, each
of whom had considerable prior experience with OEB proceedings, including those
concerning natural gas utilities.® They were therefore able to operate far more
independently of counsel than the COC experts. Similarly, the consulting firm ED
retained to prepare the report it introduced into evidence is based in Ontario. Mr. Jarvis,
who was the principal author of that report, had considerable familiarity with Ontario
energy policy and serves on the Ontario Energy Minister’s Advisory Committee.™

22. While it was appropriate for the Board to adopt a comparative approach to assessing the
costs claims before it, in comparing the COC claim with that of ED and GEC, it erred in
failing to recognize an underlying and fundamental difference among the groups with
respect to the assignment of tasks between counsel and experts the caused it to make a
material error in finding the COC costs claim to be excessive.

23. The COC respectfully submits that this error warrants a review of the motion.
The Board Erred In Characterizing The Scope Of COC’s Intervention
24. In comparing the interventions of the COC with those of ED and GEC, the Board found:

“In some respects, COC’s scope was narrower than either GEC or ED.” It is the COC’s
contention that this finding is not only unsupported on the record of the proceedings, but

7 Ibid, at para 6. No fees were claimed by the COC in respect of the assistance of administrative staff in his firm. .
18 Ibid. at paras. 6 and 7; and see GEC evidence EB-2012-0451/0433/0074 Exhibit L.EGD.GEC.3, at pp. 28, 30, 33,
34, 38 (CV of Paul L. Chernick).

¥ EB-2012-0451, ED_CostClaim_Enbridge_Union_20140304, CV for lan Jarvis.
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is also inconsistent with the Board’s finding that COC’s intervention was somewhat
greater that than of ED and GEC.

25. All three parties introduced expert evidence, participated in the exchange of
interrogatories, conducted limited cross-examination, and submitted final argument. GEC
introduced two expert reports concerning i) DSM Potential in the GTA; and ii) the impact
of potential load reductions on expansion plans proposed by the Applicants.®® ED
introduced an expert report concerning DSM management potential in the GTA.?

26. The three expert reports introduced by the COC addressed the cost, regulatory and supply
risks associated with increasing the reliance of Ontario consumers on shale gas supply
from the United States. In particular these reports:

(i) examined the production history and profile of shale gas development in
several regions of the United States and in particular those regions identified as
providing a major source of supply to Ontario;

(ii) assessed the extent to which the environmental and public health impacts of
shale gas development have been adequately regulated by U.S. federal and state
governments, and the potential cost and supply constraints associated with more
effective regulation; and

(iii) offered a summary of the technical and peer-reviewed reports co-authored by
Professor Ingraffea concerning the greenhouse gas footprint of shale gas
development and its role as a purported “bridging fuel”.

27. As previously noted, the COC was alone in raising these issues, as it was in addressing a
significant legal issue concerning the Board’s mandate to consider the upstream
environmental impacts associated with U.S. gas, and in particular the greenhouse gas
emissions caused by U.S. shale development.?

28. It is submitted that the Board’s characterization of the scope of COC’s intervention was
unsupported by the evidence before it and was in error. It was also inconsistent with the
Board’s finding that “The level of involvement by COC and its contribution to the
Board’s understanding of the issues was not significantly greater than GEC or ED”,

2 EB-2012-0451/0433/0074, Exh. L.EGD.GEC.1 (“DIRECT TESTIMONY OF PAUL CHERNICK ON BEHALF
OF THE GREEN ENERGY COALITION").

2L EB-2012-0451, EB-2012-0433, EB-2013-0074, Filed: 2013-06-28, UPDATED: 2013-09-11, Exhibit
L.EGD.ED.1.

22 COC Final argument, at pp. 6, 30.



which indicates that COC’s contribution was at least equal to if not slightly greater than
that of GEC or ED.

29. The COC respectfully submits that these errors and inconsistent findings also warrant a
review of the motion.

The Board Erred in Failing to Compare the COC Costs Claim with those of APPrO and
BOMA

30. The Board apparently based its decision to compare the costs claim of the COC with
those by ED and the GEC, but not other parties, on the finding that each is a “policy

advocacy group”.”®

31. While the Council’s interests certainly include broader public policy issues, they also
explicitly concern the security of energy supply to Canadian consumers, including the
26,000 supporters and members of the Council who reside in Ontario.?* Indeed, a central
focus of its evidence and argument before the Board was the risk to the security of supply
for Ontario consumers arising from an overreliance on U.S. shale gas, and the consequent
reduction in the availability of supply over TransCanada Pipeline facilities providing
access to western Canadian natural gas resources.

32. In its concern for supply and related cost risks to Ontario consumers, COC shares
common ground with APPrO and BOMA. Therefore, the Board’s failure to compare the
COC costs claim with those of APPrO and BOMA appears to have been based on an
erroneous characterization of COC’s interests.

33. In its decision, the Board reduced the fees for COC to $144,777, of which, as the Board
notes, $30,789 was claimed for experts. The remainder, $113,994, was for counsel fees.
The corresponding amount allowed to each of BOMA and APPrO was $160,000. In other
words, counsel fees allowed to the COC were substantially lower than those allowed to
BOMA and APPrO, parties which adduced no expert evidence.?®

34. As noted, it is appropriate for the Board to use comparison as a means for assessing the
reasonableness of any costs claims before it. However, the failure of the Board to
recognize the unique demands of the COC’s intervention, or to correctly characterize its
interests, lead the Board to error by comparing apples to oranges in the cases of ED and

2% Costs decision, at page 5.

4 COC Final argument, at p. 6.

% The same holds true in relation to the Canadian Manufacturers and Exporters (“CME”), as the Board’s order
indicates: the counsel fees allowed to COC were substantially lower than those allowed to CME, despite the fact that
the CME did not adduce expert evidence.
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GEC, and the further error of failing to compare apples with apples in the cases of Appro
and BOMA.

35. It is respectfully submitted that these alleged inconsistencies, also warrant a review of the
COC motion on its merits.

Is the COC Attempting To Reargue Its Case?

36. The arguments set out in the COC’s Notice of Motion have not previously been made to
the Board.

37. In fact, no objection to its cost claim was made by either of the applicants. The only
reference to its cost claim by either Applicant was a brief comment by Union Gas, in
which it noted that “BOMA’s hours of preparation are 27% higher than that of COC at
494 hours”, and, “the hours of preparation for COC includes preparation time for
consultants it retained to prepare intervenor evidence”.?® Since there was no objection to
its cost claim or to the hours claimed on account of counsel fees, the COC could not have
reasonably anticipated that it would be necessary to submit more than a brief letter to the
Board providing additional details of its account, as it did.

38. Moreover, the COC’s submissions in the Notice of Motion arise specifically from errors
that were made in the Board’s Decision, which the COC could not have reasonably
anticipated, and to which it has had no opportunity to respond.

The Public Interest Importance of the Board’s Cost Powers

39. In deciding whether the COC has met its onus under Rules 42.01 and 43.01, the Board is
obliged under Rule 2.01 to adopt a liberal interpretation that is the “most just”. The Board
must also be mindful of its broad public interest mandate, and of the value of facilitating
informed public and consumer interest interventions in Board’s proceedings.

40. The legislature has also made clear that the Board is to be unconstrained by the approach
adopted by the courts in assessing legal costs. Thus s. 30(5) of the Ontario Energy Board
Act states that:

In awarding costs, the Board is not limited to the considerations that govern
awards of costs in any court.?’

% EB-2012-0451, EB-2012-0433, EB-2012-0074, Union Gas Limited — Comments on Cost claims (11 March 2014),
Appendix A, Motion Record TAB 4, at page 2. See para. 33 of the Notice of Motion.
%" Ontario Energy Board Act, 1998, S.0. 1998, CHAPTER 15, SCHEDULE B, at s. 30(5) (“the Act”).
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As frequently repeated by the Supreme Court of Canada, the proper approach to statutory
interpretation is contextual:

the words of an Act are to be read in their entire context and in their grammatical
and ordinary sense harmoniously with the scheme of the Act, the object of the

Act, and the intention of Parliament”.?®

Thus, the Board’s Rules should be understood in relation to the mandate of the Board in
proceedings such as the present ones, which under S. 2 of the Act states that in relation to
gas, the Board has, inter alia, the objectives:

e To protect the interests of consumers with respect to prices and the reliability and
quality of gas service®

* To facilitate rational expansion of transmission and distribution systems*

e To promote energy conservation and energy efficiency in accordance with the
policies of the Government of Ontario [...]*

As noted on the Board website, providing cost awards for eligible expenditures by
intervenors in OEB proceedings, “allows for broader public interest groups, such as
environmental advocates, to participate and contribute their views”®, and “[f]ostering
inclusive participation in its hearing process helps the Board make more informed
decisions.” The ability of the Board to award intervener costs clearly serves an important
public interest purpose, and allows the Board to fulfill its mandate.

These are overarching principles that should guide the panel’s analysis of whether the
threshold test for review has been met in this case, and ultimately whether the decision of
the Board to reduce COC’s cost claim was incorrect.

In the present case, the purpose of the COC’s intervention was to assist the Board in
respect of the protection of consumer interests, ensuring the rational development of
transmission and distribution systems, and promoting energy conservation and efficiency.

8 E. A. Driedger, Construction of Statutes (2nd ed. 1983), cited in C.U.P.E. v. Ontario (Minister of Labour), 2003

SCC 29,
[1998] 1
para. 33.

[2003] 1 SCR 539, at para. 106, also referring to: Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLlIl 837 (SCC),
S.C.R. 27, at paras. 21 and 23; R. v. Sharpe, 2001 SCC 2 (CanLl), [2001] 1 S.C.R. 45, 2001 SCC 2, at

 The Act, supra, at s. 2.2.

% bid., ats. 2.3.

*! Ibid. at s. 2.5.

% Ontario Energy Board, “Frequently Asked Questions”, online:
<http://www.ontarioenergyboard.ca/OEB/Industry/Regulatory+Proceedings/Applications+Before+the+Board/Interv
enor+Cost+Awards>.
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To this end, it adduced expert evidence concerning the supply, regulatory and cost risks
of highly controversial shale gas development, and was alone in doing so. It was also
alone in addressing the question of whether the Panel could properly consider upstream
environmental impacts associated with a major new source of shale gas supply to Ontario
consumers. COC’s intervention was, it is respectfully submitted, undoubtedly in the
public interest.

46. Unlike many other interveners, the COC only occasionally intervenes in Board
proceedings. It does so only when the issues before the Board represent a significant
challenge to COC priorities of promoting Canadian energy security in a sustainable
context. In the current case the unique nature of the issues it addressed engaged the work
of experts who were unfamiliar with Board proceedings and who relied on legal counsel
for more assistance than appears to have been the true for other parties. In such cases it
is important that the particular circumstances of an intervener be recognized so as not to
discourage the intervention of groups that have an important contribution to Board
proceedings but may do so only from time to time.

Conclusion

47. COC respectfully submits that a review of the motion is justified given the nature of
Board’s errors and the significant materiality of their impact on the Decision on costs at
issue.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used in support of the
motion:

1. Motion Record of Motion to Review and Vary Decision and Order on Cost Awards (EB-
2012-0451/EB-2012-0433/EB-2013-0074). \ AN

1A
May 23, 2014. A/ |

P ™
/ /N

y

Séck Goldplatf Mitchell LLP
500 - 30 Metcalfe Street
Ottawa, ON K1P 5L4

Steven Shrybman (LSUC #: 20774B)
Tel: 613.482.2456

Fax: 613.235.3041
sshrybman@sgmlaw.com

Lawyers for the Council of Canadians, Intervenor
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TO: Ontario Energy Board
P.O. Box 2319
27th Floor
2300 Yonge Street
Toronto, ON M4P 1E4
Attention: Board Secretary
boardsec@ontarioenergyboard.ca

AND TO: Aird & Berlis LLP
Brookfield Place, 181 Bay Street
Suite 1800, Box 754
Ottawa, ON M5J 2T9

Fred Cass
Tel: 416.865.7742
Fax: 416.863.1515

Lawyers for Enbridge Gas Distribution Inc.

AND TO: Torys LLP
79 Wellington St. W., Suite 3000
Box 270, TD Centre
Toronto, ON M5K 1N2
Fax: 416.865.7380

Crawford Smith
Tel: 416.865.8209
csmith@torys.com

Myriam Seers
Tel: 416.865.7535

mseers@torys.com

Lawyers for Union Gas Limited
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EB-2012-0451
EB-2012-0433
EB-2013-0074

ONTARIO ENERGY BOARD

IN THE MATTER OF an application by Enbridge Gas Distribution Inc. for: an
order or orders granting leave to construct a natural gas pipeline and ancillary
facilities in the Town of Milton, City of Markham, Town of Richmond Hill, City
of Brampton, City of Toronto, City of Vaughan and the Region of Halton, the
Region of Peel and the Region of York; and an order or orders approving the
methodology to establish a rate for transportation services for TransCanada
Pipelines Limited,;

AND IN THE MATTER OF an application by Union Gas Limited for: an order
or orders for pre-approval of recovery of the cost consequences of all facilities
associated with the development of the proposed Parkway West site; an order or
orders granting leave to construct natural gas pipelines and ancillary facilities in
the Town of Milton; an order or orders for pre-approval of recovery of the cost
consequences of all facilities associated with the development of the proposed
Brantford-Kirkwall/Parkway D Compressor Station project; an order or orders for
pre-approval of the cost consequences of two long term short haul transportation
contracts; and an order or orders granting leave to construct natural gas pipelines
and ancillary facilities in the City of Cambridge and City of Hamilton.

MOTION RECORD
OF THE INTERVENORS, COUNCIL OF CANADIANS

Sack Goldblatt Mitchell LLP
500 - 30 Metcalfe Street
Ottawa, ON KI1P 5L4

Steven Shrybman (LSUC #: 20774B)
Tel: 613.482.2456

Fax: 613.235.3041
sshrybman@sgmlaw.com

Colleen Bauman (LSUC#: 53347J)
Tel: 613 482 2463

Fax: 613 235 3041
cbhauman@sgmlaw.com
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EB-2012-0451
EB-2012-0433
EB-2013-0074

ONTARIO ENERGY BOARD

IN THE MATTER OF an application by Enbridge Gas Distribution Inc. for: an
order or orders granting leave to construct a natural gas pipeline and ancillary
facilities in the Town of Milton, City of Markham, Town of Richmond Hill, City
of Brampton, City of Toronto, City of Vaughan and the Region of Halton, the
Region of Peel and the Region of York; and an order or orders approving the
methodology to establish a rate for transportation services for TransCanada
Pipelines Limited;

AND IN THE MATTER OF an application by Union Gas Limited for: an order
or orders for pre-approval of recovery of the cost consequences of all facilities
associated with the development of the proposed Parkway West site; an order or
orders granting leave to construct natural gas pipelines and ancillary facilities in
the Town of Milton; an order or orders for pre-approval of recovery of the cost
consequences of all facilities associated with the development of the proposed
Brantford-Kirkwall/Parkway D Compressor Station project; an order or orders for
pre-approval of the cost consequences of two long term short haul transportation
contracts; and an order or orders granting leave to construct natural gas pipelines
and ancillary facilities in the City of Cambridge and City of Hamilton.

NOTICE OF MOTION
Pursuant to Rules 8, 42 and 44 of the

Board’s Rules of Practice and Procedure

The Council of Canadians will make a motion to the Ontario Energy Board (the "Board") on a
date to be fixed by the Board at 9:30 a.m. or as soon after that time as the motion can be heard at
the offices of the Board, 2300 Yonge Street, Toronto, Ontario.

PROPOSED METHOD OF HEARING:

The Council of Canadians (“COC”) proposes that this motion be heard in writing. The issues are
straightforward and do not require oral representations.
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THE MOTION IS FOR:

1) An order varying the Board’s Decision and Order on Cost Awards, Issued on March 31,
2014 and revised on April 3, 2014, to permit the COC to recover its full costs claim in the
amount of $215.124.61 for its participation in the proceedings; and

2) Such further relief as the Board may deem just.
THE GROUNDS FOR THE MOTION ARE

1. As set out below, the COC respectfully submits that the presiding Board panel (the “Board”)
made errors of fact in making its Cost Award in respect of the COC which call into question
the correctness of its Decision.

A. The Original Panel’s Decision and Order on Costs

2. Following the Board’s decision of January 30, 2014, the COC prepared a cost claim® seeking
reimbursement for the costs it incurred in participating in the proceedings. Neither applicant
made any specific objection to its cost claim.

3. On March 31, 2014, the Board issued its decision and costs awards order (revised April 3,
2014) reducing the fees claimed by the COC from $206,572 to $144,777.2

4. In doing so, it compared the COC costs claim with those submitted by two other intervenors,
the Green Energy Coalition (GEC) and Environmental Defence (ED), and made certain
findings of fact which, the COC submits, were in error and upon which its decision to reduce
the COC costs claim was based. In this regard it found that:

e “[...] the claim for 451 hours by COC for senior counsel is excessive.”
e the COC’s “[...] contribution to the Board’s understanding of the issues in the proceeding

was not significantly greater than GEC or ED. Therefore, the significantly higher number
of hours is not justified.”

5. The Board’s decision to compare the COC costs claim with those of GEC and ED, and not

those of other interveners, was based on the finding that each of COC, GEC and ED, is a

“policy advocacy group and each sponsored expert testimony”.”

1 COC Cost claim for Hearings, Motion Record, TAB 1.
2 EB-2012-0451, EB-2012-0433, EB-2013-0074, Decision and Order on Cost Awards (Issued 31 March 2014,
revised April 3, 2014), Motion Record, TAB 2, at page 5 (“Cost decision”).
3 -
Ibid.
* Ibid.
® Ibid.
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B. Background

1) The Applications

6. The Applications in issue in these proceedings sought various approvals for major system
expansion projects which the proponents advanced on the grounds that they were needed to
respond to system demands, to diversify their supply portfolios, to address short haul market
access requirements for natural gas transportation, and to address integrity issues on the
Enbridge distribution system.

7. The benefits of diversifying supply portfolios, and in particular of providing greater access to
U.S. shale gas supplies, was put forward as an important rationale for the projects. As
described by Union Gas Limited (“Union”), technological advancement in horizontal well
drilling and hydraulic fracturing (“fracking”) “has resulted in a fundamental change in North
American natural gas supply dynamics and a shift in market behavior.”®

8. Union also described the particular importance to its plans of shale gas reserves in the U.S.
northeast:

One of the most prolific gas supply growth areas in North America has been in the
Appalachian basin. Appalachian shale gas is produced mainly from the Marcellus in
Pennsylvania, Ohio and West Virginia and more recently from the Utica in eastern Ohio
and eastern Pennsylvania. Marcellus shale gas production alone has increased nearly 7

Bcf/d since the beginning of 2007 and has been widely described as “the game changer”.’

9. Gaz Metro, an intervener and supporter of the projects, explained why greater access to the
Dawn Hub at the US border matters:

Having a greater access to Dawn is important to Gaz Métro for two main reasons. First,
Dawn is located closer to its service territory and second, it provides a greater security
and diversity of supply to Gaz Métro’ customers as it connects directly with the
Marcellus and Utica productions. ®

2) The COC Intervention

10. The COC was founded in 1985 and is primarily sustained by volunteer energy and financial
contributions from its members. Those members reside in every Canadian province and

¢ EB-2012-0433 SCHEDULE B UPDATED, at page 2 of 3, Adobe 7/392.
" EB-2012-0433, at page 27 of 121, Adobe 39/392.
® Exhibit L.EGB.SCGM.1, at page 11 of 16.
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territory. More than 26,000 of them live in Ontario, where many participate in one of the 17
local Ontario chapters of the Council.?

11. The Council's work is focused on a few key areas which it considers to be of strategic
importance, one of these being energy use and policy. In this regard, it promotes strategies to
ensure Canadian energy security that are consistent with meeting climate change and other
environmental imperatives, and which respect First Nation rights. These are the interests that
motivated and informed its participation in these proceedings to address the need for the
proposed facilities, the appropriateness of project costs, and the energy efficiency and
conservation alternatives to the projects.™

12. For the purpose of assisting the Board, COC retained three experts - David Hughes, Lisa
Sumi, and Professor Anthony Ingraffea - to assess the supply and cost risks associated with
increasing the reliance of Ontario consumers on natural gas derived from shale reserves in
the United States. The COC was alone among the interveners in addressing these issues.

13. The evidence of David Hughes'" provided a critical assessment of the Applicants’ evidence
concerning the supply of shale gas supply from US sources. That assessment addressed
supply risks associated with reliance upon U.S. shale gas in light of production data that calls
into question projections for future supply growth. The Board accepted Mr. Hughes as
qualified to give expert evidence concerning energy resource assessment and the potential
contribution of unconventional energy resources such as shale gas and tight oil to North
America's energy supply.*?

14. Lisa Sumi’s™ evidence addressed the regulatory risks and attendant costs associated with
reliance upon US shale gas; and focused on the potential costs of future environmental and
other regulation, given the manifest need for much greater regulation of the environmental
impacts of shale gas development.'* The Board accepted Ms. Sumi’s qualifications as an
expert on the question of U.S. regulatory policy as it applies to shale gas development.

° EB-2012-0451, EB-2012-0433, EB-2013-0074, Submissions of the Council of Canadians (15 November 2013), at
page 1 (“Final argument”).

1% 1bid, at p. 1-2.

1 Exhibit L, EGD, COC.3 (filed in all three applications.); and IR responses; Exhibits M. COC. EGD.1,
M.COC.UGL.1.

12 Transcript Volume 8, October 9, 2013, at p. 10.

B3 Exhibit. L. UGL.COC.2, (filed in all three applications), and her IR responses Exhibits M. COC. EGD.1,
M.COC.UGL.1.

¥ Transcript Volume 8, October 9, 2013, at p. 13.
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Professor Ingraffea’s evidence™ addressed the greenhouse gas footprint of shale gas
development, which his research indicates is significantly higher than the corresponding
footprints from other energy sources, including coal. The Board accepted Professor
Ingraffea’s qualifications as an expert with respect to the recovery of natural gas from high-
volume fracturing from shale formations; the assessment of methane emissions; and the
greenhouse gas footprint relating to the development, transportation and use of natural gas
derived from shale resources.*®

All three experts prepared reports for these proceedings, responded to interrogatories from
both Applicants, and appeared before the Board for cross-examination.

In addition to providing the Board with expert evidence concerning the reliability and costs
of the natural gas supply from US shale gas reserves, the COC was alone among the parties
in addressing the Board’s jurisdiction and mandate to consider the upstream environmental
impacts associated the development of energy resources in another jurisdiction when these
are projected to provide a major source of supply to Ontario consumers.

Errors in Fact in the Original Panel’s Decision and Order on Costs

1) The Board erred in fact in finding COC’s cost claim was excessive and unjustified

18.

In comparing the cost claims of COC in relation to GEC and ED, and finding COC’s counsel
fees to be excessive and unjustified, the Board erred by failing to consider the very different
division of labour that existed between COC witnesses and its legal counsel, than was the
case for GEC and ED. When the overall time claimed for both experts and counsel is
considered (see Table 1 below), the total of the hours claimed by the COC is actually lower
than that claimed by GEC and ED.

5 Exhibit L, EGD, COC.1 (filed in all three applications), and IR responses, Exhibits M. COC. EGD.1,
M.COC.UGL.1.
18 Transcript of Proceedings, Vol. 8, October 9, 2013, at p. 7.
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Table 1: Hours claimed by select intervening parties

COoC ED GEC APProO | BOMA
Counsel Expert | Counsel Expert | Counsel Expert | Counsel | Counsel
/ / / / /

Articling Articling Articling Articling | Articling

student/ student/ student/ student/ | student/

paralegal paralegal paralegal paralegal | paralegal

Preparation | 411.10 83.25]1 136.39 388.08 | 180.50 688.70 | 527.70* | 508.90

Attendance — - -- 8.25 8.00 15.25 12.00 -- 11.70
Technical
Conference:

Attendance - 13.50 -- -- -- 9.50 8.00 -- 13.00
Settlement
Conference

Attendance — 31.30 14.00 24.50 7.50 45.05 12.90 -- 55.40
Oral Hearing

Argument: 62.40 -- 79.21 4.08 33.95 10.20 -- 119.20

Case -- -- -- -- -- 67.00 - -
Management:

Total: 518.3 97.25] 248.35 407.66 | 284.25 798.80] 527.70] 708.20

Aggregate 615.55 656.01 1083.05 527.70 708.20

total:

19

20.

*= includes counsel consultant hours

. The difference among the three parties in this regard was a consequence of the particular

circumstances of the COC’s experts, and their retainers. As the CVs and testimony of these
experts indicate,*” each is highly or even eminently qualified in their respective fields, but
none had prior experience giving evidence in a regulatory proceeding before the OEB, or any
other regulatory tribunal. While Ms. Sumi had appeared on one prior occasion before the
OEB, that occurred in the context of a consultation process, not a hearing.'®

COC experts (two of whom reside in the United States and one in British Columbia) were
therefore unfamiliar with the OEB hearing process, including the Board's filing system, and
the modalities for presenting or responding to IRs, for appearing before the Board to give
evidence, and for being cross-examined under oath. In the case of Professor Ingraffea and
Mr. Hughes, constraints on their availability was also a factor in limiting the role they could
play.”® As the report prepared by Professor Ingraffea explicitly acknowledges, he relied upon

17 See supra, footnotes 11 - 16.
18 Affidavit of Steven Shrybman, sworn April 17, 2014, Motion Record, TAB 3, at para. 5 (“Shrybman affidavit”).
Y Ibid .
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Counsel's summary of the record rather than conducting his own review, and relied on
counsel as well for his understanding of the Board's jurisdiction and mandate.?’ The same
was true for Ms. Sumi and Mr. Hughes.?

In consequence of these constraints and limitations, COC experts relied extensively on the
assistance of COC counsel to:

e review and summarize the applications;

e provide relevant documents for their review;

e prepare IRs to solicit information to support their analysis;

e provide guidance concerning the parameters for their analysis in light of the Board’s
jurisdiction and mandate;

e review and comment on their draft reports;

e assist with the preparation of, and to review and comment on the responses to IRs from
the Applicants, which in the cases of Professor Ingraffea and Mr. Hughes, were
extensive; and

e to make necessary logistical and travel arrangements.?

By comparison, GEC had well-established relationships with the experts it retained, each of
whom had considerable prior experience with OEB proceedings, including those concerning
natural gas utilities.”® They were therefore able to operate far more independently of counsel
than the COC experts. Similarly, the consulting firm ED retained to prepare the report it
introduced into evidence is based in Ontario. Mr. Jarvis, who was the principal author of that
report, had considerable familiarity with Ontario energy policy and serves on the Ontario
Energy Minister’s Advisory Committee.?

It is also significant that COC’s experts were called upon to address the cost, regulatory, and
supply risks associated with U.S. shale supplies, issues that are novel to an OEB regulatory
proceeding concerning natural gas infrastructure approvals in Canada. Moreover, the risks in
question are in certain respects unprecedented, as are the shale gas developments that Union
Gas describes as a “game changer”.

Therefore, in our respectful submission, the Board erred, in fact, by finding COC counsel
costs to be excessive as compared to those of ED and GEC, without considering the very

%0 EB 2012-0451/2012-0433/2013-0074, Exhibit L.EGD.COC.1, 26 June 2013, at pp. 1-2.

21 Shrybman affidavit, supra note 18, at para 5.

22 |bid, at para 6. As noted in fn, 1, no fees were claimed by the COC in respect of the assistance of administrative
staff in his firm. .

%% |bid. at paras. 6 and 7; and see GEC evidence EB-2012-0451/0433/0074 Exhibit L.EGD.GEC.3, at pp. 28, 30, 33,
34, 38 (CV of Paul L. Chernick).

 EB-2012-0451, ED_CostClaim_Enbridge_Union_20140304, CV for lan Jarvis.
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different division of labour that existed between counsel and experts in the case of the COC
which was both necessary and efficient in the circumstances.

2) The Board erred in fact in characterizing the scope of COC’s Intervention

25. In comparing the interventions of the COC with those of ED and GEC, the Board found: “In
some respects, COC’s scope was narrower than either GEC or ED.” In our submission, that
conclusion is unfounded.

26. All three parties introduced expert evidence, participated in the exchange of interrogatories,
conducted limited cross-examination, and submitted final argument. GEC introduced two
expert reports. The first concerned DSM Potential in the GTA and was prepared by the
Energy Futures Group.” The second was the evidence of Paul Cherniak about the impact of
potential load reductions on expansion plans proposed by the Applicants.?® ED introduced an
expert report concerning demand-side management potential in the GTA prepared by
Enerlife Consulting.?’

27. The three expert reports introduced by the COC have been described in paragraphs 13 to 15
above. These reports concern: i) the production history and profile of shale gas development
in several regions of the United States and in particular those regions identified as providing
a major source of supply to Ontario; ii) the extent to which the environmental and public
health impacts of shale gas development have been adequately regulated by U.S. federal and
state governments, and the potential cost and supply constraints associated with more
effective regulation; and iii) a summary of the technical and peer-reviewed reports co-
authored by Professor Ingraffea concerning the greenhouse gas footprint of shale gas
development and its role as a purported “bridging fuel”.

28. It is admittedly somewhat difficult to compare the evidence adduced by COC with that
presented by ED and GEC, but to characterize it as more limited in scope is in our respectful
submission unwarranted. That characterization is also at odds with the Board’s finding that
“The level of involvement by COC and its contribution to the Board’s understanding of the
issues was not significantly greater than GEC or ED”, which indicates that COC’s
contribution was at least equal to if not slightly greater than that of GEC or ED. In addition,
and as previously noted, the COC was alone in raising a significant legal issue with the
Board, which was its mandate to consider the upstream environmental impacts associated

% EB-2012-0451/0433/0074 , Exhibit L.EGD.GEC.2.

20 EB-2012-0451/0433/0074, Exh. L.EGD.GEC.1 (“DIRECT TESTIMONY OF PAUL CHERNICK ON BEHALF
OF THE GREEN ENERGY COALITION”).

2T EB-2012-0451, EB-2012-0433, EB-2013-0074, Filed: 2013-06-28, UPDATED: 2013-09-11, Exhibit
L.EGD.ED.1.
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with U.S. gas, and in particular the greenhouse gas emissions caused by U.S. shale
development.?®

Therefore, we respectfully submit that the reduction of the fees claimed by COC on the basis
that its scope was more limited than that of GEC and ED was unwarranted and in error.

3) The Board erred in fact in characterizing the nature of COC'’s interests in the proceedings

30.

31.

32.

33.

34.

The Board apparently based its decision to compare the costs claim of the COC with those by

ED and the GEC, but not other parties, on the finding that each is a “policy advocacy
7 29

group”.

While the Council’s interests also include broader public policy concerns, they explicitly
concern the security of energy supply to Canadian consumers, including the 26,000
supporters and members of the Council who reside in Ontario.* Indeed, a central focus of its
evidence and argument before the Board was the risk to the security of supply for Ontario
consumers arising from an overreliance on U.S. shale gas, and the consequent reduction in
the availability of supply over TransCanada Pipeline facilities providing access to western
Canadian natural gas resources.

In its concern for supply and related cost risks to Ontario consumers, COC shares at least
some common ground with APPrO and BOMA. Therefore, the Board’s failure to compare
the COC costs claim with those of APPrO and BOMA appears to have been based on an
unduly limited characterization of COC’s interests, and was in any event unreasonable.

Another reason for the Board to have compared COC’s cost claim with that of APPrO and
BOMA s that in objecting to the costs claim submitted by BOMA, Union Gas made that
comparison. It noted that “BOMA’s hours of preparation are 27% higher than that of COC at
494 hours”, and, “the hours of preparation for COC includes preparation time for consultants

it retained to prepare intervenor evidence”.*

In its decision, the Board reduced the fees for COC to $144,777, of which, as the Board
notes, $30,789 was claimed for experts. The remainder, $113, 994, was for counsel fees.
The corresponding amount allowed to each of BOMA and APPrO was $160,000. Table 2
summarizes the costs claimed by and costs allowed for these three interveners, each of which
had their claims for fees reduced. As the comparison reveals, the counsel fees allowed to the

%8 COC Final argument , supra note 9, at pp. 6, 30.

% Costs decision, supra note 2, at page 5.

* COC Final argument, supra note 9, at p. 6.

1 EB-2012-0451, EB-2012-0433, EB-2012-0074, Union Gas Limited — Comments on Cost claims (11 March 2014),
Motion Record TAB 4, at page 2.
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COC were substantially lower than those allowed to BOMA and APPrO, parties which
adduced no expert evidence.*

Table 2: Fees (Exclusive of experts) of Parties whose fees were reduced by the Board

COC APPro BOMA
Claimed 175,783.00 190,610.00 264,106.00
Allowed 113,994.00 160,000.00 160,000.00

35. As described, the Board used comparison as a means of assessing the reasonableness of the
COC costs claim. In addition to the errors of fact previously noted, its error in characterizing
COC interests in these proceedings appears to explain the Board’s failure to include APPrO
and BOMA in its comparative analysis. A broader contextual comparison of the COC costs
claim reveals that it is entirely consistent with those of other intervenors that played an active
role in the proceedings, and it is indeed more modest than several others. It is respectively
submitted that on this additional ground, the Board’s finding that the COC claim was
excessive and unjustified was in error.

36. Finally, the Union Gas reference to the COC costs claim (para. 33 above) is the only specific
comment made by either applicant on that claim.** While the COC subsequently wrote a
brief letter to the Board providing additional details of its account,® it was not responding to
any objection by the Applicants to its costs claims because no such objection had been made.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used in support of the
motion:

1. COC Cost Claim for Hearings (Motion Record, TAB 1);

2. EB-2012-0451, EB-2012-0433, EB-2013-0074, Decision and Order on Cost Awards- Issued
on 31 March 2014 and revised April 3, 2014, (Motion Record, TAB 2);

3. Affidavit of Steven Shrybman (Motion Record, TAB 3);

4. Union Gas Limited — Comments on Cost claims (11 March 2014)(Motion Record, TAB 4);

5. Enbridge Comments on Intervenor Cost Claim Submissions (11 March 2014) (Motion Record,
TAB 5);

%2 The same holds true in relation to the Canadian Manufacturers and Exporters (“CME”), as the Board’s order
indicates: the counsel fees allowed to COC were substantially lower than those allowed to CME, despite the fact that
the CME did not adduce expert evidence.

% See also Enbridge Comments on Cost claims, Motion Record, TAB 5.

% COC Costs Claim Response in EB-2012-0451/0433/0074 “GTA pipeline cases” (12 March 2014), Motion
Record, TAB 6.




28
-11 -

6. COC Costs Claim Response in EB-2012-0451/0433/0074 “GTA pipeline cases” (12 March
2014) (Motion Record, TAB 6); and

7. Such further evidence as the lawyers may advise and the Board may permit.

April 17, 2014.

TO:

AND TO:

Ontario Energy Board
2300 Yonge Street

27th Floor

Toronto, ON M4P 1E4

Aird & Berlis LLP

Sack Goldblatt Mitchell LLP
500 - 30 Metcalfe Street
Ottawa, ON K1P 5L4

Steven Shrybman (LSUC #: 20774B)
Tel: 613.482.2456

Fax: 613.235.3041
sshrybman@sgmlaw.com

Colleen Bauman (LSUC#: 53347J)
Tel: 613 482 2463

Fax: 613 235 3041
cbauman@sgmlaw.com

Lawyers for the Council of Canadians, Intervenors

Brookfield Place, 181 Bay Street

Suite 1800, Box 754
Ottawa, ON M5J 2T9

Fred Cass
Tel: 416.865.7742
Fax: 416.863.1515

Lawyers for Enbridge Gas Distribution Inc.
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AND TO: Torys LLP
79 Wellington St. W., Suite 3000
Box 270, TD Centre
Toronto, ON M5K 1N2
Fax: 416.865.7380

Crawford Smith
Tel: 416.865.8209
csmith@torys.com
Myriam Seers

Tel: 416.865.7535
mseers@torys.com

Lawyers for Union Gas Limited
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Ontario Energy Board 2
COST CLAIM FOR HEARINGS
Affidavit and Summary of Fees and Disbursements

Crtone

This form should be used by a party to a hearing before the Board to identify the fees and disbursements that form the party's cost
claim. Paper and electronic copies of this form and itemized receipts must be filed with the Board and served on one or more other

parties as directed by the Board in the applicable Board order. Please ensure al! required fields are filled in and the Affidavit portion is
signed and sworn or affirmed.

inspiietionss, ¢ L TR

- Required data input is indicated by yellow-shaded fields. Formulas are present in the document to assist with the calculation of the
cost claim.
- All claims must be in Canadian dollars. If applicable, state exchange rate and country of initlal currency.

Rate:  1.11 Country: United States

- A separate "Detall of Fees and Disbursements Being Claimed™ {comprising a "Statement of Fees Being Claimed" and a "Statement of
Disbursements Being Claimed") is required for each consultant or lawyer/articling student/paralegal. However, only one

“Summary of Fees and Disbursements"” covering the whole of the party's cost claim should be provided,

- The cost claim must be supported by a completed Affidavit signed by a representative of the party.

- A CV for each consultant must be attached unless, for a given consultant, a CV has been provided to the Board in another process
within the last 24 months.

- Except as provided in section 7.03 of the Practice Direction on Cost Awards, itemized receipts must be provided.

File # EB- 2012-0451-0433-0074 Process: Hearing re: Application for Leave to Conduct
Party: Council of Canadians Affiant's Name: Steven Shrybman
HST Number: HST Rate Ontario: _ 13.00% G5 Rale
—— B.C S
Full Registrant Qualifying Non-Profit
Unregistered O Tax Exempt J
Other O
Affidavit

i Steven Shrybman , of the City/Town of Ottawa
in the Province/State of Ontario , swear or affirm that:

1, | am a representative of the above-noted party (the "Party") and as such have knowledge of the matters attested to herein.

2. 1 have examined all of the documentation in support of this cost claim, including the attached "Summary of Fees and Disbursements
Being Claimed", "Statement(s) of Fees Being Claimed" and "Statement(s) of Disbursements Being Claimed".

3. The attached "Summary of Fees and Disbursements Being Claimed", "Statement(s) of Fees Being Claimed" and "Statement(s) of
Disbursements Being Claimed" include only costs incurred and time spent directly for the purposes of the Party's participation in the
Ontarig/EnergyBoard process referred to above.

4.Th does not include any costs for work done, or time spent, by a person that is an employee or officer of the Party as
desdribk dstions 6.05 and 6.09 of the Board's Practice Direction on Cost Awards.

4 4/-\/
L
Signat(rexf Affiant
Sworn or affirmed before me at the City/Town of Ottawa ,
in the Prgvince/State of Ontario ,on February 26/14
: {date)
AMANDA MARIE QUINN,
z 1 [ SR 1?0 Cg;nrglsslcnsr. :&clz City ofL gwawa.
smmicsionar : ¢ N r Sack Golcblait Mitchell LLB,
Commissioner for taking Affidavits Banistors and Solictor.
Expires May 1, 2014,

Page 1 of 2
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Ontario Energy Board @
COST CLAIM FOR HEARINGS A\t
Affidavit and Summary of Fees and Disbursements

File # EB- 2012-0451-0433-0074 Process: Hearing re: Application for Leave to Conduct

Party: Council of Canadians

. - .Summary.of Fees and Disbursements:Being:Clalivied. . .. . ... .. ..

Legal/cohsﬁlfantfeés - $1¥3 §59.50

Disbursements $ 1 LAd.53
HST $0%.H8. 53
Total Cost Claim S, \oH. 6\

Page 2 of 2
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Ontario Energy Board

COST CLAIM FOR HEARINGS
Detail of Fees and Disbursements Being Claimed

ke

Ornwin

File # EB- 2012-0451-0433-0074

Council of Canadians

Party:

Process: Hearing re: Application for Leave to Construct

Name: Steven Shrybman

Completed Years
Practising/Years of relevant

experience
Counsel/Articling Student/Paralegal:
Consultant: O
CV attached: CV not required: 1
Statement of Fees Being Clained, -
Hours Hourly Subtotal HST Total
rate

Preparation 348.60 | $330.00] (w5, 03%.00| $14,954.94 $129,992.94
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference 13.50| $330.00] $4,455.00 $579.15 $5,034.15
Attendance - Oral Hearing 31.30] 5330.00{ $10,329.00{ $1,342.77 $11,671.77
Argument 57.60| $330.00| $19,008.00 $2,471.04 $21,479.04
Case Management _$170.00 $0.00 $0 $0.00
[TOTAL LEGAL/CONSULTANT FEES 007777118, 83c00] $19,347.90] ~$168,177.90

Statement of Disbursements Being:Claimed LA D

Net Cost HST Total

Photocopies $902.50 $117.33 $1,019.83
Printing $0.00 50.00
Fax $0.00 $0.00
Courier $20.71 $2.69 $23.40
Telephone $§72.14 $9.38 $81.52
Paostage $11.20 $1.46 $12.66
Transcripts $0.00 $0.00
Travel: Air $2,379.33 $309.31 $2,688.64
Travel: Car $0.00 $0.00
Travel: Rail $205.50 $26.72 $232.22
Travel (Other): | $0.00 $0.00
Parking $48.13 included $48.13
Taxi or Airport Limo $103.43 $13.45 $116.88
Accommodation $0.00 $0.00
Meals $139.50 $18.14 $157.64
Other: | $553.03 $71.89 $624.92
TOTAL DISBURSEMENTS: [ $4,435.47]  $570.35] $5,005.82

lofl
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RECEIPT FOR CAB FARE

Amount Z//J P A Date & 6#“‘ ils.-—- i%

From

To

Cab No.
i HS.T. Induded In meter fare

.........

Retain this cepy for your
records
Customer copy

! RECEIPT FIEIE0IE] fr el
g L2423 G.S.T. Tl
| 2 o
i = =3
To :ﬁ: e
Date [5_[O 13 Amount_£Z <0 K3 Lie;
0
Signature___ <. < &1
et o v ren e e v g, -~ J
L . > AL
POSITANO RESTAURANT : e .
633 MOUT PLEASANT HdS29 Lo i
CTORNTO N | | DINE-TN RECEIPT
20025102 - Lo " POSITAND ‘RESTAU
GH2022510202 b 416-902058
HEONRE THLE - 2
10-08-2013 21:09:37 | S0L0 By 41, :
Acct # tii&**i***i*6076 c { TAG #100949' 10 )
B late */* CardType VI 11 gpgy oo/ i S
Name: SHRYBMAN/STEVEN ) i gﬁ'é?'ﬂARI 10.50 10.’?8 {
ADODOD0001010  Visa Credit ;. CHSTA SPECIAL 200 21/0 7
! BRANZINO - 13.50 1
Trace # 186 1 DESSERT 200 28007
Inv. # 160 oy SorEEstEA o piy [0
Auth # 081852 RN 001468021 i j DQBEEEC%SRES §3B T
N2 pER . RS, B85 3T
Purchase s;ai.gg 1 o cHaonwy - 9p8 12 BT
Tip 26- . : .
: SUBTOTAL 11625
Total M Y
C(0) ORI e SRR R
ACCOUNT T
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NN Best Western
Wgstﬁatm 20;71{1»1pt0n Hotel

uites
PLus
$ 1 6'00 plus HST
Room No.

THE BEST WESTERN PLUS
ROEHAMPTON HOTEL (the “HOTEL")
will not be held responsible for luss or
damage 10 the vehicle Jor which this check
has been issued and which damage occurs
between the premises and the place at which
the vehicle ' is either picked up from or
returned 1o by the' Hoel employees,
regardless of how such loss, dumage or injury
may have been caused, TIE BEST
WESTERN PLUS ROEHAMPTON HOTEL is
also nor responsible for luss or damage 1o
any articles left in said vehicie,

Guest Copy

N

Best Western
Roehampton Hoter
& Suites

774
nBet,

S

PLus

$ 1 6'00 plus HST

Room No,
TIHE BEST IVESTERN PLUS
ROEHAMPTON HOTEL (the “HOTEL")
will not be held responsible for loss or
damage 10 the vehicle for which this check
has been issued and which damage occurs
berween the premises and the pluce at which
the vehicle is either picked up from or
returned to by the Hotel employecs,
regardless of how such loss, damage or injury .
may have been caused, TIHE BLEST
WESTERN PLUS ROEHAMPTON HOTEL is
ulso not responsible for luss or damage 10
any ariicles left in said vehicle,

Guest Copy
Ne 5111
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Lisa Purdy

From: Lynn Ritchie

Sent: October 4, 2013 12:37 PM
To: Steven Shrybman; Lisa Purdy
Subject: RE: Cheque to Mr. Ingraffea

Hi Lisa — here is the additional amount:

Passenger Information

1: MrJohn Hughes : Adult (16+), Ticket Number: 0142126183126

Frequent Flyer Prog : None
Payment Card: XOOA~XCKX-3ooX~-6076
Seat Selection: ACO34 234

Meal Preference! Regular

Special Meeds:

Norne

Additional charges and/or refund summary

Passenger T‘,-rpe”

Air Transportation Charges
Airfare (includes Surcharges}

Taxes, Fees and Charges

Car:rada Goo-;is a.nd Servicgs Tax {GST/HST #10009-2287 RTOO‘Ol)

'Total.Additional Fare

Extra Charges (Change Fee)
ChangeFee = = .
Total Extra Charge (Change Fee)
Number of passengers

Grand Toteal - Canadian dallars

Additional
charges

Adult

~ 205.00

14.75

309.75

0.00

0.a00
1

$309.75

- —— e e Pyvp .

From: Steven Shrybman

Sent: October 4, 2013 12:06 PM

To: Lisa Purdy

Cc: Lynn Ritchie

Subject: RE: Cheque to Mr, Ingraffea

in reverse order

no canceliation for hotel

Lynn rebooked the flight - and may have the new amount.

—— pany w—
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C13-200--1311 -
CAR 1234
TARI TAB
(13,41 22013 139400

FiRCHaSE
Transaclion H A<
Card Tyve: Lies
Dot R N s A
Iatry: S ped
T vt ID: ) S

Ml‘.l‘l. e '. T c‘f:ﬁ |].:‘ r
Rt T il
T . . . T AP
.Bse .ate L sl
Tip: =3 LT,

Total: =9 8=

Auth.Code: 052747

Response: APPROVED

CUSTOMER COPY

CUSTOMER SERVICE:
1 866 565 8294
help@taxitab.com

DRIVER # F&%Lw

HINIHA
woo' qe3Ixead(ay

Ly ]

pEZB G9G 998 T
JOINHES HAWOLSNO

AT
166

ICE
94
com

-

——— Job#
BLLIEINE Lo

RECEIPT FOR CAR FARE

Ad0D HAWOLSND .

¥

st 000 g(ﬂf 1L /)3

H
.

From
To 7__'"'
Cab No. h {/ Driver /'/ 94
HST 7 xmmo
indud, meter fare 23::‘
D e B R BT x> .
aE GrVvaRTaes T :
0 - 0¥ e I3 40,0 CC) .
g o QC 23 o3 83 .
O - DO I >—C - 0 w\ .
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+ BECR Tai
1o wrliue Ly
~  Tuonts ON M4A 258

wwwbeckaxicon

({9)751 5555

13-8%0
S8 E
. M. 5421808
T 9208 F=% ogoogoq;
atch » e 372001001005
08125, i3 08:3820
cve: v
APPR CODE: 078445
VISA
*Hﬂliiﬂ"‘*gﬂ?ﬁt; **/f*
ANOUNT $16.75 .

00 - APFROVED . 001

Visa Credit

AlD: A0000000031g10
TV

R: 00 0o 0o gy 00
TSt F8 qg

Thank You for Choosing
Beck Tay
+ 3 Ways o Order
PHONE-WER-APP
HB3P
CAB 1483

——

.........................

1 BLUE LINE TaxT
613-238-1111
CAR 1445

XL TAB 2 o0/,
08/26,2013 15:32:09

PURCHQSE
Transaction # a
Card Type: Uisa
Acc: *eenanacaG)75
Entry: Swiped
Terminal ID: 29R31110
Merchant. 1D: 29RRRR
Batch: 001408
Trace Number: 007328
* Bse Amt: 1s.an
.Code: 066632
g::gonse : APPFRAUED

CUSTOMER COPY

CUSTOMER SERUICE
1 866 565 8294
help@taxitab.com
DRIVER #
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Search
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l Your booking is confirmed. Booking reference: PKYZWV

l@/ ®» An email booking confirmation has been sent to: davehughes@twincomm.

= Use your booking reference to retrieve your official Itinerary/Receipt at air

Passengers Mr John David Hughes

o smn v semamt e Ljae st =gt S ms brires eme Amee 08t St bos e s

} Fione Frorm To

- : AC6582 Campbell River (YBL)

Toronto {YYZ)
-4 © ACO34

- Connection in Vancouver -

R
s i

AC101 Toronto (YYZ)
Sl ACBS97 - Connectlon in Vancouver -

S90n e 0 e ot e+ et ¢t on S0 st w0 F  mmemmon

Campbell River (YBL)

Departure Arrival
07:00 16:22
Mon 30-Sep 2013 NMon 3C
Cimoo 16:50
Wed 02-Oct 2013 Wed 04

Lynn Ritchie
Assistant to Mark Wright, Vanessa

Payne and Steven Shrybman
T 416.979.6421
F 416.591.7333
E [rtchie@sgmlaw.com

B Sack

[4 Goldblatt
Ml Mitchell
O LLP

20 Dundas StreetW., Suite 1100
Toronto ON M5G 2G8
www.sgmiaw.com

THIS E-MAIL MAY CONTAIN CONFIDENTIAL INFORMATION WHICH IS PROTECTED

BY LEGAL PRIVILEGE. IF YOU ARE NOT THE INTENDED RECIPIENT, PLEASE IMMEDIATELY
NOTIFY US BY REPLY E-MAIL OR BY TELEPHONE (COLLECT IF NECESSARY), DELETE THIS

E-MAIL AND DESTROY ANY COPIES.
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Lisa Purdy

From: Steven Shrybman

Sent: September 5, 2013 10:24 PM

To: Lisa Purdy

Subject: FW: Itinerary - Please do not reply to this email

| have changed my return flight to Ottawa and saved some money. So please substitute this invoice
for the previous one — they refunded the difference.

e womoer miews s € et TIatn e A te e b BANmd Me e tmmin Ay 0 e Al PR e et S S in  mee o Bais S vR P e ¢ e

From' PorterAirllnes@ﬂyporter com [mailto:PorterAlrlines@flyporter.com]
Sent: September 5, 2013 4:22 PM

To: Steven Shrybman

Subject: Itinerary - Please do not reply to this email

- Cotnan et oA v o,

More destmatlons More aﬁ'ordably PR

Help us reach new dequnatmm sz1t porterp]ans com. G-

Passenger Itinerary

Thank you very much for your business. We have confirmed your reservation in our system. You
will not receive a paper ticket. Please review flight information for accuracy and make note of ID
requirements and recommended check-in times. You may print this itinerary for your reference.

MR. STEVEN SHRYBMAN
106 HELENA AVE
TCRONTO, ON M6G 2H2

CANADA

Confirmation R3JLXI Agent Name: SHRYBMAN
Number:

Booking Date: 03 Sep 2013 Booked By: X

Passenger Information:

Name . VIPorter Number Flight #/Seat #
Mr. Steven SHRYBMAN 8340000055 255/NA

————————————————————————

1




Flight Information:

Date Flight Depart Arrive Stops
07 Sep 2013 255 Toronto (YTZ) Ottawa (YOW)
10:35 11:31

Fare Summary (CAD):

Base Fare: $109.00
NAV and Surcharges: $12.00
Air Traveller Security Charge: $7.12
Alrport Improvement Fee: $20.00
Harmonized Sales Tax: $19.26
Total Fare Price: $167.38
Visa: $410.33
Balance Due: $-242,95
GST/HST Number: 841583271 QST Number: 1212573775

Baggage Policy:
TWO items of carry-on baggage are permitted per fare-paying passenger.

s Carry-on baggage is limited to two pieces:
o 1standard article not exceeding 55 cm x 40 cm x 23 cm (21.5" x 15.5" x 9") and
weighing less than 9 kg (20 Ib)

o 1 personal article not exceeding 43 cm x 33 cm x 16 cm (17" x 13" X 6") and
weighing less than 9 kg (20 Ib)

s Items that are not permitted in carry-on baggage aboard the aircraft are those that
present a potential hazard. They include, but are not limited to, weapons, tools,
restraining devices, toy weapons, cutting and puncturing devices (knives, box cutters,
scissors, straight razors) ice skates and other hazardous items as defined and regulated
by law including explosives, poisons, and other toxic materials.

¢ All carry-on baggage must fit in the sizing units located both at check-in and the gate
areas.

s On board the aircraft, all carry-on baggage must be stowed under the seat or in the
overhead compartments.

e The following items are not counted as carry-on: coats, cameras, receptacles containing
human remains, containers carrying life sustaining items, strollers, child restraint
systems, crutches, canes, walkers and other such items.

e Porter may require that an item of carry-on baggage travel as checked luggage if the bag

.

2
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Lisa Purdy

From: Steven Shrybman

Sent: September 2, 2013 9:12 PM

To: Lisa Purdy

Subject: FW: Itinerary - Please do not reply to this email

Please bhill this to the COC on the OEB file

From: PorterAirlines@flyporter.com [mailto:PorterAirlines@flyporter.com]
Sent: September 2, 2013 9:11 PM

To: Steven Shiybman

Subject: Itinerary - Please do not reply to this email

s s ey §h W Mt & et 48 s O SN W mmt § MR e v

nortar

porter
porier
porter

Passenger Itinerary

Thank you very much for your business. We have confirmed your reservation in our system. You will not
receive a paper ticket. Please review flight information for accuracy and make note of ID requirements
and recommended check-in times. You may print this itinerary for your reference.

MR. STEVEN SHRYBMAN
106 HELENA AVE
TORONTO, ON M6G 2H2

CANADA
Confirmation Number: RCVPQX Agent Name: SHRYBMAN
Booking Date: 03 Sep 2013 Booked By:

Passenger Information:
Name VIPorter Number Flight #/Seat #
Mr. Steven SHRYBMAN 8340000055 260/NA

Flight Information:

Date Flight Depart Arrive Stops
11 Sep 2013 260 Ottawa (YOW) Toronto (YTZ)
14:20 15:20
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Fare Summary (CAD):

Base Fare: $194.00
Air Traveller Security Charge: $7.12
NAV and Surcharges: $12.00
Airport Improvement Fee: $20.00
Harmonized Sales Tax: $30.31
Total Fare Price: $263.43
Visa: $263.43
Balance Due: $0.00
GST/HST Number: 841583271 QST Number: 1212573775

Baggage Policy:

TWO items of carry-on baggage are permitted per fare-paying passenger.

Carry-on baggage is limited to two pieces:
o 1 standard article not exceeding 55 cm X 40 cm x 23 cm (21.5" X 15.5" x 9") and weighing
less than 9 kg (20 Ib)

o 1 personal article not exceeding 43 cm x 33 cm x 16 cm (17" x 13" x 6") and weighing
less than 9 kg (20 Ib)

Items that are not permitted in carry-on baggage aboard the aircraft are those that present a
potential hazard. They inciude, but are not limited to, weapons, tools, restraining devices, toy
weapons, cutting and puncturing devices (knives, box cutters, scissors, straight razors) ice skates
and other hazardous items as defined and regulated by law including explosives, poisons, and
other toxic materials.

All carry-on baggage must fit in the sizing units located both at check-in and the gate areas.
On board the aircraft, all carry-on baggage must be stowed under the seat or in the overhead
compartments.

The following items are not counted as carry-on: coats, cameras, receptacles containing human
remains, containers carrying life sustaining items, strollers, child restraint systems, crutches,
canes, walkers and other such items.

Porter may require that an item of carry-on baggage travel as checked luggage if the bag cannot
be safely stowed in the cabin.

For travel before August 1, 2013 or for flights booked before July 3, 2013
ONE item of checked baggage is permitted, free of charge, per fare-paying passenger.

One piece of checked baggage is accepted free of charge for each fare paying passenger.

The total combined weight of all checked baggage is limited to 23 kg (50 Ib).

The weight of the baggage is combinable for passengers booked under the same reservation file.
A second piece of checked baggage Is permitted for a charge of $20 CAD/USD per direction.
There Is a $50 CAD/USD charge per additional bag, over and above 2 pieces of baggage.

2
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Lisa Purdy

From: Steven Shrybman

Sent: August 18, 2013 5:09 PM

To: Lisa Purdy

Subject: FW: Steven Shrybman : Your VIA ltmerary and receipt for booking AlF728

-please bill to Gas Pipe — re attendance at settlement conference in Toronto on %28

— o

From: VIA Rail Canada [mailto:service@viarail, ca]
Sent: August 19, 2013 5:06 PM
To: Steven Shrybman

Subject: Steven Shrybman : Your VIA itinerary and receipt for booking AIF728

Thank you for choosing R *..

VIA Rail Canada . VIA Raft Canacit

BOOKING CONFIRMATION: AIF728

STEVEN SHRYBMAN, VIA PREFERENCE: 88**53

IMPORTANT - AN E-BOARDING PASS HAS BEEN ISSUED FOR EACH SEGMENT OF
THIS TRIP AND HAS BEEN SENT IN A SEPARATE E-MAIL. Please bring all e-boarding
passes on your trip and review this confirmation carefully as it includes some important
information about travelling with us.

TRAIN 59 | info

From: OTTAWA Mon, Aug 26, 2013 Departure: 17:02 PM
To: TORONTO NMon. Aug 26, 2013 Arrival: 21:01 PM
Class. Business Car: 1 Seat: 5A Window

Remarks; Operated by: VIA Rail Canada, This train goes through Ottawa on the way from Montreal

to Toronto.

Carry-on baggage
. OPTION 1 (Recommended in sleeping cars)

i*a‘
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- 2 articles

Maximum

11.5kg (25 Ib.) each
54.5x39.5x23cm (21.56 x15.5x9in.)

- 1 personal article

Maximum

11.5 kg (25 Ib.)

43%x15x33cm (17x6x131in.)
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For this option, articles of more than 11.5kg (25 Ib.) are not allowed on board.

OR

AR

e mar:
A

OPTION 2 (NOT recommended In sleeping cars)

- 1 article

Maximum

18 kg (40 Ib.)

158 linear cm (62 linear in.) (length + width -+ height)

SET

(o

2

- 1 personal article

Maximum

11.5kg (25 Ib.)

43x16x33cem (17x6x 13 in.)

A

3

T

T poaatiy i 1)
DENE

TS

For this option, an article between 41 and 50 Ib. (19 and 23 kg) is allowed on board, but is subject to

a surcharge of $20 (taxes included, per one-way trip) for excess weight. An article weighing more
than 50 Ib. is not allowed on board.

Checked baggage

E No checked baggage.
ok

T IRE R0
AN

Fary

4
f‘z‘, *VIA Rail reserves the right to weigh, strictly enforce baggage allowances and collect excess
3 baggage charges.

- 'CONDITIONS 'OF CONTRACT *

1. Your ralil ticket is not transferable and is valid only for travel on the train and date shown.
You may exchange or refund this e-boarding pass up until the scheduled departure time
indicated on this ticket, subject to the conditions of the applicable fare plan. Piease advise
VIA Rail in advance of any travel cancellation.

Times shown in timetable or elsewhere are not guaranteed.

In case of necessity, VIA Rail may cancel a train or substitute alternate transportation
without notice.

To ensure all passengers' safety, VIA Rail reserves the right to inspect all baggage.

You are responsible at all times for your carry-on baggage. VIA Rail assumes a limited
liability for loss or damage to checked baggage. Ask VIA Rail personne! for more details.

@ N

o e

Other conditions apply to your ravel,

-REGEIPT"

FARE INFORMATION

- Steven Shrybman_(Adult) | __ .. $111.87
_FARE: §96.00 G.S.T/H.8.T.: $12.87 P.S.T.: $0.00 TOTAL: $111.87
TAX INFORMATION

Taxable fare: $99.00

G.S.T/H.S.T. number: 105521785RT001

PAYMENT 45005076 - AUTHORIZATION # 020642
TRANSACTION DATE 08/1 9/2013

CITINERARY ~ FARE PLAN * ¥ REFUND/EXCHANGE CONDITIONS . -
Before Departure : Exchangeable and refundable less

OTTAWA/ BUSINESS a $24.75 plus applicable tax(es) service charge.

TORONTO After Departure : Non-exchangeable and non-
refundable.

Other Useful Information (links)
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Lisa Purdy

From: Steven Shrybman

Sent: ) September 19, 2013 8:41 AM

To: Lisa Purdy

Subject: FW: Itinerary - Please do not reply to this email

This should get billed to the OEB.

M SL e sem  em fw e TTAIIem W 0 beteE SR G N as Ay e S Se ce MR §s MR UPe me S MP mee o vms P e

From' PorterAlrlmes@ﬂyporter com [mailto:PorterAiriines@flyporter.com]
Sent: September 18, 2013 11:20 PM

To: Steven Shrybman

Subject: Itinerary - Please do not reply to this emall

v memtem o s SR P el I N W e ——

‘porter

Mme destinations: More aﬂ’o rdably.

‘Help us reach new destmauons. Visit porterplanscom, O

&.N\._..‘-*" %W'

Passenger Itinerary

Thank you very much for your business. We have confirmed your reservation in our system, You
will not receive a paper ticket. Please review flight information for accuracy and make note of ID
requirements and recommended check-In times. You may print this itinerary for your reference.

MR. STEVEN SHRYBMAN
106 HELENA AVE
TORONTO, ON M6G 2H2

CANADA

Confirmation X6FK4M Agent Name: SHRYBMAN
Number;

Booking Date: 19 Sep 2013 Booked By:

Passenger Information:

Name VIPorter Number Flight #/Seat #
Mr. Steven SHRYBMAN 8340000055 251/NA

e
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Flight Information:

Date Flight Depart

Arrive
20 Sep 2013 251 Toronto (YTZ) Ottawa (YOW)
10:10 11:06

Fare Summary (CAD):

Base Fare:

$109.00
NAV and Surcharges: $12.00
Alr Traveller Security Charge: $7.12
Airport Improvement Fee: $20,00
Harmonized Sales Tax: $19.26
Total Fare Price: $167.38
Visa: $167.38
Balance Due: $0.00

GST/HST Number: 841583271

QST Number: 1212573775

Baggage Policy:

—————————————————————————————

TWO items of carry-on baggage are permitted per fare-paying passenger.

Carry-on baggage is limited to two pieces:
o 1 standard article not exceeding 55 cm x 40 cm x 23 cm (21.5" x 15.5" x 9") and
weighing less than 9 kg (20 Ib)
o 1 personal article not exceeding 43 cm x 33 cm x 16 cm (17" x 13" x 6") and
weighing less than 9 kg (20 Ib)

Items that are not permitted In carry-on baggage aboard the aircraft are those that
present a potential hazard, They Inciude, but are not limited to, weapons, tools,
restraining devices, toy weapons, cutting and puncturing devices (knives, box cutters,
scissors, straight razors) ice skates and other hazardous items as defined and regulated
by law including explosives, poisons, and other toxic materials.

All carry-on baggage must fit in the sizing units located both at check-in and the gate
areas.

On board the aircraft, all carry-on baggage must be stowed under the seat or in the
overhead compartments.

The following items are not counted as carry-on: coats, cameras, receptacles containing
human remains, containers carrying life sustaining items, strollers, child restraint
systems, crutches, canes, walkers and other such items.

Porter may require that an item of carry-on baggage travel as checked luggage if the bag
cannot be safely stowed in the cabin.
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Lisa Purdy

From: Steven Shrybman

Sent: September 2, 2013 9:25 PM

To: Lisa Purdy

Subject: FW: Itinerary - Please do not reply to this email
This gets billed to the same file C 0l - OF A

" et goman -t N L R e e map s e e e . eme v -

From: PorterAirlines@flyporter.com [mailto:PorterAirlines@flyporter.com]
Sent: September 2, 2013 9:24 PM

To: Steven Shrybman

Subject: Itinerary - Please do not reply to this email

Passenger Itinerary

Thank you very much for your business. We have confirmed your reservation in our system. You will not
receive a paper ticket. Please review flight information for accuracy and make note of ID requirements
and recommended check-in times, You may print this itinerary for your reference.

MR. STEVEN SHRYBMAN
106 HELENA AVE
TORONTO, ON M6G 2H2

CANADA
Confirmation Number: R3JLXI Agent Name: SHRYBMAN
Booking Date: 03 Sep 2013 Booked By:

Passenger Information:

Name VIPorter Number Flight #/Seat #
Mr. Steven SHRYBMAN 8340000055 271/3C

Flight Information:

Date Flight Depart Arrive Stops
05 Sep 2013 271 Toronto (YTZ) Ottawa (YOW)
18:55 19:51
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Fare Summary (CAD):

Base Fare: $324.00
NAV and Surcharges: $12.00
Alr Traveller Security Charge: $7.12
Airport Improvement Fee: $20.00
Harmonized Sales Tax: $47.21
Total Fare Price: $410.33
Seat Fee: $0,00
Total Including Service Charges: $410.33
Visa: $410.33
Balance Due: $0.00
GST/HST Number: 841583271 QST Number: 1212573775

Baggage Policy:
TWO items of carry-on baggage are permitted per fare-paying passenger.

e Carry-on baggage is limited to two pieces:
o 1 standard article not exceeding 55 ¢cm x 40 cm x 23 cm (21.5" x 15.5" x 9") and weighing
less than 9 kg (20 Ib)
o 1 personal article not exceeding 43 cm x 33 ¢cm x 16 cm (17" x 13" x 6") and weighing
less than 9 kg (20 Ib)

e Items that are not permitted in carry-on baggage aboard the aircraft are those that present a
potential hazard. They include, but are not limited to, weapons, tools, restraining devices, toy
weapons, cutting and puncturing devices (knives, box cutters, scissors, straight razors) ice skates
and other hazardous items as defined and regulated by law including explosives, poisons, and
other toxic materials.

» All carry-on baggage must fit in the sizing units located both at check-in and the gate areas.

e On board the aircraft, all carry-on baggage must be stowed under the seat or in the overhead
compartments.

¢ The following items are not counted as carry-on: coats, cameras, receptacles containing human
remains, containers carrying life sustaining items, strollers, child restraint systems, crutches,
canes, walkers and other such items,

* Porter may require that an item of carry-on baggage travel as checked luggage if the bag cannot
be safely stowed in the cabin.
For travel before August 1, 2013 or for flights booked before July 3, 2013

ONE item of checked baggage is permitted, free of charge, per fare-paying passenger,

* One plece of checked baggage is accepted free of charge for each fare paying passenger.

2




50

Lisa Purdy

From: Steven Shrybman
Sent: May 1, 2013 11:01 AM
To: Lisa Purdy

Subject:

FW: Steven Shrybman : Your VIA itinerary and receipt for booking ZKM338

please bill to gas pipe

(and if I don't indicate dtherwise, please also put a claim in for this expense)

From: VIA Rail Canada [service@viarail.ca]
Sent: 01 May 2013 07:26
To: Steven Shrybman

Subject: Steven Shrybman : Your VIA itinerary and receipt for booking ZKM398

Thank you for choosing N *b

VIA Rail Canada . V‘!ARaiICamd:‘i

BOOKING CONFIRMATION: ZKM398
STEVEN SHRYBMAN

IMPORTANT - AN E-BOARDING PASS HAS BEEN ISSUED FOR EACH SEGMENT OF
THIS TRIP AND HAS BEEN SENT IN A SEPARATE E-MAIL. Please bring all e-boarding

passes on your rip and review this confirmation carefully as it includes some important
information about travelling with us.

TRAIN 656 | info

From: TORONTO Thu. May 2, 2013 Departure: 16:20 PM
To: OTTAWA Thu. May 2, 2013 Arrival: 20:19 PM
Class: Business Discounted fare Car: 1 Seat: 8C Aisle

Remarks: Operated by: VIA Rail Canada. Route: Toronto-Ottawa-Montréal

Qarry—on baggage
'« OPTION 1 (Recommended in sleeping cars)

1.

-2 articles

Maximum

11.5 kg (25 Ib.) each

545x39.5x23 cm (21.5x 16.5%x9in.)

[

i+ -1 personal article

?'i Maximum

7 11.5kg (25 Ib.)

¥ 43x15%x33cm (17 xBx131n.)
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For this option, articles of more than 11.5 kg (25 Ib.) are not allowed on board.
R .
- OPTION 2 (NOT recommended in sleeping cars)

_ -1 article
- Maximum
# 18kg (40 Ib.)
¥ 158 linear cm (62 linear in.) (length + width + height)

. -1 personal articie

&+ Maximum

5 11.5kg (25 |b.)

2 43x15%x33cm (17 x6x 131in.)

f'r; For this option, an article between 41 and 50 Ib, (19 and 23 kg) Is allowed on board, but is subject to
- asurcharge of $20 (taxes included, per one-way trip) for excess weight. An article weighing more
". than 50 Ib. is not allowed on board.

éhecked baggage
"- No checked baggage.

.‘ *VIA Rail reserves the right to weigh, strictly enforce baggage allowances and collect excess
- baggage charges.

1. Your rail ticket is not transferable and is valid only for travel on the train and date shown.
You may exchange or refund this e-boarding pass up until the scheduled departure time
indicated on this ticket, subject to the conditions of the applicable fare plan. Please advise
VIA Rail in advance of any travel cancellation.

Times shown in timetable or elsewhere are not guaranteed.

In case of necessity, VIA Rail may cancel a train or substitute alternate transpartation
without notice.

To ensure all passengers' safety, VIA Rail reserves the right to inspect all baggage.

You are responsible at all times for your carmry-on baggage. VIA Rail assumes a limited
liability for loss or damage to checked baggage. Ask VIA Rail personnel for more details.

g wN

Other conditions apply to your travel.

peipiagfi-u A oSyt L g 00 g OGP UG UGG PG . ool gl

FARE: $106.50 G.S.T/H.S.T.: $13.85 P.S.T.: $0.00 TOTAL: $120.35
TAX INFORMATION

Taxable fare: $106.50
G.S.T/H.S.T. number: 105521785RT001

PAYMENT 4500********g076 - AUTHORIZATION # 024050
TRANSACTION DATE 05/01/2013

REFUND/EXCHANGE CONDITIONS®:

Ty L2

TORONTO /
OTTAWA SEAT SALE Non-exchangeable and non-refundable.

Other Useful Information (links)

¢ Seat Assignment in Economy Class
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« VIA's baggage policy
« VIA Terms and Conditions

Customer Support

« For assistance or queries regarding your train booking, please contact VIA Rail for help
at service@yviarail.ca

Risk Free Booking

» Fully refundable prior to paper ticket issuance if cancelled online within 24 hours of
booking and before scheduled train departure, whichever comes first.

How to cancel a booking online?

» You can cancel your booking online if you have not yet exchanged this booking
confirmation for a paper ticket.

+ Go to reservia.viarail.ca/cancellation/request.aspx?i=en
« Follow the insfructions

How to get a refund if paper tickets have already been issued?

s Call 1 888 VIA-RAIL (842-7245) fo cancel your booking
* Then go to a VIA station with your unused ticket (including the "Receipt" portion) and
the credit card used to purchase your ticket, to obtain your refund.

Do you want to book a hotel room?

VIA Rail offers you special deals on hote! rooms, Whether you're travelling for business or
pleasure, we can help you complete your travel plans in one stop with www.viarail.ca

Book a hotel




From: PorterAiriines@flyporter.com. [PorterAlrlines@flyporter.com]
Sent: 02 October 2013 12:59 23

To: Steven Shrybman
Subject: Itinerary - Please do not reply to this email

-

[ - DS PR
P . s ‘ .
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. LI g T g .3 . S el o .
N .. ¥ Se g . .

- Mote déstinatiors:More affofdablys’ < L2
a w*Help 'HS‘I'Ea.t"}.I new destmatlons \ﬁsitportarplansm& [}; T o

Passenger Itinerary

Thank yqu very much for your business, We have confirmed your reservation in our system. You
will not recelve a paper ticket. Please review flight information for accuracy and make note of ID
requirements and recommended check-In times. You may print this itinerary for your reference.

MR, STEVEN SHRYBMAN

500-30 METCALFE ST

OTTAWA, ON K1P 504

CANADA

Confirmation B7EFTW Agent Name: SHRYBMAN
Numbenr:

Booking Date: 02 Oct 2013 Booked By:

Passenger Information:

Name VIPorter Number Flight #/Seat #
Mr. Steven SHRYBMAN 8340000055 . 251/NA274/NA

w

1




54

Flight Information:
Date Flight Depart Arrive Stops
06 Oct 2013 251 Toronto (YTZ) Ottawa (YOW)
10:30 11:26
07 Oct2013 274 Ottawa (YOW) Toronto (YTZ)
20:00 21:00 .
Fare Summary (CAD):
Base Fare: $218.00
NAV and Surcharges: $24.00
Air Traveller Security Charge: $14.:24
Airport Improvement Fee: $40.00
Harmonized Sales Tax: $38.52 C\
---------- =y oC cd:CE® hle
Total Fare Price: $334.76 3~ XVO COC
Visa: $£334.76
Balance Due: $0.00

GST/HST Number: 841583271 QST Number: 1212573775

Baggage Policy:

TWO items of carry-con baggage are permitted per fare—-p:aying passenger.

¢ Carry-on baggage is limited to two pieces:
o 1standard article not exceeding 55 cm X 40 cm X 23 cm (21.5" x 15.5" x 9") and
weighing less than 9 kg (20 Ib)

o 1 personal article not exceeding 43 cm x 33 cm X 16 cm (17" x 13" x 6") and
weighing less than 9 kg. (20 1b)

Items that are not permitted in carry-on baggage aboard the aircraft are those that
present a potential hazard. They include, but are not limited to, weapons, tools,
restraining devices, toy weapons, cutting and puncturing devices (knives, box cutters,
scissors, straight razors) ice skates and other hazardous items as defined and regulated
by law including explosives, poisons, and other toxic materials.

All carry-on baggage must fit in the sizing units located both at check-in and the gate
areas.

On board the aircraft, all carry-on baggage must be stowed under the seat or in the
overhead compartments.

The following items are not counted as carry-on: coats, cameras, receptacles containing

e ————————————————————————————————

2
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700 - 170 Laurier Avenue West

Ottawa, Ontario
KIP5VS

Attention:

Brent Patterson

RE:  Council of Canadians re: Enbridge Gas Distribution

FEES

18-Apr-13

24-Apr-13

24-Apr-13

25-Apr-13

25-Apr-13

26-Apr-13

26-Apr-13

26-Apr-13

30-Apr-13

30-Apr-13

30-Apr-13

Review Board notice and reporting to clients re; same;

Review of file to briefing 8. Hart re: attendance at telephone
conference on April 26

E-mail correspondence with S, Shrybman re: OEB
conference call on behalf of Council of Canadians; printing
and reviewing information;

Review application; Telephone conversation with D. Poch
re: coordination; email correspondence with L. Sumi and
clients;

Review of materials and preparation for OEB conference
call to take place April 25,2013; Discussion with S.
Shrybman;

Email exchange with other party re: L. Sumi evidence;

Participation in Issues and Process conference call re:
Enbridge /union applications (OEB);

Preparing notes on conference call and emailing summary
to S. Shrybman;
Reporting note to client;

Discussion with other intervenors;

Prepare for and attend proceeding before the Board;

Date:
Invoice #

Matter #

HOURS

0.80

1.00

0.30

6.80

1.00

0.40

3.30

0.30

1.00

0.50

6.40

04 Feb 2014
Sample

13-840

SLS

SLS

SH

SLS

SH

SLS

SH

SH

SLS

SLS

SLS
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01-May-13

01-May-13

01-May-13

01-May-13

02-May-13

02-May-13

02-May-13

06-May-13

06-May-13

06-May-13

06-May-13

13-May-13

13-May-13

13-May-13

13-May-13

15-May-13

15-May-13

16-May-13
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Email exchanges with client re: nature and scope of
intervention;

Telephone call with L. Sumi re: retainer and to review her
most recent work;

Review of file;

Debrief clients on hearing day; seek instructions;
Review of file in preparation for client contact call;
Telephone conversation with D. Poch re: coordination of
expert evidence;

Further exchanges with client and L. Sumi;

Review L. Sumi paper from Gas Market Regulation
proceedings;

Email correspondence with L, Sumi and D. Poch;
Review T. Colborne article to email request for expert

evidence;

Review A. Ingraffea reports; review letter of inquiry re:
possible retainer to give expert evidence;

Preparation for telephone call with D. Hughes and L. Sumi
re: possible retainer as expert witness;

Preparation for telephone call with D. Hughes and D.
Roberts re: possible retainer as expert witness;

Review email correspondence;
Follow up correspondence with D. Hughes and D. Roberts
re: retainer, funding and directing both to relevant Board

files;
Review Enbridge application;

Email exchange with E. Lui;

Telephone conversation with E. Lui for update and
instructions;; exchange with D. Poch re: integration and

relevance of bubble evidence; exchange with D, Hughes re:

1.10
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0.60

1.90

1.40

0.50

1.80

0.90

0.40

1.20

1.30

1.50

1.30

0.80

0.90

1.50

0.50

7.10
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SLS

SLS

SLS

SLS




57

interrogatories; further review of application and supporting
documents; review of NEB TCPL toll decision referenced
by Enbridge Gas Distribution; email correspondence with
clients and consultants re: mandate and interrogatories;
review TCPL open season;;

19-May-13 Review Union Gas proposal; 3.00 SLS

20-May-13 Review interrogatories and experts comments; prepare 8.00 SLS
information requests;

21-May-13 Finalize file and serve information requests; 6.50 SLS

22-May-13 Brief review and filing of information requests by various 1.00 SLS
parties;

27-May-13 Review production order; 0.30 SLS

01-Jun-13 Review correspondence; 2.00 SLS

10-Jun-13 Correspondence with L, Sumi and review outline of her 520 SLS

report; telephone conversation with D. Poch re: form and
format for our evidence; review of file and information

requests;
I1-Jun-13 Review A. Ingraffea articles and prepare memo to him; 1.00 SLS
11-Jun-13 Review responses to information requests; email exchange 1.00 SLS

with L, Sumi;

12-Jun-13 Review information request exchanges between Enbridge 2.50 SLS
and other parties;
18-Jun-13 Review L. Sumi's draft, related email exchange and 2.20 SLS
correspondence with A. Ingraffea; consultation with D,
Poch;
18-Jun-13 Review email correspondence of parties; 0.50 SLS
18-Jun-13 Consult with experts; 0.90 SLS
19-Jun-13 Review articles by expert; draft outline for A. Ingraffea 420 SLS

report; email correspondence with A. Ingraffea;

20-Jun-13 Email exchange with experts; draft A. Ingraffea report; 6.90 SLS
telephone conversation with D, Hughes;

20-Jun-13 Telephone conversation with D. Poch re; CH4 leakage in 030 SLS
larger system;
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22-Jun-13

23-Jun-13

23-Jun-13

24-Jun-13

24-Jun-13

26-Jun-13

26-Jun-13

26~Jun-13

27-Jun-13

27-Jun-13

27-Jun-13

27-Jun-13

28-Jun-13

30-Jun-13

02-Jul-13

04-Jul-13

06-Jul-13
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Review motion re: Gaz Metro and Union Gas;

Exchange with consultants re; their respective reports;

Review and comment on Ingraffea; email to D, Poch and L.
Sumi re: same;

Further exchanges with D. Poch and his consultants re:
TCPL agenda for mainline; receipt of next drafts from A.
Ingraffea and L. Sumi;

Email exchanges with D. Poch and L. Sumi re: A, Ingraffea;
prepare first draft and add comments and remit to A,
Ingraffea;

Final review of A. Ingraffea's evidence;

Review and comment on Ingraffea draft # 3;

Review and comment on L. Sumi opinion;

Review of D. Hughes first draft;

Review of D. Hughes second draft;

Email exchanges with experts, interveners and to review
correspondence from the parties and interveners;

Review of L. Sumi final response to IR;

Various exchanges with experts; finalize, file and serve the
expert reports of L. Sumi, A, Ingraffea and D. Hughes;

Serve all Parties;

Email correspondence with clients; review PO; review POs
#4 and #5; email correspondence with experts re:
interrogatory timelines; review Union Gas motion; email
correspondence with D. Poch re: Union Gas motion;
Receipt and review of revised Union Gas Application;

Further review of IRs and email exchange with experts re:
same;
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06-Jul-13

08-Jul-13

09-Jul-13

10-Jul-13

10-Jul-13

11-Jul-13

11-Jul-13

12-Jul-13

13-Jul-13

15-Jul-13

15-Jul-13

15-Jul-13

15-Jul-13

15-Jul-13

15-Jul-13

15-Jui-13

16-Jul-13
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Review Presidents Action Plan re; UGL and EGD IRs;
exchanges with A, Ingraffea and L. Sumi re: same;

Review IRs to D. Hughes and telephone conversation re:
same;

Reviewing correspondence and motion materials filed by
the parties; correspondence with experts re: interrogatories;

Review [Rs and Telephone conversation with L. Sumi, A.
Ingraffea and D. Hughes; memo to student re: article search;
review correspondence and motion materials; exchanges
with student re: responses to interrogatories;

Retrieving academic articles requested by Union Gas
interrogatories;

Review correspondence from parties and attend hearing
online;

Exchange with student and staff re: responses to
interrogatories;

Review correspondence and filings of the parties and board;
Telephone conversation with D. Poch re: recent
developments and potential impacts on approvals; draft

interrogatories for TCPL;
Review file and correspondence with D. Hughes re: IRs;

Memos to A. Ingraffea and L. Sumi re: their response to
IRS;

Review Enbridge's revised application;

Review and comment on L. Sumi's IR responses;

Further review of revised application;

Review of correspondence from Parties;

Review letter from Board; exchanges with A, Ingraffea and
review of his response to President's Action Plan;

Review of D. Hughes' response to IRs;

Review draft IR responses; various exchanges with experts;

240

1.00

2.50

9.20

0.70

1.20

0.50

4.80

1.00

1.80

1.20

0.50

1.50

0.70

1.50

1.25

7.20

SLS

SLS

SLS

SLS

MS

SLS

SLS

SLS

SLS

SLS

SLS

SLS

SLS

SLS

SLS

SLS

SLS




17-Jul-13

17-Jul-13

17-Jul-13

17-Jul-13

17-Jul-13

18-Jul-13

18-Jul-13

18-Jul-13

18-Jul-13

19-Jul-13

19-Jul-13

22-Jul-13

23-Jul-13

24-Jul-13

25-Jul-13

26-Jul-13

26-Jul-13

29-Jul-13
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Review correspondence filed by parties;

Further review of A. Ingraffea IR responses and instructing
assistant re: final formatting;

Prepare for and telephone interview with D, Hughes re: IRs;
Exchanges with L Sumi re: Union IR File retrieval and
review her response;

Edit D. Hughes' UGL and EGD responses;

Review and finalize L. Sumi's response;

Review and finalize D. Hughes' EGD IR response;
Telephone conversation with D, Poch re: coordination;
Detailed review of D. Hughes' UGL IR response;
Finalize responses; arranging for filing and serving
responses to UGL, EGD, CCC and Housing Federation;
Correspondence with and reporting to client;

Review correspondence and receipt of revised EGD

application;

Review P.O. #6 and to correspondence scheduling with
experts;

Exchanges with clients re: availability for hearing and
Telephone conversation with D. Poch re: procedural issues;

Review revised NOA Enbridge and TLPC Notice of Intent
to Revise Evidence;

Email exchange with L. Sumi re: her availability to attend
hearings;

Review Union and Enbridge Responses to TLPC letter;

Review of file and procedural order No. 7;
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29-Jul-13

29-Jul-13

29-Jul-13

29-Jul-13

30-Jul-13

30-Jul-13

30-Jul-13

30-Jul-13

31-Jul-13

31-Jul-13

31-Jul-13

31-Jul-13

31-Jul-13

31-Jul-13

01-Aug-13

01-Aug-13

01-Aug-13
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Exchanges with our experts and Board Counsel re;
scheduling of our witness panel;

Reporting to client;

Review evidence on fracking;

Legal research re jurisdiction of OEB;

Email correspondence with A. Ingraffea re: his op-ed in

NYT;

Communication with clients re; preparation for hearing;

Email correspondence from Board,;

Legal research re jurisdiction of OEB;

Prepare for and telephone conversation with D. Poch re:
latest filings by TCPL and to discuss collaboration on the
evidence;

Review correspondence from the parties re: TCPL request
for schedule revision and to review Board order arising
therefrom;

Review ED submissions on its motion to have costing
information placed on the public record;

Review EGD notice of revised application;

Review of EGD revised application;

Legal research on OEB jurisdiction: review of QL research;

OEB cases and divisional court decision;

Review Board IRs to EGD on updated evidence; review
TCPL responses to COC IRs re: latest announcement
concerning pipeline east; briefing clients re: same; review
procedural order # 8

Review EGD responses to ED motion;

Review APPRO IRs of EGD;
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01-Aug-13

01-Aug-13

02-Aug-13

02-Aug-13

06-Aug-13

06-Aug-13

06-Aug-13

07-Aug-13

07-Aug-13

08-Aug-13

08-Aug-13

09-Aug-13

12-Aug-13

13-Aug-13

15-Aug-13

15-Aug-13

16-Aug-13

16-Aug-13
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Review GEC IRs; motion by Mississaguas;

Research re OEB jurisdiction;

Review of IRs filed by several parties;

Email correspondence with clients re; various issues;
Discussion with student re scope of OEB environmental
mandate;

Exchanges with client re: file;

Meeting with S. Shrybmann re: research on OEB
extra-territorial jurisdiction;

Review correspondence from parties;

Review student memo re: scope of OEB environmental
jurisdiction and to follow up re: same;

Review correspondence from Board;

Meetings with client re: impact of project on gas supply to
the GTA through TCPL mainline and to follow up
correspondence;

Exchanges with client re: issues relating to the conversation
of the TCPL mainline;

Review TCPL responses to COC and other interrogatories;
Further review of TCPL responses to COC, Board, and
other interrogatories;

Review of Union Metro and TCPL applications to NEB;
review filings and procedural orders;

Research on OEB jurisdiction and environmental
assessment process;

Review correspondence from the Board;

Legal research;
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19-Aug-13

20-Aug-13

20-Aug-13

21-Aug-13

26-Aug-13

26-Aug-13

26-Aug-13

26-Aug-13

26-Aug-13

26-Aug-13

27-Aug-13

28-Aug-13

29-Aug-13

30-Aug-13

02-Sep-13

03-Sep-13

03-Sep-13
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Review TCPL revised submissions; memorandum to

consultants; follow up conversations with D. Hughes and L.

Sumi re: possible IRs;

Email exchange with experts; meeting with student re;
Board's environmental mandate; Telephone conversation
with D. Poch and Elston re: same; legal research re; extent
of OEB jurisdiction re: Greenhouse gas emissions; drafting
further IRs in respect of TCPL supplementary evidence;
Further legal research on scope of OEB's public interest
mandate for environmental impact analysis; preparation of
memo;

Exchanges with client re: inter-relationship between
mainline and GTA project; monitor IRs from parties;

Review procedural Order 9; review file;

Review TCPL responses to our IRs and memo to experts re:

same;

Exchanges and Telephone conversation with D, Hughes re:
TCPL responses to our IRs;

Memo to experts re: scheduling;
Review of file in preparation for settlement conference;
Further legal research and preparation of revised memo on

OEB environmental jurisdiction;

Completion of research and memo on OEB environmental
jurisdiction;

Prepare for and attend settlement conference; review M.
Sandilands memo;

Prepare for and attending settlement conference Day II;
Review correspondence re: hearing schedule and logistics;
Review file and correspondence from the parties; reporting
to client; memo to experts re; scheduling and logistics;

Review cross estimates and correspondence;

Correspondence and meetings with other intervener re:
issues;

2.60

7.10

5.50

1.80

2.80

1.40

0.90

0.30

2.50

3.00

3.30

7.30

6.20

1.20

1.60

0.80

0.90

SLS

SLS

MS

SLS

SLS

SLS

SLS

SLS

SLS

MS

MS

SLS

SLS

SLS

SLS

SLS

SLS




04-Sep-13

04-Sep-13

05-Sep-13

06-Sep-13

09-Sep-13

11-Sep-13

12-Sep-13

12-Sep-13

13-Sep-13

14-Sep-13

16-Sep-13

17-Sep-~13

19-Sep-13

19-Sep-13

24-Sep-13

27-Sep-13
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Review latest estimates; revise my estimates accordingly;

Review party correspondence; review latest procedural
order; facilitate exchange between GEC and D, Hughes re:
the spread in gas prices Dawn v. Empress; coordinate
schedule of appearance of our panel;

Prepare for and attend pre-hearing conference and Board
proceeding; follow up communications with experts and
clients; memorandum to experts re: modalities for their
attendance for cross examination;

Review correspondence from parties; exchanges with
clients, experts and other parties re: various matters

Discussions re: intervener funding; (N/C)

Preparation of cross; review correspondence from the
parties; review of revised evidence of EGB; exchanges re:
confidentiality undertaking; consultation with other
intervener,

Prepare for and attend OEB hearing;

Meeting with counsel for other interveners;

Various exchanges with experts re: schedule for COC panel
(hearing adjourned);

Review file, Union update and its responses to staff and
other IRs; Telephone conversation with D. Poch re; TCPL's
evidence; review correspondence from the parties;

Prepare for and attend OEB hearing;

Prepare for and attend OEB proceedings including
conducting cross of Union panel; follow up correspondence
with our experts re: reference to their evidence made during
our cross;

Prepare for and attend OEB hearing;

Correspondence with experts re: critique by Union of their
evidence;

Monitor proceedings; cross by ED of EGD alternatives
panel;

Correspondence with experts and clients;
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27-Sep-13

28-Sep-13

30-Sep-13

01-Oct-13

02-Oct-13

04-Oct-13

05-Oct-13

07-Oct-13

08-Oct-13

09-Oct-13

24-Oct-13

28-Oct-13

29-Oct-13

29-Oct-13

30-Oct-13

31-Oct-13

01-Nov-13

01-Nov-13
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Preliminary review of transcripts;

Prepare for the appearance of the COC panel;
correspondence from Board and with experts re:
adjournment of their appearance on Oct. 1;
Correspondence with Board and experts re: rescheduling
their appearance;

Further exchanges with the Board re: scheduling COC
panel; communications with experts re: same; review party
correspondence and evidence update by EGD;

Attending to logistical issues re: attendance of our experts;
review incoming undertakings;

Reporting to clients re: progress of proceeding and
scheduling of COC witness panel;

Review transcripts, evidence and IRs for the purpose of
preparing COC witness panel;

Communications with experts re; pending appearance and
to prepare cross examination of joint panel;

Meet with and prepare our witnesses for their appearance;
(no charge)

Meet with and prepare witness panel; attend hearing to
introduce our expert evidence; conduct cross examination
of joint panel;

Preliminary review of EGD and Union Gas final arguments;

Review transcripts of cross examination;

Review file and drafting outline for argument;

Reading email from S. Shrybman re: Energy Board work;
Review file, evidence, cross, IRs, our evidence in chief;
drafting outline for argument;

Researching and writing on Section 2 of the OEB Act;

Review term sheet filed this date by EGD and Union Gas;

Prepare final argument;
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01-Nov-13

01-Nov-13

04-Nov-13

04-Nov-13

05-Nov-13

05-Nov-13

06-Nov-13

06-Nov-13

07-Nov-13

07-Nov-13

07-Nov-13

08-Nov-13

13-Nov-13

13-Nov-13

13-Nov-13

14-Nov-13

14-Nov-13
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Communication with clients;

Writing memo on Section 2 of the Act;

Exchange with K. Elston; email correspondence with A.
Ingraffea re: boe equivalence; review correspondence from
Board staff and parties concerning issues arising from the
"final" term sheet; reviewing the evidence and cross
examination; drafting final argument;

Research and writing submissions on extra-territorial
jurisdiction of the OEB;

Prepare final argument; review various exchanges re:
questions arising from the filing of the revised term sheet;
Researching Keystone history and writing memorandum
Review of party and staff exchanges re: revised term sheet;
drafting final argument;

Researching and writing memo;

Review and exchange of correspondence and PO number
Sheriff's Certificates;

Dratft final argument;

Research and distinguishing cases in memorandum,;
Looking up legislative history of Section 2;

Draft submissions;

Research on legislative history of section 2 of OEB Act;
Researching legislative history;

Draft submissions;

Researching and writing memo on legislative history of's. 2
of OEB Act;
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14-Nov-13 Reading, revising and editing submissions to Board;

15-Nov-13 Draft submissions

15-Nov-13 Final revisions to submissions;

17-Nov-13 Review Union Metro and TCPL applications to NEB;
review filings and procedural orders;

10-Jan-14 Review invoices from experts; email correspondence re:
same; organizing in preparation for making submissions on
costs;

22-Jan-14 Review account;

28-Jan-14 Receipt and review of Board correspondence;

29-Jan-14 Report to client re: release of Board decision;

30-Jan-14 Review Board's decision to compose reporting
memorandum to clients;

31-Jan-14 Teleconference debriefing with E. Lui re: Board decision;

03-Feb-14 Prepare account;

03-Feb-14 Review correspondence from interveners;

04-Feb-14 Further preparation of account;

04-Feb-14 Compose reporting memorandum to expert witnesses re:
Board's decision;

04-Feb-14 Review correspondence from Enbridge;

TOTAL HOURS

Total Fees

GST/HST On Fees
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Total Fees and GST/HST

DISBURSEMENTS

3.40

3.00

0.40

1.80

1.80

0.40

0.40

0.60

3.40

0.80

2.10

0.30
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0.80

0.20

518.65
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155,675.50

20,237.82
175,913.32
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Computer search

Photocopies

Postage

Telephone - long distance
PUROLATOR INV # 420281491
Transportation - Train
Transportation - Airfare
Transportation - Airfare
Transportation - Airfare
Transportation - Airfare
Reimbursement of Expense - Flight Cancellation Fee*
Canada Post - Postage
Transportation - Airfare
Transportation - Airfare
Transportation - Taxi
Transportation - Taxi
Transportation - Taxi
Transportation - Taxi
Transportation - Taxi
Reimbursement of Expenses
Re-imbursement of expenses*
TR FR 13-607 TO 13-840 Train disbursment

Transportation - Airfare

Total Disbursements
GST/HST On Disbursements
Total Disbursements and GST/HST

TOTAL INVOICE:
For reference only - TRUST BALANCE:

Total GST/HST on this invoice is $20,877.06

FEE SUMMARY
Lawyer : Hours Hourly Rate

6999699369696969666&69996699996‘399699969696669

& &

553.03
902.50
1.97
72.14
20.71
99.00v”
148.12v"
233,121~
1,194.61v~
148.12%"
240,00
9.23
233,127
27412V
3527V
15.49V
16.81V
14.82V
8.85
681.59 "
850.00-
106.50 v~
148,127

6,007.24

639.24
6,646.48

182,559.80
$0.00

Amount
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STEVEN SHRYBMAN : 451.35 $330.00 $148,945.50
SASHA HART : 4.90 $100.00 $490.00
MARION SANDILANDS : 21.80 $100.00 $2,180.00
JANINE LESPERANCE : 40.60 $100.00 $4,060.00
Totals : 518.65 $155,675.50

THIS IS OUR ACCOUNT HEREIN
SACK GOLDBLATT MITCHELL LLP

PER:
STEVEN SHRYBMAN
E.&OE.

Any disbursements incurred on your behalf and not charged to your account will be billed later
Our firm's GST/HST number is 12231 7019 RT0001.
* items are tax exempt or tax free

In accordance with 5.33 of the Solicitors Act, interest will be charged at 1.3% per annum on unpaid fees, charges and disbursements, calculated
from a date which is one month after this statement is delivered.
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Sack Goldblatt Mitchell LLP Avocat(g)s/Lawyers _Steven Shrybman
Direct Line: 613-482-2456
sshrybman@sgmlaw.com

500 - 20 rue Metealle St. Ouawa {Ontario) KIP SL4
T 613.235.5327 F 613.235.304] www.sgmlaw.com

THE FIRM

Sack Goldblatt Mitchell LLP is one of Canada's leading labour law, civil litigation and criminal
law firms. SGM also specializes in public interest law, Charter of Rights litigation, human rights
law, and pension and administrative law.

SGM is particularly involved in efforts to resist the privatization of public services and
resources. For instance, SGM represented two unions who successfully challenged what would
have otherwise been the largest privatization in Canadian history, the proposed sale of Hydro
One. We have also headed off schemes to privatize municipal water and sanitation services, and
SGM is actively engaged in fighting to preserve the integrity of Medicare in the face of
mounting privatization pressures.

STEVEN SHRYBMAN

Steven obtained his law degree from Osgoode Hall Law School and was called to the Bar in
1981. Steven has been a member of the British Columbia Bar. He has been a partner at SGM
since leaving his position as the Executive Directive of the West Coast Environmental Law
Association in 2000.

Mr, Shrybman's practice focuses on international trade and public interest litigation, including
issues concerning the environment, health care, human and labour rights, the protection of
public services, natural resources policy, and intellectual property rights. He has prepared
numerous legal opinions regarding the impact of international trade law on diverse areas of
Canadian policy and law. His clients in this regard have included the Provinces of British
Columbia, Manitoba and Ontario; the British Columbia, Ontario and Alberta Federations of
Labour; the Canadian Union of Public Employees; the Communications, Energy and
Paperworkers Union of Canada; the Canadian Autoworkers; the Romanow Commission and
both the Canadian and International Library Associations.

Among dozens of public interest cases that Mr. Shrybman has argued, are the following;:

e represented the Canadian Union of Public Employees and the Communications,
Energy and Paperworkers Union of Canada in an application that prevented the
sale of Ontario’s electricity transmission system (the second largest in the world)
that would have otherwise been the largest privatization in Canadian history -
Payne v. Wilson, 2002 CanLII 45002 (ON CA);

o represented a coalition of national and international food safety and security
groups as public interest interveners in a landmark Supreme Court of Canada

JusT RESULTS
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TORONTO * OTTAWA
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Sack Gotdblatt Mitchell LLP Lawyers

case involving Monsanto’s assertion of patent right to seeds - Monsanto Canada
Inc. v. Schmeiser, 2004 SCC 34, [2004] 1 SCR 902;

o represented the Canadian Labour Congress before the Supreme Court of Canada
challenging the constitutionality of Canada’s publicly funded, universal health
care system, Chaoulli v. Quebec (Attorney General), 2005 SCC 35, [2005] 1
SCR 791;

o represented a coalition of labour and public interest groups in proceedings before
the Federal Court of Canada seeking to preserve the integrity of the Canadian
Wheat Board - Friends of the Canadian Wheat Board et al. v. the Attorney
General of Canada, Federal Court file T-1057-11;

e represented public interest interveners in several proceedings arising under the
investor-state dispute procedures of the North American Free Trade Agreement -

UPS v. Canada http://www.international.gc.ca/trade-agreements-accords-
commerciaux/disp-diff/parcel.aspx?lang=en&view=d.
S.D Myers v. Canada; http://www.international.ge.ca/trade-agreements-accords-

commerciaux/disp-diff/SDM.aspx?lang=en&view=d;
Merrill Ring v. Canada; http://www.international ge.ca/trade-agreements-

accords-commerciaux/disp-diff/merrill. aspx?lang=en&view=d

V:AStevem\CV Dac-11 (00377705).00C
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Ontario Energy Board @
COST CLAIM FOR HEARINGS

Detail of Fees and Disbursements Being Claimed

File # EB- 2012-0451-0433-0074 Process: Hearing re: Application for Leave to Conduct

Party: Council of Canadians Name: Sasha Hart

Completed Years
Practising/Years of relevant

experience
Counsel/Articling Student/Paralegal:
Consultant: O
CV attached: CV not required: O
Statemeént of Feeg:Being: Claimed.
Hours Hourly Subtotal HST Total
rate
Preparation 4.90 | $100.00 $490.00 $63.70 $553.70
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing $0.00 $0.00 $0.00
Argument $0.00 $0.00 $0.00
Case Management $170.00 $0.00 $0.00 $0.00
§irdsd .b.-.-/..: Ui " A ’;» D i S BB T 2GS R aesiv s ST ...J.@..x.:.-m‘a,x\j;';
|TOTAL LEGAL/CONSULTANT FEES 0004 $490.00 $63.70 $553.70|
__.Statemeht of Disbugsements Being Claimed-¢, <7 iz
Net Cost HST

Photocopies $0.00 $0.00
Printing $0.00 $0.00
Fax $0.00 $0.00
Courier $0.00 $0.00
Telephone $0.00 $0.00
Postage $0.00 $0.00
Transcripts $0.00 $0.00
Travel: Air $0.00 : $0.00
Travel: Car $0.00 $0.00
Travel: Rail $0.00 $0.00
Travel (Other): | $0.00 $0.00
Parking included $0.00
Taxi or Alrport Limo $0.00 $0.00
Accommodation $0.00 $0.00
Meals $0.00 $0.00
Other: | $0.00 $0.00
TOTAL DISBURSEMENTS:

lofl
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Note:

Sasha Hart worked as a summer law student with Sack Goldblatt Mitchell in 2010. She
articled with Sack Goldblatt Mitchell for the 2012/2013 articling term.
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SASHA HART

1872 Wolfe St., Montreal, QC H2L 3J8
Tel.: (438)880-6094/ (613) 834-3686 E-mail: sasha.hart@mail.mcgill.ca

EDUCATION

McGill University, Faculty of Law, (Montreal) 2008-Present
B.C.L/L.L.B expected January 2012

Carleton University, Faculty of Arts, (Ottawa) 2004-2008
B.A. - Major(s): Law & Political Science
»  Graduated with Highest Honours

St. Matthew High School, (Ottawa) 2000-2004
French Immersion Program — Certificat d’étndes en francais
o Valedictorian — Class of 2004; Female Athlete of the Year; School Letter Award

AWARDS AND ACBIEVEMENTS

e McGill University Entrance Scholarship 2008
o Carleton University Dean’s Honour List 2005-2008
« Carleton University Academic All-Canadian 2005-2007
o Carleton University Claude Bissell Scholarship 2007
¢ Carleton University David J. Bellamy Memorial Scholarship 2007
o Carleton University A. Davidson Dunton Scholarship 2006
o Jayne Peak Carleton University Award 2006
» Carleton University President’s Scholars Entrance Scholarship 2004
* Raven Fund Athletic Scholarship 2007
o Ottawa Carleton Catholic School Board Trustee Award 2004
¢ Ontario Scholar Award 2004

LAW-RELATED EXPERIENCE

Sack, Goldblatt, Mitchell LLP (Ottawa) 2007-2008; Summer 2009

Office Clerk

o Created database of library books; made recommendations for additional books to acquire

¢ Opened/closed files; updated legal journals

o Performed receptionist duties: answered telephone, greeted clients etc.

e Carleton University Legal Internship completed at SGM (Research on DTCA for Steven Shrybman)

PINAY- The Filipino Women’s Organizatior in Quebec (Montreal) 2008-Present
Student advocate

Conducted legal research on Canada’s ‘Live-In-Caregiver’ program

» Prepared affidavits for complaint brought before the Quebec Human Rights Commission (QHRC)

¢ Prepared document presented at QHRC ‘Right to Work Without Discrimination’ Conference

» Interviewed caregivers in order to obtain information required for Temporary Work Permits

Carleton University, Faculty of Law (Ottawa) 2007-2008
Teaching Assistant
e Graded course papers for 2™ year ‘Public Law’ course

Sasha Hart 1
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McGill Legal Information Clinic 2009-Present
Volunteer Legal Assistant

» Conducted research on questions of employment, family, immigration, and property law

o Met with clients

McGill International Journal of Sustainable Development Law and Policy 2009-Present
Associate Editor

» Critically assessed articles to determine whether they should be included in Journal
* Made suggestions regarding text editing

African and Canadian Women’s Human Rights Project (ACWHRP) 2009-Present
Student Researcher
» Conducted research on the application of customary law in Canada, Ghana, Kenya, Malawi

EXTRA-CURRICULAR ACTIVITIES

McGill Institute for Health and Social Policy, Research/Policy Fellow Jan. 2009 —Present
e Qualitative field research conducted in Cameroon on rural women’s group empowerment strategies
o Conducted 49 interviews with group members, community leaders, project managers
o Writing a case study to be published

Black Law Students’ Association of McGill, Vice-President External 2009-Present
¢ Coordinated community outreach initiatives
¢ Mentored undergraduate students

Educational Equity Committee - McGill Law Students Association, Member 2009-Present
» Helped draft submission to McGill Task Force on Diversity, Excellence and Community Engagement
+ [Initiated equity review in Law Faculty

McGill Law Women’s caucus, Member 2008-Present

Village of Hope Orphanage — Kitwe, Zambia, Volunteer Summer 2008
» Taught at community school; Organized sports camps

Ottawa Community Immigration Services Organization, Volunteer ESL Teacher 2007-2008
» Prepared and taught ESL lessons to recently immigrated individuals

Centretown Emergency Food Centre (Ottawa), Volunteer 2005-2006

Carleton University varsity women’s soccer team, Member 2004-2007

e Selected for Ontario University Athletics’ women’s inter-university All-Star soccer team
s ‘Defensive Player of the Year’ Award
SKILLS & INTERESTS

¢ Languages: English; French
¢ Interests: International current events; Travel; Soccer; West-African dance

Sasha Hart 2
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Ontario Energy Board

COST CLAIM FOR HEARINGS
Detail of Fees and Disbursements Being Claimed

feh

Oeeann

File # EB- 2012-0451-0433-0074

Process: Hearing re: Application for Leave to Conduct

Party: Council of Canadians Name: Janine Lesperance

Completed Years
Practising/Years of relevant

C

experience
Counsel/Articling Student/Paralegal:
Consultant: ]
CV attached: CV not required: ]
“ Statement of Fees.Being Claimed
Hours Hourly Subtotal HST Total
rate

Preparation 35.80| $100.00| $3,580.00 $465.40 $4,045.40
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing $0.00 $0.00 $0.00
Argument 4.80| $100.00 $480.00 $62.40 $542.40
Case Management $170.00| $0.00 $0.00| _$0.00]

[TOTAL LEGAL/CONSULTANT FEES

L Sl

$527.80]
- Statement of Disbursements Being Claimed: .. . .25 b=
Net Cost HST Total

Photocopies $0.00
Printing $0.00
Fax 50.00
Courier $0.00
Telephone $0.00
Postage $0.00
Transcripts $0.00
Travel: Air $0.00
Travel: Car $0.00
Travel: Rail $0.00
Travel (Other): | $0.00
Parking included
Taxi or Airport Limo $0.00
Accommodation $0.00
Meals $0.00
Other; | $0.00]
i : v . i d i 4 RIS AR T
TOTAL DISBURSEMENTS: | $0.00) $0.00}

1ofl
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JANINE LESPERANCE
4-91 MACLAREN STREET » OTTAWA, ON « K2P 0K5
613-277-3131 « janine.lesperance@gmail.com
EDUCATION

Juris Doctor (J.D.) / Master of Arts (IV.A.) [joint program] 2009 - 2013

University of Ottawa Faculty of Law / Carleton University, Norman Paterson School of International Affairs, Ottawa, ON
- Specialization in international law / conflict analysis and resolution

Bachelor of Arts with First-Class Honours 2007
St. Francis Xavier University, Antigonish, NS

- Major in Political Science with Development Studies subsidiary

- Dean’s List 2003 - 2005, 2007

- Top-ten ranking in Faculty of Arts 2003 - 2005

Certificat d’Etudes Politiques 2006

Institut d’Etudes Politiques de Lille, Lille, France
- Exchange program for full scholastic year

AWARDS AND ACHIEVEMENTS

- Ontario Graduate Scholarship 2010 - 2011
- Carleton University 2010-2011 Graduate Scholarship, Dean of Graduate Studies Entrance Scholarship
- University of Ottawa Faculty of Law Public Interest Fellowship, Summer 2010

LAW-RELATED EXPERIENCE __

Articling Student 2013 - present
Sack Goldblatt Mitchell LLP, Ottawa, ON

- Researching case law and writing legal memoranda pertaining to labour law, public interest litigation

- Preparing for legal presentations, assisting lawyers in hearings

Legal Intern 2011 -2012
Canadian Centre for International Justice, and Amnesty International Canada, Ottawa, ON

- Investigated background information and legal principles for specific cases

- Wrote memorandums and reports, including a report to the United Nations Committee Against Torture

- Assisted with client intake by providing oral translation (English-French)

- Monitored the Mungwarere Genocide / Crimes Against Humanity trial in Ottawa

Volunteer ‘Cooperant’ 2011
Public Prosecutor’s Qffice, Human Rights Section, Special Unit for Civil War Cases, Guatemala City, Guatemala

- Researched international jurisprudence on genocide and wrote memorandum with recommendations

- Led training presentation for prosecutors and legal assistants of the section

- Supported organization of evidence (victim testimonies)

- Observed criminal trial for Dos Erres massacre, as part of Avocats Sans Frontiéres Canada team

Research Assistant 2011
University of Ottawa Human Rights Research and Education Centre, Ottawa, ON

- Developed research methodology and conducted primary research on CEDAW treaty committee history

- Compiled and condensed findings, identifying key trends
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Legal Intern 2010
Bufete Juridico Popular de Rabinal (Rabinal Commumity Legal Clinic), Guatemala

- Edited, drafted and translated proposals and petitions in support of civil war victims of Mayan communities
- Researched jurisprudence of Inter-American human rights system
- Supported development of investigation strategy and investigation for land rights cases

Competitor 2009
Nelligan O’Brien Payne First Year Moot Court Competition, Ottawa, ON

- Prepared factum based on case materials

- Presented arguments orally for mock panel of judges

OTHBER WORK EXPERIENCE _

Highland Dancing Instructor 2003, 2005, 2008 - 2010
Ellen Cameron School of Dance, Bonville / Ottawa, ON

- Assisted in teaching and individually taught dance lessons to groups of mixed ages and skill levels

- Choreographed group dances to be performed in competition

- Motivated students in private lessons while providing technical expertise

English as a Foreign Language Teacher 2007 - 2008
Gungnae Public Elementary School, Gunpo, South Korea

- Led regular classes with Korean co-teachers

- Planned and taught special advanced classes and adult class independently

COMMUNITY INVOLVEMENT AND VOLUNTEER EXPERIENCE

- Member, Law Union at the University of Ottawa 2011 - present
- Guatemala Committee member, Avocats Sans Frontiéres Canada 2010 - present
- Member, Breaking The Silence Guatemala-Maritimes Solidarity Network 2010 - present
- Intern, CANADEM, Ottawa, ON 2011
- Member, UOttawa Chapter of Canadian Lawyers for International Human Rights (CLAIHR) 2009 - 2010
- Las Tolas Community Volunteer Program, Ecuador 2009
- Perucho Organic Agriculture Experience volunteer program participant, Ecuador 2009
- Grant research team member, Canada-Africa Community Health Alliance, Ottawa, ON 2008 - 2009
- Event organizer and performer in Service Learning variety show fundraiser, Antigonish, NS 2007

SKILLS AND PERSONAL INTERESTS

Languages: Fluent in English, French, and Spanish

Travel: Traveled independently in Western Europe, Eastern Asia, Southeast Asia, and South America; participated in
2007 Service Learning trip to Cuernavaca Centre for Intercultural Dialogue on Development in Mexico

Highland dancing: Finalist at the 2005 World Championships; competed across Canada, USA, and Scotland; performed
in the 2007 Royal Edinburgh Military Tattoo in front of 217,000 spectators and television audience of 100 million;
certified as an instructor by the British Association of Teachers of Dance; currently compete on occasion, train regularly.

Other fitness activities: Have raced 10km and half-marathon distances; climbed Cotopaxi volcano in Ecuador; regularly
do yoga and pilates

Folk and Celtic cultural activities: Play the fiddle and guitar; step-dance; occasionally participate in Ottawa Cape
Breton Session musical events
FAOFFICE\00587426.00CX
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Ontario Energy Board @
COST CLAIM FOR HEARINGS

Detail of Fees and Disbursements Being Claimed

File# EB- 2012-0451-0433-0074 Process: Hearing re: Application for Leave to Conduct
Party: Council of Canadians Name: Marion Sandilands
Completed Years
Practising/Years of relevant
experience
Counsel/Articling Student/Paralegal:
Consultant: O
CV attached: CV not required: O
- Statemefit of Fees;Being Claimied. .~ % . 2y
Hours Hourly Subtotal HST Total
rate

Preparation 21.80 ] $100.00] $2,180.00 $283.40 $2,463.40
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing $0.00 $0.00

Argument $0.00 $0.00

Case Management $170.00 $0.00 $0.00
[TOTAL LEGAL/CONSULTANT FEES 7] $2,180.00]  $283.40]

Statement of Disbursements Being Claimed .
Net Cost HST Total

Photocopies $0.00 $0.00
Printing $0.00 $0.00
Fax $0.00 $0.00
Courier $0.00 $0,00
Telephone $0.00 $0.00
Postage $0.00 $0.00
Transcripts $0.00 $0.00
Travel: Air $0.00 $0.00
Travel: Car $0.00 $0.00
Travel: Rail $0.00 $0.00
Travel (Other): | $0.00 $0.00
Parking included $0.00
Taxi or Airport Limo $0.00 $0.00
Accommodation $0.00 $0.00
Meals $0.00 $0.00
Other: | $0.00 ___$0.00|
TOTAL DISBURSEMENTS: $0.00]  $0.00] ~$0.00

1ofl
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EDUCATION

6097 ave Esplanade
Montreal, QC
438-821-8595

mation.sandilands@mail. megill.ca

2011 —
April 2014

2006 — 2008

2003 - 2006

B.C.L. / LL.B Candidate (2~ year of 3 years)
McGill University, Montreal

o CGPA: 3.47 (Top 10%)
»  Hydro-Quebec Entrance Scholarship (2011); Fraser Milner Casgrain Scholarship
(2011); Dean’s Honour List (2012)

M.A., International Affairs (International Development)
Notman Paterson School of International Affairs
Carleton University, Ottawa

e Dean’s Entrance Scholarship and Joubin-Selig Scholatship in International Affairs

B.A. Hon. (International Development Studies)
McGill University, Montreal

e  Minor concentration: Philosophy and Western Religions
e  First Class Honouts, Dean’s Honour List
e  First year completed at College of the Humanities, Carleton University, Ottawa

LEGAL EXPERIENCE

May 2012 —

present

October 2012
~ present

2011-2012

2012 (summer)

2012 (summet)

McGill Law Journal

Associate Editor

Reviewing submissions in French and English (first reads), substantive editing (formal and substantive
review of citations)

Prof Adelle Blackett
Research Assistant

Research for countyy case studies on regulation of decent work for domestic workers in the wake of the new
IL.O Convention 189

McGill International Journal of Sustainable Development Law and Policy
Associate Editor
Reviewed submissions (first and second reads), substantive editing of articles

Me Tatiana Gomez

Intern / Assistant, Immigration & Refugee law (pro bono)

Drafied permanent residency applications and appeal pleadings; propared books of evidence for IRB refisgee
claims; research for refisgee and immigration applications (jurispradence and conntry conditions)

Legal Information Clinic at McGill

Volunteer

Interviewed clients in English and French; researched and answered clients’ logal questions; prepared and
delivered presentation on Employment Law to at-risk youth

1
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Association des aides familiales du Québec (AAFQ)

Pro Bono McGill volunteer

Provided legal information to live-in carsgivers (under federal temporary Live-In Caregiver program);
prepared a toolkit on immigration rules; gave organizational support including outreach, correspondence,
Board meetings

OTHER PROFESSIONAL EXPERIENCE

May 2012 -~
present

2009 - 2011

2007 - 2009

Coordinator, Young Leaders Forum

McGill Centre for Human Rights and Legal Pluralism

Montreal

Designed and organized an international selection process; designed Forum program to maxinmize participation and
awnership by participants; designed activities o build a virtual commninnity leading up to the Forum

Program Management Officer / Research Officer

International Development Research Centre

Ottawa (travel to Senegal, Mexico, France and The Netherlands)

Coordinated an 88-10M per year global research funding program. Managed and analyzed program information;
advised Program Leader on operational and programming issues, recruited and supervised interns; lead program
reporting and commiunications sirategy.

Program Officer

CHEF - partners in rural development

Ottawa (travel to Kenya, Vietnam and Thailand)

(promoted from Development Intern in 2008)

Administered and monitored rural livelihoods projects in Asia and Africa. Prepared and administered contracts and
Jinding agreements, wrote proposals and progress reports, analyzed jfinancial reports, prepared budgets

ACADEMIC RESEARCH & PUBLICATION

2008 Perez-Aleman, P. and Sandilands, M. “Building Value at the Top and the Bottom of the Global
Supply Chain: MINC-NGO Partnerships that Include Small Producers in Developing Countres”
California Managerent Review, Fall 2008

2008 Sandilands, M. “Supermarkets and small farmers: A Value chain analysis of the impact of
supermarket procurement strategies on smallholder farmers — the case of Kenyan fresh fruits and
vegetables.” Master’s Research Paper, Norman Paterson School of International Affairs, Carleton
University, 2008.

2006 “The Appearance of Consensus: Public Sector Capacity Building in Tanzania”
Latitudes, Vol, 1 (McGill International Development Studies Undergraduate Journal), 2006.

HOBBIES & INTERESTS

Music & MeGill Savoy Society, Cantata Singers of Ottawa; Montreal Symphony Orchestra Chorus, National Ar

Theatre Centre Orchestra Chorus, McGill Chamber Singers, Sock n Buskin Theatre

Spotts Field hockey, curling, tennis, running

Travel Cambodia, France, Kenya, Thailand, The Netherlands, Senegal, UK, Vietnam
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Ontario Energy Board @
COST CLAIM FOR HEARINGS

Cunanin
Detail of Fees and Disbursements Being Claimed
File # EB- 2012-0451-0433-0074 Process: Hearing re: Application for Leave to Construct
Party: Council of Canadians Name: David Hughes
Completed Years
Practising/Years of relevant
experience
Counsel/Articling Student/Paralegal: O
Consultant:
CV attached: CV not required:
| Statemént of-Eees Being Claimed. . ek
Hours Hourly Subtotal HST Total
rate (5%
Preparation 40,75} $330.00| $13,447.50 - $672.38 $14,119.88
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing 4.00| $330.00] $1,320.00 $66.00 $1,386.00
Argument $0.00 $0.00 $0.00
Case Management $17O 00 $0.00 $0.00 $0.00
| TOTAL LEGAL/CONSULTANT FEES J ///7// I////// $738.38 .ﬂ $15,505.88]
Statement of Disbursements Being.Claimed R R I
Net Cost HST (59, Total

Photocopies $0.00 $0.00
Printing $0.00 $0.00
Fax $0.00 $0.00
Courier $0.00 $0.00
Telephone $0.00 $0.00
Postage $0.00 $0.00
Transcripts $0.00 $0.00
Travel: Air $0.,00 $0.00
Travel: Car $160.17 $8.01 $168.18
Travel: Rail $0.00 $0.00
Travel (Other): | Ferry $102.74 $5.14 $107.88
Parking included $0.00
Taxi or Airport Limo $0.00 $0.00
Accommodation $370.00 $18.50 $388.50
Meals $48.67 $2.43 $51,10
Other: | $0.00 $0.00
TOTAL DISBURSEMENTS: | S681. 58| $34.08 $715.66)

lofl
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PO Box 237, 780 Whaletown Road, British Columbia, VOP 1Z0
451-36™ Avenue NW, Calgary, Alberta, T2K 0C4
GST/HST registration number 834974628
250-830-3662 403-276-3056

INVOICE - #2014-010

January 13, 2013

Steven Shrybman, Sack Goldblatt Mitchell LLP
500-30 rue Metcalf St.
Ottawa, ON K. 1P 514

RE: Preparation of Evidence, Response to Interrogatories, and Attendance
at Enbridge, Union and TCPL Ontario Energy Board Hearings

Total time spent per attached timesheet:

44.75 hours @ $330.00/hour - $14,767.50
Goods and Services Tax (5%) - $738.38
Total now due: $15,505.88

Please forward remittance to 451-36 Avenue NW, Calgary, AB, T2K 0C4
Thank You,

David Hughes
President
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Date Work Time (hours)
Jun-25 Review applications to assess areas for response 1.00
Jun-25 Prepare evidence 3.00
Jun-26 Prepare evidence 8.00
Jun-27 Revise evidence and incorporate Union information 4.50
Jun-28 Revise evidence 1.50
Jul-10 Response to questions EB and Union 1.50
Jul-11 Response to questions EB and Union 5.75
Jul-12 Response to questions EB and Union 4,50
Jul-13 Response to questions EB and Union 4.00
Jul-14 Response to questions EB and Union 2,25
Jul-18 Review response to EB and Union and update 2.75
Jul-19 Finalize response to EB and Union 1.25
Aug-20 Response to TCPL queries 0.75
Oci-08 Preparation for hearing 1.50
Oct-09 Attendance and testimony at hearing 2.5

Total 44,75
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Date

Item Cost
Sep-29 | Room in Campbell River - 1 night - first trip which was cancelled $83.62
Oct-03 | Ferry Cortes Island to Campbell River return - first trip $58.05
Oct-07 | Room in Campbell River - 4 nights (wife) - second trip for Oct 9 hearing | $334.48
Oct-08 | Taxi to airport Campbell River $31.00
Oct-08 | Taxi to hotel Toronto $75.00
Oct-09 | Lunch for T. Ingraffea, L. Sumi and myself including tip $55.00
Oct-10 | Taxi to airport Toronto $60.00
Oct-10 | Shuttle to motel from airport Campbell River $15.00
Oct-11 | Ferry Cortes Island to Campbell River return - second trip $58.05

Total

$770.20
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Ontario Energy Board @
COST CLAIM FOR HEARINGS

Detail of Fees and Dishursements Being Claimed

File# EB- 2012-0451-0433-0074 ' Process: Hearing re: Application for Leave to Construct

Party: Council of Canadians Name: Lisa Sumi

Completed Years
Practising/Years of relevant

experience
Counsel/Articling Student/Paralegal: O
Consultant:
CV attached: CV not required: O

- Statémerit; ‘ofFeesiBE ji"ﬁ SElainEd:

Y

Hours Hourly Subtotal HST Total
rate

Preparation 34.00| $230.00| $7,820.00] $1,016.60 $8,836.60
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing 4,00 $230.00] $920.00 $119.60 $1,039.60
Argument $0.00
$170.00 __$0.00

EEEGRE el R |
ITOTAL LEGAL/CONSULTANT FEES | ///// $8 740. oo $1,136.20 $9,876.20)

St StatementofDlsbursementsBemg_r
Net Cost HST Total

Photocopies $0.00 $0.00
Printing $0.00 $0.00
Fax $0.00 $0.00
Courier $0.00 $0.00
Telephone $0.00 $0.00
Postage $0.00 $0.00
Transcripts $0.00 $0.00
Travel: Air $1,188.57 $154.51 $1,343.08
Travel: Car $0.00 $0.00
Travel: Rail $0.00 $0.00
Travel (Other): | $0.00 $0.00
Parking included $0.00
Taxi or Airport Limo $0.00 $0.00
Accommodation $27.61 5239.96
$3.32 $28.83

so00[ 5000

B T R ; R e e e e T D o
TOTAL DISBURSEMENTS: | $1,426.43 $185.44 $1,611.87

lof1l
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LisSA SuMl

1846 C.R. 207 DURANGO, COLORADO 81301
TELEPHONE: 970-799-1326 ¢ EMAIL: Isumi@earthworksaction.org

INVOICE
Date: January 11, 2013

To:  Council of Canadians
Attn: Steven Shrybman, Sack Goldblatt Mitchell LLP
500-30 rue Metcalf St.
Ottawa, ON K1P 504

From: Lisa Sumi

For: Testimony prepared on behalf of Council of Canadians for Ontario Energy
Board Hearing (Re: Enbridge/Union Applications EB-2012-0451/EB-2012-
0333).

Date Details Amount

june Research and writing of report prepared for Council of
Canadians as part of their submission to the Ontario
Energy Board hearing regarding Enbridge/Union
Applications EB-2012-0451/EB-2012-0433. (32 hours)

Total: 32 hours @ $230/hr $7,360.00

July - August Preparation of interrogatory responses, and responses to
new TCPL evidence. (2 hours)

Total: 2 hours @ $230/hr $460.00

October Conference calls and in-person meetings with Council
of Canadians in preparation for the OEB stakeholder
meeting (3 hours)

Oct. 9, 2013: Appearance at Ontario Energy Board Oral
Hearing for cross-examination related to testimony on
Applications EB-2012-0451/EB-2012-0433. (1 hours)

$920.00

Total: 4 hours @ $230/hr

5

Total | $8,740.00
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Please send a cheque for this invoice to Lisa Sumi at:

1846 C.R. 207
Durango, CO 81301
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LisA SUMI Q}M}& @
1846 C.R. 207 DURANGO, COLORADO 8130] (o 4 T TN
TELEPHONE: 970-799-1326 * EMAIL: Isumi@earthworksaction.org an 61\ '

INVOICE

Date; October 15, 2013

To:  Steven Shrybman, Sack Goldblatt Mitchell LLP
500-30 rue Metcalf St.
Ottawa, ON K1P 514

From: Lisa Sumi

For:  Air fare, ticket change and meals related to the October 9, 2013 Ontario
Energy Board Hearing (Re: EB-2012-0451 and EB-2012-0333).

Details Amount

(US$)

9/5/13 Original ticket for air fare from Durango, Colorado to

Toronto, Ontario. (Receipt attached) 680.81 .455'?0 Cdn.
10/1/13 | Ticket change for rescheduled OEB hearing (Receipt attached) 529.18 | 5871.29 Cdn.
10/9/13 Supper Oct. 9, 2013 (19.95 Cdn = 19.17 u.s.) .

(Receipt attached) 19.17 | A1.@% Cdn.,
10/10/13 | Hotel Oct. 9, 2013 (224.87 Cdn = 216.17 U.S. .

(Receipt attached) 216.17 3.3 Cdn.
10/10/13 | Meals during travel back to Durango (Receipt attached) 6.80 | 355 Con

Total | $1,452.13 | [(,|\,§F Cdn.
!

Please forward payment as a $US money order, to:

Lisa Sumi, 1846 C.R. 207 Durango, CO 81301

! Supper of $19.95 paid in Canadian dollars. Exchange rate for that day was 0.9608 (Bank
of Canada: http:/www.bankofcanada.ca/rates/exchange/can-us-rate-lookup/), so in U.S.
dollars $19.95 x 0.9608 = $19.17.

? Hotel fee of $224.87 was charged in Canadian dollars. Exchange rate for that day was
0.9613(Bank of Canada: http://www.bankofcanaca.ca/rates/exchange/can-us-rate-lookup/),
so in U.S. dollars $224.87 x 0.9613 = $216.17 U.S.
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eTicket Itinerary and Receipt http://www.united.com/web/en-US/apps/reservation/flight/...

U N | T E D % A STAR ALLIANCE MEMBER ¥ Confirmation:
BER %"
1. = EN1TOX
Check-In >
Issue Date: September 05, 2013
Traveler eTicket Number Frequent Flyer Seats
SUMI/LISAMS 0162379037591 UA-AGT7XXXX 14C/38F/=~[-~-/32B/=~~
FLIGHT INFORMATION
Day, Date Flight Class Departure City and Time Arrival City and Time Aircraft Meal
Thu, 19SEP13 UA4922 S DURANGO, CO DENVER, CO Q400
(DRO) 5:45 AM (DEN) 7:00 AM
Flight operated by REPUBLIC AIRLINES doing business as UNITED EXPRESS with turboprop equipment,
Thu, 19SEP13 UA358 S DENVER, CO NEW YORK, NY 757-200 Purchase
(DEN) 8:17 AM (LGA - LAGUARDIA) 1:59 PM
Thu, 19SEP13 UA8403 L NEW YORK, NY TORONTO, ON CANADA ERJ 190

(LGA - LAGUARDIA) 3:30 PM  (YYZ) 5:14 PM
Flight operated by AIR CANADA,
If this Is an originating flight on your itinerary, please check In at the AIR CANADA ticket counter.

Wed, 020CT13 UAB134 L TORONTO, ON CANADA CHICAGO, IL ERJ) 175
(YYZ) 9:40 AM (ORD - O'HARE) 10:21 AM

Flight operated by AIR CANADA.

If this Is an origlnating flight on your itinerary, please check In at the AIR CANADA ticket counter,

Wed, 020CT13 UA675 K  CHICAGO, IL DENVER, CO 757-200 Purchase
(ORD - O'HARE) 12:03 PM (DEN) 1:37 PM

Wed, 020CT13 UA4875 K DENVER, CO DURANGO, CO Q400
(DEN) 3:43 PM (DRO) 4:56 PM

Flight operated by REPUBLIC AIRLINES doing business as UNITED EXPRESS with turboprop equipment,
FARE INFORMATION

Fare Breakdown Form of Payment:
Airfare: 532.94USD VISA

U.S. Customs User Fee: 5.50 Last Four Digits 3643
U.S. Immigration User Fee: 7.00

U.S. APHIS User Fee: 5.00

U.S. Federal Transportation Tax: 39.97

U.S. Flight Segment Tax: 23.40

September 11th Security Fee: 10,00

Canadian Security Charge: 12.10

Canada Harmonized Sales Tax: 3.10

Canada Airport Improvement Fee: 23.80

U.S. Passenger Facllity Charge: 18.00

Per Person Total: 680.81USD

g’a"l'_l_.l'_cket-'g'-l’dfé'l? 680:81USD,

The airfare you paid on this itinerary totals: 532.94 USD
The taxes, fees, and surcharges paid total: 147.87 USD

Fare Rules: Additional charges may apply for changes in addition to any fare rules listed,

NONREF/OVALUAFTDPT/CHGFEE
Cancel reservations before the scheduled departure time or TICKET HAS NO VALUE,

1of3 9/9/13 12:16 PM
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eTicket Itinerary and Receipt http://www.united.com/web/en-US/apps/reservation/flight/...

U N | T E D % A, Confirmation:
A STAR ALLIANCE MEMBER V_.2°
) 1 a EN1TOX
Check-In >
Issue Date: October 01, 2013
Traveler eTicket Number Frequent Flyer Seats
SUMI/LISAMS 0162381979717 UA-AGT7XXXX e A e h
" FLIGHT INFORMATION
Day, Date Flight Class Departure City and Time Arrival City and Time Aircraft Meal
Thu, 19SEP13 UA4922 S DURANGO, CO DENVER, CO
(DRO) 5:45 AM (DEN) 7:00 AM
Thu, 19SEP13 UA358 S DENVER, CO NEW YORK, NY
(DEN) 8:17 AM (LGA - LAGUARDIA) 1:59 PM
Thu, 19SEP13 UA8403 L NEW YORK, NY TORONTO, ON CANADA
(LGA - LAGUARDIA) 3:30 PM  (YYZ) 5:14 PM
Flight operated by AIR CANADA doing business as UNITED AIRLINES INC.
Thu, 100CT13 UA3452 H TORONTO, ON CANADA DENVER, CO ERJ 170 Purchase
(YYZ) 1:59 PM (DEN) 3:45 PM
Flight operated by SHUTTLE AMERICA AIRLINES doing business as UNITED EXPRESS.
Thu, 100CT13 UA4927 H DENVER, CO DURANGO, CO Q400
(DEN) 5:43 PM (DRO) 6:56 PM
Flight operated by REPUBLIC AIRLINES doing buslness as UNITED EXPRESS with turboprop equipment,
FARE INFORMATION
Fare Breakdown Form of Payment:
Alrfare: 846,87USD VISA
U.S. Customs User Fee: 5.50 Last Four Digits 3643
U.S. Immigration User Fee: 7.00
U.S, APHIS User Fee: 5.00
U.S. Federal Transportation Tax: 63.52
U.S. Flight Segment Tax: 19,50
September 11th Security Fee: 10.00
Canadian Security Charge: 12.10
Canada Harmonized Sales Tax: 3.20
Canada Airport Improvement Fee: 23.80
U.S. Passenger Facility Charge: 13.50
Per Person Total: 1,009.99USD
eTicket Total: 1,009,99USD

The airfare you paid on this itinerary totals: 846.87 USD
The taxes, fees, and surcharges paid total: 163.12 USD

Fare Rules: Additional charges may apply for changes in addition to any fare rules listed.

NONREF/OVALUAFTDPT/CHGFEE
Cancel reservations before the scheduled departure time or TICKET HAS NO VALUE.

RAdiGolects An additional amount for the difference in fare was charged to VISA VIXXXXXXXXXXXX3643 on
Tuesday, October 01, 2013, $329.18 USD per ticket for an additional total of $329:18USDswa
Eollectedd

Raditional Uesx0cti12013/Visai3643iwasichargedy200300:USD, for the following: Change Penalty Fee /

Ehatges? EDD 01629264245814

1of3 10/9/13 2:49 PM
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Page: 1 of 1
/..
- EATON
\(/;t’./({'n’(
TORONTO
33 Gerrard Street West, Toronto, Ontario, M5G 1Z4
Tel: 416-695-1975 Fax: 416-581.8934
Room: 2425
Ms Lisa Sumi Folio: 1953191
1846 County Road 207 Cashier; 24
Durango CO 81301 Arrival: 10/09/13
United Siates Departure: 10/10/13
Reference:
Booking Ref. #:
Date Description Additional Information Charges Credits
10/09/13  Room Charge 199.00
10/09/13 Room - HST 13% 25.87
10/10/113  Visa XXXXKXXKXXXX3643 XXIXX 230.84
10/10/13  Visa credit back due to DMP adjustment -5.97
XXXXXXXXXXXX3643 XXIXX o \
HST Summary Total 224.87 ( 20487 )
gggﬁlrahon No: 887%%%3781 Balancs Dus 0.00 CDN N
F&B 0.00,
Other 0.00
Total 25.87
Oueen Minher Cafe
203 Queen Street yl.
loronto, Onldr o
416 K96-4714
HST #R10454 1781 —_ SSP America
lable H205 Boccane Pronto T1
branst: 853218 Sery: Ly Lester 8, Pearson Intl Airport
0/09/2913 1:10:29 P 8Cust s . ST # 825875560RT001
) .. Ce 416-776-2477
Ui Deseriptlsn Cost
- ; T 477 GURMIT W
EW | ‘Ja”!(; '.:Ilﬂld t][; $2”.”” ----------------------------------------
2 5t Grgamie $11.50 Chk 6289 0Dct10°13 10:434 Gst 0

Guest Signature:

| agree that my liabtiy for this £

1

Staicky Kice
I lacos

1 PadThayr vegelarian

Net Total:

Foud: $38.85

for any part of orthe Wl amoun —-- - . .

Liquor: $31.750

B

BI1.35

HST $9.28
TOTAL:  $80.63

Amount Due: $80 bd

*%kTO GO**

{ Breakfast Panini 6.00
Cash 7.00
i Food 6.00
HST Tax §
1 Payment
' Change Due 0.20
, FEEDBACK
nt thal Dish Up Your Experience.
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Li1sA SuMI

ADDRESS: 1846 CR207 DURANGO, CO 81301
TELEPHONE: (970) 799-1326 * EMAIL: lisasumi@gmail.com

EDUCATION AND TRAINING

Managing Environmental and Social Concerns in Mining — 3-week course, Royal Roads
University, Victoria, BC (June, 2000)

Master of Science — Physical Geography/Soil Science, University of Toronto (1997)
Bachelor of Science — Environmental Science/Physical Geography, U. Toronto (1995)

WORK HISTORY

ENERGY/EXTRACTIVE INDUSTRIES RESEARCH CONSULTANT, 2007 - present,
The majority of recent work involves the production of research reports used internally or
published by clients. Areas of expertise include: analysis of regulatory and policy measures
related to energy and extractive industries (hardrock minerals, coal, tar sands, natural gas,
oil); analysis and synthesis of scientific data, government records and industry or academic
reports; and production of information related to environmental, social and health impacts
and options for minimizing effects related to energy and extractive industries.

Recent clients include: As-You-Sow; Council of Canadians; Earthworks; ForestEthics;
Initiative for Responsible Mining Assurance; Massachusetts Institute of Technology Center
for Future Civic Media; MiningWatch Canada; and Natural Resources Defense Council.

RESEARCH DIRECTOR, EARTHWORKS OIL AND GAS ACCOUNTABILITY PROJECT, 2004 —
2007. (Durango, CO). Responsibilities included researching oil and gas impacts and
technologies to minimize impacts; preparing technical materials on oil and gas regulations
and development proposals; and providing community support on water, air and soil
contamination, noise, and landowner rights.

ENERGY/EXTRACTIVE INDUSTRIES RESEARCH CONSULTANT, 2002-2004 and
part-time COORDINATOR OF THE WESTERN MINING ACTION NETWORK.

RESEARCH DIRECTOR, ENVIRONMENTAL MINING COUNCIL OF BRITISH COLUMBIA,
1998 -2002 (Victoria, BC). Responsibilities included research on mining and its effects on
the environment and communities; creation of policy documents and educational materials;
community outreach; and technical review of mine proposals and projects.

PUBLICATIONS AND REPORTS

Steinzor, N., Subra, W. and Sumi, L. 2013, “Investigating Links Between Shale Gas
Development and Health Impacts Through a Community Survey Project In Pennsylvania,” New
Solutions: A Journal of Environmental and Occupational Health Policy, Vol. 23(1). Available at:
http://baywood.metapress.com/link.asp?id=k243k37712348302

Gestring, B. and Sumi, L. 2013. Polluting the Future — how mining companies are polluting our
nation's waters in perpetuity. (Prepared for Earthworks) Available at:
http://www.earthworksaction.org/files/publications/Health-Report-Full-FINAL-sm.pdf
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Steinzor, N., Subra, W. and Sumi, L. 2013. Gas Patch Roulette. (Prepared for Earthworks).
Available at: http://www.earthworksaction.org/files/publications/Health-Report-Full-FINAL-
sm.pdf

Sumi, L. 2012. Breaking All the Rules ~ the crisis in oil and gas regulatory enforcement.
(Prepared for Earthworks) Available at:
http://www.earthworksaction.org/files/publications/FINAL-US-enforcement-sm.pdf

Sumi, L. 2012. Report on the Shortcomings of Exxon Mobil’s “Basis for Exclusion” of As You
Sow's Shareholder Resolution on Hydraulic Fracturing and Related Natural Gas Development
(Prepared for As You Sow) Internal document,

Sumi, L. 2012. Draft Standard on Free, Prior and Informed Consent, (Prepared for the Initiative
for Responsible Mining Assurance) Internal document.

Sumi, L. 2010, Environmental Concerns and Regulatory nitiatives Related to Hydraulic
Fracturing in Shale Gas Formations. (Prepared for Council of Canadians) 4vailable at:
http://canadians.org/energy/documents/fracking/report-fracturing-1010.pdf

Sumi, L. 2008. Mining and Health: A Community-centred Health Assessment Yoolkit. (Prepared
for MiningWatch Canada) Available at: hitp://www.miningwatch.ca/publications/mining-health-
community-centred-health-assessment-toolkit

Sumi, L. 2008. Shale Gas: Focus on the Marcellus Shale. (Prepared for Earthworks) Available at:
http://www.earthworksaction.org/pubs/OGAPMarcellusShaleReport-6-12-08.pdf

Sumi, L. 2007. Report on Air Sampling Conducted in Monroe, Conecuh and Escambia Counties,
Alabama. (Prepared for Earthworks) Available at:
http://www.earthworksaction.org/publications.cfm

Sumi, L. 2005. Our Drinking Water at Risk - What EPA and the oil and gas industry don 't want
us to know about hydraulic fracturing. (Prepared for Earthworks) Available at:
http://www.earthworksaction.org/publications.cfm?pubID=90

Sumi, L. 2004. Oil and Gas at Your Door? A landowner’s guide to oil and gas development.
(Prepared for Earthworks) Available at:
hitp://www.earthworksaction.org/publications.cfm?pubID=91

Moodie, S., Sumi, L. and Thomsen, S. 2002. Lesson Learned on Community Involvement in the
Remediation of Abandoned Contaminated Sites. (Prepared for the Canadian National
Orphaned/Abandoned Mines Working Group).

Campbell, K., Young, A. and Sumi, L. 2001. Undermining the Law -- Addressing the Crisis in
Compliance with Environmental Mining Laws in BC (West Coast Environmental
Law/Environmental Mining Council of British Columbia) Available at
http://www.wcel.org/wcelpub/2001/13569.pdf

Sumi, L. 2001. (Contributed chapter on environmental impacts) Beneath the Surface — Aboriginal
Law and Mining Rights in British Columbia (Prepared for Environmental-Aboriginal
Guardianship through Law and Education)
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Ontario Energy Board

COST CLAIM FOR HEARINGS

Detail of Fees and Disbursements Being Claimed

oy

Omarin

File # EB- 2012-0451-0433-0074

Process: Hearing re: Application for

Party: Council of Canadians

Leave to Construct

Name: Anthony Ingraffea

Completed Years
Practising/Years of relevant

experience
Counsel/Articling Student/Paralegal: O
Consultant:
CV attached: CV not required:
Statenient of Fees:Being €laimed CE e
Hours Hourly Subtotal HST Total
rate
Preparation 8.50] $330.00| $2,805.00 $364.65 $3,169.65
Attendance - Technical Conference $0.00 $0.00 $0.00
Attendance - Settlement Conference $0.00 $0.00 $0.00
Attendance - Oral Hearing 6.00| $330.00] $1,980.00 $257.40 $2,237.40
Argument $0.00 $0.00 $0.00
Case Management $170.00 $0.00 $0.00 $0.00
TOTAL LEGAL/CONSULTANT FEES 777 $4,785.00 $622.05] $5,407.05|
Statement of Dishursements Being: Claimed'.:. .~ L
Net Cost HST Total
Photocoples $0.00 $0.00
Printing $0.00 $0.00
Fax $0.00 $0.00
Courier $0.00 $0.00
Telephone $0.00 $0.00
Postage $0.00 50.00
Transcripts $0.00 $0.00
Travel: Air $953.53 $123.96 $1,077.49
Travel: Car $117.88 $15.32 $133.20
Travel: Rail $0.00 $0.00
Travel (Other): | $0.00 $0.00
Parking $8.64 included $8.64
Taxi or Airport Limo $0.00 $0.00
Accommodation $0.00 $0.00
Meals $0.00 50.00
Other: $0.00
TOTAL DISBURSEMENTS: | $1,080.05]  $139.28] $1,219.33]

lofl
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& PSE

Physicians Seientisls & Engineers for Healthy Energy www.psehealthyenergy.org

February 4, 2014

Invoice # 1

TO: Steven Shrybman, Esq.
FROM.: Dr. A. R. Ingraffea

REF: EB-2012-0451: Enbridge Gas Distribution Inc.; and EB-2012-0333 and EB-2013-0074: Union
Gas Limited

Below I claim my time spent for my preparation for, and attendance at, the hearing before the Ontario
Energy Board, October 9, 2013:

I Preparation of my report entitled, “The Carbon Footprint of Shale Gas
Development and the Remedial Measures Necessary to Address It”, and
for responding to resulting interrogatories:

8.5 Hours

II.  Meeting with you on the eve of hearing and again the following morning, and for
attending the hearing itself:
6 hours

TOTAL HOURS CLAIMED BY THIS INVOICE 14.5

Thank you.
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From: Steven Shrybman
Sent: October 14, 2013 7:26 PM
To: ‘aril@cornell.edu’
Cc: Lisa Purdy
Subject: Re: receipts
From: Anthony R. Ingraffea [mailto:aril@cornell.edu]
Sent: Sunday, October 13, 2013 09:19 PM
To: Steven Shrybman
Cc: Anthony R, Ingraffea <aril@cornell.edu>
Subject: receipts
Hi Steven
I am sending you by surface mail receipts for:
S ALY
1, Arfare $730.71 =304 Can - CO
2. Taxi (2) § 120,00 = \Wn-30 COO \}C.“\‘)
3, Parking in Ithaca $7.79 $.wi\ Cén. P

-./l
I
I would also appreciate reimbursement: for the cancellation and re-booking fee of $240.00 which I will be charged when i

use the cancelled airfare (notice is included with receipts). Al ﬂmﬂ‘f S F o+
This brings a total of US $1098.50

Please send to

A. R, Ingraffea

309 Cayuga heights Road
Tthaca, NY

14850

USA

WRT a fee, as we discussed a donation to

Physicians, Scientists, and Engineers for Healthy Energy, Inc.

a 501c.3 not-for-profit, would be greatly appreciated, One can use the DONATE button at
www.psehealthyenergy.org

or send a check to

PSE, Inc.

C/O Dr. Adam Law

404 North Cayuga Street

Ithaca, NY

14850
USA
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Again, thank you, and look forward to seeing the final documents and hearing of the outcome.

best

tony

A. R, Ingraffea, Ph.D,, P.E,

Dwight C. Baum Professor of Engineering

Weiss Presidential Teaching Fellow

Cornell University

www.cfg.cornell.edu

President: Physicians, Scientists, and Engineers for Healthy Energy, Inc.
www.psehealthyenergy.org

607-351-0043




—— -

vy g s e e b i vt w8 s e

1
JD!MOO SHL 1Y 3BV

2280 8~ ! - 8&l:
gggg : > R 102
§#§ 8 g AEROFLEET SERVICES
§§§ g i =3 ;g,g 30-2601 MATHESON BLV E
£as - o= O R MISSISSAUGA  ON
%ga 2 g§g = LPR"?;‘*BR{;;:J‘S Tonpin wesw.aerofleet.ca
E%@ g S+ ITHACA 0 te0ss 1800.268.0905
gaé% ] ; i e §§ 716-849-727s 4164484980
$ 2 ' ‘ SE 72 Terchant 10: 43v186450 CABR2S
g S523. ag ’
Ty .55 =%
S g B Sale SALE
g - - gjjg MY fMiD: 1EMV00000D
) B r TID, PS472425 REF# 00000005
: ErEE e Baich # 104 SEQ: 001104006
_ : T N -2 : IHEXEXE3008 B3 22543
. 3% : ntry Hethod: Suiped fhvoice # &
SR BLED iprvds APPR CODE: 544665
e : rvd: Online  Bateht: gagps AMERIGAN EXPRESS Seiped
§ S - Ly 6709413 2:40:61 mimeiga0R e
- i B 1 ]
S B < e ,
EIHE g | E B Inv: 00000822 Aopr Code: 535991 AMOUNT $53.00
SR 1 [ §-5F A TIP $6.00
L ro | § -~ Total: § 17 TOTAL $59.00
- =i N —~|— ‘ §EU““‘" .,e...%El.m'.g . APFROVED
ST YA |- kg uatoasr Cory
§§ 2 la a[{&T §§ﬁ§ g THANK Yoy Thank You for Choosing
! . Aeroflest
* FACTURE-SALESSLIP i HST #100067464RTO0M
.COPIE DU GLIENT - CUSTOMER'S COPY ~ ..": W payplus.ca

CUSTOMER COPY




Travelocity Confirmation
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Travelocity Confirmation

Travelocity Customer Support [travelocity@travelocity.com]
SentiTuesday, October 01, 2013 2:50 PM
To: Anthony R, Ingraffea

khkkhkdkkkhkkhhhhkkhhhkhkkhhkhhhbhhkdhhhhhhhhhkrhhkhhhkhhhhkhdhhhhkkbhdrk

THANK YOU! Travel Resexrvation Confirmation
kkkkkkkkhkhhhhkhkkhkkhhkkhhkhkhhkhkhkkkhhhhhkhkhkkhkhhhkhkkhhkhkhkkhhkik

Dear Anthony R,
Thank you for booking your travel through Travelocity.

Your trip to Toronto, ON Canada (YYZ) is confirmed. A summary of your reservation
is provided below. Please be sure to:

Review your txrip details

Confirm your special request or meal request with the airline
Read the instructions and policies listed below

Print this email for your records

v VvV vV V

Your Travelocity Trip ID is: 3327 4688 8988
Your phone number for this trip: 607-351-0043

Ticket(s) issued on Tue, Oct 1, 2013 at 01:49 PM CST.

This is an e-ticket, so no paper ticket will be sent. In additiom, £light
schedules may be changed by the airline.

What is an e-ticket? http://sve.travelocity.com/info/info popup sa
/0, , TRAVELOCITY :EN|{ETICKETS, 00.html

s
kkhkkkhkkkhhkhkhkhkkhkhhhhhhhkkkhkkhkikkkkhhkRhkhikhhhhikhkhdkkhihhhhhkdrs
ITINERARY
khkkkhkkhkkdkhkhkhkhhkhhhkhkkhhhkhkkhhhhkhkikhhhhhhhhkhhkhhhkkkkhkkkhkkhhkikid

Primary Contact: Anthony R Ingraffea

> Online check-in: http://leisure.travelocity.com/Promotions
/0, , TRAVELOCITY|1741]air main, 00.html.

> Lookup flight status: http://dpsl.travelocity.com
/dparrgst.ctl?Service=TRAVELOCITY.

> Change/cancel resexrvation: http://www.travelocity.com/

Flight: 1 Round-Trip Ticket
All flight times are local to each city.

For your boarding pass, use reference code LYB9BYS for online or airport checkin.

10/13/2013 8:49 PM
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Tue, Oct 8, 2013 .
Ithaca, (ITH) to Toronto Lester B Pearson International Adrport, (¥YY2Z)

Flight: United Flight 4828 operated by COMMUTAIR DBA UNITED EXPRESS (on De
Havilland Canada DHC-8 Dash 8-200)

Depart: 04:55 PM, Ithaca, NY (ITH)

Arrive: 06:08 PM, Newark, NJ (EWR)

Requested Seats: 3E
1 Stop - change planes in Newark, (EWR)
Connection Time: 2  hrs 47 wmins

Flight: United Flight 8567 operated by ATIR CANADA EXPRESS - SKY REGIONAL (on
Enbraer EMB 175 Jet)

Depart: 08:55 PM, Newark, NJ (EWR)
Arrive: 10:28 PM, Toronto, ON Canada (Y¥3Z)
Please check in with AIR CANADA

Total Travel Time: 5 hrs 33 mins

For your boarding pass, use reference code BCZ5VZ for online or airport checkin.

Wed, Oct 9, 2013
Toronto Lester B Pearson Intermational Airport, (¥YYZ) to Ithaca, (ITH)

Flight: US Airways Flight 3771 operated by US AIRWAYS EXPRESS-AIR WISCONSIN
(on Canadair Regional Jet)

Depart: 05:59 PM, Toronto, ON Canada (YYZ)

Arrive: 07:41 PM, Philadelphia, PA (PHL)

Please check in with US AIRWAYS -

Requested Seats: 7F
1l Stop - change planes in Philadelphia, (PHL)

Connection Time: 1 hr 59 mins

Flight: US Airways Flight 4188 operated by US AIRWAYS EXPRESS-PIEDMONT
AIRLINES (on De Havilland Canada DHC-8 Dash 8 all wmodels)

Depart: 09:40 PM, Philadelphia, PA (PHL)

Arrive: 10:44 PM, Ithaca, NY (ITH)

Please check in with US AIRWAYS

Total Travel Time: 4 hrs 45 wins

Passenger Name: ANTHONY R INGRAFFEA
Frequent Flyer Information: You can add your frequent flyer number at the airport.
Ticket Number: 0167310141116

10/13/2013 8:49 PM
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TSA Travel Information
KhkkkhkhkkkRkkkkhkhkkhkhRhhhhdhkhdhhhkhkidhhhdhdhhkhhkhhhkdhhrhdhhkrkrkhohkhdhd

The TSA has determined that liquids, aerosols and gels, in limited quantities, are
safe to bring aboard an aircraft. When packing, please follow these guidelines:

>All liquids, gels and aerosols must be in 3.4 ounce (1.00ml) or smaller bottles.
>All containers must £it in one quart-sized, clear, plastic, zip-top bag.

>Each passenger is allowed only one bag.

>Each bag must be placed in its own screening bin and X-rayed separately.

>If you are carrying on larger amounts of prescriptions liquid wedications, baby
formula, and/or diabetic glucose treatments, you must declare these at the
security checkpoint.

Axrive at the airport early. Enhanced security measures may mean longer lines at
security checkpoints.

This new security policy applies to all domestic and international f£lights
departing from U.S. airports. We always recommend checking the TSA Web site
(www.tsa.gov) for the most up-to-date information about security procedureg. If
you are departing from a non-U.S. airport, be sure to check that airport's
security policies and pack accordingly.

khkkhdkhkhkdhhhhhkhhhhhhkhhhhkkhRrkdhhhdbdkdhhhkhhwddhkhkdhhdhhhhhhhhihdhdx

COMPLETE YOUR TRIP PLANS!
R L T e L T e I I T T T

Add a Hotel: http://www.travelocity.com/Hotels/0,, TRAVELOCITY, 00.html

Add a Car: http://www.travelocity.com/Cars/0,, TRAVELOCITY| Y, 00.html
**************************************************************

INSTRUCTIONS AND POLICIES
L T T e L L s X

General Policies

> Tickets cannot be refunded or transferred unless otherwise noted. Name changes
are not permitted.

> Valid, government-issued ID is mandatory for you to get through security and
board your flight.

> Initial prices subject to change before final paywment. Post-purchase increases
of government-imposed taxes or fees may apply.

> Prices do not include any applicable baggage fees.

> International flights may be treated with insecticides. Details.

> Other rules and restrictions may apply to this fare. Read fare rules.

> Please review important terms & conditions of travel which may limit your legal
rights.

Valid, government-issued ID Link : http://www.tsa.gov/travelers/airtravel
/acceptable documents.shtm
Baggage fee Link : http://www.travelocity.com/info/info popup

/0, , TRAVELOCITY : EN37CBAG FEES, 00.html

Insecticides details Link : http://www.dot. gov/off:.ce—pol::.cy/avxat:.on—pollcy
/aircraft~disinsection-requirements

Fare rules Link : http://travel.test.travelocity.com/flights

30f7 10/13/2013 8:49 PM
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/BirFareRules.do; ?fare basis cd=0QATFN&dep arp cd=YYZ&arr arp cd=YY¥Zsaln cd=UAS&
dep dt=10/08/2013

Terms & Conditions of Travel link : http://wwW.travelocity.com/info/info popup
/0, , TRAVELOCITY : EN$ 7CABOUT ETKT ,00.html

Change Policies

> Your ticket is non-refundable.
> If you change your reservation, airlines may charge a fee to use your ticket as
credit for a new reservation. This fee varies by airline, market, and specific

fare rules, and may be $150 or more for domestic tickets and $200 or more for
international tickets.

> Some tickets do not allow any changes.
> Need to change or cancel your trip? Use our online calculator
(http://travel.travelocity.com/mystuff

/MyStuffControllerInit.do?target page=MyTrips&Service=TRAVELOCITY) to check the
fees and rules before you decide.

Cancellation Policies

> Your ticket is non-refundable.

> If you cancel you will not receive any wmoney back.

> You may be eligible to apply part of your ticket price towards future travel
(for a limited time, usually a year).

> If you cancel your reservation, airlines usually deduct $150 or more for
domestic tickets and $200 or more for international tickets before determining the
amount that can be applied towards future travel.

> Need to change or cancel your trip? Use our online calculator
(http://travel.travelocity.com/mystuff

/MyStuffControllerinit.do?target page=MyTrips&Service=TRAVELOCITY) to check the
fees and rules before you decide.

Domestic Flight Notice

> Alr transportation to be provided between points in the U.S. (including its
overseas territories and possessions) is subject to the individual contract terms
(including rules, regulations, tariffs and conditions) of the transporting air
carriers, which are herein incoxporated by reference and made part of the contract
of carriage. .

> Where this coupon is issued for transportation, or sexrvices other than air
travel, specific terms and conditions may apply. These terms and conditions may be
included in the ticket set or may be obtained from the issuing company oxr agent.

> Please make sure you have reviewed the important legal notice entitled
v"Conditions of Contract®, "Notice of Incorporated Terms®, "Notice of Baggage
Liability Limitations", and "Notice of Overbooking" in Terms & Conditions of
Travel oxr the specific terms and conditions relating to non-alr transportation or
services.

> The Terms & Conditions of Travel will also be available at the airport prior to
your £light departure.

Terms & Conditions of Travel link: http://svec.travelocity.com/info/info popup sa
/0, , TRAVELOCITY : EN|{ABQUT ETKT,00.html.

International Flight (Warsaw Convention) Notice

> If the passenger's journey involves an ultimate destination or stop in a country
other than the country of departure, the Warsaw Convention may be applicable and

40f7 10/13/2013 8:49 PM
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the Convention governs and in most cases limits the liability of carriers for
death or personal injury and for the loss of or damage to baggage.
> See also the notices entitled "Advice to International Passengers on Limitation

of Liability" and “notice of Baggage Liability Limitations® in Terms & Conditions
of Travel

Terms & Conditions of Travel link: http://svc.travelocity.com/info/info popup sa
/0, , TRAVELOCITY: EN|ABOUT ETKT,00.html.

kkkkhhhkkhkkhhhhhhhhhhhhkrkhkhkhhhhhhhkkhhhhhkdhdhdhdhhkdkhhrhhhhrk
PRICING
khkkkhhhkhkhkhhrokhhhdhrkhhhkbhhkhhdhdbdhdkdhkhhkhdhdhddhhhdbhbhrkbrkbhhdhhdhdhk

1 adult: $626.72

Taxes + Alrline & Agency
Fees $103.99

Total: §730.71

We have charged $730.71 to your American Express<span class="smark"s&reg;</span>
Card XxXX-xxXxxX-xxxx-3008.

Taxes and fees link: http://svec.travelocity.com/info/info popup sa
/0, , TRAVELOCITY :EN | TAXS FEES,00.html

> Travelocity fees and airline charges will be shown as separate line items on
your credit card statements.
ANTHONY R INGRAFFEA $720.72

ER 2R A AR RS I AR AR AR L AR R LRI E AT RS A LS AL LR R TR R TS LR TS

TRAVEL CHECKLIST
LR T L T 2 T )

> Printed itinerary - As you will not receive a paper ticket, we suggest you print
this email to take along with you on your trip.

> Photo ID - Every passenger must have a valid government-issued photo ID (such as
a driver's license or passport). Please note that the name on your photo ID must
match the passenger name in your resexrvation.

> TSA Secure Flight Information - Any information you provided has been added to
your reservation.

> Special Services/Meal Requests - Please confirm your special request or meal
request with the airline.

> Terminal/gate information - Check with the airline
http://travelocity.custhelp.com/cgi-bin/travelocity.cfg/php/enduser

50f7 10/13/2013 8:49 PM
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Traveloi:ity.com Cancellation Confirmation

memberservices@travelocity.com
Sent:Monday, September 30, 2013 11:54 AM
To: Anthony R, Ingraffea

kkkkhkhkkkkkkhhhhhhhhkhhhhhhhhhhhhkhkhhhkhkhkrdhkhhhhhhkhhhhrrhhddhs

Your airline reservation has been cancelled.
khkhkhhkhhhkhkhkhhhkhhhhkhhhkhhhhhhhkhhhkkkhkhhkrihbrhhhhkrhrhkhhhkkhkrtrrrt

-~ You will not receive a refund since you purchased a non-refundable ticket(s).

- You will need to have the ticket number(s) listed in the passenger information
section below when you are ready to use any remaining ticket wvalue toward a new
reservation. Please call us at 888-872-8356 to book your next trip.

- Please save or print this email for your records, because cancelled reservations
are not viewable online at this time.

We're sorry you had to cancel this reservation, but we look forward to helping you
plan your next trip!

khkkkhkkhkdkhkhkhkhkhhhhkkhhkhkhhkhhhkhkhhhkhhhhkhhhhkhhhhhkhdhhhhhhhhkhkhkhhhhkkhkhkhhkhhdhik
Cancelled AIRLINE RESERVATION

EEX 3 A TR T F T IR AT TR RS S LT A AL SR L AT E I LTSI L LE I T A LTSI LS LE I E LIS L L L LE L L LT T
Trip ID: 132653438217

kkhkkkhkkkkkhkhkkhhhkikkkhkXkhhhkhkkhkhrokkhkhhkkhkhhokkhdhhkhhkhRhhhkkkhkhkkkkkkhhhkdkhdekhkhkhkkhkkhkk

Passenger Name: ANTHONY INGRAFFEA )
Ticket Number (assigned by the airline to your e-ticket): 7308080433

AEE KRR T R R R R ET R R R R IR I A AR AR A I AR AR IARKR R IR R TR KRR R RSk ARk AR d ATk hkhkhdhhhkhkddkdkhhdkdhhikd
Important Restrictions: .
khkkhkhkkhhhkhhhhhhhdhhbhhhkhhhhhkbhhhhhhkdrohhhdhhhhhhhkhddhdhkrdrhhhhhhhhhhhhhhbhhhdbkihrhhksk

- Remaining ticket value of a fully unused ticket can be used toward future travel
to any destination sexved by the airline on your original ticket.

-Partially used tickets normally require you to keep the original origin and
destination

- Future travel must be completed within a limited time period, Carriers either
require you to rebook before your original departure date or may allow 1 year from
the date tickets were originally issued. It depends on the fare rules from the
original ticket.

- Remaining ticket value can only be used by the individual named on the original
ticket.

- If the fare of the new itinerary is greater.than the remaining value of the
original ticket, the airline will collect the fare difference. In addition, the
airline will charge a fee to use your original ticket towards the purchase of the
new ticket. You will be advised of the exact charges when you make your new
reservations.

- An administrative service charge will be collected at the time of reissuance

1of2 . 10/13/2013 8:54 PM
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Anthony R. Ingraffea

Dwight C. Baum Professor of Engineering
Weiss Presidential Teaching Fellow
School of Civil and Environmental Engineering
Cornell University
Ithaca, N.Y. 14853 USA

GENERAL
Born: April 4, 1947, Easton, Pennsylvania, USA
Residence: 309 Cayuga Heights Road, Ithaca, N.Y. 14850
Telephone: Home 607-257-1104  Office 607-255-3336  Cell 607-351-0043
Fax: 607-255-9004  E-Mail: aril@comell.edu HTTP://www.cfg.cornell.edu

EDUCATION
University of Notre Dame
B.S., Aerospace Engineering, Magna Cum Laude, June 1969.
Polytechnic Institute of New York
M.S., Civil Engineering, Grumman Masters Fellow, June 1971,
University of Colorado/Boulder
Ph.D., Civil Engineering, May 1977, University Fellow, 1974-1976.

AREAS OF EXPERTISE
Structural Engineering, Structural Mechanics, Computational and Experimental Fracture Mechanics,
Microstructural Simulation of Fatigue and Fracture Mechanisms, Rock Mechanics, Numerical Methods,
Engineering Education

PROFESSIONAL EXPERIENCE

June 1969 - June 1971
Grumman Aerospace Corporation. Bethpage, L.L, N.Y.
Rotating traineeship in the following areas: preliminary design on Navy F - 14; loads and dynamic studies,
stress analysis, and final design on NASA Space Shuttle proposal, Two in - house technical publications.

July 1971 - June 1973
Peace Corps. Bejuma, Venezuela
County Engineer. Responsible for all technical services to a county of 40,000 people. Directed surveying,
design, and construction of farmers' market, tourist hotel, and cemetery. Directed urban planning resource
study. Co - directed urban renewal plan and data collection for section of state capital city.

September 1973 - August 1977
University of Colorado/Boulder
Department of Civil, Environmental and Architectural Engineering
Instructor for Courses:
Analytical Mechanics, Theoretical Fluid Mechanics
Teaching Assistant for Courses:
Mechanics of Materials
Materials Testing Laboratory
Research Assistant in Project: Constitutive Relations for Coal

September 1977 - June 1982
Comell University, Department of Structural Engineering
Assistant Professor
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September 1979 - July 1983
Cornell University, Department of Structural Engineering
Manager of Experimental Research

July 1982 - June 1987
Cornell University, Department of Structural Engineering
Associate Professor

August 1983 - August 1984
Lawrence Livermore National Laboratory Livermore, California
Visiting Research Engineer: Rock Fracture Simulation

January 1986 - September, 1986
Comell University, Computer Aided Design Instructional Facility,
College of Engineering
Director

September 1986 - October, 1990
Cornell University, College of Engineering
Faculty Coordinator for Instructional Computing

July 1987 - Present
Cornell University, School of Civil and Environmental Engineering
Professor

September 1987 - April 1992
Cornell University, Program of Computer Graphics
Associate Director

September 1988 - Present
Fracture Analysis Consultants, Inc.
President

October 1990 - October 1994
Cornell University
Director, NSF-Synthesis National Engineering Education Coalition

July 1993 - Present
Cornell University
Dwight C. Baum Professor of Engineering

October 1994 - October 1995
Cornell University
Associate Director, NSF-Synthesis National Engineering Education Coalition

December 1997 —August 2005
Cornell Center for Theory and Simulation in Science and Engineering
Associate Director
Coordinator, Computational Materials Institute

July 1998 — December 1999
Comell University
Coordinator, Infrastructure Group, School of Civil and Environmental Engineering

November 2002-Present
Comell University
Member, Graduate Fields of Mechanical and Aerospace Engineering
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May 2004-Present
Wright Patterson Air Force Base/AFRL/Air Vehicle Directorate/Structures Division
Structural Sciences Center of Excellence
Visiting Scientist

August 2005 - July 2007
Cornell University
Acting Director, Cornell Center for Theory and Simulation in Science and Engineering

November 2005 — Present
Cornell University
Weiss Presidential Fellow

July 2006 — December 2007
Comell University
Coordinator, Infrastructure Group, School of Civil and Environmental Engineering

August 2005 — Present
Comell University
Co-Editor in Chief, Engineering Fracture Mechanics

August 2010 — Present
Physicians, Scientists, and Engineers for Sustainable and Healthy Energy, Inc.
President

AWARDS AND HONORS

* 3 - M Corporation Scholarship, 1965 - 1969

» Grumman Masters Fellowship, 1969 - 1971

* University of Colorado Graduate Fellowships, 1974 - 1976

* Comnell School of Civil Engineering "Professor of the Year," 1977 - 78

» National Research Council/U.S. National Committee for Rock Mechanics 1978 Award for Outstanding
Research in Rock Mechanics at the Doctoral Level

« Cornell College of Engineering "Professor of the Year," 1978 - 79

» Cornell School of Civil Engineering "Professor of the Year," 1981 - 82

* Presidential Young Investigator Award, National Science Foundation, 1984 - 1989

» Dean's Prize for Innovation in Teaching, Cornell College of Engineering, 1989.

* Dean's Prize for Innovation in Teaching, Cornell College of Engineering, 1991,

* National Research Council/U. S. National Committee for Rock Mechanics 1991 Award for Applied
Research for the paper, "Simulation of Hydraulic Fracture Propagation in Poroelastic Rock with Application
to Stress Measurement Techniques”, co-authored by Dr. T. J. Boone, Int. J. Rock Mech. Min. Sci, &
Geomech. Abstr., 28, 1, 1-14, 1991,

« International Association for Computer Methods and Advances in Geomechanics 1994 Significant Paper
Award: One of Five Significant Papers in the category of Computational/Analytical Applications in the past
20 years, “A Numerical Procedure for Simulation of Hydraulically-driven Fracture Propagation in Poroelastic
Media”, co-authored with T. J. Boone, Int. J. Num, Analyt. Meth. in Geomech., 14, 1, 1990,

» The NASA Group Achievement Award for contributions, with former students Drs. Paul Wawrzynek and
David Potyondy, to the Fuselage Structural Integrity Analysis Team, NASA Langley Research Center, [1996.

» The First Society of Women Engineer’s Professor of the Year Award, Cornell College of Engineering,
1997.

« J. P. and Mary Barger ‘50 Excellence in Teaching Award, Comell College of Engineering, 1997,

» The MTS Visiting Professor Chair, Department of Civil Engineering, University of Minnesota, May, 1998.

» Aviation Safety Turning Goals into Reality Award, NASA Airframe Structural Integrity Program Team,
NASA Langley Research Center, with Dr. Paul Wawrzynek, 1999,

* 1999 Premier Award for Educational Software for “Cracking Dams-HTTP://www.simscience.org”, with
Megann Polaha

* Daniel Luzar ‘29 Excellence in Teaching Award, Comnell College of Engineering, 2001.
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+ Honor Award, University of Notre Dame, College of Engineering, for “Significant Contributions to the
Advancement of Engineering”, 2002.

» Weiss Presidential Teaching Fellow, Cornell University, 2005.

* George R. Irwin Medal, American Society for Testing and Materials, 2006.

* Richard J, Almeida Award, Project High Jump, given each year to an individual whose dedication and
contribution to High Jump have been extraordinary, 2008.

* Fellow, International Congress on Fracture, 2009, “For his pioneering contributions to the advanced
computational simulation of fatigue and fracture processes leading to improved understanding for
practical applications to integrity assessment of engineering structures”.

s One of TIME Magazine's “People That Mattered” in 2011.

HONORARY/PROFESSIONAL SOCIETY MEMBERSHIP
Tau Beta Pi (1967 -
Chi Epsilon (1974 -
Sigma Xi (1977 -
American Academy of Mechanics (1988 -
American Society of Civil Engineers (Fellow, 1991)
Chairman, Committee on Properties of Materials (1983 - 1985)
Member, Committee on Finite Element Analysis of Reinforced Concrete
Member, Committee on Computer Applications and Numerical Methods
International Society for Boundary Elements
International Society for Rock Mechanics
Society for Experimental Mechanics
American Society for Testing and Materials
Committee E - 8 on Fracture and Fatigue
Committee D - 18 on Soil and Rock for Engineering Purposes
Committee C - 9 on Concrete
American Concrete Institute
Committee 446 on Fracture Mechanics
RILEM
Committee 90 - FMA on Fracture Mechanics Applications
Member, Committee 89 - FMT on Fracture Mechanics Testing
American Rock Mechanics Association/Foundation
Founding Member
Member of the Board, 1999-2003

PROFESSIONAL REGISTRATION
Colorado  PE No. 14837
New York PE No. 081309-0
Alaska Professional Fishing Guide

UNITED STATES PATENT
Number 481,826, Hand - held, direct reading, fully mechanical fracture loading device for short-rod/bar
specimens

PROFESSIONAL JOURNAL EDITORSHIPS AND ADVISORY BOARDS

Co-Editor-in-Chief:
Engineering Fracture Mechanics, August, 2005-present

Editorial Advisory Board:

International Journal for Numerical and Analytical Methods in Geomechanics
Boundary Element Communications

Engineering with Computers

Engineering Computations

International Journal for Multiscale Computational Engineering
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PUBLICATIONS

TEXTS EDITED

1. Fracture Mechanics of Concrete: Material Characterization and Testing, co - edited with A. Carpinteri,

Martinus Nijhoff Publishers, 1984.

PUBLISHED IN TEXTS

1.

10.

11,

12,

13,

14.

Ingraffea, A R (co - author)., Modelling of Reinforcement and Representation of Bond, Chapter 3 in Finite
Element Analysis of Reinforced Concrete, State - of - the - Art report prepared by the Task Committee on
Finite Element Analysis of Reinforced Concrete Structures, Structural Division, ASCE, 1982, pp. 149 - 203,

Ingraffea A R (co - author), Concrete Cracking, Chapter 4 in Finite Element Analysis of Reinforced
Concrete, State-of-the-Art report prepared by the Task Committee on Finite Element Analysis of Reinforced
Concrete Structures, Structural Division, ASCE, 1982, pp. 204 - 233,

Ingraffea A R. Numerical Modelling of Fracture Propagation. Chapter 4 in Rock Fracture Mechanics, H, P.
Rossmanith, editor, CISM Courses and lectures No. 275, International Center for Mechanical Sciences, Udine,
Italy, Springer - Verlag, Wien - New York, 1983, pp. 151 - 208.

Ingraffea A R, Saouma V. Numerical Modeling of Discrete Crack Propagation in Reinforced and Plain
Concrete. Chapter 4 in Application of Fracture Mechanies to Conerete Structures: Structural Application
and Numerical Calculation, G. C. Sih and A. DiTommaso, editors, Martinus Nijhoff Publishers, 1984.

Ingraffea A R, Gerstle W. Non - Linear Fracture Models for Discrete Crack Propagation. Application of
Fracture Mechanics to Cementitious Composites, S. P. Shah, editor, Martinus Nijhoff Publishers, 1985, pp.
171 -209.

Ingraffea A R. Fracture Propagation in Rock. Chapter 12 in Mechanics of Geomaterials, Z, P, Bazant, editor,
John Wiley & Sons, Limited, 1985.

Ingraffea A R. Theory of Crack Initiation and Propagation in Rock. Chapter 3 in Rock Fracture Mechanics, B.
Atkinson, editor, Academic Press, Inc., 1987.

Ingraffea A R, Gerstle W H, Perucchio R. Fracture Analysis with Interactive Computer Graphics. Boundary
Element Methods in Structural Analysis, D. E. Beskos, Editor, ASCE, 1989, pp. 235 - 271.

Ingraffea A R, Sections 9.3, 12.3, 13.4, and 15.2, of Fracture Mechanics of Concrete Structures: From
Theory to Applications, L. Elfgren, Editor, Chapman and Hall, London, 1989.

Ingraffea A R, Boone T J, Swenson D V., Computer Simulation of Fracture Processes. Chapter 22 in
Comprehensive Rock Engineering, J. Hudson, Editor-in-Chief, Pergamon Press, Oxford, 1993.

Carter B J, Desroches J, Ingraffea A R, Wawrzynek P A. Simulating Fully 3D Hydraulic Fracturing. In
Modeling in Geomechanics, Ed. Zaman, Booker, and Gioda, Wiley Publishers, pp 525-557, 2000,

Ingraffea A R, Wawrzynek P A. Crack Propagation. In the Encyclopedia of Materials: Science and
Technology, Elsevier Science, 2001.

Ingraffea A R, Wawrzynek P A. Finite Element Methods for Linear Elastic Fracture Mechanics. Chapter 3.1 in
Comprehensive Structural Integrity, R. de Borst and H. Mang (eds), Elsevier Science Ltd., Oxford, England,
2003.

Ingraffea A R. Computational Fracture Mechanics. Volume 2, Chapter 11, Encyclopedia of Computational
Mechanics, E. Stein, R. de Borst, T. Hughes (eds.) John Wiley and Sons, 2004, 2™ Edition 2008.
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15.

Emery J, Ingraffea A R. DDSim: Framework for Multiscale Structural Prognosis, Chapter 13 in
Computational Methods for Microstructure-Property Relationships, S Ghosh and D Dimiduk (eds),
Springer Science, 2011,

PUBLISHED IN JOURNALS

10.

I1.

12.

13,

14.

15.

16.

Ingraffea AR, Nodal Grafting for Crack Propagation Studies. Int. J. Num. Meth. Eng., 11,7, 1977, 1185 - 1187,

Lynn PP, Ingraffea AR. Transition Element to be Used With Quarter - Point Crack Tip Elements. Int. J. Num.
Meth. Eng., 12, 6, 1978, 1031 - 1036.

Ingraffea AR, Heuze FE. Finite Element Models for Rock Fracture Mechanics. Int. J. Num. Analyt. Meth.
Geomech., 4, 1980, 25 - 43.

Ingraffea AR, Manu C. Stress - Intensity Factor Computation in Three Dimensions With Quarter - Point
Elements. Int. J. Num. Meth. Eng., 15, 10, 1980, 1427 - 1445,

Blandford G, Ingraffea AR, Liggett JA. Two-Dimensional Stress Intensity Factor Calculations Using the
Boundary Element Method, Int. J. Num. Meth. Eng., 17, 1981, 387 - 404,

Beech J, Ingraffea, AR. Three - Dimensional Finite Element Stress Intensity Factor Calibration of the Short Rod
Specimen. Int, J. Fracture, 18, 3, 1982, 217 - 229.

Perucchio R, Ingraffea AR, Abel JF. Interactive Computer Graphic Preprocessing for Three - Dimensional
Finite Element Analysis. Int. J. Num. Meth. Eng., 18, 6, 1982, 909 - 926.

Saouma V, Ingraffea AR, Catalano D. Fracture Toughness of Concrete: K. Revisited. J. Eng. Mech. Div.,
ASCE, 108, No. EMS6, 1982, 1152 - 1166.

Perucchio R, Ingraffea AR, Interactive Computer Graphics Preprocessing for Three - Dimensional Boundary
Integral Element Analysis. J, Computers Structures, 16, 1 - 4, 1983, 153 - 166.

Ingraffea AR, Blandford G, Liggett JA. Automatic Modelling of Mixed - Mode Fatigue and Quasi - Static
Crack Propagation Using the Boundary Element Method. ASTM STP 791: Proc. of the l4th National
Symposium on Fracture Mechanics, June, 1983, 1 - 407 - I - 426.

Ingraffea AR, Gunsallus KL, Beech JF, Nelson PP. A Short - Rod Based System for Fracture Toughness
Testing of Rock. ASTM STP 855: Chevron - Notched Specimens: Testing and Stress Analysis, 1984, 152 - 166.

Ingraffea AR, Perucchio R, Han T - Y, Gerstle WH, Huang YP. Three - Dimensional Finite and Boundary
Element Calibration of the Short - Rod Specimen. ASTM STP 855: Chevron-Notched Specimens: Testing and
Stress Analysis, 1984, 49 - 68.

Manu C, Ingraffea AR. Numerical Evaluation of the Growth Rate Material Parameters in Fatigue Propagation
of Surface Flaws. Nucl. Eng. Design, 77,2, March, 1984, 131 - 138,

Ingraffea AR, Gerstle W, Gergely P, Sacuma V. Fracture Mechanics of Bond in Reinforced Concrete. J.
Structural Division, ASCE, 110, 4, 1984, 871 - 890.

Perucchio R, Ingraffea AR. An Integrated Boundary Element Analysis System with Interactive Computer
Graphics for Three Dimensional Linear - Elastic Fracture Mechanics. J. Comp. Structures, 20, 1985, 157 -
171.

Nelson PP, Ingraffea AR, O'Rourke TD. TBM Performance Prediction with Rock Fracture Parameters. Int. J.
Rock Mech. Mining Sciences, 22, 3, June, 1985, 189 - 192,
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17

18,

19,

20.

21,

22,

23.

24,

25,

26,

27,

28.

29.

30.

31

32.

33.

34,

3s.

Elices M, Llorca J, Ingraffea AR. Fractura del Hormigon en Regimen Elastico y Lineal, Un Ejemplo: La Presa
de Fontana (in Spanish), Informes de la Construccion, 37, 372, July, 1985, 19 - 33,

Ingraffea AR, Gerstle WH, Mettam K, Wawrzynek P, Hellier AK. Cracking of Welded Crane Runway Girders:
Physical Testing and Computer Simulation. Iron and Steel Engineer, 62, 12, 1985, 46 - 52.

Boone TJ, Wawrzynek P, Ingraffea AR. Simulation of the Fracture Process in Rock with Application to Hydro-
fracturing, Int. J. Rock Mech. Mining Sciences, 23, 3, 1986, 255 - 265.

Abel JF, Ingraffea AR, McGuire W, Greenberg DP. Interactive Color Graphical Postprocessing as a Unifying
Influence in Numerical Analysis Research. Finite Elements in Analysis and Design, 2, 1986, 1 - 17.

Boone TJ, Wawrzynek P, Ingraffea, AR. Finite Element Modeling of Fracture Propagation in Orthotropic
Materials, Eng. Fract. Mech., 26,2, 1987, 185 - 201.

Gerstle WH, Martha L, Ingraffea AR. Finite and Boundary Element Modeling of Crack Propagation in Two -
and Three — Dimensions. Eng. with Computers. 2, 1987, 167 - 183,

Hellier AK, Sansalone M, Ingraffea AR, Carino NJ, Stone, C. Finite Element Analysis of the Pullout Test Using
a Nonlinear Discrete Cracking Approach. Cement, Concrete and Aggregates, 9, 1, Summer 1987, 20 - 29,

Wawrzynek P, Ingraffea AR. Interactive Finite Element Analysis of Fracture Processes: An Integrated
Approach, Theor. Appld. Fract. Mech. 8, 1987, 137 - 150.

Wawrzynek P, Ingraffea AR, An Edge - Based Data Structure for Two-Dimensional Finite Element Analysis.
Eng. with Computers, 3, 1987, 13 - 20,

Llorea J, Elices M, Ingraffea AR. Analisis Lineal Y No Lineal De Propagacion De Fisuras En Hormigon," (In
Spanish), Revista Internacional de Metodos Numericos para Calculo y Diseno en Ingenieria, 3, 3, 1987, 309 -
333,

Swenson DV, Ingraffea AR. Using Combined Experiments and Analysis to Generate Dynamic Critical Stress
Intensity Data. ASTM STP 969: Fracture Mechanics: 19th Symposium, T. A, Cruse, Ed., American Society for
Testing and Materials, Phila., 1988, 405 - 426.

Gerstle WH, Ingraffea AR, Perucchio R. Three-Dimensional Fatigue Crack Propagation Analysis Using the
Boundary Element Method. Int.J. Fatigue, 10, 3, 1988, 187 - 192,

Swenson DV, Ingraffea AR. Modelling Mixed-Mode Dynamic Crack Propagation Using Finite Elements:
Theory and Applications. Computational Mech., 3, 1988, 187-192.

Linsbauer HN, Ingraffea AR, Rossmanith H P, Wawrzynek PA. Simulation of Cracking in a Large Arch Dam:
Part L. J. Structural Eng., 115, 7, July 1989, 1599 - 1615,

Linsbauer HN, Ingraffea AR, Rossmanith HP, Wawrzynek PA. Simulation of Cracking in a Large Arch Dam:
Part IL. J. Structural Eng., 115, 7, July, 1989, 1616 - 1630.

Ingraffea AR. Case Studies of Simulation of Fracture in Concrete Dams. Eng. Fracture Mech., 35, 1/2/3, 1990,
553-564.

Vossoughi H, Soudki K, White RN, Ingraffea AR, Sansalone M. Fatigue of Thick Steel Plates Bent to a Low
R/t Ratio. J, Pressure Vessel Tech., 111, August 1989, 259 - 265.

Boone TJ, Ingraffea AR. A Numerical Procedure for Simulation of Hydraulically - Driven Fracture Propagation
in Poroelastic Media, Int, J. Num. Analyt. Meth. Geomech,, 14, 1990, 27-47,

Grigoriu M, Saif M, El Borgi S, Ingraffea AR. Mixed - Mode Fracture Initiation and Trajectory Prediction
Under Random Stresses. Int. J. Fracture, 45, 1990, 19-34,
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36.

37.

38,

39,

40.

41.

42,

43.

44,

45.

46

47.

48.

49,

50.

St

S2.

53.

Boone TJ, Ingraffea AR, Roegiers J - C, Visualization of Hydraulically - Driven Fracture Propagation in
Poroelastic Media Using a Super — Workstation. J, Petroleum Tech, June 1989, 574 - 580.

Wawrzynek PA, Ingraffea AR. An Interactive Approach to Local Remeshing Around a Propagating Crack,
Finite Elem. in Analys. and Design, 5, 1989, 87 - 96.

Ingraffea AR, Barry A. Analytical Study of Transmission, Distribution Lines under Railroads. Pipe Line
Industry, October 1989, 34 - 39.

Gray LJ, Martha LF, Ingraffea AR. Hypersingular Integrals in Boundary Element Fracture Analysis. Jnt. J.
Num, Meth. Eng,, 29, 1990, 1135-1158.

Mann KA, Barte] DL, Wright TM, Ingraffea AR. Mechanical Characteristics of the Stem-Cement Interface. J.
Ortho. Research, 9, 798-808, 1991,

Heuze F, Shaffer RJ, Ingraffea AR, Nilson RH., Propagation of Fluid-driven fractures in Jointed Rock. Part 1 -
Development and Validation of Methods of Analysis. Int. J. Rock Mech. Mining Sci. & Geomech, Abstr., 27, 4,
243 - 254, 1990,

Swenson DV, Ingraffea AR. The Collapse of the Schoharie Creek Bridge: A Case Study in Concrete Fracture
Mechanics. Int. J. Fracture, 51, 73-92, 1991.

Gerstle WH, Ingraffea AR. Does Bond-Slip Exist? Concrete International, 13, 1, 44-48, 1991.

Gerstle WH, Ingraffea AR. Compliance and Stress-Intensity Factor Calibration of the CENRBB Specimen. Int.
J. Rock Mech. Mining Sci. & Geomech. Abstr., 28, 1, 85-92, 1991.

Bittencourt TN, Barry A, Ingraffea AR. Comparison of Mixed-Mode Stress Intensity Factors Obtained Through
Displacement Correlation, J-Integral Formulation, and Modified Crack-Closure Integral. ASTM STP 1131:
Fracture Mechanies: Twenty Second Symposium (Vol, I), Philadelphia, 69-82, 1992.

Boone TI, Ingraffea AR, Roegiers JC, Simulation of Hydraulic Fracture Propagation in Poroelastic Rock with
Application to Stress Measurement Techniques, Int, J. Rock Mech. Min. Sci, & Geomech. Abstr., 28, 1, 1-14,
1991,

Mukherjee Y X, Xie Z, Ingraffea AR. Delamination Buckling of Laminated Plates. Int. J. Num. Meth. Eng., 32,
1321-1337, 1991.

Martha LF, Llorca J, Ingraffea AR, Elices M. Numerical Simulation of Crack Initiation and Propagation in an
Arch Dam. Dam Engineering, 2, 3, 193-214, 1991.

Martha LF, Gray, L J, Ingraffea AR. Three-Dimensional Fracture Simulation with a Single-Domain, Direct
Boundary Element Formulation. Int. [ Num. Meth. Eng., 35, 1992.

Gaisbauer H, Rossmanith H-P, Ingraffea AR, Der Einfluf von Talforn und Schwichezonen im wassersetigen
Aufstandsbereich aud das Tragverhaltern einer Gewdlbesperre. (In German) Osterreichische Ingenieur- und
Architekten-Zeitschrift, 137, 9, 427-434, 1992,

Lutz E, Ingraffea AR, Gray L. Use of ‘Simple Solutions’ for Boundary Integral Methods in Elasticity and
Fracture Analysis. Int. J. Num. Meth. Eng., 35, 1737-1751, 1992,

Soudki KA, Sansalone M, Ingraffea AR, Vossoughi H. Numerical Simulation of the Severe Cold Bending of
Thick Steel Plates. ASME, J. Pressure Vessel Tech., 114, 1992,

Martha L, Wawrzynek P, Ingraffea AR. Arbitrary Crack Propagation Using Solid Modeling. Engrg. with
Computers, 9, 2, 63-82, 1993.
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54,

55,

56.

57

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

Sousa J, Carter B, Ingraffea AR. Numerical Simulation of 3D Hydraulic Fracture Using Newtonian and Power-
Law Fluids, /nt, J. Rock Mech. Min. Sci. & Geomech. Abstr., 30, 7, 1265-1271, 1993,

Elbert K, Wright T, Rimnac C, Klein R, Ingraffea AR, Gunsallus K, Bartel D, Fatigue Crack Propagation
Behavior of Ultra High Molecular Weight Polyethelene under Mixed Mode Conditions", J. Biomedical
Materials Research, 28, 181-187, 1994,

Gray L, Potyondy D, Lutz E, Wawrzynek P, Martha L, Ingraffea AR. Crack Propagation Modeling, Math.
Models Meth. Applied Sci., 4,2, 179-202, 1994,

Potyondy D, Wawrzynek P, Ingraffea AR, Discrete Crack Growth Analysis Methodology for Through Cracks
in Pressurized Fuselage Structures. /nt. J, Num. Methods Eng., 38, 1611-1633, 1995.

Potyondy D, Wawrzynek P, Ingraffea AR. An Algorithm to Generate Quadrilateral or Triangular Element
Surface Meshes in Arbitrary Domains with Applications to Crack Propagation. Int. J. Num. Methods Eng., 38,
2677-2701, 1995.

Bittencourt T, Wawrzynek P, Sousa J, Ingraffea, AR. Quasi-Automatic Simulation of Crack Propagation for 2D
LEFM Problems. Eng. Fract, Mech., 55, 2, 321-334, 1996.

Bittencourt T, Ingraffea AR. Three-Dimensional Cohesive Crack Analysis of Short-Rod Specimens. ASTM-STP
1220: Fracture Mechanics: 25th Volume, 46-60, 1995,

Bittencourt T, Ingraffea AR, Um Metodo Numericao para o Modelmento de Fraturamento Coesivo em 3D (In
Portugese). Revista Internacional de Metodos Numericos para Calculo y Diseno en Ingeneria, 11, 4, 1-10,
1995.

Zehnder A, Ingraffea AR. Reinforcing Effects of Coverlayers on the Fatigue Life of Copper-Kapton Flex
Cables. IEEE Trans. Comp. Pack. Manyf. Tech., 18:704-710, 1995,

Shah KR, Carter BJ, Ingraffea AR. Hydraulic Fracturing Simulation in Parallel Computing Environment. Int. J.
Rock Mech. & Min. Sci., 34, 3-4, Paper 282, 1997.

Chen C-S, Wawrzynek PA, Ingraffea AR, Methodology for Fatigue Crack Growth and Residual Strength
Prediction with Applications to Aircraft Fuselages. Computational Mechanics, 19:527-532, 1997.

Hanson JH, Ingraffea AR. Standards for Fracture Toughness Testing of Rock and Manufactured Ceramics:
What Can We Learn for Concrete? Cement, Concrete and Aggregates, 19:79-87, 1997,

Riddell WT, Ingraffea AR, Warwrzynek PA. Experimental Observations and Numerical Predictions of Three-
Dimensional Fatigue Crack Propagation. Eng. Fract. Mech., 58: 293-310, 1997.

Singh R, Carter B, Wawrzynek P, Ingraffea AR. Universal Crack Closure Integral for SIF Estimation. Eng.
Fract, Mech., 60:133-146, 1998.

Hwang CG, Wawrzynek P, Tayebi AK, Ingraffea AR. On the Virtual Crack Extension Method for Calculation
of the Rates of Energy Release Rate. Eng. Fract. Mech., 59:521-542, 1998.

Chen C-S, Wawrzynek, PA, Ingraffea AR. Elastic-Plastic Crack Growth Simulation and Residual Strength
Prediction of Thin Plates with Single and Multiple Cracks. Fatigue and Fracture Mechanics: 29th Volume,
ASTM STP 1332, 97-113, 1998.

Carter BJ, Wawrzynek, PA, Ingraffea AR, Automated 3D Crack Growth Simulation. Gallagher Special Issue of
Int. J. Num. Methods Eng., 47:229-253, 2000.
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2/1/02-1/31/05, $230,182. Principal Investigator.

“The Institute for Future Space Transport”, NASA Marshall RC University Research, Engineering and

Technology Institute, 8/1/02-9/15/07, $15,616,120, Co-Principal Investigator. W, Shyy, Principal Investigator,
B. Soni, B. Davidson, J. Olds, Co-Principal Investigators.

“Structural Integrity Prognosis System-SIPS”, DARPA, 10/1/03-8/31/08, $1,288,400, Cornell Principal
Investigator, J. Madsen, Northrop Grumman Corp. Project Manager.

"Fracture Mechanics Analysis of MANPADS-Damaged Aircraft Structures”, NASA LaRC, 5/05-9/06, $74,000.
Principal Investigator.

“Advanced Digital Material Machine (ADMM) “AFOSR/DURIP, 2006, $300,000. Principal Investigator.

“Multi-Scale Simulation of Cracking Processes in Metallic Materials®, NASA LaRC, NNX07AB69A, 1/07-
12/10, $392,526. Principal Investigator.

“Constellation University Institute Project: Computational Simulation of Damage Tolerance for Composite and
Metallic Structures”, NASA, 10/1/07-9/30/10, $450,000, Principal Investigator.

“Multi-scale Simulation of Fatigue Damage”, Northrop Grumman Corporation, 1/1/07-12/31/09, $55,000,
Principal Investigator.

“Computational Methods in Physics-Based Modeling of Damaged Flight Structures”, NASA LaRC
NNX08ACS0A, 1/1/08-12/31/2010, $299,972, Principal Investigator.

“Collaboration between Cornell Fracture Group and Exponent, Inc.”, Exponent Inc., 3/08-12/08, $29,204,
Principal Investigator.

“Geometrical Simulation of Complete Process of Microstructurally Small Fatigue Cracking” E DARPA,
HR0011-09-1-0002, 1/09-12/09, $150,000, Principal Investigator.

“Parallel File Serving R&D", IBM, $20,200, 7/09-6/10, Principal Investigator.

“Prognosis of Long-Term Load-Bearing Capability in Aerospace Structures: Quantification of Microstructurally
Short Crack Growth®, Air Force Office of Scientific Research, $750,000, 5/10/5/13, Co-Principal Investigator.

Geotechnical Engineering

1.

"TBM Performance Study," U.S. Dept. of Transportation, 3/80 - 3/82, $164,000, Associate Investigator. T. D.
O'Rourke, Principal Investigator; F. H. Kulhawy, Associate Investigator.

“A Study of Cast Iron Gas Main Replacement,” New York Gas Group, 8/81 - 12/83, $287,000, Associate
Investigator. T. D. O'Rourke, Principal Investigator; F. H. Kulhawy, Associate Investigator.

"Uplift/Compression Transmission Line Structure Foundation Research," Electric Power Research Institute,
RP1493 - 4, 1984 - 1988, $2,450,000, Associate Investigator. F. H. Kulhawy, Principal Investigator; T. D.
O'Rourke, M. Grigoriu, Associate Investigators.

"Numerical Investigations into Crack Propagation in Rock," National Science Foundation Grant CEE -
8316730, 6/1/84 - 5/30/86, $150,000. Principal Investigator
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"Workshop on Interactive Computer Modeling and Graphics for the Design and Optimization of Field and
Laboratory Experiments in Geotechnical Engineering." National Science Foundation Grant CEE 8413471,
12/84 - 11/86, $39,681. Principal Investigator.

"Evaluation of Cased and Uncased Gas Distribution and Transmission Piping Under Railroads and Highways,
Gas Research Institute, 11/86 - 1/94, $ 3,602,035. Co-Principal Investigator. T. D. O'Rourke and H, Stewart,
Co-Principal Investigators.

"Influence of Perforations Upon Subsequent Hydraulic Fracturing,” Digital Equipment Corp. and Dowell
Schlumberger, 1/88 - 12/96, $448,000. Principal Investigator.

“Computational Simulation of Hydrofracturing”, NSF CISE Postdoctoral Associate Award for Dr. K. Shah,
11/95-10/97, $46,200. Principal Investigator.

"3D Crack Initiation and Propagation in Transparent Rock Like Materials Loaded in Compression”, NSF, 9/96-
8/99, $148,000. Principal Investigator.

Engineering Education

L.

10.

11,

12,

13,

"Study of Complementary Research and Teaching in Engineering Science - PROJECT SOCRATES," U. 8.
Department of Education, Fund for the Improvement of Post - Secondary Education, G 008642170, 9/15/86 -
9/14/89, $236,496, Project Director.

"Workstations For Instructional Computing in the College of Engineering," Digital Equipment Corporation,
5/1/88 - 4/31/90, $664,000. Project Director.

"Workstations for Project SOCRATES," Apollo Computer, Inc., June, 1989, $87,105. Project Director,
"Workstations for Project SOCRATES", Sun Microsystems, Inc., June, 1990, $89,415. Project Director.,

"Synthesis National Engineering Education Coalition", National Science Foundation, 9/30/90 - 9/30/94,
$12,278,036. Project Director.

"1992 Summer Institute for Computer Graphics", New York State Education Department, $56,000, 7/19/92-
8/8/92, Project Co-Director. C. Mink, Director.

"Support for Educational Computing Equipment", Hewlett Packard, 6/92, $427,318. Project Director.

"Synthesis Coalition/GE Foundation Faculty Exchange Award", GE Foundation, Spring 1994 - Spring 1997,
$230,000, Principal Investigator.

"Synthesis Coalition/Raytheon Company Student Award" Raytheon Company, 1994-1995, $24,000, Principal
Investigator,

"Application and Infrastructure Linkage to Altoona Area School District and Manhatten Center for Science and
Math High School”, Synthesis Coalition/NSF/GE Foundation/Mr. A. Misciagna, 10/1/94-9/30/96, $284,000,
Project Director.

“Integration of Information Age Networking and Paralle]l Supercomputer Simulations into University and
General Science K-12 Curricula”, NSF, 1/96-12/98, $102,000, Co-Principal Investigator. J. Sethna, Co-
Principal Investigator.

REU Supplement to "Measurement of Fracture Toughness of Concrete Using the Short-Rod Procedure”, NSF,
9/95-9/98, $10,000, Principal Investigator.

REU Supplements to "Integration of Information Age Networking and Parallel Supercomputer Simulations into
University and General Science K-~12 Curricula", NSF, 9/96-9/98, $20,000, Co-Principal Investigator with Prof,
James Sethna, Physics.
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14, “Tech City Exhibition”, NSF, 7/98-6/01, $639,543, Co-Principal Investigator. Dr. C. Trautmann, Principal

15,

16.

Investigator.

“An Advanced Interactive Discovery Environment for Engineering Education” NASA/New York State/AT&T,
2/1/01-12/31/07, $4,300,000, Co-Principal Investigator. Prof. B. Davidson, Principal Investigator, Prof. E.
Liddy, Co-PIL

"An IGERT Training Program In Sustainable Energy Recovery From The Earth-Education At The Intersection
Of Geosciences And Engineering”. July 2010-June 2015, National Science Foundation, $1,137,047. Co-
Principal Investigator. Prof. Jeff Tester, Principal Investigator, Profs. Terry Jordan, Paulette Clancy, Co-PI’s.

Co-operative Research

L.

"Co-operative Agreement between Cornell University and the Technical University of Delft", National Science
Foundation Grant PFR-8020924, 1/81 - 12/82, $25,800, Co - Principal Investigator. P. Gergely, Principal
Investigator; R. N. White, Co — Principal Investigator,

"Scientific Visit to Plan Co-operative Research in Hydraulic Fracturing," Catholic University of Rio de
Janiero/Cornell University, National Science Foundation Grant INT - 8814466, July 1988, $2,336, Principal
Investigator.

"Fracture Mechanics Case Studies of Concrete Dams" Technical University of Vienna, Austria/Cornell
University, National Science Foundation Grant INT-8814457, 2/89 - 2/92, $8,080, Principal Investigator.

International Supplement to National Science Foundation Grant “ITR: Adaptive Software for Field-driven
Simulations”, to collaborate with Czech Technical University, Z. Bittnar, Czech Co-Pl, 7/99-8/03, $24,375, Co-
Principal Investigator.
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THESES DIRECTED

Master of Science

1.
2,

3.

10.

11,

12.

13.

14.
15.

16.

17.
18.

19,

20,

21,

"A Fracture Mechanics Analysis of the Fontana Dam," John Chappell, May, 1981,

"Mixed-Mode Crack Propagation in Mortar and Concrete." Manrique Atrea, January 1982,

"The Fracture Mechanics of Bond in Reinforced Concrete," Walter Gerstle, May 1982,

"Concrete Fracture: A Linear Elastic Fracture Mechanics Approach,”" David Catalano, August, 1982.

"Interactive and Graphic Two - Dimensional Fatigue Crack Propagation Analysis Using Boundary Element
Method," Kodwo Otsei;du, January, 1983.

"An Experimental Investigation of Fatigue Cracking in Welded Crane Runway Girders Due to Wheel Induced
Stresses," Kirk 1. Mettam, January, 1986.

"An Investigation of the Failure Process of the STEM - PMMA Interface in Cemented Prostheses," Leonard
Daniel - Timmie Topoleski, June 1986.

"Interactive Finite Element Analysis of Fracture Processes: An Integrated Approach," Paul A. Wawrzynek, May
1987.

"Analytical Study of Stresses in Transmission and Distribution Pipelines Beneath Railroads," J. Russell Blewitt,
May 1987.

"Case Studies of Cracking of Concrete Dams--A Linear Elastic Approach," Shan - Wern Steve Lin, January
1988.

"Fracture Analysis Code: A Computer - Aided Teaching Tool," Maya Srinivasan, January 1988.

"Two-Dimensional Numerical Evaluation of Near Wellbore Phenomena: Perforation Performance & Interacting
Hydraulic Fractures", Stephen James Lamkin, May 1990.

“On Finite Element Analysis of Face Sheet Cracking in Honeycomb Core Sandwich Panels”, Kenneth
Ferguson, January 1999.

“Simulating Fatigue Crack Growth in Spiral Bevel Gears”, Lisa Eron Spievak, August 1999.
“Cracking Dams: An Interactive Web Site for K12”, Megann V. Polaha, August 1999.

"Experimental Investigations into Damage Tolerance of Honeycomb Sandwich Panels”, Ani Ural, August,
1999.

“Simulations of Crack Initiation in Aluminum Alloys with Inclusions*, Ketan Dodhia, January, 2002,

“Decohesion of Grain Boundaries in Statistical Representations of Aluminum Polycrystals®, Erin Iesulauro,
January, 2002.

“An Evaluation of Surface Cracks in Welded Components of Nuclear Reactor Vessels”, John Emery, May,
2003.

“Microstructural Reconstruction and Three-Dimensional Mesh Generation for Polycrystalline 7075-T651
Aluminum Alloy*, Michael Veilleux, May, 2007.

“A Two-Dimensional Multiscale Method for Fatigue Crack Nucleation in Polycrystalline Aluminum Alloys %,
Jeffrey Bozek, May, 2007.
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Doctor of Philosophy
1. "Three-Dimensional Finite Element Analysis of Cyclic Fatigue Crack Growth of Multiple Surface Flaws."

10.

11

12.

13.

14

15.

16.

17.

18.

Corneliu Manu, June, 1980. Professor (Retired) University of Toronto.

"Automatic Two-Dimensional Quasi-Static and Fatigue Crack Propagation Using the Boundary Element
Method." George E. Blandford, January, 1981. Professor, University of Kentucky.

"Interactive Finite Element Analysis of Reinforced Concrete; A Fracture Mechanics Approach," Victor E.
Saouma, January, 1981, Professor, University of Colorado/Boulder.

"An Integrated Boundary Element Analysis System with Interactive Computer Graphics for Three -
Dimensional Linear Elastic Fracture Mechanics," Renato S. Perucchio, January, 1984. Professor, University of
Rochester.

"Finite and Boundary Element Modelling of Crack Propagation in Two- and Three - Dimensions Using
Interactive Computer Graphics," Walter H. Gerstle, January, 1986. Professor, University of New Mexico.

"Modeling Mixed - Mode Dynamic Crack Propagation Using Finite Elements," Daniel V. Swenson, January
1986. Professor, Kansas State University.

"Simulation of Crack Propagation in Poroelastic Rock with Application to Hydrofracturing and In - Situ Stress
Measurement," Thomas J. Boone, January, 1989. VP of Research, EXXON.

"Topological and Geometrical Modeling Approach to Numerical Discretization and Arbitrary Fracture
Simulation in Three-Dimensions," Luiz Martha, August, 1989. Professor, Catholic University of Rio de
Janeiro, Brazil.

"Numerical Methods for Hypersingular and Near-Singular Boundary Integrals in Fracture Mechanics", Earlin
Lutz, May, 1991. Senior Research Engineer, Bentley, Inc.

"Discrete Modelling of Crack Propagation: Theoretical Aspects and Implementation Issues in Two and Three
Dimensions", Paul A. Wawrzynek, August, 1991. Chief Engineer, Fracture Analysis Consultants, Inc,

"Three-Dimensional Simulation of Near-Wellbore Phenomena Related to Hydraulic Fracturing from a
Perforated Wellbore", José Sousa, May, 1992. Professor, University of Campinas, Brazil.

"Computer Simulation of Linear and Nonlinear Crack Propagation in Cementitious Materials", Tulio
Bittencourt, May, 1993. Professor, University of Sao Paulo, Brazil.

"A Methodology for Simulation of Curvilinear Crack Growth in Pressurized Shells", David Potyondy, August,
1993. Senior Research Engineer, Itasca, Inc.

"Experimental Validation Testing of Numerical Prediction Techniques for Three-Dimensional Fracture and
Fatigue", William Riddell, June, 1995. Assoc. Professor, Rowan University.

“Crack Growth Simulation and Residual Strength Prediction in Thin Shell Structures”, Chuin-Shan Chen,
January, 1999. Assoc. Prof., National Taiwan University.

“Virtual Crack Extension Method for Calculating Rates of Energy Release Rate and Numerical Simulation of
Crack Growth in Two and Three Dimensions”, Changyu Hwang, January, 1999, Professor, Seoul University of
Venture and Information.

“Crack Turning in Integrally Stiffened Aircraft Structures”, Richard Pettit, August, 2000. Chief Engineer,
FractureLab, LLC.

“An Experimental-Computational Evaluation of the Accuracy of Fracture Toughness Tests on Concrete”, James
Hanson, August, 2000. Assac. Prof.,, Rose-Hulman Institute of Technology.
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19,

20.

21.

22,

23.

24,

25.
26.
27.

28.

“Interface Modeling of Composite Material Degradation™, Tong-Seok Han, May, 2001 (with Prof Sarah
Billington). Research Engineer, Korea Electric Power Research Institute.

“Modeling and Simulation of Fatigne Crack Growth in Metals Using LEFM and a Damage-Based Cohesive
Model”, Ani Ural, May, 2004 (with Prof. Katerina Papoulia). Assistant Professor, Villanova University.

“Decohesion of Grain Boundaries in Statistical Representations of Aluminum Polycrystals”, Erin Iesulauro,
May, 2006. Staff Engineer, Los Alamos National Laboratory,

“A Hierarchical, Probabilistic, Damage and Durability Simulation Methodology”, John Emery, May, 2007,
Staff Engineer, Sandia National Laboratory.

“Finite Element Simulation of Fatigue Crack Stages in AA 7075-T651 Microstructure”, Jacob Hochhalter, May,
2010, Staff Engineer, NASA Langley Research Center.

"Geometrically explicit finite element modeling of AA7075-T651 microstructure with fatigue cracks", Michael
Veilleux, August, 2010, Senior Member of Technical Staff, Sandia Livermore National Laboratory.

“Microstructural Simulation of Fracture Processes in Cortical Bone™, Erin Oneida, December, 2013 (expected).
“Residual Strength of Damaged Aerostructures”, Ashley Spear, NSF Graduate Fellow, May, 2013 (expected).
“DDSim for Composite Structures®, Brett Davis, May, 2013 (expected).

“Geometrical Simulation of Complete Process of Microstructurally Small Fatigue Cracking “, Albert Cerrone,
December 2013 (expected).
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Ontario Energy Commission de I'énergie

Board

de I'Ontario

IN THE MATTER OF an application by Enbridge Gas
Distribution Inc. for: an order or orders granting leave to
construct a natural gas pipeline and ancillary facilities in the
Town of Milton, City of Markham, Town of Richmond Hill, City
of Brampton, City of Toronto, City of Vaughan and the Region
of Halton, the Region of Peel and the Region of York; and an
order or orders approving the methodology to establish a rate
for transportation services for TransCanada Pipelines Limited;

AND IN THE MATTER OF an application by Union Gas Limited
for: an order or orders for pre-approval of recovery of the cost
consequences of all facilities associated with the development
of the proposed Parkway West site; an order or orders granting
leave to construct natural gas pipelines and ancillary facilities in
the Town of Milton; an order or orders for pre-approval of
recovery of the cost consequences of all facilities associated
with the development of the proposed Brantford-
Kirkwall/Parkway D Compressor Station project; an order or
orders for pre-approval of the cost consequences of two long
term short haul transportation contracts; and an order or orders
granting leave to construct natural gas pipelines and ancillary
facilities in the City of Cambridge and City of Hamilton.

BEFORE: Cynthia Chaplin
Presiding Member

Marika Hare
Member

Peter Noonan
Member

DECISION AND ORDER ON COST AWARDS
Issued on March 31, 2014 and revised on April 3, 2014
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EB-2012-0433
EB-2013-0074
Union Gas Limited

Background

Union Gas Limited (“Union”) and Enbridge Gas Distribution Inc. (“Enbridge”) filed three
applications with the Ontario Energy Board requesting approval to construct major
system expansion projects. The applications were filed separately, but the Board
combined the proceedings and heard them together (“Combined Proceeding”).

The Board granted intervenor status to a number of organizations and individuals, and
authorized cost award eligibility to the following parties:

o Association of Power Producers of Ontario (“APPrO")

¢ Building Owners and Managers Association - Toronto (“BOMA”)
e Consumers Council of Canada (“CCC")

¢ Council of Canadians (*COC”)

e Canadian Manufacturers and Exporters (“CME”")

e Energy Probe Research Foundation (“Energy Probe”)

¢ Environmental Defence (“ED”)

e Federation of Rental-housing Providers of Ontario (“FRPQO")
o Green Energy Coalition (“GEC")

¢ Industrial Gas Users Association (“lGUA")

e London Property Management Association (‘LPMA")

¢ Markham Gateway Inc. (“Markham Gateway”)

e Mississaugas of the New Credit First Nation (“MNCFN”)

¢ School Energy Coalition (“SEC”")

¢ Six Nations Elected Council (“Six Nations")

¢ Vulnerable Energy Consumers Coalition (“VECC")

The Board previously determined that intervenors would track their costs for the related
issues separately from the costs for the project-specific issues and that the applicants
would share the costs for the related issues equally, and bear the project-specific costs
individually.

Decision and Order on Cost Awards 2
April 3, 2014
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On January 30, 2014, the Board issued its Decision and Order, in which it set out the
process for intervenors to file their cost claims, for Union and Enbridge to object to the
claims and for intervenors to respond to any objections raised by Union and Enbridge.

The foliowing eligible participants submitted cost claims: APPrO, BOMA, CME, COC,
CCC, Energy Probe, ED, FRPO, GEC, IGUA, LPMA, Markham Gateway, SEC and
VECC. Both Union and Enbridge responded to the claims. Enbridge noted that there
was a wide variation in the hours claimed for the Enbridge portion of the Combined
Proceeding. Enbridge requested that the Board take a “normalizing view” of the number
of hours claimed in determining cost awards. Union raised concerns with respect to the
number of hours claimed by BOMA and the allocation of costs between Union and
Enbridge.

GEC responded that it had presented two expert witness reports, covering the demand
side management aspects of the case and addressing the need for the pipeline
components including, the pressure issues and electricity generation gas demand.

GEC maintained that the scope of its evidence was broader than either COC or ED.
GEC argued that the total hours, including witness hours, are proportionately in line with
the other parties. GEC submitted that Enbridge’s suggestion of a “normalizing view" of
the number of hours claimed, if taken without regard to the breadth, complexity, and
intensity of interventions, would not result in a fair consideration of the intervenors’ cost
claims generally, and it would not lead to a decision based on the facts.

COC responded that it sponsored evidence from three expert withesses concerning the
reliability and cost of supply of gas from U.S. shale deposits.

BOMA responded that it had incorrectly combined its hours for preparation and
argument together under the heading “Preparation”. BOMA spent 119.2 hours on
argument, reducing the preparation hours to 508.9, as opposed to the 628 hours quoted
in Union’s letter. BOMA stated that the argument was long, substantial and integrated
and addressed all the issues in the case in considerable depth. BOMA provided
additional information on the breakdown of time spent on preparation, indicating the
amount of time spent with respect to Enbridge, Union and the combined issues.

Decision and Order on Cost Awards 3
April 3, 2014
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CME responded that “normalizing” the number of hours claimed by intervenors would
be inappropriate and unfair. CME noted that different parties may have had
substantially different levels of involvement, and some intervenors took a lead role on
one or more issues while other intervenors did not do so. CME also noted that the level
of cooperation in the Combined Proceeding was very high, and that the total hours or
total costs claimed by an intervenor should not be used as a mathematical basis to
‘normalize” cost awards.

Board Findings

The fee claims for the following parties are approved in full. CME, CCC, Energy Probe,
ED, FRPO, GEC, IGUA, LPMA, Markham Gateway, SEC and VECC. The Board finds
that the proposed allocations between Union and Enbridge are consistent with the
Board’s previous determination and will be accepted.

The Board has determined that the fees claimed by APPrO, BOMA and COC are
excessive and will be reduced.

APPrO claimed $190,610 in fees and BOMA claimed $264,106. Both of these
intervenors represent ratepayer interests and neither sponsored expert

evidence. These two cost claims can be compared with the cost claims of other similar
intervenors, namely the many ratepayer groups active in the proceeding. Cost claims for
ratepayer group intervenors for fees (not disbursements) varied between a low of
$35,000 for VECC and a high of $264,106 for BOMA. The Board finds that the claims
which fall in the range of $35,000 (VECC) to $160,814 (CME) are reasonable on two
measures: (1) the level of involvement by each party in the various processes related to
the hearing; and (2) the level of contribution to the Board’s understanding of the issues
to be decided. The claims by APPrO and BOMA are outside the range of what the
Board considers reasonable. The level of involvement by these intervenors and their
contributions to the Board’s understanding of the issues in the proceeding were not
significantly superior to those of the other ratepayer intervenors. Therefore, the Board
will reduce each of these claims to $160,000 to be allocated for payment between Union
and Enbridge in the same proportions as claimed. This level is at the upper end of the
range which the Board considers reasonable.

Decision and Order on Cost Awards 4
April 3, 2014
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COC claimed $206,572, of which $30,789 was claimed for the experts who provided
testimony. The Board finds the claims for the experts to be reasonable. The balance of
$175,783 is claimed for legal fees, and is driven primarily by the 451 hours attributable
to Mr. Shrybman. This claim can be compared to the claims by GEC and ED, which
claimed 284 hours and 244 hours, respectively, for legal fees. Each of these three
intervenors is a policy advocacy group and each sponsored expert testimony. In some
respects, COC’s scope was narrower than either GEC or ED. The Board finds that the
claim for 451 hours by COC for senior counsel is excessive. The level of involvement
by COC and its contribution to the Board’s understanding of the issues in the
proceeding was not significantly greater than GEC or ED. Therefore, the significantly
higher number of hours is not justified. The Board will reduce the fees for COC to
$144,777. This level reflects a reduction in the hours claimed for senior counsel to 290
hours. This adjusted level will be allocated between Union and Enbridge in the same
proportions as the original claim.

The disbursements claimed by APPrO, BOMA, CME, COC, CCC, Energy Probe, ED,
FRPO, GEC, IGUA, LPMA, Markham Gateway, SEC and VECC are approved as filed
with minor reductions for the following reasons: errors in HST/Summary of Fees and
disbursements calculations; lack of receipts; and non-compliance with the government’s
Travel, Meal and Hospitality Expenses Directive. The Board finds that the adjusted
disbursement claims of APPrO, BOMA, CME, COC, CCC, Energy Probe, ED, FRPO,
GEC, IGUA, LPMA, Markham Gateway, SEC and VECC shall be reimbursed by Union
and Enbridge in the same proportions as the original claim.

THE BOARD THEREFORE ORDERS THAT:

1. Pursuant to section 30 of the Ontario Energy Board Act, 1998, Enbridge Gas
Distribution Inc. and Union Gas Limited shall pay to the parties the awarded costs
in the amount as listed in Appendix A,;

2. Enbridge Gas Distribution Inc. and Union Gas Limited shall each pay 50% of the
Board’s costs and incidental to, this proceeding immediately upon receipt of the
Board’s invoice.

Decision and Order on Cost Awards 5
April 3, 2014
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DATED at Toronto, April 3, 2014

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary

Decision and Order on Cost Awards 6
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Appendix A
Decision and Order on Cost Awards

Enbridge Gas Distribution Inc. EB-2012-0451
Union Gas Limited EB-2012-0433 & EB-2013-0074

April 3, 2014

Party Enbridge pays| Union pays Total

Association of Power Producers of Ontario $ 83,13767 | $ 80,768.07 | $ 163,905.74
Building Owners and Managers Association - Toronto | $ 80,021.54 | $ 80,02154 | $ 160,043.08
Canadian Manufacturers and Exporters $ 85,379.14 | $ 8537913 | $ 170,758.27
Council of Canadians 3 76,303.13 | $ 76,303.14 | $ 152,606.27
Consumers Council of Canada $ 68,054.25 | $ 34,306.80 | $ 102,361.05
Energy Probe Research Foundation $ 56,316.62 | $ 44638.89 | $ 100,955.51
Environmental Defence $ 145,712.58 | $ - $ 145,712.58
Federation of Rental-housing Providers of Ontario $ 59,904.17 | $ 51,5699.54 | $ 111,503.71
Green Energy Coalition $ 287,183.14 | $ 32,77341 | § 319,956.55
Industrial Gas Users Association $ 49,061.74 | $ 4244221 | $ 91,503.95
London Property Management Association $ 24660.85 | $ 3517664 | $ 59,837.49
Markham Gateway Inc. $ 7943512 | $ - $ 79,435.12
School Energy Coalition $ 50,437.00 | $ 40,218.00 [ $ 90,655.00
Vulnerable Energy Consumers Coalition $ 20,09480 | $ 16,150.29 | $ 36,245.08
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ONTARIO ENERGY BOARD

IN THE MATTER OF an application by Enbridge Gas Distribution Inc. for: an
order or orders granting leave to construct a natural gas pipeline and ancillary
facilities in the Town of Milton, City of Markham, Town of Richmond Hill, City
of Brampton, City of Toronto, City of Vaughan and the Region of Halton, the
Region of Peel and the Region of York; and an order or orders approving the
methodology to establish a rate for transportation services for TransCanada
Pipelines Limited;

AND IN THE MATTER OF an application by Union Gas Limited for: an order
or orders for pre-approval of recovery of the cost consequences of all facilities
associated with the development of the proposed Parkway West site; an order or
orders granting leave to construct natural gas pipelines and ancillary facilities in
the Town of Milton; an order or orders for pre-approval of recovery of the cost
consequences of all facilities associated with the development of the proposed
Brantford-Kirkwall/Parkway D Compressor Station project; an order or orders for
pre-approval of the cost consequences of two long term short haul transportation
contracts; and an order or orders granting leave to construct natural gas pipelines
and ancillary facilities in the City of Cambridge and City of Hamilton.

AFFIDAVIT OF STEVEN SHRYBMAN

I, STEVEN SHRYBMAN, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY:

1. [ am a partner at the law firm of Sack Goldblatt Mitchell LLP and was retained to act as
counsel by the Council of Canadians (“COC”) in these proceedings. As such I have

knowledge of the matters hereinafter deposed to.

2. In deciding the costs awards that would be made in these proceedings, the Board
substantially reduced the COC’s claim for costs on account of counsel’s fee, finding that

its claim was excessive.
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In light of the Board’s findings and comments on the COC account in relation to those
submitted by the Green Energy Coalition (“GEC”) and Environmental Defense (“ED”), I
have reviewed the costs claims submitted by those interveners. As reflected by the table
attached as Exhibit “A” to this affidavit, the difference in claims related to counsel fees

arises primarily in respect of the time spent in preparation for the hearing.

As a comparison of the costs claims submitted by these three parties reveals, these
differences are the consequence of the very different division of labour that existed
between COC witnesses and its legal counsel, than was the case for GEC and ED. The
reasons why that difference was reasonable and in fact necessary in the case of COC are
explained below. However, when the overall time claimed for both experts and counsel
are considered, I believe the comparison fairly reflects the number of expert reports

adduced by the three parties, and the nature of that evidence.

Each of the experts retained by the COC was highly or even eminently qualified in their
fields, but did not have prior experience giving evidence in a regulatory proceeding
before the OEB, or any other regulatory tribunal. They were unfamiliar with the hearing
process, the Board’s filing system, and the modalities for presenting or responding to IRs.
In the case of Professor Ingraffea and Mr. Hughes, constraints on their availability also
played a factor in limiting the time they could devote to reviewing the record of the
proceedings, assisting counsel to assess that record, formulating Information Requests
and assisting Counsel with cross-examination. As the report prepared by Professor
Ingraffea explicitly acknowledges, he relied upon Counsel’s summary of the record rather
than conducting his own review, and relied on counsel as well for his understanding of
the Board’s jurisdiction and mandate. The same was true in the case of Mr. Hughes and

Ms. Sumi.

In contrast, I believe the experts retained by GEC all had prior relationships with their
client and each had considerable prior experience with OEB proceedings, including those
concerning natural gas utilities. ED’s expert, while less familiar with the OEB, had

extensive prior experience in various Ontario fora in respect of the evidence he adduced.




For these reasons, I believe, and the dockets show, they were able to function far more
independently of counsel in carrying out their tasks than was true for the COC’s experts

who relied on Counsel to:

i.  review and summarize the applications;
ii.  provide relevant documents for their review;
ili.  prepare IRs to solicit information to support their analysis;
iv.  provide guidance concerning the parameters for their analysis in light of the
Board’s jurisdiction and mandate;
v.  review and comment on their draft reports;
vi.  assist with the preparation of, and to review and comment on the responses to IRs
from the Applicants, which in the cases of Professor Ingraffea and Mr. Hughes,

were extensive; and to make necessary logistical and travel arrangements.'

7. [ also believe the ED and GEC experts would have clearly understood the parameters for,
and relevance of the expert reports they prepared because these primarily concerned the
role of DSM as an alternative to the system expansion projects, an issue that is often
considered in respect of such undertakings. This was not the case for the COC experts,
who were called upon to address issues that were novel in certain respects - namely, the
regulatory and supply risks associated with shale gas supply (the development of which is

very recent) to Ontario consumers from sources outside the province or country.

8. [ believe that in the circumstances it was both necessary and efficient for counsel to play
a greater role in providing support to COC experts and in taking on tasks that in the case

of GEC and ED experts was unnecessary.

9. Notwithstanding the assistance I provided to the COC experts in respect of the

preparation of their reports, each was instructed in respect of their obligation to provide

!'No cost claim was submitted by the COC in respect of the considerable assistance provided by administrative staff
at my firm.




the Board with their independent and objectives views, and I believe they fully

understood their responsibility in this regard.

SWORN before me at the City of
Ottawa, in the Province of Ontario,
this /7/7day of April, 2014

(el Yo

A Cofnmissioner fé{ Téﬁid% Affidavits

\

STEYEN SHRYBMAN
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CELEBRATING
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A Spectra Energy Company Est. 1911

March 11,2014

Ontario Energy Board

2300 Yonge Street, Suite 2700
Toronto, ON

M4P 1E4

Attention: Ms. Kirsten Walli, Board Secretary

Re: EB-2012-0451 — Greater Toronto Area (“GTA”) LTC Project
EB-2012-0433 — Parkway West Project
EB-2013-0074 — Brantford-Kirkwall/Parkway D Project
Union Gas Limited - Comments on Cost Claims

Dear Ms. Walli:

Union Gas Limited (“Union”) has reviewed the cost claims of Association of Power
Producers of Ontario ( “APPRO”), Building Owners and Managers Association of
Greater Toronto(“*BOMA?™), Consumers Council of Canada (“CCC”), Council of
Canadians (“COC”), Canadian Manufacturers & Exporters (“CME”), Energy Probe,
Environmental Defence, Federation of Rental-housing Providers of Ontario (“FRPO”),
Green Energy Coalition (“GEC”), Industrial Gas Users Association (“IGUA”), London
Property Management Association (“LPMA”), Markham Gateway, School Energy
Coalition (“SEC”) and Vulnerable Energy Consumer’s Coalition (“VECC”) for the above

noted proceeding. The cost claims for Union are summarized below by intervenor.

Intervenor Cost Claim to Union Total Cost Claim
VECC $ 16,227.53 $ 36,399.58
GEC $ 32,815.03 $ 320,195.01
ccC $ 34,306.80 $ 102,361.05
LPMA $ 35,223.90 $ 59,932.01
SEC $ 40,218.00 $ 90,655.00
IGUA $ 42,442.21 $ 91,503.95
Energy Probe $ 44,641.64 $ 100,958.26
FRPO $ 51,635.94 $ 111,567.04
CME $ 85,544.69 $ 171,089.37
APPrO $ 95,871.28 $ 194,583.77
COoC $ 107,562.30 $ 215,124.61
BOMA $ 165.287.93 $ 264.153.83
Total $ 751,777.25 $ 1,758,523.48

P. O. Box 2001, 50 Keil Drive North, Chatham, ON, N7M 5M1 www.uniongas.com

Union Gas Limited
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The cost claims of Environmental Defence and Markham Gateway were attributed
entirely to Enbridge Gas Distribution (“EGD”).

Union observes that there is a wide range of cost claims for these proceedings. Union,
however, is limiting its comments to the cost claim of BOMA. Union’s concerns with the
BOMA claim relate to: 1) the number of hours claimed in relation to that of other
intervenors; and 2) the allocation of the costs between Union and Enbridge.

Magnitude of Hours Claimed by BOMA

The BOMA cost claim included 628 hours for preparation for the combined projects. In
Union’s view this is excessive. At 628 hours, BOMA’s hours of preparation are 27%
higher than that of COC at 494 hours. Union notes that the hours of preparation for COC
includes preparation time for consultants it retained to prepare intervenor evidence.
BOMA did not retain any experts, nor did it call any evidence. Further, BOMA’s hours of
preparations are 93% higher than that of CME, the next highest in hours claimed for
preparation.

Allocation of Costs between Union and EGD

In Procedural Order #2 at page 5, the Board determined that “intervenors will track their
costs for the related issues separately from the costs for the project- specific issues. The
applicants will share the costs for the related issues equally and be responsible for their
own project-specific costs.” Union interpreted this determination by the Board to mean
that in the absence of being able to directly attribute costs to projects, costs would be
shared 50/50 between the applicants. BOMA has not taken this approach.

Both Mr Brett’s and Ms Fraser’s cost claims are submitted on a total combined basis for
the projects. Union submits that these costs should be allocated 50/50 between Union
and EGD as agreed to by parties and determined by the Board. In its cost claim, BOMA
submitted additional spreadsheet backup for hours billed by Mr Brett allocated to each of
the 3 applications. While broken out by project in these back up sheets, the vast majority
of the hours billed do not appear to be specific to each project. Rather the hours are
allocated equally between the 3 applications (1/3 to Parkway West, 1/3 to Parkway
D/Brantford to Kirkwall and 1/3 to the GTA Project). This results in an overall allocation
of approximately 2/3 to Union and 1/3 to EGD. In Union’s view this approach is not
consistent with what was contemplated in Procedural Order #2 or with the cost claims

" In preparing its cost claim APPrO did not separate costs between preparation and other activities.
Accordingly, Union is not able to easily compare BOMA’s hours claimed to that of APPrO. The total hours
claimed by APPrO was 569 which is less than the hours claimed by BOMA for preparation alone.




160

submitted by other parties. Further a 2/3 Union, 1/3 EGD split in costs without supporting
documentation seems inconsistent with the constituency represented by BOMA i.e. the
Building Owners and Managers Association of Greater Toronto (emphasis added).

Yours truly,
[original signed by]

Karen Hockin
Manager, Regulatory Initiatives

Crawford Smith, Torys

Mark Kitchen, Union Gas

Edith Chin, Enbridge Gas Distribution
EB-2012-0451/EB-2012-0433/EB-2013-0074 Intervenors
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500 Consumers Road Kevin Culbert

; Senior Manager,
North York, Ontario M2J 1P8 Regulatory Accounting and Budgets

PO Box 650 : °
Scarborough ON MK 5E3 1o a1osaeobro

Email: kevin.culbert@enbridge.com

March 11, 2014

VIA RESS, EMAIL AND COURIER

Ms Kirsten Walli

Board Secretary

Ontario Energy Board

2300 Yonge Street, 27th Floor
Toronto, Ontario M4P 1E4

Dear Ms Walli:

Re: Enbridge Gas Distribution Inc. GTA application
Ontario Energy Board File Nos. EB-2012-0451
(Combined hearing with Union Gas applications EB-2012-0433 and
EB-2013-0074)

Enbridge Comments on Intervenor Cost Claim Submissions

Enbridge Gas Distribution Inc. (“Enbridge”) has reviewed the cost claims from each of
the following interested parties: Association of Power Producers of Ontario (“APPrQ”),
Building Owners and Managers Association (‘BOMA"), Canadian Manufacturers &
Exporters (*CME"), Consumers Council of Canada (“CCC"), Council of Canadians
(“COC"), Energy Probe, Environmental Defence, Federation of Rental-Housing
Providers (“FRPQ”), Green Energy Coalition (“GEC"), Industrial Gas Users Association
(“IGUA"), London Property Management Association (“LPMA”), Markham Gateway Inc.
(“Markham Gateway”), School Energy Coalition (“SEC") and Vulnerable Energy
Consumers Coalition (“VECC").

Enbridge has reviewed the claims in comparison to the allowances of prescribed rates
within the cost assessment guidelines and finds they are within acceptable tolerances.
Enbridge notes however, that there is a wide variation in submitted hours (please see
table attached) with respect to claims on the Enbridge portion of the combined
application process. Given the variance in hours claimed by Intervenors, Enbridge has
provided this analysis to inform the Board of this disparity and believes the Board
should take a potential normalizing view of the number of hours claimed into
consideration in determining eventual cost awards. Enbridge awaits the Boards cost
awards and reserves the right to make submissions regarding any outstanding
Intervenor cost submissions which are subsequently received.
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March 11, 2014
Ms. Kirsten Walli
Page 2

Yours Truly,
(Original Signed)
Kevin Culbert

Senior Manager,
Regulatory Accounting and Budgets

cc: APProO, BOMA, CCC, CME, Energy Probe, Environmental Defence, FRPO, GEC,
IGUA, LPMA, Markham Gateway Inc., SEC, and VECC (via email only)




March 11, 2014
Ms. Kirsten Walli
Attachment
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Summary of time spent by Intervenors

Intervenor Hours Claimed (EGD") | Hours Claimed (Total?)
VECC 56.8 102.4
LPMA 63.2 154.5
FRPO 151.5 285.0
IGUA 151.6 280.8
CCC 182.5 274.5
Energy Probe 192.3 339.1
SEC 256.6 457.7
CME 259.3 518.5
Markham Gateway 260.4 260.4
BOMA 265.0 708.3
APPro 288.0 569.4
COC 307.8 615.6
Environmental Defence 656.0 656.0
GEC 991.8 1083.1

EB-2012-0451

2EB-2012-0451 and EB-2012-0433 and EB-2013-0074
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Sack Goldblatt Mitchell LLP Avocat(e)s/Lawyers __ Steven Shrybman
o it Direct Line: 613.482.2456
SO0- 30 rue Meteatlle SI Otawa (Ontario) KI1P 514 Fax: 613.235.3041
T 132355027 F 613.235.304] www.sgmlaw,com sshrybman@sgmlaw.com

Our File No. 13-840

March 12, 2014

Via E-mail

Ms. Kirsten Walli

Board Secretary

Ontario Energy Board
2300 Yonge St., 27th Floor
Toronto, ON, M4P 1E4

Dear Ms Walli:
Re:  COC Costs Claim in EB-2012-0451/0433/0074 “GTA pipeline cases”

We are in receipt of the comments of Enbridge and Union in regard to cost claims received in
the above-noted matter. We also have Mr. Poch’s letter of this date and we share his concerns.

As the Board will know, the COC adduced evidence from three expert witnesses concerning the
reliability and cost of supply of gas from U.S. shale deposits. Accordingly, the hours claimed
tally offered by Enbridge includes the time spent by counsel, COC experts and by our students
(who bill at 2 more modest rate.)

As for the total cost claim tally provided by Union Gas we only note that this claim includes
travel disbursements for our experts, two of whom travelled some considerable distance, to
attend the hearing for cross examination. It also includes the costs of having to cancel flights
when at the last minute the hearing needed to be rescheduled (one of our experts was in transit
from British Columbia).

Please feel free to contact me should any further clarification be required.

Yours very truly,

E__

Steven Shrybman
SS/ag

F:\13-840100588129.00CX

JusT Resutts

TORONTO * OTTAWA
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David |. Poch egarister tel. (613) 264-0055 fax (613) 26L4-2878

12 March 2014

Ontario Energy Board
2300 Yonge St., 27" Floor
Toronto, ON, M4P 1E4

Attn: Ms Kirsten Walli, Board Secretary
Dear Ms Walli:
Re: GEC Costs Claim in EB-2012-0451/0433/0074 “GTA pipeline cases”

We are in receipt of the comments of Enbridge and Union in regard to cost claims received in
the above-noted matter. We note that Union has raised a specific concern with BOMA's claim
but has no specific comments about GEC's claim. Enbridge has not raised any specific concern
in regard to GEC’s claim. However, both Union and Enbridge have asked the Board to consider
the wide range of claims made and Enbridge has suggested that “the Board should take a
potential normalizing view of the number of hours claimed into consideration in determining
eventual cost claims.”

While the utilities have not specifically challenged GEC's claim, we are concerned that the
manner in which the cost claim data has been presented could lead to a misconception about
GEC'’s claim. In short, both Enbridge’s tabulation of total hours and Union’s tabulation of total
dollars ignore the fact that GEC was one of the few intervenors presenting expert evidence, it
brought forward two expert groups covering distinct matters, and both GEC’s evidence and
argument addressed a wide range of the issues before the Board.

Despite being one of only three intervenors that offered expert witness evidence and being
one of the few parties that raised concerns about the entire Enbridge project in both cross and
argument, GEC’s counsel hours totalled only 284.25 which is comparable or lower {in some
cases significantly lower) than the total hours of other intervenors that offered no evidence,
such as IGUA (280.8), CCC (274.5), FRPO(285.0), Energy Probe(339.1), SEC(457.7), CME(518.5)
etc..

GEC presented two expert witness reports covering both the DSM aspects of the case and
addressing the need for the Enbridge pipeline components (and to a lesser extent the Union
components) including a review of the pressure issues, the electricity generation gas demand
aspects etc.. COC’s experts’ reports addressed the contextual issues of fracking gas availability
and impact, which did not require them to deal with the breadth and details of the utilities’
applications. ED’s experts dealt with a subset of the DSM issue (and worked with GEC’s expert
that provide avoided costs). GEC's total hours, including witness hours, are proportionately in
line with these other parties that brought evidence before the Board, given that GEC filed

1649 Old Brooke Road, Maberly, Ontario KOH 2BO e-mail: dpoch@eelaw.ca
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evidence in two distinct areas and particularly in light of the fact that the evidence of Resource
Insight Inc. required our experts to digest virtually the entire case of the utilities.

Accordingly, while we agree that a comparison of claimed hours or dollars is a reasonable
consideration for the Board, we submit that Enbridge’s suggestion that the Board consider a
“normalizing view of the number of hours claimed” if taken without regard to the breadth,
complexity and intensity of interventions, would not result in a fair consideration of the claims
of intervenors generally, or of GEC’s claim specifically, and it would not lead to a decision
based on the facts. We hope that the added comparisons discussed above will assist the Board
in its consideration of the claims.

Please feel free to contact the writer if further clarification is required.

Sincerely,

ld

David Poch
Cc: Enbridge and Union
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Ontario Energy Commission de I'Energie
Board de I'Ontario

Ontario

EB-2006-0322
EB-2006-0338
EB-2006-0340

MOTIONS TO REVIEW
THE NATURAL GAS ELECTRICITY
INTERFACE REVIEW DECISION

DECISION WITH REASONS

May 22, 2007
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DECISION WITH REASONS

EB-2006-0322
EB-2006-0338
EB-2006-0340

IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c.15, (Schedule B);

AND IN THE MATTER OF a proceeding initiated by the
Ontario Energy Board to determine whether it should
order new rates for the provision of natural gas,
transmission, distribution and storage services to gas-
fired generators (and other qualified customers) and
whether the Board should refrain from regulating the
rates for storage of gas;

AND IN THE MATTER OF Rules 42, 44.01 and 45.01 of
the Board’s Rules of Practice and Procedure.

BEFORE: Pamela Nowina
Vice Chair, Presiding Member

Paul Vlahos
Member

Cathy Spoel
Member

DECISION WITH REASONS

May 22, 2007
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EXECUTIVE SUMMARY

In November of 2006 the Board issued a Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board’s
Natural Gas Forum Report issued in 2004. The NGEIR Decision addressed the key
issues of natural gas storage rates and services for gas-fired generators, and storage

regulation.

In the NGEIR Decision, the Board determined that it would cease regulating the prices
charged for certain storage services but that the rates for storage services provided to

Union and Enbridge distribution customers will continue to be regulated by the Board.

The Board received three Notices of Motion for review of certain parts of the NGEIR
Decision. The Board held an oral hearing to consider the threshold questions that the
Board should apply in determining whether the Board should review those parts of the

NGEIR Decision and whether the moving parties met the test or tests.

The Board finds that the motions do not pass the threshold tests applied by the Board,

except in two areas.

First, the Board finds that the decision to cap the storage available to Union Gas
Limited’s in-franchise customers at regulated rates to 100 PJ is reviewable.

Second, the Board finds that the decisions regarding additional storage requirements for
Union Gas Limited’s in-franchise gas-fired generator customers and Enbridge’s Rate
316 are reviewable.



173

DECISION WITH REASONS

TABLE OF CONTENTS
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Section A: Introduction

The Board received three Notices of Motion for review of its Decision in the Natural Gas
Electricity Interface Review proceeding® (“NGEIR”). Motions were filed by the City of
Kitchener (“Kitchener”) and the Association of Power Producers of Ontario (“APPrQO”).
There was also a joint notice by the Industrial Gas Users’ Association (“IGUA”), the
Vulnerable Energy Consumers Coalition (“VECC”) and the Consumers Council of
Canada (“CCC")

On January 25, 2007, the Board issued a Notice of Hearing and Procedural Order which
established a schedule for the filing of factums by the moving parties, any responding
parties’ factums, and an oral hearing date for hearing the threshold question. On
February 8, 2007, factums were filed by Kitchener, APPrO, IGUA, and jointly by CCC
and VECC.

Responding factums were filed on February 15, 2007 by Board Staff, Union Gas
Limited, Enbridge Gas Distribution Inc., Market Hub Partners Canada Ltd., School
Energy Coalition, The Independent Electricity System Operator and BP Canada Energy

Company.

In its Procedural Order No.2, the Board indicated that, at the upcoming oral hearing,
parties should confine their submissions to the material in their factums and to
responding to the factums of other parties. The Board also stated that parties should
address only the issues set out in the Board’s Procedural Order No. 1, namely:

1) What are the threshold questions that the Board should apply in
determining whether the Board should review the NGEIR Decision? and

2) Have the Moving Parties met the test or tests?

. EB-2008-0551 (November 7, 2006)
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On March 5 and 6, 2007, the Board heard the oral submissions of all the parties with the
exception of the Independent System Operator and BP Canada who had advised the

Board that they would not be appearing at the oral hearing.

The NGEIR Decision

On November 7, 2006 the Board issued its Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board'’s
Natural Gas Forum Report issued in 2004. The 123-page NGEIR Decision addressed

the key issues of:

1) Rates and services for gas-fired generators, and

2)  Storage regulation.

The parties reached settlements with Enbridge and Union on most of the issues related
to rates and services for gas-fired generators. These settlements were approved by the
Board. The oral hearing and the NGEIR Decision addressed the broad issue of storage

regulation and any issues that were not settled in the settlement negotiations.

The issue concerning storage regulation was whether the Board should refrain from
regulating the prices charged for storage services under section 29 (1) of the Ontario
Energy Board Act, 1998. The Board found that the storage market is workably
competitive and that neither Union nor Enbridge have market power in the storage
market. The Board determined that it would cease regulating the prices charged for
certain storage services; however, the Board found that rates for storage services
provided to Union and Enbridge distribution customers will continue to be regulated by
the Board.
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The motions requested the following decisions made in the NGEIR Decision be either

reviewed and changed; cancelled, or clarified, in a new Board proceeding:

Kitchener
- The aggregate excess methodology for allocating storage space
- The 100 PJ cap on Union’s regulated storage

APPro
- Whether short notice balancing service should be included on the tariffs of
Union and Enbridge

IGUA/CCC/VECC
- Parts of the NGEIR Decision pertaining to storage, storage regulation and
storage allocation be cancelled
- Review to be heard by a different Board panel

The parties outlined the grounds for the motions which included allegations of errors of

fact and in some cases, errors of law.

Organization of the Decision

In this Decision, the Board organized the issues raised by the parties into sections that
cover the same or similar topics. In each section following the section on the threshold
test, the Board identifies the issue or issues raised, and makes a finding whether the

issues are reviewable by applying the threshold test.

The sections of this Decision are:

Introduction (this section)
Board Jurisdiction to Hear Motions
Threshold Test

Board Process

o0 wp
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Board Jurisdiction under Section 29
Status Quo

Onus

I o mm

Competition in the Secondary Market

Harm to Ratepayers

Union’s 100 PJ Cap

Earnings Sharing

Additional Deliverability for Generators and Enbridge’s Rate 316
Aggregate Excess Method of Allocating Storage

Orders

Cost Awards

0czzr R«

The Board has reviewed the factums and arguments of all parties but has chosen to set
out or summarize the factums or arguments by parties only to the extent necessary to
provide context to its findings.
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Section B: Board Jurisdiction to Hear the Motions

Under Rule 45.01, the Board may determine as a threshold question whether the matter

should be reviewed before conducting any review on the merits.

In the case of IGUA’s motion, which raises questions of law and jurisdiction, counsel for
Board Staff argued that the Board should not, and indeed could not, review the NGEIR
Decision as these grounds are not specifically enumerated in Rule 44.01 as possible
grounds for review. Counsel for Board Staff argued that the Board has no inherent
power to review its decisions and the manner in which it exercises such power must fall
narrowly within the scope of the Statutory Powers Procedure Act (SPPA), which grants

the Board this power.

The Board’'s power to review its decisions arises from Section 21.1(1) of the SPPA

which provides that:

A tribunal may, if it considers it advisable and if its rules made under
section 25.1 deal with the matter, review all or any part of its own decision

or order, and may confirm, vary, suspend or cancel the decision or order.

Part VIl (sections 42 to 45) of the Board’s Rules of Practice and Procedure deal with the
review of decisions of the Board. Rule 42.01 provides that “any person may bring a
motion requesting the Board to review all or part of a final order or decision, and to vary,
suspend or cancel the order or decision”. Rule 42.03 requires that the notice of motion
for a motion under 42.01 shall include the information required under Rule 44. Rule

44.01 provides as follows:

Every notice of motion made under Rule 42.01, in addition to the

requirements of Rule 8.02, shall:

(a) set out the grounds for the motion that raise a question as to the

correctness of the order or decision, which grounds may include:



179

DECISION WITH REASONS

0] error in fact;

(i) change in circumstances;

(i)  new facts that have arisen;

(iv)  facts that were not previously placed in evidence in
the proceeding and could not have been discovered
by reasonable diligence at the time; and

(b) if required, and subject to Rule 42, request a stay of the
implementation of the order or decision, or any part pending the

determination of the motion.

Counsel for Board Staff argued that while the grounds for review do not have to be
exactly as those described, they must be of the same nature, and that to the extent the
grounds for review include other factors such as error of law, mixed error of fact and
law, breach of natural justice, or lack of procedural fairness, they are not within the
Board’s jurisdiction. He argued that Rule 44 should be interpreted as an exhaustive list,
and that as section 21.1(1) of the SPPA requires that the tribunal’s rules deal with the
matter of motions for review, the Board’s jurisdiction is limited to the matters specifically

set out in its Rules.

In support of this interpretation of the Rule 44.01, Counsel relied on the fact that an
earlier version of the Board’s rules specifically allowed grounds which no longer appear
in Rule 44.01. Therefore, it must be assumed that the current Rules are not intended to
allow motions for review based on those grounds. The relevant section of the earlier

version of the Rules read as follows:

63.01 Every notice of motion made under Rule 62.01, in addition to the

requirements of Rule 8.02, shall:
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(a) set out the grounds for the motion that raise a question as to
the correctness of the order or decision, which grounds may

include:

) error of law or jurisdiction, including a breach of

natural justice;

(i) error in fact;

(i)  achange in circumstances;

(iv)  new facts that have arisen;

(v) facts that were not previously placed in evidence in
the proceeding and could not have been discovered

by reasonable diligence at the time;

(vi)  an important matter of principle that has been raised

by the order or decision;

(b) request a delay in the implementation of the order or decision,
or any part pending the determination of the motion, if required, ...

Counsel for Board Staff argued that the “presumption of purposeful change” rule of
statutory interpretation should be applied to the Board’s Rules. This rule applies
generally to legislative instruments and is based on the presumption that legislative
bodies do not go to the bother and expense of making changes to legislative
instruments unless there is a specific reason to do so. Applied to Rule 44, this means
that the Board should be presumed to have intended to eliminate the possibility of
motions for review based on grounds which are no longer enumerated. He further

argued that because the SPPA requires the Board’s Rules “to deal with the matter”, the
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Board can only deal with them in the manner allowed for by its Rules, and any deviation
from the Rules will cause the Board to go beyond its power to review granted by Section

21.1(1) of the SPPA.

In general Union and Enbridge supported the argument made by counsel for Board
Staff.

Other parties made several arguments to counter those put forward by counsel for

Board Staff. These included:

as the Board’s rules are not statutes or regulations but deal with
procedural matters the rules of statutory interpretation such as the
presumption of purposeful change have little if any application

to the extent rules of statutory interpretation apply, section 2 of the SPPA
specifically requires that the Act and any rules made under it be liberally

construed:

This Act, and any rule made by a tribunal under subsection 17.1(4) or
section 25.1, shall be liberally construed to secure the just, most
expeditious and cost-effective determination of every proceeding on its

merits

that the Interpretation Act requires that the word “may” be construed as
permissive, whereas “shall” is imperative, so the list of grounds in Rule 44
should be considered as examples. In support of this argument, counsel
for CCC referred to Sullivan and Dreiger on the Construction of Statutes,
Fourth Edition, Butterworths, pp 175ff which cites the Supreme Court of
Canada decision in National Bank of Greece (Canada) v. Katsikonouris
(1990), 74 D.L.R. (4™ 197
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e that the Ontario Court of Appeal decision in Russell v. Toronto(City)
(2000), 52 O.R. (3d) 9 provides that a tribunal (in that case the Ontario
Municipal Board) cannot use its own policy or practice to restrict the range

of matters which it will consider on a motion to review

e that the Russell decision gives tribunals a broad jurisdiction to review in
contradistinction to the narrow right of appeal to the Divisional Court.

Findings

In the Board’s view, in addition to the specific sections of the SPPA and the Board’s
Rules dealing with motions to review, it is helpful to look at the overall scheme of the
SPPA and the Rules to determine the scope of the Board’s jurisdiction to review a

decision.

Originally, the SPPA was enacted to ensure that decision making bodies such as the
Board provided certain procedural rights to parties that were affected by those
decisions. These basic requirements apply regardless of whether a tribunal has

enacted rules of practice and procedure. They include such requirements as:

Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or
financial matters may be disclosed (s 9)

e The right to counsel (s 10)

e The right to call and examine witnesses and present evidence and
submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)
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e That decisions be given in writing with reasons if requested by a party (s
17 (1))

e That parties receive notice of the decision (s 18)

e That the tribunal compile a record of the proceeding (s 20).

In addition to these requirements there are several practices and procedures that
tribunals are allowed to adopt, if provision is made for them in an individual tribunal’s

rules. These include:

e Alternative dispute resolution. Section 4.8 provides that a tribunal may
direct parties to participate in ADR if “it has made rules under section 25.1

respecting the use of ADR mechanisms...”

e Prehearing conferences. Section 5.3 provides that “if the tribunal’s rules
under section 25.1 deal with prehearing conferences, the tribunal may

direct parties to participate in a pre-hearing conference...”

e Disclosure of documents. Section 5.4 provides that “if the tribunal’s rules
made under section 25.1 deal with disclosure, the tribunal may,..., make
orders for (a) the exchange of documents, ...”

e Written hearings. Section 5.1 (1) provides that “a tribunal whose rules
made under section 25.1 deal with written hearings may hold a written

hearing in a proceeding.”
e Electronic hearings. Section 5.2 provides that “a tribunal whose rules

made under section 25.1 deal with electronic hearings may hold an

electronic hearing in a proceeding.”

10
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e Motions to review. Section 21.1(1) provides that “a tribunal may, if it
considers it advisable and if its rules made under section 25.1 deal with
the matter, review all or any part of its own decision or order, and may

confirm, vary, suspend or cancel the decision or order.”

Beyond stating that a tribunal’s rules have to “deal with” each of these procedures in
order for the tribunal to avail itself of them, there are no restrictions on the way in which
they do so. In this regard nothing distinguishes motions to review from the other
“optional” procedural matters listed above. A tribunal is free to create whatever
procedures it thinks appropriate to handle them, provided they are consistent with the
SPPA.

The Board notes that there are situations where the SPPA does not give tribunals full
discretion in developing their rules to deal with “optional” procedural powers. For
example, section 4.5(3) allows tribunals or their staff to make a decision not to process
a document relating to the commencement of a proceeding. This section not only
requires a tribunal to have “made rules under section 25.1 respecting the making of
such decisions” but also requires that "those rules shall set out ... any of the grounds
referred to in subsection 1 upon which the tribunal or its administrative staff may decide
not to process the documents relating to the commencement of the proceeding;...”
While a tribunal can prescribe the grounds for such a decision in its rules, the grounds
must come from a predetermined list found in the SPPA. In that case, it is clear that
only certain grounds are permitted, and a tribunal must restrict itself to those grounds

enumerated in its rules.

The SPPA could put similar restrictions on the development of a tribunal’s rules dealing

with motions to review, but it does not.

While the Court of Appeal’s decision in Russell v. Toronto dealt with motions to review
under the Ontario Municipal Board Act rather than under the SPPA, the power granted
to review decisions is effectively the same, so the principles enunciated in the Russell

decision are applicable to the Board. The Court of Appeal found that the OMB could not

11
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use its own policies and guidelines to restrict the scope of the power to review which
was granted to it by statute. The Board therefore finds that it cannot use its Rules to
limit the scope of the authority given to it by the SPPA.

The SPPA allows each tribunal to make its own Rules, so as to allow it to deal more
effectively with the specific needs of its proceedings. The SPPA does not give the Board

the authority to limit the substantive matters within the Board’s purview.

The provisions of the SPPA dealing with the making of rules, give tribunals a very wide
latitude to meet their own needs, both in the context of creating rules and in each

individual proceeding:

25.0.1 A tribunal has the power to determine its own procedure and
practices and may for that purpose,
(&) make orders with respect to the procedures and practices
that apply in any particular proceeding; and

(b) establish rules under section 25.1

25.1 (1) A tribunal may make rules governing the practice and procedure

before it.

(2) The rules may be of general or particular application.

(3) The rules shall be consistent with this Act and with the other
Acts to which they relate.

(4) The tribunal shall make the rules available to the public in
English and in French.

(5) Rules adopted under this section are not regulations as defined
in the Regulations Act.

(6) The power conferred by this section is in addition to any other
power to adopt rules that the tribunal may have under another
Act.

12
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In the Board’s view these sections of the SPPA give the Board very broad latitude to
determine the procedure best suited to it from time to time. While consistency with the
Act is required, the Rules are not regulations, and can be amended from time to time by

the Board to suit its evolving needs.

The Board finds that there is nothing in the SPPA to suggest that rules dealing with
motions to review should be interpreted or applied any differently from other provisions

of the Board’s Rules.

The Board’s Rules

In addition to Section 2 of the SPPA which provides for a liberal interpretation of the Act
and the Rules, the Board’'s Rules include the following provisions as a guide to their

interpretation.

1.03 The Board may dispense with, amend, vary or supplement, with or
without a hearing, all or any part of any rule at any time, if it is
satisfied that the circumstances of the proceeding so require, or it is
in the public interest to do so.

2.01 These Rules shall be liberally construed in the public interest to
secure the most just, expeditious and cost-effective determination
of every proceeding before the Board.

2.02 Where procedures are not provided for in these Rules, the Board
may do whatever is necessary and permitted by law to enable it to
effectively and completely adjudicate on the matter before it.

As these provisions are of general application to all of the Board’s Rules of Practice and
Procedure, the Board finds that each of its individual rules should be read as if the
above rules 1.03, 2.01 were part of them, except of course where restricted by the

SPPA or another Act. Therefore, the Rules which “deal with the matter” of motions to

13
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review, i.e. Rules 42 to 45, should be read in conjunction with Rules 1.03 and 2.01.
Similarly, the rules dealing with alternative dispute resolution, written hearings and so
on include Rules 1.03 and 2.01.

The Board finds that it should interpret the words “may include” in Rule 44.01 as giving

a list of examples of grounds for review for the following reasons:

It is the usual interpretation of the phrase;

It is consistent with section 2 of the SPPA which requires a liberal

interpretation of the Rules;

e Itis consistent with Rule 1.03 of the Board’s rules which allows the Board
to amend, vary or supplement the rules in an appropriate case; and

e If the SPPA had intended to require that the power to review be restricted

to specific grounds it would have required the rules to include those

grounds and would have required the use of the word “shall”.

With respect to the application of the principle of presumption of purposeful change
urged by counsel for Board Staff, the Board notes that at the same time that its rules
were amended to remove certain grounds of appeal from Rule 44.01, Rule 1.03 was

also amended. The previous version of Rule 1.03 (then 4.04) read as follows:

The Board may dispense with, amend, vary, or supplement, with or
without a hearing, all or any part of any Rule, at any time by making a
procedural order, if it is satisfied that the special circumstances of the
proceeding so require, or it is in the public interest to do so.

When compared with the current Rule 1.03, it is apparent that the old rule was more
restrictive — amendments had to be made by procedural order, and the circumstances
of the proceeding had to be “special’. Given the need for a procedural order, it is
reasonable to interpret the old rule as applying only to the sorts of matters dealt with in
procedural orders, the conduct of the proceeding and not to other provisions of the

rules. No such restriction applies in the current Rule 1.03.

14
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The Board finds that to the extent the Rules were amended to remove specific grounds
from the list for motions to review, the contemporaneous amendments to Rule 1.03 give
the Board the necessary discretion to supplement this list in an appropriate case. The

Board presumably was aware of that at the time of the amendments.

The Board therefore finds that it has the jurisdiction to consider the IGUA motion to
review even though the grounds are errors of mixed fact and law which do not fall

squarely within the list of enumerated grounds in Rule 44.01.

Even if this interpretation of Rule 44.01 is incorrect, the Board can apply Rule 1.03 to
supplement Rule 44.01 to allow the grounds specified by IGUA. Given the number of
motions for review, the timing involved, the nature of the hearing and the nature of the
alleged errors, the Board concludes that it is in the public interest to avoid splitting this
case into Motions reviewed by some parties and appealed by others.

This panel is also aware that Appeals to the Divisional Court can only be based on
matters of law including jurisdiction. If the position advanced by counsel for the Board
staff was accepted, errors of mixed fact and law could not be effectively reviewed or
appealed by any body. This, the Board believes is not consistent with Section 2 of the
SPPA.

15
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Section C: Threshold Test

Section 45.01 of the Board’s Rules provides that:

In respect of a motion brought under Rule 42.01, the Board may
determine, with or without a hearing, a threshold question of whether the

matter should be reviewed before conducting any review on the merits.

Parties were asked by the panel to provide submissions on the appropriate test for the
Board to apply in making a determination under Rule 45.01.

Board Staff argued that the issue raised by a moving party had to raise a question as to
the correctness of the decision and had to be sufficiently serious in nature that it is
capable of affecting the outcome. Board Staff argued that to qualify, the error must be
clearly extricable from the record, and cannot turn on an interpretation of conflicting
evidence. They also argued that it's not sufficient for the applicants to say they disagree
with the Board's decision and that, in their view, the Board got it wrong and that the

applicants have an argument that should be reheard.

Enbridge submitted that the threshold test is not met when a party simply seeks to
reargue the case that the already been determined by the Board. Enbridge argued that
something new is required before the Board will exercise its discretion and allow a

review motion to proceed.

Union agreed with Board Staff counsel's analysis of the scope and grounds for review.

IGUA argued that to succeed on the threshold issue, the moving parties must identify
arguable errors in the decision which, if ultimately found to be errors at the hearing on
the merits will affect the result of the decision. IGUA argued that the phrase "arguable
errors" meant that the onus is on the moving parties to demonstrate that there is some
reasonable prospect of success on the errors that are alleged.

16
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CCC and VECC argued that the moving parties are required to demonstrate, first, that
the issues are serious and go to the correctness of the NGEIR decision, and , second,
that they have an arguable case on one or more of these issues. They argued that the
moving parties are not required to demonstrate, at the threshold stage, that they will be

successful in persuading the Board of the correctness of their position on all the issues.

MHP argued that the threshold question relates to whether there are identifiable errors
of fact or law on the face of the decision, which give rise to a substantial doubt as to the
correctness of the decision, and that the issue is not whether a different panel might
arrive at a different decision, but whether the hearing panel itself committed serious
errors that cast doubt on the correctness of the decision. MHP submitted that a review
panel should be loathe to interfere with the hearing panel’'s findings of fact and the

conclusions drawn there from except in the clearest possible circumstances.

Kitchener argued that jurisdictional or other threshold questions should be addressed on

the assumption that the record in NGEIR establishes the facts asserted.

School Energy Coalition argued that an application for reconsideration should only be
denied a hearing on the merits in circumstances where the appeal is an abuse of the

Board’s process, is vexatious or otherwise lacking objectively reasonable grounds.
Findings

It appears to the Board that all the grounds for review raised by the various applicants
allege errors of fact or law in the decision, and that there are no issues relating to new
evidence or changes in circumstances. The parties’ submissions addressed the matter

of alleged error.

In determining the appropriate threshold test pursuant to Rule 45.01, it is useful to look
at the wording of Rule 44. Rule 44.01(a) provides that:

17
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Every notice of motion... shall set out the grounds for the motion that raise

a question as to the correctness of the order or decision...

Therefore, the grounds must “raise a question as to the correctness of the order or
decision”. In the panel's view, the purpose of the threshold test is to determine whether
the grounds raise such a question. This panel must also decide whether there is enough
substance to the issues raised such that a review based on those issues could result in

the Board deciding that the decision should be varied, cancelled or suspended.

With respect to the question of the correctness of the decision, the Board agrees with
the parties who argued that there must be an identifiable error in the decision and that a

review is not an opportunity for a party to reargue the case.

In demonstrating that there is an error, the applicant must be able to show that the
findings are contrary to the evidence that was before the panel, that the panel failed to
address a material issue, that the panel made inconsistent findings, or something of a
similar nature. It is not enough to argue that conflicting evidence should have been

interpreted differently.

The applicant must also be able to demonstrate that the alleged error is material and
relevant to the outcome of the decision, and that if the error is corrected, the reviewing

panel would change the outcome of the decision.
In the Board’s view, a motion to review cannot succeed in varying the outcome of the

decision if the moving party cannot satisfy these tests, and in that case, there would be

no useful purpose in proceeding with the motion to review.

18
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Section D: Board Process

IGUA’s grounds for review included the following alleged errors in the process used by

the panel:

The Board has no jurisdiction to conduct what amounts to its own public
inquiry in the midst of a contested rates and pricing proceeding between
utilities and their ratepayers,

In embarking on its own public inquiry with respect to matters in issue
between the parties with respect to storage regulation, the Board erred in law
in exceeding its adjudicative mandate and engaged in a process which
disqualifies it as an adjudicator and invalidates its decision with respect to

forbearance.

In particular, IGUA argued that the process adopted by the Board was flawed as it did

not adhere to traditional notions of the adversarial process. IGUA’s position was that a

“contested rates and pricing proceeding between utilities and their ratepayers” is

required to be conducted by the Board as if it were litigation between the parties as it is

fundamentally an issue between them as to what the rates should be.

In IGUA’s view, the Board departed from appropriate practice at the prehearing stage by

Setting the agenda based on its priorities

Defining the issues without input from the parties

Directing the utilities to file evidence pertaining to some of the issues identified by
the Board

Directing that settlement discussions take place on all issues except storage
regulation

Directing all parties to file their evidence at the same time rather than dividing
them by interest and having them file evidence in support of and then opposed to

the issues identified by the Board

19
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IGUA’s largest area of concern however was that once evidence had been filed, “the
Board did not confine its future participation in the process to the performance of the
adjudicative functions of hearing and determining the matters of fact and law in dispute”.
IGUA’s overriding complaint is that the Board was engaging in its own fact finding

mission and was not confining itself to hearing and determining the disputed matters of

fact and law which had been raised by parties opposite in interest to one another.

IGUA argued that once a dispute became clear as between the utilities and the
ratepayers the Board had to “stay out of the arena” and allow these parties to determine

how to present and argue the case, in effect constraining the Board to choose between

the cases put forward by the various parties.

Examples of the alleged behaviour objected to by IGUA include:

Counsel for Board Staff argued that IGUA’s complaints ignore critical differences
between the Board and the courts and they confuse the role of the hearing panel with

The Board advising the parties that it had retained its own expert, but then
not filing a report from this expert nor having him made available for cross
examination.

Board members posing questions which indicated that they were
searching for a forbearance solution to the Storage Regulation issues, but
not asking questions about the ability of the existing regulatory regime to
address the concerns which the Board raised.

The Board advising BP Canada, a party to the hearing, that it wished to
hear evidence from it on certain issues and providing a list of questions in
advance — at the time counsel for ratepayer interests objected to the
guestion as “rather leading”.

Counsel for the Board hearing team taking a position in argument adverse

in interest to the evidence it had led.

the roles of staff counsel in Board proceedings.

20
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Counsel for Board Staff argued that the Board is not a court of record. It is a highly
specialized tribunal that has a strong and important policy-making function. The Board
is entitled to commence or initiate proceedings in its own right. It is not required to sit
passively as an independent adjudicator and wait for parties to initiate proceedings
before it, nor is the Board required to play a purely passive adjudicative role during the
course of proceedings once they have been commenced, and particularly once they

have been commenced at the instigation of the Board itself.

Counsel for Board Staff also argued that hearing panels of the Board are fully entitled to
ask probing questions of witnesses who appear before them, and there is nothing

whatsoever untoward about doing so.

The other parties largely supported the position of Board Staff.

Findings

At a minimum, the Board is required to comply with the provisions of the SPPA and the
Ontario Energy Board Act, 1998 (“OEB Act”). The SPPA provides parties with certain
procedural rights, none of which IGUA has alleged has been disregarded by the Board

in this case:

e Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or

financial; may be disclosed (s 9)

e Parties have the right to counsel (s 10)

e Parties have the right to call and examine witnesses and present evidence
and submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)

21
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e Tribunals must give decisions in writing and must provide reasons if

requested by a party (s 17 (1))

e Parties are entitled to notice of the decision (s 18)

e The tribunal must compile a record of the proceeding (s 20)

Beyond these basic requirements, the SPPA specifically allows tribunals to require
parties to participate in various other procedures. With respect to prehearing
conferences, section 5.3 of the SPPA provides that a tribunal may direct parties to
participate in a prehearing conference to consider the settlement of any or all of the

issues.

Section 19(4) of the OEB Act specifically allows the Board to determine matters on its

own motion:

The Board of its own motion may, and if so directed by the Minister under
section 28 or otherwise, shall determine any matter that under this Act or
the regulations it may upon an application determine, and in so doing the

Board has and may exercise the same powers as upon an application.
Section 21 of the OEB Act provides that:
The Board may at any time, on its own motion and without a hearing, give
directions or require the preparation of evidence incidental to the exercise
of the powers conferred upon the Board by this or any other Act.
Therefore as well as the power to initiate proceedings, the Board is also given the

statutory right to require the preparation of evidence incidental to the exercise of its

powers.
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While the Board accepts IGUA’s argument that in a hearing under Section 36 of the
OEB Act it has the jurisdiction to hear and determine all questions of law and fact, it
does not agree with IGUA’s characterization of the limits on its exercise of this

adjudicative function.

As the Board has an over-riding responsibility to make its decisions in the public interest
the parties cannot have the final word in determining the nature of the dispute and the
options open to the Board. The Board is not required to accept the position of any of the
parties, provided that its process is transparent and open and the parties have a fair
opportunity to exercise their rights under the SPPA.

IGUA cited several authorities in support of its argument. The Board found them of little
assistance as they arose in quite different contexts, generally that of civil disputes
between the parties. That is not the context within which the Board operates. We are
not judges in civil disputes and the Board’s mandate is much broader than determining

rights between the parties.

With respect to the specific allegations made by IGUA, the Board’s findings follow.

The Board was fully entitled to issue a notice of proceeding on its own motion in
December of 2005 and to delineate the issues it expected the parties and the

intervenors to address in the proceeding.

Pursuant to the Board's settlement guidelines and the SPPA, the Board is entitled to
exclude from the ambit of a settlement conference particular issues that it believes
should be heard in full in the hearing which is what the hearing panel did in this case.
This is another example of an area where the Board’s practice is fundamentally different

from that of the courts.

The Board is fully entitled under its Rules to develop procedural orders to meet the
needs of any particular proceeding and there is nothing in the Rules or the SPPA which

would restrict it from directing all parties to file their evidence simultaneously. This does
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not in any way impede the parties from exercising their statutory rights to have access

to the evidence and to cross-examine witnesses.

In a proceeding initiated by the Board, as this one was, where there is no applicant, this

procedure is an appropriate one.

With respect to the expert witness retained by Board Staff, Section 14 of the OEB Act
expressly permits the Board “to appoint persons having technical or special knowledge
to assist the Board.” As there is no suggestion that the Board’'s expert played a role in
the deliberations of the hearing panel or that the hearing panel relied in any way on the
advice of the expert, there is nothing improper arising out of his retainer. Experts
consulted by Board Staff are in the same position as staff and are not required to file

evidence, or to submit to questioning by any of the parties.

The Board also finds that IGUA’'s complaints that the NGEIR panel members asked
guestions of witnesses, which IGUA complains indicated that they were searching for a
forbearance solution to the storage regulation issue, are without merit. Adjudicators are
entitled to ask probing questions of witnesses who testify before them, including leading
guestions. The fact that questions are asked or not asked does not mean that the panel

has made up its mind one way or the other on an issue.

The Board also finds that the NGEIR panel was fully entitled as a result of the powers
granted in section 21 of the OEB Act to act as it did in putting questions to a witness
from BP Canada. It is also not an unusual occurrence for the Board to agree to hear
evidence in camera, where there is confidential or sensitive commercial information

involved.

The Board also finds no error in the fact that counsel for the Board hearing team made
final argument in which she took a position adverse to the expert evidence that the
Board hearing team led. The Board hearing team is entitled to take whatever position it
chooses based on the evidence that was adduced during the hearing and nothing that

Board hearing counsel did could possibly ground a complaint of breaches of the rules of
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natural justice against the NGEIR hearing panel itself.
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Section E: Board Jurisdiction under Section 29

The joint factum of CCC and VECC and the factum of the IGUA both allege that the
original NGEIR panel erred in misinterpreting or overreaching in respect of its

jurisdiction under section 29 of the OEB Act.

In particular, the CCC/VECC factum states as follows at paragraph 8:

8. The moving parties submit that the NGEIR Decision raises the following

issues:

(i) Whether the Board correctly interpreted Section 29 of the Ontario
Energy Board Act (the “Act”). It is the position of the moving parties that
the Board erred in its interpretation of Section 29 of the Act, thereby

depriving itself of jurisdiction;

(i) Whether the Board gave effect to the legislative intent underlying
Section 29 of the Act. It is the position of the moving parties that the Board
failed to give effect to the intention of the Legislature in enacting Section
29 of the Act;

In its factum, IGUA alleged that the Board had no jurisdiction to conduct what IGUA
characterized as the Board’s “own public inquiry in the midst of a contested rates and

pricing proceeding between utilities and their ratepayers”. (IGUA factum par. 84(a))

IGUA also alleged that:

...the Board erred in law in exceeding its adjudicative mandate and
engaged in a process which disqualifies it as an adjudicator and
invalidates its Decision with respect to forbearance. (IGUA factum par.
84(b))
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In addition to these general submissions by CCC/VECC and IGUA about the NGEIR
panel’s interpretation of its jurisdiction under Section 29, these parties also argued
specifically that the NGEIR panel exceeded its jurisdiction under Section 29 by
restructuring the storage businesses of Union and Enbridge. They asserted that the
power to restructure the storage business comes under section 36 of the legislation. (Tr.
Vol. 1, pp. 28 and 56-57)

Findings

The NGEIR panel’s interpretation and application of section 29 is central to the NGEIR
Decision. The NGEIR Decision therefore deals extensively with the question of the legal
test to be applied under section 29, the analytical framework for assessing whether the
natural gas market is competitive and finally, the assessment of market power in the

natural gas sector in Ontario.

The starting point for the NGEIR Decision is the Board’s interpretation of section 29

which is set out in Chapter 3 of the Decision and reads as follows:

On an application or in a proceeding, the Board shall make a
determination to refrain, in whole or part, from exercising any power or
performing any duty under this Act if it finds as a question of fact that a
licensee, person, product, class of products, service or class of services is
or will be subject to competition sufficient to protect the public interest

In Chapter 3 of the NGEIR Decision, the NGEIR panel discussed the statutory test to be
used in the assessment of competition in the storage market and applies the analytical
framework mandated by that statutory test. In particular, the panel reviews the history of

section 29 and of the concept of forbearance and light-handed regulation.

The NGEIR panel's review of Section 29 is described at two levels. The first is the
assessment of competition, which is done by applying the market power tests, and the

second is the relationship between competition and the public interest.
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The NGEIR panel interprets “competition” within section 29 at page 24 of the NGEIR

Decision as follows:

There are degrees of competition in any market. They range from a
monopoly, where there is a sole seller, to perfect competition, where there
are many sellers and no one seller can influence price and quantity in the
market. It is not necessary to find that there is perfect competition in a
market to meet the statutory test of “competition sufficient to protect the
public interest”; what economists refer to as a “workably competitive”

market may well be sufficient.

It is also important to remember that competition is a dynamic concept.
Accordingly, in section 29 the test is whether a class of products “is or will
be” subject to sufficient competition. In this respect parties often rely on
gualitative evidence to estimate the direction in which the market is

moving.

The NGEIR panel further interprets its mandate at page 44 as follows:

...Section 29 says that the Board shall make a determination to refrain “in
whole or part” which the Board believes allows considerable flexibility in
this regard. In addition, the Board concludes that it is required by the
statute to address the public interest trade-offs, for example, between
price impacts and the development of storage and the Ontario market

generally.

The NGEIR panel then proceeds to assess the “level of competition” using the market

power tests and finds the storage market in Ontario is subject to “workable competition”.

Following this, it then addresses the question of whether the level of competition is

sufficient to protect the public interest. In so doing, the panel addresses what should be
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encompassed in its consideration of the public interest in the context of the assessing

competition as follows:

The public interest can incorporate many aspects including customers,
investors, utilities, the market, and the environment. Union and Enbridge
argued for a narrow definition of the public interest. In their view,
competition itself protects the public interest, and once the Board has
satisfied itself that the market is competitive, the public interest is
protected by definition. The Board finds this to be an inappropriate
narrowing of the concept. Competition is better characterized as a
continuum, not a simple “yes” or “no”. The Board would not be fulfilling its
responsibilities if it limited the review in the way suggested without
considering the full range of impacts and the potential need for transition
mechanisms and other means by which to ensure forbearance proceeds
smoothly.

Some of the intervenors took the position that the public interest review
should be focussed on the financial impacts. For example, Schools argued
that the Board should look at the benefits and costs of forbearance, and in
its view, the costs include a possible transfer of between $50 million and
$174 million from ratepayers to shareholders (arising from the proposed
end to the margin-sharing mechanisms and the potential re-pricing of cost-
based storage to market prices). The Board agrees that the financial

impacts are a relevant consideration, but does not agree that an

assessment of the public interest should be limited to an assessment of

the immediate rate impacts. [Emphasis added] (pages 42 and 43)

The NGEIR panel then proceeds to balance the Board’s public interest mandate against
its legislative objectives and describes the trade-offs. It does this by reviewing each of
the relevant objectives (i.e., to facilitate competition in the sale of gas to users, to
protect the interests of consumers with respect to prices an the reliability and quality of

gas service, to facilitate rational development and safe operation of gas storage) and
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conducting an assessment of whether the level of storage competition is sufficient to
protect the public interest in light of each of those objectives.

At page 56 of Chapter 5, having determined that part of the storage market is workably
competitive and having considered some of the key elements of the public interest, the
panel addresses whether and it what circumstances the Board should refrain from

setting storage prices and approving storage contracts.

In terms of a section 29 analysis, the goal would be to continue to regulate
(and set cost-based rates) for those customers who do not have
competitive storage alternatives and to refrain from regulating (allow

market-based prices) for those who do have competitive alternatives.

The NGEIR panel then applies its interpretation of the legislative intent of section 29 to
the facts before it. That panel's understanding of its mandate under section 29 and its
careful application of that mandate are evidenced in its findings at pages 56 and 57 of
the decision. The NGEIR panel’'s application of the requisite elements of section 29 is
evident in the balancing between considerations of competition with aspects of public

interest.

The parties recognized that bundled customers, in particular, do not
acquire storage services separately from distribution services, do not
control their use of storage, and do not have effective access to
alternatives in either the primary or secondary markets. Competition has
not extended to the retail end of the market, and therefore is not sufficient
to protect the public interest. However, the Board finds that customers
taking unbundled or semi-unbundled service should have equivalent
access to regulated cost-based storage for their reasonable needs. The
Board finds that it would not further the development of the competitive
market, or facilitate the development of unbundled and semi-unbundled
services, if these unbundled and semi-unbundled services were to include

current storage services at unregulated rates. The Board also agrees with
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the parties that noted that re-pricing existing storage will not provide an
incentive for investment in new storage and therefore cannot be said to

provide that public interest benefit.

However, customers taking unbundled and semi-unbundled services do
have greater control over their acquisition and use of storage than do
bundled customers. It is also the Board’s expectation that these customers
will have access to and use services from the secondary market.
Therefore, the Board concludes it is particularly important to ensure that
the allocation of cost-based regulated storage to these customers is

appropriate. This issue is addressed in Chapter 6.

MHP Canada has suggested that the Board adopt full forbearance in
storage pricing as a policy direction. Similarly, Union has characterized its
allocation proposal and Enbridge has characterized its “exemption”
approach for in-franchise customers as being “transitions” to full
competition. The Board has found that the current level of competition is
not sufficient to refrain from regulating all storage prices; nor do we see
evidence that it would be appropriate to refrain from regulating all storage
prices in the future. The current structure (for example, the full integration
of Union’s storage and transportation businesses and the full integration of
Union as a provider of storage services and as a user of storage services)
is not conducive to full forbearance from storage rate setting. In addition,
there would be significant direct and indirect rate impacts associated with
full forbearance from rate setting, and there is little evidence of significant
attendant public interest benefits. The current situation is that these
customers are not subject to competition sufficient to protect the public
interest; nor is there a reasonable prospect that they will be at some future

time.

The submissions of both CCC/VECC and of IGUA are that the Board misinterpreted and

misapplied section 29 of the OEB Act. This panel finds that there is no reviewable error
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associated with the NGEIR panel’s interpretation of section 29. The NGEIR Decision
clearly evidences that the NGEIR panel knew and understood that section 29 was not a
section that the Board had invoked in any previous decisions or analyses. For that
reason, the Decision provides extensive background regarding the section and goes
into significant detail regarding the appropriate framework and analysis required to be
undertaken. The Decision shows that the NGEIR panel reviewed the elements of
section 29 and considered each of those elements in considerable detail. Where
moving parties raised specific questions regarding the application of Section 29, for
example, with respect to whether the NGEIR panel had sufficient evidence upon which
to make a finding that there was competition sufficient to protect the public interest and
whether the NGEIR panel erred in setting a cap on the amount of natural gas storage
available to in-franchise customers, the Board makes specific findings elsewhere in this

Decision.

With respect to the allegation by CCC/VECC and IGUA that the NGEIR panel exceeded
its jurisdiction by restructuring the storage businesses of Union and Enbridge,
something which they assert should come under section 36 of the legislation, the Board

also finds there is no reviewable error.

The NGEIR panel confined its considerations related to the application of the test under
Section 29 in determining whether and to what extent there was competition in the
natural gas storage market sufficient to protect the public interest. The portions of the
decision that go on to discuss the impacts of the Section 29 decision on the structure of
the natural gas storage market flow from the determination under Section 29, but the
NGEIR panel does not, in its Decision, describe these as arising out of their Section 29
jurisdiction. The NGEIR proceeding was commenced pursuant to sections 19, 29 and
36 of the Ontario Energy Board Act, 1998. As such, the NGEIR panel acted under the
authority of Section 29 and 36 in making the determinations in the NGEIR Decision. The
decisions made by the NGEIR panel with respect to the allocation of storage available
at cost-based rates and the treatment of the premium on market-based storage
transactions were made based on evidence filed by the parties to the proceeding and

the NGEIR panel considers this evidence as part of the NGEIR Decision.
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The Board finds that the allegations of CCC/VECC and IGUA on this point do not raise
a question as to the correctness of the decision. The NGEIR panel clearly confined itself
to its legislative mandate as provided in Section 29 in determining whether the natural
gas market was subject to competition sufficient to protect the public interest. The
NGEIR’s findings that flow from the Section 29 determination align with the evidence
that was before it, did not fail to address any material issue and did not make any
inconsistent findings with respect to the evidence before it, except as otherwise noted in

this decision.
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Section F: Status Quo

The factums and submission of both CCC/VECC and of IGUA allege that the NGEIR
panel erred by failing to consider the option of retaining the current regulatory regime in
respect of natural gas storage regulation. CCC/VECC and IGUA articulate this alleged

error in a number of different ways in different parts of their factums and submissions.

For example, at paragraph 3 of their joint factum, CCC and VECC take the position that:

“... the Board was obligated to consider whether a change in the status
guo with respect to the regulation of storage was required and that it erred
in failing to do so.” IGUA’s factum states that “...reasonable people,
objectively examining the process which led to the Decision, will likely
conclude that retaining the status quo was not a decision-making option
which the Board considered, either fairly or at all, and that the Board itself

was a proponent for forbearance relief.”

Findings

The NGEIR Decision provides evidence in various places, of the NGEIR panel’s
recognition of both the current regulatory status with respect on natural gas storage in

Ontario and the dynamic nature of competition generally.

In particular, Chapter 2 is described at page 5 of the decision as “...an overview of gas
storage in Ontario today — the existing storage facilities, the use of storage by Union’s
and Enbridge’s “in-franchise” customers, the “ex-franchise” market for storage, and the

prices charged for storage services.”
Later in the NGEIR Decision, as part of its findings on the assessment of assessment of

storage competition, the Board expressly disagrees with Mr. Stauft’'s testimony that the
regulated cost-base price for storage is a reasonable proxy for the competitive price of
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storage. Implicit in this finding is the NGEIR panel's consideration of the current

regulatory regime.

At page 46 of the Decision, the NGEIR Panel also considered the current regulatory
regime in the context of question of the sharing of the premium which exists between
the price of market-based storage and the underlying costs. The Board acknowledged

the current state as follows:

Currently, that premium is shared between utility ratepayers and utility
shareholders. Under the utilities” proposals for forbearance, the premium
would be retained by the shareholders. This would result in significant
transfer of funds in the case of Union (2007 estimate is $44.5 million); less
so in the case of Enbridge (2007 estimate is $5 million to $6 million). The
intervenors in general rejects these proposals and, as a result, opposed

forbearance.

At page 47, the NGEIR panel specifically considered and expressly acknowledged the
importance of the change from the status quo, but ultimately rejected these submissions

as follows:

The Board agrees that the distribution of the premium is a significant
consideration. In many ways, it has been the underlying focus of the
NGEIR Proceeding. However, the impact of removing the premium from
rates is the result of removing a sharing of economic rents; it is not the
result of competition bringing about a price increase. So while it is an
important consideration which the Board must address (see Chapter 7), it
is not a sufficient reason, in and of itself, to continue regulating storage

prices.

There are a number of other examples throughout the NGEIR Decision that satisfy the
Board that the NGEIR panel was conscious of the status quo regulatory regime and

bore this in mind throughout its analysis on the narrow issue of competition and the s.
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29 analysis as well as in considering the impacts upon both shareholders and
ratepayers, of a completely or partial forbearance decision.

The Board also feels that the decision by the NGEIR panel to continue to regulate and
set cost-based rates for existing storage services provided to in-franchise customers up
to their allocated amounts evidences a clear understanding of the current regulatory
framework and under what circumstances, based upon the evidentiary record before the

NGEIR panel, it was appropriate to deviate from that current framework.

The Board is not convinced, however, that the analysis mandated by the legislative
language of s. 29 requires the Board to consider the status quo in the way that has
been suggested by some parties. Although it was important for the NGEIR panel to
review the current regulatory framework to set the stage for the analysis, the Board is
not convinced by the arguments of CCC/VECC, nor those of IGUA that consideration of
the status quo is an integral, or even a necessary part of the s. 29 analysis. The
purpose of s. 29 was clearly stated by the NGEIR panel and that is to determine
whether there is or will be competition sufficient to protect the public interest. If there is
a finding that competition does exist, nothing in the section requires the panel to then
consider whether the current regulatory framework is sufficient to accommodate the
competitive market. In fact, the section mandates that upon finding competition
sufficient to protect the public interest, that “...the Board shall make a determination to
refrain, in whole or part, from exercising any power or performing any duty under this
Act...” In this case, the Board determined that it would refrain, in part, from regulating

the setting of rates and the review of contracts for natural gas storage.

The Board therefore concludes that CCC/VECC and IGUA have not demonstrated that
their grounds for review based on the alleged failure of the NGEIR panel to consider
retaining the status quo as a viable decision-making option raise an issue that is
material and directly relevant to the findings made in the decision. This panel concludes
that there is no reviewable error with respect to the NGEIR panel’s alleged failure to
fairly consider the status quo.
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Section G: Onus

At paragraph 84(d) of its factum, IGUA alleges that the Board erred in concluding that
there is no onus of proof to be assigned in the rates and pricing proceedings it initiated.
IGUA alleges that the NGEIR panel erred in law in not assigning the onus of proof to the

utilities.

Findings

Pages 26 to 27 of the NGEIR Decision deal explicitly with this issue. In that part of the
Decision, the panel acknowledges that generally, the onus is on the applicant. The
panel also, however, pointed out the unique nature of the NGEIR proceeding and the

fact that the proceeding was brought on the Board’s own motion.

The Board is satisfied that all parties to the NGEIR Proceeding were given a full and fair
opportunity to provide submissions on the question of onus and that, based on the
Decision, the NGEIR panel heard and understood those submissions. This panel is not
satisfied that the question of onus is an issue that is material and directly relevant to the
findings made in the Decision, nor that if a reviewing panel did decide the issue
differently, that it would change the outcome of the Decision. For these reasons, the
Board finds that there is no reviewable error relating to assignment of or the failure to

assign onus in the NGEIR proceeding.
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Section H: Competition in the Secondary Market

In the NGEIR Decision, the Board concluded that Ontario storage operators compete in

a geographic market that includes Michigan and parts of lllinois, Indiana, New York and

Pennsylvania, that the market is competitive and neither Union nor Enbridge have

market power. This determination was made by employing the following four step

process, based on the Competition Bureau’s Merger Enforcement Guidelines (MEGS):

Identification of the product market.

Identification of the geographic market.

Calculation of market share and market concentration measures.

An assessment of the conditions for entry for new suppliers, together with

any dynamic efficiency considerations (such as the climate for innovation
and the likelihood of attracting new investment).

IGUA alleged that the NGEIR panel made numerous errors in assessing sufficiency of

competition in the secondary market. IGUA’s allegations of errors can be summarized

as follows:

The NGEIR panel erred in misapprehending and misapplying the

analytical tests used for determining market power.

The NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the
extent to which storage services, excluding commodity, were available at
Dawn, nor their prices, nor whether consumers regarded such services as

substitutes for delivery services offered by Union.
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e The NGEIR panel failed to recognize that the evidence of Gaz
Métropolitain Inc. (GMi) did not establish that Union lacked market power
in storage services transacted at Dawn, and indeed this evidence

established the opposite.

Findings

IGUA alleges that the Board misapprehended and misapplied the market power
analytical frameworks presented in documents from the Competition Bureau, the
Federal Energy Regulatory Commission (FERC), and the Canadian Radio-Television
and Telecommunications Commission (CRTC). According to IGUA, a 10 step
procedure must be followed in order to correctly carry out a market power analysis
instead of the four step process used by the NGEIR panel.

The Board notes that, in settling on the four step procedure that should apply to
determine whether Union and Enbridge have market power and whether the storage
market is competitive, the NGEIR Decision provided substantial review and analysis
pertaining to Competition Bureau’s Enforcement Guidelines (MEGs) and the FERC’s
1996 Policy Statement on Market Power Analysis. It is evidenced in the Decision that
this was the result of the review of substantial pre-filed evidence, cross examination and

argument on this topic.

In the Board’s view, the test to be applied is not whether a review panel of the Board
would have adopted a different analytical framework. Rather, it is matter of whether in
settling upon a certain analytical process, there was an error of fact or law. In view of
the extensive record and the analysis and reasons provided in the NGEIR Decision, the
Board finds that IGUA not raised an identifiable error in the NGEIR Decision. Rather the
submissions of the moving parties are more in the nature of re-arguing the same points
that were made in the original hearing. This evidence was presented and evaluated by
the NGEIR panel. As the Board stated in enunciating the threshold test at Section C of
this Decision, a motion for review cannot succeed if a party simply argues that the

Board should have interpreted conflicting evidence differently. The Board has therefore
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determined that there is not enough substance to the issues raised by IGUA such that a
review of those issues could result in the Board determining that the NGEIR Decision or
Order should be varied, cancelled or suspended. As such, the NGEIR panel’s
determination on the nature and application of market power analysis to the natural gas

storage market in and around Ontario is not reviewable.

IGUA alleges that the NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the extent to which
storage services were available at Dawn, nor their prices or whether consumers

regarded such services as substitutes for delivery services offered by Union.

In the Board’s view, this alleged error is essentially an application of the alleged market
power analysis framework error discussed above. The NGEIR panel listed several
forms of evidence in support of its conclusion that the secondary market in
transportation services is unconstrained and therefore serves to enlarge the geographic

market from what it would otherwise have been found to be.

The NGEIR panel treated evidence on the operation of primary and secondary markets
in transportation as relevant to the determination of the geographic market in a manner
consistent with the market power analysis methodology that the NGEIR panel had
settled upon. For the reasons stated above, the Board finds that the original NGEIR
panel’'s use of evidence relating to the secondary market in transportation services is

not reviewable.

IGUA cites the NGEIR hearing transcript (volume 10, pages 56-120) in support of its
allegation that the Board failed to recognize that GMi's evidence actually supported
IGUA’s view that Union has market power.

The Decision (at page 35, paragraphs 4-5) clearly reflects the statements of GMi
witnesses that they regularly contact alternative suppliers for comparisons to Union’s
services. IGUA has not shown that the NGEIR panel’'s findings are contrary to the

evidence that was before the panel, or that the panel failed to address GMi’s evidence
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or made inconsistent findings with respect to that evidence. The Board therefore finds
that there is no reviewable error with respect to the NGEIR panel's use of the evidence
provided by GMi.
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Section I: Harm to Ratepayers

IGUA and CCC/VECC alleged that the Board erred when it bifurcated the natural gas
storage market between those customers that continue to benefit from storage
regulation and those customers who do not. They allege that as a result of this
bifurcated market, the Board conferred a windfall benefit on the shareholders of the

utilities with no corresponding benefit to ratepayers and that this is unfair.

The parties also alleged that the transitional measures the Board employed to
implement the new regime merely serve to underscore the error in the finding that the
market should be split. The parties alleged that the market, taken as a whole, was
determined not to be workably competitive, and the transitional measures are evidence

that a decision to forbear from the regulation of prices was not appropriate.

Finally, CCC and VECC alleged that the Board erred in its interpretation of section 29,
and acted in excess of its jurisdiction, by moving assets out of rate base, with no credit
to the ratepayer. They argued that the effect of the NGEIR Decision is to allocate the
rate base storage assets of the utilities between in-franchise and ex-franchise
customers, and to allow for a new shareholder business within each utility. They
submitted that doing those things does not naturally follow from a finding that the rates

charged by the utilities to ex-franchise customers do not need to be regulated.

Findings

The Board finds that the issues raised in this area have not met the threshold test for
the matter to be forwarded to a reviewing panel of this Board. The NGEIR panel did not
err in failing to consider the facts, the evidence, or in exercising its mandate. There
were no facts omitted or misapprehended in the NGEIR panel's analysis nor are the

moving parties raising any new facts.
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It was entirely within the NGEIR panel's mandate and discretion how to assess the
competitive position of segments of the market and how to address the regulatory
treatment of customers within those segments. The NGEIR panel clearly decided that
ex-franchise customers of both Union and Enbridge had access to a competitive natural
gas storage market. Further, the decision goes on to make clear on page 61, that
Enbridge as a utility is ex-franchise to Union and therefore should be subject to market
prices. The NGEIR Decision differentiates between the competitive position of a utility
(e.g. Enbridge) and the competitive position of that utility’s in-franchise customers. For
example, the Decision is clear that the in-franchise customers of Enbridge will pay cost-
based rates which will continue to be regulated by the Board and are based on EGD’s
costs of storage service owned by the utility and the costs that EGD pays for procuring

these services in the competitive market.

A key issue the parties raise is that the bifurcated market brings about unfair and
inconsistent treatment, and therefore constitutes a misapplication of the Board’'s
mandate to protect the public interest. However, on this point, the grounds that the
moving parties raised to support a review are in fact the very points used by the NGEIR
panel to protect consumers as a natural consequence of the decision to refrain from
storage regulation of the ex-franchise market. It is clear that the NGEIR panel took into
account the protection of the public interest in its decision to provide transition

mechanisms to protect consumers.

With respect to the allegation of a windfall benefit for shareholders of the utilities with no
corresponding benefit to ratepayers, the Board is of the view that this is related to the
guestion of earnings sharing. This issue is more fully addressed in Section K of this
Decision. It is important to note here, however, that the NGEIR panel’s decisions with
respect to the profit or earnings sharing mechanism were based on the evidence
presented by all parties and flowed from the broader decisions with respect to the
competitiveness of the gas storage market. Chapter 7 of the NGEIR Decision clearly
described the NGEIR panel's considerations with respect to and its reasoning for
changing the earnings sharing mechanism. In the Board’s view, the changes related to

the earnings sharing mechanism necessarily arise from a recognition by the Board of
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the implications of its findings under Section 29 that there is a workably competitive
market for storage in the ex-franchise market.
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Section J: Union’s 100 PJ Cap

In their factum, CCC and VECC allege that, on the one hand the Board in its NGEIR
Decision said that a substantial portion of the storage market requires regulatory
protection because there is insufficient competition to protect the public interest while on
the other hand the Board exposed this same group to the effects of competition from the

unregulated market.

Kitchener has also specifically sought the Board’s review of an aspect of the NGEIR
Decision related to the Board’'s placement of a “cap” on the amount of Union’s storage

space that is reserved for in-franchise customers at cost-based rates.

The Board determined at page 83 of the NGEIR Decision that Union should reserve 100
PJ of storage space at cost-based rates for its in-franchise customers. The Decision

reads as follows (page 83):

The Board acknowledges that there is no single, completely objective way
to decide how much should be reserved for future in-franchise needs. The
Board has determined that Union should be required to reserve 100 PJ
(approximately 95 Bcf) of space at cost-based rates for in-franchise
customers. This compares with Union’s estimate of 2007 in-franchise
needs of 92 PJ (87 Bcf). At an annual growth rate of 0.5% each year,
which Union claims is the growth rate since 2000, in-franchise needs
would not reach 100 PJ until 2024. The limit would be reached in 2016 if
the annual growth is 1%; at a very annual high growth rate of 2% per
annum, the 100 PJ limit would be reached in 2012.

The 100 PJ (95 Bcf) amount is the capacity that Union must ensure is
available to in-franchise customers if they need it. Union should continue
to charge in-franchise customers based on the amount of space required
in any year. If Union’s in-franchise customers require less than 95 Bcf in

any year, as measured by Union’s standard allocation methodology, the
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cost-based rates should be based on that amount, not on the full 95 Bcf
reserved for their future use. Union will have the flexibility to market the
difference between the total amount needed and the 95 Bcf reserve

amount.

The Board acknowledged that the cap might be reached at any time between 2012 and
2024, depending on what growth rate assumptions are used. At the current rate of

growth (0.5% each year), the cap would not be met until 2024.

In Kitchener’s oral submissions (page 187, Volume 1), Mr. Ryder on behalf of Kitchener

makes the following comments:

And while the cap of 100 pJs allows for some growth so it won't
immediately affect the Ontario consumer, the cap will be reached between
2012 and 2024. That's between 5 and 17 years from now.

Now, that's not far off, and if the public interest requires a margin for
growth today in 2007, then the public interest will surely require it in five to
17 years from now when the cap is reached.

And when it is reached, it is my submission that the Board will have
wished it had reviewed the decision in 2007, because, when the cap is
reached, this decision will be responsible for adding significantly to the

costs of energy in Ontario, to the detriment of the Ontario consumer.

Page 7 of the CCC/VECC factum states:

The Board made no finding, however, that at the end of the operation of
those transitional measures, the public interest, as represented by in-
franchise customers of Union and EGD, would be protected. The moving
parties submit that Section 29 required the Board, before making an order

to forbear from regulation under Section 29, to find on the evidence that,
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at the end of the transitional measures, there would be sufficient
competition to protect the public interest. The moving parties submit that,

in failing to make that finding, the Board erred.

Findings

On page 57 of the NGEIR decision, in reference to the in-franchise customers of Union

the NGEIR panel makes the following statement:

The current situation is that these customers are not subject to
competition sufficient to protect the public interest; nor is there reasonable

prospect that they will be at some future time.

Later in the decision at page 82, the decision states:

The Board panel concludes that its determination that the storage market
is competitive requires it to clearly delineate the portion of Union’s storage
business that will be exempt from rate regulation. Retaining a perpetual
call on all of Union’s current capacity for future in-franchise needs is not
consistent with forbearance. As evidenced by the arguments from GMi
and Nexen, two major participants in the ex-franchise market, retaining
such a call is likely to create uncertainty in the ex-franchise market that is
not conducive to the continued growth and development of Dawn as a

major market centre.

The Board concludes that it would be inappropriate, however, to freeze
the in-franchise allocation at the level proposed by Union. Union’s
proposal implies that a distributor with an obligation to serve would be
prepared to own, or to have under contract, only the amount of storage
needed to serve in-franchise customers for just the next year. In the
Board’s view, it is appropriate to allow for some additional growth in in-
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franchise needs when determining the “utility asset” portion of Union’s

current capacity.

The Board acknowledges that there is no single, completely objective way

to decide how much should be reserved for future in-franchise needs.”

The NGEIR panel then goes on to provide its decision on the methodology which was

used to determine the cap and says at page 83 of the decision:

The 100 PJ (95 BCF) amount is the capacity that Union must ensure is

available to in-franchise customers if they need it.

The NGEIR panel then makes a finding with respect to how the excess capacity should
be treated if the in-franchise customers require less than 100 PJ in a given year. The
NGEIR panel is silent on the outcome if in-franchise customers require more than 100 PJ
of storage per year. Although the NGEIR panel is clear that it does not expect this
circumstance to occur for many years, the decision nevertheless appears to raise the
possibility that in-franchise customers may, at some point, be subject to unregulated
prices.

The Board finds that on this issue the moving parties have raised a question as to the
correctness of the order or decision and that a review based on the issue could result in
the Board deciding that the decision or order should be varied, cancelled or suspended.

In particular, in this instance, there are unanswered questions that are raised by the
NGEIR Decision on the 100 PJ cap issue. Since the NGEIR Decision clearly stated that
the in-franchise customers did not have and were not likely to have access to competition
in the foreseeable future, a decision that forbears from the regulation of pricing for these
customers at some time in the future does not appear to this panel to be consistent. The
Board finds that the following questions should have been addressed by the NGEIR
panel:
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(a) If the cap of 100 PJ of storage for in-franchise Union customers
remain in place in perpetuity, what is the basis for forbearance (under
Section 29) of required storage above 100 PJ for in-franchise
customers?

(b) If the cap of 100 PJ of storage for in-franchise Union customers does
not remain in place in perpetuity, what mechanism should the Board
use to monitor the likelihood of the cap being exceeded?

(c) If the cap of 100 PJ of storage for in-franchise Union customers is
likely to be exceeded, what, if any, remedy is available to in-franchise

customers?
The Board therefore finds that the NGEIR panel either failed to address a material issue
or made inconsistent findings, that the alleged error is material and relevant to the
outcome of the decision, and that if the error is substantiated by a reviewing panel and

corrected, the reviewing panel could change the outcome of the decision.

The Board therefore finds that this is a reviewable matter.
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Section K: Earnings Sharing

Certain parties, led by VECC, allege that the NGEIR panel erred because one of the
effects of the NGEIR Decision on the in-franchise customers of Union is that these
customers will lose the benefit of their share of the premium obtained by Union through
the sale of storage to ex-franchise customers. The parties stated that the NGEIR
Decision will result in a material increase in revenue to the shareholder of Union and, to
a lesser extent, an increase in the revenue to EGD’s shareholder. They also indicated
that at the same time, there will be no corresponding benefit to the ratepayers of either
Union or EGD. In fact the moving parties argued that the ratepayers of Union and EGD
will suffer adverse impacts, in both the short and the long term. The moving parties
maintained that the NGEIR Decision upsets the balance between the interests of
ratepayers and shareholders which the regulatory system is supposed to maintain and

that the NGEIR Decision is, therefore, contrary to public and regulatory policy.

It was also stated by the moving parties that section 29 of the OEB Act does not permit
the Board to re-allocate rate-based storage assets. The effect of the NGEIR Decision
was to allocate rate-based storage assets between in-franchise and ex-franchise
customers and to allow for a new shareholder business within each utility. The moving
parties stated that the Board exceeded its jurisdiction by moving assets out of rate base

with no credit to the ratepayer.

It was further asserted that rather than requiring utility shareholders to share the
premiums derived from the sale of storage to ex-franchise customers, there will now be
a separation of utility and non-utility assets and revenues and costs associated
therewith. The moving parties stated that this will raise cross-subsidization and other
issues pertaining to the performance of utility and non-utility services; a result which
they say contravenes the spirit and intent of the pure utility policy adopted by the

Ontario government years ago.

Further, the parties allege that the Board erred in concluding that it has the power to

forbear under Section 29 of the OEB Act when an exercise of the power results in a
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windfall benefit to utility shareholders and consequential harm to ratepayers. The
parties asserted that changes to the allocation between ratepayers and utility
shareholders of financial benefits and burdens produced by a particular regulatory

regime must take place under the auspices of regulation.

Findings

The Board notes that the NGEIR Decision deals extensively with the issue of the
allocation/sharing of margins (also called premiums, revenues or earnings) associated
with the sale of natural gas storage on both a short-term (transactional services) and
long-term contractual basis. The Decision canvasses both the status quo (prior to the
implementation of the changes required by the NGEIR Decision) and provides an
explanation of the rationale for changing the earnings sharing structure, the new
mechanisms for earnings sharing and the transitional implementation (where applicable)

of those mechanisms.

In particular, chapter 2 of the NGEIR Decision provides, among other things, a
description of the current types and volumes of sales of natural gas storage by Union to
ex-franchise customers and canvasses the current regulatory treatment of ex-franchise
sales, including the rate treatment of margins on storage sales. In Chapter 7, the
NGEIR panel goes into greater detail regarding the extent of margin sharing and the
regulatory history that underlines premium sharing for both short-term (for both Union
and Enbridge) and long-term (for Union only) sales of storage.

Chapter 7 goes on to provide the Board’s findings on for the sharing of margins for both
short-term and long-term transactions and to describe a transition mechanism related to

long-term margins.

The record that the NGEIR panel relied upon included extensive evidence and
argument of many parties, including the moving parties to this proceeding and the
utilities. The NGEIR Decision refers to various parties’ submissions on the issue of

premium sharing and the Board reiterated some of the historical evidence with respect
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to the margin sharing in its Decision. The NGEIR Decision indicates that the NGEIR
panel heard and considered the evidence and submissions before it in making its

determinations with respect to this issue.

Importantly, the NGEIR panel’s findings relate back to and to a certain extent flow from
its broader decision to refrain, in part, from regulating rates for storage services. The
Board does not accept the suggestion that the Board exceeded its jurisdiction by
moving assets (in the case of Union) out of rate-base and by altering the status quo
margin sharing mechanism. On the contrary, the NGEIR Decision clearly articulates that
the changes to margin sharing flow necessarily and logically from the decision to refrain,

in part, from regulated rates for storage services.

The determinations of the NGEIR panel are also consistent with its determination to
distinguish between *“utility assets” and “non-utility assets”. The Decision clearly
indicates that the NGEIR panel canvassed past decisions of the Board on this issue and
considered the implications of its findings on both the utilities and ratepayers. Part of
this consideration is evidenced in the development by the panel of a transition
mechanism related to the implementation of the Board’s finding that profits from new
long-term transactions should accrue entirely to the utility (Union) as opposed to
ratepayers. The threshold panel does not accept the argument that this transitional
implementation is a form of implicit acknowledgement that the finding is inappropriate.
The NGEIR panel exemplified Board precedent for the use of a phase-out mechanism
and, in its finding, indicated that it had considered other options for a transitional

mechanism.

The Board finds that the NGEIR panel's determinations on the treatment of the premium
on market-based storage transactions are not reviewable. The record of the NGEIR
proceeding clearly demonstrates that the NGEIR panel considered the evidence, the
regulatory history with respect to the issue of premium sharing and parties’
submissions and made its determination on the basis of that evidence and those
submissions. There is nothing in the moving parties’ evidence or arguments that

demonstrate to the Board that the NGEIR panel made a reviewable error. For this
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reason, the Board has determined that the threshold test has not been met and it will
not order a review of the NGEIR Decision as it pertains to the issue of the division of the
utilities assets or the sharing of the margin realized from the sale of natural gas storage

to ex-franchise customers.
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Section L: Additional Storage for Generators and Enbridge’s Rate 316

Many of the issues which existed between Union and Enbridge and their generator
customers were resolved in the Settlement Proposals which were filed and accepted by
the Board in the NGEIR proceeding. These settlements deal with storage space
parameters, increased deliverability for that space, and access to that enhanced space
to balance on an intra-day basis. What remained unresolved was the pricing for the

new high deliverability storage services for in-franchise generators.

The utilities had proposed in the NGEIR proceeding to offer these services at market-
based rates and proposed that the Board refrain from regulating the rates for these
services. The power generators took the position that storage services provided to

them should be regulated at cost-based rates.

In the NGEIR Decision, APPrO’s position was described as follows:

The Association of Power Producers of Ontario (APPrO) argued that the
product it is more interested in — high deliverability storage — is not
currently available in Ontario. APPrO argued that competition cannot exist
for a product that is not yet introduced and pointed out that when it is
introduced it will be available only from Ontario utilities as ex-Ontario
suppliers will be constrained by the nomination windows specified by the
North American Energy Standards Board (NAESB).

The NGEIR Decision stated:

With respect to APPrO’s position, the Board is not convinced that high
deliverability storage service is a different product. High deliverability
storage may be a new service, but it is a particular way of using physical
storage, which still depends upon the physical parameters of working

capacity and deliverability.
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In the Motions proceeding, APPrO stated that its position was and continues to be
narrower than what was described by the NGEIR panel. APPrO was not seeking high
deliverability storage. Rather, it was seeking services that would allow generators to
manage their gas supply on an intra-day basis. It is not operationally possible for the
generator to increase the rate at which gas can be delivered in and out of the storage
space with deliverability from a supplier other than Union. Moreover, APPrO asserted
that the frequent nominations windows required for such service are only available in
Ontario from the utilities. Since this is a monopoly service, then it should be offered at

cost.

Union argued that APPrO has not brought forward any new facts or changes in
circumstance, nor has it demonstrated any error in the Board’s original decision. It also
stated that APPrO’s assertion that high-deliverability storage is only available from the
utility is demonstrably wrong and that there was sufficient evidence that high
deliverability storage is available from others. Union disagreed with APPrO’s position
that deliverability could not be separated from storage space. Although this is correct in
the physical context, Union submitted that there were substitutes for deliverability and
storage space and gas-fired power generators could acquire their intra-day balancing
needs from sources other than the utilities. This according to Union was clearly
addressed in the original proceeding and considered by the Board in its decision and
APPrO was simply seeking to re-argue its position that had already been fully

canvassed.

Enbridge pointed out that any de-linking of storage and deliverability that occurred was
as a result of the settlement agreed to by APPrO and the power generators with
Enbridge. The settlement states that the allocation methodology for gas-fired
generators’ intra-day balancing needs is based on the assumption that high

deliverability storage is available to those customers in the market.

APPrO has also raised an issue with some aspects of Rate 316 offered by Enbridge.
Rate 316 was part of a proposal submitted by Enbridge during the NGEIR proceeding in

response to generators’ need for high deliverability storage service. As a result of the
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Settlement Proposal, Enbridge’s Rate 316 provides an allocation of base level
deliverability storage at rolled in cost along with high deliverability storage at
incremental cost to in-franchise gas fired generators. Section 1.5 of the Settlement
Proposal indicates that generators are entitled to an allocation of 1.2% deliverability

storage at rolled-in cost based rates.

Findings

In the Board’s view, it is unclear from the NGEIR Decision whether the NGEIR panel
took the implications of the Union settlement agreement into consideration. The NGEIR
Decision does not provide sufficient clarity regarding the issues raised by APPrO. It
appears that there are some practical limitations faced by gas-fired generators in that
presently they can only access certain services from the utility. Although Union
asserted that it is demonstrably wrong to suggest, as APPrO has, that “high-
deliverability storage is only available from the utility” and that “there was sufficient
evidence that high deliverability storage is available from others” this was not the finding
expressed in the NGEIR Decision. In fact, at page 69 of the NGEIR Decision, the
NGEIR Panel acknowledged this by stating that: “These services are not currently
offered, indeed they need to be developed, and investments must be made in order to
offer them.” On the other hand, APPrO asserted that only TCPL offers some intra-day
services but only in some parts of Ontario through a utility connection or a direct
connection with TCPL. To the extent that APPrO’s facts may be correct, there is
sufficient question whether the NGEIR Decision erred by requiring that monopoly

services be priced at market.

For these reasons, and given the potential material impact on power generators, the
Board finds that the alleged errors raised by APPrO with respect to Union are material
and relevant to the outcome of the decision, and that if the error is substantiated by a
reviewing panel and corrected this could change the outcome of the decision. The
Board will therefore pass this matter to a reviewing panel of the Board to investigate and
make findings as it sees fit.
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With respect to the Rate 316 issue, on page 70 of the NGEIR Decision, the Board
stated:

The Board notes that Enbridge committed to offer Rate 316, whether or
not the Tecumseh enhancement project goes ahead, and to price it on
cost pass-through basis. The Board expects Enbridge to fulfill this

commitment.

The Board further noted:

The Board will refrain from regulating the rates for new storage services,
including Enbridge’s high deliverability service from the Tecumseh storage
enhancement and Rate 316, and Union’s high deliverability storage, F24-
S, UPBS and DPBS services.

At the motion hearing, APPrO indicated that it wanted the Board to issue an order
requiring Enbridge to do what the Board has asked them to do, that is, to offer Rate 316
on a cost pass-through basis. Enbridge has already committed to offering this service in
the Settlement Proposal and the Board has already noted this commitment in this

decision. This panel does not see any further value to issuing an order stating the same.

However, there is some ambiguity with respect to Rate 316. The NGEIR decision
seems to indicate that the Board will refrain from regulating Rate 316. Even so, the
Enbridge NGEIR Rate Order has a tariff sheet for Rate 316 with storage rates for
maximum deliverability of 1.2% of contracted storage space. This seems to indicate that
Rate 316 is regulated for 1.2% deliverability storage and the Board has refrained from
regulating rates for deliverability higher than 1.2%. It is difficult to recognize this

distinction from the NGEIR Decision.

For these reasons, the Board finds that APPrO has raised a question as to the
correctness of the order or decision in respect of the Rate 316 issue and that a review
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panel of the Board could decide that the decision or order should be varied (by way of
clarification or otherwise), cancelled or suspended.
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Section M: Aggregate Excess Method of Allocating Storage

In the NGEIR proceeding, Union had proposed the “aggregate excess” method in
allocating storage to its customers. The aggregate excess method is the difference
between the amount of gas a customer is expected to use in the 151-day winter period
and the amount that would be consumed in that period based on the customer’s
average daily consumption over the entire year. Kitchener had proposed two alternative

methodologies. The NGEIR Decision approved Union’s proposal.

Kitchener argued that the NGEIR Decision failed to take into account that the aggregate
excess methodology, because it uses normal weather to estimate a customer’s storage
allocation, unnecessarily increases utility rates and therefore offends the requirement of
just and reasonable rates under sections 2 and 36 of the Act. Kitchener also argued
that there is no evidence to support the Board’s conclusion that aggregate excess
meets the reasonable load balancing requirements of the Kitchener utility.

Union argued that these issues were fully considered by the Board in its NGEIR
Decision and that Kitchener has not brought forward any new evidence or any new
circumstances; it is simply attempting to reargue its case.

Findings

With respect to Kitchener’s allegation that the NGEIR panel did not consider the impact
on rates, the Board notes that the record in the NGEIR proceeding indicates that the
impact on utility rates was examined extensively. The issue was raised in Kitchener’'s
pre-filed evidence at page 5 and again at page 14. The transcript from the proceeding
also indicates that there was extensive discussion on costs (Volume 12, pages 39-133)
during cross examination and additional undertakings were filed on the topic. The
record also indicates that the previous Panel questioned the witnesses specifically with
respect to the costs and a utility’s exposure to winter spot purchases (Volume 12, pages
183-184). The issue was again raised by Kitchener in argument (Volume 17, page 153)
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and once again questions were posed to Kitchener’'s counsel by the NGEIR panel
(Volume 17, pages 159-164).

The NGEIR Decision (pages 93 to 95) refers to Kitchener’s alternatives and arguments

and deals with that issue squarely when it finds that:

The Board does not agree that the allocation of cost based storage
should be determined assuming colder than normal weather or that it
should be designed to provide protection against a cold snap in April.
To do so would result in in-franchise customers as a group being
allocated more cost-based storage than they are expected to use in
most winters. As noted in 6.2.2, the Board concludes that the objective
of the allocation of cost-based storage space is to assign an amount
that is reasonably in line with what a customer is likely to require. In the
Board's view, that supports continuing the assumption of normal

weather.

In the Board’s view, the record clearly indicates that this issue was thoroughly examined
in the NGEIR proceeding. The Board believes that Kitchener’'s claim that the NGEIR
panel failed to account for the fact the aggregate excess methodology increases utility
rates is without merit. Kitchener presented no new evidence or new circumstances

which would convince the Board that this issue is reviewable.

To support its second claim (i.e. the Board erred because there is no evidence to
support the Board’s conclusion that the aggregate excess method meets the reasonable
load balancing requirements of the Kitchener utility), Kitchener argues that the Board
ignored the evidence which suggests that the actual allocation to Kitchener over the
past 6 years has been at a contractual level which is 10.6% higher than aggregate

excess.
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The Board disagrees. Contrary to Kitchener’'s assertions, the NGEIR Decision clearly
considers the fact that Kitchener's aggregate excess amount is 10.6% lower than its

current contracted amount. Specifically, the NGEIR Decision states:

The current contract expires March 31, 2007 and Kitchener is seeking a
long-term storage contract with Union effective April 1, 2007. It is
concerned that its allocation of cost-based storage in a new contract will
be restricted to the amount calculated under the aggregate excess
method. Kitchener’'s current aggregate excess amount is 3.01 million
GJ, 10.6% lower than the amount of cost-based storage in its current

contract.

The NGEIR Decision also states:

The issue is whether Kitchener has made a compelling case that its use
of storage is so different from the assumed use underlying the
aggregate excess method that Union should be required to develop an
allocation method just for Kitchener. The Board finds Kitchener has not
successfully made that argument.

In view of the above, the Board is convinced that the NGEIR panel considered the
evidence before it. The claim by Kitchener that the Board ignored the evidence in
question and based its decision only on the evidence provided by Union is

demonstrably incorrect.

Kitchener also claims that the Board committed an error in fact by stating (at page 85 of
the NGEIR Decision), that Enbridge uses a methodology similar to that of Union’s. In
the Boards’ view, this reference is simply to provide context and is clearly referring to
the mathematical formula used to calculate the storage allocation. It is certainly not a

matter capable of altering the decision on this point.

In conclusion, the Board finds that the matters raised by Kitchener are not reviewable.

61



235

DECISION WITH REASONS

Section N: Orders

Having made its determinations on the Motions, the Board considers it appropriate to

make the following Orders.

The Board Orders That:

The Motions for Review are hereby dismissed without further hearing, with
the following exceptions. The Board’s findings on Union’s 100 PJ cap on
cost-based storage for in-franchise customers and the additional storage
requirements for in-franchise gas-fired generators are reviewable for the

purposes set out in this Decision.
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Section O: Cost Awards

The eligible parties shall submit their cost claims by June 5, 2007. A copy of the cost
claim must be filed with the Board and one copy is to be served on both Union and
Enbridge. The cost claims must be done in accordance with section 10 of the Board's
Practice Direction on Cost Awards.

Union and Enbridge will have until June 19, 2007 to object to any aspect of the costs
claimed. A copy of the objection must be filed with the Board and one copy must be
served on the party against whose claim the objection is being made.

The party whose cost claim was objected to will have until June 26, 2007 to make a
reply submission as to why their cost claim should be allowed. Again, a copy of the
submission must be filed with the Board and one copy is to be served on both Union
and Enbridge.

DATED at Toronto, May 22, 2007

Original signed by

Pamela Nowina

Presiding Member and Vice Chair

Original signed by

Paul Vlahos
Member

Original signed by

Cathy Spoel

Member
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EB-2011-0053

IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0. 1998, c.15 (Sched. B);

AND IN THE MATTER OF the Electricity Act, 1998 S.O.
1998, c. 15 (Sched. A) (the “Electricity Act”);

AND IN THE MATTER OF an application by Plateau Wind
Inc. for an order or orders pursuant to section 41(9) of the
Electricity Act establishing the location of Plateau Wind
Inc.’s distribution facilities within certain road allowances
owned by the Municipality of Grey Highlands;

AND IN THE MATTER OF a Motion by the Municipality of
Grey Highlands, pursuant to Section 42 of the Board's
Rules of Practice and Procedure, for a review by the Board
of its decision EB-2010-0253 dated January 12, 2011;

AND IN THE MATTER OF Rules 42-45 of the Board's
Rules of Practice and Procedure.

BEFORE: Karen Taylor
Presiding Member

Paul Sommerville
Member

DECISION AND ORDER ON MOTION TO REVIEW
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BACKGROUND

On January 12, 2011, the Board issued its Decision and Order in Board File No. EB-
2010-0253 (“Decision”),in relation to an application by Plateau Wind Inc. (“Plateau”)
under subsection 41(9) of the Electricity Act, 1998 regarding the location of Plateau
Wind Inc.’s distribution facilities within certain road allowances owned by the
Municipality of Grey Highlands (“Grey Highlands”). The Board determined the location
of Plateau’s distribution facilities within certain public rights-of-way, streets and
highways owned by Grey Highlands.

On February 16, 2011, Grey Highlands filed a Notice of Motion with the Board seeking
an Order of the Board (the “Motion”) for the following:

1. To review and overturn the Decision of January 12, 2011 wherein the Board
determined that the Applicant was a “distributor” for the purposes of section 41
of the Electricity Act.

2. As a result of the foregoing, an Order declaring that the Ontario Energy Board
has no jurisdiction to determine the location of Plateau’s facilities within the
road allowances owned by the Municipality.

3. An Order staying the original decision until such time as a determination on the
motion has been issued.

Grey Highlands submitted that the findings of the Board raise a question of the
correctness of the Decision on the following grounds:

a. The Board erred in its interpretation and application of Section 4.0.10f
Ontario Regulation 161/99, which was an error of law;

b. The Board erred in the determination of its jurisdiction, which was an error
of law;

c. The Board erred in the interpretation of the definitions of “renewable

energy generation facility”, “distribution systems” and “distribute” in the
Electricity Act which was an error of law;

d. The Board erred in determining the location of the structures under
section 41(9) of the Act based on an erroneous conclusion (at paragraph
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44 of the Decision that “the two parties [the Municipality and the
Applicant] had reached a mutually acceptable agreement with respect to
the location, construction, operation and maintenance of the Distribution
Facilities within the Road Allowances”. The foregoing constitutes a mixed
error of fact and law.

In Procedural Order No. 1 issued March 11, 2011 the Board determined that it would
proceed with the Motion by way of a written hearing to determine the threshold question
of whether the matters should be reviewed before conducting any review on the merits
of the Motion. In determining the threshold question the Board noted that it considers
the grounds for the motion in relation to the grounds set out in Rule 44.01 (a). In
Procedural Order No. 1 the Board stated the following:

Rule 44.01 of the Rules of Practice and Procedure states that a motion for review
must set out grounds that raise a question as to the correctness of the order or
decision in question, which grounds may include the following: (i) error in fact; (ii)
change in circumstances; (iii) new facts have arisen; and (iv) facts that were not
placed in evidence in the proceeding and could not have been discovered by
reasonable diligence at the time.

The Threshold Issue

Under Rule 45.01 of the Board’s Rules of Practice and Procedure, the Board may
determine, with or without a hearing, a threshold question of whether the matter should
be reviewed before conducting any review on the merits. Section 45.01 of the Board’s
Rules of Practice and Procedure (the “Rules”) provides that:

In respect of a motion brought under Rule 42.01, the Board may determine, with
or without a hearing, a threshold question of whether the matter should be
reviewed before conducting any review on the merits.

The threshold question was articulated in the Board’s Decision on a Motion to Review
Natural Gas Electricity Interface Review Decision® (the “NGEIR Decision”). The Board,
in the NGEIR Decision, stated that the purpose of the threshold question is to determine
whether the grounds put forward by the moving party raised a question as to the

3 May 22, 2007, EB-2006-0322 / 0388/ 0340, page 18
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correctness of the order or the decision, and whether there was enough substance to
the issues raised such that a review based on those issues could result in the Board
varying, cancelling or suspending the decision.

Further, in the NGEIR Decision, the Board indicated that in order to meet the threshold
guestion there must be an “identifiable error” in the decision for which review is sought

and that “the review is not an opportunity for a party to reargue the case”.*

In demonstrating an error, the moving party must show that the findings are contrary to
the evidence, the panel failed to address a material issue or something of a similar
nature. The alleged error must be material and relevant to the outcome of the decision.
The review is not an opportunity to reargue the case. A motion to review cannot
succeed in varying the outcome of the decision if the moving party cannot satisfy these
tests, and there is no purpose in proceeding with the motion to review.

SUBMISSIONS AND FINDINGS

a) Interpretation and application of Section 4.0.1of
Ontario Regulation 161/99

The first ground of the Motion submitted by Grey Highlands is that the Board erred in its
interpretation of section 4.0.1 of Ontario Regulation 161/99 which exempts certain
distributors from the requirements of the Ontario Energy Board Act, 1998 including the
requirement to obtain a licence. Grey Highlands submitted that the Board, in relying on
section 4.0.1 of the Regulation, failed to give consideration to its original submissions on
the totality of the statutory and regulatory regime that applies to a “distributor”.

Plateau submitted that Grey Highlands has failed to identify any error or change in fact
or circumstances that would present sufficient grounds, within the context of Rule 42.01
of the Board’s Rules of Practice and Procedure, to raise questions as to the correctness
of the Board'’s original Decision. Specifically, Plateau submitted that Grey Highlands not
only failed to provide evidence of any error in fact, change in circumstance or new
evidence but also, this first ground of review is immaterial to the outcome of the
Decision. In addition, Plateau submitted that the Motion makes incorrect, misleading
claims that have no bearing on the correctness of the Decision.

* NGEIR Decision, at pages 16 and 18
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Board Findings

The Board finds that Grey Highlands’ submissions on this ground are a restatement of
legal arguments it made in its original submissions in the section 41(9) application and
on which the Board ruled in its Decision. As such, it has failed to demonstrate any of the
factors or considerations enunciated in Section 42.01 of the Board’s Practice Direction,
or the NGEIR decision. Motions for Review are not an opportunity to merely re-state
the position of the Moving Party. The Moving Party must provide convincing argument
that the original Decision was incorrect on grounds that are additional to those urged on
the original panel.

b. The Board erred in the determination of its jurisdiction and its
interpretation of the definitions of “renewable energy generation facility”,
“distribution systems” and “distribute” in the Electricity Act which was an
error of law;

The second and third grounds submitted by Grey Highlands in support of its Motion are
interrelated and allege that the Board erred in the determination of its jurisdiction to hear
the application and incorrectly interpreted definitions in the Electricity Act. Grey
Highlands submitted that in the absence of any electricity or any source from which
Plateau proposes to “distribute” electricity there can be no “distribution system” and
accordingly there can be no matter for resolution pursuant to section 41 of the Electricity
Act.

Plateau, in its submission, argued that the grounds raised do not pass the threshold test
as Grey Highlands is arguing the same position it put forward in the main proceeding
and argued that the evidence in the original proceeding ought to have been interpreted
differently. In its view Grey Highlands has failed to identify any error or change in the
facts or circumstances that could give rise to a different interpretation or any material
issue not considered by the Board.

Board Findings

As with the first ground, the Board notes that Grey Highlands’ submission in support of
these grounds is substantially a restatement of its submissions in the original
application. Grey Highlands argues that the evidence in the original application should
have been interpreted differently but does not present any error or change in facts or
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circumstances indicating that the original application should have been decided
differently. At the heart of Grey Highlands’ submissions is the notion that the defined
terms “distribution system”, “generation facility”, transmission system” and “renewable
energy generation facility” are mutually exclusive such that, if the subject Distribution
Facilities are part of a ‘renewable generation facility’ then they are not also a
‘distribution system’ and Plateau is not a ‘distributor’ that can avail itself of section 41(9)
of the Electricity Act.

The Board finds, as did the panel in the original Decision, that there is nothing in the
applicable legislation and regulation that would support such a restrictive, mutually
exclusive interpretation of the definitions in the Electricity Act or indicate that a “strict
construction” of section 41 of that Act is proper, or would yield the interpretation Grey
Highlands argues for in its Notice of Motion.

Accordingly, this panel finds that the Decision and Order in the original application did
not err in law in its findings with respect to its jurisdiction or interpretation of the
definitions considered in the original application.

C. The Board erred in determining that Plateau and Grey Highlands had
reached a mutually acceptable agreement

The fourth ground set out in the Notice of Motion is an alleged error of fact arising from
paragraph 44 of the Board’s Decision of January 12, 2011 which reads as follows:

[44] The Board notes Plateau’s evidence that, during the course of negotiations
between Plateau and the Municipal Staff regarding a road use agreement,
the two parties had reached a mutually acceptable agreement with
respect to the location, construction, operation and maintenance of the
Distribution Facilities within the Road Allowances (the “Proposed Road
Use Agreement”) and that the Proposed Road Use Agreement was
subsequently rejected by the Grey Highlands Council without apparent
explanation. (emphasis added)

Grey Highlands argues that the Board’s Decision and Order on the location of Plateau’s
distribution facilities was based on “an erroneous statement of fact” that “the two parties
had reached a mutually acceptable agreement”. Grey Highlands essentially argues that
the Municipal Staff and the CAO were not authorized by Grey Highlands’ Council to
enter into a Proposed Road Use Agreement.

Plateau argues that Grey Highland’s has taken the above noted paragraph of the
Decision and Order out of context. The position of Plateau is that paragraph 44 explicitly
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discusses and agreement between Plateau and the Municipal Staff of Grey Highlands
and this agreement resulted in the preparation of a proposed road use agreement.

Board Findings

The Board finds that it is clear that the “two parties” referred to in the above-noted
paragraph are “Plateau and Municipal Staff” and accordingly the Board does not find
that the Decision and Order contained an error of fact. Furthermore, the Board
referenced the agreement between Plateau and Municipal Staff, not for the purpose of
finding, as a fact, that there was a binding agreement between Plateau and Grey
Highlands, but rather that there was consensus as between Plateau and Municipal Staff
as to the proposed location of the Distribution Facilities. On a section 41(9) application
the Board the only issue before the Board is the location of the Distribution Facilities.
The only evidence before the Board on that specific issue of location was that presented
by Plateau (and which had previously been acceptable to Municipal Staff). Plateau’s
evidence on this issue was never challenged by Grey Highlands at any time.

The Board has decided to dismiss the Motion without a hearing, pursuant to Section
45.01 of the Board’'s Rules of Practice and Procedure. In the Board’s view, for the
reasons outlined above, the Motion does not meet the requirements of Rule 42.01 of the
Rules of Practice and Procedure or the established Threshold Tests required for further
consideration of the motion to review. Accordingly, the Board finds that the Motion of
Grey Highlands is without merit, and that the Board did not err in its Decision of January
12, 2011.

Grey Highlands Reply Submission

The Board finds it necessary to discuss one other issue raised by Grey Highlands in its
Reply Submission. Specifically, Grey Highlands takes issue with the Board’s
application of the Threshold Question and Test for a Rule 42.01 Motion. Specifically
Grey Highlands state that: “If the Threshold Test” referenced by Plateau was intended
to apply to this review proceeding, the Board should have indentified and made
reference to such test in its procedural order. Procedural Order No 1 dated March 11,
2011 makes no reference to the specific nature or content of the threshold test that it
would engage or apply.”

The Board notes that, as set out above, Procedural Order No. 1 specifically asked
parties for submissions on the threshold question and stated the following: “In
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determining the threshold question the Board considers the grounds for the motion in
relation to the grounds set out in Rule 44.01 (a)”. As such, the Board finds that the
threshold test was clearly articulated and, in any event, the Board’s findings in this
proceeding confirm that there is no reason to doubt the correctness of the Decision and
Order.

COST AWARD

Plateau submitted that the Motion is frivolous and vexatious and that, therefore, the
Board should make an order requiring that Grey Highlands reimburse Plateau for all of
its costs associated with the Motion. including all legal fees and disbursements that
Plateau has incurred, and will incur, in responding to the Motion.

Section 30 of the OEB Act endows the Board with broad powers to make orders
respecting costs. It is open to the Board in an appropriate case to order any person or
party to pay all or part of another person’s or party’s costs of participating in a
proceeding before the Board. This would include an order requiring a person or party to
pay the costs incurred by the Board itself in conducting the proceeding.

Elsewhere in this Decision the Board has concluded that the Motion brought by Grey
Highlands was without merit.

The Board finds that, but for one factor, this is a case where it would be appropriate to
require Grey Highlands to pay the costs of the Applicant and the Board associated with
this Motion. In the Board’s view such an order would be a reasonable one.

However, as noted, there is one factor which operates to make the issuance of such an
order in this case unreasonable.

It has not been the Board’s practice to make such orders in the past. In the absence of
past practice, the Board is not inclined to impose such an order here and now.

Henceforth, however, parties bringing motions should be cognizant of this possibility.

This is not meant in any degree to discourage meritorious motions or motions that while
unsuccessful in the result contain substantive legal, policy, regulatory, or factual
grounds. Motions are an important regulatory instrument which have not infrequently
allowed for the correction of error of whatever kind.
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This approach is meant to discourage motions, which represent no reasonably arguable
grounds or a substantial re-argument of points rejected by the panel with cogent
reasons in the first instance. In appropriate cases the Board may deny a party its own
costs, or require it to pay the costs of other parties or the Board, or both. Where the
moving party is a regulated entity, the Board may order that the shareholder pay such
costs, without recourse to the ratepayer.

The Board expects the incidence of such orders to be infrequent. The standard for
qualification is high. But the Board considers the possibility of such orders to be a
necessary element of its governance of its own processes.

THE BOARD THEREFORE ORDERS THAT:

1. The motion to review is dismissed and Board Decision EB-2010-0253, dated
January 12, 2011 is confirmed.

DATED at Toronto, April 21, 2011
ONTARIO ENERGY BOARD
Original Signed By

Kirsten Walli
Board Secretary
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SWINTON J. (ORALLY)

[1] The Corporation of the Municipality of Grey Highlands (“the Municipality”) appeals the
decision of the Ontario Energy Board (“the Board”) dated April 21, 2011, in which the Board
declined to review a previous decision dated January 12, 2011. In the origina decision the

Board had held that Plateau Wind Inc. is a “distributor” under s.41 of the Electricity Act, 1998,

2012 ONSC 1001 (CanLlI)
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S.0. 1998, c. 15, Sched. A, and therefore Plateau was entitled to build distribution facilities on

the Municipality’ s road allowances.

[2] An appeal lies to this Court on a question of law or jurisdiction (see s. 33(2) of the
Ontario Energy Board Act, S.O. 1998, c. 15, Sched. B). Rather than appeal the original decision,
the Municipality sought a review of that decision pursuant to Rule 42.01 of the Board' s Rules of

Practice and Procedure.

[3] Rule 44.01 sets out the criteriafor a notice of motion to review a decision stating:

44.1 Every notice of motion made under Rule 42.01, in addition to the requirements
under Rule 8.02, shall:

@ set out the grounds for the motion that raise a question as to the correctness of the
order or decision, which grounds may include:

(1) error in fact;
(i)  changein circumstances,
(@iii)  new factsthat have arisen;

(iv) facts that were not previously placed in evidence in the proceeding and
could not have been discovered by reasonable diligence at the time.

[4] Pursuant to Rule 45.01, the Board held a hearing in writing to determine the threshold
question of whether the original decision should be reviewed. It held that a review was not
warranted. The Municipality had not shown an error of fact and, in any event, the one alleged
error of fact was not material to the decision. In the Board's view, the Municipality essentially
restated the legal arguments made in its original submissions. As the Municipality had failed to

raise a question as to the correctness of the original decision, the review was refused.

2012 ONSC 1001 (CanLlI)
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[5] The Municipality submits that the Board erred in law by interpreting its review power too

narrowly, asitsreview power permitsit to consider alleged errors of law.

[6] The standard of review of the Board's decision is reasonableness, as the Board was

exercising its expertise and discretion, determining questions of fact and applying its own rules.

[7] The Board' s decision to reject the request for review was reasonable. There was no error
of fact identified in the original decision, and the legal issues raised were simply a re-argument

of the legal issuesraised in the origina hearing.

[8] We do not agree that the word “may” in Rule 44.01 requires the Board to consider errors
of law. Thisis not consistent with the plain meaning of the rule or the nature of a review or

reconsideration process. We see no reason to interfere with the Board' s exercise of discretion.

[9] The appellant argued that the participation of a Board member in the review process gave
rise to a reasonable apprehension of bias when that member had participated in the original
decision. Thisargument fails to take into account the difference between an appeal and areview
or reconsideration. The participation of a member of the origina panel ensured that the review
panel would have at least one member familiar with the facts of the case to provide context and
to determine the impact of aleged factual errors or new facts and circumstances. Given the
highly technical nature of matters before the Board, it makes sense that one of the origina
members would be present on the reconsideration. Therefore, we would not give effect to this

ground of appeal.

2012 ONSC 1001 (CanLli)
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[10] The Board's reasons clearly set out the basis for the decision and were transparent and

intelligible. Therefore, the appeal is dismissed.

LEDERMAN J.

[11] | have endorsed the Record to read, “This appeal is dismissed for the ora reasons
delivered by Swinton J. The Board does not seek costs. Counsel for the appellant and the
respondent, Plateau, have agreed that costs be fixed at $20,000.00 all inclusive, payable by the

appellant to Plateau. So ordered.

SWINTON J.

LEDERMAN J.

HARVISON YOUNG J.

2012 ONSC 1001 (CanLlI)
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Date of Reasonsfor Judgment: February 9, 2012
Date of Release: February 23, 2012
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Ontario Energy Commission de I'énergie m
Board de I'Ontario Z

Ontario

EB-2011-0090

IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c.15, Schedule B;

AND IN THE MATTER OF an application by Ontario
Power Generation Inc. pursuant to section 78.1 of the
Ontario Energy Board Act, 1998 for an order or orders
determining payment amounts for the output of certain
of its generating facilities;

AND IN THE MATTER OF a motion by Ontario Power
Generation Inc. pursuant to Rule 42 of the Ontario
Energy Board’s Rules of Practice and Procedure for an
order or orders to vary the Decision with Reasons EB-
2010-0008 dated March 10, 2011.

BEFORE: Paul Sommerville
Presiding Member

Cathy Spoel
Member

Karen Taylor
Member

DECISION AND ORDER ON MOTION

INTRODUCTION

Ontario Power Generation Inc. (“OPG”) filed an application with the Ontario Energy
Board (the “Board”) on May 26, 2010. The application was filed under section 78.1 of
the Ontario Energy Board Act, 1998, S.O 1998, c. 15 (Schedule B) (the “Act”), seeking
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approval for payment amounts for OPG’s prescribed generation facilities for the test
period January 1, 2011 through December 31, 2012, to be effective March 1, 2011. The
Board assigned the application file number EB-2010-0008. The Board issued its
Decision with Reasons (“Decision”) on March 10, 2011. On April 11, 2011, the Board
issued the final Payment Amounts Order establishing the payment amounts effective
March 1, 2011.

On March 30, 2011, OPG filed a Notice of Motion to review and vary the Decision in
relation to certain findings with regard to the pension and other post employment
benefits ("OPEB”) costs, and in relation to OPG’s request for a variance account for
pension and OPEB costs. The Board assigned the motion file number EB-2011-0090.

The Board issued a Notice of Hearing and Procedural Order No. 1 on April 15, 2011.
The procedural order provided for submissions on the threshold question and merits of
the motion, and for an oral hearing. On April 18, 2011, OPG filed correspondence with
the Board requesting the opportunity to file a full factum to support the motion, and the
opportunity to file written reply on the submissions of Board staff and other responding
parties. On April 21, 2011, the Board issued Procedural Order. No. 2, which made
provision for the filing of a factum, and amended the schedule for the filing of
submissions.

In addition to the factum filed by OPG, the Board received written submissions from
Board staff, the Power Workers’ Union (“PWU"), the Vulnerable Energy Consumers
Coalition (“VECC"), Canadian Manufacturers & Exporters (“CME”), and the School
Energy Coalition (“SEC”). The oral hearing in this matter took place on June 2, 2011.

THE MOTION

In the EB-2010-0008 proceeding, OPG filed an Impact Statement (the “Update”) on
September 30, 2010, which updated, among other things, the forecast pension and
OPEB expense for the 2011-2012 test period, which had originally been filed on May
26, 2010. The Update projected a $264.2 million increase in expenses for the test
period, and was supported by a report from an external actuary (the “Mercer report”)
which was filed on October 8, 2010. OPG did not propose to revise the proposed
payment amounts, but requested a variance account to record the revenue requirement
impact of differences between forecast and actual pension and OPEB costs.
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The Decision denied the request for a variance account and found that the 2011-2012
payment amounts would be based on the pension and OPEB expenses forecast in the
pre-filed evidence.

OPG submitted that the Board erred in fact in concluding that the Update was less
rigorous and not internally consistent so that it was not the best evidence of the forecast
pension and OPEB costs for the test period. OPG’s Notice of Motion was supported by
an affidavit from Mr. Nathan Reeve, OPG Vice President, Financial Services. That
affidavit included a summary table! of seven key assumptions (e.g. discount rate, salary
schedule) underpinning pension and OPEB forecasts. The summary table listed the
references for the key assumptions for the pre-filed evidence and for the Update, for
ease of comparison as the sources of the information are in several places. OPG
asserted that the pre-filed evidence and the Update were both prepared on the same
basis and used the same methodology. OPG asserted that the discount rate, and
hence AA bond yields, was among the seven assumptions reviewed, but not the only
assumption reviewed. OPG also noted that there was cross examination in the EB-
2010-0008 proceeding on whether a variance account should be established but there
was no cross examination or argument about whether the Update was less rigorous or
about the methodology used to determine the Update expenses.

With respect to the best evidence, OPG submitted that the Update was prepared closer
in time to the test period and is inherently more reliable.

OPG asserted that the Update was the product of a non-selective process. OPG
canvassed the business units and corporate groups about material changes prior to the
commencement of the oral hearing, and three changes were identified.

OPG submitted that the errors in fact in the Decision were material and that failing to
permit OPG to recover the forecast costs in the Update would not result in just and
reasonable rates.

Updates are not unprecedented. At the oral hearing, OPG cited a Union Gas case? in
which an update based on Union’s annual forecasting process was filed part way
through that proceeding. OPG noted that the filing included an update to pension and
OPEB, which the Board ultimately accepted.

1 OPG Notice of Motion, March 30, 2011, Tab 2, Exh. B.
2 OPG Supplementary Motion Materials, Tabs 2-4.
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OPG seeks an order

. varying the finding that the pre-filed evidence was the best evidence of OPG’s
pension and OPEB costs for the test period on the record; and

. establishing a variance account to record the difference between (i) the pension
and OPEB costs reflected in the Decision and the resulting payment amounts
order, and (ii) OPG'’s actual pension and OPEB costs for the test period and
associated tax impacts.

In the alternative, OPG seeks

. afinding that the Update was the best evidence of OPG’s pension and OPEB
costs for the test period and was therefore the appropriate amount to be used for
purposes of determining the pension and OPEB costs in OPG'’s test period
revenue requirement; and

. to give effect to the above, establishing a deferral account to record the
difference between the pension and OPEB costs in the pre-filed evidence and
the Update, including the associated tax impacts, with an opening balance for the
deferral account of $207.3 million.

THRESHOLD ISSUE

OPG stated in its Factum?® that the errors in findings of fact raise a material question as
to the correctness of the Decision in respect of pension and OPEB expenses. In its
view, the findings are contrary to the evidence that was before the original panel. Once
corrected in accordance with the Update, the test period expenses will be materially
different than those set out in the Decision. Accordingly, it is OPG’s position that the
motion satisfies the threshold test in Rule 45.01 of the Board’s Rules of Practice and
Procedure.

Both OPG and Board staff referred in their submissions to the Board’s analysis of Rule
45.01 in the Natural Gas Electricity Interface Review Decision (“NGEIR Review
Decision”).* Board staff submitted that the motion passes the threshold test as OPG
alleges that the Decision findings improperly determined that the pre-filed evidence was
better evidence than the Update — in other words that the panel misapprehended the

¥ OPG Factum, May 6, 2011, para. 20-22.
* Motions to Review the Natural Gas Electricity Interface Review Decision, EB-2006-0322/0338/0340,
May 22, 2007, p. 18.
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evidence - and there is a material impact. However, Board staff is ultimately of the view
that the motion should be dismissed. The PWU also submitted that the motion passed
the threshold test, stating that an identifiable error was made and characterized the
review function of the Board as a “get it right” function.

SEC submitted that for a motion to review to proceed based on error of fact, the test
should be whether the Board appears to have believed a fact to be true, that could not
reasonably be true. In SEC’s view, the motion appears to be nothing more than OPG
disagreeing with the original panel’s interpretation of conflicting evidence, and that the
motion should fail the threshold test. In its oral submission, SEC differentiated between
errors and the exercise of judgement. In SEC’s view, the original panel exercised its
judgement and the decision on the facts was not demonstrably unreasonable. In such a
case SEC argued, the reviewing panel should not overturn the findings.

CME submitted that there are two reasons supporting its position that the threshold test
has not been met.

First, CME stated that there has been no prima facie demonstration that the Board
made a factual error in preferring the pre-filed evidence to the Update. CME submitted
that there must be an arguable case that there was no evidence to support the use of
the pre-filed evidence. CME argued that OPG cannot possibly demonstrate that there
was no evidence to support the pre-filed evidence and that therefore the threshold test
has not been met.

Second, CME noted that OPG'’s current appeal to Divisional Court relating to the
Decision findings on forecast compensation expenses, is substantively the same issue
OPG raises in the current motion. CME submitted that the Board should not consider
the motion to review when OPG is appealing the same Decision on similar grounds
before Divisional Court. CME’s position is supported by the Consumers Council of
Canada. OPG replied that the motion is a matter for Rule 42 of the Board’s Rules of
Practice and Procedure, while the appeal before Divisional Court is a matter under
section 33 of the Act.

Board Findings

In the Board's view, a motion to review must meet the following tests, as set out in the
NGEIR Review Decision:
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. the grounds must raise a question as to the correctness of the order or decision;

. the issues raised that challenge the correctness of the order or decision must be
such that a review based on those issues could result in the Board deciding that
the decision should be varied, cancelled or suspended,;

. there must be an identifiable error in the decision, as a review is not an
opportunity for a party to merely reargue the position it took in the original case;
and

. in demonstrating that there is an error, the applicant must be able to show that
the findings are contrary to the evidence that was before the panel, or that the
panel failed to address a material issue. The applicant must be able to show that
the panel made findings that were inconsistent with the evidence, not merely that
the Board interpreted evidence in a manner that was different than was urged
upon it by the applicant in the original case.

In its argument CME asserted that mere allegations that the tribunal had made an error
of fact, or a mere allegation that a finding was contrary to evidence does not justify the
holding of a review. It must go further, in CME’s submission, and show that there was
no relevant evidence in the record capable of supporting such a finding.

The Board disagrees with this assertion and notes that it is inconsistent with the NGEIR
Review Decision tests set out above. It is the Board’s view that if it is reasonably
arguable that the original panel erred, and that the error is of sufficient materiality to
result in a reversal, variance or suspension of the original decision, the threshold is met.

As will be seen below, it is the Board's view that the evidence in this case is to the effect
that the original panel misapprehended in a material way the evidence that was before
it. Specifically, and this will be dealt with in greater detail in subsequent portions of this
decision, that the original panel came to an erroneous conclusion respecting the best
evidence in relation to the pension and OPEB forecast. The original panel concluded
that the Update was prepared using a methodology that was different and less rigorous
than that which produced the pre-filed evidence and that OPG had produced the Update
by varying only one parameter of the original methodology. The original panel’s
characterization of the pre-filed evidence as the best evidence on the subject flowed
directly and explicitly from this erroneous finding.
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In the Board's view this is an identifiable and material error and as such, entitles the
moving party to a consideration of its motion on the merits. The evidence in the case
does not support the finding made by the original panel, and is in fact inconsistent with
its finding.

As noted above, CME urged the Board to find that it was inappropriate and improper for
OPG to bring this motion for review at the same time as it has commenced a
proceeding in the Divisional Court respecting the same decision by way of judicial
review.

In the Board's view, these are distinct remedies available to parties and the prosecution
of one in most cases will not have any implications for the prosecution of the other. An
exception could arise if the identical subject matter was made the centerpiece of both
review processes. That is not the case here.

In this case, OPG asserts that the original panel made an error of fact respecting the
methodology used to support the Update, and did not accept the Update explicitly on
that basis. The appeal to the Divisional Court, to which the Board is a party, addresses
an entirely different issue, which is concerned with the extent to which the Board has
jurisdiction to make findings that are inconsistent with the labour relations arrangements
in place between OPG and portions of its workforce. The Board finds that there is no
incompatibility respecting these respective review proceedings.

MERITS OF THE MOTION

The Test on the Merits

The appropriate test on the merits of the motion, as proposed by OPG, is found in the
Board’s decision in proceeding EB-2009-0038°, which also refers to the NGEIR Review
Decision. In OPG’s submission, if the reviewing panel finds that the Decision is in error
in a material way, then the appropriate remedy is to award a variance account or defer
recovery.®

> Motion Hearing, Exh. K1.2.
® Tr. Motion Hearing, p. 22.
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In oral submissions, Board staff stated that the original panel heard the entire case
directly and was in a much better position to judge the quality of evidence overall.” As
stated in the Board staff submission, “Only if the review panel determines that the
finding reached by the Decision panel was not within the range of reasonable
alternatives should its decision be overturned.” In Board staff’s view, it is not the task of
the reviewing panel to substitute its own judgement for that of the original panel unless it
is convinced that the original panel made a clear and material error, and that the original
panel clearly misapprehended the evidence. Similarly, SEC stated that “unless it's
obvious that the original panel made a mistake, you should defer to their broader view
and their better ability to assess the facts, because they saw everything.”®

CME submitted that the phrase “best evidence” was the original panel’s expression of
its preference for the pre-filed evidence instead of the Update. CME maintained that an

expression of preference is not necessarily a finding of fact.

Pre-Filed Forecast and Update Forecast

The PWU stated that the Board misapprehended the nature of the Update on pensions
and OPEB. While the biggest changes occurred with AA bond yields, there was a
complete reassessment of seven factors used to forecast pension and OPEB expenses.
The PWU noted that there was no finding that the updated AA bond yield was an
inferior input.

SEC observed that of the seven factors, two were changed for the Update, but one of
them had negligible effect. SEC argued that the original panel did not misdirect itself as
the AA bond yields were the primary driver of the Update.

Board staff submitted that the Decision references to "rigorous”, “internally consistent”
and “selective” update, were references by the original panel directed to the application
overall and not merely the input assumptions respecting the pension and OPEB
forecast.

The Business Plan underpinned the entire application and is referenced throughout the
evidence. While OPG canvassed the business units for material changes prior to filing
the Update, Board staff suggested that this is far from comparable to the integrated

" Tr. Motion Hearing, p. 47.
® Tr. Motion Hearing, p. 68.
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business planning process that underpinned the application as a whole. Staff also
noted that the Update was filed after the Minister’s request to OPG that it review the
application to find cost savings. It was also after OPG’s review and response, which
ultimately extended the recovery period for a large balance in a tax variance account. It
is not known whether a similar review including the Update on pension and OPEB
expenses might have impacted the application as a whole.

SEC also argued that the Update was selective in the context of the overall application.
SEC also noted that OPG did not give consideration in the Update to discount rate
changes and the effect on major cost items such as nuclear waste decommissioning
costs and asset retirement obligations.

OPG responded that there is no reference to the business planning process in the
Decision findings on pension and OPEB. OPG also argued that pension and OPEB
expenses are inputs to the business planning process and are not outputs.

Board staff noted that the caveats and assumptions in the Mercer report are itemized
over 3 pages, while those appearing in the pre-filed evidence are less prescriptive and
considerably briefer. Notwithstanding OPG’s assertion that both pre-filed and Update
forecasts were subject to the same caveats, staff submitted that the original panel
recognized that some of the assumptions were changing, as noted in the Decision
reference to financial market conditions.

Board staff compared the actual 2010 registered pension plan performance® with that
forecast in the Mercer report, and found that the plan performed much better than
Mercer had forecast, supporting the original panel's observation that market conditions
had improved since the Update was filed. OPG replied that the Decision did not state
that the caveats were the basis for rejecting the Update. In OPG’s view, the caveats
are more telling with respect to the pre-filed evidence because the information is older.

CME commented that the impression the original panel formed from the pre-filed
evidence and the Update rests with OPG. The detailed affidavit of Mr. Reeve was not
before the original Panel. OPG argued that there is nothing in paragraphs 1 to 17 of Mr.
Reeve’s affidavit that is not on the record of EB-2010-0008.

° Motion Hearing, Exh. K1.3.
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Variance Account Requested in Update

Board Staff, VECC, SEC and CME submitted that the original panel made no
reviewable error in denying the variance account which OPG had requested in
connection with the Update. Board staff submitted that OPG is making the same
arguments it made in the original hearing in this motion and is merely hoping for a
different outcome. SEC noted that the Board has consistently denied variance accounts
for pension and OPEB expense, with only one narrow exception.

CME observed that OPG did not provide a revenue requirement impact related to the
Update, and that the only relief OPG requested in connection with the Update was to
seek permission to establish a variance account. CME also observed that the Board
denied the same request in the previous payment amounts proceeding, EB-2007-0905.
OPG did not appeal or seek a review of the previous decision, and in CME’s
submission, it is not open to OPG to seek a variance account without a convincing
demonstration there has been a substantial change in circumstances since the prior
decision — specifically demonstrating a substantial change in circumstances with
respect to forecastability.

At the oral hearing on this motion, OPG referred to its reply argument in EB-2010-0008
in which it stated that if the Board were to reject the variance account request, that the
revenue requirement should incorporate the Update forecast. The original panel denied
the request for a variance account and preferred the pre-filed evidence. OPG clarified
at the oral hearing that it is not seeking to reargue the establishment of the variance
account. The motion concerns the Board’s rejection of the Update, and seeks to simply
remedy that error.

Options Before the Reviewing Panel

As noted in the Notice of Motion and Factum, if the Board is satisfied that a material
error was made in the Decision, OPG seeks an order varying the finding that the pre-
filed evidence was the best evidence with respect to the pension and OPEB costs, and
an order establishing a variance account. In the alternative, OPG seeks an order that
the Update is the best evidence and to give effect to that finding, an order establishing a
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deferral account, with an opening balance of $207.3 million, i.e. $264.2 million and the
associated tax impacts, for the 22 month period March 1, 2011 to December 31, 2012.*°

In the event that the reviewing panel accepts the deferral account option, OPG
submitted at the oral hearing that it would be more correct to use OPG’s February 2011
projection of 2011 and 2012 pension and OPEB expenses of $207.7 million as a
starting point for the opening balance of the deferral account.** The starting point would
be lower than $207.7 million following adjustments for associated tax impacts.

Board staff and the responding parties, except the PWU, have submitted that the motion
should be dismissed. In the event that the reviewing panel determines that there is an
error of fact in the Decision, SEC submitted that the matter should be referred back to
the original panel.

Board Findings

The Board agrees with the submissions made by the parties who argued that a
reviewing panel should only interfere with an original finding of fact in the clearest of
cases. The law has generally afforded original findings of fact considerable deference.

The Board's consideration of this motion to review rests almost exclusively on its
interpretation of the following portions of the original Decision where the original panel
made its findings with respect to the Update.

The Decision stated*?:

The request for a variance account is denied. Pension and OPEB costs
should be included in the forecast of expenses in the same way as other
OM&A expenses, and then managed by the company within its overall
operations. The Board finds that the forecast included in the pre-filed
evidence was more rigorous because it was based on a set of internally
consistent assumptions, while the update is based on the AA bond yields
which will change. Accordingly, the Board finds that the allowance for

' OPG Notice of Motion, March 30, 2011, Tab 2, Exh. C.
1 Tr, Motion Hearing, p. 33.
12 Decision with Reasons, EB-2010-0008, p. 91.
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pension and OPEB expenses in the pre-filed evidence is appropriate, as it
is the best evidence on this matter.

The Board is reluctant to make selective updates to the evidence. The
bond yields have changed, and will continue to change, as noted by the
actuary in the updated statement. Further, the Board notes that the
financial market conditions are variable and have indeed improved since
the impact statement was filed. The Board concludes that an adjustment
to the allowance is not warranted.

In making this assessment, the Board is guided by the modern rules of interpretation,
which essentially consist of giving the passage a plain and purposive reading.

It is clear to the reviewing panel that the original panel made several findings which led,
by necessary implication, to its decision to reject the Update and to base its decision on
the pre-filed evidence.

Those findings were:

First, that the Update had been performed according to a methodology which was
different than that which produced the pre-filed evidence.

Second, that OPG had produced the Update by varying only one parameter of the
original methodology, namely the AA bond yield.

Third, that as only one parameter had been updated, this methodology was less
rigorous than that used to produce the pre-filed evidence.

Fourth, that because the Update was the product of a less rigorous methodology, the
pre-filed evidence was the best evidence respecting the pension and OPEB forecast.

However, none of these findings is supported by the evidence. The evidence supports
OPG's position that the Update was conducted using the same methodology as was
used to prepare the pre-filed evidence, that more than the AA bond yield was reviewed
to arrive at the Update, and that the Update does represent the best evidence
respecting the forecast, given that it is based on data that is more recent.
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Having found that there is an identifiable and material error, and based on the Board’s
NGEIR Review Decision, the appropriate test to apply in this case was expressed in the
Board's decision in EB-2009-0038, a previous OPG motion for review, which was filed
as Exhibit K1.2.

In that case, the Board said the following at page 15:

If the reviewing panel is satisfied that an identifiable error that is material
and relevant to the outcome of the reviewed decision has been made,
the Board may vary, suspend, or cancel the order or decision, or if they
find it appropriate, remit the matter back to the original panel.

Accordingly the Board will grant the motion for review.

In order to assess the key foundational finding, which concerns the extent to which the
Update was subject to the same methodology as the originally filed evidence, the
original panel had to look at the details of the pre-filed evidence and the Update. While
the Mercer report which supported the Update is an important source of information for
this analysis, it was also necessary for the original panel to look at various other
portions of the evidence to confirm that the Update was conducted using the same
methodology and was no less rigorous than the pre-filed evidence. Unfortunately, no
detailed mapping of the pre-filed evidence and the Update was provided by OPG or any
other party in their submissions to the original panel.

OPG did provide such a detailed mapping of the pre-filed evidence and the Update in
support of this motion. This mapping is attached as Exhibit B to the Affidavit of Mr.
Reeve.

As can be seen from that Exhibit, the Mercer report provides a good deal of information
with respect to the methodology used to prepare the Update. The results of the Mercer
report, adjusted for the prescribed generation facilities, and other exhibits and
references establish that the record in the original proceeding contains sufficient
evidence to support OPG's position.

The Board hereby varies the Decision finding that the pre-filed evidence on OPG'’s
pension and OPEB costs for the test period was the best evidence on the record. The
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Board accepts the Update as evidence of OPG’s pension and OPEB costs for the test
period.

The Board also orders the establishment of a variance account called the Pension and
OPEB Cost Variance Account the sole purpose of which is to remedy the error in the
Decision. In this account, OPG shall record the difference between (i) the pension and
OPEB costs, plus related income tax PILs, reflected in the Decision and the resulting
payment amounts order, and (ii) OPG’s actual pension and OPEB costs, and
associated tax impacts, for the test period for the prescribed generation facilities. The
entries in the variance account for 2011 and 2012 will be determined on the same basis
and under the same circumstances as the pre-filed evidence. There will be no entries in
the variance account related to changes in accounting standards, such as IFRS or US
GAAP. There will be no principal entries posted to the variance account after
December 31, 2012. However, the entries for the year 2012 may be adjusted when the
year end accounting and contribution levels are finalized in early 2013.

In making this provision for a variance account, the Board is not reversing or
commenting upon the finding of the original panel on this point, nor is the Board’s
consideration of a variance account intended to be a general remedy for the forecasting
of pension and OPEB expenses. The variance account is being provided for at this time
because it offers the most expeditious and simple method of correcting the error we
have found was made in the original Decision with respect to the Update.

The Board notes that the establishment of a variance account to remedy the error in the
Decision has two advantages versus the use of a deferral account. First, the variance
account ensures rate payer symmetry, as both higher and lower pension and OPEB
costs are captured over the period the account will be in effect, and second, a further
update of forecast pension and OPEB costs is not required.

The clearance of this account will be reviewed in OPG’s next payment amounts
application hearing. The Board expects OPG to provide an independent actuary’s
report and an audit opinion which will describe the methodology followed, the
assumptions made by management, and the amounts recorded in the account, and
which will confirm that the evidence is consistent with the CGAAP standards and
actuarial methods that were contained or reflected in the evidence for the 2011-2012
payment amounts application.
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COST AWARDS

A decision regarding cost awards will be issued at a later date. Parties eligible for cost

awards in the EB-2010-0008 proceeding are eligible for costs in the current proceeding.
Eligible intervenors claiming costs should do so as ordered below. OPG shall pay any

Board costs of and incidental to this proceeding upon receipt of the Board’s invoice.

THE BOARD THEREFORE ORDERS THAT:

1. The Decision finding that the pre-filed evidence on OPG’s pension and OPEB
costs for the test period was the best evidence on the record shall be varied;

2. OPG shall establish a variance account called the Pension and OPEB Cost
Variance Account to be effective as of March 1, 2011;

3. Intervenors eligible for cost awards shall file with the Board and forward to OPG
their respective cost claims within 14 days from the date of this decision;

4. OPG shall file with the Board and forward to intervenors any objections to the
claimed costs within 28 days from the date of this decision; and

5. Intervenors, whose cost claims have been objected to, may file with the Board
and forward to OPG any responses to any objections for cost claims within 35
days of the date of this decision.

All filings to the Board must quote file number EB-2011-0090, be made through the
Board’s web portal at www.errr.ontarioenergyboard.ca, and consist of two paper copies
and one electronic copy in searchable / unrestricted PDF format. Filings must clearly
state the sender’s name, postal address and telephone number, fax number and e-mail
address. Parties shall use the document naming conventions and document
submission standards outlined in the RESS Document Guideline found at
www.ontarioenergyboard.ca. If the web portal is not available, parties may email their
documents to the address below. Those who do not have internet access are required
to submit all filings on a CD in PDF format, along with two paper copies. Those who do
not have computer access are required to file 7 paper copies.
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All communications should be directed to the attention of the Board Secretary, and be
received no later than 4:45 p.m. on the required date.

ISSUED at Toronto, June 23, 2011

ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary
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EB-2012-0337

IN THE MATTER OF the Ontario Energy Board Act 1998,
S.0. 1998, c.15, (Schedule B);

AND IN THE MATTER OF a Motion to Review and Vary by
the Association of Power Producers of Ontario pursuant to
the Ontario Energy Board’s Rules of Practice and Procedure
for a review of the Board's Decision and Order on Cost
Awards in proceeding EB-2012-0337.

BEFORE: Ken Quesnelle
Presiding Member

Jerry Farrell
Member

Marika Hare
Member

DECISION AND ORDER ON MOTION TO REVIEW AND VARY
COST AWARD DECISION

October 29, 2013

Union Gas Limited (“Union Gas”) filed an application with the Ontario Energy Board (the
“Board”) dated August 31, 2012, seeking approval for its 2013-2014 Large Volume
Demand Side Management (“DSM”) Plan.

On September 27, 2012 the Board issued a Notice of Application and Procedural Order
No. 1 and granted intervenor and cost award eligibility status to those parties who were
approved as intervenors in the EB-2011-0327 proceeding. The Association of Power
Producers of Ontario (“APPrQO”) was one of the parties approved for cost award
eligibility.
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On March 19, 2013 the Board issued its Decision and Order approving Union Gas’
Large Volume DSM Program budget of $4.664M plus inflation for both 2013 and 2014.
Within the Board’s Decision and Order it outlined the process and timelines for eligible
parties to file their cost claims with the Board.

On May 1, 2013 the Board issued its Decision and Order on Cost Awards (the “Cost
Decision”). Within the Board’s Cost Decision it denied a portion of APPrQO’s full cost
claim of $189,546.20. The Board provided APPrO with a cost award of $117,186.55
(inclusive of HST and disbursements), an amount $72,359.65 less than that claimed.

On May 21, 2013 APPrO filed a Notice of Motion to Review and Vary the Board’s Cost
Decision (the “Motion”). The Motion seeks to vary the Board’s Cost Decision to permit
APPrO to recover its full cost claim amount of $189,546.20 for its participation in the
proceeding. The grounds for the Motion are that the Board made two errors of fact in
its Cost Decision that call into question the correctness of the Board’s Cost

Decision. The Motion alleges that the Board made factual errors when interpreting two
elements of APPrQO’s participation, namely: with respect to the survey that was
conducted of APPrO members; and, with respect to the consultant and legal costs
APPrO incurred in preparation for the oral hearing.

On June 27, 2013 the Board issued a Procedural Order which set out the dates for
parties to file submissions on the Motion.

Navigant Survey

On July 24, 2013 Board staff filed a written submission. Board staff submitted that, as
per section 30 of the Ontario Energy Board Act and the Practice Direction on Cost
Awards, cost awards are entirely discretionary and that irrespective of a long standing
practice of the Board awarding intervenors their reasonably incurred costs, cost awards
are entirely discretionary.

Board staff further submitted that in exercising its discretion to make cost awards, the
Board should ensure that the party requesting costs acted appropriately and provided
value to the process. Board staff also submitted that even if the original decision was
based in part on erroneous facts, this does not automatically mean that the Board
should reverse its decision. To the extent that the Board determines it did make errors
of fact in the original decision, it should consider APPrQO’s cost claim in light of the
“corrected” facts which may or may not result in a different decision.

Decision and Order on APPrO’s Motion to Review and Vary Cost Award Decision 2
October 29, 2013
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Board staff submitted that even if the survey APPrO conducted and presented as
evidence may not have been intended to establish its position in the proceeding that
appeared to be its actual effect.

On August 9, 2013 APPrO filed its reply submission. APPrO argued that alleged errors
of fact were critical factors in the Board's decision on cost awards. APPrO submitted
that in this particular case, the Board placed significant emphasis on the purpose of the
Navigant survey as a reason for reducing APPrQO’s cost claim. APPrO submitted that
the Board cannot get the facts underpinning the Navigant survey incorrect, without
necessitating some change to the cost award as the facts surrounding the purpose of
the Navigant survey were material to the Board’s decision to reduce APPrO’s claimed
costs.

APPrO submitted that the Navigant survey was not used to determine, establish or
confirm its position and played absolutely no role in its decision to participate in the
proceeding or the position it took in the proceeding. APPrO noted that it was going to
participate in the proceeding and argue for an opt-out regardless of: (a) whether or not a
survey was done; and (b) if a survey was done, the results of that survey.

APPrO further stated that in order to bring a credible opt-out proposal forward, it
decided to carry out a broader, empirical survey to determine how many large volume
customers would opt-out. APPrO argued that the survey was critical to the evidentiary
basis of its case and not done to help APPrO figure out the position it was going to take
in the proceeding, as highlighted in Union’s pre-filed evidence which states that “some
customers, such as power producers, have indicated that they would like to opt-out of
the Plan.”

APPrO further submitted that the fact that the Board erred in understanding the purpose
of the survey impacts the outcome of the Cost Award Decision, because the Board
asserted that the survey “is not something that should be included in a cost claim but
funded by APPrO itself”, and that the Board’s final cost award reflects adjustments to
remove costs claimed for “the survey of APPrO members”.

! EB-2012-0337, Exhibit A, Tab 1, Page 36, Lines 23-24.

Decision and Order on APPrO’s Motion to Review and Vary Cost Award Decision 3
October 29, 2013
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Additional Witness Preparation Costs

With respect to the costs of the substitute Navigant witness, Board staff submitted that
APPrO was aware of the potential scheduling conflict in advance of the Board’s
Procedural Order No. 4 being issued. Board staff submitted that APPrO may have been
able to avoid some of the costs associated with preparing a new witness.

APPrO submitted that the costs incurred to prepare its additional Navigant witness were
unavoidable due to the schedule of the oral hearing. APPrO noted that it had informed
Board staff of its conflict well in advance of Procedural Order No. 4 being issued which
set out the hearing dates and times. APPrO submitted it has no incentive to spend
money preparing extra witnesses and that in this case, it was unavoidable. It was
necessary to have an expert witness present at the oral hearing in order to testify to the
Navigant survey and an additional witness needed to be prepared late in the proceeding
due to the hearing schedule set by the Board.

In summary, APPrO submitted that the Board should vary its cost award decision and
grant APPrO 100% of its claimed legal and consultant costs which total $189,546.20.

Board Findings

Characterization of APPrQO’s Survey

The Board finds that it erred in its characterization of APPrO’s survey of its members in
its Decision on Cost Awards issued May 1, 2013. The Board was incorrect in
characterizing the survey as “something that APPrO needed to do in order to determine
what position it would take in this proceeding.” The Board now recognizes APPrO’s
intent to put forth a credible and convincing argument, based on empirical and impatrtial
evidence for the ability to achieve an opt-out option for DSM programs.

With this error corrected, the Board has considered APPrO’s survey-related costs in the
context of the principles enumerated in section 5.01 of the Practice Direction on Cost
Awards, and, in particular, clause (f): “contributed to a better understanding by the
Board of one or more of the issues in the process”. The Board has previously referred
to this principle in other decisions as the “contribution” or the “value” provided by a cost-
eligible intervenor to a proceeding. The Board’s hearing panel in this case found that
APPrQ’s opt-out proposal was “contrary to the fundamental class rate-making

Decision and Order on APPrO’s Motion to Review and Vary Cost Award Decision 4
October 29, 2013
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methodology that all customers in the class pay the same rates”. Class rate-making
(i.e. customers with similar service characteristics are grouped together) and postage-
stamp rates (i.e. uniform rates within individual customer classes) are the accepted
norm in Ontario. APPrO was presumably aware, or at least ought to have been aware,
of these rate-making principles.

The Board therefore concurs with the hearing panel that APPrO’s survey was of “little
value” in reaching its decision on the opt-out issue. The Board nevertheless finds that
APPrO did provide some contribution, by means of the survey, to the proceeding by
presenting empirical evidence in support of its position on the opt-out issue. However,
the Board finds that the value of this contribution was not commensurate with the costs
that APPrO incurred to obtain the survey and to present it during the oral hearing, and
so those costs in total were excessive and, as such, they were not reasonably incurred.

Additional Witness Preparation Costs

The Board finds that no error was made in its original Decision on Cost Awards with
respect to the costs associated with preparing an additional expert to appear at the oral
hearing. The Board does not accept APPrQO’s argument that it did not know until
Procedural Order No. 4 was issued on January 25, 2013 that there could be a potential
scheduling issue with its expert withess. APPrO should have been prepared for the
hearing, with its principal expert witness available, because the start date was known as
it was communicated to all parties through Procedural Order No. 2 on November 2,
2012.

Varied Cost Award

In accordance with these findings the Board varies the cost award decision by
increasing the award by one third of the amount originally disallowed.

THE BOARD THEREFORE ORDERS THAT:

1. Pursuant to section 30 of the Ontario Energy Board Act, 1998, Union Gas Limited
shall immediately pay the Association of Power Producers of Ontario an
additional $24,119.88. This amount is in addition to the cost award amount of
$117,186.55 that was granted by the Board through its Decision on Cost Awards,
May 1, 2013.

Decision and Order on APPrO’s Motion to Review and Vary Cost Award Decision 5
October 29, 2013
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DATED at Toronto, October 29, 2013

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary

Decision and Order on APPrO’s Motion to Review and Vary Cost Award Decision 6
October 29, 2013
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Minister of Labour for Ontario Appellant

Canadian Union of Public Employees
and Service Employees International
Union Respondents

and

Canadian Bar Association and National
Academy of Arbitrators (Canadian
Region) Interveners

INDEXED AS: C.U.P.E. v. ONTARIO (MINISTER OF
LABOUR)

Neutral citation: 2003 SCC 29.
File No.: 28396.
2002: October 8; 2003: May 16.

Present: McLachlin C.J. and Gonthier, lacobucci, Major,
Bastarache, Binnie, Arbour, LeBel and Deschamps JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Labour relations — Hospital labour disputes —
Appointment of board of arbitration — Legislation
requiring disputes over collective agreements in hospitals
and nursing homes to be resolved by compulsory arbitra-
tion — Minister of Labour appointing retired judges to
chair arbitration boards — Whether Minister required to
select arbitrators qualified by expertise and acceptance
in labour relations community — Whether retired judges,
as a class, biased against labour — Hospital Labour Dis-
putes Arbitration Act, R.S.0. 1990, c. H.14, 5. 6(5).

Administrative law — Judicial review — Appointment
of board of arbitration — Legislation requiring disputes
over collective agreements in hospitals and nursing
homes to be resolved by compulsory arbitration —
Minister of Labour appointing retired judges to chair
arbitration boards — Whether appointment process
for selecting chairs of arbitration boards violates
natural justice or infringes institutional independence

Ministre du Travail de I’Ontario Appelant

C.

Syndicat canadien de la fonction publique
et Union internationale des employés des
services [Intimés

et

Association du Barreau canadien et
National Academy of Arbitrators (Canadia
Region) [Intervenantes

2008 SCC 29 (CanLll)

REPERTORIE : S.C.F.P. c. ONTARIO (MINISTRE DU
TRAVAIL)

Référence neutre : 2003 CSC 29.
N° du greffe : 28396.
2002 : 8 octobre; 2003 : 16 mai.

Présents : La juge en chef McLachlin et les juges
Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour,
LeBel et Deschamps.

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

Relations de travail — Conflits de travail dans des
hopitaux — Constitution d’un conseil d’arbitrage — Loi
exigeant que le reglement des différends en matiere de
convention collective qui surviennent dans les hopitaux et
les maisons de soins infirmiers soit assujetti a I’arbitrage
obligatoire — Désignation par le ministre du Travail
de juges retraités a la présidence des conseils d’arbi-
trage — Le ministre était-il tenu de choisir des arbitres
ayant une expertise et étant acceptés dans le milieu des
relations du travail? — En tant que catégorie, les juges
retraités ont-ils un parti pris contre les travailleurs et les
travailleuses? — Loi sur 'arbitrage des conflits de tra-
vail dans les hopitaux, L.R.O. 1990, ch. H.14, art. 6(5).

Droit administratif — Contrdle judiciaire — Constitu-
tion d’un conseil d’arbitrage — Loi exigeant que le regle-
ment des différends en matiére de convention collective
qui surviennent dans les hopitaux et les maisons de soins
infirmiers soit assujetti a I’arbitrage obligatoire — Dési-
gnation par le ministre du Travail de juges retraités a
la présidence des conseils d’arbitrage — Le processus
de désignation des présidents des conseils d’arbitrage
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and impartiality of arbitration boards — Whether
appointment process breached legitimate expectations
of unions — Whether appointments caused reasonable
apprehension of bias — Whether Minister disqualified
or required to delegate task of making appointments
because of interest in arbitrations — Whether Minister’s
appointments patently unreasonable — Hospital Labour
Disputes Arbitration Act, R.S.0. 1990, c. H.14, s. 6(5).

Since 1965, Ontario’s hospitals, nursing homes and
their employees have been required to resolve disputes
over collective agreements by compulsory arbitration
under the Hospital Labour Disputes Arbitration Act
(“HLDAA”). If the parties cannot agree on a mutually
acceptable arbitrator, a panel of three members is struck,
two designated by the parties and the third chosen by the
two designates or, if they fail to agree, appointed by the
Minister of Labour. Amendments to the Labour Relations
Act in 1979 facilitated the formation and use of a list of
arbitrators with expertise acceptable to both manage-
ment and the unions. A similar register of arbitrators was
dropped from the HLDAA in 1980 but a normal practice
was for senior officials of the Ministry of Labour, under
delegated authority, to identify appropriate arbitrators.
Following the 1995 provincial election, a reorganiza-
tion of public sector institutions, including schools and
hospitals, led to Bill 136. The Bill contained the pro-
posed Public Sector Dispute Resolution Act, 1997 which
included a Dispute Resolution Commission. Organized
labour opposed many aspects of the Bill, including the
proposed commission. When the Minister announced a
return to the sector-based system of appointing arbitra-
tors, the unions believed the selection of HLDAA chair-
persons would thereafter be limited to mutually agreed
candidates.

In early 1998, the Minister appointed four retired
judges to chair several arbitration boards. They were
not appointed by mutual agreement nor were they on
the “agreed” list compiled under s. 49(10) of the Labour
Relations Act, 1995. The unions were not consulted. The
President of the Ontario Federation of Labour complained
to the Minister that the understanding about a return to
the status quo had been breached without consultation.
The unions objected that retired judges lack expertise,

contrevient-il a la justice naturelle ou compromet-il
lindépendance et ['impartialité institutionnelles des
conseils d’arbitrage? — Le processus de désignation
a-t-il frustré les attentes légitimes des syndicats? — Les
désignations ont-elles suscité une crainte raisonnable
de partialité? — Le ministre était-il inhabile a faire les
désignations et était-il tenu de déléguer la tache de les=
faire en raison de lintérét qu’il aurait dans les arbi-
trages? — Les désignations ministérielles étaient-elles©.
manifestement déraisonnables? — Loi sur [’arbitrage
des conflits de travail dans les hopitaux, L.R.O. 1990, ch. ¢

H.14, art. 6(5). 8

Depuis 1965, en Ontario, la Loi sur [’arbitrage des8
conflits de travail dans les hopitaux (« LACTH ») obligeg
les hopitaux, les maisons de soins infirmiers et leurs
employés a soumettre a 1’arbitrage leurs différends en
matiere de convention collective. Dans le cas ou les par-
ties ne s’entendent pas sur le choix d’un arbitre qui leur
est acceptable, il y a alors formation d’un conseil d’arbi-
trage composé de trois membres, dont deux sont désignés
par les parties alors que le troisiéme est choisi par les
deux membres désignés par les parties, ou encore par le
ministre du Travail si les parties n’arrivent pas a s’enten-
dre. Les modifications apportées a la Labour Relations
Act en 1979 facilitaient 1’établissement et I’utilisation
d’une liste d’arbitres ayant une expertise et acceptables a
la fois par le patronat et les syndicats. Un registre d’arbi-
tres similaire a €té retiré de la LACTH en 1980, mais les
hauts fonctionnaires du ministere du Travail, qui exercent
les pouvoirs qui leur sont délégués, avaient coutume de
désigner des arbitres compétents. A la suite de 1’élection
de 1995, une réorganisation des institutions du secteur
public, y compris les écoles et les hopitaux, a abouti au
projet de loi 136. Ce projet de loi renfermait le projet
de Loi de 1997 sur le reglement des différends dans le
secteur public qui prévoyait notamment la création d’une
commission de réglement des différends. Le mouvement
syndical s’est opposé a maints €léments du projet de loi,
dont le projet de création de cette commission. Lorsque le
ministre a annoncé un retour au systeme sectoriel de dési-
gnation des arbitres, les syndicats ont cru que le choix des
présidents visés par la LACTH serait désormais limité aux
candidats sur lesquels les parties se seraient entendues.

Au début de 1998, le ministre a désigné quatre juges
retraités a la présidence de plusieurs conseils d’arbitrage.
Leur désignation ne résultait pas d’'un commun accord et
leur nom ne figurait pas non plus sur une liste « conve-
nue » dressée en vertu du par. 49(10) de la Loi de 1995
sur les relations de travail. Les syndicats n’ont pas €té
consultés. Le président de la Fédération du travail de
I’Ontario s’est plaint aupres du ministre que 1’entente
concernant un retour au statu quo avait €té violée sans
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experience, tenure and independence from government.
They also complained the Minister had breached pro-
cedural fairness by not delegating the task of making
appointments to senior officials. The four judges initially
appointed declined to act but other retired judges accepted
the appointments. The unions sought declarations that the
Minister’s actions denied natural justice and lacked insti-
tutional independence and impartiality. The Divisional
Court dismissed the application for judicial review. The
Court of Appeal allowed the unions’ appeal, concluding
that the Minister had created a reasonable apprehension
of bias and interfered with the independence and imparti-
ality of the arbitrators, as well as defeating the legitimate
expectation of the unions contrary to the requirements of
natural justice. The Minister was ordered not to make
any further appointments “unless such appointments are
made from the long-standing and established roster of
experienced labour relations arbitrators” compiled under
s. 49(10) of the Labour Relations Act, 1995.

Held (McLachlin C.J. and Major and Bastarache JJ.
dissenting): The appeal should be dismissed for reasons
that differ somewhat from those of the Court of Appeal.
The Minister is required, in the exercise of his power of
appointment under s. 6(5) of the HLDAA, to be satisfied
that prospective chairpersons are not only independent
and impartial but possess appropriate labour relations
expertise and are recognized in the labour relations com-
munity as generally acceptable to both management and
labour.

Per Gonthier, Iacobucci, Binnie, Arbour, LeBel and
Deschamps JJ.: The Minister, as a matter of law, was
required to exercise his power of appointment in a manner
consistent with the purpose and objects of the statute that
conferred the power. A fundamental purpose and object
of the HLDAA was to provide an adequate substitute for
strikes and lock-outs. To achieve the statutory purpose,
as the Minister himself wrote on February 2, 1998, “the
parties must perceive the system as neutral and credible”.
This view was fully supported by the HLDAA’s legisla-
tive history.

The Minister was not required to proceed with the
selection of chairpersons by way of “mutual agreement”
or from the s. 49(10) roster. Nor were retired judges
as a “class” reasonably seen as biased against labour.
Nevertheless, the Minister was required by the HLDAA,
properly interpreted, to select arbitrators from candidates

qu’il y ait eu des consultations. Les syndicats ont fait
valoir que les juges retraités sont dénués d’expertise et
d’expérience et qu’ils ne sont ni inamovibles ni indépen-
dants du gouvernement. IlIs se sont en outre plaints du
fait que le ministre avait manqué a I’équité procédurale
en ne déléguant pas a des hauts fonctionnaires la tiche
de faire des désignations. Les quatre juges désigfnjés
initialement ont refusé d’agir en qualité d’arbitres, nis
d’autres juges retraités ont accepté les désignations.n:és
syndicats ont sollicité un jugement déclarant que les agt,és
du ministre constituaient un déni de justice naturell&Net
étaient caractérisés par 1’absence d’inde’pendanceSet
d’impartialité institutionnelles. La Cour divisionnairg) a
rejeté la demande de contr6le judiciaire. La Cour d’@)-
pel a accueilli I'appel des syndicats, concluant qugle
ministre avait suscité une crainte raisonnable de partialité
et porté atteinte a 1’indépendance et a I’impartialité des
arbitres, ainsi qu’a I’expectative 1égitime des syndicats,
contrairement aux exigences de la justice naturelle. Le
ministre s’est vu interdire de faire d’autres désignations
« amoins que ces désignations ne soient faites a partir de
la liste traditionnelle d’arbitres expérimentés en relations
du travail », dressée en vertu du par. 49(10) de la Loi de
1995 sur les relations de travail.

Arrét (la juge en chef McLachlin et les juges Major et
Bastarache sont dissidents) : Le pourvoi est rejeté pour
des raisons qui different quelque peu de celles de 1la Cour
d’appel. Dans I’exercice de son pouvoir de désignation
conféré par le par. 6(5) LACTH, le ministre doit étre con-
vaincu que les candidats a la présidence sont non seule-
ment indépendants et impartiaux, mais également qu’ils
ont une expertise appropriée en matiere de relations du
travail et sont reconnus, dans le milieu des relations du
travail, comme étant généralement acceptables a la fois
par le patronat et par les syndicats.

Les juges Gonthier, lacobucci, Binnie, Arbour, LeBel
et Deschamps : Le ministre était tenu, en droit, d’exercer
son pouvoir de désignation d’une maniére conforme aux
fins et aux objets de la loi qui lui conférait ce pouvoir.
L’un des objets fondamentaux de la LACTH était de
prévoir un moyen adéquat de remplacer la greve et le
lock-out. Pour que cet objet de la Loi puisse étre réa-
lisé, «les parties doivent percevoir le systtme comme
étant neutre et crédible », comme 1’écrivait le ministre
lui-méme le 2 février 1998. Ce point de vue était enticre-
ment étayé par I’historique 1égislatif de la LACTH.

Le ministre n’était pas tenu de choisir les présidents
des conseils d’arbitrage d’un « commun accord » ou a
partir de la liste dressée en vertu du par. 49(10). En tant
que « catégorie », les juges retraités ne pouvaient pas non
plus étre raisonnablement percus comme ayant un parti
pris contre les travailleurs et les travailleuses. Néanmoins,



282

542 C.U.PE. v. ONTARIO (MINISTER OF LABOUR) [2003] 1 S.C.R.

who were qualified not only by their impartiality, but by
their expertise and general acceptance in the labour rela-
tions community.

Section 6(5) of the HLDAA contemplates the appoint-
ment of “a person who is, in the opinion of the Minister,
qualified to act”. The Minister’s discretion is constrained
by the scheme and object of the Act as a whole, which is
to create a “neutral and credible” substitute for the right
to strike and lock-out. Labour arbitration has tradition-
ally rested on a consensual basis, with the arbitrator
chosen by the parties or being acceptable to both parties.
Although the s. 6(5) power is expressed in broad terms,
the Minister is nevertheless required, in the exercise of
that power, to have regard to relevant labour relations
expertise, independence, impartiality and general accept-
ability within the labour relations community. These
criteria are neither vague nor uncertain. The livelihood
of a significant group of professional labour arbitrators
depends on their recognized ability to fulfill them. The
result is a perfectly manageable framework within which
the legislature intended to give the Minister broad but not
unlimited scope within which to make appointments in
furtherance of the HLDAA’s object and purposes. The
Minister, under the HLDAA, is not given a broad policy
function. His narrow role is simply to substitute for the
parties in naming a third arbitrator in case of their disa-
greement and, given the context, background and purpose
of the Act, his rejection of labour relations expertise and
general acceptability as relevant factors was patently
unreasonable.

Although, as a member of Cabinet, the Minister was
committed to public sector rationalization and had a
perceived interest in the appointment process and the
outcome of the arbitrations, the legislature specifically
conferred the power of appointment on the Minister and,
absent a constitutional challenge, clear and unequivocal
statutory language conferring that authority prevailed
over the common law rule against bias. The Minister’s
power to delegate the appointment process under s. 9.2(1)
of the HLDAA was permissive only and to take away his
authority to make his own choice would amount to a judi-
cial amendment of the legislation.

The Minister satisfied any duty to consult with the
unions about the change in the appointments process.

la LACTH, correctement interprétée, exigeait que le
ministre désigne comme arbitres des personnes compé-
tentes en raison non seulement de leur impartialité, mais
aussi de leur expertise et de leur acceptabilité générale
dans le milieu des relations du travail.

Le paragraphe 6(5) LACTH prévoit la désignation—=
d’une « personne qui, [de I’avis du ministre], est compé- =
tente pour agir en cette qualité [d’arbitre] ». Le pouvoir ©
discrétionnaire du ministre est limité par I’économie et—
I’objet de la LACTH dans son ensemble, laquelle loi éta-2)
blit un systeme qui, d’apres 1’intention du législateur, O
doit servir de moyen « neutre et crédible » de remplacer8
le droit de greve et de lock-out. L’arbitrage en matiere -,
de relations du travail repose traditionnellement surS
le consentement, 1’arbitre étant choisi par les parties®
ou étant acceptable par chacune d’elles. Bien que le
pouvoir conféré au par. 6(5) soit énoncé en termes
généraux, le ministre est néanmoins tenu, en exergant
ce pouvoir, de prendre en considération I’expertise
pertinente en matiere de relations du travail ainsi que
I’indépendance, I'impartialité et I’acceptabilité générale
dans le milieu des relations du travail. Ces critéres ne
sont ni vagues ni incertains. Un grand nombre d’arbi-
tres professionnels en droit du travail dépendent, pour
leur subsistance, de leur capacité reconnue de satisfaire
a ceux-ci. Il en résulte un cadre tout a fait acceptable
a l'intérieur duquel le législateur a voulu accorder au
ministre une liberté d’action considérable, mais non
illimitée, pour faire des désignations conformes aux fins
et aux objets de la LACTH. La LACTH n’attribue pas au
ministre une fonction d’orientation générale. Son rdle
limité consiste simplement a remplacer les parties pour
désigner un troisieme arbitre en cas de désaccord de leur
part, et compte tenu du cadre, du contexte et de I’objet
de la Loi, son rejet de I’expertise en matiere de relations
du travail et de I’acceptabilité générale comme facteurs
pertinents était manifestement déraisonnable.

Méme si, en sa qualit¢ de membre du Cabinet, le
ministre était un défenseur de la rationalisation du sec-
teur public et €tait per¢gu comme ayant un intérét dans le
processus de désignation et dans 1’issue des arbitrages, le
législateur lui a expressément conféré le pouvoir de dési-
gnation, et en I’absence de contestation constitutionnelle,
le texte clair et non équivoque qui confére ce pouvoir pri-
mait sur la régle de common law interdisant la partialité.
Le pouvoir de déléguer la tiche de faire des désignations,
que le par. 9.2(1) LACTH confere au ministre, est seule-
ment facultatif, et il y aurait modification judiciaire de
la Loi si on lui retirait son pouvoir de faire ses propres
choix.

Le ministre s’est acquitté de toute obligation qui pou-
vait lui incomber de consulter les syndicats au sujet de
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There were extensive meetings during which the Minister
signalled that the process was subject to reform and that
retired judges were potential candidates for appoint-
ments. The unions made clear their opposition. Section
6(5) of the HLDAA did not impose on the Minister a pro-
cedural requirement to consult with the parties to each
arbitration nor does the evidence establish a firm practice
of appointing from a list or by mutual agreement. A gen-
eral, ambiguous promise to continue an existing system
subject to reform does not suffice under the doctrine of
legitimate expectation to bind the Minister’s exercise of
his or her discretion.

The Court of Appeal had concluded that the
Minister’s approach tainted both the independence and
impartiality of the HLDAA arbitration boards to which
the retired judges had been appointed. This conclusion
was not justified. The HLDAA commands the use of ad
hoc arbitration boards. Such boards are not character-
ized by financial security or security of tenure beyond
the life of the arbitration itself. The independence of
arbitrators is guaranteed by training, experience and
mutual acceptability. Since s. 6(5) requires the appoint-
ment of individuals qualified by training, experience
and mutual acceptability, the proper exercise of the
appointment power would lead to a tribunal which
would satisfy reasonable concerns about institutional
independence.

Impartiality raises different considerations. The
Court of Appeal did not suggest that the retired judges
were in fact biased or partial but concluded that they
might reasonably be seen to be “inimical to the interests
of labour, at least in the eyes of the appellants”. The
test, however, is not directed to the subjective perspec-
tive of one of the parties but to the reasonable, detached
and informed observer. Retired judges as a class have
no greater interest than other citizens in the outcome
of the arbitrations and there are no substantial grounds
to think they would do the bidding of the Minister or
favour employers so as to improve the prospect of future
appointments. A fully informed, reasonable person
would not stigmatize retired judges, as a class, with an
anti-labour bias. Allegations of individual bias must be
dealt with on a case-by-case basis.

la modification du processus de désignation. Il y a eu de
nombreuses rencontres au cours desquelles le ministre
a indiqué que le processus faisait 1’objet d’une réforme
et que les juges retraités étaient des candidats poten-
tiels pour les désignations. Les syndicats ont exprimé
clairement leur opposition. Le paragraphe 6(5) LATCH
n’impose pas au ministre 1’obligation procédural@e
consulter les parties a chaque arbitrage, et la premve
n’établit pas non plus 1’existence d’une pratique hien
établie consistant a faire les désignations a partir d’gﬁe
liste ou a les faire d’un commun accord. Selon la regléde
I’expectative 1égitime, une promesse générale et équivo-
que de maintenir le systeme existant, sous réserve d’une
réforme, n’est pas suffisante pour obliger le mlnlst@ a

exercer son pOLlVOlI' discrétionnaire. C\I

La Cour d’appel a conclu que l’approche du
ministre compromettait a la fois I’indépendance et
I’impartialité des conseils d’arbitrage constitués en
vertu de la LACTH, pour lesquels des juges retraités
avaient été désignés. Cette conclusion n’était pas jus-
tifiée. La LACTH commande le recours a des conseils
d’arbitrage ad hoc. Ces conseils ne sont pas caracté-
risés par une sécurité financiére ou une inamovibilité
continuant d’exister apres la fin de I’arbitrage méme.
L’indépendance des arbitres est garantie par leur for-
mation, leur expérience et leur acceptabilité par les
parties. Vu que le par. 6(5) exige la désignation de
personnes compétentes en raison de leur formation, de
leur expérience et de leur acceptabilité par les parties,
I’exercice approprié du pouvoir de désignation permet-
tra de constituer un tribunal administratif qui répondra
aux préoccupations raisonnables concernant 1’indépen-
dance institutionnelle.

L’impartialité fait intervenir des considérations
différentes. La Cour d’appel n’a pas indiqué que les
juges retraités avaient, en fait, des préjugés ou un
parti pris, mais elle a conclu qu’ils pourraient raison-
nablement étre percus comme étant « hostiles aux inté-
réts des travailleurs et des travailleuses, du moins aux
yeux des appelants ». Toutefois, ce critere est axé non
pas sur le point de vue subjectif de ’'une des parties,
mais sur celui de 1’observateur raisonnable, neutre et
renseigné. En tant que catégorie, les juges retraités
n’ont pas plus d’intérét que les autres citoyens dans
I’issue des arbitrages, et il n’y a aucun motif sérieux
de penser qu’ils se plieraient a la volonté du ministre
ou favoriseraient les employeurs afin d’améliorer leurs
chances de désignation future. Une personne raisonna-
ble et bien renseignée ne reprocherait pas aux juges
retraités, en tant que catégorie, d’avoir un parti pris
contre les travailleurs et les travailleuses. Les alléga-
tions de partialité de la part d’une personne doivent étre
examinées cas par cas.



544 C.U.PE. v. ONTARIO (MINISTER OF LABOUR)

284

[2003] 1 S.C.R.

The appropriate standard of review is patent unrea-
sonableness. The pragmatic and functional approach
applies to the judicial review of the exercise of a min-
isterial discretion and factors such as the existence of a
privative clause, the Minister’s expertise in labour rela-
tions, the nature of the question before the Minister and
the wording of s. 6(5) all call for considerable deference.
A patently unreasonable appointment is one whose defect
is immediate, obvious and so flawed in terms of imple-
menting the legislative intent that no amount of curial
deference can justify letting it stand.

The appointments were not patently unreasonable
simply because the Minister did not restrict himself to
the s. 49(10) list of arbitrators. Some arbitrators on the
list were unacceptable to the unions and some acceptable
arbitrators were not on the list, confirming the reasonable-
ness of the Minister’s view that candidates could qualify
without being on the list. However, in assessing whether
the appointments were patently unreasonable, the courts
are entitled to have regard to the importance of the factors
the Minister altogether excluded from his consideration.
In this case, the Minister expressly excluded relevant fac-
tors that went to the heart of the legislative scheme. The
matters before the boards required the familiarity and
expertise of a labour arbitrator. Expertise and neutrality
foster general acceptability. Appointment of an inexpert
and inexperienced chairperson who is not seen as gener-
ally acceptable in the labour relations community is a
defect in approach that is both immediate and obvious.
Having regard to the legislative intent manifested in the
HLDAA, the Minister’s approach to the s. 6(5) appoint-
ments was patently unreasonable. The qualifications of
specific appointees will have to be assessed on a case-by-
case basis if challenged.

The appeal is thus dismissed on the limited ground
that appointments that excluded from consideration
labour relations expertise and general acceptability in the
labour relations community were patently unreasonable.

Per McLachlin C.J. and Major and Bastarache JJ. (dis-
senting): The appropriate standard of review for the exer-
cise of the Minister’s appointment power under s. 6(5)
of the HLDAA is patent unreasonableness. The pragmatic
and functional approach focusses on the particular provi-
sion being invoked. The Minister exercised power under

La norme de controle applicable est celle du caractere
manifestement déraisonnable. L’approche pragmatique
et fonctionnelle s’applique au contrdle judiciaire de
I’exercice d’un pouvoir ministériel discrétionnaire, et des
facteurs comme 1’existence d’une clause privative, 1’ex-
pertise que le ministre posseéde en matiere de relations
du travail, la nature de la question soumise au ministre et=
le libellé du par. 6(5) commandent tous une tres grande ©
déférence. Une désignation manifestement déraisonnable )
est celle qui comporte un défaut flagrant et évident et qui o’
est a ce point viciée, pour ce qui est de mettre a exécution ™
I’intention du législateur, qu’aucun degré de déférence™
judiciaire ne peut justifier de la maintenir.

2003 SC

Les désignations n’étaient pas manifestement dérai-
sonnables simplement parce que le ministre ne s’en est
pas tenu a la liste d’arbitres dressée en vertu du par.
49(10). Certains arbitres inscrits sur la liste étaient inac-
ceptables par les syndicats, alors que d’autres arbitres
acceptables n’étaient pas inscrits sur cette liste, ce qui
confirme le caractere raisonnable de I’opinion du ministre
selon laquelle des candidats non inscrits sur la liste pou-
vaient tout de méme remplir les conditions requises pour
étre désignés. Cependant, en déterminant si les désigna-
tions étaient manifestement déraisonnables, les tribunaux
judiciaires ont le droit de tenir compte de I’'importance
des facteurs que le ministre n’a pas voulu prendre en con-
sidération. En I’espece, le ministre a expressément exclu
des facteurs pertinents qui allaient directement au cceur
du régime législatif. Les questions soumises aux conseils
requéraient les connaissances et I’expertise d’un arbitre
en droit du travail. L’expertise et la neutralité favorisent
I’acceptabilité générale. La désignation au poste de pré-
sident d’une personne inexperte ou inexpérimentée qui
n’est pas percue comme étant généralement acceptable
dans le milieu des relations du travail comporte un défaut
a la fois flagrant et évident. Compte tenu de 1’intention
du législateur qui ressort de la LACTH, 1’approche que le
ministre a adoptée en matiere de désignations fondées sur
le par. 6(5) était manifestement déraisonnable. Si elles
sont contestées, les qualifications de certaines personnes
désignées devront étre évaluées cas par cas.

Le pourvoi est donc rejeté uniquement en raison du
caractere manifestement déraisonnable des désignations
faites sans tenir compte de I’expertise en matiere de
relations du travail et de ’acceptabilité générale dans le
milieu des relations du travail.

La juge en chef McLachlin et les juges Major et
Bastarache (dissidents) : La norme de contrdle applica-
ble a I’exercice par le ministre du pouvoir de désignation
que lui confere le par. 6(5) LACTH est celle du caractere
manifestement déraisonnable. [’approche pragmatique
et fonctionnelle met 1’accent sur la disposition qui est
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a single statute, his enabling legislation, and, absent a
constitutional challenge, the patent unreasonableness
standard need not make room for a review of statutory
interpretation of enabling legislation on a correctness
basis. There is no basis for dividing the Minister’s
decision into component questions subject to different
standards of review, nor should the Minister’s power be
viewed as due less deference because it is circumscribed
by legislation. Not every administrative action involves a
distinct and identifiable exercise of statutory interpreta-
tion. Where, as here, the factors indicate that the question
raised by the provision is one intended by the legislators
to be left to the exclusive decision of the administrative
decision maker, it simply is not one for the courts to
make. The presence of a privative clause is compelling
evidence that deference is due. The Minister knows more
about labour relations than the courts and will be taken
to have expertise. Deference is owed to expert decision
makers designated by the legislature. The fact-based
nature of the question before the Minister also points to
deference and empowering the Minister, rather than an
apolitical actor, suggests a legislative intent of political
accountability.

The Minister did not make appointments that were
patently unreasonable. A contextual approach to statu-
tory interpretation of the enabling legislation is neces-
sary for determining the criteria relevant to exercise of
the discretion. In some cases, the criteria are spelled out
in the legislation, regulations or guidelines or found in
the specific purposes of the relevant Act. In others, the
relevant factors may be unwritten and derived from the
purpose and context of the statute. In this case, there are
no relevant regulations, guidelines, or other instruments,
and the statute does not say much. The Act stipulates
that appointees must be qualified in the opinion of the
Minister, expressly contemplating the importance of the
Minister’s opinion. Labour relations expertise, independ-
ence and impartiality, reflected in broad acceptability,
are not necessarily dominant or obvious factors and
should not be imposed as specific restrictions on the
Minister’s discretion. The Minister developed an opinion
and determined that judging experience was a relevant
qualification. The Act called for the Minister to reach
his own opinion, not to consider a specific determining
factor. Given how much work it takes to identify labour
relations experience and broad acceptability as factors
and to imply them into s. 6(5), weighing them less heav-
ily than another unwritten qualification, namely judicial
experience, does not vitiate the appointments as patently

invoquée. Le ministre a exercé son pouvoir en vertu d’ une
seule loi, a savoir sa loi habilitante, et en 1’absence de
contestation constitutionnelle, il n’est pas nécessaire que
la norme du caractére manifestement déraisonnable ouvre
la porte au controle de I’interprétation de la loi habilitante
selon la norme de la décision correcte. Rien ne justifie de
diviser la décision du ministre en différentes questions
assujetties a des normes de contrdle différentes. Il n’s a
pas lieu non plus de considérer que le pouvoir du miniére
a droit a moins de déférence du fait qu’il est circonﬁit
par la Loi. Les actions administratives ne comportent pas
toutes un exercice distinct et identifiable d’interprétation
législative. Lorsque, comme en 1’espece, les facteurs/en
présence indiquent que la question soulevée par la disgo-
sition en cause est une question que le législateur a v%lu
assujettir au pouvoir décisionnel exclusif de I’instance
administrative, il n’appartient tout simplement pas aux
tribunaux judiciaires de se prononcer sur cette question.
La présence d’une clause privative atteste persuasivement
que I’on doit faire montre de déférence. Le ministre a
une meilleure connaissance des relations du travail que
les tribunaux judiciaires et I’on considérera qu’il a une
expertise. Les décideurs spécialisés désignés par le 1égis-
lateur ont droit a la déférence. La nature contextuelle de
la question soumise au ministre milite elle aussi en faveur
de la déférence et le fait d’habiliter le ministre, au lieu
d’un acteur apolitique, indique que le 1égislateur a voulu
qu’il y ait responsabilité politique.

Les désignations faites par le ministre n’étaient pas
manifestement déraisonnables. Pour déterminer les cri-
teres pertinents relativement a 1’exercice du pouvoir dis-
crétionnaire, il faut interpréter la loi habilitante selon une
méthode contextuelle. Dans certains cas, les critéres sont
énumérés dans la loi, les réglements ou les lignes direc-
trices applicables, ou encore ressortent des objets parti-
culiers de la loi pertinente. Dans d’autres cas, les facteurs
pertinents peuvent étre tacites et émaner de I’objet et du
contexte de la loi en cause. En I’espece, il n’y a aucun
reglement, aucune ligne directrice ni aucun autre instru-
ment pertinents et la loi applicable ne dit pas grand-chose.
La Loi précise que les personnes désignées doivent étre
compétentes de 1’avis du ministre et prévoit ainsi expres-
sément que 1’avis du ministre est important. L’expertise
en relations du travail, I’indépendance et I’impartialité,
que traduit la notion d’acceptabilité générale, ne sont
pas nécessairement des facteurs dominants ou évidents
et ne doivent pas constituer des restrictions particulieres
au pouvoir discrétionnaire du ministre. Le ministre s’est
formé une opinion et a décidé que I’expérience en tant
que juge était une condition requise pertinente. La Loi
exigeait que le ministre forme sa propre opinion et non
qu’il prenne en considération un facteur déterminant
particulier. Compte tenu de la somme de travail néces-
saire pour relever les facteurs que sont 1’expérience en
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unreasonable. It takes significant searching or testing to
find the alleged defect or even the factors said to con-
strain the Minister. It is therefore difficult to characterize
the appointments as immediately or obviously defective,
not in accordance with reason, clearly irrational, or so
flawed that no amount of curial deference could justify
letting them stand based on a failure to consider these
factors. Recognition of the seriousness of quashing a
decision as patently unreasonable is crucial to maintain-
ing the discipline of judicial restraint and deference, and
our intervention is not warranted in these circumstances.

Concerns about institutional independence and
institutional impartiality do not render the Minister’s
appointments patently unreasonable. The Act requires
that the tribunals be ad hoc and retired judges as a class
cannot reasonably be seen as so partial that appointing
them took the Minister outside the bounds of his statutory
discretion. The possibility of a successful challenge to a
particular board is not foreclosed but the constraints on
the Minister’s discretion do not permit a general inquiry
into the independence and impartiality of the boards on
the basis of the appointment process in the absence of a
direct challenge to the boards actually appointed.

Cases Cited
By Binnie J.

Applied: Roncarelli v. Duplessis, [1959] S.C.R.
121; Padfield v. Minister of Agriculture, Fisheries and
Food, [1968] A.C. 997; Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048;
Canadian Broadcasting Corp. v. Canada (Labour
Relations Board), [1995] 1 S.C.R. 157; distinguished:
Mount Sinai Hospital Center v. Quebec (Minister of
Health and Social Services), [2001] 2 S.C.R. 281, 2001
SCC 41; Moreau-Bérubé v. New Brunswick (Judicial
Council), [2002] 1 S.C.R. 249, 2002 SCC 11; referred
to: Air Canada v. British Columbia (Attorney General),
[1986] 2 S.C.R. 539; Ocean Port Hotel Ltd. v. British
Columbia (General Manager, Liquor Control and
Licensing Branch), [2001] 2 S.C.R. 781, 2001 SCC

relations du travail et I’acceptabilité générale et pour sup-
poser qu’ils sont prévus au par. 6(5), le fait de leur accor-
der moins d’importance qu’a une autre condition requise
également tacite, a savoir I’expérience judiciaire, ne vicie
pas les désignations en les rendant manifestement dérai-
sonnables. Il faut procéder 4 un examen ou a une analyse
pour déceler le défaut allégué ou méme les facteurs qui,=
dit-on, restreignent la liberté d’action du ministre. Il est
donc difficile de considérer que les désignations ministé- ()
rielles comportent un défaut flagrant ou évident, qu’elles
sont non conformes a la raison ou clairement irrationnel- ™
les ou qu’elles sont & ce point viciées qu’aucun degré de™
déférence judiciaire ne pourrait justifier de les maintenir)
pour le motif que ces facteurs n’ont pas €té pris en consi-g
dération. Si on veut maintenir le principe de la retenue etoO
de la déférence judiciaires, il est essentiel de reconnaitre

la gravité d’annuler une décision pour le motif qu’elle
est manifestement déraisonnable; nous ne sommes pas
justifiés a intervenir dans ces circonstances.

Les préoccupations relatives a I’'indépendance et a
I’impartialité institutionnelles ne rendent pas manifeste-
ment déraisonnables les désignations faites par le minis-
tre. La Loi exige que les tribunaux administratifs soient
ad hoc, et en tant que catégorie, les juges retraités ne peu-
vent pas étre raisonnablement pergus comme €tant a ce
point partiaux qu’en les désignant le ministre a excédé le
pouvoir discrétionnaire que lui confere la Loi. La possi-
bilité de s’attaquer avec succes a un conseil en particulier
n’est pas écartée, mais en 1’absence d’une contestation
mettant directement en cause 1’indépendance ou I’impar-
tialit€é de conseils réellement constitu€s, les contraintes
auxquelles est soumis le pouvoir ministériel discrétion-
naire ne permettent pas de procéder a un examen général
de I'impartialité et de I’indépendance des conseils, qui
serait fond€ sur le processus de désignation suivi.
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The reasons of McLachlin C.J. and Major and
Bastarche JJ. were delivered by

BASTARACHE J. (dissenting) — I adopt Binnie J.’s
recital of the facts and judicial history. In my view,
however, the Minister of Labour (“Minister”) did
not make appointments that were patently unrea-
sonable. In reaching that decision, I would adopt
a somewhat different approach to that of Binnie
J. with regard to judicial review for abuse of dis-
cretion. I also object to Binnie J.’s conclusion that
the impartiality and independence of boards can
be challenged on the sole basis of the appointment
process without any direct attack on a board actually
constituted.

With regard to judicial review for abuse of dis-
cretion, as I shall explain, the balance of factors in
this case militates unambiguously for the patent
unreasonableness standard of review. This defer-
ential standard applies fully to each appointment.
In reviewing discretionary appointments, I think it
unhelpful and inappropriate, under the pragmatic
and functional approach, to separate the Minister’s
interpretation of the scope of his power under s.
6(5) of the Hospital Labour Disputes Arbitration
Act, R.S.0. 1990, c. H.14 (“HLDAA”), from the
ultimate appointments. Instead, what that approach
requires is to assess the entire discretionary

0.J. No. 358 (QL). Pourvoi rejeté, la juge en chef
McLachlin et les juges Major et Bastarache sont dis-
sidents.

Leslie McIntosh, pour I’ appelant.

Howard Goldblatt, Steven Barrett et Vanessa%\
Payne, pour les intimés.

J. Gregory Richards, Jeff G. Cowan et Susan
Philpott, pour I’intervenante [I’Association du
Barreau canadien.

Michel G. Picher et Barbara A. Mclsaac, c.r.,
pour I’intervenante National Academy of Arbitrators
(Canadian Region).

2003 SCC 29 (Can

Version francaise des motifs de la juge en chef
McLachlin et des juges Major et Bastarache rendus
par

LE JUGE BASTARACHE (dissident) — Je souscris
a ’exposé des faits et a I’historique des procédures
judiciaires figurant dans le motifs du juge Binnie.
Jestime, cependant, que les désignations faites
par le ministre du Travail (« ministre ») n’étaient
pas manifestement déraisonnables. L’ approche que
j utilise pour arriver a cette conclusion differe quel-
que peu de celle du juge Binnie en ce qui concerne
le controle judiciaire pour abus de pouvoir discré-
tionnaire. Je m’oppose également a la conclusion du
juge Binnie voulant que I’impartialité et I’indépen-
dance des conseils puissent étre mises en doute en
raison seulement du processus de désignation suivi,
sans que le conseil réellement constitué ne soit
directement contesté.

Comme je I’expliquerai, en ce qui concerne le
contrdle judiciaire pour abus de pouvoir discrétion-
naire, I'importance relative des facteurs en présence
milite sans équivoque en faveur de I’application de
la norme de controle du caractere manifestement
déraisonnable. Cette norme qui commande la défé-
rence s’ applique parfaitement a chaque désignation.
Je pense qu’en appliquant I’approche pragmatique
et fonctionnelle a I’examen des désignations discré-
tionnaires, il n’est ni utile ni approprié€ de dissocier
des désignations que le ministre a faites, en défini-
tive, de son interprétation de 1’étendue du pouvoir
qui lui est conféré par le par. 6(5) de la Loi sur
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decision against the standard of patent unreasona-
bleness.

Moreover, the constraints on the exercise of the
Minister’s discretion do not permit a general inquiry
into the independence and impartiality of the boards
on the basis of the appointment process in the
absence of a direct challenge to the independence
or impartiality of boards actually appointed. The
respondents’ attack on the institutional independ-
ence or impartiality of the boards must be levied
against a particular board. This attack is not appro-
priately an argument as to whether the Minister
abused his discretion.

I do, however, accept Binnie J.’s analysis and
conclusion that the Minister satisfied his duty of
procedural fairness.

I.  What is the Standard of Review for the Appoint-
ment Power?

I donot share Binnie J.’s appreciation of the poten-
tial confusion in determining, as separate exercises,
the content of the duty of procedural fairness and the
standard of review. Both exercises examine the con-
text of an administrative decision. The same factor
may be salient for both exercises. Nevertheless, the
two inquiries proceed separately and serve different
objectives. The content of the duty of procedural
fairness seeks to ensure the appropriate relationship
between the citizen and the administrative decision
maker. In contrast, the standard of review speaks to
the relationship between the administrative decision
maker and the judiciary. In the former case, there is
no need to determine a degree of deference.

Binnie J. and I agree ultimately on the appropri-
ate standard of review. This agreement masks, how-
ever, some disagreement on the pragmatic and func-
tional approach adopted by this Court.

l'arbitrage des conflits de travail dans les hopitaux,
L.R.O. 1990, ch. H.14 (« LACTH »). Cette appro-
che exige plutot 1’appréciation de I’ensemble de la
décision discrétionnaire selon la norme du caractére
manifestement déraisonnable.

—

De plus, en I’absence d’une contestation mgt-
tant directement en cause 1’indépendance ou I’jfn-
partialité de conseils réellement constitués, Ies
contraintes auxquelles est soumis 1’exercice “du
pouvoir ministériel discrétionnaire ne permet@lt
pas de procéder a un examen général de I'impar-
tialité et de I’indépendance des conseils, qui sefait
fondé sur le processus de désignation suivi. cLa
contestation des intimés, qui met en cause l’in-
dépendance ou I’impartialité institutionnelles des
conseils, doit viser un conseil particulier. La pré-
sente contestation n’est pas une facon appropriée
de se demander si le ministre a abusé de son pou-
voir discrétionnaire.

J’accepte toutefois 1’analyse et la conclusion
du juge Binnie selon lesquelles le ministre s’est
acquitté de son obligation d’équité procédurale.

I.  Quelle norme de contrdle s’ applique au pouvoir
de désignation?

Je ne partage pas I’avis du juge Binnie selon
lequel le fait de déterminer séparément le contenu
de I'obligation d’équité procédurale et la norme
de controle applicable risque d’engendrer une cer-
taine confusion. Dans les deux cas, il y a examen
du contexte d’une décision administrative. Le méme
facteur peut également ressortir dans les deux cas.
Les deux examens sont néanmoins effectués séparé-
ment et visent des objectifs différents. L’ obligation
d’équité procédurale a pour objet d’assurer 1’exis-
tence de bons rapports entre les citoyens et ’ins-
tance décisionnelle administrative. Par contre, la
norme de contrdle concerne les rapports entre 1’ins-
tance décisionnelle administrative et le pouvoir judi-
ciaire. Dans le premier cas, il n’est pas nécessaire
d’établir un degré de déférence.

En définitive, le juge Binnie et moi nous entendons
sur la norme de contrdle applicable. Cette entente
cache toutefois un désaccord au sujet de 1’approche
pragmatique et fonctionnelle adoptée par la Cour.
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As this Court recognized in Pushpanathan v.
Canada (Minister of Citizenship and Immigra-
tion), [1998] 1 S.C.R. 982, at para. 28, this ap-
proach focusses on ‘“the particular, individual
provision being invoked and interpreted by the
tribunal”. The result is that some provisions
within the same statute may require greater def-
erence than others, depending on the factors. It
does not follow, however, that exercise of a dis-
cretionary power under a single provision, such
as s. 6(5) in this appeal, should be viewed as “the
product of a number of issues or determinations”
(Binnie J.’s reasons, at para. 97) with the deci-
sion maker’s statutory interpretation singled out
for closer scrutiny. Binnie J.’s citations to this
Court’s decision in Canadian Broadcasting Corp.
v. Canada (Labour Relations Board), [1995] 1
S.C.R. 157 (“CBC”), support the impression that
a single administrative decision contains within
it parts that are independently reviewable on a
more or, more likely, less deferential standard.
That appeal related to the standard of review for
an agency’s decision that required it to interpret a
statute other than its enabling legislation. The pas-
sage from the plurality, to which Binnie J. refers,
concludes that where the standard of review for
a decision as a whole is patent unreasonableness,
the correctness of the interpretation of an exter-
nal statute may nevertheless affect the overall
reasonableness of that decision. That authority
is not apparently relevant to a case such as the
present appeal, where the Minister exercises a
power under a single statute, his enabling legisla-
tion. Given the present context, reference to that
authority can only suggest, wrongly, that even in
these circumstances a patent unreasonableness
standard must make room, within the broader
decision, for review of statutory interpretation on
a correctness basis. The obvious exception, where
a legal question will take a different standard from
the global decision, is when an agency’s decision
engages constitutional issues. Constitutional
questions will necessarily be reviewable on a cor-
rectness standard. Special cases like CBC will
be dealt with on a case-by-case basis. In this
case, however, the main issue is that of decid-
ing whether the Minister failed to consider proper

Comme la Cour l’a reconnu dans [Darrét
Pushpanathan c. Canada (Ministre de la Citoyen-
neté et de I’Immigration), [1998] 1 R.C.S. 982, par.
28, cette approche met 1’accent sur « la disposition
particuliere invoquée et interprétée par le tribunal ».
Par conséquent, selon les facteurs, certaines dispo-=
sitions d’'une méme loi peuvent commander plus%
de déférence que d’autres. Toutefois, il ne s’ensuitg/
pas que I’exercice d’un pouvoir discrétionnaire eng
vertu d’une seule disposition, comme le par. 6(5),
en I’espece, devrait étre percu comme étant « le©
fruit d’un certain nombre de questions ou de déci-
sions » (motifs du juge Binnie, par. 97), ni qu’il y&
a lieu d’examiner de plus pres ’interprétation quer\J
le décideur a donnée de la loi en cause. Les pas-
sages de l'arrét Société Radio-Canada c. Canada
(Conseil des relations du travail), [1995] 1 R.C.S.
157 («SRC »), que cite le juge Binnie, tendent
a confirmer I’impression qu'une méme décision
administrative comporte des parties qui peuvent
étre controlées indépendamment selon une norme
qui commande plus ou moins de déférence ou qui
est plus susceptible de commander moins de défé-
rence. Ce pourvoi concernait la norme de contrdle
applicable a la décision d’un organisme qui I’a
obligé a interpréter une loi autre que sa loi habili-
tante. Dans le passage mentionné par le juge Binnie,
les juges majoritaires concluent que, dans le cas ou
la norme de contrdle applicable a I’ensemble d’une
décision est celle du caractere manifestement dérai-
sonnable, la justesse de I’interprétation d’une loi
non constitutive peut néanmoins influer sur le carac-
tere raisonnable global de cette décision. Ce précé-
dent n’est manifestement pas pertinent dans un cas
comme la présente affaire ol le ministre exerce son
pouvoir en vertu d’une seule loi, a savoir sa loi habi-
litante. Compte tenu du présent contexte, le renvoi a
ce précédent ne peut qu’indiquer a tort que, méme
dans ces circonstances, la norme du caracteére mani-
festement déraisonnable doit, en ce qui concerne
I’ensemble de la décision, ouvrir la porte au con-
trole de I’interprétation de la loi selon la norme de
la décision correcte. L’exception évidente, ou il sera
nécessaire d’appliquer a une question de droit une
norme différente de celle applicable a I’ensemble de
la décision, est le cas ol la décision d’un organisme
fait intervenir des questions d’ordre constitutionnel,
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factors when making appointments under s. 6(5).
It is a single issue.

It is true that some enabling statutes distinguish
between the agency’s factual and legal determina-
tions. Such statutes may contemplate an appeal from
the agency’s legal determinations while protecting,
with a privative clause, findings of fact. See e.g.
Telecommunications Act, S.C. 1993, c. 38, s. 64(1).
Yet, where there is no basis for dividing a decision
into component questions — here the privative
clause in s. 7 of the HLDAA expressly shields the
entire appointment —, the single appropriate stand-
ard of review, and the deference it dictates, apply to
all aspects of the decision. There is no basis for the
view that an expert decision maker given due def-
erence with regard to a discretionary appointment
power is due less deference because the power is
circumscribed by legislation, the suggestion being
that there is a statutory interpretation aspect to his
or her decision. The authorities that Binnie J. cites
for the self-evident proposition that a discretion is
never untrammelled and that “there is always a per-
spective within which a statute is intended to oper-
ate” (Roncarelli v. Duplessis, [1959] S.C.R. 121, at
p. 140; Padfield v. Minister of Agriculture, Fisheries
and Food, [1968] A.C. 997 (H.L.)) do not indicate
that each administrative action necessarily involves
a distinct and identifiable exercise of statutory inter-
pretation.

Indeed, it is worth recalling the basis on which the
CBC case that Binnie J. cites, supra, discusses the
standard for an agency’s interpretation of an exter-
nal statute. The key factor in the analysis in that case
was the Canada Labour Relations Board’s expertise.
The concern was that the Board did not have exper-
tise respecting the interpretation of the external stat-
ute. What was lacking was expertise as experience,

qui pourront nécessairement faire 1’objet d’un con-
trole fond€ sur la norme de la décision correcte. Des
cas particuliers comme 1’affaire SRC seront traités
au cas par cas. En I’espece, cependant, la principale
question qui se pose est de savoir si, en faisant des
désignations en vertu du par. 6(5), le ministre a ofais
de prendre en considération des facteurs pertineﬁ:ls.
Il s’agit 1a d’une seule question. S

~

(o))

Il est vrai que certaines lois habilitantes établis-
sent une distinction entre les décisions qu’un orga-
nisme prend sur le plan du droit et celles qu’il pr@d
sur le plan des faits. Ces lois peuvent prévoir@n
droit d’interjeter appel contre les décisions de 17or-
ganisme portant sur des questions de droit, tout en
protégeant, au moyen d’une clause privative, ses
conclusions de fait. Voir, par exemple, la Loi sur les
télécommunications, L.C. 1993, ch. 38, par. 64(1).
Pourtant, lorsque rien ne justifie de diviser une déci-
sion en différentes questions — en I’espece, la clause
privative de I’art. 7 LACTH protege expressément la
désignation en entier —, la seule norme de contrdle
applicable et la déférence qu’elle commande visent
tous les aspects de la décision. Rien ne justifie de
considérer que, dans 1’exercice d’un pouvoir discré-
tionnaire, un décideur spécialisé a droit a moins de
déférence du fait que ce pouvoir est circonscrit par
la loi, I’idée étant que sa décision comporte un volet
« interprétation législative ». La jurisprudence que
le juge Binnie cite a I’appui de la proposition évi-
dente voulant qu’un pouvoir discrétionnaire ne soit
jamais illimité et qu’ [TRADUCTION] « une loi [soit]
toujours censée s’appliquer dans une certaine opti-
que » (Roncarelli c. Duplessis, [1959] R.C.S. 121,
p- 140; Padfield c. Minister of Agriculture, Fisheries
and Food, [1968] A.C. 997 (H.L.)), n’indique pas
que toute action administrative comporte nécessai-
rement un exercice distinct et identifiable d’interpré-
tation législative.

En réalité, il vaut la peine de se rappeler la raison
pour laquelle 1’arrét SRC, précité, que cite le juge
Binnie, analyse la norme de contrdle applicable a
Iinterprétation qu’un organisme donne d’une loi
autre que sa loi constitutive. Le facteur clé de 1’ana-
lyse dans cette affaire était I’expertise du Conseil
canadien des relations du travail. On craignait
que le Conseil n’ait pas I’expertise voulue pour
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the kind that a board acquires from applying a stat-
ute repeatedly over time. The nature of this exper-
tise as experience is made clear by lacobucci J.’s
caveat: “I would leave open the possibility that, in
cases where the external statute is linked to the tri-
bunal’s mandate and is frequently encountered by it,
a measure of deference may be appropriate” (CBC,
supra, at para. 48; see also Toronto Catholic District

School Board v. Ontario English Catholic Teachers’

Assn. (Toronto Elementary Unit) (2001), 55 O.R.
(3d) 737 (C.A.), leave to appeal refused June 20,
2002, [2002] 2 S.C.R. ix). Since the Minister has
expertise at applying his own statute, it is difficult
to see the relevance of discussing the interpretation
of the external statute in CBC. Where the standard
of review for a decision is patent unreasonableness,
there is no reason to scrutinize more closely the
decision maker’s interpretation of its own statute.

Indeed, this Court developed the patent unreason-
ableness standard in the context of agencies engaged
in interpreting their enabling legislation. The
reviewing court’s question will often be whether the
statute can bear the agency’s interpretation. This fre-
quently requires of the reviewing court that it defer
to the agency’s interpretation of the enabling legis-
lation. As L’Heureux-Dubé J. wrote for this Court
in Domtar Inc. v. Quebec (Commission d’appel
en matiere de lésions professionnelles), [1993] 2
S.C.R. 756, at p. 775, the patent unreasonableness
standard ensures “that review of the correctness of
an administrative interpretation does not serve, as it
has in the past, as a screen for intervention based on
the merits of a given decision”. See also National
Corn Growers Assn. v. Canada (Import Tribunal),
[1990] 2 S.C.R. 1324; Canadian Union of Public
Employees, Local 963 v. New Brunswick Liquor
Corp., [1979] 2 S.C.R. 227.

interpréter ’autre loi en question. Il lui manquait
I’expertise constituée par ’expérience qu’un tel
organisme acquiert a force d’appliquer une loi. Le
juge lacobucci définit clairement la nature de cette
expertise constituée par 1’expérience lorsqu’il fait
remarquer « qu’une certaine retenue peut étre indi-=
quée dans des cas ou la loi non constitutive se rap—T:l
porte au mandat du tribunal et ou celui-ci est sou- S/
vent appelé a I’examiner » (SRC, précité, par. 48;0
voir aussi Toronto Catholic District School Board C.S
Ontario English Catholic Teachers’ Assn. ( Toront08
Elementary Unit) (2001), 55 O.R. (3d) 737 (C.A.),
autorisation de pourvoi refusée le 20 juin 2002,3
[2002] 2 R.C.S. ix). Vu que le ministre a l’exper—(\J
tise voulue pour appliquer sa loi habilitante, on voit
difficilement I'utilité d’analyser I’interprétation de
la loi non constitutive dans ’affaire SRC. Dans le
cas ou la norme de contr6le applicable a une déci-
sion est celle du caractere manifestement dérai-
sonnable, rien ne justifie d’examiner de plus pres
Iinterprétation que le décideur donne de sa loi habi-
litante.

En fait, la Cour a établi la norme du caractére
manifestement déraisonnable dans le contexte
d’organismes qui interprétaient leur loi habili-
tante. La question que se pose souvent le tribunal
qui effectue un contrdle judiciaire est de savoir si
la loi peut étre interprétée de la fagon dont I’a fait
I’organisme en cause. Pour répondre a cette ques-
tion, le tribunal qui effectue le contrdle judiciaire
doit souvent s’en remette a l'interprétation que
I’organisme donne de sa loi habilitante. Comme la
juge L’Heureux-Dubé I’écrivait, au nom de la Cour,
dans 1’arrét Domtar Inc. c. Québec (Commission
d’appel en matiere de lésions professionnelles),
[1993] 2 R.C.S. 756, p. 775, la norme du carac-
tere manifestement déraisonnable permet d’« évi-
ter qu’un controdle de la justesse de ’interprétation
administrative ne serve de paravent, comme ce fut
le cas dans le passé, a un interventionnisme axé sur
le bien-fondé d’une décision donnée. » Voir aussi
National Corn Growers Assn. c. Canada (Tribunal
des importations), [1990] 2 R.C.S. 1324; Syndicat
canadien de la Fonction publique, section locale
963 c. Société des alcools du Nouveau-Brunswick,
[1979] 2 R.C.S. 227.
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Where, as here, the factors indicate that the ques-
tion raised by the provision is one intended by the
legislators to be left to the exclusive decision of
the administrative decision maker (Pushpanathan,
supra, at para. 26; Pasiechnyk v. Saskatchewan
(Workers’ Compensation Board), [1997] 2 S.C.R.
890, at para. 18, per Sopinka J.), it is not one for
the courts to make. Assignment of such questions to
the decision maker does not serve merely to permit
experienced persons to compile the record for the
inevitable judicial review proceedings in a superior
court. This is particularly clear in the present case,
where the decision maker’s — the Minister’s —
function is only to name a chairperson so that arbi-
tration may proceed expeditiously. For the statutory
scheme to function, the parties must believe, as a
general rule, that where their disagreement requires
the Minister to name a chairperson, that chairperson
is validly chosen and the arbitration must proceed.

The difficulty may stem from Binnie J.’s import-
ing a practical sense of how decisions are actually
made into the specialized judicial review context.
Obviously, one could divide nearly every admin-
istrative decision into preliminary determinations.
Even a purely legal question of statutory interpre-
tation relies on the prior factual determination that
the decision maker was reading the correct ver-
sion of the Act and not some other document. In
the course of selecting a chairperson for an arbitral
board, the Minister made choices concerning for
instance which officials to consult and determined
how many options were open to him. But for judi-
cial review to be workable, courts generally oper-
ate on the assumption that they can isolate a single
decision to be reviewed. They then determine one
standard of review for that decision. For present
purposes, it is unworkable to view the Minister’s
naming of an individual as comprising multiple
determinations.

Admittedly, the pragmatic and functional
approach may require different standards of review

Lorsque, comme en I’espece, les facteurs en pré-
sence indiquent que la question soulevée par la dis-
position en cause est une question que le législateur
a voulu assujettir au pouvoir décisionnel exclusif
de D'instance administrative (Pushpanathan, pré-
cité, par. 26; Pasiechnyk c. Saskatchewan (Workezs’
Compensation Board), [1997] 2 R.C.S. 890, par. 'ES,
le juge Sopinka), il n’appartient pas aux tribun@x
judiciaires de se prononcer sur cette question. Le fait
de confier au décideur le soin de trancher ces qu%s-
tions ne vise pas simplement a permettre a des per-
sonnes expérimentées de constituer le dossier néces-
saire aux fins de I’inévitable contrdle judiciaire par
une cour supérieure. Cela est particulierement &Vi-
dent dans la présente affaire ot I’'unique fonction du
décideur — a savoir le ministre — est de désigner
un président ou une présidente afin que I’arbitrage
puisse se dérouler promptement. Pour que le régime
législatif fonctionne, les parties doivent croire qu’en
regle générale, lorsque leur désaccord force le minis-
tre a désigner une personne a la présidence, cette
désignation est valide et 1’arbitrage doit avoir lieu.

Le fait que le juge Binnie donne une explica-
tion pratique de la maniere dont les décisions sont
effectivement prises dans le contexte spécial du
contrle judiciaire peut constituer le probleme.
Manifestement, presque toute décision administra-
tive pourrait étre divisée en décisions préliminaires.
Méme une question purement juridique d’interpréta-
tion législative repose sur la décision factuelle préa-
lable que le décideur interprétait la bonne version
de Ia loi en cause, et non quelque autre document.
En désignant une personne a la présidence d’un
conseil d’arbitrage, le ministre a fait des choix con-
cernant, par exemple, les fonctionnaires a consulter
et a décidé combien de possibilités s’ offraient a lui.
Mais pour que le contr6le judiciaire soit possible, les
cours de justice tiennent généralement pour acquis
qu’elles peuvent isoler une décision pour la con-
troler. Ils déterminent ensuite la norme de controle
qui sera appliquée a cette décision. Pour les besoins
du présent pourvoi, considérer que la désigna-
tion ministérielle d’une personne comporte main-
tes décisions pose des problemes insurmontables.

Certes, I’approche pragmatique et fonctionnelle
peut exiger I’application de normes de contrdle
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for different questions. This recognizes that the
diversity of the contemporary administrative
state includes different types of decision makers.
Parliament and the provincial legislatures have not
structured or qualified every agency to determine
finally the same types of question. But judicial
review would become grossly unwieldy and com-
plex if each decision was to be viewed as a multi-
plicity of preliminary determinations.

The question, then, is the standard of review
for the exercise of the Minister’s appointment
power under s. 6(5) of the HLDAA. In my view,
Pushpanathan, supra, and this Court’s subsequent
jurisprudence indicate unambiguously that the
appropriate standard is patent unreasonableness.

First, as Binnie J. notes, a privative clause (s. 7)
precludes judicial review of a ministerial appoint-
ment. As noted in Pushpanathan, supra, at para. 30,
the presence of a privative clause “is compelling evi-
dence that the court ought to show deference to the
[administrative decision maker’s] decision”.

As lacobucci J. noted in Canada (Director of
Investigation and Research) v. Southam Inc., [1997]
1 S.C.R. 748, at para. 50, the second and third fac-
tors, expertise and the purpose of the provision
and the Act as a whole, often overlap. I will dis-
cuss them together. I agree with Binnie J. that the
Minister and his officials know more about labour
relations than do the courts. This Court has recently
confirmed in a labour context that courts owe def-
erence to the expert decision makers designated by
the legislature: Ivanhoe inc. v. UFCW, Local 500,
[2001] 2 S.C.R. 566, 2001 SCC 47; Ajax (Town) v.
CAW, Local 222,[2000] 1 S.C.R. 538, 2000 SCC 23.
Although, as Binnie J. notes, the Minister is asked
to make an appointment on behalf of the parties, the
particular provision at issue does not simply refer
to a “qualified” person. Rather, s. 6(5) states that an
appointee is to be qualified “in the opinion of the

différentes a des questions différentes. On reconnait
ainsi que la diversité qui caractérise 1’Etat adminis-
tratif contemporain comprend I’existence de diffé-
rents types de décideurs. Le Parlement et les 1égisla-
tures provinciales n’ont pas structuré les organismes
de maniere a ce qu’ils puissent tous, en définitive,=
trancher le méme genre de questions et ils ne les ac
pas non plus tous autorisés a le faire. Cependant, leé)g/
contrdle judiciaire deviendrait excessivement lourd o,
et complexe si chaque décision devait étre considé-; |
rée comme comportant maintes décisions prélimi-O
naires.

C

2003 S

La question qui se pose est donc celle de la norme
de contrdle applicable a 1’exercice du pouvoir
ministériel de désignation conféré par le par. 6(5)
LACTH. A mon avis, I’arrét Pushpanathan, précité,
et la jurisprudence subséquente de la Cour indiquent
sans équivoque que la norme applicable est celle du
caractere manifestement déraisonnable.

En premier lieu, comme le souligne le juge
Binnie, une clause privative (art. 7) empéche le
controdle judiciaire d’une désignation ministérielle.
Comme on le précise I’arrét Pushpanathan, précité,
par. 30, la présence d’une clause privative « atteste
persuasivement que la cour doit faire montre de rete-
nue a I’égard de la décision » de I’instance décision-
nelle administrative.

Comme le juge Iacobucci I’a fait remarquer dans
I’arrét Canada (Directeur des enquétes et recher-
ches) c. Southam Inc., [1997] 1 R.C.S. 748, par. 50,
les deuxieme et troisieme facteurs, a savoir I’exper-
tise et I’objet de la disposition et de la loi dans son
ensemble, se confondent souvent. Je vais analyser
ces facteurs ensemble. Je partage ’avis du juge
Binnie selon lequel le ministre et ses fonctionnai-
res ont une meilleure connaissance des relations du
travail que les tribunaux judiciaires. La Cour confir-
mait récemment, dans un contexte de relations du
travail, que les tribunaux judiciaires doivent faire
montre de déférence a 1’égard des décideurs spé-
cialisés désignés par le législateur : Ivanhoe inc.
c. TUAC, section locale 500, [2001] 2 R.C.S. 566,
2001 CSC 47; Ajax (Ville) c. TCA, section locale
222, [2000] 1 R.C.S. 538, 2000 CSC 23. Bien que,
comme le souligne le juge Binnie, on demande au
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Minister”. I shall return to this important distinc-
tion in my discussion below of the relevant con-
siderations. This specific language in the enabling
provision demands deference: Suresh v. Canada
(Minister of Citizenship and Immigration), [2002]
1 S.C.R. 3,2002 SCC 1, at para. 30, where the leg-
islation at issue referred, as in the present appeal, to
the opinion of the Minister. See also Mount Sinai
Hospital Center v. Quebec (Minister of Health and
Social Services), [2001] 2 S.C.R. 281,2001 SCC 41,
at para. 57, per Binnie J.

I wish to emphasize the importance of expertise
in determining the standard of review. lacobucci J.
has stated that expertise “is the most important of
the factors that a court must consider in settling on
a standard of review”: Southam, supra, at para. 50.
Expertise is the “substantive rationale for defer-
ence” (D. Dyzenhaus, “The Politics of Deference:
Judicial Review and Democracy”, in M. Taggart,
ed., The Province of Administrative Law (1997),
279, at p. 290). The concept of the specialization
of duties requires that deference be shown to deci-
sions of specialized tribunals on matters falling
within their expertise: Pezim v. British Columbia
(Superintendent of Brokers), [1994] 2 S.C.R.
557, at p.591, per lacobucci J.; Bell Canada
v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R.
1722, at pp. 1745-46, per Gonthier J. This concept
obviously applies to full-time tribunals composed
of members possessing special qualifications or
who presumptively acquire expertise during their
lengthy terms (Southam, supra; Pezim, supra;
National Corn Growers, supra; New Brunswick
Liquor Corp., supra). Yet other decision makers
are also to be accorded deference on the basis of
an expertise superior to that of the reviewing court.
In Moreau-Bérubé v. New Brunswick (Judicial
Council), [2002] 1 S.C.R. 249, 2002 SCC 11, at
paras. 50-53, this Court held that the collegial com-
position of the New Brunswick Judicial Council,

ministre de faire une désignation au nom des par-
ties, la disposition en cause ne renvoie simplement
pas a une personne « compétente ». Le paragraphe
6(5) précise plutot que la personne désignée doit
étre compétente « a son avis », ¢’est-a-dire de I’avis
du ministre. Je reviendrai sur cette importante dis-
tinction dans I’analyse que je ferai des élémeits
pertinents qui doivent &tre pris en considération.Ce
libell¢é particulier de la disposition habilitante caom-
mande la déférence : voir ’arrét Suresh c. Can@a
(Ministre de la Citoyenneté et de I'Immigratién),
[2002] 1 R.C.S. 3, 2002 CSC 1, par. 30, ou laiﬁ)pi
en cause mentionnait, comme en I’espece, I’avis=lu

ministre. Voir aussi Centre hospitalier Mont-Sinai

c. Québec (Ministre de la Santé et des Services
sociaux), [2001] 2 R.C.S. 281, 2001 CSC 41, par.
57, le juge Binnie.

Je tiens a souligner I’importance de 1’expertise
en ce qui concerne la détermination de la norme
de contrdle applicable. Le juge lacobucci a affirmé
que l’expertise «est le facteur le plus important
qu’une cour doit examiner pour arréter la norme
de contrdle applicable » : Southam, précité, par. 50.
L’expertise constitue la [TRADUCTION] « justifica-
tion fondamentale de la déférence » (D. Dyzenhaus,
« The Politics of Deference : Judicial Review and
Democracy », dans M. Taggart, dir., The Province
of Administrative Law (1997), 279, p. 290). Le con-
cept de la spécialisation des fonctions commande
la déférence a 1’égard des décisions que des tribu-
naux administratifs spécialisés rendent sur des ques-
tions relevant de leur champ d’expertise : Pezim c.
Colombie-Britannique (Superintendent of Brokers),
[1994] 2 R.C.S. 557, p. 591, le juge lacobucci; Bell
Canada c. Canada (Conseil de la radiodiffusion
et des télécommunications canadiennes), [1989]
1 R.C.S. 1722, p. 1745-1746, le juge Gonthier. Ce
concept s’applique manifestement aux tribunaux
administratifs a temps plein composés de mem-
bres qui possedent des compétences particulieres
ou qui sont présumés avoir acquis une expertise
au cours de leurs longs mandats (Southam, Pezim,
National Corn Growers et Société des alcools du
Nouveau-Brunswick, précités). Pourtant, d’autres
décideurs ont également droit a la déférence en
raison de leur expertise plus grande que celle du
tribunal qui effectue le contrdle judiciaire. Dans

17
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among other factors, amounted to some expertise
deserving deference, even though no member of
the Council necessarily had qualifications any dif-
ferent from those of the reviewing judge. In Law
Society of New Brunswick v. Ryan, [2003] 1 S.C.R.
247,2003 SCC 20, at para. 32, the Court noted that
the fact of being a lay person could, in the context
of a lawyers’ Discipline Committee, amount to a
certain expertise distinct from that of a court in the
sense that a lay person may better understand how
particular forms of conduct and choice of sanctions
would affect the general public’s perception of the
legal profession and confidence in the administra-
tion of justice. As for Ministers exercising discre-
tion, this Court’s jurisprudence makes clear that
they will be taken to have expertise, by virtue of
their position, their ability to weigh policy con-
cerns, and their access to information: Suresh,
supra, at para. 31; Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
at para. 59. In this case, in particular, the labour
relations context is one more appropriately left to
management by the legislatures and the executive
than by the courts. As LeBel J. recently noted,
“[t]he management of labour relations requires a
delicate exercise in reconciling conflicting values
and interests. The relevant political, social and eco-
nomic considerations lie largely beyond the area
of expertise of courts”: R. v. Advance Cutting &
Coring Lid., [2001] 3 S.C.R. 209, 2001 SCC 70,
at para. 239. In the present case, then, the formal
rationale for deference provided by the legislative
text “in the opinion of the Minister” overlaps with
the substantive rationale for deference, the fact that
the Minister actually is better positioned to make
the assessment than any reviewing court.

Finally, the fourth factor, the nature of the ques-
tion, also points to deference. Appointment of a

Parrét Moreau-Bérubé c. Nouveau-Brunswick
(Conseil de la magistrature), [2002] 1 R.C.S. 249,
2002 CSC 11, par. 50-53, la Cour a statué que la
composition collégiale du Conseil de la magistra-
ture du Nouveau-Brunswick, notamment, repré-
sentait une expertise justifiant la déférence, méme=
si aucun membre du Conseil ne possédait néces- <
sairement des compétences différentes de celles du§
juge effectuant le contrdle judiciaire. Dans 1’arréto,
Barreau du Nouveau-Brunswick c. Ryan, [2003] 18
R.C.S. 247, 2003 CSC 20, par. 32, la Cour a fait8
remarquer que le fait d’étre un non-juriste pouvait, o,
dans le contexte d’un comité de discipline pour lesS
avocats, représenter une certaine expertise différente
de celle d’un tribunal judiciaire, en ce sens qu’un
non-juriste peut mieux comprendre en quoi certains
comportements et certains choix de sanctions pour-
raient affecter I’image de la profession juridique
dans le public en général et sa confiance dans 1’ad-
ministration de la justice. En ce qui concerne 1’exer-
cice d’un pouvoir discrétionnaire par un ministre,
la jurisprudence de la Cour établit clairement que
I’on considérera que le ministre a une expertise en
raison du poste qu’il occupe, de son aptitude a éva-
luer des préoccupations de politique générale et de
I’acces qu’il a a des sources d’information : Suresh,
précité, par. 31; Baker c. Canada (Ministre de la
Citoyenneté et de I’Immigration), [1999] 2 R.C.S.
817, par. 59. En I’espece particulierement, il con-
vient davantage que le soin de gérer les relations du
travail releéve des pouvoirs législatif et exécutif que
du pouvoir judiciaire. Comme 1’a récemment fait
remarquer le juge LeBel, « [l]a gestion des relations
du travail exige un exercice délicat de conciliation
des valeurs et intéréts divergents. Les considéra-
tions politiques, sociales et économiques pertinen-
tes débordent largement du domaine d’expertise des
tribunaux » : R. c. Advance Cutting & Coring Ltd.,
[2001] 3 R.C.S. 209, 2001 CSC 70, par. 239. Donc,
en I’espece, la justification officielle de la déférence
qu’expriment les mots « a son avis », ¢’est-a-dire de
I’avis du ministre, se confond avec sa justification
fondamentale, a savoir que le ministre est vraiment
mieux placé pour procéder a 1’évaluation qu’un tri-
bunal qui effectue un controle judiciaire.

N

Enfin, le quatrieme facteur, a savoir la nature
de la question, milite lui aussi en faveur de la
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particular arbitrator to a particular hospital labour
dispute is ‘“highly fact-based and contextual”:
Suresh, supra, at para. 31. More generally, dis-
cretionary decision makers are given “substan-
tial leeway” and are presumptively due deference:
Baker, supra, at para. 56. Furthermore, empower-
ing the Minister, as opposed to an apolitical figure
such as the Chief Justice of the province, suggests
a legislative intent that political accountability also
play a role in policing appointments and the integ-
rity of hospitals interest arbitration. See Comeau’s
Sea Foods Ltd. v. Canada (Minister of Fisheries
and Oceans), [1997] 1 S.C.R. 12, at para. 50, per
Major J.

The Minister’s appointments are thus reviewable
only on the most deferential, patent unreasonable-
ness standard, and it is this standard I shall now

apply.

II. Was Appointing Retired Judges Patently Unrea-
sonable?

A. The Standard of Patent Unreasonableness

Before answering this question, it is helpful to
review some of the ways that this Court has articu-
lated the test for patent unreasonableness. These are
not independent, alternative tests. They are simply
ways of getting at the single question: What makes
something patently unreasonable?

In Suresh, supra, at para. 41, this Court indicated
that a patently unreasonable decision is one that is
unreasonable on its face, unsupported by evidence,
or vitiated by failure to consider the proper factors
or apply the appropriate procedures. This linkage
of the nominate grounds for abuse of discretion
with the patent unreasonableness standard demon-
strates the unified approach to review of discretion-
ary decision making set out by L'Heureux-Dubé J.
in Baker, supra. Other formulations of the test for
patent unreasonableness are also helpful. Most rel-
evantly in this appeal, other formulations assist in

déférence. La désignation d’un arbitre pour un
conflit de travail dans un hopital est « largement
contextuelle et tributaire des faits » : Suresh, pré-
cité, par. 31. De maniere plus générale, les déci-
deurs discrétionnaires disposent d’« une grande
liberté d’action » et sont présumés avoir droit a=la
déférence : Baker, précité, par. 56. En outre, le fait
d’habiliter le ministre, au lieu d’une personn ve’
apolitique comme le juge en chef de la provinee,
indique que le législateur a voulu que la resporga-
bilité politique joue elle aussi un rdle dans la sur-
veillance des désignations et le maintien de 1’intg-
grité des arbitrages de différends dans les hdpitagx.
Voir Comeau’s Sea Foods Ltd. ¢. Canada (Ministre
des Péches et des Océans), [1997] 1 R.C.S. 12, par.
50, le juge Major.

Les désignations ministérielles ne peuvent ainsi
faire I’objet d’un contrdle que selon la norme com-
mandant la plus grande déférence, a savoir la norme
du caractere manifestement déraisonnable, et c’est
cette norme que je vais maintenant appliquer.

II. La désignation de juges retraités Etait-elle
manifestement déraisonnable?

A. La norme du caractére manifestement dérai-
sonnable

Avant de répondre a cette question, il est utile
d’examiner certaines fagons dont la Cour a formulé
le critere du caractére manifestement déraisonna-
ble. Il s’agit non pas de criteres indépendants ou de
rechange, mais simplement de facons d’exprimer la
seule question qui se pose : qu’est-ce qui fait qu’une
chose est manifestement déraisonnable?

Dans I'arrét Suresh, précité, par. 41, la Cour a
indiqué qu’une décision manifestement déraison-
nable est une décision déraisonnable a premiere
vue qui n’est pas €tayée par la preuve ni viciée
par ’omission de tenir compte des facteurs perti-
nents ou d’appliquer la procédure appropriée. Cette
corrélation entre les causes énumérées d’abus de
pouvoir discrétionnaire et la norme du caractere
manifestement déraisonnable démontre 1’approche
unifiée que la juge L’ Heureux-Dubé a exposée, dans
I’arrét Baker, précité, relativement au contrdle du
processus décisionnel discrétionnaire. D’autres
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construing the terms “vitiated by failure to consider
the proper factors”. A reweighing or reconsideration
of factors that were originally considered will not
suffice to vitiate the decision. Furthermore, it is not
necessarily sufficient that a new relevant factor be
invoked to vitiate the ministerial decision.

In Ryan, supra, Tacobucci J. writes that “[a] deci-
sion that is patently unreasonable is so flawed that
no amount of curial deference can justify letting it
stand” (para. 52).

In Southam, supra, lacobucci J. distinguishes
the reasonableness simpliciter standard from that
of patent unreasonableness. He states that the dif-
ference lies “in the immediacy or obviousness of
the defect. If the defect is apparent on the face of
the tribunal’s reasons, then the tribunal’s decision is
patently unreasonable.” A decision is not patently
unreasonable, he says, “if it takes some significant
searching or testing to find the defect”. He says too
that “once the lines of the problem have come into
focus, ... the unreasonableness will be evident”
(para. 57). Another way of getting at the evident
quality of the unreasonableness is to say that once
identified, a defect rendering a decision patently
unreasonable “can be explained simply and easily”
(Ryan, supra, at para. 52).

In Canada (Attorney General) v. Public Service
Alliance of Canada, [1993] 1 S.C.R. 941 (“PSAC”),
Cory J. states that the “very strict test” of patent
unreasonableness is whether the decision is “clearly
irrational, that is to say evidently not in accordance
with reason” (pp. 963-64).

These formulations indicate the high degree of
deference in the patent unreasonableness standard.
Even where a reasonableness simpliciter stand-
ard applies, the question is not what decision the

formulations du critére du caractére manifestement
déraisonnable sont également utiles. Fait tres per-
tinent en I’espéce, d’autres formulations aident a
interpréter les mots « viciée par 1’omission de tenir
compte des facteurs pertinents ». La réévaluation
ou le réexamen des éléments pris en considération=
initialement ne suffit pas pour que la décision S0it T
viciée. Il ne suffit pas nécessairement non plus d’in—S
voquer un nouveau facteur pertinent pour que lac
décision ministérielle soit viciée.

(

CC2

Dans I’arrét Ryan, précité, le juge Iacobucci écrit??
qu’« [u]ne décision qui est manifestement déraison-&
nable est a ce point viciée qu’aucun degré de défé-&
rence judiciaire ne peut justifier de la maintenir »
(par. 52).

Dans I’arrét Southam, précité, le juge Iacobucci
établit une distinction entre la norme de la décision
raisonnable simpliciter et celle du caractére mani-
festement déraisonnable. Selon lui, la différence
réside « dans le caractere flagrant ou évident du
défaut. Si le défaut est manifeste au vu des motifs
du tribunal, la décision de celui-ci est alors mani-
festement déraisonnable. » Une décision n’est pas
manifestement déraisonnable, dit-il, « s’il faut
procéder a un examen ou a une analyse en profon-
deur pour déceler le défaut ». Il ajoute qu’« une
fois que les contours du probleme sont devenus
apparents, [. . .] [le] caractere déraisonnable res-
sortira » (par. 57). Une autre fagon d’appréhender
I’aspect manifeste du caractere déraisonnable con-
siste a dire que, des qu’il est relevé, le défaut qui
rend une décision manifestement déraisonnable
« peut étre expliqué simplement et facilement »
(Ryan, précité, par. 52).

Dans TVarrét Canada (Procureur général) c.
Alliance de la Fonction publique du Canada, [1993]
I R.C.S. 941 (« AFPC »), le juge Cory affirme que
le « critere tres strict » du caractére manifestement
déraisonnable consiste a se demander si une décision
est « clairement irrationnelle, c¢’est-a-dire, de toute
évidence non conforme a la raison » (p. 963-964).

Il ressort de ces formulations que la norme du
caractere manifestement déraisonnable commande
une grande déférence. Méme lorsque la norme de
la décision raisonnable simpliciter s applique, la



301

[2003] 1 R.C.S.

S.C.EP. ¢. ONTARIO (MINISTRE DU TRAVAIL)

Le juge Bastarache 561

reviewing judge would have made in the shoes of
the administrative decision maker: Southam, supra,
at paras 79-80, per lacobucci J. This is even more the
case when the standard is patent unreasonableness.
Indeed, this Court has stated explicitly that a review-
ing court’s role is not to reweigh the factors consid-
ered by the discretionary decision maker: Suresh,
supra, at paras. 37-41. Nor is the goal to review the
decision or action on its merits: Canadian Union of
Public Employees, Local 301 v. Montreal (City),
[1997] 1 S.C.R. 793, at para. 53, per L’ Heureux-
Dubé J.

Having set out this background on the standard,
I turn now to apply that standard to the Minister’s
appointments of chairpersons.

B. Application of the Standard

Binnie J. concludes that the appointments were
patently unreasonable because the Minister’s
approach excluded relevant criteria (labour relations
experience and broad acceptability) and substituted
another criterion (prior judicial experience).

This assessment requires that we determine the
relevant criteria for exercise of the discretion, or at
least whether the Minister relied upon irrelevant cri-
teria or failed to consider a relevant and important
criterion. I agree with Binnie J. that a contextual
approach to statutory interpretation of the enabling
legislation is necessary for determining the relevant
criteria. We disagree, however, as to what the essen-
tial criteria ultimately turn out to be. We disagree
as to which factor or factors must be given primary
importance for an appointment to survive review as
not “clearly irrational” or patently unreasonable.

In the clearest of cases, the criteria constrain-
ing the exercise of a discretion will be spelled out
in the legislation itself. In other cases, the relevant
factors to consider will be specified in regulations

question n’est pas de savoir quelle décision aurait
rendue le juge qui effectue le contrdle s’il avait été a
la place de I'instance décisionnelle administrative :
Southam, précité, par. 79-80, le juge lacobucci. Cela
est d’autant plus vrai lorsque la norme applicable est
celle du caractere manifestement déraisonnable.ZEn
fait, la Cour a précisé que le réle du tribunal qui effec-
tue un controle judiciaire n’est pas de réévaluerdes
facteurs considérés par le décideur discrétionnaizg :
Suresh, précité, par. 37-41. L’objectif n’est pas @n
plus de contrdler la décision ou I’action quantCau
fond : Syndicat canadien de la fonction publigiie,
section locale 301 c. Montréal (Ville), [199781
R.C.S. 793, par. 53, la juge L'Heureux-Dubé.

Apres avoir exposé le contexte dans lequel elle
s’applique, je vais maintenant appliquer la norme
aux désignations ministérielles des présidents.

B. Application de la norme

Le juge Binnie conclut que les désignations
étaient manifestement déraisonnables parce que
I’approche adoptée par le ministre excluait les cri-
teres pertinents (expertise en matiere de relations du
travail et acceptabilité générale) et leur substituait
un autre critere (expérience judiciaire antérieure).

Cette appréciation oblige a déterminer les crite-
res pertinents pour 1’exercice du pouvoir discrétion-
naire, ou du moins a se demander si le ministre s’est
fondé sur des criteéres non pertinents ou encore s’il
a omis de prendre en considération un critére perti-
nent et important. Je partage I’avis du juge Binnie
selon lequel, pour déterminer les criteres perti-
nents, il faut interpréter la loi habilitante selon une
méthode contextuelle. Nous sommes, toutefois, en
désaccord sur ce qui, en définitive, s’est révélé étre
les criteres essentiels. Nous ne nous entendons pas
sur la question de savoir a quel facteur (ou quels fac-
teurs) il faut accorder une importance primordiale
pour qu’une désignation résiste au contrdle pour le
motif qu’elle n’est ni « clairement irrationnelle » ni
manifestement déraisonnable.

Dans les cas les plus évidents, la loi elle-méme
énumere les criteres qui limitent 1’exercice d’un
pouvoir discrétionnaire. Dans d’autres cas, des
reglements ou des lignes directrices précisent les
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or guidelines. For example, in Baker, supra, this
Court quashed the immigration officer’s decision.
In making the decision, the officer had failed to
consider a factor expressly included in the relevant
guidelines issued by the Minister of Citizenship
and Immigration. Other indications of the impor-
tant considerations were found in the specific
purposes of the relevant Act and in international
instruments (Baker, supra, at para. 67). In that
appeal, the appropriate standard of review was the
less deferential standard of reasonableness simpli-
citer. In other words, Baker says nothing one way
or the other as to whether the failure to weigh heav-
ily the interests of the children — a factor explic-
itly stated in the relevant documents — would have
vitiated the decision as patently unreasonable. In
yet another category of cases, the relevant factors
may be unwritten, derived from the purpose and
context of the statute. For example, in Roncarelli,
supra, this Court reasonably inferred that denying
or revoking a liquor permit for reasons irrelevant
to the sale of liquor in a restaurant lay beyond
the scope of the discretion conferred upon the
Commission by the Alcoholic Liquor Act. Note,
however, that it was an irrelevant factor that was
inferred in Roncarelli. A statute cannot reasonably
spell out and exclude in advance every irrelevant,
bad faith or abusive consideration. It is much sim-
pler for a legislator to spell out the relevant factors,
and we often expect it to have done so. I would
caution, then, against reviewing courts too easily
concluding that implied factors are relevant and
that failure, first to perceive them at all, and second
to consider them, vitiates a decision. What, then,
are the relevant factors in this case?

In this case, the statute does not say very much. It
stipulates that appointees must be “qualified to act”.
It also states, significantly, that it is “in the opinion
of the Minister” that such persons must be qualified

éléments pertinents qui doivent étre considérés.
Par exemple, dans ’arrét Baker, précité, la Cour
a annulé la décision de I’agent d’immigration.
En rendant sa décision, celui-ci n’avait pas tenu
compte d’un facteur explicitement prévu dans les
lignes directrices pertinentes du ministre de la=
Citoyenneté et de I'Immigration. D’autres indica-©
tions des €léments importants devant étre pris enO
considération ressortaient des objets particulierso
de la loi applicable, et des instruments internatio—g
naux (Baker, précité, par. 67). Dans ce pourvoi, laO
norme de contrdle applicable était celle de la déci-,
sion raisonnable simpliciter, qui commande moinsS
de déférence. Autrement dit, ’arrét Baker ne dit™
absolument rien au sujet de la question de savoir si
I’omission d’accorder de I’importance aux intéréts
des enfants — facteur prévu explicitement dans les
documents pertinents — aurait vicié la décision en
la rendant manifestement déraisonnable. La encore,
dans une autre catégorie de cas, les facteurs perti-
nents peuvent étre tacites et émaner de 1’objet et du
contexte de la loi en cause. Par exemple, dans 1’ar-
rét Roncarelli, précité, la Cour a raisonnablement
inféré que le refus ou la révocation d’un permis
d’alcool, pour des raisons n’ayant rien a voir avec
la vente d’alcool dans un restaurant, outrepassait
le pouvoir discrétionnaire conféré a la Commission
par la Loi des liqueurs alcooliques. Cependant, il
y a lieu de noter que I’on a inféré un facteur non
pertinent dans 1’arrét Roncarelli. Une loi ne peut
pas raisonnablement énumérer et exclure d’avance
tout facteur non pertinent, caractérisé par la mau-
vaise foi ou encore abusif. Il est beaucoup plus
simple pour le 1égislateur d’énumérer les facteurs
pertinents et c’est ce a quoi nous nous attendons
souvent. Par conséquent, je déconseille aux tribu-
naux qui effectuent un contréle judiciaire de con-
clure trop facilement que des facteurs implicites
sont pertinents et que le défaut, premierement, de
les percevoir et, deuxiemement, de les prendre en
considération, a pour effet de vicier une décision.
Quels sont donc les facteurs pertinents en 1’es-
pece?

Dans la présente affaire, la loi applicable ne
dit pas grand-chose. Elle prévoit que les person-
nes désignées doivent étre « compétentes pour
agir en cette qualité [d’arbitre]. » Fait révélateur,
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to act. In other words, the statute expressly contem-
plates that the Minister’s opinion is important. |
have already noted these words in determining the
appropriate degree of deference. There are no rel-
evant regulations, guidelines, or other instruments.
Are there other relevant factors? In other words, can
the reviewing court infer other factors relevant to the
Minister in appointing a chairperson under s. 6(5)
from the legislative context?

Binnie J. states that the “need for labour relations
expertise, independence and impartiality, reflected
in broad acceptability, has been a constant refrain
of successive Ministers of Labour” (para. 177). I
am not persuaded that either repetition of this need
by Ministers of Labour or the context in which par-
ticular labour relations expertise and broad accept-
ability may have appeared essential constitutes a
basis for implying dominant factors, as if they were
stipulated in regulations or guidelines. Nor are these
factors obvious, like the fact, in Roncarelli, supra,
that discretion to renew a liquor licence must not be
wielded to punish a person who posts bail for fellow
members of a religious minority.

I have already noted that a patently unreasonable
decision is one marked by the immediacy or obvi-
ousness of the defect. Where the alleged defect is
failure to consider relevant factors, I think it impor-
tant that those factors must themselves be imme-
diately identifiable or obvious. In accordance with
their duty, counsel for the respondents have assidu-
ously compiled a record that presents the need for
labour relations expertise and broad acceptability in
its best light. They have collected excerpts from var-
ious reports, the legislative history of the HLDAA,
and statements by Ministers of Labour. The fact
that these materials are neatly compiled in the
respondents’ record makes the significance of those

elle prévoit €galement que c’est «a son avis »,
c’est-a-dire de ’avis du ministre, que ces person-
nes doivent étre compétentes pour agir en qualité
d’arbitre. En d’autres termes, la loi prévoit expres-
sément que 1’avis du ministre est important. J’ai
déja souligné ces mots en déterminant le dezié
de déférence approprié. Il n’y a aucun réglemef'nt,
aucune ligne directrice ni aucun autre instrument
pertinents. Y a-t-il d’autres facteurs pertinenss?
En d’autres termes, le tribunal qui effectue le con-
trole judiciaire peut-il inférer du contexte 1égislatif
I’existence d’autres facteurs pertinents aux fins.de
désignation ministérielle d’un président ou d’ e
présidente en vertu du par. 6(5)? o

Le juge Binnie dit que « les ministres du Travail
qui se sont succédé [. . .] ont constamment réitéré
le besoin d’expertise en relations du travail, d’in-
dépendance et d’impartialité, que traduit la notion
d’acceptabilité générale » (par. 177). Je ne suis pas
convaincu que le fait que des ministres du Travail
aient réitéré ce besoin, ou le contexte dans lequel
une expertise particuliere en matiere de relations
du travail et une acceptabilité générale peuvent
avoir paru essentielles, justifie de supposer 1’exis-
tence de facteurs dominants, comme s’ils étaient
prévus dans des reglements ou des lignes direc-
trices. Ces facteurs ne sont pas évidents non plus,
comme le fait, dans I’arrét Roncarelli, précité, que
le pouvoir discrétionnaire de renouveler un permis
d’alcool ne doit pas servir a punir une personne qui
fournit un cautionnement pour des membres de la
minorité religieuse a laquelle elle appartient.

J’ai déja fait remarquer qu’une décision mani-
festement déraisonnable est caractérisée par le
caractere flagrant ou évident du défaut qu’elle
comporte. Lorsque le défaut allégué est 1’omis-
sion de tenir compte de facteurs pertinents, je
pense qu’il est important que ces facteurs soient
eux-mémes flagrants ou évidents. Conformément
a leur devoir, les avocats des intimés ont pris soin
de constituer un dossier présentant sous son aspect
le plus favorable le besoin d’acceptabilité générale
et d’expertise en maticre de relations du travail.
Ils ont rassemblé des extraits de divers rapports,
I’historique législatif de la LACTH ainsi que des
déclarations de ministres du Travail. Le fait que

31

32



33

564 C.U.PE. v. ONTARIO (MINISTER OF LABOUR)

304

Bastarache J. [2003] 1 S.C.R.

criteria obvious, or at least much more obvious, than
it has ever been. I do not dispute that the respond-
ents made a good case for the importance of read-
ing those factors into the statute, but doing so was
a difficult task. In my view, the general affirmations
and aspirations Binnie J. refers to in para. 110 came
nowhere near the evidentiary threshold for imposing
a specific restriction on the wide discretion set out in
S. 6(5). Would the factors Binnie J. relies upon have
been obvious to a new Minister of Labour called
on to exercise his discretion under s. 6(5)? Could
the Minister have been expected to compile a thor-
ough history of the HLDAA before acting? I do not
believe so.

Binnie J. states that there is no need to impute to
the Minister a knowledge of the HLDAA’s legisla-
tive history, because the Minister himself summa-
rized the legislative intent in a letter. My difficulty
with this comment is that the reviewing court’s
exercise is simply to determine what is required
by the enabling statute. If, as I suggest, we could
not reasonably expect that the bare text of s. 6(5)
would give to a subsequent Minister of Labour an
appreciation of all the factors that Binnie J. finds
relevant, this is significant. Binnie J. also charac-
terizes that letter of February 2, 1998, as having
“defined” the Minister’s mandate (para. 183). I do
not think that statements by the Minister express-
ing his opinion as to his own role should be taken as
constraining his discretion or as, effectively, writ-
ing new conditions into the statute. The Minister
could not eliminate relevant statutory criteria by
making a statement or writing a letter; I do not
think that by the same means he can add any. The
Minister’s own letter does not constrain his discre-
tion or define his mandate in the same way that, in
Baker, official guidelines, the specific purposes of
the Act, and the pertinent international instruments
framed the relevant considerations for the admin-
istrative official. Indeed, the letter of February 2,
1998, is not inconsistent with the Minister’s even-
tual appointments: the Minister was of the opin-
ion that the parties must perceive the process as

ces documents soient soigneusement réunis dans
le dossier des intimés rend 1’importance de ces
criteres évidente ou, du moins, beaucoup plus
évidente qu’elle ne I’a jamais été. Je ne conteste
pas que les intimés ont bien démontré, non sans
peine, I’importance de considérer que la loi en=
cause inclut ces facteurs. A mon avis, les affirma-&
tions et les aspirations générales que le juge Binnie\oﬁ
mentionne au par. 110 sont loin de correspondre ac,
la norme de preuve requise pour assujettir a uneS
restriction particuliere le large pouvoir discrétion-O
naire prévu au par. 6(5). Les facteurs sur lesquelsq,
s’appuie le juge Binnie auraient-ils été évidentsS
aux yeux d’un nouveau ministre du Travail appelé”
a exercer le pouvoir discrétionnaire que lui con-
fere le par. 6(5)? Pouvait-on s’attendre a ce que le
ministre fasse 1’historique complet de la LACTH

avant d’agir? Je ne le crois pas.

Selon le juge Binnie, il n’est pas nécessaire
de supposer que le ministre a une connaissance
de I’historique de la LACTH, étant donné qu’il a
lui-méme résumé I’intention du législateur dans
une lettre. Selon moi, le probleme que pose ce
commentaire réside dans le fait que le tribunal qui
effectue le controle judiciaire est simplement tenu
de déterminer ce qu’exige la loi habilitante. Cela
serait important si, comme je I’indique, nous ne
pouvions pas raisonnablement nous attendre a ce
que le seul texte du par. 6(5) fournisse a un minis-
tre du Travail subséquent une appréciation de tous
les facteurs jugés pertinents par le juge Binnie.
Le juge Binnie considere aussi que la lettre du 2
février 1998 « définissait » le mandat du ministre
(par. 183). Je ne crois pas qu’il y ait lieu de consi-
dérer que les affirmations dans lesquelles le minis-
tre exprime son avis au sujet de son propre role
limitent son pouvoir discrétionnaire ou qu’elles
ont pour effet d’ajouter d’autres conditions dans
la Loi. Le ministre ne pouvait pas éliminer des
criteres légaux pertinents au moyen d’une affirma-
tion ou d’une lettre; je ne crois pas non plus qu’il
puisse en ajouter de la méme fagon. La lettre que le
ministre a rédigée ne limite pas son pouvoir discré-
tionnaire ou ne définit pas son mandat de la méme
facon que, dans I’affaire Baker, les lignes directri-
ces officielles, les objets particuliers de la Loi et les
instruments internationaux pertinents énongaient
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credible; he was also, evidently, of the opinion that
the persons he appointed were qualified to act.

Binnie J. notes that the parties brought our atten-
tion to subsequent provincial legislation, the Back to
School Act (Toronto and Windsor), 2001, S.0. 2001,
c. 1, that explicitly enables a Minister to appoint a
replacement arbitrator lacking certain characteris-
tics. The unions suggested that where the legisla-
ture wishes to rule out relevant experience and the
other indicia of an objectively qualified chairperson,
it knows how to do so. I note that such a provision
also shows that, where the legislature so intends, it
knows how to specify in some detail the positive or
negative attributes of potential chairpersons. In any
event, it is an error, in my view, to assume, a con-
trario, that the term “in the opinion of the Minister,
qualified to act” in the HLDAA requires the presence
of characteristics that may be dispensed with under
the later, unrelated statute.

The Minister in the present appeal developed an
opinion as to who was qualified to act. He deter-
mined that judging experience was relevant. He
valued professional experience as an impartial
decision maker. He recognized that judges are
typically generalists who quickly learn the nec-
essary substance within the context of each case.
The Minister clearly gave experience in the health
field less weight than some would have preferred;
this is because he was dealing with parties unable
to agree on a mutually acceptable qualified person
and thought experience as an impartial decision
maker was more crucial. All we can presume is
that, all things considered, he found independence
and experience at judicially resolving disputes to
be more important. The HLDAA called for the

les €éléments pertinents que le fonctionnaire de
I’organisme administratif devait prendre en con-
sidération. En fait, la lettre du 2 février 1998
n’est pas incompatible avec les désignations que
le ministre a faites en définitive : le ministre était
d’avis que les parties doivent percevoir le proces-
sus comme étant crédible; de toute évidenceE'il
estimait aussi que les personnes qu’il a désignees
étaient compétentes pour agir en qualité d’arbiéﬁije.

Le juge Binnie fait observer que les parties &t
attiré notre attention sur une loi provinciale sdb-
séquente, la Loi de 2001 sur le retour a l’e’cgle
(Toronto et Windsor), L.O. 2001, ch. 1, qui hdbi-
lite explicitement un ministre 8 nommer un nouvel
arbitre qui ne possede pas certains attributs. Les
syndicats ont indiqué que, lorsque le législateur
souhaite écarter 1’expérience pertinente et les
autres indices d’un président objectivement com-
pétent, il sait comment s’y prendre. Je souligne
qu’une telle disposition démontre également que,
lorsque le législateur le souhaite, il sait comment
préciser en détail les attributs positifs ou négatifs
des présidents potentiels. De toute maniere, j’es-
time qu’il est erroné de présumer au contraire que
la condition « a son avis [c’est-a-dire de 1’avis du
ministre], est compétente pour agir en cette qua-
lité », imposée dans la LACTH, exige la présence
d’attributs dont il est possible de se passer en vertu
de la loi susmentionnée qui n’a aucun lien avec la
LACTH.

En I’espece, le ministre s’est formé une opinion
quant aux personnes qui étaient compétentes pour
agir en qualité d’arbitre. Il a décidé que 1’expé-
rience en tant que juge était pertinente. Il a accordé
de D'importance a [I’expérience professionnelle
acquise en tant que décideur impartial. Il a reconnu
que les juges sont ordinairement des généralistes
qui comprennent rapidement quels éléments de fond
doivent étre pris en considération dans chaque cas.
Il est évident que le ministre a accordé moins d’im-
portance a I’expérience acquise dans le domaine de
la santé que 1’auraient préféré certaines personnes,
et ce, parce qu’il traitait avec des parties incapables
de s’entendre sur le choix d’une personne compé-
tente qui leur serait acceptable, et qu’il croyait que
I’expérience en tant que décideur impartial était
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Minister to reach his own opinion, not to consider
a specific determining factor. In my view, Binnie J.
has effectively read out of the provision one of its
most important elements, that it is in the Minister’s
opinion, not viewed objectively by some constant
standard, that persons are to be qualified. This is
not to say that the opinion of the Minister is totally
unfettered, as I will explain later in these reasons.

Given how much work it takes even to identify
the factors at issue in this appeal (labour relations
experience and broad acceptability) and to imply
them into s. 6(5), I am reluctant to conclude that
weighing them less heavily than another factor,
also unwritten (judicial experience), vitiated the
appointments as patently unreasonable. Using the
language of Iacobucci J. in Southam, at para. 57,
cited above, I would say that the Minister’s appoint-
ments were not patently unreasonable because “it
takes some significant searching or testing to find
the defect”, if there is one. More problematic for
Binnie J.’s approach, in my view, is the fact that
it takes “some significant searching” even to find
the factors said to constrain the Minister. It is diffi-
cult to characterize the Minister’s appointments as
immediately or obviously defective, particularly
when the factors are not themselves immediately
or obviously ascertainable. The flaw cannot be
explained simply and easily. Or to draw on Cory
Js approach in PSAC, supra, at pp. 963-64, it is
difficult to argue that the appointments were “evi-
dently not in accordance with reason” or “clearly
irrational”. Turning to Ryan, when the compelling
rationale for curial deference is borne in mind —
in particular the Minister’s superior expertise at
labour relations — it becomes difficult to say that
the appointments are “so flawed that no amount of
curial deference” could justify letting them stand.
Returning, finally, to Suresh, a failure to consider
the proper factors, even if I were to accept them
as determinative, fails to vitiate the Minister’s
decision because the factors themselves were not

plus cruciale. Tout ce que nous pouvons présumer,
c’est que, tout compte fait, il a jugé plus impor-
tantes 1’indépendance et I’expérience en matiere
de reglement judiciaire des conflits. La LACTH
exigeait que le ministre forme sa propre opinion et
non qu’il prenne en considération un facteur déter-=
minant particulier. J’estime qu’en réalité le jugeT:I
Binnie a fait abstraction de 1’'un des plus impor—\oﬁ
tants éléments de cette loi, a savoir que les person-c,
nes doivent étre compétentes de 1’avis du minis—S
tre et non d’un point de vue objectif conforme a©
une norme fixe. Cela ne signifie pas que ’avis du,
ministre n’est assujetti 2 aucune limite, comme jeS
I’expliquerai plus loin. o

Compte tenu de la somme de travail qui est
nécessaire ne serait-ce que pour relever les fac-
teurs en cause dans le présent pourvoi (expérience
en relations du travail et acceptabilité générale) et
supposer qu’ils sont prévus au par. 6(5), j hésite a
conclure que le fait de leur accorder moins d’im-
portance qu’a un autre facteur, également tacite
(I’expérience judiciaire), a vicié les désignations
en les rendant manifestement déraisonnables. Pour
reprendre les propos tenus par le juge lacobucci
dans I’arrét Southam, précité, par. 57, je dirais
que les désignations ministérielles n’étaient pas
manifestement déraisonnables parce qu’«il faut
procéder a un examen ou a une analyse en profon-
deur pour déceler le défaut » qu’elles comportent,
a supposer que ce soit le cas. J’estime que la plus
grande difficulté que souleve I’approche du juge
Binnie est le fait qu’il faut procéder a « un examen
en profondeur » ne serait-ce que pour déceler les
facteurs qui, dit-on, restreignent la liberté d’action
du ministre. Il est difficile de considérer que les
désignations ministérielles comportent un défaut
flagrant ou évident, particulicrement si les fac-
teurs eux-mémes ne sont pas flagrants ou évidents.
Le défaut ne peut pas étre expliqué simplement et
facilement. Ou, pour reprendre 1’approche du juge
Cory dans I'arrét AFPC, précité, p. 963, il est dif-
ficile de soutenir que les désignations étaient « de
toute évidence non conforme[s] a la raison » ou
« clairement irrationnelle[s] ». Quand a [I’arrét
Ryan, si I’on tient compte de la justification impé-
rieuse de la déférence judiciaire — notamment la
plus grande expertise du ministre en matiere de
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obvious and uncontroversial. These are all dif-
ferent ways of expressing the conclusion that the
appointments were not patently unreasonable.

This is not to say that others would have made the
same appointments, nor is it to speculate whether, if
polled, the electorate would or would not approve.
But in light of the statutory scheme, the context, and
the deference due the Minister, I cannot say that the
appointments satisfied the “very strict test” (PSAC,
supra, at p. 964) marking them as patently unrea-
sonable. Moreover, the legislation requires us to
give weight to the Minister’s opinion of the factors,
or at least of what would make someone qualified to
act.

Arguments made by both the appellant and the
respondents impel me to make two related further
comments.

First, my conclusion respecting the appointments
challenged in this appeal does not endorse the appel-
lant’s submission that the sole factors that would dis-
qualify a person from appointment as a chairperson
under s. 6(5) are those explicitly set outin s. 6(12) of
the HLDAA. That subsection precludes the Minister
from appointing a person who has a pecuniary inter-
est in the matters before the board or who has acted
as counsel for one of the parties within the previous
six months. I do not accept the appellant’s argument
that this is an exhaustive listing of all disqualifying
factors or factors that would render an appointment
patently unreasonable.

relations du travail —, il devient difficile d’affir-
mer que les désignations sont « a ce point viciée[s]
qu’aucun degré de déférence judiciaire » ne pour-
rait justifier de les maintenir. Enfin, pour revenir
a D’arrét Suresh, I’omission de prendre en consi-
dération les facteurs pertinents, méme si je devais
les reconnaitre comme déterminants, ne vicie FAS
la décision du ministre parce que les facteurs
eux-mémes n’étaient pas évidents et ne soulevaient
aucune controverse. Voila autant de manieres @f—
férentes de conclure que les désignations n’e’tai(})@nt

pas manifestement déraisonnables. s
o

Cela ne signifie pas que d’autres auraient ﬁit
les mémes désignations, et il ne s’agit pas non plus
d’émettre des hypotheses quant a savoir si I’électo-
rat les approuverait s’il était consulté. Cependant,
compte tenu du régime législatif, du contexte et
de la déférence a laquelle a droit le ministre, je ne
puis affirmer que les désignations satisfaisaient au
« critere tres strict » (AFPC, précité, p. 964) qui
permettrait de les qualifier de manifestement dérai-
sonnables. La Loi nous oblige, en outre, a accorder
de I’'importance a I’avis du ministre concernant les
facteurs ou concernant du moins ce qui rendrait une
personne compétente pour agir en qualité d’arbi-
tre.

Les arguments avancés a la fois par ’appelant et
par les intimés m’incitent a faire deux autres remar-
ques connexes.

En premier lieu, en tirant ma conclusion rela-
tive aux désignations contestées en 1’espece, je ne
retiens pas I’argument de 1’appelant selon lequel les
seuls facteurs qui rendraient une personne inhabile
a étre désignée a la présidence en vertu du par. 6(5)
sont ceux qui sont explicitement énoncés au par.
6(12) LACTH. Ce paragraphe interdit au ministre
de désigner une personne qui a un intérét pécuniaire
dans les questions dont le conseil est saisi ou qui a
exercé des fonctions d’avocat pour 1’'une des parties
au cours des six mois précédents. Je ne retiens pas
I’argument de I’appelant voulant qu’il s’agisse la
d’une liste exhaustive de tous les facteurs qui ren-
dent une personne inhabile a étre désignée ou des
facteurs qui rendraient une désignation manifeste-
ment déraisonnable.
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Second, as the respondents note, it is of course the
case that the Minister’s discretion to appoint is not
unfettered and must be exercised within the scope of
the Act: Baker, supra; Padfield, supra; Roncarelli,
supra. My conclusions here do not authorize the
Minister to decide to appoint only members of his
own political caucus, hospital CEOs, or union busi-
ness agents. These extreme examples are not, how-
ever, the facts before us in this appeal.

III. Can the Unions Challenge the Boards’ Inde-

En second lieu, comme le font remarquer
les intimés, il va de soi que le pouvoir de dési-
gnation discrétionnaire du ministre n’est pas illi-
mité et qu’il doit étre exercé conformément a la
Loi : Baker, Padfield et Roncarelli, précités. Mes
conclusions en I’espece n’autorisent pas le minis-=
tre a désigner seulement des membres de sonc
caucus politique, des directeurs généraux d’h6pi—§
taux ou des agents d’affaires syndicaux. De telso
exemples extrémes ne correspondent toutefoisS
pas aux faits dont nous sommes saisis en 1’es-

O

R n
pece. -
o

S

(Q\]

III. Les syndicats peuvent-ils mettre en doute 1’in-

pendence and Impartiality Here?

Having decided that the appointments were pat-
ently unreasonable on the basis of irrelevant consid-
erations, Binnie J. goes on to consider an alterna-
tive argument. He considers whether the Minister’s
appointments were also patently unreasonable on
the basis that they resulted in arbitration boards pos-
sibly perceived as lacking institutional independ-
ence and impartiality.

Binnie J. addresses this argument primarily on
the basis that the Court of Appeal declared that the
Minister “created a reasonable apprehension of bias
and interfered with the independence and impartial-
ity of boards of arbitration . . . contrary to the prin-
ciples and requirement of fairness and natural jus-
tice” (para. 186).

I agree with Binnie J. that neither concerns
about institutional independence (the ad hoc tri-
bunals’ lack of security of tenure) nor institutional
impartiality (appointment of persons from the class
of retired judges) render the Minister’s exercise of
his appointment power patently unreasonable. The
statutory scheme requires that the tribunals be ad
hoc, constituted to resolve a particular dispute.
Retired judges as a class cannot reasonably be
seen as so partial that finding them to be “qualified
to act” took the Minister outside the bounds of his

dépendance et I'impartialité des conseils en
I’espece?

Apres avoir décidé que les désignations étaient
manifestement déraisonnables pour le motif
qu’elles reposaient sur des facteurs non perti-
nents, le juge Binnie examine ensuite un argu-
ment subsidiaire. Il se demande si les désignations
ministérielles étaient également manifestement
déraisonnables pour le motif qu’elles ont entrainé
la constitution de conseils d’arbitrage suscepti-
bles d’étre per¢us comme étant dépourvus d’indé-
pendance et d’impartialité institutionnelles.

Le juge Binnie examine cet argument principa-
lement a la lumiere du fait que la Cour d’appel a
déclaré que le ministre [TRADUCTION] « a suscité
une crainte raisonnable de partialité et compro-
mis I'indépendance et I'impartialité des conseils
d’arbitrage [...] contrairement aux principes et a
I’obligation d’équité et de justice naturelle » (par.
186).

Je partage I’avis du juge Binnie selon lequel ni
les préoccupations relatives a 1’indépendance ins-
titutionnelle (I’inamovibilité des tribunaux admi-
nistratifs ad hoc) ni celles relatives a 1’impartialité
institutionnelle (la désignation de personnes faisant
partie de la catégorie des juges retraités) ne ren-
dent manifestement déraisonnable 1’exercice par le
ministre de son pouvoir de désignation. Le régime
législatif exige que les tribunaux administratifs
soient ad hoc, c’est-a-dire constitués pour résou-
dre un différend particulier. En tant que catégorie,
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statutory discretion: Baker, supra; Padfield, supra;
Roncarelli, supra.

I also agree with Binnie J. that the unsuccess-
ful challenge to the institutional independence and
impartiality of the boards as a group does not fore-
close the possibility of a successful challenge to a
particular board by a party on the basis of particu-
lar facts. Indeed, in my view, it is awkward to raise
arguments relating to the boards’ independence and
impartiality in the context of a challenge to the exer-
cise of the Minister’s discretion. In exercising his
power of appointment under s. 6(5), the Minister
cannot be expected to anticipate and avoid the full
set of factors that might, in the context of a particu-
lar board, run afoul of the duty of procedural fair-
ness that will bear upon that board. Even for stra-
tegic purposes, I would have thought it best for the
respondents to save arguments about the natural
justice requirements of the boards for any eventual
challenge to a particular board. As this Court has
noted, attacks on the independence or impartiality
of a board are most convincingly made with evi-
dence of how that board operates in practice: Katz
v. Vancouver Stock Exchange, [1996] 3 S.C.R. 405,
at para. 1; Canadian Pacific Ltd. v. Matsqui Indian
Band, [1995] 1 S.C.R. 3, at paras. 117-23, per
Sopinka J. My opinion on this point finds support in
the decision of Binnie J. not to apply retrospectively
a finding that the boards constituted by the Minister
were not impartial.

I note in passing that, in framing the allega-
tions concerning the boards’ independence and
impartiality as a claim that the Minister exercised
his power patently unreasonably, Binnie J. is gen-
erous. He presents this line of argument in by far
its most favourable light. A reading of the respond-
ents’ factum easily suggests that they were making

les juges retraités ne peuvent pas étre raisonnable-
ment pergus comme étant a ce point partiaux qu’en
les qualifiant de « compétents pour agir » en qua-
lité d’arbitre le ministre a excédé le pouvoir discré-
tionnaire que lui confeére la Loi : Baker, Padfield et
Roncarelli, précités.

nLi

Je conviens également avec le juge Binnie @e
I’échec de la contestation mettant en cause 1'ip-
dépendance et I'impartialité institutionnelles des
conseils, en tant que catégorie, n’empéche pas
une partie de mettre en doute avec succes I’ inidg-
pendance et I’impartialité institutionnelles d%n
conseil en se fondant sur des faits particuliers. En
fait, j’estime qu’il est malencontreux d’avancer des
arguments concernant 1’indépendance et I'impartia-
lit€ des conseils dans le cadre d’une contestation de
I’exercice du pouvoir ministériel discrétionnaire. On
ne peut pas s’attendre a ce que, en exercant le pou-
voir de désignation que lui confere le par. 6(5), le
ministre prévoie et évite tous les facteurs qui, dans
le cas d’un conseil particulier, sont susceptibles
de contrecarrer 1’obligation d’équité procédurale
qui incombe a ce conseil. Mé&me pour des raisons
stratégiques, je pense qu’il aurait mieux valu que
les intimé€s réservent les arguments portant sur les
exigences de la justice naturelle auxquelles les con-
seils doivent satisfaire pour attaquer éventuellement
un conseil particulier. Comme la Cour I’a souligné,
les contestations mettant en cause 1’indépendance
et 'impartialité d’un conseil sont trés convaincan-
tes lorsqu’elles s’accompagnent d’une preuve de la
maniere dont le conseil fonctionne en pratique : Katz
c. Vancouver Stock Exchange, [1996] 3 R.C.S. 405,
par. 1; Canadien Pacifique Ltée c. Bande indienne
de Matsqui, [1995] 1 R.C.S. 3, par. 117-123, le juge
Sopinka. Mon opinion a ce sujet est étayée par la
décision du juge Binnie de ne pas appliquer rétroac-
tivement la conclusion que les conseils constitués
par le ministre n’étaient pas impartiaux.

Je note en passant qu’en formulant les allégations
concernant I’indépendance et I’impartialité des con-
seils sous la forme d’une prétention que le ministre
a exercé son pouvoir discrétionnaire d’une maniere
manifestement déraisonnable, le juge Binnie fait
preuve de générosité. Il présente ce type d’argument
sous son aspect de loin le plus favorable. Il n’y a pas
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the argument that if the Minister appointed boards
that would themselves, in operation, fall short of the
demands of natural justice, he thereby breached his
own duty of procedural fairness. This is certainly
the implication from the respondents’ arguments,
in this context, that the duty of fairness required
the Minister to exercise his appointment power in
conformity with the principles of natural justice. As
Binnie J. discusses, however, there is no sound argu-
ment in this case that the Minister acted unfairly in
the sense of violating his duty of procedural fair-
ness.

To conclude, a reviewing court should not, in
my view, find too readily that a discretionary deci-
sion was patently unreasonable. To do so dilutes
the value of the patent unreasonableness standard
and promotes inappropriate judicial intervention.
Recognition of the seriousness of quashing a deci-
sion as patently unreasonable is crucial to maintain-
ing the discipline of judicial restraint and deference.
This is especially the case where there were few
indicators in the enabling legislation of the scope
of the power and in an area where this Court has
repeatedly counselled deference towards political
and other expertise. I do not think that the Minister’s
appointments demand our intervention.

For the reasons given, I would allow this appeal.

The judgment of Gonthier, lacobucci, Binnie,
Arbour, LeBel and Deschamps JJ. was delivered by

BINNIE J. — In 1965, the Ontario legislature
determined that collective bargaining rights must
yield to the paramount needs of patient care. The
result is that, at present, to avoid disruption in essen-
tial services, about 200,000 hospital and nursing
home workers in Ontario and their several hun-
dred employers around the province are required
to resolve their differences over wages, benefits and
other terms of their collective agreements through

de doute, a la lecture du mémoire des intimés, que
ceux-ci prétendaient que si le ministre constituait
des conseils qui, en pratique, ne satisferaient pas
aux exigences de la justice naturelle, il manquerait,
de ce fait, a sa propre obligation d’équité procédu-
rale. Dans ce contexte, I’argumentation des intimés=
laisse certainement supposer que, de par son obliga—T:I
tion d’équité, le ministre devait exercer son pouvoir\oﬁ
de désignation conformément aux principes de jus-o»
tice naturelle. Comme 1’affirme cependant le jugeS
Binnie, rien ne justifie en ’espece de soutenir que©
le ministre a agi injustement au sens d’avoir violé .,
I’obligation d’équité procédurale qui lui incombait. %

En conclusion, j’estime que le tribunal qui effec-
tue un contrdle judiciaire ne doit pas conclure trop
facilement qu’une décision discrétionnaire était
manifestement déraisonnable. Agir de cette fagcon
atténue I’importance de la norme du caracteére mani-
festement déraisonnable et favorise une intervention
judiciaire inappropriée. Si on veut maintenir le prin-
cipe de la retenue et de la déférence judiciaires, il
est essentiel de reconnaitre la gravité d’annuler une
décision pour le motif qu’elle est manifestement
déraisonnable. Cela d’autant plus vrai lorsque la
loi habilitante comporte peu d’éléments indiquant
la portée du pouvoir conféré et lorsqu’il est ques-
tion d’un domaine ou la Cour a conseillé & maintes
reprises de faire montre de déférence a 1’égard de
I’expertise politique et autre. Je ne crois pas que les
désignations ministérielles requierent notre inter-
vention.

Pour les motifs exposés, j’accueillerais le présent
pourvoi.

Version francaise du jugement des juges Gonthier,
Iacobucci, Binnie, Arbour, LeBel et Deschamps
rendu par

LE JUGE BINNIE — En 1965, I’ Assemblée 1égis-
lative de I’Ontario a décidé que le droit a la négo-
ciation collective devait céder le pas aux besoins
primordiaux en matieére de soins aux malades. Il
s’ensuit qu’a I’heure actuelle, pour éviter I'inter-
ruption des services essentiels, environ 200 000
employés d’hdpitaux et de maisons de soins infir-
miers en Ontario, ainsi que leurs centaines d’em-
ployeurs dans la province, sont tenus de soumettre
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compulsory arbitration. The Ontario Court of
Appeal, in a unanimous judgment, concluded that
the appointment by the Minister of Labour of retired
judges in February 1998 as chairpersons of the
boards of compulsory arbitration could “reasonably
be seen as an attempt to seize control of the bargain-
ing process” and “to replace mutually acceptable
arbitrators with a class of persons seen to be inimical
to the interests of labour” ((2000), 51 O.R. (3d) 417,
at para. 101). The Minister, that court concluded,
as a member of the provincial government, had a
“significant financial interest” in the outcome of
the very arbitration whose chairpersons he selected
(para. 21). He was ordered not to make any further
appointments “unless such appointments are made
from the long-standing and established roster of
experienced labour relations arbitrators” compiled
under s. 49(10) of the Ontario Labour Relations Act,
1995, 5.0. 1995, c. 1, Sch. A, s. 49(10) (para. 105).

I would dismiss the appeal, albeit for reasons
that differ somewhat from those of the Court of
Appeal. The Minister, as a matter of law, was
required to exercise his power of appointment in
a manner consistent with the purpose and objects
of the statute that conferred the power. A funda-
mental purpose and object of the Hospital Labour
Disputes Arbitration Act, R.S.0. 1990, c. H.14
(“HLDAA”), was to provide an adequate substi-
tute for strikes and lockouts. To achieve the stat-
utory purpose, as the Minister himself wrote on
February 2, 1998, “the parties must perceive the
system as neutral and credible”. I would reject the
unions’ contention that the Minister was required
to proceed with the selection of chairpersons by
way of “mutual agreement” or from the s. 49(10)
roster. Nor do I think that retired judges as a
“class” could reasonably be seen as biased against
labour. I would nevertheless affirm the fundamen-
tal principle underpinning the Court of Appeal’s
judgment that the HLDAA required the Minister
to select arbitrators from candidates who were
qualified not only by their impartiality, but by their

a ’arbitrage leurs différends relatifs aux salaires,
aux avantages sociaux et aux autres conditions de
leurs conventions collectives. Dans un arrét una-
nime, la Cour d’appel de I’Ontario a conclu que
la désignation par le ministre du Travail, en février
1998, de juges retraités a la présidence des cen-
seils d’arbitrage obligatoire pouvait [TRADUCTIGN]
« raisonnablement étre per¢ue comme une tentatye
de controler le processus de négociation » et «le
substituer aux arbitres acceptables par les par@es
une catégorie de personnes percues comme &tant
hostiles aux intéréts des travailleurs et des fra-
vailleuses » ((2000), 51 O.R. (3d) 417, par. 1).
La cour a conclu que le ministre, en sa qualité
de membre du gouvernement provincial, avait un
[TRADUCTION] « intérét financier important » dans
I’issue des arbitrages mémes dont il avait choisi
les présidents (par. 21). Elle lui a interdit de faire
d’autres désignations [TRADUCTION] « a moins que
ces désignations ne soient faites & partir de la liste
traditionnelle d’arbitres expérimentés en relations
du travail », dressée en vertu du par. 49(10) de la
Loi de 1995 sur les relations de travail de 1’Onta-
rio, L.O. 1995, ch. 1, ann. A (par. 105).

Je suis d’avis de rejeter le pourvoi, bien que ce
soit pour des motifs différant quelque peu de ceux
de la Cour d’appel. Le ministre était tenu, en droit,
d’exercer son pouvoir de désignation d’'une maniere
conforme aux fins et aux objets de la loi qui lui con-
férait ce pouvoir. L'un des objets fondamentaux de
la Loi sur ’arbitrage des conflits de travail dans
les hopitaux, L.R.O. 1990, ch. H.14 (« LACTH »),
était de prévoir un moyen adéquat de remplacer la
greve et le lock-out. Pour que cet objet de la Loi
puisse étre réalisé, [TRADUCTION] « les parties doi-
vent percevoir le systtme comme étant neutre et
crédible », comme 1’écrivait le ministre lui-méme
le 2 février 1998. Je suis d’avis de rejeter 1’argu-
ment des syndicats selon lequel le ministre devait
choisir les présidents des conseils d’arbitrage d’un
« commun accord » ou a partir de la liste dressée
en vertu du par. 49(10). Je ne pense pas non plus
que, en tant que « catégorie », les juges retraités
puissent raisonnablement &tre per¢us comme ayant
un parti pris contre les travailleurs et les travailleu-
ses. Je suis néanmoins d’avis de confirmer le prin-
cipe fondamental qui sous-tend 1’arrét de la Cour
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expertise and general acceptance in the labour
relations community.

The context here is very important. The HLDAA
is not a broad policy vehicle. The Minister is given a
narrow role. He is merely to substitute for the parties
in naming a third arbitrator in case of their disagree-
ment.

Given the context of the legislation, reinforced by
its background and purpose disclosed in the legisla-
tive history, I do not think that any Minister, acting
reasonably, could have rejected these limitations on
his statutory mandate. His approach to his power of
appointment on these occasions was, with respect,
patently unreasonable.

. Facts
A. The Legislative Framework

The HLDAA requires the hundreds of hospital
boards and nursing homes within Ontario to bargain
in good faith with the unions (if any) representing
their respective employees to conclude a volun-
tary collective agreement. In the event the parties
fail to reach an acceptable collective agreement,
the HLDAA prohibits strikes or lockouts (s. 11(1)).
Compulsory arbitration is imposed (s. 4). It takes
place before a single arbitrator if the parties can
agree (s. 5(1)), or before an arbitral panel of three
members, two of whom are appointed by the parties,
and a third member to be chosen by the other two
members. If the designated members fail to agree
on a third member, the HLDAA provides in s. 6(5)
that “the Minister shall appoint as a third member a
person who is, in the opinion of the Minister, quali-
fied to act”.

A distinction must be drawn between “grievance
arbitration”, where the arbitrator(s) are required

d’appel, a savoir que la LACTH exigeait que le
ministre désigne comme arbitres des personnes
compétentes en raison non seulement de leur impar-
tialité, mais aussi de leur expertise et de leur accep-
tabilité générale dans le milieu des relations du tra-
vail.

nLi

Le contexte est tres important en I’espece. LaS
LACTH n’est pas un instrument d’orientation géné- 2
ral. Le ministre se voit confier un role limité. II est®
simplement substitué aux parties pour désigner ung)
troisieme arbitre en cas de désaccord de leur part. ¢

3

o
Compte tenu du cadre dans lequel s’inscrit la Loi, &
que renforcent le contexte et I’objet ressortant de
son historique 1égislatif, je ne crois pas qu’un minis-
tre, agissant de maniere raisonnable, aurait pu reje-
ter les limites imposées a son mandat 1égal. En toute
déférence, 1’approche qu’il a adoptée relativement a
son pouvoir de désignation dans les cas en question
était manifestement déraisonnable.

I. Les faits
A. Le cadre législatif

Aux termes de la LACTH, les centaines de con-
seils d’hopitaux et de maisons de soins infirmiers
situés en Ontario et les syndicats (s’il en est) repré-
sentant leurs employés respectifs sont tenus de négo-
cier de bonne foi afin de conclure de leur plein gré
une convention collective. Si les parties ne parvien-
nent pas a conclure une convention collective accep-
table, la LACTH leur interdit de recourir a la greve
ou au lock-out (par. 11(1)) et les oblige a aller en
arbitrage (art. 4). L’arbitrage obligatoire se déroule
devant un seul arbitre lorsque les parties peuvent
s’entendre sur ce point (par. 5(1)), ou devant un
conseil d’arbitrage composé€ de trois membres, dont
deux sont désignés par les parties alors que le troi-
sieme est choisi par les deux membres désignés par
les parties. Si les membres désignés ne s’entendent
pas sur la désignation du troisieme membre, le par.
6(5) LACTH prévoit que « [l]Je ministre désigne
comme troisitme membre une personne qui, a son
avis, est compétente pour agir en cette qualité. »

Il faut faire la distinction entre les « arbitrages
de griefs », ou les arbitres doivent interpréter une
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to interpret a collective agreement previously
arrived at, and “interest arbitration” in which the
arbitrator(s) decide upon the terms of the collec-
tive agreement itself. The former is adjudicative;
the latter is more or less legislative. According to
the evidence of Professor Joseph Weiler, who has
been actively involved in labour disputes since
1975, experience has shown that successful “inter-
est” arbitrators come to their task familiar with the
“current issues in labour relations” and the “bar-
gaining history of the parties to various collective
agreements in relevant public sector industries”.
Further, “[t]hey are familiar with seniority, compen-
sation and job evaluation systems, work preserva-
tion practices, and other work rules. In short, they
can readily understand how their judgments in arbi-
tration awards will affect the workplace realities of
employees, unions, and management. They do not
have to start each arbitration by being ‘educated’
by the parties as to the intricacies of their particular
workplaces.”

B. Legislative History

Evidence of a statute’s history, including excerpts
from the legislative record, is admissible as relevant
to the background and purpose of the legislation.

Until 1965, hospital workers in Ontario were
covered in the ordinary way by the Labour
Relations Act, R.S.0. 1960, c. 202. They had the
right to bargain collectively and, if no agreement
was made, to strike. In the early 1960s, a significant
strike occurred at the Trenton Memorial Hospital,
which lasted from October 31, 1963 to February 5,
1964. The attendant controversy, fed by an earlier
strike at a Windsor hospital, led to the establish-
ment of the Royal Commission on Compulsory
Arbitration in Disputes Affecting Hospitals and
Their Employees “to inquire into and report
upon the feasibility and desirability of applying
compulsory arbitration in the settlement of dis-
putes between Labour and Management over the
negotiation and settlement of terms of collective

convention collective déja conclue, et les « arbitra-
ges de différends », ou les arbitres fixent les condi-
tions de la convention collective elle-méme. La pre-
miere forme d’arbitrage est de nature décisionnelle
alors que la seconde est de nature plus ou moins
Iégislative. Suivant le témoignage du professeur
Joseph Weiler qui s’intéresse de prés aux conflits
de travail depuis 1975, I’expérience démontre que
les bons arbitres de « différends » sont bien au #ait
[TRADUCTION] « des enjeux actuels en matiéreaae
relations du travail » et « de I’histoire des négoéia-
tions menées par les parties a diverses conventigns
collectives dans des entreprises pertinentes du sec-
teur public ». De plus, [TRADUCTION] « [i]ls ont tne
bonne connaissance des régimes d’ancienneté, de
rémunération et d’évaluation des emplois, des pra-
tiques de maintien des emplois et des autres regles
concernant I’exécution du travail. Bref, ils peuvent
comprendre facilement I'influence que leurs sen-
tences arbitrales auront sur les réalités du milieu de
travail des employés, des syndicats et du patronat.
Les parties n’ont pas, au début de chaque arbitrage,
a leur “enseigner” les subtilités de leurs milieux de
travail particuliers. »

B. L’historique législatif

L’historique d’une loi, y compris des extraits du
dossier législatif, est admissible en preuve en raison
de sa pertinence quant au contexte et a 1’objet de
cette loi.

Jusqu’en 1965, les employés d’hopitaux de
I’Ontario étaient normalement régis par la Labour
Relations Act, R.S.0O. 1960, ch. 202. IIs avaient le
droit de négocier collectivement et, a défaut de par-
venir a une entente, de faire la gréeve. Au début des
années 60, le Trenton Memorial Hospital a connu
une greve importante qui a duré du 31 octobre 1963
au 5 février 1964. La controverse en ayant résulté,
alimentée par une greéve antérieure dans un hopital
de Windsor, a entrainé la mise sur pied de la Royal
Commission on Compulsory Arbitration in Disputes
Affecting Hospitals and Their Employees, chargée
[TRADUCTION] « [d’]enquéter et [de] faire rap-
port sur la possibilité et 1’opportunité d’assujettir a
I’arbitrage obligatoire les différends syndicaux-
patronaux qui surviennent en matiere de négociation
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agreements affecting hospitals and their employ-
ees” (p. S of its Report).

The Commission, consisting of labour and man-
agement representatives and chaired by a County
Court judge experienced in labour relations, heard
submissions from a wide spectrum of opinions in
the labour relations community, including reluc-
tant encouragement towards compulsory arbitration
from Professors H. W. Arthurs and J. H. G. Crispo,
who wrote (at p. 16 of the Report):

At the present time, unless the parties voluntarily
agree to arbitrate their differences, a strike or lockout is
the only alternative to settlement. However, hostile com-
munity opinion added to the normal risks of economic
warfare, may force one party to accept an unjust or unre-
alistic settlement rather than wage war. The party which
yields its just or realistic claim in the public interest is
thus unfairly disadvantaged. Such settlements are bound
to sow resentment which will yield a rich crop of future
antagonisms. In this particular context, compulsory arbi-
tration may actually strengthen collective bargaining.

With similar reluctance, a majority of the
Commissioners (the labour designate dissenting)
recommended compulsory arbitration “when patient
care is adversely affected” (p. 50) or either party had
been convicted of bad faith bargaining. The reluc-
tance was made explicit in their report (at pp. 43-
44):

The members of this Commission have had experi-
ence sitting as arbitrators in negotiations disputes where
their decisions were binding upon the parties . . .. We
think it [is] undisputable . . . from our experience that the
parties themselves are in a much better position to arrive
at a proper and reasonable decision in these contract dis-
putes than a board of arbitration no matter how much
evidence the board hears or how carefully it considers the
problems with which it is confronted.

Concluding, however, that hospitals were in a
“special category” like police and firefighters, a
majority of the Commissioners recommended the
creation of a tripartite board, with representatives

et d’établissement des conditions des conventions
collectives touchant les hopitaux et leurs employ€s »
(p. 5 de son rapport).

La Commission, composée de représentants
syndicaux et patronaux et présidée par un juge de—
comté expérimenté en relations du travail, a entendu 2
des arguments reflétant un large éventail d’opinionsé)G
répandues dans le milieu des relations du travail, 5
y compris I’appui peu enthousiaste donné a 1’arbi-
trage obligatoire par les professeurs H. W. Arthurs et
J. H. G. Crispo, qui ont écrit (a la p. 16 du rapport) :g

o

[TRADUCTION] A I'heure actuelle, 3 moins que lesg
parties ne conviennent de soumettre leurs différends a
I’arbitrage, la gréve ou le lock-out constituent la seule
possibilité qui s’offre & défaut d’un réglement. L’ opinion
hostile de la collectivité, conjuguée aux risques normaux
d’une lutte économique, peut toutefois forcer une partie
a accepter un reéglement injuste ou irréaliste au lieu de
déclencher une bataille salariale. La partie qui, dans I’in-
térét public, abandonne une demande juste et réaliste se
trouve donc injustement désavantagée. Ces reglements
sément inévitablement un ressentiment propice au
déclenchement de nombreux autres affrontements. Dans
ce contexte particulier, 1’arbitrage obligatoire peut, en
fait, renforcer la négociation collective.

Les commissaires majoritaires (le membre dési-
gné par la partie syndicale étant dissident) ont mani-
festé la méme réticence en recommandant 1’ arbi-
trage obligatoire [TRADUCTION] « lorsque les soins
apportés aux malades s’en ressentent » (p. 50) ou
que I’'une ou I’autre partie a été reconnue coupable
d’avoir négocié de mauvaise foi. Cette réticence est
explicite dans leur rapport (aux p. 43 et 44) :

[TRADUCTION] Les membres de la Commission ont
déja arbitré des différends en matiere de négociation ou
leur décision liaient les parties [. . .] D’apres notre expé-
rience, nous croyons qu’il est [. . .] incontestable que les
parties elles-mémes sont beaucoup mieux en mesure
qu’un conseil d’arbitrage de régler de maniere convena-
ble et raisonnable ces différends en matiere de convention
collective, et ce, peu importe le nombre de témoignages
que le conseil entend ou le soin avec lequel il examine les
problémes qui se posent.

Concluant toutefois que les hopitaux, comme
la police et les pompiers, tombent dans une
[TRADUCTION] « catégorie spéciale », les commis-
saires majoritaires ont recommandé la création d’un
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of labour and management, as well as an independ-
ent chair, based on the explicit assumption that “the
nominees of labour and management, presumably
knowledgeable in hospital affairs, would be a safe-
guard against unreasonable awards. Only chairmen
experienced in hospital affairs would be appointed”
(Report, at p. 51 (emphasis added)).

The Commissioners’ emphasis on industry
expertise was echoed in their recommendation to
strengthen conciliation services with experienced
people (at p. 55):

The conciliation officer and the chairman of the concilia-
tion board should be carefully selected from those quali-
fied and experienced in hospital affairs. This policy, we
believe, has been followed by the Department of Labour.
[Emphasis added.]

The dissenting member of the Commission
stated, somewhat prophetically (at p. 58):

.. . there is considerable evidence that compulsory arbi-
tration simply cannot be made to work if the parties are
not willing that it should.

The government of the day concluded that
any strike at a hospital (defined to include nurs-
ing homes) must inevitably affect patient care (the
“paramount” consideration) and proposed that the
HLDAA extend compulsory arbitration to prohibit
all hospital strikes or lockouts, i.e., well beyond the
more limited role foreseen in the Commissioners’
recommendations.

In the debate on the bill, the Minister of Labour
told the legislature that “[s]Jound labour relations
are the product of mutual agreement” (Legislature
of Ontario Debates, No. 35, 3rd Sess., 27th Leg.,
March 3, 1965, at p. 935). He brushed aside oppo-
sition concerns about the possibility a Minister
could “pack” an arbitration board, given the

conseil tripartite comprenant un représentant pour
chacune des parties syndicale et patronale ainsi qu’un
président indépendant, en tenant explicitement pour
acquis que [TRADUCTION] « les personnes désignées
par les parties syndicale et patronale, qui ont vrai-
semblablement une bonne connaissance du secteur
hospitalier, constitueraient un rempart contre des
sentences arbitrales déraisonnables. Seules seraient
désignées a la présidence des personnes ayantcge
I'expérience en matiere hospitaliere » (rappgt,

p- 51 (je souligne)). 8

L’insistance des commissaires sur l’expertise%n
matiere hospitaliere se retrouve dans leur recom-
mandation de renforcer les services de conciliation
en recourant a des personnes expérimentées (2 la
p.55):

[TRADUCTION] Le conciliateur et le président de la
commission de conciliation doivent étre soigneusement
choisis parmi les personnes compétentes qui_ont de
I’expérience en matiere hospitaliere. Cette politique a
été, croyons-nous, suivie par le ministere du Travail. [Je
souligne.]

Le membre dissident de la Commission a affirmé,
d’une maniere quelque peu prophétique, ce qui suit
(alap.58):

[TRADUCTION] ... une preuve abondante indique que
I’arbitrage obligatoire ne peut tout simplement pas fonc-
tionner contre le gré des parties.

Le gouvernement de I’époque a conclu que foute
greve dans un hopital (dont la définition inclut les
maisons de soins infirmiers) compromet forcément
les soins apportés aux malades (I’élément « primor-
dial » devant étre pris en considération) et a proposé
que la LACTH étende l’arbitrage obligatoire de
maniere a interdire toute greve ou tout lock-out dans
les hopitaux, c’est-a-dire bien au-dela du role plus
limité que lui réservaient les commissaires dans leur
recommandation.

Au cours du débat sur le projet de loi, le minis-
tre du Travail a déclaré a 1’Assemblée 1égislative
que [TRADUCTION] « [I’]établissement de saines
relations du travail repose sur commun accord »
(Legislature of Ontario Debates, n°® 35, 3¢ sess., 27¢
1ég., 3 mars 1965, p. 935). 11 a écarté du revers de
la main les craintes de 1’opposition qu’un ministre
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government was a “vitally interested party finan-
cially in labour disputes in hospitals” (Legislature
of Ontario Debates, No. 53, 3rd Sess., 27th Leg.,
March 22, 1965, at p. 1497), emphasizing the gov-
ernment’s intention was to protect patients, not
employers, and thereby to supplement, not hinder,
free collective bargaining. The HLDAA became law
on April 14, 1965.

C. The 1972 Amendment

Despite the prohibition on strikes and lockouts,
problems persisted in the hospital sector. There
were threats of strikes and several short walk-outs.
A report prepared for the Minister of Labour in 1970
noted that “[t]hese are part of a continuing protest
by union members generated by concern over their
ability to achieve their bargaining goals while oper-
ating under the Act. All unions in the hospital indus-
try are either demanding changes in or abolition of
[the HLDAA]’: K. McLeod, “The Impact of the
Ontario Hospital Labour Disputes Arbitration Act,
1965: A Statistical Analysis”, Ontario Department
of Labour, Research Branch, November 1970, at

p- L.

Delays in making collective agreements were
endemic. The Minister proposed a series of amend-
ments to make compulsory arbitration speedier and
more effective. Amongst other things, he assured
the Legislature that HLDAA arbitrators would have
relevant expertise as well as impartiality, stating
“the bill provides for the [arbitration] commission
to maintain a list of qualified arbitrators willing to
act in hospital cases. This bill will improve the qual-
ity of decision-making in these cases by providing a
roster of knowledgeable arbitrators experienced in
the hospital sector” (Legislature of Ontario Debates,
No. 134, 2nd Sess., 29th Leg., December 14, 1972,
at p. 5760 (emphasis added)). Although s. 6(5) as
originally enacted in 1972 included reference to a
“register of arbitrators”, the reference was deleted
from the HLDAA in 1980.

puisse «noyauter » un conseil d’arbitrage étant
donné que le gouvernement était [TRADUCTION]
« une partie ayant un intérét financier trés important
dans les conflits de travail en milieu hospitalier »
(Legislature of Ontario Debates, n° 53, 3¢ sess., 27¢
1ég., 22 mars 1965, p. 1497), soulignant que I'inten-=
tion du gouvernement était de protéger les malades ©
et non les employeurs, et ainsi, de compléter et non S/
d’entraver la libre négociation collective. La LACTH o
a été adoptée le 14 avril 1965. N

C. La modification de 1972

2003 SCC

Malgré I’interdiction des greves et des lock-out,©
les problemes ont persisté dans le secteur hospi-
talier. Il y eut des menaces de gréve et plusieurs
débrayages de courte durée. Un rapport préparé,
en 1970, pour le ministre du Travail indique que
[TRADUCTION] « [cles tactiques s’inscrivent dans
un mouvement continu de protestation des syndi-
qués, qui découle de leur crainte d’étre incapables
d’atteindre leurs objectifs de négociation en respec-
tant la Loi. Tous les syndicats du secteur hospitalier
demandent de modifier ou d’abolir la [LACTH] »
(K. McLeod, « The Impact of the Ontario Hospital
Labour Disputes Arbitration Act, 1965 : A Statistical
Analysis », ministere du Travail de 1’ Ontario,
Direction de la recherche, novembre 1970, p. 1).

Les retards dans la conclusion des conventions
collectives étaient endémiques. Le ministre a pro-
posé une série de modifications destinées a accélérer
I’arbitrage obligatoire et a en accroitre I’efficacité.
Il a notamment assuré a I’ Assemblée législative que
les arbitres désignés en vertu de la LACTH seraient
impartiaux et auraient 1’expertise voulue, déclarant
que [TRADUCTION] « le projet de loi prévoit que le
conseil [d’arbitrage] dressera une liste d’arbitres
compétents disposés a agir dans les affaires mettant
en cause des hopitaux. Ce projet de loi améliorera la
qualité du processus décisionnel dans ces cas en pré-
voyant I’établissement d’une liste d’arbitres compé-
tents qui ont de I’expérience dans le secteur hospi-
talier » (Legislature of Ontario Debates, n° 134, 2°¢
sess., 29¢ 1ég., 14 décembre 1972, p. 5760 (je souli-
gne)). Bien que, dans sa version originale de 1972,
le par. 6(5) ait mentionné notamment un « register
of arbitrators » (registre des arbitres), cette mention
a été retirée de la LACTH en 1980.
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D. 1979 — The Roster of Arbitrators

In 1979, the Labour Relations Act, R.S.0. 1970,
c. 232, was amended to facilitate the approval of
qualified arbitrators under what is now s. 49 of the
Labour Relations Act, 1995 which largely concerns
itself with grievance arbitrations, and provides in
subs. (10) as follows:

(10) The Minister may establish a list of approved
arbitrators and, for the purpose of advising him or her
with respect to persons qualified to act as arbitrators and
matters relating to arbitration, the Minister may consti-
tute a labour-management advisory committee composed
of a chair to be designated by the Minister and six mem-
bers, three of whom shall represent employers and three
of whom shall represent trade unions, and their remuner-
ation and expenses shall be as the Lieutenant Governor in
Council determines. [Emphasis added.]

The Labour Management Advisory Committee
(“LMAC”) was duly formed. The Court of Appeal
found that, since its inception, LMAC “has ensured
that all persons on the list have expertise in the area
of labour adjudication and are acceptable to both
management and union. In addition to evaluating
everyone seeking to be added to the list of arbi-
trators, LMAC plans and monitors an Arbitrator
Development Program. Many persons are required
to successfully complete this program before
becoming eligible to be placed on the list. LMAC
also conducts ongoing reviews of all the arbitrators
on the list to ensure their continued acceptability.
Its recommendations regarding additions to and
removals from the list are invariably accepted by the
Minister” (para. 12).

A contentious factual issue is the extent to which
successive Ministers of Labour limited their appoint-
ments under s. 6(5) of the HLDAA to the s. 49(10)
roster. There is nothing in the legislative history
to suggest that the s. 49(10) list under the Labour
Relations Act was intended by the legislature to
substitute for the “register of arbitrators” dropped
from the HLDAA in 1980. However, the unions con-
tend that the third member of “interest” arbitration
boards under the HLDAA ordinarily came from this
list, even though the main focus of the roster was

D. 1979 — La liste d’arbitres

En 1979, la Labour Relations Act, R.S.0. 1970,
ch. 232, a ét€ modifiée de maniere a faciliter I’agré-
ment d’arbitres compétents au sens de la disposition
devenue I’art. 49 de la Loi de 1995 sur les relations

de travail, qui traite surtout de 1’arbitrage de griefs
et prévoit ce qui suit, au par. (10) : 8

(10) Le ministre peut dresser une liste d’arbiftes
agréés. Dans le but de le conseiller sur les personnes
ayant les qualités requises pour remplir les fonctibhs
d’arbitre et sur les questions relatives a 1’arbitrageyil
peut constituer un comité consultatif syndical-patrofzl,
composé d’un président désigné par le ministre et de¥ix
membres dont trois représentent des employeurs et trois
représentent des syndicats. Le lieutenant-gouverneur en
conseil fixe la rémunération et les indemnités des mem-
bres du comité. [Je souligne.]

Le comité consultatif  syndical-patronal
(« CCSP ») a été diment constitu€. La Cour d’ap-
pel a conclu que, depuis sa création, le CCSP
[TRADUCTION] «a veillé a ce que toutes les per-
sonnes inscrites sur la liste aient une expertise en
matiere d’arbitrage de conflits de travail et soient
acceptables a la fois par le patronat et les syndicats.
En plus d’évaluer chaque personne qui demande a
étre ajoutée a la liste d’arbitres, le CCSP planifie et
supervise un programme de formation des arbitres,
que de nombreux candidats doivent suivre et réussir
pour pouvoir étre inscrits sur la liste. Le CCSP pro-
cede également a I’évaluation continue de tous les
arbitres inscrits sur la liste afin de s’assurer qu’ils
sont toujours acceptables. Ses recommandations
concernant des ajouts a la liste ou des retraits de
celle-ci sont toujours entérinées par le ministre »
(par. 12).

Sur le plan des faits, on ne s’entend pas sur la
mesure dans laquelle les ministres du Travail qui se
sont succédé ont limité leurs désignations fondées
sur le par. 6(5) LACTH aux personnes inscrites sur
la liste dressée en vertu du par. 49(10). Rien dans
I’historique législatif n’indique que le législateur
a voulu substituer la liste prévue au par. 49(10)
de la Loi sur les relations de travail au « regis-
tre des arbitres » retiré de la LACTH en 1980. Les
syndicats soutiennent cependant que le troisieme
membre des conseils d’arbitrage de « différends »
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grievance (not interest) arbitrations. The Minister
asserts that the roster was only one of many sources
from which “interest” arbitrators were appointed.
When the text of s. 6(5) was modified in the 1980
consolidation of Ontario statutes, there was no
incorporation by reference to s. 49(10). The Court
of Appeal, after reviewing the extensive evidentiary
record, concluded that: “First, the main purpose of
the machinery set up in 1979 was to produce per-
sons qualified to do rights or grievance arbitrations
who would be acceptable to both sides. Second,
some of the persons so qualified are also skilled in
interest arbitration. [Third,] for some years the vast
majority of interest arbitrators has been appointed
by the Minister or his or her delegate from amongst
this second group. [Fourth], those appointed to chair
interest arbitrations who were not from the group
or roster were persons who were skilled and experi-
enced in interest arbitration and were quite accept-
able to the unions involved. They included such
persons as Paul Weiler, Ray Illing, former Justice
George Adams and [former] Chief Justice Alan
Gold” (para. 16).

The evidence showed that in the normal course
of government operations, senior officials, acting
under delegated authority from the Ministers, would
generally identify an appropriate arbitrator. This had
the effect of distancing the Minister somewhat from
the actual selection process.

E. The 1997 Legislation

Following the election of a new Progressive
Conservative government in Ontario in 1995, a mas-
sive reorganization of municipalities, school boards,
police stations, fire halls and other public sector
institutions was undertaken. About 450,000 public
sector employees were affected. As then Minister of

constitués en vertu de la LACTH était habituelle-
ment choisi a partir de cette liste, méme si celle-
ci était destinée principalement aux arbitrages de
griefs (et non de différends). Le ministre affirme
que la liste n’était qu’un des nombreux moyens
utilisés pour désigner les arbitres de « différends ».=
Lorsque le libellé du par. 6(5) a été modifié dans lec
cadre de la refonte des lois de I’Ontario en 1980,9/
il n’y a pas eu d’incorporation par renvoi au par.o»
49(10). Apres avoir examiné la preuve abondanteS
versée au dossier, la Cour d’appel a tiré les conclu-O
sions suivantes : [TRADUCTION] « Premiérement, .,
le but principal du mécanisme établi en 1979 étaitS
de former des personnes compétentes — et accep-"
tables par les deux parties — pour procéder aux
arbitrages de droits ou de griefs. Deuxiemement,
parmi ces personnes compétentes, il s’en trouve
qui sont également qualifiées pour procéder a I’ar-
bitrage de différends. [Troisiemement,] depuis un
certain nombre d’années, la grande majorité des
arbitres de différends désignés par le ministre
ou son délégataire provient de ce second groupe
de personnes. [Quatriecmement], les personnes
désignées pour présider des arbitrages de diffé-
rends, qui n’appartenaient pas a ce groupe ou qui
n’étaient pas inscrites sur la liste, étaient qualifiées
et expérimentées en la matiere et étaient tout a fait
acceptables par les syndicats en cause. Parmi ces
personnes, on compte notamment Paul Weiler, Ray
Illing, I’ancien juge George Adams et [I’ancien]
juge en chef Alan Gold » (par. 16).

La preuve a démontré que, dans le cours normal
des activités gouvernementales, les hauts fonction-
naires, qui exercent les pouvoirs qui leur sont délé-
gués par les ministres, désignent généralement un
arbitre compétent. Cela permet d’établir une cer-
taine distance entre le ministre et le processus de
sélection proprement dit.

E. Laloide 1997

L’élection, en 1995, d’un nouveau gouvernement
progressiste-conservateur en Ontario, a marqué le
début d’une réorganisation majeure des municipali-
tés, des conseils scolaires, des postes de police, des
casernes de pompiers et d’autres institutions du sec-
teur public. Environ 450 000 employés du secteur
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Labour, Elizabeth Witmer, explained on second
reading of Bill 136 on August 25, 1997:

More than 3,300 collective agreements could be part
of the transition as municipalities, school boards and
health care facilities merge, amalgamate or reorganize.
School boards alone will decrease from 129 to just 72
at the beginning of the year. By January 1, Ontario will
have reduced its number of municipalities from 815 to
about 650, and in Toronto alone the Health Services
Restructuring Commission has recommended that the 39
hospitals currently operating in 46 separate facilities be
reduced to 24 organizations operating 31 inpatient sites
and four outpatient sites.

As you can appreciate, special processes are needed
to ensure that these employees, whether they are union-
ized or not, are treated as fairly as possible as the changes
unfold.

(Legislative Assembly of Ontario, Official Report of
Debates, No. 218, August 25, 1997, at p. 11462)

As part of Bill 136, the government proposed
the Public Sector Dispute Resolution Act, 1997 to
cover the fire, police and hospital/nursing home sec-
tors. The centrepiece was to be a Dispute Resolution
Commission, which the Minister was reported as
saying would require members “with expertise in
labor relations” (The Record, Kitchener-Waterloo,
June 5, 1997, at p. BS) including academics and
possibly judges. Quite apart from managing the
effects of massive restructuring, the Commission
was expected to address the problem of delay. The
Minister claimed that

[o]n average, arbitrated police agreements are con-
cluded approximately 13 months after the expiry of the
previous agreement. In the fire sector the figure is even
longer, 20 months, and in the hospital sector agree-
ments are finalized nearly two years after the expiry of
a contract. This stands in stark contrast to the private
sector where, as I indicated, it is all concluded within
four months on average. This means that in some cases

public étaient touchés. Comme 1’expliquait la minis-
tre du Travail de 1’époque, Elizabeth Witmer, lors de
la deuxieéme lecture du projet de loi 136, le 25 aoiit
1997 :

[TRADUCTION] Plus de 3 300 conventions collectives
pourraient étre touchées au cours du processus de regrou-
pement, de fusion ou de réorganisation des municipalifgs,
des conseils scolaires et des établissements de santé.(Au
début de 1’année, a eux seuls les conseils scolaires wer-
ront leur nombre passer de 129 a 72 seulement. Dés leger
janvier, I’Ontario aura fait passer de 815 a environ 650
le nombre de ses municipalités, et pour la seule villé/de
Toronto, la Commission de restructuration des services
de santé a recommandé que les 39 hopitaux qui, 2 I"hédre
actuelle, sont exploités dans 46 établissements distincts
soient ramenés a 24 organisations exploitant 31 centres
pour malades hospitalis€s et 4 cliniques de consultation
externes.

Comme vous pouvez le constater, des mécanis-
mes spéciaux seront nécessaires pour assurer que ces
employés, syndiqués ou non, seront traités aussi équita-
blement que possible au cours de ces changements.

(Assemblée législative de 1’Ontario, Journal des
débats, n° 218, 25 aotit 1997, p. 11462)

Dans le cadre du projet de loi 136, le gouverne-
ment a proposé€ la Loi de 1997 sur le reglement des
différends dans le secteur public destinée a régir les
secteurs des incendies et de la police, ainsi que celui
des hopitaux et des maisons de soins infirmiers.
L’élément essentiel de cette loi serait la création
d’une commission de reglement des différends qui,
d’apres ce qu’aurait déclaré la ministre, devrait étre
composée de membres [TRADUCTION] « ayant une
expertise en matiere de relations du travail » (The
Record, Kitchener-Waterloo, 5 juin 1997, p. BS),
y compris des professeurs d’université et éventuel-
lement des juges. En plus de gérer les effets d’une
restructuration majeure, la commission était censée
aborder le probleme des délais. La ministre a fait
valoir que

[TRADUCTION] [e]n moyenne, la conclusion par voie
d’arbitrage des conventions des policiers a lieu environ
13 mois apres I’expiration de la convention précédente.
En ce qui concerne les pompiers, le délai est méme plus
long, a savoir 20 mois, et dans le secteur hospitalier, les
conventions sont conclues pres de deux ans apres I’expi-
ration de la convention collective précédente. Cette situa-
tion contraste nettement avec celle du secteur privé ou,
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the employers and unions are learning the final result of
an arbitration after the term of the arbitrated contract is
over.

(Legislative Assembly of Ontario, Official Report of
Debates, No. 218, August 25, 1997, at p. 11464)

Organized labour strongly opposed many
aspects of Bill 136 and the respondents in par-
ticular dismissed the proposed Dispute Resolution
Commission as a move to replace experienced
and mutually acceptable interest arbitrators with
government-appointed commissioners who lacked
independence and impartiality. Union leaders were
quoted in the press as saying that a “government-
appointed dispute resolution commission would
be management-oriented and likely to gut existing
contracts” (Canadian Press, September 18, 1997).
Massive strike action was threatened. Following
negotiations between the government and the
unions, the government dropped its proposed
Dispute Resolution Commission. On September
23, 1997, during the hearings before the Standing
Committee on Resources Development, the Minister
announced “a return to the sector-based system
of appointing arbitrators” (Legislative Assembly
of Ontario, Official Report of Debates, No. R-69,
Standing Committee on Resources Development,
September 23, 1997, at p. R-2577). The unions
took such assurances to mean that the government
was going to return to what they claimed to be the
status quo ante. Thus, in a letter dated January 7,
1998, the President of the Canadian Union of Public
Employees (“CUPE”) wrote to the Minister to “con-
firm” that the unions were to be consulted about the
appointments and to request assurances that the gov-
ernment would only choose arbitrators from the s.
49(10) roster. He received no response.

On February 2, 1998, the Minister of Labour,
now James Flaherty, wrote to the Ontario

comme je I’ai indiqué, tout se regle en moyenne en I’es-
pace de quatre mois. Cela signifie que, dans certains cas,
les employeurs et les syndicats prennent connaissance du
résultat final d’un arbitrage apres 1’expiration de la con-
vention collective conclue par voie d’arbitrage.

(Assemblée législative de 1’Ontario, Journal des—=
débats, n° 218, 25 aolit 1997, p. 11464)

Le mouvement syndical s’est fortement opposé—
a maints éléments du projet de loi 136 et les inti-
més ont notamment rejeté le projet de création®
d’une commission de réglement des différends”)
qu’ils percevaient comme une mesure destinée a3
remplacer des arbitres de différends expérimentésg
et acceptables par les parties par des commissai-
res désignés par le gouvernement et dépourvus
d’indépendance et d’impartialité. La presse a rap-
porté les propos de chefs syndicaux selon lesquels
[TRADUCTION] « une commission de réeglement des
différends dont les membres seraient désignés par
le gouvernement privilégierait la partie patronale
et serait portée a annuler les conventions collecti-
ves existantes » (Presse canadienne, 18 septembre
1997). Une menace de gréve généralisée planait.
A la suite de négociations avec les syndicats, le
gouvernement abandonne son projet de création
d’une commission de reéglement des différends.
Le 23 septembre 1997, pendant les audiences du
Comité permanent du développement des ressour-
ces, le ministre a annoncé [TRADUCTION] « un
retour au systéme sectoriel de désignation des
arbitres » (Assemblée législative de 1’Ontario,
Journal des débats, n° R-69, Comité permanent
du développement des ressources, 23 septembre
1997, p. R-2577). Pour les syndicats, cette pro-
messe signifiait que le gouvernement reviendrait a
ce qu’ils considéraient comme le statu quo. C’est
ainsi que, dans une lettre datée du 7 janvier 1998,
le président du Syndicat canadien de la fonction
publique (« SCFP ») a «confirmé » au ministre
que les syndicats devraient étre consultés au sujet
des désignations et a sollicité une promesse que le
gouvernement ne choisirait les arbitres qu’a partir
de la liste dressée en vertu du par. 49(10). Sa lettre
est restée sans réponse.

9 (CanL

Le 2 février 1998, le ministre du Travail de

N

I’époque, James Flaherty, écrivait a 1’Ontario
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Labour-Management Arbitrators’ Association to
outline the purpose of the changes to Bill 136:

The Act reforms compulsory interest arbitration pro-
cesses to stress negotiated solutions instead of arbitrated
contracts, provide for expedited time lines and alternate
dispute resolution mechanisms, and require arbitrators to
consider criteria such as the employer’s ability to pay, the
economic situation in the municipality and province, and
the extent to which services may have to be reduced if
current funding and taxation levels remain unchanged.

Although the Minister speaks here of “reforms”,
the legislature did not, in the end, amend the provi-
sions of the HLDAA at issue in this case.

F.  The Contested Appointments

Early in 1998, the Minister decided to make his
s. 6(5) appointments from amongst retired judges, a
possibility earlier signalled to the parties by his pred-
ecessor, Elizabeth Witmer, in her June 5, 1997 press
interview about the proposed Dispute Resolution
Commission. One of the Minister’s senior officials
testified that he was instructed “to identify retired
members of the judiciary who might be available to
serve in the capacity of interest arbitrators”.

On February 20, 1998, Labour Minister Flaherty
appointed four retired judges — the Honourable
Mr. Charles Dubin, the Honourable Mr. Lloyd
Houlden, the Honourable Mr. Robert Reid and the
Honourable Mr. McLeod Craig — to chair boards of
interest arbitration to resolve a number of outstand-
ing labour disputes at Ontario hospitals. The judges
were not on the s. 49(10) roster, nor were the unions
consulted about the appointments. A background
statement was issued by the Ministry of Labour on
the same day entitled “Interest Arbitration in the
Hospital Sector”, which noted:

Labour-Management Arbitrators’ Association pour
Iui exposer le but des amendements apportés au
projet de loi 136 :

[TRADUCTION] La Loi réforme le processus d’arbitrage

obligatoire des différends de maniere a privilégier les
solutions négociées plutot que les conventions collectives
conclues par voie d’arbitrage, a raccourcir les délais & a
établir d’autres mécanismes de reglement des différefds,
en plus d’obliger les arbitres a tenir compte de criteres
tels que la capacité de payer de ’employeur, la situation
économique de la municipalité et de la province ainsi gue
la mesure dans laquelle les services peuvent devoir Etre

réduits si les niveaux actuels de financement et de taga-
o

tion sont maintenus. I

Méme si le ministre parle ici de «réforme »,
I’ Assemblée législative n’a pas, en fin de compte,
modifié les dispositions de la LACTH qui sont en
cause en I’espece.

F.  Les désignations contestées

Au début de 1998, le ministre a décidé de faire
ses désignations fondées sur le par. 6(5) parmi des
juges retraités, une possibilité que celle qui I’avait
précédé, Elizabeth Witmer, avait déja laissé entre-
voir aux parties lors d’une entrevue accordée a la
presse, le 5 juin 1997, au sujet du projet de créa-
tion d’une commission de reglement des différends.
Un des hauts fonctionnaires du ministre a témoigné
qu’on lui avait demandé [TRADUCTION] « de trouver
des membres retraités de la magistrature qui pour-
raient étre disposés a agir en qualité d’arbitres de
différends ».

Le 20 février 1998, le ministre du Travail
Flaherty a désigné a la présidence de conseils
d’arbitrage de différends quatre juges retraités —
les honorables Charles Dubin, Lloyd Houlden,
Robert Reid et McLeod Craig — qui seraient char-
gés de résoudre un certain nombre de conflits de
travail touchant des hdpitaux ontariens. Ces juges
n’étaient pas inscrits sur la liste dressée en vertu
du par. 49(10) et les syndicats n’avaient pas été
consultés au sujet de ces désignations. Un énoncé
de données de base, publié le méme jour par le
ministere du Travail et intitulé « Arbitrage de dif-
férends dans le secteur hospitalier », précisait ce
qui suit :
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During this period of significant restructuring in the
broader public sector . . . it is essential that parties to an
arbitration have complete confidence in the objectivity
and neutrality of arbitrators appointed by the Minister.

On March 10, 1998, the President of the Ontario
Federation of Labour (“OFL”) wrote to the Minister
alleging that the appointments breached the “under-
standing” about a return to the status quo “without
even the pretence of consultation”. Professor Joseph
Weiler testified about the negative union reaction
to the appointments of retired judges “as a class or
group”:

This reaction is not due to the merits of any individual
former judge but rather to retired judges as a class or
group, given the view and experience of unions concern-
ing the role of the judiciary in labour relations. These
retired judges do not have tenure as arbitrators and there-
fore do not have the kind of independence from govern-
ment that they previously enjoyed when they served on
the bench. They also have no expertise in industrial rela-
tions. Certainly they lack the deep and wide experience
possessed by arbitrators familiar with the industrial rela-
tions community of Ontario.

The four judges initially appointed declined to
act. The Honourable Charles Dubin, for example,
who had for many years acted as counsel to the
Ontario Labour Relations Board, wrote to the par-
ties to explain that, while he could not act because
his firm had a conflict in the particular case, it was
nevertheless his practice not to act as arbitrator
unless he could assure himself that “[his] appoint-
ment was satisfactory to all parties”. However, a
number of other retired judges felt it appropriate to
accept the appointments.

The unions further complained of a breach of
procedural fairness. The Minister, they say, should
not have abandoned a practice of delegating the task
of the appointments to senior officials without, at
least, full consultation.

Au cours de cette importante période de restructuration
dans le secteur parapublic [. . .] il est primordial que les
parties a I’arbitrage soient entierement assurées que les
arbitres désignés par le ministre agiront de fagon objec-
tive et impartiale.

Le 10 mars 1998, le président de la Fédération du=
travail de 1’Ontario (« FTO ») a écrit au minis-2=
tre que ces désignations violaient [TRADUCTION]{)G
« [I’Jentente » concernant un retour au statu quog,
« sans qu’on ait méme feint de procéder a des con-
sultations ». Le professeur Joseph Weiler a témoi-
gné au sujet de la réaction syndicale négative aux
désignations de juges retraités « en tant que catégo-
rie ou groupe » :

2003 SCC 2

[TRADUCTION] Cette réaction est attribuable non pas
aux qualités d’un ancien juge en particulier, mais plutot
au fait qu’il s’agit de désignations de juges retraités en
tant que catégorie ou groupe, compte tenu de I’opinion
et de I’expérience des syndicats concernant le role du
pouvoir judiciaire dans le domaine des relations du tra-
vail. En leur qualité d’arbitres, ces juges retraités ne sont
pas inamovibles et ne sont donc pas aussi indépendants
du gouvernement qu’ils étaient lorsqu’ils siégeaient
comme juges. Ils n’ont €galement aucune expertise en
matiere de relations du travail. Ils n’ont sirement pas
la longue et vaste expérience que possedent les arbitres
qui connaissent bien le milieu des relations du travail
en Ontario.

Les quatre juges désignés initialement ont refusé
d’agir en qualité d’arbitres. Par exemple, 1’hono-
rable Charles Dubin qui, pendant de nombreuses
années, avait agi comme avocat-conseil aupres de
la Commission des relations de travail de 1’Ontario
a écrit aux parties pour leur expliquer que, méme
s’il ne pouvait pas agir parce que son cabinet était
en conflit dans I’affaire en cause, il avait néanmoins
coutume de ne pas agir en qualité d’arbitre a moins
de pouvoir s’assurer que [TRADUCTION] « [s]a dési-
gnation convenait a toutes les parties ». Un certain
nombre d’autres juges retraités ont cependant jugé
bon d’accepter les désignations.

Les syndicats se sont en outre plaints d’un man-
quement a I’équité procédurale. Selon eux, le minis-
tre n’aurait pas d abandonner la pratique consistant
a déléguer a des hauts fonctionnaires la tiche de
faire des désignations, sans avoir au moins procédé
a des consultations completes.
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Although the Minister took the view that his
new practice of appointing retired judges to chair
HLDAA arbitral boards was entirely neutral, it
was apparently welcomed by hospital employers.
The Court of Appeal found that “in every arbitra-
tion involving CUPE in which a chair had been
appointed, the employer requested a new appoint-
ment. In all cases, the new appointment was a retired
judge. Further, since the Minister began appointing
retired judges, employers have advised CUPE that
they are not prepared to accept anyone on the roster
and have refused to propose names of potential
chairs. Consequently, there have been no consen-
sual appointments of chairs in CUPE cases since at
least February 1998 (para. 33). This finding laid the
basis for the Court of Appeal’s conclusion, as men-
tioned, that the appointment of retired judges “must
reasonably be seen as an attempt to seize control of
the [collective] bargaining process” (para. 101).

G. The Proceedings

If the unions had sought judicial review of the
specific appointments, it would have enabled the
courts to deal with the legal issues raised by their
challenge (including the independence and impar-
tiality of particular appointees) on a case-by-case
basis. Instead, the unions sought general relief by
way of the series of general declarations already
mentioned. The Minister was agreeable to this
somewhat difficult procedure because, as his coun-
sel explained, he did not want to be regarded as
throwing technical roadblocks in the path of judicial
review of his decisions. He did not, at least in this
Court, seek to have the proceedings stopped on the
basis of the privative clause in s. 7 of the HLDAA,
perhaps because the challenge related broadly to the
appointments process rather than to the composition
of particular boards. As counsel for the unions put it
in the oral hearing in this Court:

Bien que le ministre ait jugé tout a fait neutre
sa nouvelle pratique consistant a désigner des
juges retraités a la présidence des conseils d’ar-
bitrage formés en vertu de la LACTH, cette pra-
tique a apparemment été bien accueillie par les
hopitaux employeurs. La Cour d’appel a cornelu
que [TRADUCTION] «dans tout arbitrage metfant
en cause le SCFP, ou un président avait été dc\s/i-
gné, ’employeur avait sollicité une nouvelle dési-
gnation. Dans tous les cas, la nouvelle désigna@n
était celle d’un juge retraité. En outre, depuis quéle
ministre a commencé a désigner des juges retraifgs,
les employeurs ont informé le SCFP qu’ils ne sght
pas disposés a accepter quiconque est inscrit suf'la
liste et ont refusé de proposer des noms de candidats
potentiels a la présidence. En conséquence, depuis
au moins février 1998, il n’y a eu aucune désigna-
tion consensuelle de présidents dans les affaires
mettant en cause le SCFP » (par. 33). La Cour d’ap-
pel s’est fondée sur cette conclusion pour statuer,
comme nous 1’avons vu, que la désignation de juges
retraités [TRADUCTION] « doit raisonnablement &tre
percue comme une tentative de contrdler le proces-
sus de négociation [collective] » (par. 101).

G. Les procédures

Si les syndicats avaient demandé le contrdle
judiciaire des désignations en cause, les tribunaux
judiciaires auraient pu aborder, au cas par cas, les
questions de droit soulevées par leur contestation
(dont celles de I’indépendance et de I’impartia-
lité de certaines personnes désignées). Les syndi-
cats ont plutdt sollicité une réparation globale au
moyen de la série de déclarations générales men-
tionnées précédemment. Le ministre était favora-
ble a cette procédure quelque peu complexe parce
que, comme 1’a expliqué son avocat, il ne souhai-
tait pas étre per¢u comme érigeant des obstacles
procéduraux destinés a empécher le contrdle judi-
ciaire de ses décisions. Il n’a pas, du moins devant
notre Cour, invoqué la clause privative de I’art.
7 LACTH pour demander I’arrét des procédures,
peut-&tre parce que la contestation portait sur le
processus de désignation en général plutdt que sur
la composition de certains conseils. Comme I’a
affirmé 1’avocat des syndicats lors de 1’audience
devant la Cour :
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... it’s not that retired judges were appointed. It is that
the process by which individuals, who had been identi-
fied as mutually acceptable and credible, were, in one
fell swoop, removed from participation in the arbitration
process, and replaced by an entirely different group of
individuals for whom, as the record subsequently estab-
lished, experience in interest arbitration, experience in
labour relations and experience in hospital funding was
not a factor, in terms of their appointment.

The way these proceedings were formulated cre-
ates certain difficulties in the matter of remedy, as
discussed below.

H. The Subsequent Legislation

The parties to the appeal in this Court drew our
attention to the Back to School Act (Toronto and
Windsor) 2001, S.O. 2001, c. 1, apparently enacted
in response to the decision of the Ontario Court of
Appeal in this case, which provides in s. 11(4) and
(5):

11.. ..

(4) In appointing a replacement arbitrator, the Minister
may appoint a person who,

(a) has no previous experience as an arbitrator;

(b) has not previously been or is not recognized as a
person mutually acceptable to both trade unions
and employers;

(c) is not a member of a class of persons which has
been or is recognized as comprising individuals
who are mutually acceptable to both trade unions
and employers.

(5) In appointing a replacement arbitrator, the
Minister may depart from any past practice concerning
the appointment of arbitrators or chairs of arbitration
boards, whether established before or after this Act
comes into force, without notice to or consultation with
any employers or trade unions.

The Minister says the subsequent legislation is
irrelevant. The unions say only that this subsequent
legislation manifests an explicit legislative intent to
exclude the otherwise crucially relevant criteria of
expertise and general acceptability. In their view, the
new legislation shows the HLDAA as the Minister
would like it to be, but is not. They say the new

[TRADUCTION] . .. ce n’est pas le fait d’avoir désigné
des juges retraités. C’est la méthode utilisée pour empé-
cher des personnes reconnues de part et d’autre comme
étant acceptables et crédibles de participer au processus
d’arbitrage et les remplacer d’un seul coup par un groupe
totalement différent de personnes a 1I’égard desquelles,
comme I’a démontré subséquemment le dossier, ni l’ex-%\
périence en arbitrage de différends ni 1’expérience en <
matiere de relations du travail et de financement hospita- ()

~

lier ne comptaient pour qu’elles puissent étre désignées.

N

Comme nous le verrons plus loin, la facon dont©
ces procédures ont été formulées pose certaines dif—8
ficultés sur le plan de la réparation.

2003

H. La mesure législative subséquente

Les parties au pourvoi devant notre Cour ont
attiré notre attention sur la Loi de 2001 sur le
retour a l’école (Toronto et Windsor), L.O. 2001,
ch. 1, apparemment adoptée a la suite de la décision
rendue en I’espece par la Cour d’appel de I’Ontario.
Cette loi prévoit ceci, aux par. 11(4) et (5) :

11.. ..

(4) Lorsqu’il nomme un nouvel arbitre, le ministre
peut nommer une personne :

a) quin’apas d’expérience comme arbitre;

b) qui n’a jamais été reconnue comme une per-
sonne acceptable a la fois par les syndicats et les
employeurs ou qui n’est pas reconnue comme
telle;

c) qui n’appartient pas a une catégorie de person-
nes qui a été ou qui est reconnue comme étant
composée de particuliers qui sont acceptables a
la fois par les syndicats et les employeurs.

(5) Lorsqu’il nomme un nouvel arbitre, le ministre
peut s’écarter de tout précédent concernant la nomination
d’arbitres ou de présidents de conseil d’arbitrage, que ce
précédent ait été établi avant ou apres 1’entrée en vigueur
de la présente loi, sans préavis et sans consultation de tout
employeur ou syndicat.

Le ministre affirme que la mesure législative sub-
séquente n’est pas pertinente. Les syndicats préten-
dent simplement que cette mesure législative traduit
I’intention explicite du législateur d’exclure les cri-
teres d’expertise et d’acceptabilité générale qui ont
par ailleurs une pertinence cruciale. A leur avis,
la nouvelle mesure législative présente la LACTH
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Act is a clear and unmistakable departure from the
HLDAA statutory scheme at issue in this appeal.

II. Relevant Statutory Provisions

Hospital Labour Disputes Arbitration Act, R.S.O.
1990, c. H.14

6....

(5) Where the two members appointed by or on behalf
of the parties fail within ten days after the appointment
of the second of them to agree upon the third member,
notice of such failure shall be given forthwith to the
Minister by the parties, the two members or either of
them and the Minister shall appoint as a third member a
person who is, in the opinion of the Minister, qualified to
act.

7. Where a person has been appointed as a single
arbitrator or the three members have been appointed to
a board of arbitration, it shall be presumed conclusively
that the board has been established in accordance with
this Act and no application shall be made, taken or heard
for judicial review or to question the establishment of the
board or the appointment of the member or members, or
to review, prohibit or restrain any of its proceedings.

Labour Relations Act, 1995, S.0. 1995, c. 1, Sch. A

49.. ..

(10) The Minister may establish a list of approved
arbitrators and, for the purpose of advising him or her
with respect to persons qualified to act as arbitrators and
matters relating to arbitration, the Minister may consti-
tute a labour-management advisory committee composed
of a chair to be designated by the Minister and six mem-
bers, three of whom shall represent employers and three
of whom shall represent trade unions, and their remuner-
ation and expenses shall be as the Lieutenant Governor in
Council determines.

III. Judgments

A. Ontario Divisional Court (1999), 117 O.A.C.
340

Southey J. noted that the respondents’ claims were
based on the Minister’s abandonment of the roster,
the Minister’s personal appointments of chairs of

comme le ministre voudrait qu’elle soit, mais elle
n’est pas ainsi. Ils affirment que la nouvelle loi
marque une rupture claire et manifeste avec le
régime de la LACTH qui est en cause dans le présent
pourvoi.

II. Les dispositions 1égislatives pertinentes é
5

Loi sur larbitrage des conflits de travail dansYes
hépitaux, L.R.O. 1990, ch. H.14 %
6. s
wn

(5) Si les deux membres du conseil désignés partles
parties ou en leur nom, dans les dix jours de la dési@a-
tion du deuxieme d’entre eux, ne s’entendent pas sur la
désignation d’un troisieme, les parties, les deux membres
du conseil ou I’'un d’eux en avisent sans délai le ministre.
Le ministre désigne comme troisiéme membre une per-
sonne qui, a son avis, est compétente pour agir en cette
qualité.

7 Si une personne a été désignée arbitre unique ou que
les trois membres ont été désignés a un conseil d’arbi-
trage, la création du conseil est présumée, de facon irré-
fragable, s’étre effectuée conformément a la présente loi.
Est irrecevable une requéte en révision judiciaire ou une
requéte en contestation de la création du conseil ou de la
désignation de son ou ses membres, ou une requéte visant
a faire réviser, interdire ou restreindre ses travaux.

Loi de 1995 sur les relations de travail, L.O. 1995,
ch. 1, ann. A

49.. ..

(10) Le ministre peut dresser une liste d’arbitres
agréés. Dans le but de le conseiller sur les personnes
ayant les qualités requises pour remplir les fonctions
d’arbitre et sur les questions relatives a 1’arbitrage, il
peut constituer un comité consultatif syndical-patronal,
compos€ d’un président désigné par le ministre et de six
membres dont trois représentent des employeurs et trois
représentent des syndicats. Le lieutenant-gouverneur en
conseil fixe la rémunération et les indemnités des mem-
bres du comité.

III. Les jugements

A. Cour divisionnaire de I’'Ontario (1999), 117
0.A.C. 340

Le juge Southey fait observer que les demandes
des intimés s’appuyaient sur le fait que le ministre
avait abandonné la liste, qu’il avait personnellement
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boards, and the Minister’s failure to comply with an
understanding respecting the appointment process
allegedly reached by the parties while amendments
to Bill 136 were being discussed. As the respondents
had not claimed any breach of Canadian Charter
of Rights and Freedoms rights, he concluded that
“actions of the Minister, if authorized by statute,
cannot be successfully attacked as being a denial of
natural justice or lacking in institutional independ-
ence or impartiality” (para. 16). In his view, the
actions of the Minister in appointing retired judges
to chair arbitration boards fell squarely within the
authority given to him by statute.

B. Ontario Court of Appeal (2000), 51 O.R. (3d)
417

Writing for a unanimous Court of Appeal, Austin
J.A. for the court stated, at para. 2:

The central issue in this appeal is whether the Minister,
in changing the process [i.e., from making appointments
from the s. 49 roster], violated the principles of natural
justice by interfering with the impartiality and independ-
ence of the arbitrators and raising a reasonable appre-
hension of bias, and/or interfering with the legitimate
expectations of the appellants.

In answering this question in the affirmative,
Austin J.A. observed that the content of collective
agreements between union and hospital does not
involve “interpretation but rather fundamental mat-
ters determining the working conditions of union
members. As such they are of vital concern to those
members. Such matters are not essentially legal but
practical and require the familiarity and expertise of
a labour arbitrator rather than the skills of a lawyer
or a judge” (para. 75).

Austin J.A. further noted that the government
of Ontario has a substantial financial interest in the
outcome of the arbitrations. The pre-existing system

désigné les présidents des conseils et qu’il n’avait
pas respecté une entente concernant le processus de
désignation a laquelle les parties seraient parvenues
lors des discussions portant sur les amendements
apportés au projet de loi 136. Vu que les intimés
n’avaient invoqué aucune violation des droits garan-=
tis par la Charte canadienne des droits et libertés,_cI
il a conclu que [TRADUCTION] « dans la mesure 01‘19/
le ministre a agi conformément a la loi, ses actes neg
peuvent pas étre contestés avec succes pour cause
de déni de justice naturelle ou d’absence d’indépen-O
dance ou d’impartialité institutionnelle » (par. 16)..,
A son avis, en désignant des juges retraités a la pré-S
sidence des conseils d’arbitrage, le ministre a claire-"
ment agi conformément au pouvoir que lui confere
la loi.

B. Cour d’appel de I’Ontario (2000), 51 O.R. (3d)
417

Dans I’arrét unanime qu’il a rédigé au nom de la
Cour d’appel, le juge Austin affirme ce qui suit, au
par. 2 :

[TRADUCTION] La principale question qui se pose en
I’espece est de savoir si, en modifiant le processus [c’est-
a-dire en abandonnant la désignation a partir de la liste
dressée en vertu de 1’art. 49], le ministre a violé les prin-
cipes de justice naturelle en compromettant I’impartialité
et 'indépendance des arbitres et en suscitant une crainte
raisonnable de partialité, ou encore en frustrant les atten-
tes 1égitimes des appelants.

En répondant par I’affirmative a cette question,
le juge Austin a fait remarquer que le contenu d’une
convention collective devant étre conclue par un
syndicat et un hopital fait non pas intervenir un
processus [TRADUCTION] « d’interprétation, mais
plutdt des questions fondamentales déterminantes
sur le plan des conditions de travail des syndiqués. A
ce titre, elles revétent une importance capitale pour
ces syndiqués. De telles questions sont pratiques et
non pas essentiellement juridiques, et requierent les
connaissances et I’expertise d’un arbitre en droit du
travail plutdt que les compétences d’un avocat ou
d’un juge » (par. 75).

Le juge Austin a ajouté que le gouvernement de
I’Ontario a un intérét financier important dans 1’is-
sue des arbitrages. Le systeme précédent semblait
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appeared to have worked reasonably well and must
be regarded as having been successful.

In his view, retired judges generally lack the
expertise of the prior arbitrators, are not independ-
ent, have no security, have no assurance that they
will be appointed to future arbitrations, and must
decide questions in which the person who appointed
them has a substantial financial interest. He held that
abandoning the established practice gave rise to a
reasonable apprehension of bias and an appearance
of interference with the institutional independence
and the institutional impartiality of the boards.

Accordingly, the appeal was allowed.

IV. Analysis

The Minister argues that the wording of his
power of appointment makes it clear that he and
not the courts was intended to have the last word on
appointments to chair compulsory arbitration boards
in hospital and nursing home disputes. He says that
the HLDAA does not condition his power on follow-
ing any particular process, and it was open to him,
in furtherance of government policy, to proceed as
he did. Thus viewed, the central issue in this case is
statutory interpretation. The HLDAA enacts quite a
complex scheme that covers 11 pages of the statute
book. The s. 6(5) power of appointment is an impor-
tant element of the scheme, but it is only an element,
and the HLDAA, as any statute, must be read as a
whole to ascertain the true legislative intent.

The Minister does not claim an absolute and
untrammelled discretion. He recognizes, as Rand
J. stated more than 40 years ago in Roncarelli v.
Duplessis, [1959] S.C.R. 121, at p. 140, that “there
is always a perspective within which a statute is
intended to operate”.

avoir fonctionné raisonnablement bien et devait
étre considéré comme ayant donné de bons résul-
tats.

A son avis, les juges retraités n’ont généralement
pas I’expertise des anciens arbitres, ne sont pas indé-
pendants, n’ont aucune sécurité ni aucune gara@ie
qu’ils seront désignés pour d’autres arbitrages, et
doivent trancher des questions dans lesquelleS;Ia
personne qui les a désignés a un intérét financier
important. I a conclu que 1’abandon de la pratiéﬁle
établie a suscité une crainte raisonnable de partialité
et engendré une apparence d’atteinte a l’inde’p%-
dance et a ’impartialité institutionnelles des con-
seils.

En conséquence, 1’appel a été accueilli.

IV. Analyse

Le ministre fait valoir que la maniere dont est
libellé son pouvoir de désignation indique claire-
ment que, dans le cas des différends qui survien-
nent dans les hopitaux et les maisons de soins infir-
miers, c’est lui, et non les tribunaux judiciaires,
qui est censé avoir le dernier mot en ce qui con-
cerne les désignations a la présidence des conseils
d’arbitrage obligatoire. Selon lui, la LACTH ne
I’oblige pas a suivre un processus particulier dans
I’exercice de son pouvoir, et il pouvait agir comme
il I’a fait en appliquant la politique du gouverne-
ment. Vue sous cet angle, la principale question qui
se pose en I’espece est une question d’interpréta-
tion législative. La LACTH établit un régime assez
complexe qui occupe 11 pages du recueil de lois.
Le pouvoir de désignation prévu au par. 6(5) est un
élément important de ce régime, mais n’est qu’un
élément et, comme cela doit étre fait pour toute loi,
il faut interpréter la LACTH dans son ensemble
pour déterminer I’intention véritable du législa-
teur.

Le ministre ne prétend pas avoir un pouvoir dis-
crétionnaire absolu et sans entraves. Il reconnait,
comme 1’a fait le juge Rand, il y a plus de 40 ans,
dans I’arrét Roncarelli c. Duplessis, [1959] R.C.S.
121, p. 140, qu’[TRADUCTION] « [u]ne loi est tou-
jours censée s’appliquer dans une certaine opti-
que ».
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The decision in Roncarelli, despite the many fac-
tual differences, foreshadows, in part, the legal con-
troversy in this case. There, as here, the governing
statute conferred a broad discretion which the deci-
sion maker was accused of exercising to achieve an
improper purpose. In that case, the improper pur-
pose was to injure financially (by the cancellation
of a liquor licence) a Montreal restauranteur whose
activities in support of the Jehovah’s Witnesses were
regarded by the provincial government as trouble-
some. Here, the allegations of improper purpose
behind the unions’ challenge are that the Minister
used his power of appointment to influence out-
comes rather than process, to protect employers
rather than patients, and, as stated by the Court of
Appeal, to change the appointments process in a
way “reasonably” seen by the unions as “an attempt
to seize control of the bargaining process” (para.
101). Still, the Minister points to a number of rea-
sons for his conduct which, unlike the situation in
Roncarelli, were closely associated with the purpose
of the statute, including, in particular, the chronic
delay and cost associated with HLDAA arbitrations.
He was looking for “[pleople who had spent their
professional lives as neutrals”.

The exercise of a discretion, stated Rand J. in
Roncarelli, ““is to be based upon a weighing of con-
siderations pertinent to the object of the [statute’s]
administration” (p. 140). Here, as in that case, it is
alleged that the decision maker took into account
irrelevant considerations (e.g., membership in the
“class” of retired judges) and ignored pertinent
considerations (e.g., relevant expertise and broad
acceptability of a proposed chairperson in the labour
relations community).

In this case, the “perspective within which a stat-
ute is intended to operate” is that of a legislative
measure that seeks to achieve industrial peace by
substituting compulsory arbitration for the right to
strike or lockout. The “perspective” is another way
of describing the policy and objects of the statute.

Malgré les nombreuses différences qu’il présente
sur le plan des faits, I’arrét Roncarelli laisse présa-
ger en partie la controverse juridique en I’espece. La
comme ici, la loi applicable accordait au décideur
un large pouvoir discrétionnaire qu’il était accusé
d’avoir exercé dans le but de réaliser un objectif=
illégitime. Dans cette affaire, 1’objectif illégitime_cI
¢tait de nuire financierement (par I’annulation d’'unO
permis d’alcool) a un restaurateur montréalais donto,
I’appui donné aux Témoins de Jéhovah était mal VUS
par le gouvernement provincial. En I’espece, les allé-O
gations d’objectif illégitime qui sous-tendent la con-,
testation des syndicats veulent que le ministre se soitS
servi de son pouvoir de désignation pour influencer”
les résultats plutdt que le processus, pour protéger
les employeurs au lieu des malades et, comme I’a
dit la Cour d’appel, pour modifier le processus de
désignation d’une facon [TRADUCTION] « raison-
nablement » percue par les syndicats comme étant
«une tentative de contrdler le processus de négo-
ciation » (par. 101). Le ministre justifie pourtant sa
conduite par un certain nombre de raisons qui, con-
trairement a la situation dans 1’affaire Roncarelli,
avaient un lien étroit avec 1’objet de la Loi, dont les
délais chroniques et le colit des arbitrages fondés sur
la LACTH. 11 cherchait [TRADUCTION] « [d]es per-
sonnes qui avaient été neutres pendant toute leur vie
professionnelle ».

L’exercice d’un pouvoir discrétionnaire, de faire
remarquer le juge Rand dans l’arrét Roncarelli,
[TRADUCTION] « doit se fonder sur I’examen des
considérations reliées a 1’objet de [1I’]Jadministration
[de 1a loi en cause] » (p. 140). En I’espece, comme
dans cette affaire, on allegue que le décideur a pris
en considération des éléments non pertinents (par
exemple, I’appartenance a la « catégorie » des juges
retraités) et qu’il n’a pas tenu compte d’éléments
pertinents (tels que I’expertise de la personne pro-
posée a la présidence, et son acceptabilité générale
dans le milieu des relations du travail).

En l’espece, I'optique dans laquelle la loi est
censée s’appliquer est celle d’une mesure légis-
lative destinée a maintenir la paix industrielle en
substituant I’arbitrage obligatoire au droit de gréve
ou de lock-out. L« optique » est une autre fagon de

décrire la politique générale et les objets de la loi.
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In the language of Lord Reid in Padfield v. Minister
of Agriculture, Fisheries and Food, [1968] A.C. 997
(H.L.), at p. 1030:

. . if the Minister, by reason of his having misconstrued
the Act or for any other reason, so uses his discretion as to
thwart or run counter to the policy and objects of the Act,
then our law would be very defective if persons aggrieved
were not entitled to the protection of the court. [Emphasis
added.]

Lord Reid added that “the policy and objects of the
Act must be determined by construing the Act as a
whole and construction is always a matter of law for
the court” (p. 1030). See also: Air Canada v. British
Columbia (Attorney General), [1986] 2 S.C.R.
539; Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817, at para. 56;
Mount Sinai Hospital Center v. Quebec (Minister of
Health and Social Services), [2001] 2 S.C.R. 281,
2001 SCC 41; G. Pépin and Y. Ouellette, Principes
de contentieux administratif (2nd ed. 1982), at
p. 264; D. J. M. Brown and J. M. Evans, Judicial
Review of Administrative Action in Canada (loose-
leaf), at para. 13:1221.

This appeal thus brings to the fore the importance
of the scheme and purpose of an Act in construing
the particular words used by the legislature to dis-
close its true intent. It also requires us to consider
whether the legislative intent disclosed in this case
is sufficient to override the principles of natural jus-
tice that would otherwise be implied by the courts to
limit the discretion of the statutory decision maker,
and, if so, in what respect.

A. Some Preliminary Observations

Given the range and variety of the unions’ objec-
tions, it might be useful to do a little organization at
the outset.

Although the net result of a s. 6(5) appointment
is the naming of a particular individual as a chair-
person, the appointment is inevitably the product of
a number of issues or determinations, some of them

Lord Reid s’est exprimé en ces termes dans 1’arrét
Padfield c. Minister of Agriculture, Fisheries and
Food, [1968] A.C. 997 (H.L.), p. 1030 :

[TRADUCTION] . . . si, parce qu’il a mal interprété la Loi
ou pour toute autre raison, le ministre exerce son pou-
voir discrétionnaire de facon a contrecarrer la politigue
générale ou les objets de la Loi ou a aller a l’encontr%
ceux-ci, alors notre droit accusera une grave lacune s'\/s
personnes qui en subissent des préjudices n’ont pas dge

it
a la protection de la cour. [Je souligne.] 8

Lord Reid a ajouté que [TRADUCTION] « pbilr
déterminer la politique générale et les objetsgaie
la Loi, il faut interpréter la Loi dans son ensém-
ble et I'interprétation est toujours une question de
droit qui releve de la cour » (p. 1030). Voir aussi :
Air Canada c. Colombie-Britannique (Procureur
général), [1986] 2 R.C.S. 539; Baker c. Canada
(Ministre de la Citoyenneté et de I’Immigration),
[1999] 2 R.C.S. 817, par. 56; Centre hospitalier
Mont-Sinai c. Québec (Ministre de la Santé et des
Services sociaux), [2001] 2 R.C.S. 281, 2001 CSC
41; G. Pépin et Y. Ouellette, Principes de contentieux
administratif (2° éd. 1982), p. 264; D. J. M. Brown
et J. M. Evans, Judicial Review of Administrative
Action in Canada (feuilles mobiles), par. 13:1221.

Le présent pourvoi fait donc ressortir 1’impor-
tance de 1I’économie et de 1’objet de la loi lorsqu’il
s’agit d’interpréter les termes particuliers que le
législateur a utilis€s pour exprimer son intention
véritable. Il nous oblige également a nous demander
si — et le cas échéant, a quel égard — I’intention
du législateur exprimée en 1’espece suffit pour I’em-
porter sur les principes de justice naturelle qui, pour
les tribunaux judiciaires, seraient par ailleurs censés
limiter le pouvoir discrétionnaire du décideur légal.

A. Quelques observations préliminaires

Compte tenu du nombre et de la diversité des
objections formulées par les syndicats, il pourrait
étre utile, au départ, de mettre un peu d’ordre dans
tout cela.

Bien qu’elle aboutisse a la nomination d’un
président ou d’une présidente, la désignation fondée
sur le par. 6(5) est inévitablement le fruit d’un
certain nombre de questions ou de décisions, dont
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having to do with procedural fairness (e.g., do I first
have to consult with the parties?), some of them
legal (e.g., to what extent is my choice constrained
by the HLDAA?), some of them factual (e.g., what
qualifications am I looking for?), and others of
mixed fact and law (e.g., is this individual “quali-
fied” within the range of choice permitted to me by
the HLDAA?). The court’s task on judicial review
is not to isolate these issues and subject each of
them to differing standards of review. The unions’
attack is properly aimed at the ultimate s. 6(5)
appointments themselves. Nevertheless, as a prac-
tical matter (and practicality is a welcome virtue in
this area of the law), it is convenient to group these
issues in order to facilitate the judicial review of the
s. 6(5) decision.

The first order of business is to examine the leg-
islative scheme of the HLDAA in general and s. 6(5)
in particular. As Beetz J. pointed out, “[t]o a large
extent judicial review of administrative action is
a specialized branch of statutory interpretation”:
U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R.
1048, at p. 1087 (emphasis deleted), quoting S. A.
de Smith, H. Street and R. Brazier, Constitutional
and Administrative Law (4th ed. 1981), at p. 558.
The court’s mandate on judicial review is to keep
the statutory decision maker within the boundaries
the legislature intended.

In performing that mandate, of course, adminis-
trative law supplies certain inferences and presump-
tions. For example, as this Court recently affirmed
in Ocean Port Hotel Ltd. v. British Columbia
(General Manager, Liquor Control and Licensing
Branch), [2001] 2 S.C.R. 781, 2001 SCC 52, at
para. 21, “courts generally infer that Parliament or
the legislature intended the tribunal’s process to
comport with principles of natural justice”. More
broadly, it is presumed that the legislature intended
the statutory decision maker to function within the
established principles and constraints of administra-
tive law.

certaines ont traital’équité procédurale (par exemple,
dois-je d’abord consulter les parties?), au droit (par
exemple, dans quelle mesure la LACTH limite-t-elle
le choix que je peux faire?) et aux faits (par exemple,
quelle sont les qualifications que je recherche?), alors
que d’autres ont un caractere mixte de droit et de fait=
(par exemple, le candidat en question est-il une per—T:l
sonne « compétente » que la LACTH m’autorise a0
choisir?). Dans le cadre d’un controle judiciaire, il
n’appartient pas a la cour d’isoler ces questions etS
d’appliquer a chacune de celles-ci des normes de©
controle différentes. Ce a quoi s’en prennent a juste .,
titre les syndicats, ce sont les désignations mémesS
qui, en définitive, sont faites en vertu du par. 6(5). En®Y
pratique (le sens pratique étant une vertu appréciée
dans ce domaine du droit), il convient néanmoins
de regrouper ces questions pour faciliter le con-
trole judiciaire de la décision fondée sur le par. 6(5).

La premiere étape consiste a étudier le régime
général établi par la LACTH et, plus particulie-
rement, le par. 6(5) de cette loi. Comme 1’a fait
observer le juge Beetz dans U.E.S., local 298 c.
Bibeault, [1988] 2 R.C.S. 1048, p. 1087, en citant
I’ouvrage de S. A. de Smith, H. Street et R. Brazier,
intitulé Constitutional and Administrative Law (4°
éd. 1981), p. 558, [TRADUCTION] « [d]ans une large
mesure, ’examen judiciaire d’un acte administratif
est une division spécialisée de I'interprétation des
lois » (soulignement omis). Le mandat de la cour en
matiere de controle judiciaire consiste a veiller a ce
que le décideur légal respecte les limites prévues par
le 1égislateur.

Il va sans dire que le droit administratif fournit
certaines inférences et présomptions utiles pour
exécuter ce mandat. Ainsi, comme la Cour I’af-
firmait récemment dans 1’arrét Ocean Port Hotel
Ltd. c. Colombie-Britannique (General Manager,
Liquor Control and Licensing Branch), [2001] 2
R.C.S. 781, 2001 CSC 52, par. 21, «les tribunaux
judiciaires inférent généralement que le Parlement
ou la législature voulait que les procédures du tri-
bunal administratif soient conformes aux principes
de justice naturelle ». De maniere plus générale, on
présume que I’intention du législateur était que le
décideur l1égal respecte les principes et les contrain-
tes du droit administratif.
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The second order of business is to isolate the
Minister’s acts or omissions relevant to procedural
fairness, a broad category which extends to, and
to some extent overlaps, the traditional principles
of natural justice: Nicholson v. Haldimand-Norfolk
Regional Board of Commissioners of Police, [1979]
1 S.C.R 311, per Laskin C.J., at p. 325. The unions,
for example, question whether the Minister was
right to refuse to consult with them before making
the appointments. These questions go to the proce-
dural framework within which the Minister made
the s. 6(5) appointments, but are distinct from the
s. 6(5) appointments themselves. It is for the courts,
not the Minister, to provide the legal answer to pro-
cedural fairness questions. It is only the ultimate
exercise of the Minister’s discretionary s. 6(5)
power of appointment itself that is subject to the
“pragmatic and functional” analysis, intended to
assess the degree of deference intended by the legis-
lature to be paid by the courts to the statutory deci-
sion maker, which is what we call the “standard of
review”.

The third order of business, accordingly, is to
determine the degree of judicial deference which,
having regard to the HLDAA and all the relevant cir-
cumstances, the Minister is entitled to receive in the
exercise of his discretionary s. 6(5) power. In assess-
ing the Minister’s appointments, the court may need
to take into consideration some of the determina-
tions made by the Minister as input into the exercise
of his discretion. For example, if, as I believe, the
Minister is entitled to make any appointment that is
not patently unreasonable, his interpretation of the
scope of his power of appointment under s. 6(5) will
affect the reasonableness of his ultimate appoint-
ment: Canadian Broadcasting Corp. v. Canada
(Labour Relations Board), [1995] 1 S.C.R. 157, at
para. 49.

The content of procedural fairness goes to the
manner in which the Minister went about making
his decision, whereas the standard of review is
applied to the end product of his deliberations.

La deuxieme étape consiste a isoler les actes
ou omissions du ministre qui touchent a 1’équité
procédurale, une catégorie générale qui com-
prend et, dans une certaine mesure, chevauche
les principes traditionnels de la justice naturelle :
Nicholson c. Haldimand-Norfolk Regional Board
of Commissioners of Police, [1979] 1 R.C.S. 3'E1,
p- 325, le juge en chef Laskin. Par exemple, des
syndicats se demandent si le ministre a eu raigen
de refuser de les consulter avant de faire les d%i-
gnations. Ces questions concernent le cadre pro-
cédural a I’intérieur duquel le ministre a fait les
désignations fondées sur le par. 6(5), sans toie-
fois porter sur les désignations mémes qui ont €té
faites en vertu de ce paragraphe. Il appartient aux
tribunaux judiciaires et non au ministre de donner
une réponse juridique aux questions d’équité pro-
cédurale. Seul I’exercice en derniére analyse du
pouvoir discrétionnaire de désignation conféré au
ministre par le par. 6(5) est assujetti a 1’analyse
« pragmatique et fonctionnelle » qui vise a déter-
miner le degré de déférence dont le législateur a
voulu que les tribunaux judiciaires fassent montre
a I’égard du décideur 1égal, lequel degré constitue
ce qu’on appelle la « norme de contrdle ».

La troisieéme étape consiste donc a déterminer le
degré de déférence judiciaire auquel, compte tenu
de la LACTH et de toutes les circonstances pertinen-
tes, le ministre a droit dans I’exercice du pouvoir
discrétionnaire qui lui est conféré par le par. 6(5).
Lorsqu’elle apprécie les désignations ministériel-
les, la cour peut devoir tenir compte de certaines
décisions que le ministre a prises en exercant son
pouvoir discrétionnaire. Par exemple, si, comme je
le crois, le ministre a le droit de faire toute désigna-
tion qui n’est pas manifestement déraisonnable, son
interprétation de 1’étendue du pouvoir de désigna-
tion que lui confere le par. 6(5) influera sur le carac-
tere raisonnable de la désignation qu’il fera en défi-
nitive : Société Radio-Canada c. Canada (Conseil
des relations du travail), [1995] 1 R.C.S. 157, par.
49.

L’équité procédurale concerne la manicre dont
le ministre est parvenu a sa décision, tandis que la
norme de controle s’applique au résultat de ses déli-
bérations.
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On occasion, a measure of confusion may arise
in attempting to keep separate these different lines
of enquiry. Inevitably some of the same “factors”
that are looked at in determining the requirements
of procedural fairness are also looked at in consid-
ering the “standard of review” of the discretionary
decision itself. Thus in Baker, supra, a case involv-
ing the judicial review of a Minister’s rejection of
an application for permanent residence in Canada
on human and compassionate grounds, the Court
looked at ““all the circumstances” on both accounts,
but overlapping factors included the nature of the
decision being made (procedural fairness, at para.
23; standard of review, at para. 61); the statutory
scheme (procedural fairness, at para. 24; standard of
review, at para. 60); and the expertise of the decision
maker (procedural fairness, at para. 27; standard of
review, at para. 59). Other factors, of course, did not
overlap. In procedural fairness, for example, the
Court was concerned with “the importance of the
decision to the individual or individuals affected”
(para. 25), whereas determining the standard of
review included such factors as the existence of a
privative clause (para. 58). The point is that, while
there are some common “factors”, the object of the
court’s inquiry in each case is different.

B. Issues

With these preliminary observations, I turn to the
issues that arise for determination in the resolution
of this appeal:

(1) the statutory interpretation of s. 6(5) of the
HLDAA,;

(2) procedural fairness issues:
(a) the Minister’s alleged lack of impartial-
ity;
(b) the Minister’s alleged failure to consult

with the unions about the change in the
process of appointments;

(c) the alleged violation of the doctrine of
legitimate expectation in refusing to

La tentative de maintenir séparés ces différents
genres de questions peut parfois engendrer une cer-
taine confusion. Force est de constater que certains
« facteurs » utilisés pour déterminer les exigences
de I’équité procédurale servent également a déter-
miner la « norme de contrdle » applicable a la déci-=
sion discrétionnaire elle-méme. Ainsi, dans |’ affaire ©
Baker, précitée, qui portait sur le contrdle judiciaire O
du rejet par le ministre d’une demande de résidencec,
permanente au Canada fondée sur des raisons d’or—S
dre humanitaire, la Cour a examiné « toutes les cir-O
constances » a ces deux égards, mais il y avait che-,
vauchement de certains facteurs, dont la nature de 1a3
décision rendue (équité procédurale, par. 23; norme "
de contrdle, par. 61), le régime législatif (équité
procédurale, par. 24; norme de contrdle, par. 60),
et 'expertise du décideur (équité procédurale, par.
27; norme de contrOle, par. 59). Il est évident que
d’autres facteurs ne se recoupaient pas. En ce qui
concerne 1’équité procédurale notamment, la Cour
s’est intéressée a « I’importance de la décision pour
les personnes visées » (par. 25), tandis que, pour
déterminer la norme de contrdle applicable, elle a
pris en considération des facteurs comme I’ exis-
tence d’une clause privative (par. 58). Il reste que,
méme s’il existe certains « facteurs » communs,
I’objet de I’examen du tribunal judiciaire differe
d’un cas a ’autre.

B. Les questions en litige

Ces observations préliminaires étant faites,
j aborde maintenant les questions qui doivent &tre
tranchées en I’espece :

(1) linterprétation du par. 6(5) LACTH,

(2) les questions d’équité procédurale :

a) l’allégation de partialité de la part du
ministre;

b) [D’allégation voulant que le ministre n’ait
pas consulté les syndicats au sujet de la
modification du processus de désigna-
tion;

c) lallégation de violation de la regle de
I’expectative 1égitime en raison du refus
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nominate only arbitrators who had been
mutually agreed upon;

(3) an assessment of the standard of review of
the Minister’s appointments;

(4) when does a decision rise to the level of
patent unreasonableness?

(5) whether the applicable standard of review
was violated by the Minister’s rejection of

(a) the s. 49(10) list as a requisite of
appointment, or

(b) expertise and “broad acceptability
within the labour relations community”
as criteria for the selection of chairper-
sons;

(6) whether the Court of Appeal erred in find-
ing that the arbitration boards, by reason of
the impugned ministerial approach to s. 6(5)
appointments, lacked the requisite institu-
tional independence and impartiality;

(7) the appropriateness of the remedy granted by
the Court of Appeal.

I will deal with each of these issues in turn.

(1) The Statutory Interpretation of Section 6(5)
of the HLDAA

The appropriate approach to statutory interpreta-
tion is that “the words of an Act are to be read in their
entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament”
(E. A. Driedger, Construction of Statutes (2nd ed.
1983), at p. 87, frequently cited with approval in this
Court, e.g., Rizzo & Rizzo Shoes Ltd. (Re), [1998]
1 S.C.R. 27, at paras. 21 and 23; R. v. Sharpe,
[2001] 1 S.C.R. 45, 2001 SCC 2, at para. 33). This
contextual approach accords with the previously

de désigner uniquement des arbitres sur
lesquels les parties s’étaient entendues;

(3) I’appréciation de la norme de contrdle appli-
cable aux désignations ministérielles;

(4) quand une décision devient-elle mamfes;re
ment déraisonnable?

»(Can

(5) la question de savoir si la norme de contr@le
applicable a été violée en raison du rejet Bar
le ministre :

a) de la liste dressée en vertu du BAr
49(10), qui doit étre utilisée pour faire
des désignations; ou

b) de I’expertise et de « [’acceptabilité
générale dans le milieu des relations
du travail » comme criteres de sélection
du président ou de la présidente;

(6) la question de savoir si la Cour d’appel
a commis une erreur en concluant qu’en
raison de I’approche contestée que le minis-
tre a adoptée en matiere de désignations
fondées sur le par. 6(5), les conseils d’arbi-
trage étaient dépourvus de 1’indépendance
et de I'impartialité institutionnelles requi-
ses;

(7) le caractere convenable de la réparation
accordée par la Cour d’appel.

Je vais examiner successivement chacune de ces
questions.

(1) L’interprétation du par. 6(5) LACTH

En matiere d’interprétation législative, il con-
vient d’adopter 1’approche suivante : [TRADUCTION]
« il faut lire les termes d’une loi dans leur contexte
global en suivant le sens ordinaire et grammatical
qui s’harmonise avec I’esprit de la loi, I’objet de la
loi et I'intention du législateur » (E. A. Driedger,
Construction of Statutes (2° éd. 1983), p. 87. La
Cour a souvent cité et approuvé ce passage, notam-
ment dans les arréts Rizzo & Rizzo Shoes Ltd. (Re),
[1998] 1 R.C.S. 27, par. 21 et 23, et R. c¢. Sharpe,
[2001] 1 R.C.S. 45, 2001 CSC 2, par. 33). Cette
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mentioned dictum of Rand J. in Roncarelli, supra,
that “there is always a perspective within which a
statute is intended [by the legislature] to operate”
(p. 140), and Lord Reid’s caution in Padfield, supra,
that the particular wording of a ministerial power is
to be read in light of “the policy and objects of the
Act” (p. 1030).

The HLDAA contemplates the appointment of
“a person who is, in the opinion of the Minister,
qualified to act”. The Minister is a senior member
of the government with a vital interest in indus-
trial peace in the province. His work in pursuit of
that objective in the hospital sector, supported by
his officials, should not be micro-managed by the
courts. Still, as Rand J. said in Roncarelli, supra, at
p. 140, the discretionary power is not “absolute and
untrammelled”. The discretion is constrained by the
scheme and object of the HLDDA as a whole, which
the legislature intended to serve as a “neutral and
credible” substitute for the right to strike and lock-
out.

Compulsory arbitration is a fairly well-
understood beast in the jungle of labour rela-
tions. Dickson C.J., dissenting on other grounds in
Reference re Public Service Employee Relations Act
(Alta.), [1987] 1 S.C.R. 313, pointed out, at p. 380:

The purpose of such a mechanism [compulsory arbi-
tration] is to ensure that the loss in bargaining power
through legislative prohibition of strikes is balanced by
access to a system which is capable of resolving in a fair,
effective and expeditious manner disputes which arise
between employees and employers.

Labour arbitration as a dispute-resolution mech-
anism has traditionally and functionally rested
on a consensual basis, with the arbitrator chosen
by the parties or being acceptable to both parties.
The intervener, National Academy of Arbitrators
(Canadian Region), contended that “[a]rbitration

approche contextuelle concorde avec la remarque
susmentionnée du juge Rand dans I’arrét Roncarelli,
précité, selon laquelle [TRADUCTION] « [u]ne loi est
toujours censée s’appliquer dans une certaine opti-
que [voulue par le Iégislateur] » (p. 140), et avec la
mise en garde de lord Reid dans I’arrét Padfield, pré-
cité, voulant que le libellé d’un pouvoir ministériel ©
doive étre interprété a la lumiere de [TRADUCTION]\S/
«la politique générale et [d]es objets de la Loi »
(p. 1030).

La LACTH prévoit la désignation d’« une per-?
sonne qui, a son avis [c’est-a-dire de 1’avis dus3
ministre], est compétente pour agir en cette qualitég
[d’arbitre] ». Le ministre est un membre supérieur
du gouvernement et a un intérét essentiel dans le
maintien de la paix industrielle dans la province.
Les tribunaux judiciaires ne devraient pas intervenir
a outrance dans les efforts qu’il déploie, avec 1’ap-
pui de ses fonctionnaires, pour atteindre cet objec-
tif dans le secteur hospitalier. Pourtant, comme I’a
affirmé le juge Rand dans I’arrét Roncarelli, pré-
cité, p. 140, le pouvoir discrétionnaire n’est pas
[TRADUCTION] « absolu et sans entraves ». Ce pou-
voir discrétionnaire est limité par I’économie et
I’objet de la LACTH dans son ensemble, laquelle loi
établit un systeme qui, d’apres I'intention du 1égis-
lateur, doit servir de moyen « neutre et crédible » de
remplacer le droit de greve et de lock-out.

Dans la jungle des relations du travail, I’arbi-
trage obligatoire est une béte que 1’on comprend
assez bien. Le juge en chef Dickson, dissident pour
d’autres motifs dans le Renvoi relatif a la Public
Service Employee Relations Act (Alb.), [1987] 1
R.C.S. 313, a fait remarquer, a la p. 380 :

Le but d’un tel mécanisme [I’arbitrage obligatoire] est
d’assurer que la perte du pouvoir de négociation par suite
de I’interdiction législative des gréves est compensée par
I’acces a un systeme qui permet de résoudre équitable-
ment, efficacement et promptement les différends met-
tant aux prises employés et employeurs.

L’arbitrage en matiere de relations du travail en
tant que mécanisme de reglement des différends
repose traditionnellement et fonctionnellement
sur le consentement, 1’arbitre étant choisi par les
parties ou étant acceptable par chacune d’elles.
L’intervenante, la National Academy of Arbitrators

CC2
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which is, or is seen to be, political rather than rig-
orously quasi-judicial is no longer arbitration”.
Moreover, the intervener contends:

If arbitrators are, or are perceived to be, a surrogate of
either party or of government, or appointed to serve the
interests of either party or of government, the system
loses the trust and confidence of the parties, elements
essential to industrial relations peace and stability. . . .
A lack of confidence in arbitration would invite labour
unrest and the disruption of services, the very problem
impartial interest arbitration was designed to prevent.

As the Ontario legislature has considered the
HLDAA over the years, it has demonstrated an
awareness of the fact that workers who feel unfairly
treated can manifest their grievances with slow-
downs or other job actions, including illegal walk-
outs. Ministers emphasized that the purpose of the
HLDAA was to protect patients, not to tilt the balance
between employers and employees one way or the
other. The “background and purpose” of the HLDAA
includes the 1964 Report of the Royal Commission
on Compulsory Arbitration in Disputes Affecting
Hospitals and Their Employees, which led to the
HLDAA, and recommended that “[o]nly chairmen
experienced in hospital affairs would be appointed”
(Report, at p. 51). The Minister proposing the 1972
amendment told the Ontario Legislature that the
“quality of decision-making” would be improved
by “knowledgeable arbitrators experienced in the
hospital sector” (Legislature of Ontario Debates,
December 14, 1972, at p. 5760). The 1979 amend-
ment to the Labour Relations Act established what
is now renumbered as the s. 49(10) roster of arbi-
trators who were considered to be impartial and
knowledgeable in labour arbitrations (not necessar-
ily hospital matters). Interest arbitrators were fre-
quently, though by no means always, drawn from
this roster between the early 1980s and 1997. The
anchors that were seen to justify the parties’ con-
fidence in HLDAA arbitrations were impartiality,
independence, expertise and general acceptability
in the labour relations community. An individual
who combines relevant expertise with independence

(Canadian Region), a fait valoir que [TRADUCTION]
« [1I’arbitrage qui est ou qui est pergu comme étant
politique plutdt que rigoureusement quasi judiciaire
n’est plus un arbitrage ». L’intervenante ajoute
ceci :

[TRADUCTION] Si I’arbitre est 1’agent de I’une ou l’a@re
partie ou du gouvernement ou s’il est percu comme fel,
ou encore s’il est désigné pour servir les intéréts de 1"ane
ou Iautre partie ou du gouvernement, le systeme s’alidhe
la confiance des parties qui est essentielle a la paix et @la
stabilit€ des relations du travail [. . .] L’absence de -
fiance dans I’arbitrage entrainerait des conflits de traygil
et I'interruption des services, lesquels représentenfle
probleme méme que ’arbitrage impartial des différends
vise a prévenir.

Au fil des ans, I’ Assemblée législative de 1’On-
tario a étudié la LACTH et a démontré qu’elle
était consciente du fait que des travailleurs qui se
sentent injustement traité€s peuvent exprimer leur
mécontentement par des ralentissements de travail
ou par d’autres moyens de pression, y compris les
débrayages illégaux. Les ministres ont souligné que
la LACTH avait pour objet de protéger les mala-
des et non de faire pencher la balance en faveur
des employeurs ou des employés. Au chapitre « du
contexte et de 1’objet » de la LACTH, il y a le rap-
port déposé en 1964 par la Royal Commission on
Compulsory Arbitration in Disputes Affecting
Hospitals and their Employees qui a abouti a
la LACTH et qui recommandait, a la p.51, que
[TRADUCTION] « [s]eules [soient] désignées a la
présidence des personnes ayant de 1’expérience
en matiere hospitaliere ». En proposant la modifi-
cation de 1972, le ministre a affirmé devant I’ As-
semblée 1égislative de 1’Ontario que la désignation
[TRADUCTION] « d’arbitres compétents qui ont de
I’expérience dans le secteur hospitalier » contribue-
rait a améliorer la « qualité du processus décision-
nel » (Legislature of Ontario Debates, 14 décembre
1972, p. 5760). La modification apportée en 1979 a
la Labour Relations Act a établi la liste — mainte-
nant prévue au par. 49(10) — d’arbitres jugés impar-
tiaux et compétents en matiere d’arbitrage de con-
flits de travail (mais pas nécessairement en matiere
hospitaliere). Depuis le début des années 1980 jus-
qu’en 1997, les arbitres de différends étaient sou-
vent — quoique pas toujours — choisis a partir de
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and impartiality can reasonably be expected to be
experienced in the field, thus known to and broadly
acceptable to both unions and management.

I conclude, therefore, that, although the s. 6(5)
power is expressed in broad terms, the legislature
intended the Minister, in making his selection, to
have regard to relevant labour relations expertise
as well as independence, impartiality and general
acceptability within the labour relations community.
By “general acceptability”, I do not mean that a par-
ticular candidate must be acceptable to all parties
all the time, or to the parties to a particular HLDAA
dispute. I mean only that the candidate has a track
record in labour relations and is generally seen in
the labour relations community as widely accepta-
ble to both unions and management by reason of his
or her independence, neutrality and proven exper-
tise.

I do not consider these criteria to be vague or
uncertain. The practice of labour relations in this
country has developed into a highly sophisticated
business. The livelihood of a significant group of
professional labour arbitrators depends on their
recognized ability to fulfill these criteria. Some of
them not only enjoy national reputations for their
skills in resolving industrial conflicts but are retired
judges. From the Minister’s perspective, there exists
not only a large pool of recognized candidates, but
the HLDAA allows generous latitude to his selec-
tion (i.e., a candidate “who is, in the opinion of the
Minister, qualified”). The result is a perfectly man-
ageable framework within which the legislature
intended to give the Minister broad but not unlim-
ited scope within which to make appointments in
furtherance of the HLDAA’s object and purposes.

cette liste. Les qualités qui semblaient justifier la
confiance des parties dans I’arbitrage fondé sur la
LACTH étaient I'impartialité, 1’indépendance, I’ex-
pertise et I’acceptabilité générale dans le milieu des
relations du travail. On peut raisonnablement s’at-
tendre & ce qu’une personne qui cumule expertise=
pertinente, indépendance et impartialité ait de 1’ex-<
périence dans le domaine concerné et qu’elle soitO
ainsi connue et généralement acceptable tant par leso

syndicats que par le patronat.

al

Je conclus donc que, méme si le pouvoir conféré
au par. 6(5) est énoncé en termes généraux, le légis-
lateur a voulu qu’en faisant son choix le ministre
prenne en considération 1’expertise pertinente en
matiere de relations du travail ainsi que I'indépen-
dance, I’impartialité et I’acceptabilité générale dans
le milieu des relations du travail. Lorsque je parle
d’« acceptabilité générale », je ne veux pas dire que
les candidats doivent toujours étre acceptables par
toutes les parties ou encore par les parties a un diffé-
rend particulier visé par la LACTH. J’ entends seule-
ment par l1a que les candidats ont de I’expérience en
matiere de relations du travail et sont généralement
percus dans le milieu des relations du travail comme
jouissant d’une grande acceptabilité aupres des syn-
dicats et du patronat en raison de leur indépendance,
de leur neutralité et de leur expertise confirmée.

2003 SCC 2

Je ne considere pas que ces critéres sont vagues
ou incertains. Les relations du travail au pays sont
devenues un domaine tres spécialisé. Un grand
nombre d’arbitres professionnels en droit du travail
dépendent, pour leur subsistance, de leur capacité
reconnue de satisfaire a ces criteres. En plus d’étre
réputés a 1’échelle nationale pour leur aptitude a
résoudre des conflits de travail, certains d’entre eux
sont des juges retraités. Du point de vue du minis-
tre, non seulement y a-t-il une réserve importante
de candidats reconnus, mais encore la LACTH lui
accorde une grande latitude pour faire son choix
(c’est-a-dire pour choisir le candidat « qui, a son
avis, est compéten[t] »). Il en résulte un cadre tout
a fait acceptable a I'intérieur duquel le législateur
a voulu accorder au ministre une liberté d’action
considérable, mais non illimitée, pour faire des
désignations conformes aux fins et aux objets de la
LACTH.
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(2) Procedural Fairness

Under this heading, I group the challenges to
the Minister’s impartiality, the allegation that he
violated procedural fairness by allegedly changing
the “system” of appointments without prior consul-
tation, and his alleged violation of the doctrine of
legitimate expectation.

(a) Was the Minister Impartial in the Exercise of
the Power of Appointment?

The unions say the Minister could not, as a
member of a cost-cutting government, make the
appointments impartially. He was therefore disqual-
ified and ought to have delegated the appointments
to senior officials.

The Minister says that he is not responsible for
health costs or hospital administration. He is, how-
ever, a member of Cabinet and committed to gov-
ernment policy which, in 1997, included public
sector “rationalization” and pay restraint. He was
elected on a platform called “the Common Sense
Revolution” and people would reasonably think he
was committed to carrying it out.

The Ontario Court of Appeal concluded that the
Minister had a “significant and direct interest” in the
outcome of the arbitral awards (para. 21). As Austin
J.A. pointed out, “[a]pproximately 75 per cent to 80
per cent of hospital budgets relate to labour costs
and the government’s primary method for control-
ling expenditures is wage control. Although nursing
homes have sources of income that are not available
to hospitals, they too are substantially dependent
upon the government for funding” (para. 21). The
Minister’s response is that here, unlike in cases such
as MacBain v. Lederman, [1985] 1 F.C. 856 (C.A.),
at pp. 869-71 and 884, neither he nor his government
was a party to hospital sector arbitral proceedings.
In the MacBain case, the Canadian Human Rights
Commission appointed the members of the ad hoc
tribunal to adjudicate the very dispute between the
Commission and the person complained about. The
Minister argues that his interest in hospital finance

(2) L’équité procédurale

Je regroupe sous cette rubrique les allégations de
partialité de la part du ministre, 1’allégation voulant
qu’il ait manqué a 1’équité procédurale en modi-
fiant le « systéme » de désignation sans consultatien
préalable, et I’allégation voulant qu’il ait v1oleéla
regle de I’expectative 1égitime. o

a) Le ministre a-t-il été impartial dans I’ ex@r-
cice de son pouvoir de désignation? 8

Les syndicats soutiennent que, a titre de membre
d’un gouvernement pronant la réduction des dep@
ses, le ministre n’était pas en mesure de faire les
désignations de maniere impartiale. Il était donc
inhabile a faire les désignations et il aurait dii con-
fier a des hauts fonctionnaires le soin de le faire a sa
place.

Le ministre affirme qu’il n’est responsable ni des
colits en matiere de santé ni de I’administration des
hopitaux. Il fait néanmoins partie du Cabinet et est
un défenseur de la politique du gouvernement qui,
en 1997, consistait notamment a « rationaliser » le
secteur public et a controler les salaires. Il a été €lu
en raison de la « Révolution du Bon Sens » qu’il
promettait et la population pouvait raisonnablement
penser qu’il était résolu a tenir cette promesse.

La Cour d’appel de I’Ontario a conclu que le
ministre avait un [TRADUCTION] « intérét impor-
tant et direct » dans l’issue des arbitrages (par.
21). Comme I’a fait remarquer le juge Austin,
[TRADUCTION] « [e]nviron 75 a 80 pour 100 du
budget des hopitaux est consacré a la masse sala-
riale et le contrdle des salaires représente le princi-
pal moyen dont le gouvernement dispose pour con-
troler les dépenses. Méme si les maisons de soins
infirmiers ont des sources de revenus dont ne dis-
posent pas les hopitaux, elles dépendent largement
elles aussi du financement gouvernemental » (par.
21). Le ministre répond qu’en I’espéce, contraire-
ment a des affaires comme MacBain c. Lederman,
[1985] 1 C.F. 856 (C.A.), p. 869-871 et 884, ni lui
ni son gouvernement n’ont participé aux procédures
d’arbitrage dans le secteur hospitalier. Dans 1’ affaire
MacBain, 1a Commission canadienne des droits de
la personne avait désigné les membres du tribunal
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is not “directly at stake” (Canadian Pacific Ltd. v.
Matsqui Indian Band, [1995] 1 S.C.R. 3, at para.
100) and “too attenuated and remote to give rise
to a reasonable apprehension of bias” (Pearlman v.
Manitoba Law Society Judicial Committee, [1991]
2 S.C.R. 869, at p. 891). The local hospital boards
could absorb higher unit labour costs by reducing
services, thus keeping public funding requirements
more or less constant. This approach, I think, is
unrealistic. It underestimates the Minister’s collec-
tive responsibility with his colleagues at a time of
pitched confrontation with the unions over reduc-
tions in public sector staffing and financing. At the
very least, there was an appearance that he had a sig-
nificant interest in outcomes as well as process.

The legal answer to this branch of the unions’
argument, however, is that the legislature specifi-
cally conferred the power of appointment on the
Minister. Absent a constitutional challenge, a statu-
tory regime expressed in clear and unequivocal lan-
guage on this specific point prevails over common
law principles of natural justice, as recently affirmed
by this Court in Ocean Port Hotel, supra. In that
case, the members of the provincial liquor licensing
appeal board, who were empowered to impose pen-
alties on liquor licences for non-compliance with
the Act, were appointed to serve “at the pleasure” of
the executive. Some licencees successfully argued
before the British Columbia Court of Appeal that “at
pleasure” appointees lacked the security of tenure
necessary to ensure their independence. The Board’s
decisions were therefore set aside. On further appeal
to this Court, however, it was held, per McLachlin
C.J., that “like all principles of natural justice, the
degree of independence required of tribunal mem-
bers may be ousted by express statutory language or
necessary implication” (para. 22 (emphasis added)).
Affirming the rule of interpretation that “courts
generally infer that Parliament or the legislature
intended the tribunal’s process to comport with prin-
ciples of natural justice” (para. 21), the Court never-

ad hoc chargé de se prononcer sur le conflit méme
qui opposait la Commission a la personne visée par
la plainte en question. Le ministre soutient que son
intérét en maticre de financement hospitalier n’est
pas « directement en jeu » (Canadien Pacifique Ltée
c. Bande indienne de Matsqui, [1995] 1 R.C.S. 3,=
par. 100) et qu’il est « trop minime et trop éloigne’T:I
pour donner lieu a une crainte raisonnable de partia-O
lité » (Pearlman c. Comité judiciaire de la Société duc,
Barreau du Manitoba, [1991] 2 R.C.S. 869, p. 891).8
Les conseils d’hopitaux locaux pourraient éponger©O
une hausse des colits unitaires de main-d’ceuvre .,
en réduisant les services, et ainsi stabiliser plus ouS
moins les besoins de financement public. J’estime "
que cette approche n’est pas réaliste. Elle sous-
estime la solidarité du ministre avec ses collegues a
une époque d’affrontements intenses avec les syndi-
cats au sujet des réductions de personnel et de finan-
cement dans le secteur public. Le ministre paraissait
tout au moins avoir un intérét important autant dans
le processus que dans 1’issue du processus.

N

Cependant, la réponse juridique a ce volet de
I’argumentation des syndicats est que le législateur
a expressément conféré le pouvoir de désignation au
ministre. En 1’absence de contestation constitution-
nelle, un régime l1égislatif qui porte sur ce sujet précis
et qui est énoncé en des termes clairs et non équi-
voques prime sur les principes de justice naturelle
de la common law, comme 1’a récemment affirmé
notre Cour dans I’arrét Ocean Port Hotel, précité.
Dans cette affaire, les membres de la commission
d’appel des permis d’alcool provinciale, habilités a
infliger des peines aux titulaires de permis d’alcool
qui ne se conformaient pas a la Loi, étaient nommés
« a titre amovible » par I’exécutif. Certains titulai-
res de permis ont fait valoir avec succes devant la
Cour d’appel de la Colombie-Britannique que les
personnes désignées « a titre amovible » étaient pri-
vées de I’'inamovibilité nécessaire pour garantir leur
indépendance. Les décisions de la commission ont
donc été annulées. Cependant, a la suite du pour-
voi formé devant notre Cour, il a été décidé, sous la
plume de la juge en chef McLachlin, que « comme
pour tous les principes de justice naturelle, le degré
d’indépendance requis des membres du tribunal
administratif peut étre écarté par les termes expres
de la loi ou par déduction nécessaire » (par. 22 (je
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theless concluded that “[i]t is not open to a court to
apply a common law rule in the face of clear statu-
tory direction” (para. 22 (emphasis added)). Further,
“[w]here the intention of the legislature, as here, is
unequivocal, there is no room to import common
law doctrines of independence” (para. 27 (emphasis
added)).

The courts will equally give effect in a proper
case to exclusion by necessary implication. In
Brosseau v. Alberta Securities Commission, [1989]
1 S.C.R. 301, for example, the legislature had
clearly and unequivocally conferred both investiga-
tory and adjudicative functions on members of the
Alberta Securities Commission. In the absence of
any constitutional challenge, the Court affirmed that
the overlap of functions was permissible, provided
the official in question did not go beyond “fulfilling
his statutory duties” (p. 315).

Ocean Port Hotel, supra, involved adjudication
of licensing violations in the context of govern-
ment liquor policy. As was stated at para. 33, “[The
Board] is first and foremost a licensing body. The
suspension complained of was an incident of the
Board’s licensing function. ... The exercise of
power here at issue falls squarely within the execu-
tive power of the provincial government.”

Here, the context is quite different. The govern-
ment has the power to legislate workers back to
work but the HLDAA holds out the promise of a
“neutral and credible” process to reconcile the inter-
ests of the employer and employees. As arbitrator
O. B. Shime observed in McMaster University and
McMaster University Faculty Assn., Re (1990), 13
L.A.C. (4th) 199, at p. 204:

souligne)). Confirmant la regle d’interprétation
selon laquelle « les tribunaux judiciaires inférent
généralement que le Parlement ou la législature
voulait que les procédures du tribunal adminis-
tratif soient conformes aux principes de justice
naturelle » (par. 21), la Cour a néanmoins con€ltu
qu’« [i]l n’est pas loisible a un tribunal judicia‘dj:re
d’appliquer une regle de common law alors quil
est en présence d’une directive législative clairg »
(par. 22 (je souligne)). De plus, « [lJorsque, comme
en I’espece, ’intention du législateur est sans édui-
voque, il n’y a pas lieu d’importer les théories.de
common law en matiere d’indépendance » (par27
(je souligne)). o

Lorsque le cas s’y préte, les tribunaux judiciai-
res appliquent également le principe de I’exclusion
par déduction nécessaire. Par exemple, dans 1’af-
faire Brosseau c. Alberta Securities Commission,
[1989] 1 R.C.S. 301, le Iégislateur avait confié clai-
rement et sans équivoque des fonctions d’enquéte
et de décision aux membres de 1’ Alberta Securities
Commission. En I’absence de contestation constitu-
tionnelle, la Cour a affirmé que le cumul de fonc-
tions était acceptable pourvu que le fonctionnaire en
cause ait seulement « exercé les fonctions que lui
impose la loi » (p. 315).

L’arrét Ocean Port Hotel, précité, concernait
une décision relative a des violations de permis
rendue conformément a une politique gouverne-
mentale en matiere d’alcool. Comme le précise le
par. 33, « [la] fonction premiere [de la commission]
est I’octroi de permis. La suspension qui a fait I’ob-
jet de la plainte se rattachait a I’exercice de cette
fonction. [. ..] L’exercice du pouvoir en cause pro-
cede carrément du pouvoir exécutif du gouverne-
ment provincial. »

Le contexte en I’espece est totalement diffé-
rent. Le gouvernement peut légiférer pour forcer
le retour au travail, mais la LACTH promet un pro-
cessus « neutre et crédible » permettant de concilier
les intéréts de I’employeur et ceux des employés.
Comme I’a fait remarquer I’arbitre O. B. Shime, a
la p. 204 de la décision McMaster University and
McMaster University Faculty Assn., Re (1990), 13
L.A.C. (4th) 199 :
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Arbitrator/selectors have always maintained an independ-
ence from government policies in public sector wage
determinations and have never adopted positions which
would in effect make them agents of the government for
the purpose of imposing government policy.

In the case of tribunals established, as here, to
adjudicate “interest” disputes between parties, it is
particularly important to insist on clear and unequiv-
ocal legislative language before finding a legislative
intent to oust the requirement of impartiality either
expressly or by necessary implication.

In this case, however, the legislature’s choice of
the Minister as the proper authority to exercise the
power of appointment is clear and unequivocal.

The unions contend that the Minister could have
avoided the appearance of a conflict of interest.
Over the years, the direct involvement of Ministers
in s. 6(5) appointments was somewhat diminished
by delegation of the selection of the third arbitrator
to a senior public servant, whose recommendation
was then, in most cases, accepted by the Minister.
An express power of delegation is found in s. 9.2(1),
but it is expressed as permissive, not mandatory. The
practice of delegation, where followed, may have
had as much to do with departmental efficiency as
with sensitivity over the Minister’s direct involve-
ment. It was not a requirement.

In some provinces, the selection of a chairper-
son in public sector labour disputes is distanced
from the Minister by being conferred on a Chief
Justice or other disinterested authority. See, e.g.,
Universities Act, R.S.A. 2000, c. U-3, s. 32(e);
Teachers’ Collective Bargaining Act, R.S.N. 1990,
c. T-3, ss. 17(2) and 22(2); and Teachers’ Collective
Bargaining Act, R.S.N.S. 1989, c. 460, s. 26(2). This
was clearly not an option that recommended itself to
the Ontario legislature in the case of the HLDAA.

[TRADUCTION] Les arbitres et les arbitres des dernie-
res offres ont toujours conservé leur indépendance par
rapport aux politiques gouvernementales en matiere de
détermination de la rémunération dans le secteur public,
et n’ont jamais adopté un point de vue qui en feraient des
mandataires du gouvernement chargés d’appliquer une
politique gouvernementale.

anLll)

Dans les cas semblables a la présente affaire ou O
des tribunaux administratifs sont constitués pourc,
2 . z . . (V]
régler des « différends » entre des parties, il est par-
ticulierement important d’exiger un langage 1égisla-O
tif clair et non équivoque pour conclure que le légis- .,
lateur a voulu écarter, soit expressément, soit par8
déduction nécessaire, 1’exigence d’impartialité. o

En I’espece, cependant, le choix par le 1égislateur
du ministre comme étant la personne compétente
pour exercer le pouvoir de désignation est clair et
non équivoque.

Les syndicats prétendent que le ministre aurait
pu éviter 1’apparence de conflit d’intéréts. Au fil
des ans, la délégation du pouvoir de choisir le troi-
sieéme arbitre a un haut fonctionnaire dont la recom-
mandation était, dans la plupart des cas, entérinée
par le ministre a contribué a diminuer quelque peu
la participation directe des ministres aux désigna-
tions fondées sur le par. 6(5). Le paragraphe 9.2(1)
accorde expressément un pouvoir de délégation,
mais celui-ci est énoncé de maniere facultative et
non impérative. Dans les cas ou elle a €té suivie, la
pratique consistant a déléguer le pouvoir de désigna-
tion peut avoir répondu autant a un souci d’efficacité
ministérielle qu’a un souci d’éviter la participation
directe du ministre. Ce n’était pas une exigence.

Dans certaines provinces, on dissocie le ministre
du choix d’une personne a la présidence d’un con-
seil d’arbitrage de conflit de travail dans le secteur
public en confiant a un juge en chef ou a une autre
personne compétente neutre le soin de I’effectuer.
Voir, par exemple, Universities Act, R.S.A. 2000,
ch. U-3, al. 32¢), Teachers’ Collective Bargaining
Act, RS.N. 1990, ch. T-3, par. 17(2) et 22(2), et
Teachers’ Collective Bargaining Act, R.S.N.S. 1989,
ch. 460, par. 26(2). Le législateur de I’Ontario n’a
manifestement pas jugé cette option acceptable dans
le cas de la LACTH.
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Even in 1965, when the HLDAA was enacted,
provincial funding of health care was such that it
was anticipated by opposition members of the legis-
lature that Ministers of Labour would be interested
(or would at least have the appearance of an inter-
est) in outcomes as well as process. The legislature
nevertheless proceeded to confer the power, perhaps
to keep the Minister politically accountable for its
exercise. For the court to require the Minister to del-
egate the choice to an official in his Ministry in the
face of the text of s. 6(5) would amount, I think, to a
judicial amendment of the legislation.

I therefore conclude that the Minister’s perceived
interest in the outcome of s. 6(5) arbitrations does
not bar him from exercising a statutory power of
appointment conferred on him in clear and unequiv-
ocal language.

(b) The Minister’s Alleged Failure to Consult
with the Unions About the Change in the
Process of Appointments

The unions claim that they were the beneficiar-
ies of a long-standing appointments process that
was regarded by the parties as entrenched and was
unfairly changed “in one fell swoop” to the unions’
detriment without notice or consultation. If estab-
lished, such circumstance might well give rise to a
claim of breach of procedural fairness. As stated by
Le DainJ. in Cardinal v. Director of Kent Institution,
[1985] 2 S.C.R. 643, at p. 653:

This Court has affirmed that there is, as a general common
law principle, a duty of procedural fairness lying on every
public authority making an administrative decision which
is not of a legislative nature and which affects the rights,
privileges or interests of an individual. . . .

The issue here is consultation. The unions say
that when the Minister changed an entrenched
appointments process, his decision was of an
administrative nature and affected the vital interest
of union members, namely the earning of their live-
lihood. Their interest was not remote, but directly
engaged by the selection of those to be put in power

Méme en 1965, au moment de I’adoption de
la LACTH, le financement provincial des soins de
santé était tel que les membres de 1’opposition a
I’ Assemblée législative prévoyaient que les minis-
tres du Travail auraient un intérét (ou du moins 1’ap-
parence d’un intérét) autant dans 1’issue du proces-
sus que dans le processus méme. Le législateuT:l a
néanmoins conféré le pouvoir en question, peut-&tre
pour que le ministre demeure politiquement respen-
sable de son exercice. J’estime que, compte tenu:_\siu
libell€ du par. 6(5), il y aurait modification judicidire
de la Loi si un tribunal judiciaire obligeait le minis-
tre a déléguer son pouvoir de désignation a un foc-
tionnaire de son ministere. o

Je conclus donc que la perception selon laquelle
le ministre a un intérét dans I’issue des arbitrages
fondés sur le par. 6(5) ne I’empéche pas d’exercer
le pouvoir de désignation que la Loi lui confere de
maniere claire et non équivoque.

b) L’allégation voulant que le ministre n’ait
pas consulté les syndicats au sujet de la
modification du processus de désignation

Les syndicats font valoir qu’ils bénéficiaient
depuis longtemps d’un processus de désignation
que les parties considéraient comme bien enraciné,
et que ce processus a €té « d’un seul coup » injuste-
ment modifi€ a leur détriment, sans préavis ni con-
sultation. S’il est établi, ce fait pourrait donner lieu
a un recours pour manquement a 1’équité procédu-
rale. Comme I’a affirmé le juge Le Dain dans I’ar-
rét Cardinal c. Directeur de [’établissement Kent,
[1985] 2 R.C.S. 643, p. 653 :

Cette Cour a confirmé que, a titre de principe général de
common law, une obligation de respecter I’équité dans
la procédure incombe a tout organisme public qui rend
des décisions administratives qui ne sont pas de nature
législative et qui touchent les droits, privileges ou biens
d’une personne . . .

C’est la question de la consultation qui est en
litige dans la présente affaire. Les syndicats pré-
tendent que, lorsque le ministre a modifié un pro-
cessus de désignation bien enraciné, sa décision
était de nature administrative et touchait I’intérét
essentiel que leurs membres ont a gagner leur vie.
Loin d’étre éloigné, cet intérét qu’ils avaient était
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over the terms of their collective agreement. They
consider the situation to be comparable to the facts
in Council of Civil Service Unions v. Minister for the
Civil Service, [1985] A.C. 374 (H.L.).

Assuming the existence of a duty to consult in
these circumstances, I think it was satisfied. All par-
ties agree that there were extensive meetings at the
time of Bill 136. Discussions were intense, some-
times strident, and at the highest levels. Both the
Minister of Labour and the Deputy Minister sig-
nalled that the appointments process was subject to
“reform” and that retired judges were potential can-
didates for s. 6(5) appointments. The unions made
clear their opposition to anything short of a system
based on mutual agreement. There was thus some
notice of the proposed change and an opportunity
to comment. I do not think, as a matter of general
legal principle, that s. 6(5) imposed on the Minister
a procedural requirement to consult with the parties
to each arbitration from and after the general con-
sultations in the fall of 1997. There was no history
of such consultation in the past. As CUPE’s witness
Julie Davis testified:

Q. And I take it there that it was understood that it
would not be necessary to consult first before appointing
someone like Adams or Gold who was not on the list, so
long as they had this expertise and wide acceptability?

A. That they could be appointed, yes. We didn’t dis-
pute people of that calibre; that’s true.

It is evident from the cross-examinations filed
in this case that the choice of hospital arbitrators
was one of the flashpoints of the confrontation
from June 1997 to February 1998 and continued
to be so after the initial set of appointments
of retired judges. The unions did not achieve
their objective but they had no difficulty in
making themselves heard. There was, with respect

directement touché par le choix des personnes
qui exerceraient un pouvoir sur la détermination
des conditions de leur convention collective. Ils
jugent cette situation comparable aux faits de 1’ ar-
rét Council of Civil Service Unions c. Minister for
the Civil Service, [1985] A.C. 374 (H.L.).

En supposant qu’une obligation de consul-

ter existe dans ces cas, je crois que 1’on s’en est™—
acquitté. Toutes les parties reconnaissent que de
nombreuses rencontres ont eu lieu a I’époque du8
projet de loi 136. Les discussions étaient animées,?’
parfois mouvementées, et ont été tenues auxg
niveaux les plus élevés. Le ministre du Travail®™N
et le sous-ministre ont tous deux indiqué que le
processus de désignation faisait 1’objet d’une
« réforme » et que les juges retraités étaient des
candidats potentiels pour les désignations fondées
sur le par. 6(5). Les syndicats se sont clairement
opposés a tout systeéme qui ne serait pas le fruit
d’un commun accord. On a donc donné un avis du
projet de modification ainsi que 1’occasion de le
commenter. Je ne pense pas que, depuis les con-
sultations générales de 1’automne 1997, le par.
6(5) impose au ministre 1’obligation procédurale
de consulter les parties a chaque arbitrage, et ce,
a titre de principe juridique général. Aucune con-
sultation semblable n’avait eu lieu dans le passé.
Comme 1’a affirmé le témoin du SCFP, Julie
Davis :

9 (CanLll)

[TRADUCTION]

Q. Et 1a j’imagine qu’il était entendu qu’il ne serait
pas nécessaire de consulter avant de désigner une per-
sonne comme M. Adams ou M. Gold, qui n’était pas
inscrite sur la liste, pourvu qu’elle ait cette expertise et
qu’elle jouisse d’une grande acceptabilité?

R. Qu’ils pourraient &tre désignés, oui. Il est vrai
qu’on ne contestait pas la désignation de personnes de ce
calibre.

Il ressort clairement des contre-interrogatoires
déposés en I’espece que le choix des arbitres dans
le secteur hospitalier a été I'un des éléments déclen-
cheurs de I’affrontement qui a duré de juin 1997 a
février 1998, et qu’il a continué d’en €tre ainsi apres
la premiere série de désignations de juges retraités.
Les syndicats n’ont pas atteint leur objectif, mais ils
n’ont eu aucune difficulté a se faire entendre. Il n’y
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to the “changed process”, no refusal of consulta-
tion.

(¢c) The Alleged Violation of the Doctrine of
Legitimate Expectation in Refusing to
Nominate Only Arbitrators Who Had Been
Mutually Agreed Upon

The doctrine of legitimate expectation is “an
extension of the rules of natural justice and proce-
dural fairness”: Reference re Canada Assistance
Plan (B.C.), [1991] 2 S.C.R. 525, at p. 557. It looks
to the conduct of a Minister or other public author-
ity in the exercise of a discretionary power includ-
ing established practices, conduct or representations
that can be characterized as clear, unambiguous and
unqualified, that has induced in the complainants
(here the unions) a reasonable expectation that they
will retain a benefit or be consulted before a contrary
decision is taken. To be “legitimate”, such expecta-
tions must not conflict with a statutory duty. See:
Old St. Boniface Residents Assn. Inc. v. Winnipeg
(City), [1990] 3 S.C.R. 1170; Baker, supra; Mount
Sinai, supra, at para. 29; Brown and Evans, supra,
at para. 7:2431. Where the conditions for its appli-
cation are satisfied, the Court may grant appropriate
procedural remedies to respond to the “legitimate”
expectation.

The Court of Appeal concluded, at para. 105,
that “the Minister interfered with the legitimate
expectations of the appellants and other affected
unions, contrary to the principles and requirements
of fairness and natural justice” and ordered the
Minister to restrict his appointments to the s. 49(10)
roster.

In my view, with respect, the conditions prece-
dent to the application of the doctrine are not estab-
lished in this case. The evidence of past practice is
equivocal, and as a result the evidence of a promise
to “return to” past practice is also equivocal. What
Minister Elizabeth Witmer meant by ‘“a return to
the sector-based system of appointing arbitrators”
(Standing Committee on Resources Development,
supra, at p. R-2577), and what she was understood
by the unions to mean, depends on what they now

a eu, au sujet du « processus modifi€ », aucun refus
de procéder a des consultations.

c) L’allégation de violation de la regle de I’ex-
pectative légitime en raison du refus de dési-
gner uniquement des arbitres sur lesquels

les parties s’étaient entendues =

a

La régle de I’expectative légitime est « le proleh-
gement des reégles de justice naturelle et de 1”éqité
procédurale » : Renvoi relatif au Régime d’assis-
tance publique du Canada (C.-B.), [1991] 2 R.(‘@;‘S.
525, p. 557. Elle s’attache a la conduite d’un migis-
tre ou d’une autre autorité publique dans I’exercite
d’un pouvoir discrétionnaire — y compris les pra-
tiques établies, la conduite ou les affirmations qui
peuvent étre qualifiées de claires, nettes et explici-
tes — qui a fait naitre chez les plaignants (en I’es-
pece, les syndicats) 1’expectative raisonnable qu’ils
conserveront un avantage ou qu’ils seront consul-
tés avant que soit rendue une décision contraire.
Pour étre « légitime », une telle expectative ne doit
pas étre incompatible avec une obligation impo-
sée par la loi. Voir : Assoc. des résidents du Vieux
St-Boniface Inc. c. Winnipeg (Ville), [1990] 3 R.C.S.
1170; Baker, précité; Mont-Sinai, précité, par. 29;
Brown et Evans, op. cit., par. 7:2431. Lorsque les
conditions d’application de la régle sont remplies, la
cour peut accorder une réparation procédurale con-
venable pour répondre a I’expectative « 1égitime ».

La Cour d’appel a conclu, au par. 105, que
[TRADUCTION] « le ministre a contrecarré les atten-
tes 1égitimes des appelants et des autres syndicats
touchés, contrairement aux principes et aux exigen-
ces de I’équité et de la justice naturelle », et lui a
ordonné de ne désigner que des personnes inscrites
sur la liste dressée en vertu du par. 49(10).

Jestime, en toute déférence, que I’existence des
conditions préalables a I’application de cette regle
n’est pas établie en I’espece. La preuve de la prati-
que suivie antérieurement est équivoque et, partant,
la preuve d’une promesse de «retour » a I’ancien
systeme est, elle aussi, équivoque. Ce que la minis-
tre Elizabeth Witmer entendait par [TRADUCTION]
«retour au systeme sectoriel de désignation des
arbitres » (Comité permanent du développement
des ressources, op. cit., p. R-2577), et ce que les
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say were their respective prior understandings of
“the system”. The Minister says the “sector-based
system” was the HLDAA, including the broad lati-
tude afforded to him by s. 6(5). The unions say the
“sector-based system” was the s. 49(10) roster.

The evidence shows, I think, that the “system”
varied, both from Minister to Minister, and during
the tenure of particular Ministers. Between 1982 and
1997 (considered by both parties to be the relevant
period), the appointments of HLDAA chairpersons
from the s. 49(10) list dropped from 100 percent in
1982/83 to a low of 66 percent in 1985/86 (and 66
percent again in 1986/87). The Deputy Minister tes-
tified that “in [1986/87], there were 58 ministerial
appointments and of those 19 of the appointees were
not on the list and in [1987/88], there were 80 min-
isterial appointments and 26 were not on the list”
(emphasis added). The use of the s. 49(10) roster
rose to 98 percent in 1996/97 before dropping back
to 90 percent in 1997/98. CUPE witness Julie Davis
testified that her union gladly accepted chairpersons
such as Harry Waisglass and Ray Illing who were
not on the s. 49(10) list:

So we wouldn’t have even questioned their appoint-
ment, whether they were on the list or not on the list,
because we know them to be, as I said, well-respected
people who understand workplace issues and labour
relations — in a labour relations context and had high
credibility in terms of being able to work with workplace
parties.

As previously noted, there is no mention in the
HLDAA of s. 49(10) even though numerous other
sections of the Labour Relations Act, 1995 are
explicitly referenced. Whether or not successive
Ministers or their delegates limited themselves to
the list seems to have been a matter of policy and
individual preference. I agree that the evidence

syndicats ont compris, dépend de la compréhen-
sion qu’ils affirment maintenant avoir respective-
ment eue du « systeéme » dans le passé. Le ministre
prétend que le « systéme sectoriel » était celui de la
LACTH — avec la grande latitude que lui accorde le
par. 6(5). Les syndicats rétorquent que le « systtme=
sectoriel » était celui de la liste dressée en vertu duc

par. 49(10).

A mon avis, la preuve démontre que le « Sys-

teéme » a changé d’un ministre a 1’autre, et pen-O
dant le mandat de certains ministres. Entre 1982£
et 1997 (période que les deux parties jugent per-S
tinente), le pourcentage des personnes inscrites™
sur la liste dressée en vertu du par. 49(10) qui ont
été désignées a la présidence de conseils d’arbi-
trage constitués en application de la LACTH, qui
était de 100 pour 100 en 1982-1983, est tombé a
66 pour 100 en 1985-1986 (demeurant a 66 pour
100 en 1986-1987). Le sous-ministre a témoigné
que, [TRADUCTION] « [en 1986-1987], le ministre a
désigné 58 personnes dont 19 n’étaient pas inscrites
sur la liste, et [qu’en 1987-1988], il en a désigné 80
dont 26 n’étaient pas inscrites sur la liste » (je sou-
ligne). Le pourcentage de cas ou la liste dressée en
vertu du par. 49(10) a été utilisée a atteint 98 pour
100 en 1996-1997, pour ensuite tomber a 90 pour
100 en 1997-1998. Le témoin du SCFP, Julie Davis,
a déclaré que son syndicat avait bien accueilli des
présidents comme Harry Waisglass et Ray Illing, qui
n’étaient pas inscrits sur la liste dressée en vertu du
par. 49(10) :

C 29 (Ca

[TRADUCTION] Ainsi, nous n’aurions méme pas con-
testé leur désignation, qu’ils aient ou non figuré sur la
liste, parce que nous savons que ce sont, comme je 1’ai
dit, des personnes treés respectées qui comprennent les
enjeux du milieu de travail et des relations du travail —
dans un contexte de relations du travail, et qui jouissaient
d’une grande crédibilité sur le plan de leur capacité de
travailler avec les parties en cause.

Comme nous I’avons vu, il n’y a aucune mention
du par. 49(10) dans la LACTH méme si on y trouve
des renvois explicites a de nombreux autres articles
de la Loi de 1995 sur les relations de travail. Le fait
que les ministres qui se sont succédé ou leurs délé-
gués s’en soient tenus ou ne s’en soient pas tenus
a la liste semble avoir été une question de politi-
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shows frequent resort of successive Ministers to the
s. 49(10) list, but it equally shows considerable vari-
ation, which suggests that successive Ministers did
not consider such resort to be obligatory. Moreover,
as stated, not everyone on the s. 49(10) list, which
was addressed primarily to “grievance” arbitrators,
was thought by the parties to be suitable for “interest
arbitrations”. CUPE’s witness, Julie Davis, in her
reply affidavit, affirmed that “we were concerned
that the Ministry might appoint arbitrators from the
roster who have little or no experience in media-
tion”. There thus appears to be no compelling basis
in the evidence to restrict the HLDAA to the roster of
candidates compiled under s. 49(10) of the Labour
Relations Act, 1995.

The evidentiary basis of the unions’ contention
that chairpersons were to be selected on the basis
of mutual agreement is their contention that the
Minister made routine resort to the s. 49(10) roster
in which the unions had a voice through LMAC. If,
as [ have concluded, the s. 49(10) argument does not
succeed on the facts, the unions’ related argument
that appointments were subject to mutual accept-
ability falls with it. For reasons already discussed, I
believe that s. 6(5) contemplates the appointment of
chairpersons broadly acceptable to labour and man-
agement, but that is different from the veto claimed
by the unions on a case-by-case basis.

The evidence of an alleged promise to return to
the status quo was equivocal. In her press release
dated September 18, 1997, announcing the govern-
ment’s retreat on Bill 136, the Minister stated:

The union movement has requested a return to the cur-
rent legislative provision governing the appointment of
arbitrators. Our amendments would do that. [Emphasis
added.]

que générale et de préférence individuelle. Certes,
la preuve démontre que les ministres qui se
sont succédé ont souvent eu recours a la liste dres-
sée en vertu du par. 49(10), mais elle témoigne
également d’une grande fluctuation qui indique
que les ministres ne se considéraient pas tenus €y
recourir. De plus, je le répete, les parties ne COSi-
déraient pas que les personnes inscrites sur la liste
dressée en vertu du par. 49(10) — qui était destinée
surtout a I’arbitrage de « griefs » — étaient to ites
aptes a faire des « arbitrages de différends ».(D.e
témoin du SCFP, Julie Davis, a confirmé dans.sa
réponse sous forme d’affidavit que [TRADUCTIGN]
«nous étions préoccupés par la possibilité que
le ministre désigne éventuellement des arbitres
inscrits sur la liste qui avaient peu ou pas d’ex-
périence en matiere de médiation ». Rien dans la
preuve ne semble donc commander de limiter I’ ap-
plication de la LACTH a la liste de candidats dres-
sée en vertu du par. 49(10) de la Loi de 1995 sur les
relations de travail.

Les syndicats font valoir, a I’appui de leur affir-
mation selon laquelle les présidents et présidentes
devaient €tre choisis d’un commun accord, que le
ministre avait coutume de recourir a la liste dres-
sée en vertu du par. 49(10), au sujet de laquelle
ils pouvaient se faire entendre par I’intermédiaire
du CCSP. Si, comme je I’ai conclu, I’argument
fondé sur le par. 49(10) doit €tre rejeté a la lumicre
des faits, I’argument connexe des syndicats selon
lequel les désignations devaient étre acceptables
par les parties échouera également. Pour les motifs
déja exposés, je crois que le par. 6(5) prévoit la
désignation de présidents généralement accepta-
bles par les syndicats et le patronat, ce qui est tou-
tefois différent du veto dont les syndicats veulent
se prévaloir dans chaque cas.

La preuve qu’il y aurait eu promesse de retour au
statu quo était équivoque. Dans le communiqué de
presse daté du 18 septembre 1997, ol elle annongait
le retrait du projet de loi 136 par le gouvernement, la
ministre déclarait :

[TRADUCTION] Le mouvement syndical a demandé le
retour a la disposition législative actuelle qui régit la
désignation des arbitres. C’est ce que feraient nos modi-
fications. [Je souligne.]
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On September 23, 1997, the Minister told the leg-
islative Standing Committee:

After a very productive and lengthy consultation, the
government has decided it will not proceed with estab-
lishing a dispute resolution commission to conduct
interest arbitration in the police, fire and hospital sec-
tors. Instead, the government is proposing a return to the
sector-based system of appointing arbitrators to resolve

Le 23 septembre 1997, la ministre déclarait
devant le Comité 1égislatif permanent :

[TRADUCTION] Apres avoir procédé a une longue et tres
fructueuse consultation, le gouvernement a décidé de ne
pas créer une commission de réglement des différends__
qui serait chargée d’arbitrer les différends dans les sec-—
teurs de la police, des pompiers et des hopitaux. Le gou- 5
vernement propose plutdt un retour au systeéme sectoriel ©

disputes in these three particular areas and reforming

de désignation des arbitres pour régler les différends danso

the existing arbitration systems as they are set out in the
Fire Protection and Prevention Act, the Police Services
Act and the Hospital Labour Disputes Arbitration Act.
[Emphasis added.]

(Standing Committee on Resources Development,
supra, at p. R-2577)

At least to some extent, the Minister gave with
one hand (a “return” to the “sector-based system”
instead of a Dispute Resolution Commission) what
she took away with the other (the existing system
would be “reformed”).

With respect to meetings between the unions and
government representatives at the time of Bill 136,
the Deputy Minister of Labour testified:

Union representatives expressed concern at the lack
of any assurances about how the appointments would
be made. A lengthy and heated discussion took place
about this issue. I recall the following exchange between
Howard Goldblatt (speaking for the union representa-
tives) and John Lewis and me (speaking for government
representatives):

Q: Will you seek our agreement before adding
anyone to the pool?

No.

Q: Will you consult with us before adding someone
to the pool?

A: No.
Q: Let’s determine the list of arbitrators right now.

A: No.

In her June 5, 1997 press interview, then Minister
Witmer had indicated that academics and judges

ces trois secteurs particuliers et une réforme des systémes o
d’arbitrage existants énoncés dans la Loi sur la préven-()
tion et la protection contre I’incendie, la Loi sur les servi-“)
ces policiers et la Loi sur I’arbitrage des conflits de travail &
dans les hopitaux. [Je souligne.] N

(Comité permanent du développement des ressour-
ces, op. cit., p. R-2577)

La ministre a, dans une certaine mesure du moins,
donné d’une main (le « retour » au « systéme sec-
toriel » au lieu d’une commission de réglement
des différends) ce qu’elle a repris de l'autre (la
« réforme » du systéme existant).

Au sujet des rencontres ayant eu lieu entre les
syndicats et les représentants du gouvernement a
I’époque du projet de loi 136, le sous-ministre du
Travail a fait le témoignage suivant :

[TRADUCTION] Les représentants syndicaux se sont
dits préoccupés par I’absence de promesse concernant le
mode de désignation. Une discussion longue et animée
a eu lieu a ce sujet. Je me souviens de I’échange suivant
entre Howard Goldblatt (au nom des représentants syndi-
caux) et John Lewis et moi (au nom des représentants du
gouvernement) :

Q. Nous demanderez-vous notre accord avant
d’ajouter un nom a la réserve de candidats?

Non.

Nous consulterez-vous avant d’ajouter une per-
sonne a la réserve de candidats?

R. Non.
Q. Dressons immédiatement la liste d’arbitres.

R. Non.

Dans I’entrevue qu’elle accordait a la presse le
5 juin 1997, la ministre Witmer avait indiqué que
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might be used to staff the dispute resolution com-
mission (The Record, Kitchener-Waterloo, June 5,
1997, p. BS).

The Deputy Minister further testified that in his
meetings with union representatives on September
20, 1997, he

expressly stated that union representatives would see
some new faces whom they had not seen before. I indi-
cated that my personal best guess was that there would
not be many such people, but that union representatives
should expect such appointments.

Two possible “new faces” expressly mentioned
were George Adams and Alan Gold, both of whom
are retired judges.

The unions rely on an alleged “understanding”
which was described in a letter to the Minister dated
March 10, 1998 from Wayne Samuelson, President
of the OFL:

The understanding between labour and government [in
the discussions about Bill 136] was that the government
would not add to the existing roster of accepted and
experienced labour arbitrators without consultation, and
would appoint interest arbitrators only from those on the
list of arbitrators who had conducted interest arbitrations
in the past, unless the appointment was of an individual
who had broad experience as an interest arbitrator and
enjoyed wide acceptability in the labour relations com-

des professeurs d’université et des juges pourraient
éventuellement siéger a la commission de réglement
des différends (The Record, Kitchener-Waterloo, 5
juin 1997, p. BS).

Le sous-ministre a ajouté qu’au moment ou-il
avait rencontré les représentants syndicaux le gO
septembre 1997, il avait o

~

[TRADUCTION] précisé que les représentants syn-
dicaux verraient de nouveaux visages qu’ils n’avajent
jamais vus auparavant. J’ai indiqué que, d’apres mof) il
n’y en aurait pas beaucoup, mais que les représentdnts
syndicaux devraient s’attendre a ce genre de des1%a-
tions.

Les deux « nouveaux visages » possibles, mention-
nés expressément, étaient George Adams et Alan
Gold, tous deux juges retraités.

Les syndicats s’appuient sur une « entente »
qui serait intervenue et que le président de la FTO,
Wayne Samuelson, décrit dans une lettre adressée
au ministre le 10 mars 1998 :

[TRADUCTION] L’entente intervenue entre les syndicats
et le gouvernement (lors des discussions portant sur le
projet de loi 136), prévoyait que le gouvernement n’ajou-
terait aucun nom, sans consulter, a la liste existante d’ar-
bitres en droit du travail acceptés et expérimentés, et qu’il
désignerait les arbitres de différends uniquement parmi
les personnes — inscrites sur cette liste — qui avaient
déja effectué des arbitrages de différends, sauf si la per-
sonne désignée possédait une vaste expérience comme

munity. [Emphasis added.]

Apart from whether or not there was such a
roster, the importance of this statement by the
unions, speaking through the OFL, is that it would
be quite acceptable to appoint “an individual who
had broad experience as an interest arbitrator and
enjoyed wide acceptability in the labour relations
community” apparently regardless of whether such
an individual was on the s. 49(10) list or any other
“list”.

On April 6, 1998, Mr. Samuelson of the OFL
again wrote to the Minister basing his complaint on
the Minister’s statement that:

arbitre de différends et si elle jouissait d’une grande
acceptabilité dans le milieu des relations du travail. [Je
souligne.]

Outre la question de savoir si une telle liste exis-
tait, I’importance de cette assertion des syndicats
faite par I’entremise de la FTO réside dans le fait
qu’il serait tout a fait acceptable de désigner « la
personne [...] posséda[nt] une vaste expérience
comme arbitre de différends et [...] jouissa[nt]
d’une grande acceptabilité dans le milieu des rela-
tions du travail », peu importe, semble-t-il, que cette
personne soit ou non inscrite sur la liste dressée en
vertu du par. 49(10) ou sur toute autre « liste ».

Le 6 avril 1998, M. Samuelson de la FTO a de
nouveau écrit au ministre en appuyant sa plainte sur
la déclaration du ministre selon laquelle
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The police and hospital sectors will continue under exist-
ing systems for appointment of arbitrators.

According to Mr. Samuelson:

This is as explicit and precise a statement as anyone could
have hoped for. Indeed, this is precisely the point raised
at our meeting with you at the OFL offices on March 10,
1998, and repeated in my letter to you of the same date,
namely, that the understanding between labour and gov-
ernment was that the government would appoint interest
arbitrators only from those on the list of arbitrators who
had conducted interest arbitrations in the past.

This resurrects the s. 49(10) roster argument. Mr.
Samuelson continued:

We further understood that should the government find
it necessary to add further names to the existing roster
of accepted and experienced labour arbitrators, it would
only appoint persons with broad experience as an arbitra-
tor. Should this latter case be necessary, it was agreed that
the government would engage in genuine consultations
on the matter.

Mr. Samuelson undoubtedly felt betrayed by the
turn of events and attempted to make the best of a
difficult situation. The evidence in support of the
various agreements and “understandings” he alleges
is not clear and it is certainly not unqualified or
unambiguous. To bind the exercise of the Minister’s
discretion the evidence of the promise or undertak-
ing by the Minister or on his behalf must generally
be such as, in a private law context, would be suffi-
ciently certain and precise as to give rise to a claim
for breach of contract or estoppel by representation:
In re Preston, [1985] A.C. 835 (H.L.), at p. 866, per
Lord Templeman.

In my view, the evidence does not establish a firm
“practice” in the past of appointing from a HLDAA
list, or from the s. 49(10) list, or proceeding by way
of “mutual agreement”. A general promise “to con-
tinue under the existing system” where the reference
to the system itself is ambiguous, and in any event

[TRADUCTION] [l]es secteurs de la police et des hdpitaux
continueront d’étre régis par le systeme existant de dési-
gnation des arbitres.

Selon M. Samuelson,

[TRADUCTION] [c]’est la déclaration la plus précise et%\
la plus explicite que I’on pouvait espérer. En effet, il ¢
s’agit exactement de la question soulevée lors de notre()

~

rencontre du 10 mars 1998 dans les bureaux de la FTO,
et réitérée dans la lettre que je vous adressais le méme™
jour, & savoir que I’entente intervenue entre les syndicats
et le gouvernement prévoyait que ce dernier désignerait()
les arbitres de différends uniquement parmi les person-
nes — inscrites sur la liste — qui avaient déja effectuég
des arbitrages de différends.

Cela a pour effet de raviver I’argument fondé sur
la liste dressée en vertu du par. 49(10). Monsieur
Samuelson a ajouté :

[TRADUCTION] Nous avons en outre compris que, si le
gouvernement jugeait nécessaire d’ajouter d’autres noms
a la liste existante d’arbitres en droit du travail acceptés et
expérimentés, il ne désignerait que les personnes possé-
dant une vaste expérience comme arbitre. Il était entendu
que, si cela s’avérait nécessaire, le gouvernement procé-
derait a de véritables consultations a ce sujet.

Monsieur Samuelson s’est sans doute senti trahi
par la tournure des événements et a tenté de tirer le
meilleur parti possible de cette situation délicate.
La preuve présentée a I’appui des divers accords
et « ententes » dont il allegue I’existence n’est pas
claire et n’est sirement pas nette ou explicite non
plus. Pour obliger le ministre a exercer son pou-
voir discrétionnaire, la preuve d’un engagement ou
d’une promesse de sa part ou de la part d’une autre
personne agissant en son nom doit généralement
étre telle que, dans un contexte de droit privé, elle
serait assez indiscutable et précise pour donner lieu
a une action pour inexécution de contrat ou a la pré-
clusion résultant d’une affirmation : In re Preston,
[1985] A.C. 835 (H.L.), p. 866, lord Templeman.

A mon avis, la preuve n’établit pas 1’existence,
dans le passé, d’une « pratique » bien établie consis-
tant a faire les désignations a partir d’une liste dres-
sée en vertu de la LACTH ou de celle dressée en vertu
du par. 49(10), ou encore a les faire « d’'un commun
accord ». Une promesse générale de « maintenir le
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was stated by the Minister to be subject to reform,
cannot bind the Minister’s exercise of his or her s.
6(5) discretion as urged by the unions under the doc-
trine of legitimate expectation.

I therefore turn to the attack on the appointments
as such and, as a necessary preliminary step, the
determination of the appropriate standard of review.

(3) The Standard of Review of the Minister’s
Appointments

The Court’s response to the unions’ challenge to
the Minister’s appointments will be conditioned in
part on the answer to the Bibeault question:

Did the legislator intend [these appointments] to be
within the jurisdiction conferred on the [Minister]?

(Bibeault, supra, at p. 1087; see also Pasiechnyk
v. Saskatchewan (Workers’ Compensation Board),
[1997] 2 S.C.R. 890, at para. 16.)

To put the Bibeault question in its proper perspec-
tive, the courts have enlarged the inquiry beyond the
specific formula of words conferring the statutory
power. This “pragmatic and functional” approach
to ascertain the legislative intent requires an assess-
ment and balancing of relevant factors, including (1)
whether the legislation that confers the power con-
tains a privative clause; (2) the relative expertise as
between the court and the statutory decision maker;
(3) the purpose of the particular provision and the
legislation as a whole; and (4) the nature of the ques-
tion before the decision maker: see Pezim v. British
Columbia (Superintendent of Brokers), [1994] 2
S.C.R. 557; Canada (Director of Investigation and
Research) v. Southam Inc., [1997] 1 S.C.R. 748,
Pushpanathan v. Canada (Minister of Citizenship
and Immigration), [1998] 1 S.C.R. 982; Suresh v.
Canada (Minister of Citizenship and Immigration),
[2002] 1 S.C.R. 3, 2002 SCC 1, at para. 30; Dr. Q
v. College of Physicians and Surgeons of British
Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19,
at para. 26; and Law Society of New Brunswick v.

systeme existant » — alors que la mention du sys-
teme lui-méme est ambigué et que le systeme était,
en tout état de cause, sujet a une réforme, selon le
ministre — ne saurait obliger le ministre a exercer le
pouvoir discrétionnaire que lui confere le par. 6(5),
comme le font valoir les syndicats, qui invoquet%la

regle de I’expectative 1égitime. =

. .. .O
Jaborde donc la contestation des demgnaUgﬁs
proprement dites et, a titre d’étape prélimindire
nécessaire, la détermination de la norme de cont@)le

i n
applicable. o

o
(3) La norme de contrdle applicable aux dési-
gnations ministérielles

La réponse que la Cour donnera a la contesta-
tion par les syndicats des désignations ministériel-
les dépendra en partie de celle donnée a la question
posée dans I’arrét Bibeault :

Le législateur a-t-il voulu [que ces désignations]
releve[nt] de la compétence conférée au [ministre]?

(Bibeault, précité, p.1087; voir également
Pasiechnyk c. Saskatchewan (Workers’ Compensa-
tion Board), [1997] 2 R.C.S. 890, par. 16.)

Afin de replacer la question de 1’arrét Bibeault
dans son contexte, les tribunaux judiciaires ont
poussé leur examen au-dela de la formulation uti-
lisée pour conférer le pouvoir légal. Cette méthode
« pragmatique et fonctionnelle » qui sert a déter-
miner D'intention du législateur exige I’appré-
ciation et la conciliation de facteurs pertinents,
notamment : (1) la présence ou I’absence d’une
clause privative dans la loi conférant le pouvoir;
(2) I’expertise du tribunal judiciaire relativement
a celle du décideur 1égal; (3) I’objet de la dispo-
sition en cause et de la loi dans son ensemble; (4)
la nature de la question soumise au décideur : voir
Pezim c. Colombie-Britannique (Superintendent of
Brokers), [1994] 2 R.C.S. 557; Canada (Directeur
des enquétes et recherches) c. Southam Inc.,
[1997] 1 R.C.S. 748; Pushpanathan c. Canada
(Ministre de la Citoyenneté et de I’Immigration),
[1998] 1 R.C.S. 982; Suresh c¢. Canada (Ministre
de la Citoyenneté et de I'Immigration), [2002] 1
R.C.S. 3, 2002 CSC 1, par. 30; Dr Q c. College
of Physicians and Surgeons of British Columbia,
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Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20, at para.
27. The examination of these four factors, and the
“weighing up” of contextual elements to identify the
appropriate standard of review, is not a mechanical
exercise. Given the immense range of discretionary
decision makers and administrative bodies, the test
is necessarily flexible, and proceeds by principled
analysis rather than categories, seeking the polar
star of legislative intent.

The Court has also affirmed that the “pragmatic
and functional approach” applies to the judicial
review not only of administrative tribunals but of
decisions of Ministers: Baker, supra; Mount Sinai,
supra, at para. 54; Dr. Q, supra, at para. 21; Ryan,
supra, at para. 21.

I would affirm at the outset that the precise word-
ing of the power of appointment of “a person who
is, in the opinion of the Minister, qualified to act”
(s. 6(9)) is a strong legislative signal, coupled with
the privative clause (s. 7), that the Minister is to be
afforded a broad latitude in making his selection.

The Minister, with the assistance of his officials,
knows more about labour relations and its practi-
tioners (including potential arbitrators) than do the
courts. The question before him was one of selection
amongst candidates he regarded as qualified. These
factors call for considerable deference. The Minister
says his appointments should be upheld unless they
can be shown to be patently unreasonable. As was
said in Mount Sinai, supra, in the concurring rea-
sons, at para. 58:

Decisions of Ministers of the Crown in the exercise of
discretionary powers in the administrative context should
generally receive the highest standard of deference,
namely patent unreasonableness. This case shows why.
The broad regulatory purpose of the ministerial permit is
to regulate the provision of health services “in the public
interest”. This favours a high degree of deference, as does
the expertise of the Minister and his advisors, not to men-
tion the position of the Minister in the upper echelon of
decision makers under statutory and prerogative powers.

[2003] 1 R.C.S. 226, 2003 CSC 19, par. 26;
Barreau du Nouveau-Brunswick c. Ryan, [2003]
1 R.C.S. 247, 2003 CSC 20, par. 27. L’examen de
ces quatre facteurs, comme 1’« évaluation » des
éléments contextuels effectuée pour déterminer la
norme de contrdle applicable, n’a rien de machinal.=
Compte tenu de la vaste gamme de décideurs dis
crétionnaires et d’organismes administratifs, le cri
tere est forcément souple et fait appel a une analyse
fondée sur des principes — plutdt qu’a des catégo—S
ries — pour déterminer I’intention du législateur,8
qui doit nous guider.

~

—
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La Cour a également confirmé que « la méthode™
pragmatique et fonctionnelle » s’applique au con-
trole judiciaire des décisions non seulement des
tribunaux administratifs mais aussi des ministres :
Baker, précité; Mont-Sinai, précité, par. 54; Dr Q,
précité, par. 21; Ryan, précité, par. 21.

Je confirme, au départ, que la formulation utili-
sée pour conférer le pouvoir du ministre de désigner
«une personne qui, a son avis, est compétente pour
agir en cette qualité [d’arbitre] » (par. 6(5)), combi-
née a la clause privative (art. 7), est une solide indi-
cation du législateur que le ministre doit jouir d’une
grande latitude dans I’exercice de son choix.

Le ministre, aidé de ses fonctionnaires, a une
meilleure connaissance du domaine des relations
du travail et de ses praticiens (y compris les arbitres
potentiels) que les tribunaux judiciaires. Il s’agis-
sait pour lui d’exercer un choix parmi les candidats
qu’il considérait compétents. Ces facteurs comman-
dent une grande déférence. Le ministre soutient que
ses désignations devraient étre maintenues a moins
qu’on puisse démontrer qu’elles sont manifestement
déraisonnables. Comme 1’indiquent les motifs con-
cordants de I’arrét Mont-Sinat, précité, par. 58 :

La norme de retenue la plus élevée, celle du caractere
manifestement déraisonnable, doit généralement E&tre
appliquée aux décisions que prennent des ministres en
exergant des pouvoirs discrétionnaires en contexte admi-
nistratif. La présente affaire montre pourquoi il doit en
étre ainsi. Le permis délivré par le ministre a pour objet
général de régir la prestation de services de santé con-
formément a « I'intérét public ». Cela favorise 1’adoption
d’une norme de retenue €levée, tout comme le fait I’ex-
pertise du ministre et de ses conseillers, sans compter la
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The exercise of the power turns on the Minister’s appre-
ciation of the public interest, which is a function of public
policy in its fullest sense.

Against the strong pull of these factors towards
the highest degree of deference, the unions stake
their case on the purpose of s. 6(5) and the HLDAA
as a whole. In the weighing-up exercise, they say,
the clearest guidance in this case to legislative intent
is to focus on the job s. 6(5) was designed to do.
The legal context is different from Mount Sinai.
The Minister is not promulgating broad policy. He
is asked to make an appointment which the par-
ties, had they been able to agree, could have made
for themselves. The specialized purpose of the
HLDAA — to provide an adequate substitution for
strikes and lockouts, and thereby to achieve indus-
trial peace — provides a relatively narrow context,
say the unions, within which the words of s. 6(5)
must be understood. In this respect, they point to the
standard of reasonableness simpliciter adopted in
Baker, supra, at para. 62.

I accept the unions’ distinction between this
case and Mount Sinai, but a ministerial discretion
need not be wide open to attract the protection of
the patent unreasonableness standard. On the other
hand, Baker was an unusual case because the deci-
sion was effectively delegated to lower ranking offi-
cials whose discretion was itself circumscribed in
some detail by ministerial guidelines (paras. 13-17);
see Suresh, supra, at paras. 36-37. It thus provides
little authority for withholding the highest standard
of deference from appointments that were clearly
and unequivocally made by the Minister of Labour
himself.

Nor is the Court’s recent decision in Moreau-
Bérubé v. New Brunswick (Judicial Council), [2002]
1 S.C.R. 249, 2002 SCC 11, of particular assistance
to the unions. In that case, this Court, per Arbour J.,
reviewed “the interpretation given by the [Judicial]

position élevée que ce dernier occupe dans la hiérarchie
des décideurs qui exercent une prérogative ou un pouvoir
conféré par la loi. L’exercice du pouvoir dépend de ce
que le ministre considere étre dans I'intérét public, ce
qui est un excellent exemple de mesure touchant 1’ intérét
public.

~

A I’argument voulant que ces facteurs commah-
dent fortement le plus haut degré de déférer@e,
les syndicats opposent ’objet du par. 6(5) et d¢;la
LACTH dans son ensemble. Ils prétendent qu”én
procédant a I’évaluation le meilleur moyen de déter-
miner I’intention du législateur en ’espece est d&/3e
concentrer sur ce que le par. 6(5) avait pour butle
réaliser. Le contexte juridique est différent de célui
de I’affaire Mont-Sinai. Le ministre n’édicte pas
une politique générale. On lui demande de faire une
désignation que les parties, si elles avaient pu s’en-
tendre, auraient pu faire elles-mémes. L’ objet spé-
cial de la LACTH — qui est de prévoir un moyen
adéquat de remplacer la greve et le lock-out et de
maintenir ainsi la paix industrielle — crée, au dire
des syndicats, un contexte relativement étroit dans
lequel les termes du par. 6(5) doivent étre interpré-
tés. A cet égard, ils attirent I’attention sur la norme
de la décision raisonnable simpliciter adoptée dans
I’arrét Baker, précité, par. 62.

J accepte la distinction que les syndicats établis-
sent entre la présente affaire et 1’affaire Mont-Sinai,
mais un pouvoir ministériel discrétionnaire n’a pas a
étre trés large pour que la protection de la norme du
caractere manifestement déraisonnable s’applique.
Par ailleurs, 1’affaire Baker était inhabituelle du fait
que le soin de prendre une décision était délégué,
en réalité, a des fonctionnaires subalternes dont le
pouvoir discrétionnaire était lui-méme assez cir-
conscrit par des lignes directrices du ministere (par.
13-17); voir Suresh, précité, par. 36-37. Ainsi, 1’ar-
rét Mont-Sinai ne justifie guere le refus d’appliquer
la norme de retenue la plus élevée aux désignations
faites clairement et sans équivoque par le ministre
du Travail lui-méme.

L’arrét récent de notre Cour Moreau-Bérubé c.
Nouveau-Brunswick (Conseil de la magistrature),
[2002] 1 R.C.S. 249, 2002 CSC 11, n’est pas non
plus d’un grand secours aux syndicats. Dans cette
affaire, la Cour, sous la plume de la juge Arbour, a
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Council to the scope of its mandate based on its
interpretation of s. 6.11(4) of its enabling statute”
according to the reasonableness simpliciter standard
of review (para. 67). That having been done, how-
ever, Arbour J. moved to the “ultimate decision of
the Council to recommend the removal”, which she
characterized as a question of mixed law and fact,
and determined that the appropriate standard of
review in that respect was patent unreasonableness
(paras. 68-69). In that case, the decision maker’s
interpretation of its enabling statute had emerged as
a distinct issue before all levels of court, and it was
convenient to deal with the legal determination and
the ultimate decision separately. Here, these issues
are bundled.

This does not mean, however, that the limited
nature of the Minister’s mandate under s. 6(5) will
be overlooked in the application of a patent unrea-
sonableness standard. It must be an important factor,
in this context, in assessing the reasonableness of
his s. 6(5) appointments. As was pointed out in
Canadian Broadcasting Corp., supra, per lacobucci
J., at para. 49:

While the Board may have to be correct in an iso-
lated interpretation of external legislation, the standard
of review of the decision as a whole, if that decision is
otherwise within its jurisdiction, will be one of patent
unreasonableness. Of course, the correctness of the inter-
pretation of the external statute may affect the overall
reasonableness of the decision. Whether this is the case
will depend on the impact of the statutory provision on
the outcome of the decision as a whole.

In that case a CBC journalist, who was also presi-
dent of the union representing CBC writers and per-
formers, wrote an anti-free trade article in the union
newspaper during the 1988 federal “free trade”
election campaign. The CBC claimed that this pub-
lication was an act of partisan politics which com-
promised CBC journalistic ethics. The CBC forced
him to choose between on-air journalism and the

examiné, en fonction de la norme de contrdle de la
décision raisonnable simpliciter, « la facon dont
le Conseil [de la magistrature] a congu la portée
de son mandat selon son interprétation du par.
6.11(4) de sa loi habilitante » (par. 67). Toutefois,
la juge Arbour s’est ensuite penchée sur la « déci-
sion finale du Conseil de recommander la révo-
cation », qu’elle a qualifiée de question mixte de
droit et de fait, et a décidé que la norme de con-
trole applicable a cet égard était celle du caractéreS
manifestement déraisonnable (par. 68-69). DansO
cette affaire, ’interprétation que le décideur avait,,
donnée de sa loi habilitante avait ét€ une questionS
distincte devant toutes les instances, et il conve-""
nait de traiter séparément la décision portant sur
une question de droit et celle qui a été prise en
définitive. En I’espece, ces questions sont grou-
pées.

=
_
C
@
o
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Toutefois, cela ne signifie pas que, dans 1’ap-
plication de la norme du caractere manifeste-
ment déraisonnable, il ne sera pas tenu compte du
caractere limité du mandat que le par. 6(5) confie
au ministre. Dans ce contexte, il faut accorder de
I’importance a ce facteur en appréciant le carac-
tere raisonnable de ses désignations fondées sur
le par. 6(5). Comme le juge Tacobucci I’a souligné
dans l’arrét Société Radio-Canada, précité, par.
49 :

Bien que le Conseil puisse étre soumis a la norme du
caractere correct dans I’interprétation isolée d’une loi
autre que sa loi constitutive, la norme de contrdle appli-
cable a I’ensemble de la décision, a supposer que celle-ci
soit par ailleurs conforme a la compétence du Conseil,
sera celle du caractere manifestement déraisonnable.
Evidemment, la justesse de I’interprétation de la loi non
constitutive pourra influer sur le caractere raisonnable
global de la décision, mais cela tiendra a I’effet de la dis-
position législative en question sur la décision dans son
ensemble.

Dans cette affaire, un journaliste de la SRC, éga-
lement président du syndicat représentant les
auteurs et les artistes, €tait 1’auteur d’un article
contre le libre-échange paru dans le bulletin du
syndicat, au cours de la campagne électorale fédé-
rale de 1988 qui avait été axée notamment sur le
libre-échange. La SRC a prétendu que cette publi-
cation constituait un acte de politique partisane
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presidency of the union. He chose journalism. The
union complained about the CBC’s conduct to the
Canada Labour Relations Board. In assessing the
union’s complaint, the Board was required to con-
sider the CBC’s mandate set out in the Broadcasting
Act (an “external” statute). On an application for
judicial review to the Federal Court of Appeal, the
Board’s interpretation of the Broadcasting Act was
an issue bound up with its determination of an unfair
labour practice under s. 94(1)(a) of the Canada
Labour Code (the Board’s “enabling” statute). The
Court treated the first issue as input to the second
issue, which was in fact the decision sought to be
judicially reviewed.

I conclude, therefore, that the answer to the
Bibeault question in this case is that the legisla-
ture intended the Minister’s s. 6(5) appointments to
prevail unless his selection is shown to be patently
unreasonable.

(4) When Does a Decision Rise to the Level of
Patent Unreasonableness?

On what basis can the Minister’s appointments be
said not only to depart from a reasonableness stand-
ard, but to fail even the most deferential standard of
patent unreasonableness?

In Southam, supra, lacobucci J. described, at
para. 57, how reasonableness simpliciter differs
from patent unreasonableness:

The difference between “unreasonable” and “patently
unreasonable” lies in the immediacy or obviousness of
the defect. If the defect is apparent on the face of the
tribunal’s reasons, then the tribunal’s decision is patently
unreasonable. But if it takes some significant search-
ing or testing to find the defect, then the decision is

qui allait a I’encontre de son code de déontologie
journalistique. Forcée par la SRC a choisir entre
son poste de journaliste a la radio et la présidence
du syndicat, la personne en question a opté pour le
journalisme. Le syndicat s’est plaint de la conduite
de la SRC aupres du Conseil canadien des réela-
tions du travail. En examinant la plainte du syridi-
cat, le Conseil devait tenir compte du mandat dci)dl/a
SRC énoncé dans la Loi sur la radiodiffusion (ane
loi « non constitutive »). Lors d’une demandegle
contrdle judiciaire adressée a la Cour d’appel fédg-
rale, la question de I’interprétation que le Consgil
avait donnée de la Loi sur la radiodiffusion é&it
liée a sa décision — fondée sur 1’al. 94(1)a) du
Code canadien du travail (la loi « habilitante »
du Conseil) — qu’il y avait eu pratique déloyale.
La cour a considéré que la premiére question était
utile pour trancher la seconde question qui était,
en réalité, la décision visée par la demande de con-
trole judiciaire.

Je conclus donc que la réponse qui doit étre
donnée, en I’espece, a la question de 1’arrét Bibeault
est que le législateur a voulu que les désignations
ministérielles fondées sur le par. 6(5) soient mainte-
nues, sauf s’il est démontré que le ministre a fait un
choix manifestement déraisonnable.

(4) Quand une décision devient-elle manifeste-
ment déraisonnable?

Comment peut-on dire que les désignations
ministérielles s’écartent non seulement de la norme
de la décision raisonnable, mais encore qu’elles ne
satisfont méme pas a la norme du caractere manifes-
tement déraisonnable qui commande la plus grande
déférence?

Dans l'arrét Southam, précité, par. 57, le juge
Tacobucci a décrit ainsi la différence entre la déci-
sion raisonnable simpliciter et la décision manifes-
tement déraisonnable :

La différence entre « déraisonnable » et « manifes-
tement déraisonnable » réside dans le caractere flagrant
ou évident du défaut. Si le défaut est manifeste au vu
des motifs du tribunal, la décision de celui-ci est alors
manifestement déraisonnable. Cependant, s’il faut pro-
céder a un examen ou a une analyse en profondeur pour
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unreasonable but not patently unreasonable. As Cory J.
observed in Canada (Attorney General) v. Public Service
Alliance of Canada, [1993] 1 S.C.R. 941, at p. 963, “[i]n
the Shorter Oxford English Dictionary ‘patently’, an
adverb, is defined as ‘openly, evidently, clearly’”. This is
not to say, of course, that judges reviewing a decision on
the standard of patent unreasonableness may not examine
the record. If the decision under review is sufficiently dif-
ficult, then perhaps a great deal of reading and thinking
will be required before the judge will be able to grasp the
dimensions of the problem. . . . But once the lines of the
problem have come into focus, if the decision is patently
unreasonable, then the unreasonableness will be evident.

The Court recently returned to the distinction
between reasonableness simpliciter and patent
unreasonableness in Ryan, at para. 52:

In Southam, supra, at para. 57, the Court described the
difference between an unreasonable decision and a pat-
ently unreasonable one as rooted “in the immediacy or
obviousness of the defect”. Another way to say this is
that a patently unreasonable defect, once identified, can
be explained simply and easily, leaving no real possibility
of doubting that the decision is defective. . . . A decision
that is patently unreasonable is so flawed that no amount
of curial deference can justify letting it stand.

The term “patent unreasonableness” predates
Bibeault (1988), and the birth of the pragmatic

and functional approach: see Service Employees’

International Union, Local No. 333 v. Nipawin
District Staff Nurses Association, [1975] 1 S.C.R.
382, and Canadian Union of Public Employees,
Local 963 v. New Brunswick Liquor Corp., [1979]
2 S.C.R. 227. It was intended to identify a highly
deferential standard of review to protect admin-
istrative decision makers from excessive judicial
intervention. In that sense, it was incorporated as
the most deferential standard in the subsequent
case law: see, e.g., National Corn Growers Assn.
v. Canada (Import Tribunal), [1990] 2 S.C.R.
1324; Baker, supra, at para. 56, and Suresh,
supra, at para. 29. Patent unreasonableness simply

déceler le défaut, la décision est alors déraisonnable
mais non manifestement déraisonnable. Comme I’a fait
observer le juge Cory dans Canada (Procureur général)

c. Alliance de la fonction publique du Canada, [1993]

1 R.C.S. 941, a la p. 963, « [d]ans le Grand Larousse
de la langue francaise, 1’adjectif manifeste est ainsi
défini: “Se dit d’une chose que 1’on ne peut contester,%\
qui est tout a fait évidente” ». Cela ne veut pas dire, S
évidemment, que les juges qui controlent une déci-¢)
sion en regard de la norme du caractere manifestement;
déraisonnable ne peuvent pas examiner le dossier. SiN
la décision controlée par un juge est assez complexe, >
il est possible qu’il lui faille faire beaucoup de lecture)
et de réflexion avant d’étre en mesure de saisir toutes
les dimensions du probleme. [...] Mais une fois que©
les contours du probleme sont devenus apparents, si la
décision est manifestement déraisonnable, son caractere
déraisonnable ressortira.

La Cour est revenue récemment, dans 1’arrét
Ryan, précité, par. 52, sur la distinction entre la
décision raisonnable simpliciter et la décision mani-
festement déraisonnable :

Dans Southam, précité, par. 57, la Cour explique que
la différence entre une décision déraisonnable et une
décision manifestement déraisonnable réside « dans le
caractere flagrant ou évident du défaut ». Autrement
dit, des qu’un défaut manifestement déraisonnable a été
relevé, il peut étre expliqué simplement et facilement,
de fagon a écarter toute possibilité réelle de douter que
la décision est vici€e. [...] Une décision qui est mani-
festement déraisonnable est a ce point viciée qu’aucun
degré de déférence judiciaire ne peut justifier de la
maintenir.

L’expression « décision (ou caractére) mani-
festement déraisonnable » est plus ancienne que
Iarrét Bibeault (1988) et 1’analyse pragmatique
et fonctionnelle : voir Union internationale des
employés des services, local n°® 333 c. Nipawin
District Staff Nurses Association, [1975] 1 R.C.S.
382, et Syndicat canadien de la Fonction publi-
que, section locale 963 c. Société des alcools
du Nouveau-Brunswick, [1979] 2 R.C.S. 227.
Elle devait servir a décrire une norme de contrdle
commandant une treés grande déférence qui per-
mettrait de soustraire les instances décisionnelles
administratives a I’intervention excessive des tri-
bunaux judiciaires. C’est dans ce sens que la juris-
prudence subséquente en a fait la norme comman-
dant la plus grande déférence : voir, par exemple,
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identifies the point where, as stated in Ryan, supra,
“no amount of curial deference can justify letting
[the decision] stand” (para. 52).

When reviewing a decision on the less deferen-
tial reasonableness simpliciter standard, judges may
obviously have to let stand what they perceive to be
an incorrect decision.

If we could conclude on this record that differ-
ent Ministers of Labour, acting reasonably, could
have come to different conclusions about the need
for expertise and general acceptability in the labour
relations community to chair HLDAA boards, and
that this Minister’s approach was within such a
range of reasonable opinions, we would be guided
by the legislative intent, as assessed under the prag-
matic and functional test, to defer to his choices.

However, applying the more deferential patent
unreasonableness standard, a judge should inter-
vene if persuaded that there is no room for reason-
able disagreement as to the decision maker’s failure
to comply with the legislative intent. In a sense, like
the correctness standard, the patently unreason-
able standard admits only one answer. A correct-
ness approach means that there is only one proper
answer. A patently unreasonable one means that
there could have been many appropriate answers,
but not the one reached by the decision maker.

A patently unreasonable appointment, then, is
one whose defect is “immedia[te] or obviou[s]”
(Southam, supra, at para. 57), and so flawed in
terms of implementing the legislative intent that no

National Corn Growers Assn. c. Canada (Tribunal
des importations), [1990] 2 R.C.S. 1324; Baker,
précité, par. 56; Suresh, précité, par. 29. Le carac-
tere manifestement déraisonnable décrit simple-
ment le point o, comme le précise 1’arrét Ryan,
précité, « aucun degré de déférence judiciaire=ne
peut justifier de [...] maintenir [la de’cision‘% »
(par. 52). O

~

Lorsqu’ils controlent une décision selongla
norme de la décision raisonnable simpliciter gui
commande moins de déférence, les juges peuvént
évidemment devoir maintenir une décision qucobls
considerent incorrecte. N

Si, a la lecture du dossier, nous pouvions con-
clure, d’une part, que différents ministres du
Travail, agissant raisonnablement, auraient pu
arriver a différentes conclusions sur la nécessité
de satisfaire a des criteres d’expertise et d’accep-
tabilité générale dans le milieu des relations du
travail pour pouvoir présider un conseil établi en
vertu de la LACTH, et d’autre part, que 1’approche
adoptée, en I’espece, par le ministre se situait dans
cette fourchette d’opinions raisonnables, alors le
recours a la méthode pragmatique et fonctionnelle
pour déterminer I’intention du législateur nous
amenerait a nous en remettre aux choix qu’il a
faits.

Cependant, lorsqu’il applique la norme du
caractere manifestement déraisonnable qui com-
mande plus de déférence, le juge doit intervenir
s’il est convaincu qu’il n’y a pas de place pour
un désaccord raisonnable concernant 1’omission
du décideur de respecter I’intention du législateur.
Dans un sens, une seule réponse est possible tant
selon la norme de la décision correcte que selon
celle du caractere manifestement déraisonnable.
La méthode de la décision correcte signifie qu’il
n’y a qu’une seule réponse appropriée. La méthode
du caractere manifestement déraisonnable signifie
que de nombreuses réponses appropri€es étaient
possibles, sauf celle donnée par le décideur.

Une désignation manifestement déraisonnable
est donc celle qui comporte un défaut « flagrant ou
évident » (Southam, précité, par. 57) et qui est a ce
point viciée, pour ce qui est de mettre a exécution
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amount of curial deference can properly justify let-
ting it stand (Ryan, supra, at para. 52).

(5) Were the Minister’s Appointments Chal-
lenged in This Case Patently Unreasonable?

Under this heading, I group the unions’ two-
pronged attack on the substance of the Minister’s
appointments, namely (a) that he did not restrict
himself to the list of arbitrators established under s.
49(10) of the Labour Relations Act, 1995, and (b)
that he rejected labour relations expertise and broad
acceptability within the labour relations community
as criteria for selection of chairpersons.

(a) The Minister Did Not Restrict His Selections
to the Section 49(10) List

The Court of Appeal prohibited the Minister
making s. 6(5) appointments “unless such appoint-
ments are made from the long-standing and estab-
lished roster of experienced labour relations arbitra-
tors” (para. 105). It seems the court was referring to
the s. 49(10) list.

In a preceding discussion, I concluded that the
Minister was not required, by reason of the doctrine
of legitimate expectation, to limit his appointments
to the s. 49(10) list, but the question at this later
stage is whether it was patently unreasonable of
him, as a matter of law, not to do so.

The principal CUPE witness, Julie Davis, in
cross-examination, conceded that some of the arbi-
trators who are in fact on the s. 49(10) list were
unacceptable to her union. The witness for the
respondent Service Employees International Union,
Marcelle Goldenberg, went even further in her affi-
davit:

It is my understanding that a significant number of
all arbitrators on the [s. 49(10)] roster (including both
those who were required to complete the Arbitrator
Development Program and those who were placed

I’intention du législateur, qu’aucun degré de défé-
rence judiciaire ne peut justifier logiquement de la
maintenir (Ryan, précité, par. 52).

(5) Les désignations ministérielles contestées
en l’espéce étaient-elles manifestement —~
déraisonnables?

CanLl

Sous cette rubrique, je vais examiner les deux=
arguments de fond que les syndicats ont invoqués ag]
I’encontre des désignations ministérielles, a savoir©
a) que le ministre ne s’en est pas tenu a la liste d’ar-o
bitres dressée en vertu du par. 49(10) de la Loi de®3
1995 sur les relations de travail, et b) qu’il a rejeté S
I’expertise en matiere de relations du travail et Iac-
ceptabilité générale dans le milieu des relations du
travail comme criteres de sélection des présidents ou
présidentes.

a) Le ministre ne s’en est pas tenu a la liste
dressée en vertu du par. 49(10) pour faire
ses choix

La Cour d’appel a interdit au ministre de faire des
désignations fondées sur le par. 6(5) [TRADUCTION]
«a moins que ces désignations ne soient faites a
partir de la liste traditionnelle d’arbitres expérimen-
tés en relations du travail » (par. 105). La cour sem-
blait alors parler de la liste dressée en vertu du par.
49(10).

Jai conclu précédemment que la regle de 1’ex-
pectative 1égitime, n’obligeait pas le ministre a
s’en tenir a la liste dressée en vertu du par. 49(10)
pour faire ses désignations, mais la question a cette
étape-ci est de savoir si, en droit, il était manifeste-
ment déraisonnable qu’il ne le fasse pas.

Le principal témoin du SCFP, Julie Davis, a
reconnu en contre-interrogatoire que certains arbi-
tres effectivement inscrits sur la liste dressée en
vertu du par. 49(10) étaient inacceptables par son
syndicat. Marcelle Goldenberg, témoin de 1’intimée
I’Union internationale des employés des services,
est méme allée plus loin dans son affidavit :

[TRADUCTION] Si je comprends bien, un nombre
important d’arbitres inscrits sur la liste [dressée en vertu
du par. 49(10)] (y compris ceux qui ont di suivre et réus-
sir le programme de formation des arbitres et ceux qui ont
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directly on the roster) fail to meet the criteria of accept-
ability at their first review [four years after appointment]
and are purged from the list.

Just as being on the s. 49(10) list is no guarantee
of acceptability, so the unions’ acceptance of non-
s. 49(10) candidates, including Professor Weiler
and Ray Illing, confirm the reasonableness of the
Minister’s view that candidates can qualify for s.
6(5) appointments without being on the s. 49(10)
list.

The unions, speaking through the OFL, said that
they would be satisfied with any individual “who
had broad experience as an interest arbitrator and
enjoyed wide acceptability in the labour relations
community” (see para. 142 above). It would not
be at all unreasonable for the Minister to adopt the
same position. The Minister, accordingly, cannot be

faulted for refusing to limit his selection to the s.
49(10) roster.

(b) Rejecting the Criteria of “Labour Relations
Expertise and Broad Acceptability Within
the Labour Relations Community”

Earlier in these reasons, I referred to Justice
Rand’s dictum in Roncarelli that the exercise of a
discretion “is to be based upon a weighing of con-
siderations pertinent to the object of the [statute’s]
administration” (p. 140). I propose briefly to sup-
plement that dictum by reference to our more recent
case law, then consider it in relation to the test for
“patent unreasonableness” on the facts of this case.

(1) Exclusion from Consideration of Relevant
Criteria

The principle that a statutory decision maker
is required to take into consideration relevant cri-
teria, as well as to exclude from consideration

été inscrits directement sur la liste) ne satisfont pas aux
criteres d’acceptabilité au moment de leur premiere éva-
luation [quatre ans apres leur désignation] et sont rayés
de la liste.

Tout comme le seul fait d’étre inscrit sur la liste
dressée en vertu du par. 49(10) n’est pas une garai-
tie d’acceptabilité, 1’acceptation par les syndicatsade
candidats non inscrits sur cette liste, dont le profes-
seur Weiler et Ray Illing, confirme le caractere gi-
sonnable de I’opinion du ministre selon laquelle des
candidats non inscrits sur la liste dressée en vertu‘du
par. 49(10) peuvent tout de méme remplir les cen-
ditions requises pour &tre désignés en vertu du %J‘
6(5).

Les syndicats, par I’intermédiaire de la FTO,
ont déclaré que toute personne [TRADUCTION]
« posséda[nt] une vaste expérience comme arbi-
tre de différends et [...] jouissa[nt] d’une grande
acceptabilité dans le milieu des relations du travail »
leur conviendrait (voir par. 142 ci-dessus). Il ne
serait nullement déraisonnable que le ministre soit
du méme avis. En conséquence, on ne saurait repro-
cher au ministre d’avoir refusé de s’en tenir a la liste
dressée en vertu du par. 49(10) pour faire ses choix.

b) Le rejet des critéres « d’ expertise en matiére
de relations du travail et d’acceptabilité
générale dans le milieu des relations du tra-
vail »

Plus tot dans les présents motifs, j’ai men-
tionné la remarque du juge Rand dans I’arrét
Roncarelli, selon laquelle 1’exercice d’un pouvoir
discrétionnaire [TRADUCTION] « doit se fonder sur
I’examen des considérations reliées a ’objet de
[I’Jadministration [de la loi en cause] » (p. 140). Je
me propose de compléter bricvement cette remar-
que par un renvoi a notre jurisprudence plus récente,
pour ensuite I’examiner en fonction du critere du
« caractere manifestement déraisonnable » et a la
lumiere des faits de la présente affaire.

(1) L’exclusion de critéres pertinents comme
facteurs a prendre en considération

Le principe voulant que le décideur légal soit
tenu de prendre en considération les criteres perti-
nents, tout comme il se doit d’exclure ceux qui ne
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irrelevant criteria, has been reaffirmed on numer-
ous occasions. In Oakwood Development Ltd. v.
Rural Municipality of St. Francois Xavier, [1985]
2 S.C.R. 164, the issue was whether a municipal
Council erred in refusing to consider an applica-
tion for the subdivision of some land prone to flood-
ing. Although the Council had considered that fact,
it failed to consider the severity of those floods and
excluded consideration of any possible solutions to
the problem. Wilson J. stated, at pp. 174-75:

More specifically, was [the Council] entitled to consider
the potential flooding problem and make it the ground
of its decision to refuse approval of the subdivision? As
Rand]J. said in Roncarelli v. Duplessis, [1959] S.C.R. 121,
at p. 140, any discretionary administrative decision must
“be based upon a weighing of considerations pertinent to
the object of the administration”. For the reasons already
given I am of the view that the Council was entitled to
take the flooding problem into consideration. The issue
does not, however, end there. As Lord Denning pointed
out in Baldwin & Francis Ltd. v. Patents Appeal Tribunal,
[1959] A.C. 663, at p. 693, the failure of an administra-
tive decision-maker to take into account a highly relevant
consideration is just as erroneous as the improper impor-
tation of an extraneous consideration. . . . The respond-
ent municipality, therefore, must be seen not only to have
restricted its gaze to factors within its statutory mandate
but must also be seen to have turned its mind to all the
factors relevant to the proper fulfilment of its statutory
decision-making function.

Again, in Reference re Bill 30, an Act to amend
the Education Act (Ont.), [1987] 1 S.C.R. 1148, at
p- 1191, Wilson J. noted:

It is, however, well established today that a statutory
power to make regulations is not unfettered. It is con-
strained by the policies and objectives inherent in the
enabling statute. A power to regulate is not a power to
prohibit. It cannot be used to frustrate the very legislative
scheme under which the power is conferred.

In my view, as will be seen, the appointment
of retired judges as a class to chair HLDAA arbitra-
tion boards had the effect of frustrating “the very

le sont pas, a été réitéré a maintes reprises. Dans
I’arrét Oakwood Development Ltd. c. Municipalité
rurale de St. Francois Xavier, [1985] 2 R.C.S. 164,
il s’agissait de déterminer si un conseil municipal
avait commis une erreur en refusant d’étudier une
demande de lotissement de terres inondables. Bien=
que le conseil ait tenu compte de ce fait, il n’avaitc
pas considéré la gravité des inondations et avaitO
exclu toute solution possible au probléme commeo,
facteur a prendre en considération. La juge Wilson aS

affirmé, aux p. 174-175 : 8

Plus précisément, le conseil était-il autorisé a tenirg
compte de la possibilité d’inondations et a fonderS
sur cette possibilité sa décision de rejeter la demande
d’autorisation de lotissement? Comme le fait remarquer
le juge Rand dans I’arrét Roncarelli v. Duplessis, [1959]
R.C.S. 121, a la p. 140, toute décision administrative
résultant de 1’exercice d’un pouvoir discrétionnaire doit
[TRADUCTION] « se fonder sur ’examen des considé-
rations reliées a I’objet de cette administration ». Pour
les motifs que j’ai déja exposés, j’estime que le conseil
avait le droit de tenir compte du probleme posé par la
possibilité d’inondations. Cela ne reégle toutefois pas
le litige. Comme lord Denning I’a affirmé dans 1’arrét
Baldwin & Francis Ltd. v. Patents Appeal Tribunal,
[1959] A.C. 663, a la p. 693, ’omission d’un organe
de décision administrative de tenir compte d’un €lé-
ment trés important constitue une erreur au méme titre
que la prise en considération inappropriée d’un facteur
étranger a I’affaire. [. . .] Il faut donc non seulement que
la municipalité intimée ait tenu compte uniquement de
facteurs qui relévent de la compétence que lui a confé-
rée la loi, mais aussi qu’elle ait pris en considération
tous les facteurs dont elle doit tenir compte pour bien
remplir la fonction de prise de décisions qu’elle a aux
termes de la loi.

Puis, dans le Renvoi relatif au projet de loi 30,
An Act to amend the Education Act (Ont.), [1987]
1 R.C.S. 1148, la juge Wilson a fait observer, a la
p.- 1191 :

Toutefois, il est bien établi de nos jours qu’un pouvoir
légal de réglementation n’est pas illimité. Il est limité
par les politiques et les objectifs inhérents a la loi habili-
tante. Un pouvoir de réglementation n’est pas un pouvoir
d’interdiction. Il ne saurait &tre utilisé pour contrecarrer
I’économie méme de la loi qui le confere.

J estime, comme nous le verrons, que la désigna-
tion de juges retraités, en tant que catégorie, a la pré-
sidence de conseils d’arbitrage établis en vertu de la
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legislative scheme under which the power is con-
ferred”. See also Baker, supra, at para. 73.

More recently, in Suresh, at paras. 37-38, the
Court restated this basic principle of administrative
law:

Baker does not authorize courts reviewing decisions on
the discretionary end of the spectrum to engage in a new
weighing process, but draws on an established line of
cases concerning the failure of ministerial delegates to
consider and weigh implied limitations and/or patently
relevant factors. . . .

. The court’s task, if called upon to review the
Minister’s decision, is to determine whether the Minister
has exercised her decision-making power within the
constraints imposed by Parliament’s legislation and the
Constitution. If the Minister has considered the appropri-
ate factors in conformity with these constraints, the court
must uphold his decision. It cannot set it aside even if it

LACTH aeu pour effet de contrecarrer « I’économie
méme de la loi qui [. . .] confére le [pouvoir] ». Voir
également I’arrét Baker, précité, par. 73.

Plus récemment, dans I’arrét Suresh, précité, par.
37-38, notre Cour a réitéré ce principe fondamental
du droit administratif : 4

nL

S
[ arrét Baker] n’a pas pour effet d’autoriser les tribu-
naux siégeant en révision de décisions de nature discré-
tionnaire a utiliser un nouveau processus d’évaluatjon,
mais il repose plutdt sur une jurisprudence €tablie aon-
cernant I’omission d’un délégataire du ministre de pfén-
dre en considération et d’évaluer des restrictions tacites
ou des facteurs manifestement pertinents . . . Q

... Enfin, le rdle du tribunal appelé a controler la déci-
sion du ministre consiste a déterminer si celui-ci a exercé
son pouvoir discrétionnaire conformément aux limites
imposées par les lois du Parlement et la Constitution. Si
le ministre a tenu compte des facteurs pertinents et res-
pecté ces limites, le tribunal doit confirmer sa décision.
1l ne peut ’annuler, méme s’il aurait évalué les facteurs

would have weighed the factors differently and arrived at

différemment et serait arrivé a une autre conclusion. [Je

a different conclusion. [Emphasis added.]

In applying the patent unreasonableness test, we
are not to reweigh the factors. But we are entitled
to have regard to the importance of the factors that
have been excluded altogether from consideration.
Not every relevant factor excluded by the Minister
from his consideration will be fatal under the patent
unreasonableness standard. The problem here, as
stated, is that the Minister expressly excluded fac-
tors that were not only relevant but went straight to
the heart of the HLDAA legislative scheme.

(i) Application of These Principles to the Facts
of This Case

The task before the arbitration boards was not
to apply existing collective agreements to a fact
situation (as in a grievance arbitration) but to write
the essential and most controversial terms of the
collective agreement itself. The need for labour
relations expertise, independence and impartial-
ity, reflected in broad acceptability, has been a
constant refrain of successive Ministers of Labour
to the Ontario legislature since the HLDAA was

souligne.]

En appliquant le critere du caractere manifeste-
ment déraisonnable, nous ne devons pas réévaluer
les facteurs en cause. Nous avons cependant le droit
de tenir compte de I’importance des facteurs qui ont
été totalement soustraits a la prise en considération.
Selon la norme du caractere manifestement dérai-
sonnable, les facteurs pertinents que le ministre n’a
pas voulu prendre en considération n’ont pas tous
un effet irrémédiable. Comme nous I’avons vu, le
probléme qui se pose en I’espece est que le ministre
a expressément exclu des facteurs qui étaient non
seulement pertinents, mais qui allaient directement
au ceeur du régime de la LACTH.

(i) Application de ces principes aux faits de la
présente affaire

Les conseils d’arbitrage devaient non pas appli-
quer des conventions collectives existantes a une
situation de fait (comme dans le cas de 1’arbi-
trage de griefs), mais plutot rédiger les conditions
essentielles les plus controversées de la conven-
tion collective elle-méme. Depuis 1’adoption de la
LACTH en 1965 et de ses diverses modifications
subséquentes, les ministres du Travail qui se sont
succédé a 1’Assemblée législative de 1’Ontario ont
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introduced in 1965, and its various amendments
thereafter.

I do not impute to the Minister a knowledge of
the HLDAA’s legislative history. He himself aptly
summarized the legislative intent when he wrote on
February 2, 1998 that “the parties must perceive the
[HLDAA] system as neutral and credible” (emphasis
added).

His reading of the legislative intent is reinforced
by the evidence of practice and experience in the
labour relations field. I accept, as did the Court of
Appeal, the testimony in this respect of Professor
Joseph Weiler, whose affidavit was filed on behalf
of the unions (at para. 36):

The independence and impartiality of arbitrators is guar-
anteed not by their remoteness, security of tenure, finan-
cial security or administrative security, but by training,
experience and mutual acceptability. [Emphasis added.]

I agree too with the observation of the Ontario
Court of Appeal in this case that the matters before a
HLDAA “interest” arbitration were “not essentially
legal but practical and require the familiarity and
expertise of a labour arbitrator rather than the skills
of a lawyer or a judge” (para. 75).

Given the role and function of the HLDAA, as
confirmed by its legislative history, we look in vain
for some indication in the record that the Minister
was alive to these labour relations requirements.

Instead, there is an active disclaimer of any
such requirement, by the Minister’s senior advi-
sor charged with the search for retired judges, who
made clear in his cross-examination the Minister’s
rejection of both expertise and broad acceptability
as qualifications:

Q. And you didn’t ask about any experience in the
health care field?

constamment réitéré le besoin d’expertise en rela-
tions du travail, d’indépendance et d’impartialité,
que traduit la notion d’acceptabilité générale.

Je ne suppose pas que le ministre avait une con-
naissance de I’historique de la LACTH. 1l a lui-méme —~
bienrésumé I’intention du 1égislateur lorsqu’il a écrit, g
le 2 février 1998, que [TRADUCTION] « les parties 8
doivent percevoir le systeme [établi par la LACT Hl =
comme étant neutre et crédible » (je souligne).g

Son interprétation de l’intention du le’gislateur8
est renforcée par la preuve de la pratique et de I'ex-33
périence dans le domaine des relations du travail. AS,
I’instar de la Cour d’appel, j’accepte le témoignage
fait a cet égard par le professeur Joseph Weiler, qui a
déposésonaffidavitaunomdessyndicats (aupar. 36) :

[TRADUCTION] L’indépendance et 1’impartialité des
arbitres ne sont garanties ni par le fait qu’ils ne sont pas
touchés par le différend soumis a leur arbitrage, ni par
leur inamovibilité et leur sécurité financiére ou adminis-
trative, mais plutdt par leur formation, leur expérience et
leur acceptabilité par les parties. [Je souligne.]

Je souscris également a 1’observation de la Cour
d’appel de 1’Ontario, en I’espece, voulant que les
questions soumises a un conseil d’arbitrage de « dif-
férends » soient [TRADUCTION] « pratiques et non
pas essentiellement juridiques, et requierent les con-
naissances et I’expertise d’un arbitre en droit du tra-
vail plutdt que les compétences d’un avocat ou d’un
juge » (par. 75).

Compte tenu du rdle et de la fonction de la
LACTH, que confirme son historique 1égislatif, rien
dans le dossier n’indique d’une maniere ou d’une
autre que le ministre était au fait de ces exigences en
matiere de relations du travail.

Au contraire, le conseiller principal du ministre,
chargé de trouver des juges retraités, a ni€ énergi-
quement I’existence de telles exigences et a claire-
ment affirmé, en contre-interrogatoire, que le minis-
tre rejetait I’expertise et 1’acceptabilité générale
comme qualifications requises :

[TRADUCTION]

Q. Et vous n’avez pas posé de questions au sujet
d’une expérience dans le domaine des soins de santé?
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A. No. This was not about finding people who had
any past experience, relationships or — we weren’t
trying to come through to find people who would under-
stand —

Q. Anything to do with the health field?

A. The health field or the labour field through some
past involvement.

We were looking for neutral decision makers to
provide mediation and arbitration.

I accept as correct the Minister’s February 2,
1998 statement that the HLDAA process must be
“perceive[d] ... as neutral and credible”. I also
accept that neutrality, and the perception of neu-
trality, is bound up with an arbitrator’s “training,
experience and mutual acceptability” (as Professor
Weiler testified). I conclude as well that the
Minister’s approach was antithetical to credibility
because he excluded key criteria (labour relations
expertise and broad acceptability) and substituted
another criterion (prior judicial experience) which,
while relevant, was not sufficient to comply with his
legislative mandate even as he, in his February 2,
1998 letter, defined his mandate.

Speaking broadly, “the perspective” within
which the HLDAA was intended by the legislature to
operate (Roncarelli, at p. 140) is to secure industrial
peace in hospitals and nursing homes. The HLDAA
imposes a compulsory yet mutually tolerable pro-
cedure (if properly administered) to resolve the dif-
ferences between employers and employees without
disrupting patient care. In that context, appointment
of an inexpert and inexperienced chairperson who
is not seen as broadly acceptable in the labour rela-
tions community is a defect in approach that is both
immediate and obvious. In my view, with respect,
having regard to what I believe to be the legisla-
tive intent manifested in the HLDAA, the Minister’s
approach to the s. 6(5) appointments was patently
unreasonable.

R. Non. Il ne s’agissait pas de trouver des gens qui
avaient de l’expérience, des relations ou — nous ne
tentions pas de trouver des gens qui comprendraient —

N

Q. Quelque chose a voir avec le domaine de la
santé?

IN)

|
R. Le domaine de la santé ou le domaine des relatigns
du travail en raison d’une participation antérieur. O

Nous cherchions des décideurs neutres qui ferafént
de la médiation et de 1’arbitrage. 8

Je considere juste I’affirmation du ministre ddfée
du 2 février 1998, selon laquelle le processus étghli
par la LACTH doit étre [TRADUCTION] « per[¢u]
[...] comme étant neutre et crédible ». Je conviens
également que la neutralité — et la perception de
neutralité — dépend [TRADUCTION] « [de la] forma-
tion, [de I’Jexpérience et [de 1’]Jacceptabilité [d’un
arbitre] par les parties » (comme 1’a témoigné le
professeur Weiler). Je conclus aussi que I’approche
adoptée par le ministre était ’antithese de la crédi-
bilité du fait qu’il a exclu des criteres clés (expertise
en matiere de relations du travail et acceptabilité
générale) et leur a substitué un autre critere (expé-
rience judiciaire antérieure) qui, bien que pertinent,
ne permettait pas au ministre de se conformer a son
mandat législatif, méme selon la définition qu’il en
donne dans sa lettre du 2 février 1998.

De maniere générale, [TRADUCTION] « 1’opti-
que » dans laquelle le législateur a voulu que la
LACTH s’applique (Roncarelli, précité, p. 140) est
de maintenir la paix industrielle dans les hopitaux
et les maisons de soins infirmiers. La LACTH pres-
crit une procédure — obligatoire mais néanmoins
tolérable par les parties (si elle est bien suivie) — de
reglement des différends entre les employeurs et les
employés, sans qu’il y ait interruption des soins aux
malades. Dans ce contexte, la désignation au poste
de président d’une personne inexperte ou inexpéri-
mentée qui n’est pas per¢gue comme étant générale-
ment acceptable dans le milieu des relations du tra-
vail comporte un défaut a la fois flagrant et évident.
Jestime, en toute déférence, que, compte tenu de ce
que je crois étre I'intention du législateur qui ressort
de la LACTH, I’approche que le ministre a adoptée
en matiere de désignations fondées sur le par. 6(5)
était manifestement déraisonnable.
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This is not to say that specific s. 6(5) appointees
of the Minister do not also possess labour relations
expertise and broad acceptability, coincidentally as
it were, despite the Minister’s documented lack of
interest in these qualifications. We would properly
exercise our discretion to decline to interfere, as
did the Court of Appeal, with such (coincidentally)
appropriate appointments. Thus the qualifications of
specific s. 6(5) appointees will, if challenged, have
to be assessed on a case-by-case basis. I will dis-
cuss this point further when I come to the issue of
remedy.

(6) Did the Court of Appeal Err in Finding that
the Arbitration Boards, By Reason of the
Impugned Ministerial Approach to Section
6(5) Appointments, Lacked the Requisite
Institutional Independence and Impartiality?

Having determined that the Minister’s approach
to the s. 6(5) appointments was patently unreason-
able on other grounds, it is not, strictly speaking,
necessary to address this further ground of appeal. I
do so, however, for two reasons. Firstly, it is on this
ground that the Court of Appeal granted the follow-
ing declaration:

1. THIS COURT DECLARES that the Minister created
a reasonable apprehension of bias and interfered with
the independence and impartiality of boards of arbitra-
tion established under the Hospital Labour Disputes
Arbitration Act, R.S.0O. 1990, c. H.14 (“HLDAA”), con-
trary to the principles and requirement of fairness and
natural justice.

Secondly, as will be seen when I address the
issue of remedy, I propose to leave open (as did the
Court of Appeal) the possibility of specific chal-
lenges by the parties to particular s. 6(5) appoint-
ments on a case-by-case basis. I would not want our
Court’s silence on this ground of attack, in light of
its acceptance by the Court of Appeal, to encour-
age (or prolong) further litigation on this point. The
parties have fought the issue of the independence

Malgré le manque d’intérét attesté du ministre
pour ces qualifications, cela ne veut pas dire que
les personnes désignées par le ministre en applica-
tion du par. 6(5) n’ont pas non plus une expertise
en matiere de relations du travail et ne jouissent pas
d’une acceptabilité générale, car il s’en trouve parmi=
elles qui remplissent ces conditions. Dans I’exercice ©
de notre pouvoir discrétionnaire, nous pourrions é)g/
légitimement refuser, comme 1’a fait la Cour d’ap-o
pel, d’intervenir a 1’égard de ces désignations (parS
hasard) appropriées. Par conséquent, si elles sontO
contestées, les qualifications de certaines personnes,
désignées en vertu du par. 6(5) devront étre évaluées S
cas par cas. Je m’attarderai davantage sur ce point au“"
moment d’examiner la question de la réparation.

(6) La Cour d’appel a-t-elle commis une erreur
en concluant qu’en raison de [I’approche
contestée que le ministre a adoptée en
matiere de désignations fondées sur le par.
6(5), les conseils d’arbitrage étaient dépour-
vus de I’indépendance et de I'impartialité
institutionnelles requises?

Apres avoir décidé que 1’approche que le minis-
tre a adoptée en matiere de désignations fondées sur
le par. 6(5) était manifestement déraisonnable pour
d’autres motifs, il n’est pas nécessaire, a vrai dire,
d’examiner cet autre moyen d’appel. Je le fais tou-
tefois pour deux raisons. En premier lieu, c’est pour
ce motif que la Cour d’appel a rendu le jugement
déclaratoire suivant :

[TRADUCTION] 1. LA COUR DECLARE que le ministre
a suscité une crainte raisonnable de partialité et compro-
mis I'indépendance et I’'impartialité des conseils d’arbi-
trage établis en vertu de la Loi sur I’arbitrage des conflits
de travail dans les hopitaux, L.R.O. 1990, ch. H.14
(« LACTH »), contrairement aux principes et a I’obliga-
tion d’équité et de justice naturelle.

En second lieu, comme nous le verrons lorsque
j examinerai la question de la réparation, je propose
(comme I’a fait la Cour d’appel) de laisser aux par-
ties la possibilité de contester expressément, cas par
cas, certaines désignations fondées sur le par. 6(5).
Cependant, je ne voudrais pas que, compte tenu
de I’acceptation par la Cour d’appel de ce moyen
de contestation, le fait que notre Cour ne se pro-
nonce sur ce moyen contribue a encourager (ou a



363

[2003] 1 R.C.S.

S.C.EP. ¢. ONTARIO (MINISTRE DU TRAVAIL)

Le juge Binnie 623

and impartiality of the resulting arbitration boards,
which is an objection generic to all of the impugned
s. 6(5) appointments, for almost four years. Now
that the issue has arrived at this Court, where it was
fully argued, we should, I think, provide as much
help as we can to assist the parties to resolve their
outstanding differences without prolonging the
delay and expense.

The unions contend that the appointment of
retired judges created arbitration boards that were
neither impartial nor independent of the Minister,
and that s. 6(5) did not authorize appointments that
resulted in a tribunal that failed to meet the mini-
mum standards of natural justice.

It is now clear that the independence as well as
the impartiality of the decision maker is a compo-
nent of natural justice: IWA v. Consolidated-Bathurst
Packaging Ltd., [1990] 1 S.C.R. 282, at p. 332, per
Gonthier J.; Matsqui Indian Band, supra, at para.
79, per Lamer C.J.; and R. v. Généreux, [1992] 1
S.C.R. 259, at pp. 283-84. As the purpose of the
independence requirement is to establish a protected
platform for impartial decision making, I will deal
first with this objection.

(a) Institutional Independence

The HLDAA commands the use of ad hoc arbi-
tration boards. The unions argue that such boards,
in the context of “interest arbitrators”, are flawed
because they lack the usual indices of institutional
independence such as security of tenure, financial
security and administrative independence that rest
on “objective conditions or guarantees”: Valente
v. The Queen, [1985] 2 S.C.R. 673, at p. 689,
and Reference re Remuneration of Judges of the
Provincial Court of Prince Edward Island, [1997] 3
S.C.R. 3, at para. 115. However, as explained above,
the Court cannot substitute a different tribunal for
the one designed by the legislature. An ad hoc tri-
bunal is by definition constituted on a case-by-case

prolonger) un autre litige a cet égard. Les parties
se livrent bataille, depuis presque quatre ans, sur la
question de I’indépendance et de I’impartialité des
conseils d’arbitrage constitués de la maniere repro-
chée, cette question constituant 1I’objection com-
mune a toutes les désignations contestées qui ent
été faites en vertu du par. 6(5). Maintenant que céite
question a €été soumise a notre Cour, ou elle a €té
débattue a fond, j’estime que nous devrions aider,
autant que possible, les parties a résoudre legrs
divergences d’opinions sans prolonger les délaiéu))ni

poursuivre les dépenses. ®

Les syndicats soutiennent que la désignatcrO@n
de juges retraités a engendré des conseils d’arbi-
trage qui n’étaient ni impartiaux ni indépendants
du ministre, et que le par. 6(5) n’autorisait pas les
désignations menant a la constitution d’un tribunal
administratif ne respectant pas les normes minima-
les de justice naturelle.

Il est maintenant évident que 1’indépendance et
I’impartialité du décideur sont des composantes de
la justice naturelle : SITBA c. Consolidated-Bathurst
Packaging Ltd., [1990] 1 R.C.S. 282, p. 332, le juge
Gonthier; Bande indienne de Matsqui, précité, par.
79, le juge en chef Lamer; R. c¢. Généreux, [1992]
1 R.C.S. 259, p. 283-284. Je vais d’abord examiner
I’objection fondée sur I’exigence d’indépendance,
étant donné que cette exigence vise a établir un
écran de protection favorisant la prise de décisions
impartiales.

a) L’indépendance institutionnelle

La LACTH commande le recours a des conseils
d’arbitrage ad hoc. Les syndicats soutiennent que,
dans le cas des « arbitres de différends », de tels
conseils sont viciés parce qu’ils sont dépourvus des
signes habituels d’indépendance institutionnelle
comme I’inamovibilité, la sécurité financiére et
I’indépendance administrative qui reposent sur des
« conditions ou garanties objectives » : Valente c. La
Reine, [1985] 2 R.C.S. 673, p. 689, et Renvoi rela-
tif a la rémunération des juges de la Cour provin-
ciale de I’lle-du-Prince-Edouard, [1997] 3 R.C.S.
3, par. 115. Cependant, comme je I’expliquais plus
haut, la Cour ne peut pas substituer un autre tribunal
administratif a celui concu par le 1égislateur. Par
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basis. Security of tenure does not survive the ter-
mination of the arbitration, and financial security
is similarly circumscribed. Administrative inde-
pendence has little formal protection. Professional
labour arbitrators (including those on the s. 49(10)
list) function successfully in such a structure even
though there may be no guarantee of continuing
work from any particular employer or union.

In addition to the HLDAA’s statutory command,
the Court’s assessment of structural independence
should take into account the success with which
ad hoc tribunals have long operated in labour rela-
tions in general and under the HLDAA’s scheme of
compulsory arbitrations (prior to the appointments
in question) in particular: Katz v. Vancouver Stock
Exchange, [1996] 3 S.C.R. 405, at para. 1. In this
regard, as mentioned, Professor Joseph Weiler tes-
tified that: “The independence and impartiality of
arbitrators is guaranteed not by their remoteness,
security of tenure, financial security or administra-
tive security but by training, experience and mutual
acceptability”.

Accepting Professor Weiler’s evidence on this
point, it follows that if, as I have concluded, s. 6(5)
requires the appointment of individuals as chair-
persons who are qualified by training, experience
and mutual acceptability, the proper exercise of the
appointment power would lead to a tribunal which,
in the context of labour relations, would satisfy rea-
sonable concerns about institutional independence.

Accordingly, having regard both to general
labour relations experience, as well as the explicit
legislative provisions in the HLDAA, 1 would not
give effect to the unions’ generic objection directed
to the issue of institutional independence. If addi-
tional facts are raised on a case-by-case challenge,
they will have to be addressed at that time.

définition, un tribunal ad hoc est constitué cas par cas.
L’inamovibilité ne subsiste pas a la fin de ’arbitrage
et la sécurité financiere est limitée de facon simi-
laire. L’indépendance administrative bénéficie de
peu de protection formelle. Les arbitres profession-
nels en droit du travail (y compris ceux inscrits sur=
la liste dressée en vertu du par. 49(10)) réussissent ac
fonctionner dans une telle structure méme s’ils n’ontO.
peut-étre aucune garantie de travail permanent de lac,
part d’un employeur ou d’un syndicat particulier.S

En plus de I’exigence imposée par la LACTH, la8
Cour devrait, pour apprécier I’indépendance struc-&3
turelle, tenir compte du succes que les tribunaux ad 8
hoc connaissent depuis longtemps dans le domaine
des relations du travail en général, et qu’ils connais-
saient aussi depuis longtemps (avant les désignations
contestées) dans le domaine des arbitrages obliga-
toires fondés sur la LACTH en particulier : Katz c.
Vancouver Stock Exchange, [1996] 3 R.C.S. 405,
par. 1. A ce propos, comme nous 1’avons vu, le pro-
fesseur Joseph Weiler a témoigné que [TRADUCTION]

« [I]’'indépendance et I’'impartialité¢ des arbitres ne
sont garanties ni par le fait qu’ils ne sont pas tou-
chés par le différend soumis a leur arbitrage, ni
par leur inamovibilité et leur sécurité financiere ou
administrative, mais plutot par leur formation, leur
expérience et leur acceptabilité par les parties ».

Si I’on retient le témoignage du professeur Weiler
a ce propos, il s’ensuit que, si, comme je 1’ai conclu,
le par. 6(5) exige la désignation de présidents com-
pétents en raison de leur formation, de leur expé-
rience et de leur acceptabilité par les parties, I’exer-
cice appropri€ du pouvoir de désignation permettra
de constituer un tribunal administratif qui, dans
le contexte des relations du travail, répondra aux
préoccupations raisonnables concernant 1’indépen-
dance institutionnelle.

En conséquence, compte tenu a la fois du critere
de I’expérience générale en matiere de relations du
travail et des dispositions explicites de la LACTH,
je suis d’avis de ne pas retenir 1’objection com-
mune formulée par les syndicats au sujet de 1’indé-
pendance institutionnelle. Si des faits additionnels
sont soulevés dans le cadre d’une contestation sur
une base individuelle, il faudra les examiner a ce
moment la.
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(b) Impartiality

Impartiality, on the other hand, raises different
considerations. The HLDAA did not command the
appointment of retired judges. Nor does the HLDAA
contemplate biased arbitrators.

The test for institutional impartiality is whether
a well-informed person, viewing the matter realisti-
cally and practically and having thought the matter
through, could form a reasonable apprehension of
bias in a substantial number of cases (2747-3174
Québec Inc. v. Quebec (Régie des permis d’alcool),
[1996] 3 S.C.R. 919, at para. 44; R. v. Lippé, [1991]
2 S.C.R. 114, at p. 143, and Matsqui Indian Band,
supra, at para. 67).

The Minister does not contest the requirement
that his s. 6(5) appointees be impartial. He was, as
stated, looking for “[p]eople who had spent their
professional lives as neutrals”.

Allegations of individual bias must necessarily
be dealt with on a case-by-case basis. I am deal-
ing here only with the general proposition that the
Minister’s appointment of retired judges to chair
HLDAA boards did, by the fact of their appoint-
ment alone, doom the impartiality of the resulting
boards.

To be sure, the unions now say that their challenge
is not directed so much to the appointment of retired
judges as to the sudden change of appointments
process without prior consultation. Nevertheless,
they still rely on the evidence of Professor Joseph
Weiler who says that judges as a class have histori-
cally not been seen to be sympathetic or particularly
fair to the cause of labour.

“Impartiality” is a state of mind. Some of the
cases draw a distinction between an allegation of
bias (or prejudice), i.e., that the s. 6(5) appoint-
ees come to their task with something less than an
open mind, a predisposition for or against one of the
parties, or a leaning towards a particular outcome,
and an allegation of partiality. The allegation of

b) L’impartialité

Par contre, I’impartialité fait intervenir des con-
sidérations différentes. La LACTH n’exigeait pas la
désignation de juges retraités. Et elle ne prévoit pas
non plus la désignation d’arbitres partiaux. =

—

Le critere de I'impartialité institutionnelle cén-
siste a se demander si une personne bien renseigree
qui étudierait la question en profondeur, de fagon
réaliste et pratique pourrait éprouver une crainte
raisonnable de partialité dans un grand nombreuvile
cas (2747-3174 Québec Inc. c. Québec (Régie Hes
permis d’alcool), [1996] 3 R.C.S. 919, par. 44; K.
Lippé, [1991] 2 R.C.S. 114, p. 143; Bande indienne
de Matsqui, précité, par. 67).

Le ministre ne conteste pas que les personnes
qu’il désigne en vertu du par. 6(5) doivent &tre
impartiales. Comme nous 1’avons vu, il cherchait
[TRADUCTION] « [d]es personnes qui avaient été
neutres pendant toute leur vie professionnelle ».

Les allégations de partialité de la part d’une per-
sonne doivent nécessairement étre examinées cas
par cas. Je ne parle ici que de la proposition géné-
rale selon laquelle la désignation par le ministre de
juges retraités a la présidence des conseils établis en
vertu de la LACTH compromettait, a elle seule, I'im-
partialité des conseils qui en résultaient.

Certes, les syndicats affirment maintenant que
leur contestation ne vise pas tant la désignation de
juges retraités que le changement soudain, sans con-
sultation préalable, du processus de désignation. Ils
s’appuient néanmoins encore sur le témoignage du
professeur Joseph Weiler, selon lequel les juges, en
tant que catégorie, ne sont pas traditionnellement
percus comme étant favorables a la cause des tra-
vailleurs et des travailleuses ou comme €tant parti-
culierement équitables a leur sujet.

L'« impartialité » est un état d’esprit. Certains
arréts établissent une distinction entre, d’une part,
une allégation de préjugés consistant a reprocher
aux personnes désignées en vertu du par. 6(5) de
ne pas avoir I’esprit ouvert et d’avoir des opinions
favorables ou défavorables a 1’une des parties ou
encore une préférence pour un résultat particulier,
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partiality, according to these cases, takes the attack
a significant step further by suggesting that the
appointees are not only biased but will allow, either
consciously or unconsciously, their biases to influ-
ence the decision they will be called on to make:
R. v. S. (R.D.), [1997] 3 S.C.R. 484, at paras. 105
et seq., per Cory J.; R. v. Williams, [1998] 1 S.C.R.
1128, at paras. 9-10; R. v. Parks (1993), 15 O.R. (3d)
324 (C.A.), at p. 336, leave to appeal refused, [1994]
1 S.C.R. x. The Court of Appeal did not suggest that
the retired judges were in fact prejudiced or partial
but concluded that they might reasonably be seen
to be “inimical to the interests of labour, at least in
the eyes of the appellants” (para. 101). I agree with
the Minister that the proper test is not so narrowly
focussed. The test is not directed to the subjective
perspective of one of the parties but to the reason-
able detached and informed observer, i.e., “what
would an informed person, viewing the matter real-
istically and practically — and having thought the
matter through — conclude”: Committee for Justice
and Liberty v. National Energy Board, [1978] 1
S.C.R. 369, at p. 394.

The unions contend that this Court should defer
to the Court of Appeal’s findings of fact. Reliance is
placed on the observation of Gonthier J. that “[t]he
principle of non-intervention on questions of fact is
also applicable to a second appellate court such as
this Court vis-a-vis a first appellate court” (St-Jean
v. Mercier, [2002] 1 S.C.R. 491, 2002 SCC 15, at
para. 37). However, we are not thusly inhibited if
the Court of Appeal applied the wrong test. The cor-
rect viewpoint is that of an informed observer who
is detached from a personal interest in the contro-
Versy.

The fact is that retired judges as a class have no
interest in the outcome of hospital collective bar-
gaining disputes beyond that of other citizens. They
pay provincial taxes at the same rates and aspire to
a reasonable level of health care. They have per-
sonal experience of public sector pay restraint. They

et d’autre part, une allégation de partialité. D apres
ces arréts, 1’allégation de partialité va beaucoup plus
loin en laissant entendre que les personnes dési-
gnées ont non seulement des idées précongues, mais
que, consciemment ou inconsciemment, elles lais-
seront ces idées précongues influencer la décision=
qu’elles seront appelées a rendre : R. c. S. (R.D. ),T:I
[1997] 3 R.C.S. 484, par. 105 et suiv., le juge Cory; O
R. c. Williams, [1998] 1 R.C.S. 1128, par. 9-10; R. o
¢. Parks (1993), 15 O.R. (3d) 324 (C.A.), p. 336,8
autorisation d’appel refusée [1994] 1 R.C.S. x. La8
Cour d’appel n’a pas indiqué que les juges retrai-,
tés avaient, en fait, des préjugés ou un parti pris,S
mais elle a conclu qu’ils pourraient raisonnablement ™
&tre percus comme étant [TRADUCTION] « hostiles
aux intéréts des travailleurs et des travailleuses, du
moins aux yeux des appelants » (par. 101). Je par-
tage I’avis du ministre selon lequel le critere appli-
cable n’a pas une portée aussi étroite. Ce critere est
axé non pas sur le point de vue subjectif de 1’une
des parties, mais sur celui de I’observateur raison-
nable, neutre et renseigné, c’est-a-dire qu’il s’agit
de se demander « a quelle conclusion en arriverait
une personne bien renseignée qui étudierait la ques-
tion en profondeur, de facon réaliste et pratique »
(Committee for Justice and Liberty c. Office natio-
nal de I’énergie, [1978] 1 R.C.S. 369, p. 394).

Les syndicats soutiennent que la Cour devrait
s’en remettre aux conclusions de fait de la Cour
d’appel. Ils s’appuient sur I’observation du juge
Gonthier voulant que «[lJe principe de non-
intervention dans les questions de fait s’applique
aussi a un second niveau d’appel, comme notre
Cour par rapport a une premiere cour d’appel »
(St-Jean c. Mercier, [2002] 1 R.C.S. 491, 2002 CSC
15, par. 37). Cependant, nous ne sommes pas liés
par ce principe de non-intervention lorsque la Cour
d’appel a appliqué le mauvais critere. Le bon point
de vue est celui de I’observateur renseigné qui n’a
aucun intérét personnel dans la controverse.

Force est de constater que, en tant que catégo-
rie, les juges retraités n’ont pas plus d’intérét que
les autres citoyens dans ’issue des différends con-
cernant les négociations collectives en milieu hos-
pitalier. Ils sont assujettis aux mémes taux d’impot
provincial que les autres citoyens et, comme eux, ils
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probably harbour as many different views of public
sector wage policy as there are retired judges.

There are no “substantial grounds” (Committee
for Justice and Liberty, supra, at p.395) to think
that retired superior court judges, who enjoy a fed-
eral pension, would do the bidding of the provincial
Minister, or make decisions to please the employ-
ers so as to improve the prospect of future appoint-
ments. Undoubtedly, there have been some judges
predisposed toward management in the past, as well
as some judges predisposed toward labour, but I
do not think the fully informed, reasonable person
would tar the entire class of presently retired judges
with the stigma of an anti-labour bias.

The unions refute any “class” objection by their
ready acceptance of retired judges Alan Gold and
George Adams as chairpersons of “interest” arbi-
trations. The potential problem with some retired
judges is not partiality but expertise.

While I would therefore reject this branch of the
unions’ challenge, I accept, of course, that a chal-
lenge might be made to the impartiality of a particu-
lar retired judge to a particular ad hoc tribunal, as
indeed the impartiality of any other appointee could
be questioned on a case-by-case basis.

(7) The Proper Remedy

The remedy of the Court of Appeal was predi-
cated on its conclusion that the Minister created a
reasonable apprehension of bias and interfered with
the independence and impartiality of the HLDAA
boards of arbitration, as well as the legitimate
expectation of the unions contrary to the require-
ments of natural justice.

aspirent a des soins de santé raisonnables. Ils ont
personnellement vécu le contrdle des salaires dans
le secteur public. Le nombre d’opinions différen-
tes qu’ils ont au sujet de la politique salariale dans
le secteur public est probablement aussi €levé que
celui des juges retraités.

nLi

Il n’y a aucun « motif sérieux » (Commi@e
for Justice and Liberty, précité, p. 395) de penser
que des juges de cour supérieure retraités, qui
bénéficient d’une pension du gouvernement fédg-
ral, se plieraient a la volonté du ministre provf.ﬁn-
cial ou rendraient des décisions destinées a pléire
aux employeurs afin d’améliorer leurs chances“de
désignation future. Il est indubitable que, dans le
passé, il y eu des juges enclins a privilégier les
employeurs et aussi des juges enclins a privilégier
les travailleurs et travailleuses, mais je ne crois pas
qu'une personne raisonnable et bien renseignée
reprocherait a toute la catégorie des juges présen-
tement retraités d’avoir un parti pris contre les tra-
vailleurs et les travailleuses.

Les syndicats réfutent toute objection fondée sur
une « catégorie » du fait qu’ils acceptent volontiers
que les juges retraités Alan Gold et George Adams
président des arbitrages de « différends ». Le pro-
bleme que peut poser le recours a certains juges
retraités n’est pas tant un probleme de partialité
qu’un probleme d’expertise.

Bien que je sois, par conséquent, d’avis de reje-
ter cet aspect de la contestation des syndicats, il va
sans dire que je reconnais qu’il serait possible de
contester I’impartialité d’un juge retraité nommé a
un tribunal ad hoc particulier, tout comme il serait
stirement possible de contester, cas par cas, I’impar-
tialité de toute autre personne désignée.

(7) Laréparation convenable

La réparation accordée par la Cour d’appel repo-
sait sur sa conclusion que le ministre avait suscité
une crainte raisonnable de partialité et porté atteinte
a I'indépendance et a I’impartialité¢ des conseils
d’arbitrage établis en vertu de la LACTH, ainsi qu’a
I’expectative 1égitime des syndicats, contrairement
aux exigences de la justice naturelle.
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I have indicated my reasons for respectful disa-
greement with the scope of that decision, while
agreeing with the Court of Appeal’s fundamental
concern about the Minister’s non-compliance with
the legislative intent reflected in the HLDAA to
appoint persons who were not only impartial and
independent but possessed expertise and who were
generally seen as acceptable to both labour and man-
agement in the labour relations community. I also
share the Court of Appeal’s reluctance, in a judicial
review which did not focus on the circumstances of
individual appointments, to give effect to the unions’
request to set aside the Minister’s appointments.

It is common ground that some retired judges
do have the necessary labour relations background
(e.g., former judges Gold and Adams) and, of
course, the fact they also happen to be members of
the “class” of retired judges would not, in their case,
be a ground of disqualification.

In accordance with these reasons, the appeal
should therefore be dismissed, but paragraphs 1, 2
and 3 of the order of the Court of Appeal should be
varied to read:

1. The Court declares that the Minister is
required, in the exercise of his power of appoint-
ment under s. 6(5) of the HLDAA, to be satisfied
that prospective chairpersons are not only inde-
pendent and impartial but possess appropriate
labour relations expertise and are recognized
in the labour relations community as generally
acceptable to both management and labour.

2. This order speaks from the date hereof
and does not invalidate completed arbitration
awards.

3. Any challenges to continuing arbitrations,
including those chaired by retired judges
appointed by the Minister under s. 6(5) of the
HLDAA, are subject to judicial review on a case-
by-case basis.

J’ai indiqué les motifs de mon désaccord avec
la portée de cette décision, tout en partageant la
préoccupation fondamentale de la Cour d’ap-
pel concernant le non-respect, par le ministre,
de I’intention du législateur — qui ressort de la
LACTH — de désigner des personnes qui sont non=
seulement impartiales et indépendantes, mais quiT:I
ont une expertise et qui sont généralement pergues, O
dans le milieu des relations du travail, commeo
ctant acceptables a la fois par les syndicats et parS
le patronat. A I'instar de la Cour d’appel, j hésite O
a accéder a la demande des syndicats d’annuler les .,
désignations ministérielles dans le cadre d’un con-3S
trole judiciaire non axé sur les circonstances de”
chacune des désignations.

Nul ne conteste que certains juges retraités
possedent effectivement les antécédents requis en
matiere de relations du travail (par exemple, les
anciens juges Gold et Adams), et il est évident
que, dans leur cas, le fait d’appartenir également a
la « catégorie » des juges retraités ne serait pas un
motif d’incapacité.

Conformément a ces motifs, il y a lieu de rejeter
le pourvoi, mais également de modifier de la fagon
suivante les paragraphes 1, 2 et 3 de I’ordonnance
de la Cour d’appel :

1. La Cour déclare que, dans I’exercice de son
pouvoir de désignation conféré par le par. 6(5)
LACTH, le ministre doit &tre convaincu que les
candidats a la présidence sont non seulement
indépendants et impartiaux, mais également
qu’ils ont une expertise appropriée en matiere
de relations du travail et sont reconnus, dans
le milieu des relations du travail, comme étant
généralement acceptables a la fois par le patro-
nat et par les syndicats.

2. La présente ordonnance prend effet a comp-
ter de la date des présentes et n’invalide pas les
sentences arbitrales déja rendues.

3. Toute contestation des arbitrages en cours,
y compris ceux présidés par des juges retraités
désignés par le ministre conformément au par.
6(5) LACTH, pourra faire I’objet d’un controle
judiciaire sur une base individuelle.
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V. Conclusion

Except as aforesaid, the appeal is dismissed with
costs.

Appeal dismissed with costs, MCLACHLIN C.J.
and MAJOR and BASTARACHE JJ. dissenting.

Solicitor for the appellant: The Attorney General
of Ontario, Toronto.

Solicitors for the respondents: Sack Goldblatt
Mitchell, Toronto.

Solicitors for the intervener the Canadian Bar
Association: Koskie Minksy, Toronto.

Solicitor for the intervener the National Acad-
emy of Arbitrators (Canadian Region): Michel G.
Picher, Toronto.

V. Conclusion

Sous réserve de ce qui précede, le pourvoi est
rejeté avec dépens.

Pourvoi rejeté avec dépens, la juge en chef
MCLACHLIN et les juges MAJOR et BASTARACHE

sont dissidents. S
O

Procureur de ’appelant : Le procureur génegl‘al
de I’Ontario, Toronto. O

O
Procureurs des intimés : Sack Goldblatt Mitch;é;))ll,

Toronto. o
o

AN
Procureurs de ['intervenante [’Association du
Barreau canadien : Koskie Minksy, Toronto.

Procureur de 'intervenante National Academy of
Arbitrators (Canadian Region) : Michel G. Picher,
Toronto.
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