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Thursday, June 12, 2014

--- On commencing at 10:02 a.m.

MS. HARE:  Good morning.  Please be seated.  The Board is sitting today to commence the oral hearing component in Ontario Power Generation's application for setting new payment amounts for 2014 and 2015.  The issues list was established through Procedural Order No. 3 issued on February 19th, 2014 and amended on April 17th, 2014 through Procedural Order No. 7 and prioritized in its current form in Procedural Order No. 10, issued on June 4th, 2014 following the request to reprioritize certain issues.

This has resulted in certain issues that will be dealt with through further examination in this oral hearing, while other issues will be dealt with through written submissions.

The Panel is comprised of Christine Long, Alison Duff, and I, Marika Hare, will be the presiding member.

May I have appearances, please.
Appearances:


MR. SMITH:  Good morning, members of the Board.  My name is Crawford Smith.  I appear as counsel to OPG.  To my far left is Colin Anderson, also of OPG, Carlton Mathias, counsel at OPG, and Andrew Barrett from OPG.

I should also register an appearance on behalf of my partner, Charles Keizer, with whom I will be managing the proceeding, and you will see Charles and I essentially evenly throughout the case.

MS. HARE:  Thank you, Mr. Smith.

MR. ELSON:  Good morning, Kent Elson for Environmental Defence.

MS. HARE:  Thank you.

MR. DeROSE:  Good morning, Panel, Vince DeRose on behalf of CME.

MS. HARE:  Mr. DeRose, are you also registering Mr. Thompson, or will you be handling the case --


MR. DeROSE:  Oh, yes, actually, I do apologize.  Thank you, Madam Chair.  Mr. Thompson will be here for parts of the panels.  There is also a possibility that Emma Blanchard may also have one of the -- either panels 4 or 5.  Thank you.

MS. HARE:  Thank you.  I couldn't imagine a hearing without Mr. Thompson.

MR. DeROSE:  Don't worry, you won't be --


MR. SMITH:  Oh, I have.


[Laughter]

MR. DeROSE:  You will not -- only in your dreams. You will not be disappointed.  He will be here for panel 1 to give the overview and to set the framework for the hearing on --


MS. HARE:  Thank you.

MR. DeROSE:  -- Monday after we have already started.

MS. HARE:  Thank you.

MR. POCH:  Good morning, Madam Chair.  David Poch on behalf of the Green Energy Coalition.

MS. HARE:  Thank you.

MR. SHEPHERD:  Good morning, Madam Chair.  Jay Shepherd, School Energy Coalition.  With me is Mark Rubenstein, who will be doing some of the panels as well.

MS. HARE:  Thank you.

MR. MacINTOSH:  Good morning, Madam Chair.  David MacIntosh for Energy Probe, and with me today is Dr. Larry Schwartz, our economist consultant.

MS. HARE:  Thank you.

MS. WAGNER:  Good morning, Tam Wagner with the IESO.  I would also like to register appearances for Jessica Savage and Patrick Duffy, please.

MR. CASS:  Fred Cass for the Ontario Power Authority.

MS. GIRVAN:  Julie Girvan, consultant to the Consumers' Council of Canada.

MS. HARE:  Thank you.

MR. WIGHTMAN:  James Wightman on behalf of VECC, and I would also like to register an appearance for Michael Janigan, who will be attending later on in the proceeding.

MS. HARE:  Thank you.

MR. CROCKER:  Good morning, Panel.  My name is David Crocker.  I represent AMPCO, and with me is Shelley Grice and Hamza Mortage.

MR. STEPHENSON:  Good morning, Madam Chair.  My name is Richard Stephenson.  I'm counsel for the Power Workers' Union.  Also appearing from time to time will be my consultant, Mr. Bayu Kidane.

MR. ALLAN:  Good morning, Panel.  My name is Travis Allan, counsel for the Retail Council of Canada.  There is a chance that my partner, Laura Zizzo, may also be registering an appearance later on.

MS. HARE:  Thank you.

MS. FEINSTEIN:  And Pippa Feinstein on behalf of Lake Ontario Water Keeper.

MR. MILLAR:  Good morning, Madam Chair.  Michael Millar, counsel for Board Staff.  I'm joined today by Violet Binette and Ted Antonopoulos.  I should also, I suppose, enter an appearance for a Mr. Ron Tolmie, who the Board will be familiar with.  He has some questions, I believe, for panel 2.  He is not here today, but we are coordinating with him, and I expect he will be here to ask his questions when panel 2 takes the stand.

MS. HARE:  Thank you.
Preliminary Matters:


Our plan for today is to hear oral submissions on the outstanding confidentiality matters first.  We will then proceed to discuss any remaining procedural matters, such as, for example, the letter submitted by the Green Energy Coalition with respect to a witness being available from the Ontario Power Authority.

We would also like to discuss scheduling of the Darlington refurbishment panel.  OPG has proposed to file an update by July 2nd, and we would like to hear the implications of this on the schedule.

We will take a break at some point this morning.  Depending on the submissions received, the Panel may be in a position to make determinations on the confidentiality issues today.

We will then proceed to panel number 3, as we understand the expert witness is available today and tomorrow only.  This may be preceded by a short overview of the application, if that's OPG's preference.

UNIDENTIFIED FEMALE SPEAKER:  It is.

MS. HARE:  Thank you.

MR. SMITH:  It is my preference to give a brief overview of the application, yes.

MS. HARE:  And then we will move into panel 3?

MR. SMITH:  Yes.

MS. HARE:  Thank you.  The time estimates given in the hearing plan show the completion of panel 3 by end of day tomorrow will be a challenge.  We ask parties to try to the extent possible to focus the cross-examination to be as efficient as possible so that we are completing that panel tomorrow.

I would also like to discuss at the start of this hearing some hearing protocol matters.  In order to have a complete and understandable record, the Board asks those cross-examining and witnesses to avoid using acronyms.  Rather than using these, stating the full term is the Board's preference.

I would also like all participants at the hearing to turn off their BlackBerries and not spend time during the hearing reading other materials.  We recognize that you may have other business to attend to, in which case we ask you to leave the hearing room and deal with those issues elsewhere, rather than checking and reading your BlackBerry during the hearing.  All cell phones, of course, should be turned off.

We also remind parties of the 24-hour rule, which means that if parties intend to bring any new exhibits or materials to the hearing to present to the witnesses, that this material is provided to counsel a minimum of 24 hours in advance, thereby allowing witnesses some time to review these materials before taking the stand.

The Panel would also like to address the issue of the KPMG report, which was requested to be filed in SEC's Interrogatory No. 1.16 and was addressed by the Board in the decision and order on motions dated May 16th, 2014.

As noted in that decision, the Board indicated it was very interested in reviewing the KPMG efficiency report, and referenced Rule 26.02(d) of the rules of practice and procedure.

The rule states that interrogatories shall, and I quote:

"...contain specific requests for clarification of a party's evidence, documents, or other information in the possession of the party and relevant to the proceeding."

The Board does believe the document is relevant to this proceeding.  It is also clear that the document is in possession of the applicant.

We appreciate the efforts taken by the OPG to ask the Ministry to voluntarily agree to OPG producing this document, but as it seems efforts have failed to date to obtain the Ministry's approval, the Board relies on this section of its rules to order OPG to file the document by tomorrow morning.

Lastly, we would like to address the letter received from the School Energy Coalition regarding interim cost claims.  The Board agrees to receiving cost claims for the period ending June 11th.  These cost claims will be due June 24th, and the Board Panel will review these for interim disposition.


Should OPG wish to file any objections to those cost claims, those objections will be due on July 4th.  Those parties whose claims have been objected to shall file a response by June (sic) 11.  Did I say June?  July, July 11th.  That's why we have a three-person Panel.


[Laughter]


MS. HARE:  And just to let you know about hearing scheduling, our intent is to sit every day from 9:30 to 4:30.  Now, today, given the election, if we can finish a little bit earlier -- say 4:15 -- that would be preferable, but at the same time we are worried about finishing panel 3 by the end of day tomorrow.  So we will see how it goes.


Are there any questions arising from my comments?


MR. SMITH:  No questions from our end.


MS. HARE:  No?  If not, then let's proceed to hearing oral submissions on the outstanding confidentiality matters.  Mr. Smith?
Submissions by Mr. Smith:

MR. SMITH:  Madam Chair, you will have received OPG's letter from Mr. Anderson, dated May 23rd, 2014.  And the reasons for the requested redactions are set out from OPG's perspective in that letter, and obviously we rely as well, because it's referred to in the letter, on Procedural Order No. 4 and the Board's findings in relation to confidentiality as reflected in that procedural order.


I don't think there is anything I can efficiently add to that letter, and that is OPG's submission-in-chief.


MS. HARE:  Thank you.


Do any parties have submissions?  Mr. Rubenstein?


MR. SMITH:  Sorry, Madam Chair, I should have also referred you to our letter dated June 2nd.


MS. HARE:  Thank you.


Mr. Rubenstein?

Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  Good morning, Panel.  SEC objects to the confidentiality with respect to SEC 84; this is the benchmarking data.  OPG sought and obtained consent from Navigant, EUCG and the C -– I apologize.  I got the acronym wrong.  I did not write down what EUCG stands for, but the Canadian Electricity Association, CEA, to produce the data based on OPG's commitments not to take reasonable steps to safeguard that information.


OPG has claimed that it would be in the public interest to respect those agreements, and that since participants will be less inclined to supply data and participate in benchmarking if they believe their individual information will be publicly disclosed.


SEC objects on three grounds.


The first is:  It is almost becoming trite before this Board to say that the Board is not bound by the confidentiality agreements between a utility and a third party.  And in fact, the Board has repeatedly said in many decisions that utilities should expect when they sign these agreements, they must be cognizant that they may be disclosed.


The second reason is the information is important, and that ratepayers who have paid for the studies to OPG to receive the data and take part in these studies should have access to the underlying information.  This is especially the case in this situation, where OPG has not retained a third-party provider to benchmark its hydro performance.  It has used data provided by a third party to conduct its own analysis.


And that is what the information and the evidence relates to.  We think it's important that this information  is public.


But lastly, it's the assertion by OPG that participants will be less inclined to supply data if they know their individual information will be disclosed.


It's important to recognize besides OPG's information, there is no identification of any other participant or their facilities in either of the three various -- the studies or the data provided on the CD.  Only OPG's facilities are listed.  There are the information from the other facilities, but you don't know who from -- who is the owner of the facility or what that facility is.


So their individual information, while in some respects may be disclosed, it's not identifiable to them, so we actually don't think there is any harm.


First, I would say it's not clear to me, besides the assertion that participants will be less inclined to take part, I don't think that's necessarily the case.  I think benchmarking is expected for internal and external use, but regardless, their information is not being disclosed in the sense that it's not identifiable.


So for those reasons, we think the public interest is served by putting the information on the public record.


Thank you.


MS. HARE:  Thank you.  Are there submissions by other parties?  Mr. Millar, do you have any submissions?  No?


MR. MILLAR:  No.


MS. HARE:  Mr. Smith, do you have any reply?


MR. SMITH:  No reply.  And the reason for the request for confidentiality was set out; it is a commitment that OPG has made and it's a commitment that is part and parcel of its participation in these studies and the basis upon which it can get this information.  It is expected, obviously, to honour the very commitment that it makes to get the information in the first place.  It's OPG's view -- I believe it's the Board's view -- that having that information is helpful, but there is unfortunately a consequence, a price for entry, and this is that price.


The only thing I would say -- and I don't have the material in front of me, so I am working a little bit by memory -- the only thing I would say is to the extent the Board is inclined to order production in a less redacted form, I can advise my experience of other areas in which the Board has done that, and what the Board has done is asked the utility to provide a list of the participating entities so that the Board will at least have comfort that those entities that have participated bear some resemblance to the utility that is putting forward the benchmarking information.


And in my submission, that is a reasonable compromise.


MS. HARE:  Thank you.


We would like to turn now, then, to Green Energy Coalition's request to have a witness subpoenaed from the OPA.  Mr. Poch, could you explain, in addition to your letter, why it's important for you to have an OPA witness?

Submissions by Mr. Poch:

MR. POCH:  Thank you, Madam Chair.  In the Board's recent decision with respect to reprioritizing issues, the Board agreed there is a distinction -- made the distinction between determining system planning issues, which are the prerogative of other entities, and what the Board is charged with in this case for setting payments amounts for the two-year period.  And we are cognizant of that.


The Board nevertheless found that the new information we referred to, which was of course -- our understanding of what the information from the -- we got a glimpse of from the Ontario Power Authority's freedom of information response to my clients –- would be something the Board would find helpful to hear about in the oral hearing to inform the issues that are before the Board.


So first of all, let me assure the Board that we are cognizant of that distinction.


I have had discussions with counsel for OPA, who are present and represented by Mr. Cass here today.  We are -- OPA indicates it is amenable to providing a witness.  We are in the process of working with OPA to either narrow the matter or perhaps even eliminate the need for any oral evidence, and we will continue to do that.  Assuming that a witness is required, which I -- frankly I think is likely, we would endeavour to make it a very brief part of the hearing, subject to the Board's allowance of it.


And there was just some discussion as to whether it made sense to have it follow OPG's panel 4, which would be the related panel, just so the evidence is together, which I think probably is best for the Board and for the parties.  Otherwise it could be scheduled later.


In any event, we will work to make it clear what it is, precisely, we are seeking from the Board in advance of that, so that everyone can work around that.  And we wouldn't expect it would disrupt the schedule to any significant extent.


Other than that, all I would ask is if we could be given the opportunity to carry on and try to contain the matter, but it would be helpful to inform the Board on it, with the Board being prepared to hear that evidence if it's necessary.


MS. HARE:  Okay.  Thank you.


Mr. Cass, do you have any comments on Mr. Poch's submission?


MR. CASS:  No, I don't Madam Chair.  I think he has fairly set out the discussion that have occurred between us.


MS. HARE:  Thank you.  So we will hear more about this later.  Thank you.


That takes us to the Darlington refurbishment update, which we understand will be filed by July 2nd, and what we would like to understand is the implications of that on our hearing schedule.


MR. SMITH:  Thank you, Madam Chair.  As reflected in the letter that is OPG's anticipated filing deadline -- and it is working very hard towards that -- obviously, OPG has a strong interest in getting on with matters, and so it will be looking to get on, I expect, with the hearing as soon after July 2nd as possible.


I think as a matter of fairness at this stage, given that my friends haven't seen the evidence, it's coming together, it's probably premature to make a decision as to next steps.


Obviously our goal will be to move very quickly after July 2nd, but what might be involved, if anything, other than simply putting the Darlington panel up as soon as possible, I don't think I am in a position to make submissions fairly, and I am quite sure my friends would say they would like to see the evidence before having to take a position.


MS. HARE:  Now, I suspect it's a significant update.  Otherwise you wouldn't be updating.


MR. SMITH:  I am not sure that that's a fair conclusion to draw.  I think that it is, from OPG's perspective, it's important that the evidence be put on the record so that the record is complete, bearing in mind the Board's admonitions in other cases about providing full disclosure.  And so, mindful of that, OPG is going to bring this evidence forward.


In terms of a complete update of its Darlington refurbishment evidence, though, that is not my expectation.  My expectation is that, other than an update to the in-service additions for the campus plan projects, the evidence will not amend the evidence that has currently been filed.


So for those people who are going to be cross-examining Darlington refurb, fear not.  The hard work you have done preparing will be -- have, you know, been good time spent, so I don't expect that we are going to be updating that evidence.  The update is more in the nature of an addition.


So if you think about the Darlington refurbishment evidence, it really speaks to contracting strategies as it relates to Darlington, and the recent information that has arisen relates to the implementation of that strategy, which OPG is of the view the Board may find to be informative, and it is for that reason that the update is is being -- is going to be filed.


Obviously we are still working through that.  But our goal is to keep it contained and focused so that it isn't a reset.


MS. HARE:  Okay.  So before I ask for comments from other parties, I will tell you what my problem is with what you just said.  On the one hand I understand that you are saying you don't want to outline next steps until people have a chance to see what that update is.  On the other hand you are leaving all of the parties in this room up in the air in terms of when we resume the hearing.  We are not going to be sitting the week of June 30th, so if your update comes July 2nd, that's fine, but people have to know, I think, given it's the summer period, whether we are picking it up on July 7th or July 14th, or whether there is a technical conference in between or what the schedule is.  I think it's only fair to try and outline some process so the people know when they are expected to be back in the hearing room.


MR. SMITH:  Well, certainly from OPG's perspective we will be ready to go by July 7th, and we would be ready to go by July 14th with the panels, the Darlington refurb panel, ready be cross-examined.


So in terms of the process, absolutely.  I recognize -- and this is a difficult situation -- the evidence is different, but the only example I can think of in recent memory in my mind is the Parkway GTA applications, where there was a late-breaking development.  It obviously affected the timing, but people worked very hard, and it cost a day or two, and we were able to get in a modest but focused amount of pre-hearing discovery in only one day.


So that's the experience I have, and I think it's relevant experience.  Obviously our goal is going to -- we want to get to hearing.  I mean, I expect my submission down the road will be the evidence has been filed, it's narrow, we are ready to go on July 7th, nothing else is required.  I am simply reacting to what I am quite certain will be my friends' submission of, Well, I would like to keep open the opportunity to request a technical conference.

If that opportunity is sought, we will take a position, but in any event of the case, my full expectation is we could fit it in during that interregnum.  So I think we will be in a position to have whatever the Board wants to have done or people feel they need to have done in that intervening week or two and get going.


MS. HARE:  Okay.  Thank you.  Do people have comments?  Mr. Shepherd?
Submissions by Mr. Shepherd:

MR. SHEPHERD:  Madam Chair, before I make a submission, I wonder if through the Chair I can ask a couple of questions to understand what we are talking about.  What we haven't heard is, how voluminous is this evidence going to be?  If it's taking four weeks to prepare it, it's not one page.  And how many dollars are involved?  This is probably something to do with maybe a cost overrun and something like that, and if we are talking about a billion dollars, that is going to make a difference in terms of what direction we are going in.  If we are talking about $1.95, then it's not going to make as much of a difference.


So I wonder if we could -- I understand that OPG doesn't want to disclose everything today.  They want to do it when it's all -- the evidence is put together.  But can we at least get a sort of a, bigger than a bread box sort of explanation as to what we are talking about so that we can assess what positions we should take?


MS. HARE:  Mr. Smith, can you offer any information?
Submissions by Mr. Smith:

MR. SMITH:  Well, it is challenging, because we are dealing with this in real time.  You know, the old adage, I didn't have time to write you a long letter -- a short letter, so I wrote a long one; I mean, it does sometimes take a while to take a broad range of information and put it together in a package that's manageable.


So I am not in a position to say whether the update will be five pages or 25 pages or 35 pages.  I am just not in a position.  I do think with respect to the dollar quantum I think it's important to bear in mind what is actually at issue in this proceeding as it relates to Darlington refurb.  I mean, the project itself is not coming into service.  What is coming into service are dollar amounts which are more modest by a wide margin than the number Mr. Shepherd suggested, and I have already indicated that what it really relates to is contracting strategy, so I understand that's not a complete description of what the evidence will look like, but it is what I can provide today.

MR. SHEPHERD:  Madam Chair, based on that, we have to assume that it is something substantial, and therefore that some form of discovery will be necessary prior to an oral hearing.  It's simply not in the Board's interest to take new significant evidence and the first time anybody talks about it is in an oral hearing in front of a panel.  That's a waste of your time, and it's not an efficient way to get a  proper discovery.


So it would appear to us that some form of scheduling that will involve some weeks to get a technical conference or to get -- it may be interrogatories.  If it's highly technical material it may have to be interrogatories.  You know, if it's a redo of the campus budget, let's say, so the campus is supposed to cost 50 million and it costs 250 million, or, I don't know what the numbers are, then we may have to be able to ask written questions in order to do it effectively, so we may be talking about three or four weeks.  We don't know.  Until we see the evidence I don't see how we can express an opinion to the panel.


Those are our submissions.


MS. HARE:  Are there other submissions?  Mr. DeRose?
Submissions by Mr. DeRose:

MR. DeROSE:  Thank you.  Perhaps -- and -- we agree with Mr. Shepherd's, and I think, in fairness, Mr. Smith was also anticipating this, that unlike the -- and the reference that was used was in our recent GTA combined hearing.  When -- the agreement that sort of caused a few days' delay, it was an important document.  It changed things dramatically.  But the document itself was not overly technical.  It wasn't overly long, it wasn't -- I mean, there were technical aspects of it, but it was something that all of us together could learn in essentially a day.


The Darlington refurbishment, not seeing the witness or not seeing the evidence, I have to tell you I anticipate it's not the type of thing that people could sit down, read for an hour or two that afternoon, get together with the utility, ask their questions, and understand all the evidence.  I anticipate that there will be technical elements of it that will require more than sort of a 24- or 48-hour reaction that you would have witnessed in the GTA combined hearing.


So I want to say I think we are dealing with something slightly different than the way that we reacted in our last major hearing.


That said, perhaps a way to move forward is the evidence is being filed on July the 2nd, and let's presume that it's filed at the end of the day on the 2nd.  If the 2nd is a Wednesday, if the parties could have until Friday so they have sort of a full day to review the evidence, talk amongst themselves and then perhaps make submissions to the Board -- it could be in writing or it could be orally, whatever you prefer -- on the best way to move forward, I would suggest that that would allow us, within the very week of getting the evidence, to -- both the intervenors to talk amongst themselves to try and determine what would be appropriate, to also talk with OPG to see if all of the parties before you could jointly submit a suggested plan, that that may be the best thing that we can do at the moment.  And for what it's worth, out of pure self-interest, I would love to know the dates for the rest of the summer that this is going.  I mean, I am --


MS. HARE:  I assume so.


MR. DeROSE:  My own self-interest is not being represented here.


But I think, in all fairness, that may be the best that we can do today.  I mean, we could pick a hearing date the week of the 10th.  We could pick July 12th right now.  And I think, with any certainty, whether it's going to proceed or not, we just don't know.


So that may be the best we can do.  If you are inclined to save a date, if you are worried that the regulatory schedule for this hearing room could get booked up, perhaps we could book a date now on the express understanding that it is subject to review within 24 or 48 hours of the evidence.  I mean, that may help us all. 


MS. HARE:  Okay.  Thank you.


Submissions?  Mr. Poch?  Mr. Elson?  You're both fighting for the mic. 

Submissions by Mr. Poch:


MR. POCH:  Madam Chair, I was just going to suggest the same thing.  In fact, I was going to suggest perhaps the Board may want to tentatively set aside a couple of days, just so people can at least tentatively plan their lives.  And I was going to suggest perhaps a day very early on as if -- a technical conference if -- and I think Mr. DeRose's suggestion is a very good one, that the parties have a chance to look at this, discuss with OPG, perhaps, and a joint approach can be agreed to.  And if it a technical conference that's determined, then at least there is a target date for that, and then similarly, a target date for hearing recommencement.  I think that would be helpful to all. 


MS. HARE:  Okay.  Thank you.  Mr. Elson? 

Submissions by Mr. Elson:


MR. ELSON:  We agree that setting a target date would be helpful for us, and the hearing date could be set far enough away from July 2nd so that we would have time to fill in, in between whatever discoveries are necessary, and a tentative technical conference date could be set.


We would also appreciate, perhaps sometime next week, a letter from OPG advising what aspects of the evidence will not be changed.  If there could be provided a list of exhibit numbers that will not be substantially changed, it would give everyone a better idea what we are expecting to receive, and it would allow us to prepare based on the evidence that we know isn't going to change.


MS. HARE:  Okay.  Thank you.  Other submissions? 

Submissions by Ms. Girvan:

MS. GIRVAN:  We are supportive of setting a date, I think, for a hearing ahead of time, because I think if -- given people's schedules, it's important to try to set a date now for a hearing, because if we wait until July 2nd it's going to -- I mean, there may be lots of conflicts for people.


MS. HARE:  Thank you.


Mr. Wightman?  No?  You just wanted to turn your mic off.


[Laughter]


MR. HARE:  Have we heard from everybody?  Okay.  Thank you.


So I think, Mr. Smith, we are ready to hear your overview panel.


MR. SMITH:  I should just perhaps advise that from OPG's perspective, it also makes some sense to set a target hearing date so that people have it in their calendars.  I am an August vacation person so I am indifferent, but I think it does make a lot of sense to do that.


In response to Mr. Elson's request for a letter about which evidence is going to be updated, I don't think I am in a position to commit to that other than what I have said, which is that we do not anticipate amending the evidence that has already been filed.  If I become aware of different information I will share that, but I don't think I am in a position to commit to a letter.


So with that, I'd ask the Board's indulgence for a brief opening statement.


MR. POCH:  Madam Chair, if I may, just one matter, just a comfort matter.  The Board may be aware I filed some cross materials earlier this week, including a 946-page freedom of information response, and I did mention -- I believe I mentioned in a covering e-mail -- I am not sure all parties got it -- that we will be filing further cross materials where we will just include the excerpts we intend to refer to.


And I just wanted to give comfort to my friend's witnesses that we will point them to what we intend to look at; nobody needs to be trying to memorize 946 pages. 


MS. HARE:  Thank you.  Are there any other procedural matters we need to deal with before we have the first opening statement?


MR. SMITH:  The only other procedural matter, Madam Chair, is you had mentioned at the outset that we might have a discussion about scheduling.  I don't think we have to have a lengthy discussion about scheduling, only that OPG's current intention is to have first, obviously, the Niagara Tunnel panel followed by what would have been panel 1.


After that, I should advise it's possibly a bit of an open question.  I am not sure whether our nuclear panel will be up next or the hydro panel, but as soon as I have that information I will let people know.


MS. HARE:  Okay.  Thank you. 


MR. SMITH:  So as the Board will be aware, this is an application –-


MS. HARE:  I'm sorry.


MR. SHEPHERD:  I am slow --


MS. HARE:  I know.  You did look puzzled.  I should have asked.


[Laughter]


MR. SHEPHERD:  Well, no, I always look puzzled.


[Laughter]


Mr. SHEPHERD:  A hearing plan was filed yesterday. and it was my impression that the Board was going to make some sort of determination as to whether that was at least a starting point.


What I heard from Mr. Smith now is that maybe OPG wants to change some order or things like that, and we, of course, have a lot of work to do to schedule for these panels.  So if there are going to be changes in the order, and that hearing plan is not going to be approved by the Board, the earlier we could know that, the better.


MS. HARE:  Yes, the Panel agrees, because we need, as everybody else does, to be able to prepare for which panel is coming next.


So we understand 3, today, tomorrow, number 1 on Monday, Tuesday, but then I think we would like some certainty as to what is next.


I also understand there is some discussion as to the order of who goes first, who goes second.  We will deal with that later.  That's not really as important as knowing which panel's going.


MR. SMITH:  The plan is to call as the third panel the nuclear panel.  I believe that's panel 4, nuclear operations.  So it will be first the Niagara Tunnel panel, then the overview panel, and then the nuclear operations panel, and that will take us through the end of next week.


MR. SHEPHERD:  Madam Chair, we have to object to that.  This is -- we thought that panel 2 was going next after panel 1.  And if my friend wanted to change that, this is a lot of work to prepare for the nuclear panel.


MS. HARE:  Is there a reason for the change in order in terms of availability of witnesses?


MR. SMITH:  Yes.  The hydro witnesses, the main hydro witness is unavailable.  And so, based on people's anticipated cross-examination times, I expect that we will be finishing by the end of the day Tuesday, and the witness is not available on Thursday or Friday, which is the reason for the problem.  If cross-examinations go longer, then obviously, you know, it's not better, but then the next panel would be hydro, but that's the explanation.


MR. SHEPHERD:  Madam Chair, I guess my question is:  Why are we hearing about this now? 


MS. HARE:  Well, that's a good question, but anyway, we are hearing about it now.


I am just going to make one comment about if the hearing cross-examination goes longer.  It will not go longer, because I am going to hold people to their estimates, and these estimates are more than generous.  For example, AMPCO has got four hours today on the tunnel.  You are not going to go a minute longer than the four hours.  That's already long.  So it will be according to the schedule, and so people will plan accordingly to the estimates that they gave.


And so, Mr. Shepherd, I know that that's a bit of an inconvenience, but you know now that the order is panel 3, 1, and then 4.


MR. SHEPHERD:  Madam Chair, the problem is that the nuclear panel is a lot of preparation time.  I am not sure I can be prepared for next Thursday.  This is -- had I known last week that I needed to be prepared for next Thursday, I probably could be, but to ask me today to be prepared for that for a lengthy cross, I am not sure that's possible.


MS. HARE:  Well --


MR. SHEPHERD:  I'll try my best, of course.  Don't get me wrong.  I will work hard at it.  But I have a lengthy cross on panel 1 as well to do.


MS. HARE:  All right.  So Mr. Smith, during the break I will ask you to talk to your client and see, Okay.  This is what we know.  Panel 3 today and tomorrow, panel 1 Monday, Tuesday.  Is there another panel that can go forward Thursday, Friday that would not require the same amount of preparation?  I am not asking you to answer me now.  Think about it over the break, okay?


MR. SMITH:  Yes, certainly.


MS. HARE:  Okay.  So, overview.
ONTARIO POWER GENERATION
Opening Statement by Mr. Smith:


MR. SMITH:  And we begin.  This is an application by Ontario Power Generation for an order approving payment amounts and payment riders for the period from January 1, 2014 to December 31,2015, and in the case of the more recently regulated hydroelectric facilities for the period from July 1, 2014 to December 31, 2015.


The specific approvals being sought by OPG are listed by reference at Exhibit A1, tab 2, schedule 2, and these approvals are, of course, subject to the impact statements that have been filed by OPG.


For context, OPG is Ontario's largest electricity generator.  It generates more than half of the electricity consumed in Ontario.  It's prescribed facilities are both hydroelectric and nuclear stations, all of which participate in the IESO market and are included in the government's long-term energy plan.


The prescribed assets consist of nuclear stations having a total generating capacity of 6,600 megawatts and a total now of 54 hydroelectric stations with a capacity of approximately 6,400 megawatts.


As the Board will be well aware, its jurisdiction and mandate in respect of the setting of payment amounts arise under section 78.1 of the OEB Act and Regulation 53.05.


Because of the type of assets we are talking about, OPG is highly regulated, and the evidence speaks at some length about the regulations and agreements, both federal and provincial, which impact on OPG's operations.  For example, in the nuclear context OPG is, of course, subject to the CNSC, and in that context is also subject to the Federal Nuclear Safety and Control Act.


Nuclear waste is also heavily regulated under the Nuclear Fuel Waste Act.  OPG is subject to the obligations to fund its existing and nuclear -- nuclear waste, fuel waste, and decommissioning obligations under the Ontario Nuclear Funding Agreement with the Province of Ontario, which we will no doubt be hearing about at some length.


With respect to the application before you, OPG is asking that the OEB establish payment amounts of $42.75 per megawatt hour for the previously regulated hydroelectric generation facilities and $67.60 cents per megawatt hour for the nuclear generation facilities, again all effective January 1, 2014.


OPG is requesting a payment amount of $47.57 commencing July 1, 2014 for the newly regulated hydroelectric facilities.


With specific reference to these facilities, Regulation 53.05 provides that the OEB shall accept the values for the assets and liabilities of the newly regulated hydroelectric facilities as reflected in OPG's most recent financial statements, and those statements have now been filed.


In brief, in relation to these facilities, the approach mandated for the Board is identical, in OPG's submission, to the approach to other prescribed facilities at the time of the OEB's first order in EB-2007-0905, and there is useful commentary in that decision in relation to that issue.


OPG is also requesting test period payment riders for regulated hydroelectric production and nuclear production in relation to certain audited deferral and variance accounts balances which OPG proposes to clear in this application.


For hydroelectric OPG proposes a payment rider of $3.36 per megawatt hour, and for nuclear production OPG proposes to charge a rider of $1.35 per megawatt hour.


As reflected in OPG's second impact statement, the application results in a customer impact or increase of approximately $5.31 per month.


Now, in preparing its application OPG took direction from the Board -- this Board, that is.  In particular, in OPG's last payment amounts application the Board encouraged OPG and all parties to focus their attention on the highest priority issues.  OPG believes it has done so, and for ease I'll briefly highlight them in a minute.


OPG has also attempted to respond to the OEB's guidance that its application should represent recovery of what the Board described in the last case as an efficient and reasonable level of costs, and to this end, and as demonstrated in OPG's submission throughout the application, it has taken a robust approach to business planning and benchmarking, obviously having regard to the constraints placed on OPG by its regulatory environment, including its heavily unionized environment in which OPG operates, and that of course bears in mind that upwards of 90 percent of its work force is organized.


OPG has also responded to directives from the OEB filing with this application studies or benchmarking dealing with issues such as staffing, compensation, nuclear procurement, depreciation, pension, and OPEB cost determination, among other things, and all of that is summarized at Exhibit A1, tab 11.


Now, the focus of OPG's application -- there are a few.  The first is business transformation, which you will have read about.  Consistent with a commitment by OPG to cost control, OPG initiated a business transformation initiative.  Business transformation is and is designed to support the alignment of OPG's costs with its declining generating capacity and OPG's mission to remain Ontario's low-cost electricity generator of choice.


Under business transformation, OPG will use attrition to reduce its year end 2015 head count by fully 2,000 employees in continued operations, compared to year end 2010 levels.


OPG anticipates that this head count reduction will reduce OM&A spending between 2011 and 2015 by approximately $700 million.  The initiative is well under way and is progressing as targeted.


Nuclear tunnel -- the nuclear tunnel project -- sorry, not nuclear -- Niagara tunnel project -- let's hope that's not the first time I -- or the last time I say that.  The Niagara tunnel project began generation or became in-service in March of 2013.  It is a project that you are going to hear about today and tomorrow, and it is one in OPG's submission that it is justifiably proud of and that residents of Ontario should be justifiably proud of.


The emissions-free electricity flowing through the Niagara tunnel will benefit Ontarians for up to a century.  The evidence is at Exhibit D1, tab 2, schedule 1, and in OPG's submission supports the inclusion of the full cost associated of the project and rate base.  That number is approximately $1.47 billion.


OPG also filed with its application a disc containing extensive relevant documentation, as well as the report of Roger Ilsley, whom you will be hearing from.  Mr. Ilsley is one of the world's leading tunnel experts, and his report is at Exhibit F5, tab 6, Schedule 1.


Darlington.  We have had a discussion about that, and I won't dwell on it.  The refurbishment itself is not at issue in this proceeding.  At issue are requests for approvals in relation to certain test period OM&A expenditures, capital expenditures, and a request for more modest in-service additions to rate base.  Also requested is a finding as to the reasonableness of OPG's contracting strategies in relation to this project.  The prefiled evidence is at D-2, tab 2, schedule 1.


I mentioned deferral and variance accounts.  In EB-2012-0002, which was heard last year by the Board, OPG brought forward an application to address deferral and variance account balances and their disposition.  That application resulted in a complete settlement, which was then approved by the Board.


Here, OPG proposes to clear only those accounts where review was deferred by agreement to a future proceeding; those are the SPG account, the capacity refurbishment variance account and the nuclear development variance account.  And the evidence in relation to those accounts, their proposed clearance and amounts can be found at H-1, tab 2, schedule 1.


Also proposed to be cleared is the hydro incentive mechanism account.


OPG intends to seek review and clearance of 2014 year-end audited balances for all of its deferral and variance accounts through a separate application, which it will file later this year.


In terms of payment amounts and the revenue deficiency, I mentioned at the outset the payment amounts and the riders requested by OPG in the application.  The increase in payment amounts for the previously regulated hydroelectric and nuclear facilities arise from a total test period deficiency of approximately 280 million on the hydroelectric side and 1.5 billion on the nuclear side.


The increases in deficiencies are meaningful, and we don't shy away from that.  It is nevertheless important, in OPG's submission, to put the increase in context.


The fact is that OPG remains the low-cost electricity generator in the province.  OPG's average revenue -- and this is set out in the application -- is 5.6 cents per kilowatt-hour, and that is half, indeed less than half, of the average revenue for all other electricity generators.  In this respect, OPG is providing a moderating effect on Ontario electricity prices. 


The drivers of the deficiency are detailed throughout OPG's evidence and its answers to interrogatories.  They are largely driven by three main factors.


First, an increase in pension and OPEB costs relative to what is included in current rates.  That's of course driven largely by changes in discount rates, being in a low-interest environment and mortality assumptions.


Second, higher costs relating to nuclear liabilities as a result of the -- bearing in mind the Board's admonition about acronyms -- the Ontario Nuclear Funds Agreement reference plan approved by the government of Ontario in 2012.


And thirdly, the inclusion of the Niagara Tunnel coming into rate base.


Fundamentally, from OPG's perspective this case is about the evaluation of the costs and revenues arising from the operation of OPG's prescribed assets, and establishing payment amounts that are just and reasonable, taking into account costs and revenues in relation to those prescribed facilities.


OPG is obviously a large enterprise.  Its employees are responsible to operate and maintain sophisticated and intricate facilities.  What underlies, in OPG's submission, its application is the fact that, notwithstanding the challenges that come from a business of its size and complexity, OPG believes that it has taken significant strides to self-assess, find efficiencies, lower cost and stay true to its priority of providing safe, reliable and cost-effective supply of electricity for Ontario.  And it looks forward to its application being heard by the Board.


And with, that I would like to call our first panel.


MS. HARE:  Thank you.  I think we will take a break for 20 minutes, and you can assemble your witnesses and we will come back and have them affirmed.


MR. SMITH:  Thank you very much. 


MS. HARE:  Thank you.  We will be back at 11:20. 


--- Recess taken at 10:58 a.m.

--- On resuming at 11:25 a.m.

MS. HARE:  Mr. Smith, please introduce your panel.

MR. SMITH:  Thank you, Madam Chair.  I would like to introduce the furthest from me, Mr. Roger Ilsley, of RI Geotechnical Inc., to his right, Chris Young, of OPG, and to his right, Rick Everdell, of OPG, and I would ask that they be affirmed.

ONTARIO POWER GENERATION - PANEL 3

Roger Ilsley, Affirmed.


Chris Young, Affirmed.


Rick Everdell, Affirmed.


Examination-In-Chief by Mr. Smith:


MR. SMITH:  Just a few questions by way of examination in-chief.  And I will start with you, Mr. Ilsley, and I had a discussion with Mr. Crocker, whom I understand is taking the lead in respect of this panel's cross-examination.  I understand that there are no questions with respect to Mr. Ilsley's qualifications to provide opinion evidence, so I will move relatively quickly.


Sir, I understand that you are the principal of RI Geotechnical Inc.?


MR. ILSLEY:  Yes.


MR. SMITH:  And I understand that you were retained to provide an independent review an assessment of the geological and geotechnical investigations and related reports, project drawings, and specifications in relation to the Niagara Tunnel Project?


MR. ILSLEY:  I was.


MR. SMITH:  And further, to review and assess OPG's conduct of the dispute with straw bag over differing subsurface conditions?


MR. ILSLEY:  Yes.


MR. SMITH:  And I understand, sir, that in relation to that you do have significant experience with dispute review, or sometimes referred to as dispute resolution or -

MR. ILSLEY:  I do.


MR. SMITH:  Your opinion, sir, in relation to these matters, is it set out in your report of September 2013?



MR. ILSLEY:  Yes.


MR. SMITH:  And members of the Board, that can be found at Exhibit F5, tab 6, schedule 1, which we will come to in a minute.


Do you adopt that report, sir, and any interrogatories in relation to it for the purposes of testifying here today?


MR. ILSLEY:  I do.


MR. SMITH:  Now, do you have your curriculum vitae with you, sir?


MR. ILSLEY:  Actually, I don't, no, not with me.


MR. SMITH:  It was filed as -- maybe we can have it brought up.  It was filed as an update to JT1.5.


While that's being brought up, sir, I understand that you have a Bachelor of Science in engineering geology from Newcastle University?


MR. ILSLEY:  I do.


MR. SMITH:  And you have a Master's of Science in engineering rock mechanics from Imperial College, the University of London?


MR. ILSLEY:  Yes, I do.


MR. SMITH:  Am I correct, sir, that you have more than 40 years of experience in the field of design and construction of underground construction projects; i.e., tunnels?


MR. ILSLEY:  That is correct.


MR. SMITH:  Now, you have set out in your curriculum vitae your underground excavation project experience beginning at page 1, and am I correct that this is a representative sample of that work?


MR. ILSLEY:  It is.


MR. SMITH:  Maybe just tell us a little bit about that.  Looking at the first item, it refers to being a member of the peer review board for the Washington, D.C. Water and Sewer Authority for the Anacostia CSO control plan design, and what was that?


MR. ILSLEY:  That project is approximately a $1.5 billion project to relieve flooding in Washington, D.C. and to prevent contaminated storm water from entering the Potomac and the Anacostia rivers, and it requires the excavation of 13 miles of 25-foot diameter tunnel, and it's being delivered in three -- actually, four contract packages.


Why it's relevant here is that the procurement method being used on that project is design build, which is similar to -- well, the same as was used for this project.  And through my some eight years of experience on that project, I had gained an intimate knowledge of the necessary requirements for design build contract, which is different than the design bid build contracts, which have been traditionally used in North America.


MR. SMITH:  Turning over the page, sir, you refer at the bottom of that page to a Milwaukee water pollution abatement program.  You were the project manager in relation to that project, and maybe you can tell us a little bit about that.


MR. ILSLEY:  In my role as project manager for the pollution abatement program, we -- my principal responsibilities were for the site investigations on the project.  We constructed upwards of 20 miles of 32-foot-diameter tunnel for that project using technologies very similar or the same that you used here, as open beam tunnel boring machines, and the support systems that we employed are similar to the ones you used here or planned to be used here.


So that work gave me a good background and the necessary investigations, the number of borings, the kinds of things that you are interested in with respect to the rock conditions, and also to provide the necessary information for the design of the support system or the lining that goes within the tunnel for the finished tunnel.


MR. SMITH:  Can I ask you to go to page 4 of your curriculum vitae, sir, and there you refer in the middle of the page to a summary of your dispute resolution board or DRB experience.


Am I correct, sir, that you have served on 16 separate dispute resolution boards?


MR. ILSLEY:  Yes, I have.


MR. SMITH:  And you have been the chairman of three of those boards?


MR. ILSLEY:  That's correct.


MR. SMITH:  And close to home, I understand, sir, that you are currently serving on the dispute board for two Toronto Spadina subway projects?


MR. ILSLEY:  I am.


MR. SMITH:  And those are in relation to the Vaughan station and the northern tunnels.


MR. ILSLEY:  The northern tunnels, which are approximately twin four-and-a-half-kilometre-long tunnels for the subway.


MR. SMITH:  And out in British Columbia I understand that you were a member of the DRB for the Seymour-Capilano twin water supply tunnels?


MR. ILSLEY:  I was, yes.


MR. SMITH:  What did that project involve?


MR. ILSLEY:  I'm sorry?


MR. SMITH:  What did that project involve?


MR. ILSLEY:  Those were water supply tunnels connecting a reservoir and a water treatment plant, twin tunnels approximately six kilometres long, with deep shafts, upwards of 600 feet deep on either end, the purpose being to take water to a new treatment plant to meet new water treatment standards in the Vancouver area.


MR. SMITH:  Moving through your curriculum vitae, sir, am I correct that the balance of the CV sets out, among other things, the various publications that you have authored, as well as certain dispute resolution proceedings you have been involved in?


MR. ILSLEY:  That's correct.


MR. SMITH:  Members of the Board, I would tender Mr. Ilsley as an expert able to provide opinion evidence to this Board in relation to the design and construction of tunnels.


MS. HARE:  And you mentioned that Mr. Crocker had no objection, but I would like to confirm for the record that no other intervenor has a problem with Mr. Ilsley being adopted as an expert witness?  Okay.  I see people shaking their heads no.  Everybody is in agreement.  That's good, thank you.


MR. SMITH:  I will come back to you, Mr. Ilsley, but I should just hit the other members of the panel.


Mr. Young, I understand that you were until very recently in your retirement the vice-president hydroelectric and thermal project execution?


MR. YOUNG:  That's correct.


MR. SMITH:  And am I correct, sir, that you have a science -- an engineering degree from the University of New Brunswick?


MR. YOUNG:  Yes.


MR. SMITH:  You have an MBA from the University of Toronto?


MR. YOUNG:  Yes.


MR. SMITH:  And you a PhD in management sciences from the University of Waterloo?


MR. YOUNG:  Yes.


MR. SMITH:  And am I correct, sir, that you held positions with OPG of increasing responsibility beginning in about 1979?


MR. YOUNG:  That's correct.


MR. SMITH:  And in the latter half of your career, sir, do I understand that you were the project sponsor for both the Niagara Tunnel project as well as OPG' Lower Mattagami River project?


MR. YOUNG:  Yes.


MR. SMITH:  Mr. Everdell, I understand you have recently retired as well, but you were the director, project management, hydrothermal operations at OPG?


MR. EVERDELL:  Correct.


MR. SMITH:  And you have an engineering degree from the University of Waterloo?


MR. EVERDELL:  Yes, that's correct.


MR. SMITH:  And you held position of increasing responsibility with OPG beginning in 1976?


MR. EVERDELL:  Correct.


MR. SMITH:  Am I correct, sir, your experience with the Niagara Tunnel goes back some 30 years?


MR. EVERDELL:  That's correct.


MR. SMITH:  And over that 30-year period, you obviously held position of increasing responsibility in relation to that project?


MR. EVERDELL:  Yes.


MR. SMITH:  And that experience and your positions are obviously set out in the CV?


MR. EVERDELL:  Yes.


MR. SMITH:  Perhaps, Mr. Young, I can just ask you, on behalf of yourself and Mr. Everdell, whether you adopt OPG's prefiled evidence in relation to the Niagara Tunnel project, and interrogatories and technical conference questions and undertakings in relation to that project for the purpose of testifying here today.


MR. YOUNG:  Yes, we do.


MR. SMITH:  Thank you.


Mr. Ilsley, just very briefly on you, do you have your report, sir?


MR. ILSLEY:  I do.


MR. SMALL:  I understand, setting out at page 3 of Exhibit F5, tab 6, schedule 1, you provide an executive summary of your report; is that correct?


MR. ILSLEY:  That's correct.


MR. SMITH:  And were you able to form an opinion, first, sir, with respect to the site investigation work?


MR. ILSLEY:  Yes.


MR. SMITH:  And what was your opinion in relation to that?


MR. ILSLEY:  The studies were completed to professional standards, and in some cases exceeded those standards.


MR. SMITH:  And secondly, were you able to form an opinion with respect to the design work that was performed?


MR. ILSLEY:  Yes.  That was also conducted to an appropriate professional standard.


MR. SMITH:  Now, turning to the DRB and the dispute between OPG and Strabag, did you form an opinion as to the way in which OPG conducted that hearing?


MR. ILSLEY:  Yes.  The hearings were conducted in a proper manner, and also the decision to take it to the hearing, I found was an appropriate decision, given the circumstances.


MR. SMITH:  And finally, sir, based on your experience, were you able to form an opinion with respect to the decision to renegotiate a revised contract with Strabag?


MR. ILSLEY:  Again, I thought that was appropriate and reasonable, given the circumstances of the dispute and the status of the project.


MR. SMITH:  Thank you, sir.


Those, Panel, those are my questions in examination-in-chief and I would tender you for cross-examination.


MS. HARE:  Thank you.


I understand, Mr. Crocker, you are going first?


MR. CROCKER:  Yes, Madam Chair.  Two quick preliminary things before I start.


Mr. DeRose and I spoke briefly yesterday.  Mr. DeRose needs to be back in Ottawa tomorrow, and in order to ensure that, we have agreed -- and I have spoken to Mr. Smith about this as well -- that at a point in our cross-examination, Mr. DeRose can intrude, if I can use that word, and provide his cross-examination, and then we can pick up again.


Our cross-examination sort of divides itself into three different areas.  The first is a more general area, will be relatively quick.  It makes more sense, it makes more logical sense, I submit, for Mr. DeRose to intrude his -- to cross-examination -- to cross-examine at that point, and then we will pick up after that.


That's my suggestion as to the way we can proceed.


MS. HARE:  That's fine.


MR. CROCKER:  Okay.  The second little preliminary point is I became, very early in my review of the material here, frustrated with the use of acronyms.  And so I stopped part of the way through trying to determine what the acronyms meant and just went with the acronyms.


Some cases, I know what they mean and I can use the full expression.  Some cases, I haven't bothered to determine what the acronyms meant.  And so when I don't know what I am talking about, I am going to talk about the acronyms and when I do know what I am talking about or what they mean, I will use the full expression.


MS. HARE:  Well, that's exactly the problem.  And anybody reading the transcript, then, doesn't understand the acronym.  So what I would suggest is when you come to an acronym that you don't know what it means, ask the witnesses.


MR. CROCKER:  All right.  Does that count against my four hours?


[Laughter]


MS. HARE:  Oh, yes, it does.


MR. CROCKER:  Perhaps, then, I can begin. 

Cross-Examination by Mr. Crocker:


MR. CROCKER:  Just some general questions, which hopefully you can agree with relatively quickly and I won't have to go to any of the references.


Oh, I should add one more thing.  We prepared a compendium, and I don't know -- you probably don't have it, yet.  Sorry, I should have mentioned it earlier.  And it should probably be marked as an exhibit.


MR. MILLAR:  Exhibit K1.1. 

EXHIBIT NO. K1.1:  AMPCO Cross-Examination COMPENDIUM.


MS. HARE:  Do the witnesses have it?


MR. SMITH:  Yes.  It was provided this morning, Madam Chair.  We do have it.


MR. CROCKER:  The Panel has?


MS. HARE:  Yes, we do.


MR. CROCKER:  Okay.  Just the context of what we are dealing with.


As I understand, it the project was for the design and construction of approximately 10 kilometres of tunnel, 14.4 metres in diameter, with intake and outtake structures; agreed?


MR. YOUNG:  Yes.


MR. EVERDELL:  Yes.  Finished tunnel length is 10.2 kilometres.


MR. CROCKER:  Okay.  I did say approximately 10.  10.2.


The purpose was to increase the diversion capacity for the Sir Adam Beck Niagara Generating Station by approximately 500 cubic metres per second?


MR. EVERDELL:  Correct.


MR. CROCKER:  In July of 2005, the OPG board of directors approved a $985 million budget with an in-service date of June 2012 for the –- I'm sorry, 2010, for the project to be constructed based on a design-build agreement?


MR. EVERDELL:  Yes.


MR. CROCKER:  Ultimately -- and I will go into this in more detail later -- Strabag Inc. was the contractor selected to build the tunnel, and the contract was signed in August, August 18 of 2005?


MR. YOUNG:  Yes.


MR. EVERDELL:  Yes.


MR. CROCKER:  In May 2009, the OPG board approved an increase of funding to 1.6 billion and a revised in-service date to December of 2013, resulting in a cost variance of 615 million and a schedule variance of 55 months; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  And the variance is due to delays in the project, primarily due to difficulties encountered by Strabag in excavating the tunnel through the Queenston shale and unsuccessful attempts to resolve Strabag's -- attempts to resolve Strabag's claims for cost and schedule relief, which resulted in negotiating a new contract, which we will call the -- which was called the amended design build agreement.


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  I would like to talk to you a little bit about the design build agreement.  The total cost was 985 million, which you have already agreed to.  And as I understand it, the tunnel -- the tunnelling part of that was 723.6 million.  Do you agree with that?


MR. EVERDELL:  Yes, on page -- or Exhibit D1-2, tab 2, schedule 1, table 8, page 128 of 145, the original release has 723.6 million as the cost for the estimate for the tunnel portion of the project.


MR. CROCKER:  Okay.  And that 723.6...


I will ask the question again.  The 723.6 million included contingencies, did it?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  And as I understand it, those contingencies -- and if you need to you can look at School's Interrogatory No. 33.  I am sorry, it's on page 12 of the compendium if you need the reference.  The contingencies were in total 100 -- the monetary contingencies were $112 million?  As I understand it, 96 million contingencies with respect to the cost of the tunnel, 5 million with respect to guaranteed flow, and 11 million for other -- costs for other elements of the project.


MR. EVERDELL:  I am not seeing that on there.


MR. CROCKER:  It's the response to the School's --


MR. EVERDELL:  Yes.  I agree that included 96 million contingency for the tunnel and 36 weeks' schedule contingency, and 5 million contingency for guaranteed flow incentive, 11 million for other cost risks.


MR. CROCKER:  I apologize, I may have -- I am not sure which of the -- I have two numbers for that page.  It is either 12 or 13.  I am not sure whether I directed you properly.  You can tell me.  Did I?  Okay.


Okay.  And there was an additional contingency of 36 weeks, I gather?  Is that correct?


MR. EVERDELL:  The schedule contingency was 36 weeks in total.


MR. CROCKER:  Right.  And just so that I understand, again, the original $985 million that we discussed two seconds ago included those contingencies, correct?


MR. EVERDELL:  Correct.


MR. YOUNG:  Sorry, if I could just speak to that.  It included the 96 million contingency on the tunnel and the 5 million for the guaranteed flow amount, but not the contingency for the other elements, the 11 million.


MR. CROCKER:  Okay.  Thanks.  And where was that $11 million?  Where did it show?


MR. YOUNG:  I apologize, in terms of the math.  The 985 did include the 11.  The tunnel contract portion of the 985 did not, I am sorry.


MR. CROCKER:  Yes, okay.


I want to talk to you about one other piece of the contract.  As I understand it, there were both incentives and penalties, and that there was an incentive of $125 million for early completion and a penalty of $125 million if -- this is for straw bag, if they were late.


My question is:  Do you agree?  I am sorry, I don't have a reference that I can give you.


MS. HARE:  Okay.  I think we need to move on, Mr. Crocker.  You didn't make this number up.  It must be from the evidence.


MR. EVERDELL:  On page 38 of 145, Exhibit D1, tab 2, schedule 1, it describes the incentives and liquidated damages associated with the design build agreement.  It doesn't have the total amount or capped amount.  It was based on so much per day for schedule delay, and there was no cost incentive under the original design build agreement, so it was only the schedule incentive if they finished early and -- or disallowance -- or, sorry, liquidated damages if they finished late.


And in addition to that, there was incentive as well, or -- and -- or liquidated damages associated with the guaranteed flow amount of 500 cubic metres per second.


MR. CROCKER:  What were the maximum amounts of both the incentive and the disincentive or liquidated damages?  I believe they were --


MR. EVERDELL:  Twenty percent --


MR. CROCKER:  I was going to say --


MR. EVERDELL:  -- on the contract price.


MR. CROCKER:  Okay.


MR. EVERDELL:  So it would be 20 percent of the -- it was 623 million, I believe, the original contract value.


MR. CROCKER:  Okay.  Thank you.  I want to turn to one of the main themes that we are going to pursue in this cross-examination, and it had to do with the way in which risk was to be managed in this project.  And I wonder whether you could turn to page 16 of the compendium and the references there.


Under 6.3 you say "in addition to the" -- and I am -- "in addition to the PEP" -- I don't know what P --


MR. YOUNG:  Project execution plan.


MR. CROCKER:  "OPG" -- and I don't think I have to define that -- "periodically updated the OPG risk management plan.  It was prepared at the onset of the project", et cetera.  I didn't see the -- or we didn't see the risk management plan in the material.  Was it a precise document, a standalone document?


MR. YOUNG:  Yes, it was. 


MR. CROCKER:  Did we miss it, or is it not in the material?


MR. YOUNG:  I believe it's not in the filed material.  We can produce it if desired.


MR. CROCKER:  Yes, could you, please?


MR. MILLAR:  Undertaking J1.1.  That is to provide the risk management plan. 

UNDERTAKING NO. J1.1:  TO PROVIDE RISK MANAGEMENT PLAN.


MR. CROCKER:  I just have one very simple question, then, to end this section of what we were going to do.  It went more quickly than I thought.


If you could turn to page 19 of the compendium; this is a table of contents to the design-build agreement.  I thought, perhaps -– sorry, we thought, perhaps, that what followed at page 20 and following in German was that risk management plan.  My German ended in grade 12 with (German spoken) –- "three little lambs white as snow."  And so I didn't get very far into this.  This is not, then, the risk management plan?


MR. EVERDELL:  That's correct.  It's not OPG's risk management plan.


MR. CROCKER:  Can you describe to me what this is, then, and how it impacted the project? 


MR. EVERDELL:  This was, I believe, Strabag's risk management plan, submitted as part of their proposal.  And that -- that is what they submitted, then. 


MR. CROCKER:  Was it evaluated by OPG? 


MR. EVERDELL:  I think through the discussions and negotiations with them, where there was clarification, it was discussed, but we didn't have a version translated to English. 


MR. CROCKER:  Subject to Mr. Smith's comments and the Board's, I would like to have Mr. DeRose pick up now, and then we can -- because our cross-examination becomes quite a bit more technical after this.


MS. HARE:  Okay.  Are you done with this report that's in German?  Are you going to go back to it or are we done?


MR. CROCKER:  No, I don't think I am going to go back to it.  I have heard enough about it, I think.  I don't think we need to ask for it to be translated or --


MS. HARE:  I am happy to be hear that, because if you wanted it translated you should have asked so earlier.


MR. CROCKER:  Yes.  I just wanted to understand its significance, how –- what's -- if it's in play.


MS. HARE:  Okay.  Thank you.  So, Mr. DeRose, could you pick it up, then?  And just to understand, are you cross-examining on behalf of CME and CCC?


MR. DeROSE:  I am.


MS. HARE:  So the time estimate is 80 minutes?


MR. DeROSE:  Yes, although it won't be that, Madam Chair.  I will take it past -- well, if you want to break for lunch now, I expect --


MS. HARE:  No, I don't want to break for lunch now.  I want you to figure out when it's an appropriate time to break.


MR. DeROSE:  That's fair.


MS. HARE:  And if you take an hour and 20 minutes, that's fine, but figure out an appropriate time.


MR. DeROSE:  I can absolutely do that, and that's not a problem at all.


MS. HARE:  Good.


MR. DeROSE:  Also if I can just thank both OPG, Mr. Crocker and the Board for accommodating me on this one, I do greatly appreciate it.  And I hope I am not going to be seen to intrude too much.


It's words like "intrusion" when we are talking about tunnels, as long as we don't talk about my boring rate as a cross-examiner...


[Laughter]


MR. SMITH:  Too soon.


MR. DeROSE:  Too soon for tunnelling humour. 
Cross-Examination by Mr. DeRose:

Panel, I have not had an opportunity to meet all of you.  My name is Vince DeRose.  I am cross-examining on behalf of Canadian Manufacturers and Exporters.  I wanted to start with -- sort of at the 10,000-foot level, and then we are going to move down into a few specific issues that we have.


First of all, just to confirm all of our understanding on what the extent of this panel's jurisdiction is and ability with respect to the cost associated with the Niagara Tunnel.


First of all, the 985.2 million which was originally approved by OPG board of directors, that is the amount that OPG considers to be -- and I will sort of quote it:

"The OPG board of directors approved for the purpose of the regulations."


Is that correct? 


MR. EVERDELL:  That's correct. 


MR. DeROSE:  And so the additional approximately 491 million, which is the difference between the 1.476 million and the original board amount, that 491.4 million is -- that full amount is subject to this Panel's approval; correct? 


MR. EVERDELL:  Yes, that's correct.


MR. DeROSE:  And so -- and I appreciate you aren't going to agree with the end result, but potentially this Board, if it elected to, could disallow that entire amount?  It is within their jurisdiction; you would agree with that?


MR. SMITH:  Yes, we agree with that.


MR. DeROSE:  Thank you very much.


Next -- again, still at the 10,000-foot level -- is it -- am I correct that OPG considers the entire amount, the entire amount of the incremental budget increase above the 985 million originally approved, that entire amount is caused by adverse subsurface conditions?  Correct?


MR. YOUNG:  That is correct.  I think it's well summarized in the conclusion, page 129 of our evidence. 


MR. DeROSE:  Okay.  But I -- again, I just wanted to be clear that this is -- so all of the dispute resolution board issues and the assessment of the -- I was about to say "GBR" -- the geological baseline report, a hundred percent of the cost increase relates to whether the geological baseline report was or was not deficient, and the extent to which the appropriate behaviour or the appropriate actions were taken during the course of the construction?


MR. YOUNG:  I think I would term it that it relates to differing subsurface conditions, as defined contractually.


MR. DeROSE:  Fair enough.


Okay.  Again, still at the 10,000-foot level, and this question actually I think is most appropriately made for Dr. -- sorry, is it Ilsley?


MR. ILSLEY:  Ilsley.  It's not Doctor, by the way.


MR. DeROSE:  Well, I read your resume.  It should be a Doctor.


MR. ILSLEY:  I don't cure people.


MR. DeROSE:  Now, Dr. Ilsley – sorry, Mr. Ilsley.  Again, it was your credentials.


In the cross-examination by Mr. Crocker, he talked to the OPG panel about a contingency amount built into the budget.  It was approximately 100 million, which was about 10 percent of the overall project cost.


First of all, would you agree that that is -- to build a contingency amount into a design-build contract such as this, that is a common feature; is it not? 


MR. ILSLEY:  Yes.


MR. DeROSE:  And in your experience, is an amount of approximately 10 percent, is that sort of industry standard? 


MR. ILSLEY:  I can't say that it would be a standard.  I mean, it would depend upon the parties' evaluation of the risk, in the sense that how well are the conditions defined.  I mean, some cases, say you are putting a tunnel under the mountains.  It's very difficult to get information on the ground conditions.  Therefore, the contract formed would likely have higher contingencies because of those risks, perceived risks by the parties, which they would then put into the contract.


MR. DeROSE:  So is it fair to say that the appropriate contingency is directly related to the perception or the level of confidence in the geological tests and the information available at the time of contract award?


MR. ILSLEY:  Yes, you could term it that way.  I mean, in this project there was risk register, which is a -- basically a list of risks perceived at various points in the development of the design of the project:  How it's formed, the participants, the owner's representative, that is Hatch Mott MacDonald, the designer, personnel and OPG personnel would start that list and say, well, what are the ground conditions, and depending on where you are in the process you would then highlight which of the risks that are greatest in the work, and then you would look at mitigation factors.


So in this case high stress had been observed, high horizontal stresses within the rock mass had been observed in other excavations conducted for the Sir Adam Beck work.  So there was knowledge of that, and how, then, do you define it?


So during the exploration a significant effort was put forward to define those existing stress conditions in the rock mass, and that way mitigating the risk.  Does that help?


MR. DeROSE:  It does.  That actually -- it does help.  Thank you for that.


And in your experience in other projects -- I mean, for instance, would the contingency levels -- I mean, have you ever seen a project with 100 percent contingency?


MR. YOUNG:  Could I just jump in, sorry, on regard to contingency level, in that the contingency that was set for the tunnelling work was $100 million on a contract of about $600 million initially, so it's substantially greater than 10 percent.


MR. DeROSE:  Okay.  Could I take you back to SEC Interrogatory No. 33 then.  Do you have that?


MR. MILLAR:  It's at page 12 of the compendium.


MR. DeROSE:  You will see that you determined that you had a 90 percent confidence level, and the way that I got the 10 million, to be honest, was you talked about building a cost contingency of 96 million into the budget of 985, plus the 5 million -- I just took 100 off 985 and thought it's about 10 percent.


MR. YOUNG:  And that was -- that's on the budget as a whole, your math, and the math I am describing is on the tunnelling contract itself.


MR. DeROSE:  So it was a higher contingency.


MR. YOUNG:  So on a percentage basis it's significantly higher than 10 percent.


MR. DeROSE:  Thank you for that.  Now, again, Mr. Ilsley, again, in your experience, is it fair when a layperson such as myself sees a contingency-fee line in a major contract, so if you see $985 million contract, of which 100 million is contingency, is it fair for me to conclude that the contingency is meant to address, I would describe them as known unknowns, an expectation that certain unforeseen events or unforeseen conditions are going to arise, but that you quantify that in advance, saying, based on all the information that we know, this is what we think our best estimate of the cost overruns are going to be.  Is that the purpose of a contingency fee?


MR. ILSLEY:  Yeah, but they were -- your known/unknowns.  If I could frame that in terms of a differing site condition clause, which is in the contract, that has two parts, usually, and the first part is related to the known/unknown, the known meaning we know the condition but we don't know its severity.  So I agree, that would be a contingency item.


But there is a second part to the clause, which is unknown/unknown, never saw it before, and that is actually in the differing site condition clause.  It's called a type 2, usually differing site condition, where the conditions encountered, that is off the charts, literally.  There was no consideration of this event --


MR. DeROSE:  Okay.  Well, thank you for that.  What I think is going to be my final area for you, Mr. Ilsley, is this:  From your resume it appears that you have had quite a bit of experience with the development of geotechnical baseline reports.  Is that fair?


MR. ILSLEY:  That's correct, yes.


MR. DeROSE:  In your experience, I think, would you agree that it is absolutely essential for a project of this magnitude to ensure that you get that type of report right and that it not be defective from the beginning?


MR. ILSLEY:  Absolutely.


MR. DeROSE:  And could you set out for the Panel some of the reasons why you don't want the report to be defective?  What are some of the adverse consequences that can arise, perhaps, that you have either seen in your geotechnical side on the front end or with your work with dispute resolution boards?  Just a description of some of the consequences that can occur when you don't have the geotechnical report, when it's defective.


MR. ILSLEY:  Well, we can use the basis, as we said, of the differing site conditions clause, in that the known/unknowns.  You see, the geotechnical baseline report, the whole objective of that report is to provide simple parameters for the rock, visible parameters, which you can examine in the ground and make a decision to say, are those parameters the same as we said they would be, or are they different, and therefore provide a basis for a panel, which is the dispute review board itself, to make a decision, to come up with a recommendation with respect to a claim.


Supposing the contractor is making a claim, this rock is much harder or stronger or weaker than you said it was in your documents; I want relief, because it's affecting my work, and there the Board would go to the geotechnical baseline report and use that report to make a judgment of whether or not the contractor is correct in his assertions.


So if your report is inadequate in some way, then it makes that more difficult to make a decision for the Board as to whether or not there is a differing site condition.


That being said, all of these things are shades of grey.  There is rarely a slam dunk in these situations unless you often get a condition which was just totally unanticipated, and then that in itself becomes apparent.


MR. DeROSE:  And in terms of when you describe shades of grey, would you agree with me that the reason why these reports are so important is because -- I think perhaps I am just paraphrasing what you've said, but that the more clarity that the geotechnical report provides, the less grey there will be, an attempt just to try and define to the greatest extent possible the owner's responsibility and the contractor's responsibility, correct?


MR. ILSLEY:  That is one of the purposes, yes.  But it's not, I would say -- the baseline report has to be read closely in conjunction with the project specifications, because often there are references in the report, in the geotechnical baseline report, to the specifications, and additionally, one of the principal things of concern here is a matter of judgment, is rock behaviour when it's excavated.  This becomes a consideration of not only the geotechnical parameters, but also the method of mining and support of the ground.


MR. DeROSE:  And in terms of the -- what I would describe as the ground conditions, and then -- and I believe you said the methodology?  Did you say the --


MR. ILSLEY:  Right.


MR. DeROSE:  -- means and methods or the methodology?


MR. ILSLEY:  Yes.


MR. DeROSE:  Again, I am trying to keep this at the 10,000-foot level.  Ground conditions are normally the owner's responsibility; is that fair?  Typically?


MR. ILSLEY:  Yes.


MR. DeROSE:  And what you describe as the methodology is normally the contractor's responsibility?


MR. ILSLEY:  Correct.


MR. DeROSE:  Is that fair?  And so what the geological baseline report will provide, if it's not defective or to the greatest extent possible, are definitions in advance of what is a ground condition event that is clearly the owner's responsibility -- so if there is a cost increase, it's the owner who holds it -- and the methodology side, which if it's a method -- or a means and methods issue, then it's the contractor's responsibility?  The owner doesn't have to pay for it?


It sort of comes down to that simple, does it not?  


MR. ILSLEY:  Well, there is the issue -- yes, you to decide in that consideration what comes first, the ground condition or the means and methods.  Of support, in this case, would be what we would consider.


MR. DeROSE:  Okay.  Thank you.  And you mentioned that the role of a dispute resolution board is to interpret -- or sometimes one of the roles of a resolution board is to interpret such a report, and to interpret the facts that occurred and to apply that report to those facts; is that -- that's one of the normal roles of a dispute resolution board?


MR. ILSLEY:  Right. 


MR. DeROSE:  And in your experience, on issues when the geological baseline report is not clear -- we won't call it defective.  We will just say it's ambiguous; it doesn't provide you with the type of guidance that you, as a resolution board, would normally have to be able to determine whether a particular set of facts that occurred are means and methods, so the contractor's report, or ground conditions, the owner's report.


First of all, from time to time, does that happen, in your experience? 


MR. ILSLEY:  Yes.


MR. DeROSE:  And when that happens, in your experience, what do resolution -- what do the boards do?  How do they deal with a situation when there is just pure ambiguity?


MR. ILSLEY:  You have to go also to the contract itself.  You to look at the contract requirements with respect to, as we said, the basic responsibility for the various activities, let's say.


MR. DeROSE:  And when that is also ambiguous?


MR. ILSLEY:  Well, then you have really got a problem.  If it's all ambiguous, then it's tough.  And often in those cases, you know, there is a tendency to split the baby.


MR. DeROSE:  Thank you very much.


Now, Madam Chair, I'm sort of switching gears right about now.  Do you want me to keep rolling on, or would you like to have a break now and come back?  I am in your hands.


MS. HARE:  How long do you think you will be? 


MR. DeROSE:  I would guess that I am probably going to be about 40 to 45 minutes more.


MS. HARE:  Okay.  Let me just check with my fellow Panellists.  Okay.  We are ready to continue.


MR. DeROSE:  We will keep rolling.  And now that you are withholding food from me, I might even be shorter than 45 minutes.


[Laughter]


MS. HARE:  Good to --


MR. DeROSE:  This is a new strategy.


Okay.  Now, for the two members from OPG, could I have you pull up -- it's Exhibit D1, tab 2, schedule 1, attachment 7.  This is the report from the dispute resolution board.  It's 19 pages.  If I could have you turn up -- we will start at page 13 of -- well, actually we will back up. 


Again, at the 10,000-foot level, this dispute dealt with, broadly speaking, five areas of dispute.  And they are the -- what I would describe as: large block failures; secondly, the St. David's Gorge issue; third, insufficient stand-up time issue; fourth, the excessive outbreak issue; and, five, the inadequate table rock conditions and rock characteristics.  Is that -- those are the five big issues that it's dealing with; is that fair?


MR. YOUNG:  That is correct.


MR. DeROSE:  And let's just start with the large block failures.  In terms of quantifying the value of that particular dispute, are you able to provide the Board with the amount that Strabag was claiming for that issue and the amount that OPG felt -- and OPG's responding number?  Is that something that was -- I have to tell you, I didn't see it in the evidence.


MR. YOUNG:  We cannot.  The individual issues were not quantified.


MR. DeROSE:  Okay.  And so, for instance, the dispute resolution board would not have known whether -- and let's just take large block failures as an example -- whether that issue represented 50 million or 75 million or $50 of overrun costs? 


MR. EVERDELL:  No, those costs were not identified.  They were not broken down. 


MR. DeROSE:  And was there a reason why you would not have quantified these on an issue-by-issue basis to understand what you were dealing with? 


MR. ILSLEY:  If I may, usually the procedural aspects for the dispute review board is that you listen to the merit of the allegations first and then deal with the costs later, after the decision or recommendations come through. 


MR. DeROSE:  Okay.  Fair --


MR. ILSLEY:  That is to provide a more simple hearing, because the costs end to be complicated and lengthy in presentation.


MR. DeROSE:  And that's from the dispute resolution board, so if you are sitting on a board, you wouldn't necessarily expect to know the number?


MR. ILSLEY:  Right.  I mean, it's all agreed beforehand, but it's usual, to speed up the hearings, that you only hear the merit side first and then the recommendations of parties, and then based on your recommendations can negotiate the costs.  And if they further disagree as to those costs, they can bring those disputes to the board also.  That's the usual form.


MR. DeROSE:  Okay.  Thank you for that.  Now, from OPG's perspective -- and I appreciate that it may not have been presented to the board -– internally, did you not provide some sort of internal assessment of how much each of these disputes that were going to the resolution board were potentially valued at?  That's just not anything you undertook? 


MR. EVERDELL:  I think they were all interconnected.  I mean, they are not really discrete items, so they overlap.  And Strabag had been claiming a $90 million loss in total for all of this DSC claim. 


MR. DeROSE:  While they were interrelated, the board was actually able to say, for instance, that the large block failures were adequately covered by the geological baseline report and the other ones should be shared equally, so is it not important to understand what each of these represent of the 90 million?


MR. EVERDELL:  We addressed the whole package.


MR. DeROSE:  Okay.  And what about subsequent to getting the decision?  Did you ever try and break it out?


MR. EVERDELL:  I don't believe so.


MR. DeROSE:  And with respect to, for instance, the large block failures, the way I would describe it is, OPG won that one.  The Board outright agreed with OPG that this should have been -- that this was a means and method issue, that this was something that Strabag -- the risk lay with Strabag; is that fair?


MR. EVERDELL:  Yes.


MR. DeROSE:  And when you then subsequently negotiated with Strabag, if you didn't know whether the large block failures represented 100,000 of the 90 million or 89 million of the 90 million, how did you take into consideration or ensure that that particular win was appropriately quantified and that you didn't end up paying for the large block failures inadvertently?


MR. EVERDELL:  The large block failures were a relatively minor part of the claim.  There was large block failures when the TBM entered into the Queenston shale formation directly under the whirlpool sandstone, and then the contractor modified some of their support techniques, including the use of pipe spile umbrella method to pre-support the rock over top of the cutter head, which then resulted in no further large block failures, so it was a relatively minor part.


MR. DeROSE:  But you don't -- but no one knows what the value of it is, because you didn't undertake that analysis; is that fair?


MR. EVERDELL:  Yes.


MR. DeROSE:  And the same thing can be said of St. David's George -- or Gorge; correct?  That was a win.  You won that one outright.


MR. EVERDELL:  Yes.  There was an 800-metre-long section of the tunnel under the buried St. David's Gorge that was entirely Strabag's responsibility.


MR. DeROSE:  Okay.  And then if we turn to the insufficient stand-up time, would you describe that particular issue as -- well, what was the finding of the board?  How would you summarize that?


MR. EVERDELL:  Basically, the way -- the board decided that the way Strabag had interpreted the geotechnical information was inappropriate, and that made, in their view, a -- that being Strabag's responsibility.


MR. DeROSE:  Okay.  So again, I would classify that as a win for OPG; is that fair?


MR. EVERDELL:  Yes.


MR. DeROSE:  Okay.  And again, like the large block failures and the St. David's Gorge, there was no quantification of that, so, I mean, out of the 90 million we can't, for instance, tell the board, You won on 40 of the 90 million outright.

MR. EVERDELL:  No, we don't have the breakdown.


MR. DeROSE:  Okay.  Thank you.


And then let's turn to the, what is described as the excessive outbreak issue.  This starts at page 16 of 19.  I am sorry, overbreak.  Yes, hopefully there was no outbreaks.


Do you have that, panel, page 16 of 19?


MR. EVERDELL:  Yes.


MR. DeROSE:  And Board Panel, just so that you appreciate, earlier in the report there is a description of sort of the technical aspects of each of these, and then what we are looking at now are the dispute resolution board's conclusions or summary findings at this point in the report.


If I can then -- it starts at page 16 of 19.  If I can turn you to page 17 of 19, you will see the top paragraph, where the board says:

"Based on the GBR provisions, 'closest match' and 'all other conditions requiring greater support' that would invalidate the concept of a DSC as discussed previously, the DRB would conclude that the GRB, the geological baseline report, is defective."


And for the OPG witnesses, when you read this, did you interpret this that when they say that it is defective, did you interpret that to mean that they were interpreting that the language contained in the geological baseline report did not allow them to clearly assign the responsibility either to the means and methods, so to Strabag, or to the conditions, so to OPG?  Is that the way that you interpreted "defective"?


MR. EVERDELL:  "Defective" in this situation means that the rock classification 6 that was identified was -- they said was a catch-all category, and that's really not allowed.  We weren't able to transfer risk to the contractor for any conditions worse than we understood at the time to the contractor.  So that was how it was found be defective.  It was inadequate.  There would be -- you know, it essentially makes the differing subsurface condition irrelevant, basically, if you could do that, and it's just not acceptable.


MR. DeROSE:  Okay.  Thank you for that.


Then if I take you to the next paragraph, still on page 17 of 19, and you will -- I am not entirely sure why there is a document that I am not referring to to the left, but --


MR. SMITH:  Just one moment, Mr. DeRose.


Sorry, the reference, Mr. DeRose?  Apologies.


MR. DeROSE:  Page 17 of 19, if you just go to the top of the page, and right there is fine.  You'll see the second full paragraph, which actually is, I guess, the second full sentence.


And again, this is with respect to the excessive overbreak.  The board concludes:

"Whether the GBR was defective or simply misleading, both parties developed the GBR..."


Sorry, I am reading the quote, so -- I will keep going:

"...jointly, and therefore both parties must share in the consequences in resolving the issue."


So we heard earlier this morning, Mr. Ilsley said sometimes when you are on a DBR and -- sorry, when you are on a dispute resolution board and you have ambiguity, I believe the phrase was you split the baby in half.


I interpret that sentence to say that is what the review board did.  From OPG's perspective, do you agree with me that that is what occurred?


MR. YOUNG:  The review board did recommend in this case sharing of consequence, so, yeah.


MR. DeROSE:  Thank you.


MR. EVERDELL:  But not necessarily 50/50.


MR. YOUNG:  Yes.


MR. EVERDELL:  That was to be determined by the parties in any further negotiation.


MR. DeROSE:  Well, the resolution board was not able, based on the wording of the contract and the geological baseline report, to assign the responsibility for this particular issue to either the contractor or to the owner, correct?


MR. YOUNG:  I think in the summary of the DRB conclusion, the Board clearly finds that there is a differing subsurface condition, irrespective of the GBR.


MR. DeROSE:  I don't disagree with you that -- I don't think anyone is -- well, I assure you I am not suggesting that the soil condition wasn't differing.  I am not a -- geotechnical expertise in that area.


I am simply looking at what the resolution board said, and I interpret this to say that based -- they concluded that the geotechnical baseline review was defective, and didn't permit them to assign responsibility, based on the definition set out there, to either the owner or the contractor.  And because of it being defective or misleading that -- and because it was jointly developed, that the two parties would -- they split the baby, would be shared.


And I appreciate there is no allocation of 50/50, 60/40, 70/30; it's simply a recognition that it's a shared issue?


MR. YOUNG:  Correct.


MR. DeROSE:  Thank you.


MR. ILSLEY:  Perhaps if I can add for clarification, I think is maybe an example of the first part of their remit, if you like, what they were asked to do, was to decide if there was a different site condition, was there merit to that allegation, which they did in terms of the over-break.


And then they gave guidelines as to how should the cost related to that be dealt with, and their recommendation was as you described.


MR. DeROSE:  Correct.  But -- and let's just follow up on that a little bit, then.  In your experience, will -- where a geotechnical baseline report -- they can allocate the risk in a variety of ways; correct?


MR. ILSLEY:  Yes.


MR. DeROSE:  And one way -- and I appreciate my experience is not with $1.5 billion tunnels, but in the world of sort of smaller construction, sometimes the owner will say that they will take 100 percent of the risk on subsurface conditions not being what is expected in certain circumstances, and when that -- so let me just stop there.


Can we agree that an owner could take 100 percent of the risk on that?


MR. ILSLEY:  Not usually.  I have not seen that for a contract.  The purpose of the -- see, originally the development of the geotechnical baseline reports were an effort to prevent disputes on tunnel projects because of adverse ground conditions.


MR. DeROSE:  Let me take it another way.  The mere fact that the subsurface conditions were differing doesn't, in and of itself, mean that OPG has to pay for that?


MR. ILSLEY:  Yes.  That was the terms of the differing --


MR. DeROSE:  Okay.  And the whole purpose of the geological baseline review is to try and define in advance, when you come across differing subsurface conditions, when OPG is responsible and when Strabag is responsible; correct?


MR. ILSLEY:  That's the purpose.


MR. DeROSE:  So merely saying subsurface conditions are different doesn't solve the problem?


MR. ILSLEY:  Not entirely.


MR. DeROSE:  Thank you.  Let me turn to the inadequate table of rock conditions and rock characteristics.  And, again, I will -- well, just to try and speed this up, if you go on page 18 of 19 -- do you have that, panel?


MR. ILSLEY:  Yes.


MR. DeROSE:  The very last paragraph, I am quoting here:
"The DRB agrees the table of rock conditions and rock table characteristics is inadequate to be used for the identification of DSCs, and further that the inclusion of such terms as the 'closest match' and 'all other conditions' essentially renders the concept of DSCs meaningless and makes the GBR defective."


And then if I can just take you to the last sentence:

"In this design-build contract, both parties jointly developed the geological baseline review document and both parties should share the shortcomings of the resulting documents."


To me, that's the identical conclusion for inadequate table rock conditions and rock characteristics that the review board came to with respect to the topic that we just dealt with, an excessive over-break; is that fair?


MR. ILSLEY:  Yes.


MR. DeROSE:  And OPG, do you agree with that as well?


MR. YOUNG:  The conclusion is similar, yes.


MR. DeROSE:  Is there anything in that conclusion that would make the Board's dealing with this issue unique or different than the way that the review board dealt with excessive over-break, when you say it's similar?


MR. YOUNG:  The conclusions and recommendations are similar.


MR. DeROSE:  Okay.  Thank you very much.


Now, if I can take you to -- I am actually now turning to your evidence proper, Exhibit D1, tab 2, schedule 1.  And if you could pull up table 8, it's titled:  "Total project costs", and it's at page 128 of 145.


Just as we are pulling that up, panel, do you have that exhibit there?


MR. ILSLEY:  Yes.


MR. YOUNG:  Yes.


MR. DeROSE:  Okay.  And Board Members, I think your -- do you have it or are you relying on the electronic --


MS. HARE:  No, we have it.


MR. DeROSE:  Thank you.  Just the electronic screen in front of us isn't up yet, so I just wanted to make sure.


MS. HARE:  No, we have it.


MR. DeROSE:  Witnesses, I just wanted to take you a few of these costs in the total project costs to understand a few of the line item increases.


And you will see –- and the first column says "Original release," and just to confirm, that's the original OPG board of director-approved amount of 585.2 (sic) million; correct?


MR. EVERDELL:  985.2, yes.


MR. DeROSE:  Sorry.  If I didn't say 985.2, I apologize.


And then the line next to it is the amended amount.  That's the budget of 1.6 billion?


MR. EVERDELL:  Yes.


MR. YOUNG:  Correct.


MR. DeROSE:  So just on a few of these lines, the second is "Owner's representative" and the increase is from the original budget of 25.4 million to the new budget of 40.4 million, so it's a 15 million dollar increase.  Do you see that line?


MR. EVERDELL:  Yes.


MR. DeROSE:  Is that increase entirely driven by delay?


MR. EVERDELL:  Yes.  It has to do with the extended duration of the work, many more months, as well as additional effort by the owner's rep to monitor the ongoing construction activity.  Because there were more activities going on concurrently in the tunnel construction, they needed more monitoring staff.


MR. DeROSE:  And then if we go down the line, we get to "Diversion tunnel," so that goes from 406.9 million to 689.4 million.


MR. EVERDELL:  Yes.


MR. DeROSE:  Can you explain the -- that goes well beyond just the five issues that were before the dispute board because that was only about 90 million; is that fair?


MR. EVERDELL:  Strabag's claimed loss was 90 million, yes.  But at that point they were only about three kilometres along on the tunnel excavation.


MR. DeROSE:  Okay.  Are there any specific drivers that you can point to to explain the 275, 200 and -- well, I guess $283 million increase there?  Or is it just, it's small changes add up?


MR. YOUNG:  It's all rock condition.  It's all differing subsurface condition.


MR. DeROSE:  And did you take the position on that differing rock condition that, given the dispute resolution board's determination at least on two of the five issues, that -- and this is in the words of the resolution board -- because of the defective geotechnical baseline review that it shared, that there was no point in going back and trying to assign whether it's means and methods or whether it's ground conditions?


MR. YOUNG:  I think we need to go back to the point at which OPG received that adverse DRB finding, dispute review board finding, and look at where OPG sat at that point in time.  OPG effectively had a contractor that was claiming a $90 million loss and was faced with potential outcomes that could have included the contractor walking off the job, and OPG had a set -- had a number of alternatives to look at at that point, and those are outlined at page 102 of our evidence, identification and assessment of options, in terms of negotiating changes to the contract to recognize what had happened to date within the contract and how to manage it going forward, settling the outstanding disputes, negotiating a different type of contract, which is ultimately what OPG chose to do, seek further process around the DRB finding, so around the dispute, and take it to the international court of -- international chamber of commerce, as provided in the contract, or replace the contractor.


So OPG was at a juncture of having to make a significant business decision around how to manage this, where there was significant downsides associated with potentially the contractor walking off the job, a significant downside in terms of time and money if OPG chose to replace the contractor.  And OPG made the business decision and worked with Strabag to renegotiate the contract in a different form and to resolve the dispute in that way.  And really, the overall cost of the project reflected at the end of the day Strabag conducting a project and making very little profit on it, effectively.  It reflected the significant additional cost associated with the differing subsurface conditions.


So it was really a point at which OPG was faced not just with the strict contractual interpretation and the DRB finding, but with a contractor that was losing so much money that they might walk off the job.


MR. DeROSE:  And so -- and, I mean, just so that you understand where we are coming from, you could understand the perception that you win before the resolution board on three of five issues on a $90 million dispute.  Two of the five, there is shared responsibility, and the result of negotiations arising out of what I would describe as a win to a neutral decision results in a $90 million claim, translating into a $283 million increase.


MR. YOUNG:  But I think you also need to look in that case that that $90 million claim was historical based on three kilometres of a ten-kilometre tunnel.  The actual cost increase for completing the whole tunnel was substantial.


MR. DeROSE:  Okay.  If I can then just take you down again -- I am still on table 8, page 128 of 145.  You might not actually have to turn this up, but there is a few line items that are new to the amended contract that were not included in the original contract.  I am just going to focus on the two biggest ones, which are office and general cost of 54 million and overhead recovery of 35 million, which, you add them up, you almost at 90 million, 89 million and a little bit.


Is that office and general cost and overhead recovery, is that what you are paying Strabag?  Is that Strabag's costs and overhead?


MR. EVERDELL:  Yes.  This was for -- the actual costs that were allowed under the amended design build agreement were the costs incurred by Strabag on the site for their staff on site and whatnot, but they also had some head-office costs which were covered by this 5 percent overhead recovery fee.


MR. DeROSE:  Okay.  And in the original contract, that was just part of the fixed price.


MR. EVERDELL:  Correct.


MR. DeROSE:  So that would have been -- I mean, when I look at the original release line that you have a number of line items, I mean, would their overhead and general cost and overhead recovery, is it just part of the -- I mean, is it the diversion tunnel line, or where...


MR. EVERDELL:  We don't know where they would have allocated those costs in their cost breakdown.


MR. BELL:  But somewhere in that 723.6 million, which was the Strabag costs of the first contract, or the contract in its first -- in Edition, you know, 1.0.


MR. EVERDELL:  That's correct, but remember as well in this that under the original contract the schedule was much shorter as well, so they would have had their people tied up on site for a lot shorter period of time.


MR. DeROSE:  Okay.  Mr. Ilsley, you talked at the beginning -- Mr. Crawford asked you some questions about your resume that led me to refer to you as a doctor, and you referred to the -- and I hope I'm describing this right -- the Anacosta project.


MR. ILSLEY:  Anacostia.


MR. DeROSE:  Anacostia project.  And in that one you actually worked on developing the geological baseline report for a design build.  Did I understand that right?


MR. ILSLEY:  My role there was as a peer reviewer, so at say 30, 60, 90 percent is usual of the design levels, we were asked -- myself and other members of this board were asked to come -- they would send us those documents, we would review them, and then go for a meeting with the design engineers, they give a presentation, and then we would give our commentary based on our review, and then we would look at issues related to, as we saw, related to design and see how they were being taken care of.  Basically that's the process --


MR. DeROSE:  That was on the front end, correct?


MR. ILSLEY:  Pardon me?


MR. DeROSE:  That was on the front end?  That was when the --


MR. ILSLEY:  Right.  During the design preparation, document preparation.


MR. DeROSE:  Okay.  And that was worth about one, one-and-a-half billion dollars?


MR. ILSLEY:  It is in total.  It's been divided up into four packages, which are being let sequentially.


MR. DeROSE:  Okay.  And were there significant cost overruns in that project?


MR. ILSLEY:  It's early days.  We've got the first package under way.  Things are going okay.  We had some problems in a big shaft at the beginning.  So far -- the tunnelling is slower to begin with than we expected, but he is picking up speed now, so...


MR. DeROSE:  In your experience, again, both working with contractors, with owners, and in a dispute resolution, what is the largest sort of -- and I appreciate I am sort of asking a global question.  If you can't answer it, I appreciate it.


But can you give this Panel an idea of what, on a percentage basis, would be the largest cost overrun you have ever seen?  I mean, is it 50 percent?  Is it 100 percent?  Is it a 1,000 percent?  I mean --


MR. ILSLEY:  Well, Seymour-Capilano, the project in Vancouver, was bid at about 100 million.  In that case there was a dispute over ground conditions.  The tunnel was stopped for six months, and the owner decided to terminate the contract, which is always, under the contract, you know, an option.


He then re-bid the work about a year later, and the bids were 1.8 times their -- so they came in at 180 million.  So even though 60 percent of the work was done, the two tunnel boring machines were in the ground, one shaft was completed, those costs to finish were almost twice what the original cost was for the tunnel.


And then on top of that, they are still dealing, I think, with the litigation in dealing with the contractor who was terminated, because he, of course, said -- he sued for his costs.  So -- and that remains unresolved.  I think it's now some six or seven years after.


MR. DeROSE:  Fair enough.  You want to leave it to the lawyers, we will drag it on forever, so...


[Laughter]


MR. DeROSE:  Thank you very much, panel, thank you very much, Board, and to Mr. Crocker and OPG for letting me intrude. 


MS. HARE:  Thank you.  Mr. DeRose, if you are going to leave, just make sure you look at the transcripts, because we may have something to say about the scheduling of the panels.


MR. DeROSE:  Yes.  And actually I was not going to leave.  I saw right before we came back into the room -- checking my e-mail in the hallway -- that a new revised schedule has been circulated, and I actually do have some comments on that.  So perhaps, if it's okay with you, I was going to stick around until after lunch, talk to the parties, talk to OPG.


MS. HARE:  Oh, absolutely.  I thought you were trying to get a flight.


MR. DeROSE:  As much as I would like to get a flight, I actually think that is an important issue and I would like to talk to the parties.


And perhaps if you would like submissions on the order if we can't resolve it amongst ourselves, if you could accommodate me and not wait until 4:30 to take to take those submissions, I would greatly appreciate it.


MS. HARE:  What we will do is we'll take a break until 2:15, then, giving a little bit more time for people to talk.


MR. DeROSE:  Thank you very much.


MS. HARE:  Thank you. 


--- Luncheon recess taken at 12:58 p.m.

--- On resuming at 2:23 p.m.

Procedural Matters:


MS. HARE:  We understand there were some discussions about the order of the panels following the completion of this panel.  Mr. Smith, are you going to outline what was decided?


MR. SMITH:  Yes, Madam Chair.  We are going to stick with the original schedule, which would have the overview panel, panel 1, come next, and followed by the hydro panel, which is panel 2, I hope.


Based on what I understand to be how things are shaking up with cross-examinations, they will be done the hydro panel by Tuesday, but if we are not, then we will simply adjourn the hydro panel, if that's acceptable to the Board, and call the next panel to start on the Thursday, and when the witness is back in the country we would resume matters on Monday with the hydro panel.


MS. HARE:  Now, we are still going to check what's happening on Wednesday the 18th, in terms of if there are other consultations, but if we don't finish that panel 2 on Tuesday, would you be -- would that panel be able to sit for half a day on the Wednesday?


MR. SMITH:  No, unfortunately not.  The witness will be out of the country on Tuesday evening.


MS. HARE:  Okay.  Thank you.  I understand there was not much discussion about the Darlington update.  What we would like to suggest, because there were suggestions about putting forward tentative dates, what we'd would like to suggest is that parties get together.  If you file on and discuss whether or not a technical conference on either July 8, 9, 10, any of those dates would work, so that would mean if you file on the 2nd, parties do have some opportunity to review the material and have a technical conference on any of those dates.  I don't know if two days is required or not.  And then we would pick up the hearing on Monday, July 14th.


Now, we do appreciate the comments that until you see the materials you don't know whether that's realistic or not, but we do want to put those forward as dates, so we would then pick up the hearing on July 14, 15, 17, 18, and 21, if required, five more days, and after that we have no more days.  Okay?  So give that consideration.


Mr. Stephenson?


MR. STEPHENSON:  Madam Chair, in view of what now appears to be the order of the panels, with panel -- 2 is up  next?  Sorry.  Okay.  At some point in time -- this isn't immediate in those circumstances, but at some point in time I do want to address the issue of the order of cross-examination set out in the hearing plan, and I am happy to do that now or at some later time.  It is not germane to panel 2, because I am not cross-examining panel 2, but at some point in time before we get to the next panel after that I would like to speak to that issue.


Oh, pardon me, sorry, I misunderstood.  Panel 1 is next, and so that is -- it is a concern.


MS. HARE:  All right.  So why don't you express your dissatisfaction with the order.  I think the order was put together -- now, maybe we are incorrect about this -- in that the Power Workers' Union and the Society appeared to be more aligned with OPG's position, and normally people who are supporting the applicant go first.


MR. STEPHENSON:  Well, that has not been my experience, and certainly it's not been my uniform experience here.  Sometimes it has occurred and sometimes it hasn't.  In fact, it has rarely happened, is my experience.


But the thing that I want to address is, I don't understand the basis for that distinction being made, assuming it is one, because this is not an adversarial proceeding.  As you have heard from virtually every party in this room, the concept of alignment is foreign to the concept of this hearing.  This is a public-interest hearing to set rates on a just and reasonable basis.  There is no such thing as supportive or non-support.  This is not litigation in an adversarial sense.


There are many intervenors in this room.  In theory they represent different perspectives.  This is a polycentric hearing.  If there was simply two perspectives, we wouldn't need eight or ten intervenors.  Presumably, if it was eight or ten intervenors, each bring a distinct and different perspective to the hearing.  My client's perspective is one of those perspectives.


There are -- as you know, the Board has statutory objectives that it has to meet in setting just and reasonable rates.  It is not governed by setting the lowest revenue requirement.  There are lots of other objectives, for example, in terms of the quality and reliability of electrical service, the sustainability of the electricity sector.


And so the concept that there is supportive or non-supportive, some kind of a binary situation where my client is in a different position than every other intervenor, is simply not consistent with the requirements that the Board follow in terms of setting just and reasonable rates.


My client's perspective with respect to quality and reliability of electrical service with respect to sustainability of electrical system is just as important under the Act as reducing the revenue requirement.


MS. HARE:  Absolutely, but why does the order matter then?


MR. STEPHENSON:  Well, that is what I want to know.


MS. HARE:  Well, somebody has to go first and somebody has to go last.


MR. STEPHENSON:  I understand that.  And here is, in my submission, the appropriate way to deal with it.  And I am prepared to shoulder my load, but somebody has gotten in their head that my client is different than other people, and I don't accept that submission.


And the Board is perfectly entitled to establish a rational basis for an efficient hearing.  I have a personal view about how that is best done.  In my view, it is the parties doing the most comprehensive cross-examination should go first, people that have more focused interest should follow, and you will see from the hearing plan, in no case is my client the one doing the most comprehensive cross-examination.


This is all about somebody gaining what they perceive to be a tactical advantage, and I just don't see why the Board should countenance that.


You know, let me just raise one issue for you.  On panel 4, which is the nuclear panel, Mr. Poch's client's position, as I understand it -- and I may be wrong about this, and if I am I apologize.  Mr. Poch will be advocating a position which will have the result of significantly increasing the payment amounts if his perspective is accepted.


My client disagrees with that position.  Many people in this room disagree with that position.  Why isn't he going first?  That's -- I ask that rhetorically.


Everybody wants to go -- well, maybe people see an advantage in going first.  Maybe they see an advantage in going last.  It's all tactical in their own perspective.  And to my mind the Panel should be ignoring these tactical considerations.  It's foreign to the concept of a non-adversarial polycentric public-interest hearing.


What the Board should be concerned about is a hearing plan which is helpful to the Panel and is efficient for the Panel.  I have my -- as -- I have given you my view about how that is achieved, but what is being done here is not in furtherance of efficiency or helpfulness.  It's got something to do with tactics and people's view of tactics, and in my view it really plays no place in a hearing like this.


MS. HARE:  Okay.  Thank you.  Are there other people that would like to make submissions?  Mr. DeRose?


MR. DeROSE:  If I can just address one small issue there.  Mr. Stephenson is somehow suggesting maybe inadvertently that this is unique to his client or that this is somehow -- he is being persecuted.


And I only speak on behalf of my client.  There have been various times over the past decade where, either on behalf of IGUA or on behalf of CME, I have gone first because, to be blunt about it, it is a bit of a sweetheart cross.  My cross is entirely consistent or generally consistent with the applicant's evidence, and I will give just a couple of examples.


There was a DSM hearing a number of years ago where my client was in a partial settlement and was entirely supportive of the applicants, and we would always cross-examine ahead of those that were opposed.


Another example is where there were T-service credits.  Our client was generally supportive of the application for the continuation of T-service credits, and it benefited our clients for the applicant to be successful and for the applicant' position to be accepted by the Board financially.  Those residential rate classes that were opposed to the T-service credits appropriately got to cross-examine after us.


And I think -- I mean, I would simply say it's not about identifying a particular client or a particular interest in saying that somehow it is greater or lesser in terms of the order; it's a recognition that at the end of the day, are you going be generally supportive of the applicant or not, and that those that are generally supportive, it goes right with the fact that -- I mean, the applicant gets the first word in the direct and their evidence and gets the last word.  I think it's entirely appropriate that those parties that are generally supportive of an applicant, if they don't go first, they certainly go on the front end.


And the only thing that I would say is that I don't, in my memory, recall the Board having to order this.  To be honest, we have always just --


MS. HARE:  Worked it out yourself.


MR. DeROSE:  At least when I have been supportive or when my clients have been supportive of an applicant, we have always just stepped up and said that's appropriate. So I am not aware that this Board has every adjudicated this issue.  I don't think that this is a legal issue, but I think there is -- I certainly see the appropriateness in those that are generally supportive going first or going early in the process.  I think it's appropriate.


MS. HARE:  Mr. Rubenstein?


MR. RUBENSTEIN:  I agree with my friend Mr. DeRose.  First, while it's not a wholly adversarial process, there are clearly elements within a Board proceeding that are adversarial, and OPG, during -- on the hearing for the motion with respect to if litigation privilege arises or not, spoke at length about the issue of the adversarial nature of the proceedings.


But I would say that allowing parties that have similar interests to go later on does give them the tactical advantage of remedying, essentially, cross-examinations.


And I would just note at some tribunals -- I am thinking the National Energy Board -- the sweetheart cross is in many cases not even allowed.  I am not saying that should be the case here; Mr. Stephenson's client has a right to ask his questions and no one is saying that he doesn't, but it should go first because of the nature of the relationship with OPG.


MS. HARE:  Mr. Millar, do you have anything to add?


MR. MILLAR:  Yes, I do.  Thank you, Madam Chair.  I support what we heard from Mr. DeRose and Mr. Rubenstein.  Just to follow up on a couple of points.


Mr. Stephenson is technically correct.  This is not an adversarial hearing like a trial, and the ultimate point of it is the public interest.


But Mr. Stephenson doesn't represent the public interest, nor does he claim to; he represents the Power Workers' Union, and the Power Workers' Union will disagree with OPG on some issues and agree with them on others, just like all parties.


So although I guess you wouldn't call it an adversarial hearing, you would certainly say that some parties strongly support OPG in some areas and strongly oppose them in others.  So in that sense, it very much is adversarial.


I just want to point to the potential mischief of this.  I think the principle the Board would want to keep in mind is that the applicant shouldn't get -- I guess they get two kicks at the can.  They shouldn't get three kicks at the can.  They get to present their evidence and do an examination-in-chief.  Then they hear from all the other parties, and then they get to do reply.  I think the danger, the potential danger is if someone who strongly OPG on a notion goes second last –- i.e., just before reply -- is that they will raise issues that support OPG that no other party will have a chance to cross-examine on.


I will give an example of this I think probably did involve Mr. Stephenson.  I think it is a Hydro One case.  I am casting my mind quite a ways back.  And first, let me be clear.  Like Mr. Rubenstein, not for a second do I dispute Mr. Stephenson has the right to ask these questions.  Absolutely he does.


But it was a compensation issue with Hydro One, and Mr. Stephenson raised a number of good points in his cross-examination.  He talked about the fact there were a lot of retirements coming up.  He talked about the fact that if you don't reach a settlement on a collective agreement, then the possibilities are a strike or a lockout and you are going to end up with binding arbitration, et cetera, et cetera.  All perfectly valid points, but, again, working from memory, those points had either not been raised by Hydro One or at least they hadn't placed much emphasis on them.


As it happened, I followed Mr. Stephenson on that cross, so I was able to ask some supplemental questions about that, get more information about that.


But had Mr. Stephenson been last, the Board never would have heard all the counter-arguments to his cross-examination.  The evidence would have gone in through the Hydro One panel and no one else would have had an opportunity to ask about it.


So that is the concern.  That is the mischief.  I am not one who says Mr. Stephenson absolutely has to go first.  I agree in almost all cases that people who support the applicant do go first, but I guess my point is he shouldn't go last.  And the closer to the front, the better.


MS. HARE:  Okay.  Thank you.


Mr. Smith, do you have anything to add?


MR. SMITH:  We take the questions as they come.


[Laughter]


MR. SMITH:  My guys are there to be cross-examined in the order in which the questions come, so that's fine.  I don't have a view.


The only observation I would make is it is perhaps a bit unfair to categorize people as having disclosed interests, because speaking only as someone who acts for applicants, I wish I knew what people's arguments were going to be at the end of the day.  Very often they don't, and so while people are speaking today about people having an interest -- whether it's favourable to the applicant or not -- I actually don't know the answer to that question and I don't know how my friends could either.


So I am not sure that it's quite as simple as it's been described.


MS. HARE:  Okay.  Thank you.  The board is going to take these comments under advisement and rule tomorrow as to the order.  It's not an issue until we move to the next panel.


So with that, we go back to Mr. Crocker.


MR. CROCKER:  I wonder whether I should start or invite Mr. Stephenson to.


[Laughter]
Continued Cross-Examination by Mr. Crocker:

MR. CROCKER:  I will start.


Panel, I would like to identify OPG's identification of risk in developing this project, and how you propose to mitigate the risk.  And I am looking at the chart which is reproduced at page 28 of the compendium.


I am looking at the first risk identified on that chart and it's described as:

"The contractor may encounter subsurface conditions that are more adverse than described in the geotechnical baseline report."


You see where I am?


MR. YOUNG:  Yes.


MR. CROCKER:  Okay.  I think I am fair in suggesting that that was the primary risk that was of concern as of July 28, 2005; would you agree with that?


MR. YOUNG:  It was certainly a significant risk in terms of concern, and with the aspect that the owner is responsible for any subsurface conditions that are encountered which are more adverse than the geotechnical baseline report.


MR. CROCKER:  Right.   Well, it's the only risk being identified on this page as being high.  And I don't know whether there are other charts identifying other risks, but of the ones on this chart, it's the one of most importance, isn't it?


MR. YOUNG:  There are other high risks on that table, in other pages of that table.


MR. CROCKER:  All right.  So whether it's the most important risk or one of, you agree with me it is one of the serious –-


MR. YOUNG:  Yes.


MR. CROCKER:  -- important risks you identified?


You characterize it in the third column as "high," as I have indicated.  You describe it in the column before.  I don't need to go over that, I don't think.


Then you describe in the second-last column, your mitigation activity.  You say that GBR -- that is the geotechnical baseline report:

"... is based on extensive field investigations carried out over a 10-year period and knowledge gained through construction of the existing Sir Adam Beck 2 tunnels."

Just so I can understand what I think you are suggesting is that you are suggesting that the amount of work historically done in terms of investigating the subsurface is helpful to you and should mitigate to some extent the risk you've identified in column 1.  That's what you're saying, isn't it?


MR. YOUNG:  Yes.


MR. CROCKER:  Okay.  And then you go on to say "the three-stage GBR process used facilitates contractor input and concurrence before construction begins", and I will talk about that -- that's another reason why you think this risk is somewhat mitigated, right?  Correct?


MR. YOUNG:  Yes.


MR. CROCKER:  Okay.  Then you describe the risk after mitigation as being medium.  And tell me what that means.  What do you say this means?


MR. YOUNG:  The term is defined, but I do not have it in front of me.  So it will be -- it's a combination of probability and consequences assessed as being medium.


MR. CROCKER:  It still exists, correct?


MR. YOUNG:  Yes.


MR. CROCKER:  It's certainly higher than low, correct?


MR. YOUNG:  Correct.


MR. CROCKER:  So it's a persistent risk and of some ongoing concern, correct?


MR. YOUNG:  Yes, absolutely.


MR. CROCKER:  Okay.  And I will go into this a bit further.


Just so that we understand, and maybe so that I understand, I want you to go over the page to 29.  And I want to just make sure I understand the three-stage process you describe.  I am looking under the heading 2.4.1, "design build".  And this is a description of this, which is in the dispute resolution board report.  You see that at the bottom of the page?  That's what I am referring to.


Okay.  You say in the third paragraph:

"On this contract the owner's team prepared initial GBR, called a GBR-A.  Each proposal included a GBR B."


When you say that, I gather what you are meaning, each party that responded to your tender modified your GBR-A with their own GBR, and they called it a GBR -- you called it for the purposes of description a GBR B.


MR. EVERDELL:  That's correct, and there was actually specific questions answered as part of the process, so we asked the contractors to respond to particular aspects in their GBR B response.


MR. CROCKER:  Okay.  And then when Strabag was chosen as the contractor -- successful contractor in bidding, OPG and Strabag negotiated geotechnical baseline report C, correct?


MR. EVERDELL:  Correct.  And that establishes the baseline conditions for the tunnel, and any conditions, rock conditions, more adverse than that would be the owner's responsibility.


MR. CROCKER:  Okay.  All right.  If we go back to the chart then -- that is, back to page 28 -- just to confirm, one of the elements of the previous work that was done which you saw as mitigation was the knowledge gained through construction of the existing Sir Adam Beck 2 tunnel, okay?


MR. EVERDELL:  Correct.


MR. CROCKER:  Let's look at that a little bit at page 30 of the compendium.  And this is from -- well, you can see where it's from.  I am looking at the fourth and fifth lines of the second paragraph.  I am sorry, sixth in the -- on the left:

"A TBM was required..."


And just to stop again, that's for the proposed tunnel, correct?


MR. YOUNG:  Yes.


MR. CROCKER:  I'm sorry, TBM, a tunnel boring machine?


MR. EVERDELL:  Yes, correct.


MR. CROCKER:  Okay:

"...was required in light of the development that had occurred in Niagara Falls since the original two diversion tunnels were constructed using the drill and blast method."


Okay.  So although you are saying you relied on the work that you did for the two original tunnels, as I understand what you are saying here is that they were done by a drill and blast method, not by using a tunnel boring machine, correct?


MR. EVERDELL:  Yes, so while we didn't rely exclusively on the work that was done in the Beck 2 tunnels done in the 1950s by drill and blast, it contributed to the body of knowledge that we had of the geological conditions at the site.


MR. CROCKER:  Okay.  But they were done by drill and blast, not tunnel boring.


MR. EVERDELL:  They were done by drill and blast, and through that method they, though, exposed the rock mass where those tunnels were.  So essentially we had two 51-foot-diameter boreholes along most of the tunnel, the new -- the alignment for the new tunnel.  We knew there were no major vertical issues with discontinuities all the way from the intake area to the Buried St. David's Gorge.


MR. CROCKER:  You would agree with me, would you not -- and I can go to the references if I need to -- but that the two original tunnels were -- or 80 percent of the two original tunnels were not put into the Queenston shale, whereas 80 percent of the tunnel we are concerned with was?

MR. EVERDELL:  No portion of the Sir Adam Beck Number 2 tunnels was in the Queenston shale formation.  They were at a higher level than the Niagara tunnel.  But the borehole investigations and the geotechnical ADIT that we did, which were part of the investigations as well, contributing to the body of knowledge on the geotechnical conditions, were concentrated, actually, on the Queenston shale formation.


MR. CROCKER:  Okay.  I will get to the ADIT in a sec.


I want to talk to you about some of the other elements of the pre-knowledge that you had, and I would like you to turn to page 31 of the compendium.  You discuss there the boreholes which you had done in order to characterize the subsurface, and I'm correct, am I not, in characterizing boreholes being used for that purpose?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  You say at the very beginning of this:

"Beginning in 1983, extensive geotechnical investigations were undertaken during concept and definition phases for the expansion of OPG's Niagara hydroelectric facilities, which at the time contemplated two additional tunnels and a new underground generating station."


And you say at line 25 -- you go on, and then you say:

"20 of the 59 boreholes were along the ten-kilometre tunnel route with the remainder in..."


And you go on.


So am I correct in suggesting there that you drilled 59 boreholes, but ultimately 20 of those 59 were within the route that ultimately were chosen and therefore were relevant or certainly the most relevant?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  And I just want to confirm something that I am not 100 percent sure of.  As I understand this, there wasn't any additional boreholing after 1993 other than --


MR. EVERDELL:  Not by OPG --


MR. CROCKER:  Yeah.  Other than the seven that Strabag did?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  Now, at page 33 of the compendium, we have a diagram of the part of the tunnel which ultimately was built.


And what we show here is what I and I think you call as well the downstream portion of this; is that your --


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  And am I correct in suggesting that the downstream portion created the majority of the problems that were encountered?  Not all of them -- I understand that -- but the majority?


MR. EVERDELL:  It was the Queenston shale formation that was the most problematic, where the conditions were more adverse than expected.


MR. CROCKER:  Right.


MR. EVERDELL:  And the tunnel was deepest at the downstream end of the tunnel in order to go underneath the buried Saint David's Gorge.


So yes, the conditions, the more adverse conditions that were associated with Strabag's DSC claim were based on the excavation in this part of the tunnel.


MR. CROCKER:  And it's on the diagram that we have shown?


MR. EVERDELL:  Yes, this -- I mean, this alignment that is shown here is not exactly, but it's very close to what Strabag actually built.


And it would have been the most -- the more northern tunnel here, the one closest to the pump storage reservoir, tunnel 3. 


MR. CROCKER:  Yeah.  Okay.  Now, as I look at this -- and it's kind of hard to see, but it seems to me that what we see here is we have a borehole, NF-30 -- I am suggesting to you that there are only two meaningful boreholes in this area of the tunnel; do you agree with that?  I see NF-33 and I see NF-42.


MR. EVERDELL:  Yeah.  All these other boreholes with SD designation as well are bolt-cored into the Queenston shale formation in the vicinity of the Saint David's Gorge.


MR. CROCKER:  Okay.  So NF--- what about NF-39, NF-30?  Do you think they are relevant?


MR. EVERDELL:  Yes.  And there is also NF-42.


MR. CROCKER:  NF-42, I mentioned.


MR. EVERDELL:  NF--- I can't read –- 38, I guess, are in that portion of the tunnel.


MR. CROCKER:  I said two but you've identified two more, so we can say four? 


MR. SMITH:  Sorry, I don't think that that's an accurate statement of the number of boreholes the witness identified.  He also referred to the SD boreholes. 


MR. EVERDELL:  Yeah.  There are others in that vicinity as well, NF-43, NF-4, NF-4A.


MR. CROCKER:  Okay.  Go over two pages to page 35 for me.


This is a profile, is it not, of the subsurfaces identified in this area of the tunnel? 


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay?  And I see identified -- all right.  The important part of this, I believe -- and you can correct me if I am wrong -- is the area between the two dark vertical lines, for want of better description, two-thirds over to the right of the page; do you agree with that?


MR. EVERDELL:  Sorry, I am not exactly sure what you are referring to.  The boreholes are noted on the top of those, so --


MR. CROCKER:  I understand.


MR. EVERDELL:  Are you referring to NF-33 as being the one on the right boundary that you are talking about? 


MR. CROCKER:  Yes. 


MR. EVERDELL:  And then you can see all these NF-30 -- it says NF-39 is not shown on this drawing, but it's in this vicinity as well.


MR. CROCKER:  Okay.  There's nothing --


MR. EVERDELL:  Then all the SD holes that were drilled through the buried Saint David's Gorge into the Queenston shale, and then beyond that, NF-43, which was bored into the Queenston shale, NF-4 and NF-4A, and then further ones along the tunnel alignment toward the intake as well were bored into the Queenston shale.


MR. CROCKER:  Nothing between NF -- just NF-30 and NF-33?


MR. YOUNG:  At the top of the page, it states:  "NF-39 not shown, for clarity."


MR. CROCKER:  Where is NF-39? 


MR. EVERDELL:  It's in this area as well, at --


MR. CROCKER:  Okay.


MR. YOUNG:  It's shown on the previous page, page 33.


MR. EVERDELL:  So it's between NF-30 and the buried Saint David's Gorge.


MR. CROCKER:  Okay.  Can you go over to page 36, please, of the compendium?


You continue at this point to describe the work that you have done; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  And you describe a concept phase, a definition engineering phase 1 and a definition engineering phase 2.


And I am sitting between two engineers; they have asked me to ask you why there doesn't appear to be a detailed planning phase.


And wouldn't you agree with me that you would expect a third phase of this engineering work to have been done?


And I am probably talking to three engineers too.


MR. EVERDELL:  I think our process is -- includes --starts with concept or feasibility, moves into definition phase, where more -- some of the preliminary engineering and planning and environmental assessment and whatnot are completed, and then it goes to the execution phase, which is the actual detailed design and construction. 


MR. CROCKER:  And you don't deal with it at this point?


MR. YOUNG:  The detailed planning is really part of the definition phase. 


MR. CROCKER:  Okay.  You don't distinguish it, though?  You don't --


MR. YOUNG:  We don't distinguish -- it is part of that phase, per the definitions that we use in our process.


MR. CROCKER:  Okay.  If you go over to the page 37 -- and I am looking at the fourth paragraph on that page, and this is the business case summary, July 28, 2005.  You say in the fourth paragraph:

"Feasibility studies for expansion of Ontario Hydro's hydroelectric facilities at Niagara commenced in 1982.  Definition phase engineering and environmental assessment work started in 1988 and was suspended in 1993."


What am I to take from that, that it was suspended?  Was the work not complete?  What does that mean? 


MR. EVERDELL:  No, the work was complete but a decision was made not proceed with the project at that time because of a lot of changes in the electricity market in Ontario.  So it was basically parked at that point and reactivated later on.


MR. CROCKER:  Okay.  I read that to mean that the engineering work was suspended.  That is not what that says to you? 


MR. YOUNG:  All work on the project was suspended at that time.


MR. CROCKER:  And if you had proceeded further with the project, would there have been more engineering?


MR. EVERDELL:  No.  But a detailed engineering would have been done beyond that in the execution phase.  Like, the plan would have been to continue directly on with the execution phase if we had environmental assessment approval and a business case to proceed at that time.


MR. CROCKER:  Okay.  So there would have been further engineering had the project gone ahead.


MR. EVERDELL:  Yes, further engineering, but not further geotechnical investigations.  It would have been the detailed design work.


MR. CROCKER:  If we go to page 40 of the compendium.  This is a piece from Strabag, correct?


MR. EVERDELL:  Yes, this is part of Strabag's proposal.
MR. CROCKER:  Right.  They say at 1.3.1 that:

"The proposal design follows the concept alignment in principle."


And then they go on to say:

"The alignment is slightly relocated to the northwest to gain maximum rock cover, which is predicted close to the location of SD-8, borehole SD-8."


So at this point before -- and is this -- was this part of the development of geotechnical baseline report C?


MR. EVERDELL:  I think that this just documents by Strabag their proposal to shift slightly the tunnel location under the Buried St. David Gorge to the area they thought the rock conditions would be best under the gorge.


MR. CROCKER:  Right.  Ultimately later on they shifted it again significantly, but this is --


MR. EVERDELL:  No, they followed this alignment under the Buried St. David's Gorge.  It was beyond the Buried St. David's Gorge towards the intake that the alignment was shifted.


MR. CROCKER:  And in order to facilitate the shift, they proposed or in fact did seven more boreholes, correct?


MR. EVERDELL:  That was not for the shift.  Their proposal actually included raising the tunnel alignment to a higher elevation under the Buried St. David's Gorge about 50 metres higher than OPG's concept, and we agreed to accept that proposal if they did additional investigations and proved that the tunnel would be in sound rock conditions at that level, and ultimately they did the boreholes to prove that.


MR. CROCKER:  Okay.  So those additional boreholes were then to show general rock characteristics at depth.  They were to test deeper rock conditions.


MR. EVERDELL:  No, higher rock conditions.  So it's an area that we had drilled through before, but our concept, vertical alignment for the tunnel was lower underneath the Buried St. David's Gorge, and Strabag's proposal was to raise that up so they didn't go quite as deep, and so they did these additional boreholes at the St. David's Gorge to prove what the bottom of the Buried St. David's Gorge was in order -- the bottom of the glacial in-fill in the gorge where the sound rock started.


MR. CROCKER:  And as I understand it, those boreholes, you didn't -- they didn't do stress testing, they didn't do any of the sort of more sophisticated analysis of the rock that they cored.


MR. EVERDELL:  That was not required to prove where the bedrock is located.


MR. CROCKER:  For whatever reason they didn't do that.


MR. EVERDELL:  Yes.


MR. CROCKER:  It wasn't done.  I don't mean to suggest I am criticizing them for not doing it.  What I am suggesting is it wasn't done, so the value of those boreholes were what they were versus some of the others.


MR. EVERDELL:  Yes.  There was actually no analysis done of the rock cores from these boreholes or any other testing, just for the depth of the rock.


MR. CROCKER:  Okay.  You mentioned, and the chart mentioned at the beginning of this, the ADIT which was done, and we describe that at page 45 of the compendium.


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  For all of our information, what is an ADIT?  I think I understand what an ADIT is, but can you tell us what an ADIT is?


MR. EVERDELL:  An ADIT is a geotechnical investigation tunnel, so it's a small tunnel.  In this case we excavated or our contractor excavated a three-metre-diameter tunnel from near the Sir Adam Beck Number 1 generating station into the side of the cliff face entirely in the Queenston shale formation, and this then sloped down at 10 percent grade from that elevation where it started and went about 800 metres underground to where the trial enlargement was done for investigations at the same size as the actual planned tunnels.


MR. CROCKER:  And was the drilling done with a boring machine?


MR. EVERDELL:  It was done with what's called a road header, which is a mechanical excavation method.  It's not a tunnel boring machine.  It's not practical to have a tunnel boring machine to do a test ADIT.


MS. HARE:  Mr. Crocker, I am not sure where you are going with this.  Is what you are trying to demonstrate that they didn't take enough borehole samples?  Because if that is what you are going after, why don't you just ask the expert witness if in his opinion they did enough sampling and the other two OPG witnesses whether in hindsight they should have done something differently?  Wouldn't that be more efficient?  Or are you trying to demonstrate something different?


MR. CROCKER:  What I am trying to demonstrate is that their reliance, as they indicated they did, in terms of risk mitigation, on this historical work may have been misplaced for all of the reasons I am describing.  To be honest with you, we all -- everyone who has read Mr. Ilsley's report understands what Mr. Ilsley's position is, and those of us who read the material from OPG understand what OPG's position is.  Our job here is to test whether those positions were reasonable, and that is what I am trying to do.


MS. HARE:  Okay.  Getting back to Mr. Ilsley, you agreed that he is an expert witness.  As an expert, he is not siding with one side or another.  He is giving his opinion based on years of expertise in the area.


So what you just said implies that he is going to support OPG no matter what, and that is certainly not what you intended to imply, I think.


MR. CROCKER:  No, I am not suggesting that.  I am suggesting that Mr. Ilsley's position is what it is and it stands for what it stands for.


MS. HARE:  I just don't know how useful it is to go through each of the borehole samples.


MR. CROCKER:  I am not going through any more of the borehole samples.  It was a -- the boreholing was a piece of work which OPG says they relied on, and all I am doing is setting up an opportunity for us to argue that maybe their reliance was misplaced, that's all.


And I am going to talk about the ADIT.  That is something else they relied on.  I am going to talk about that too.


All of this goes to the point, to the issue of whether -- and there will be lots of layers on top of this, as to whether the 600-and-X million dollars that they are asking for is being asked for reasonably, or did they do things which suggest that perhaps they shouldn't be awarded all of that, and if so, how much of it.


The ADIT is done as an investigation tool, correct?


MR. EVERDELL:  It is, yes.


MR. CROCKER:  Okay.  I would like you to turn if you could, please, to page 47, please, of the compendium.  This is the dispute resolution board report on the importance or unimportance of the ADIT, I suggest.  And for the purposes of this discussion, they call it the trial enlargement; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay --


MR. EVERDELL:  The trial enlargement is the piece at the -- 800 metres underground, where the -- it was excavated to 12-metre diameter.


MR. CROCKER:  Right.  They say:

"Numerous incidents of side wall spalling developed..."


What is "spalling"?


MR. EVERDELL:  The rock breaking off into small pieces from the side of the tunnel.


MR. CROCKER:  Right.  And they say:

"... probably because it was excavated in four levels."


The tunnel which ultimately was built was not built in four levels; was it?


MR. EVERDELL:  No.


MR. CROCKER:  Okay.  It says:

"Side wall spalling would not be expected in a circular tunnel excavated with a trial boring machine in rock expected to fail due to high horizontal stresses."


Was the ADIT not circular?


MR. EVERDELL:  It was not perfectly circular, but it was close to circular.  And it had to be excavated sequentially because we didn't have a full-faced machine underground.  It was –- that's the only way it could be done with the road header.


But it was to simulate the conditions with a full boring tunnel.


MR. CROCKER:  Okay.  And just so that it's clear, all I am trying to get is your answers to questions I am asking which will lead us to be able to argue one way or the other as to the importance of the ADIT, was the ADIT something which was reasonably relied on.  Okay?


We go on to C and it said -- C says: "The wide flat invert..."


I am not sure what that means, but that suggests to me that this tunnel was not circular.


MR. EVERDELL:  It was excavated as circular, but the side wall spalling, for instance, caused some of that rock to break away, and it worked its way into a shape that was more flat in the bottom of the tunnel, like a more horseshoe shape.


MR. CROCKER:  Okay.  This, again, identifies a difference between the way the ADIT was done and the way, ultimately, the tunnel was constructed; correct?


MR. EVERDELL:  It is a difference, yes.  But this was part of the investigations to demonstrate that it was feasible to make an opening of that size in the Queenston shale.


MR. CROCKER:  I want you to turn the page 48 and 49.  This is going to be the first of a number of times where I am going to ask you to put two pages side by side.


Page 48, I suggest to you, is in GBR B; that is geotechnical baseline report B.  And I am looking at the heading "Stress regime near the trial enlargement."  Okay?  You with me?


MR. EVERDELL:  Mm-hmm.


MR. CROCKER:  Okay?  The last line of paragraph D(i) says:

"Results from this area are assumed to be relevant to the Queenston formation in the tunnel outlet area."


You see that comment?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  If we look at page 49, page 49 is the companion piece from GBR C.


MR. EVERDELL:  Right.


MR. CROCKER:  And it says:

"Under stress regime near the trial enlargement, nothing after riverbed."


So that whole piece that I read you was not repeated?


MR. EVERDELL:  Yes.  You need to understand, though, or remember how this was put together.  The one, page 48, is Strabag's response, GBR B.  And then GBR C, the one on page 49, was the negotiated outcome, which included the input from both parties.


MR. CROCKER:  Right.  So the negotiated outcome, in any event -- if I can read into the piece that is missing -- is that both sides agree that you can't rely on the ADIT for -- assuming it to be relevant for the Queenston formation; correct?


MR. EVERDELL:  No, I don't think that's the case.  I think it was just irrelevant, this comment that it's assumed to be relevant to the Queenston formation in the outlet area.  So it wasn't -- it wasn't integral to the assessment or the baseline condition.


MR. CROCKER:  It wasn't relevant to the baseline condition?


MR. EVERDELL:  Not relevant.  That is why it was not included in GBR C.


MR. CROCKER:  Okay.  That's fine.  On page 50 of the compendium, we are looking at the project execution plan.  This is a document OPG put together; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  You're describing in 19.1, the data room; correct?  And you say in the last sentence of your description of the material in the data room, that:

"Proponents were advised of risk that material in the data room may have been outdated, irrelevant, inaccurate or incomplete?"


You see that?


MR. EVERDELL:  I see that.


MR. CROCKER:  The material that is being referred to, I suggest, is the material which was derived as part of what you have said in -- on the chart at page 28, the last box I read, the field investigations carried out over a 10-year period and knowledge gained through construction of the existing Sir Adam Beck 2 tunnel; correct?  That's the material you are talking about; correct? That's the only material you have?


MR. EVERDELL:  No, the data room included all of the material associated with the investigations in the power house areas and the different concepts for power house areas, so they wouldn't necessarily be directly relevant to the planned tunnel construction.


And the point, the purpose of this was that the contractor was to draw their own conclusions about this, not rely solely on OPG's information or interpretation.


MR. CROCKER:  Depending on how I read this, I can read it as a disclaimer -- just as you have described it to me now -- or I can read this as your saying to the contractor the material that you have gathered is outdated, irrelevant, inaccurate and incomplete.


MR. ILSLEY:  Perhaps to clarify, I reviewed a lot of those documents from the '80s which were relevant, and the exploration, the boreholes, the lab testing, they all incorporated was called a geotechnical data report, of which there were 11 volumes, and those 11 volumes were part of the contract.  They were supplied to Strabag as part of the background information from which the GBR, the geotechnical baseline report, date was gathered.


So there were 11 volumes of that material.


MR. CROCKER:  And that material was supplied to all of the bidders, I assume?


MR. EVERDELL:  Yes.


MR. CROCKER:  And what I -– and despite what you have just said, what I have read is the way OPG described their own material.  You can't deny that that is the way OPG described it, can you?


MR. ILSLEY:  No.  I take it from what was said is that this data included a lot of information from the construction of the power houses, which may have confused or otherwise had information that was older, not relevant to the contract, as it says, inaccurate, or simply incomplete.


MR. CROCKER:  "Inaccurate"; that is an odd word to use.


MR. ILSLEY:  Yeah, could be.


MR. CROCKER:  Okay.  I want to follow that up, to get your comment on another similar comment with respect to information that one would expect to be available.


If you could turn over to pages 51 and 52 and put them side by side, please, again.  51 is from GBR B, and it's done by Strabag's consultant, correct?


MR. EVERDELL:  Correct.


MR. CROCKER:  And 52 is, as it indicates on the top right, an appendix to the geotechnical baseline report, GBR C, correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  If you look at 7.2, paragraph 1, you are talking about grouting, and you say in -- paragraph 1 ends with the words "particular intervals", and then the GBR C comment ends with this sentence:

"Records of grout takes for secondary and tertiary split-spaced holes are not available."


What does that mean to you?  That means to me -- let me tell you what it means to me, and then you can agree or disagree.  It means to me that together the two parties felt that there were records that they needed that were missing.


MR. EVERDELL:  I don't believe so.  It just clarifies that there wasn't any records taken from back in the 1950s when Sir Adam Beck Number 2 was built.  Like, this has to do with grouting near the surface at the intake area and at the PGS area, so that's in the surface rock formations.


And when you do grouting, you start with these holes that are spaced ten metres apart, and they are the ones that take the most grout.  Then when you drill additional holes in between the ten-metre holes they take less grout each time, because the rock is already partially grouted up.  So the worst case is that it was taking these 30 bags of grout per hole.


MR. CROCKER:  In any event, the two parties who ultimately got together, drafted a contract, and proceeded with this felt it worth noting that grout records that, I would have thought because they made reference to them that they expected to be there, weren't there.


MR. EVERDELL:  Yes, that is what it says, that they weren't there.


MR. CROCKER:  Okay.  Thank you.


Madam Chair, I don't know whether you want to continue through to the end of the afternoon or take a break?  I am in your hands.


MS. HARE:  We will take a ten-minute break now.


MR. CROCKER:  Thank you.


--- Recess taken at 3:27 p.m.

--- On resuming at 3:44 p.m.


MS. HARE:  Mr. Crocker.

MR. CROCKER:  4:30, Madam Char? 


MS. HARE:  Yes. 


MR. CROCKER:  I want to continue with this a little bit, and I wanted to talk to you a bit about the tunnel-boring machine.  And I have lots of reference material, but I really want to cull it down.


Would you agree with me that most of the preliminary work done with respect to this project was in anticipation of a closed tunnel-boring machine?  All of the other bidders proposed a closed tunnel-boring machine, and Strabag used an open boring machine?


MR. EVERDELL:  I would not agree with that.  All of the work that Ontario Hydro -- now OPG –- did during the feasibility or concept and definition phases --


MR. MILLAR:  Sorry, I don't think your microphone is on.


MR. EVERDELL:  Sorry.  Okay.  Yes, I don't agree with that.  All of the work that was done prior to 1998 was based on use of an open gripper tunnel-boring machine, a hard rock tunnel-boring machine for the excavation.  So that was the concept phase and definition phase work.


Then the RFP process in 1998 and 1999 resulted in proposals from firms that only offered a closed tunnel-boring machine.


Then that was -- that work was stopped, the contract wasn't awarded, and then in 2004/2005 with our RFP process, Strabag considered both open and closed tunnel-boring machines and came forward with a proposal that included -- that used an open tunnel-boring machine and a cast-in-place concrete lining.


MR. CROCKER:  Rather than my going through all of this and challenging some of what you just said, perhaps we can short-circuit this and we can go to the dispute resolution board report.  This isn't in the compendium, Madam Chair.  All other material I am going to refer to is.


It's at page 13 of the report.  I am looking at the last paragraph on that page. 


MR. SMITH:  Sorry, Mr. Crocker, for the purpose of pulling it up on the screen, can you please give us the evidence cite? 


MR. CROCKER:  D-1, tab 2, schedule 1.  And I am referring to attachment 7, which is the dispute resolution board report of September '06, I think.


MR. SMITH:  Page 13? 


MR. CROCKER:  Yes, page 13, the bottom paragraph on that page.  The board says:


"The owner's conceptual design assumed that a precast segment lining would be used."


That reflects a closed boring machine, doesn't it? 


MR. EVERDELL:  It does.  And this was based on the proposals, essentially, that were received in 1998 or 1999.


MR. CROCKER:  It goes on to say:

"Thus at the time the GBR-A was prepared, the owner's team anticipated that a precast gasketed segmental liner would be used, erected within a fully shielded TBM."


That, once again, describes a closed boring machine?  Continues that description, yes?


MR. EVERDELL:  Yes.  And that is what went out with the concept, with the RFP request.


MR. CROCKER:  Right.  And then it goes on to say:

"Under such conditions, the rock surrounding the excavation is never exposed, the rock is allowed to slab, loose rock is not removed, and continuous support is provided by the shield segments and annular backfill."


That describes the way a closed boring machine works; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  And then it goes on:

"Consequently, greater emphasis in the GBR-A may have been place on anticipated problems with squeezing and swelling rock over the long term, with lesser emphasis placed on the immediate support problems associated with the main

beam tunnel-boring machine excavation in the..."


"QF"?


MR. YOUNG:  Queenston formation.


MR. CROCKER:  Thank you."... Queenston formation under horizontal overstresses."


What they are suggesting there, I think, is that the geotechnical baseline report A was focused on there being a closed machine, and therefore the problems which the open boring machine encountered couldn't have been predicted by the work that you guys did in advance of it.  That is what I think they are suggesting.


MR. YOUNG:  They are suggesting it.  They do use the word "may"; emphasis "may" have been placed.  So they are not saying definitively. 


MR. CROCKER:  True.  And then they go on to say, if they were right, that this would be misleading to a contractor contemplating the use of a main beam TBM; correct?


MR. YOUNG:  Yes.  Yes.


MR. CROCKER:  Okay.  For the sake of expediency, I am not going to take that any further.


I would like you to turn, please, to pages, again, 69 and 70 of the compendium.  Page 69 is, I suggest to you, from GBR C, which was an attachment to the -- I'm sorry, to the design-build agreement, and page 70 is from the amended design-build agreement; correct? 


MR. EVERDELL:  Yes.


MR. CROCKER:  And the amended design-build agreement was, just so that we are clear, the agreement negotiated with the OPG and Strabag after the difficulties arose as the solution to the report of the Board and what you do going forward with the project; correct? 


MR. EVERDELL:  Yes.

MR. CROCKER:  Okay.  If we look at paragraph 4 under 4.4.2, "Faulting and discontinuities," the comment that appears in GBR C, at the end of that, is that:

"Joint surfaces are generally rough and fresh to slightly weathered."


And I suggest that's the description that all of the -- at least Strabag, at this point, was working with in terms of the subsurface conditions they were expecting; correct?


MR. EVERDELL:  Yes, that was from -- that was the agreed-upon, the negotiated GBR C.


MR. CROCKER:  Okay.  What they describe in the amended agreement is that:

"The joint surfaces are rough and fresh to slightly weathered, and slickensided in some instances."


Correct?


MR. EVERDELL:  That is what it says, yes.


MR. CROCKER:  That is a fairly significant addition, is it not?  "Slickensided" describes the problems with the falling rock that were encountered?


MR. EVERDELL:  If I can --


MR. CROCKER:  Explain "slickensided."  Do you agree with my description of what "slickensided" is?


MR. ILSLEY:  "Slickensided" is indicative of prior movement –- "slickensided" means that the joint surface or bedding plane surface is shiny, which indicates prior movement.  And it is usually a clay surface, but it doesn't necessarily have to be that way.  I think there may be -- in my report there is a glossary and there is a description there.


MR. CROCKER:  I think we took from your report what the description of "slickensided" is.  We can do it, but it's a fairly significant addition to make, is it not? 


MR. EVERDELL:  Yes.  And the difference between these two documents, from the DBA and from the ADBA, certain parts -- well, this particular part was amended or revised based on actual excavation of the tunnel, which was by this time approximately two-and-a-half kilometres underground.


MR. CROCKER:  But isn't the point that the original work done didn't identify the issue?


MR. YOUNG:  I think -- I mean, we agree that the additional work done didn't identify that issue, and effectively that really is the nature of different subsurface conditions.  That is the nature of the findings of the dispute review board that the description was not adequate in terms of accurately describing what the ground conditions were.


MR. CROCKER:  OPG knew that this area was slickensided, did they not, before the difficulties arose?


MR. EVERDELL:  No, I don't think that's a fair statement.  I mean, occasionally there would be noted perhaps in the boring logs that they surface -- that these are joint surfaces -- joints -- vertical joints they're referring to here.


MS. HARE:  Perhaps it would be more appropriate for the OPG witnesses to answer that question, because the question was, did OPG know about this in advance.


MR. EVERDELL:  I don't -- sure, we knew that there were some slickensided joints, and I think the experience with that was more near the cliff face rather than in the mass of the rock, where we had experienced excavating in Queenston shale for the Sir Adam Beck Number 1 and 2 powerhouses.


MR. CROCKER:  Okay.  And just a reference, Madam Chair, I think paragraph 3.3.2 of Mr. Ilsley's report can be read to indicate that OPG knew.


MS. HARE:  Okay.


MR. CROCKER:  If we could look, please, at pages 72 and 73 of the compendium.  In -- page 72 is from GBR C and was a schedule to the design build agreement, and page 73 is a schedule 5.4 of the amended agreement.  Do you agree with me?


MR. EVERDELL:  Yes.


MR. CROCKER:  We are looking under the heading "Queenston" on the far left in both cases.  And the description starting on page 72 in the third line, toward the end of that third line, you say:

"In many places it is massive to blocky.  However..."


Et cetera.  That's your description of the Queenston shale in GBR C.


MR. EVERDELL:  That's the agreed description between the contractor and OPG, yes.


MR. CROCKER:  In the ABDA and the amended agreement you say -- and I am reading from the same sort of area of the description -- "is blocky in many places".  Clearly you have left out the word "massive" and the description "massive", correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  This Queenston shale was not massive.  If it had been, problems that occurred wouldn't have occurred, correct?


MR. ILSLEY:  I think that's not the case, in fact.  The fact that the description here says "blocky" is indicative perhaps of a higher frequency of vertical joints that they were experiencing, but the actual failure mechanism which related to the overbreak, which was the key element of the differing site condition, was overstress of the rock above the crown of the tunnel, above the roof of the tunnel.  That was the mechanism that was unexpected in the severity of it and the depth to which the rock was affected.  It was expected there would be some overbreak and some slabbing, as it was called.  That was the primary cause of the problems that occurred.


The blockiness would have played into that because there would have -- to some degree, but it really was this zone of failed rock that extended above the roof of the tunnel that was the issue and the problem.


MR. CROCKER:  If you go over the page to page 74 and you look at the report of the dispute review board under 1.4.1 concerning excessive overbreak, they deal with the issue as well, and they say:

"The contractor maintains that the Queenston formation did not behave as a generally massive rock, as indicated in the GBR, in the geotechnical baseline report, and therefore that the originally agreed-on support method using steel sets could not be practically installed."


Do you agree or disagree with that argument?


MR. EVERDELL:  This is the contractor's position at the dispute review board.


MR. CROCKER:  Right.  I am sorry, I should have directed that to Roger.  Do you agree with that?


MR. ILSLEY:  No, I don't entirely agree with that.  I think that the massive descriptor that was used was modified because of the higher frequency of jointing, as I have said.  There were other indications, significant indications, in the documents that some overstress would occur in the rock.  That was also revealed in the analysis done by the designer.  It was question of degree, how much of this failed rock would occur.


And their expectations of that and their subsequent support methods that were predicated upon that expectation did not in fact transpire.  As I said, the depth of the failure was much larger, and this was due to overstress of the rock rather than a frequency of the vertical jointing.  The mechanism is overstress.


MR. CROCKER:  Do you not, however, agree with me that the description in GBR C as "massive to blocky", as opposed to the modified description to some extent misled the contractor?


MR. ILSLEY:  Again, I think that's a qualitative statement, and that the analysis that would be conducted, was conducted, by ILF, the designer for the contractor, had to go much further than qualitative assessments of the rock.  They had to do quantitative analysis.  They had to take rock properties, measured rock properties, and insert them into an analysis.  That had to be done and was done.  And that transcended a consideration of "massive".  Yeah, maybe when you first look at it you say, Massive, that sounds good, but then you dig into it and you see that considerations of high horizontal stress, the rock properties, the quantitative aspects of the analysis would far be -- had much more weight in how you would assess the behaviour of that rock.


MR. YOUNG:  Just further to that, I believe that the contractor has overstated the case in calling the rock generally massive as well, versus GBR C, which referred to it as massive to blocky.


MR. CROCKER:  Okay.  I am looking at -- I am looking at page 82 of the compendium.  And I am looking at the comment which -- at -- under the heading "downstream section", 2(i), "results shown in figure 6.18, including one borehole from NF-33 indicate -- et cetera.


There is also -- I won't go through this again.  I can go through the exercise of comparing GBR C and the amended agreement, but I won't do that.  I think the points -- I have made these points already.


However, I can't -- we can't make the comparison here in argument, because 6.18 is there with respect to the amended agreement, but it -- unless we have missed it somehow, it doesn't appear to be in the -- along with the other figures with re -- in the GBR C, and can you tell me where that might be and why it might not be there?


And this is significant -- this is a significant graph, a significant figure. 


MR. YOUNG:  Offhand, we don't know.  We would have to look for that figure. 


MR. CROCKER:  Okay.  Can you undertake to provide it, please?


I mean, we can't make the comparison in argument without it.


MR. SMITH:  Yes, we will do that.


MR. MILLAR:  J1.2. 

UNDERTAKING NO. J1.2:  TO PROVIDE FIGURE 6.18 FROM GBR C.


MS. HARE:  Would you like to restate the undertaking?


MR. CROCKER:  Yes.  I can indicate the requirement.  In GBR C, which is appendix 5.4 to the design-build agreement, in 2.i it talks about the results shown in figure 6.18.  6.18 doesn't appear to be in the material, so the undertaking is:  Can you provide figure 6.18?


MS. HARE:  And the response was yes? 


MR. SMITH:  Yes, we will do that.


MS. HARE:  Thank you. 


MR. CROCKER:  I would like to go to pages 85 and 86, please.  And as I understand this, these are two graphs of the results of boreholes which were done in the Queenston formation.  And I would like you to confirm that, please.


The one on page 85 is, once again, appendix 5.4 from GBR C, and the one on page 86 is from appendix 5.4 of the amended agreement.  Are you with me? 


MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  Now, the two of them differ, because you haven't sort of joined the dots in the -- on page 86, and that's fine.


But it appears to me at the top of the graph on page 86, there are results from several boreholes that don't appear on the graph on page 85.  And I wonder whether you can explain that, whether -- I think we have both agreed that there wasn't any more testing done, so why is some of the information missing in the figures on page 85?


First of all, I should probably not presume that I am right in suggesting there is information on the second one that doesn't appear on the first.  Do you agree with me that there is information on the second one that doesn't appear on the first?


MR. EVERDELL:  There appears to be information on the second one that is not on the first one.  Now, the first one, though, is qualified for station 2000 to 7600; the second one, I don't know, the --


MR. YOUNG:  The same.


MR. CROCKER:  The same.


MR. EVERDELL:  Okay.  So I don't have -- it appears that there is additional data points shown, but I don't know why. 


MR. CROCKER:  Can you -- if there wasn't any further testing done, no further boreholes were drilled or done -- I guess drilled, for boreholes -- why is there more information on the second one?


MR. EVERDELL:  I mean, the indicators are that they are from the same boreholes.  There is just additional information.  And it could be on the baseline that the information was truncated to provide a most likely range, where the additional points were added to the geotechnical report attached to the ADBA for more completeness.


MR. CROCKER:  Okay.  Thank you.


Can you turn, please, to page 90 of the compendium?


This is from appendix 1 from the -- as indicated at the top of the page, the owner's mandatory requirements, and it was in the design-build agreement?  Do you agree with me?  On page 90? 


MR. EVERDELL:  Yes.  This is from the owner's mandatory requirements.


MR. CROCKER:  And I suppose for all of our understanding, tell me, please, what the owner's mandatory requirements -- what does that mean?  Where is it from?  What does it mean?


MR. EVERDELL:  Well, the owner's mandatory requirements were part of the design-build agreement and part of the amended design-build agreement as well.  And they established a threshold, basically, that the contractor had to meet with their design and construction.


MR. CROCKER:  And C.ii is headed "Appropriate in-situ stresses as given in the DBR."  I understand that to mean that the owner's responsibility was to describe the in situ stresses in the geotechnical baseline report; correct?


MR. EVERDELL:  Yes.


MR. CROCKER:  Turn over the page, please, then, could you, to 91 and 92?


Ninety-one is the -- as I understand this, again, the way in which the owner satisfied its obligations to describe the appropriate stresses in situ.  And they did it in this graph –- I'm sorry, in this chart.


And what it says in GBR C on page 91 is that at the location described -- and this is the first piece of information:

"... the tunnel is nearly parallel to minimum 'stress' transform..."


"Stress" is quoted; you see that?


MR. EVERDELL:  Yes.


MR. CROCKER:  And in the same point in the amended agreement, you say:

"Tunnel is nearly parallel to maximum 'stress' transformed."


 "Stress" is quoted. 


 Am I wrong in suggesting that your description in GBR C was wrong?


MR. EVERDELL:  I am not sure which one was wrong, but it appears that one of them is wrong.


MR. CROCKER:  Maybe I will just, in order to see whether we can determine which one of them was wrong, what -- the results of the project would indicate which of these is wrong, would you say?


MR. ILSLEY:  I think you can go to your figure 79.  It's a plan of the project with that boring, and it has a boring with the -- it's titled "stress orientations in the Queenston formation".


MR. CROCKER:  When you say 79, you mean 79 of the compendium?


MR. ILSLEY:  That's the numbering.  Yes.


MR. CROCKER:  Go ahead.


MR. ILSLEY:  And in the boring, in the extreme extremity of the tunnel, NF-33, there are two lines transecting the boring, and you see that the longer of those lines is sub-parallel to the tunnel alignment, so I suggest that that would be the maximum, so it's -- "the maximum" is correct.


MR. CROCKER:  So they should have said "maximum", not "minimum"?


MR. ILSLEY:  Yes.


MR. CROCKER:  That is what I thought.  Thank you.


Madam Chair, I have -- we have more of this information, but I think the flavour of it is pretty clear at this point, and the rest of it I think we can argue just from the material.  Normally it's not fair to do that without cross-examining on the material, but on its face it is quite clear.  It's not a question of -- I don't think we need much interpretation.


And so I would at this point be moving on to the third section of my cross-examination, which is different, and I am in your hands about whether you want me to start that now or start it in the morning.


MS. HARE:  I think it would be better to start it in the morning, so we will pick it up tomorrow then.


Mr. Smith?


MR. SMITH:  I just want to pick up on something Mr. Crocker just said, which is essentially, I will just argue the point.  I of course don't know what Mr. Crocker is going to say, but I certainly reserve my right to say later that if he wants to make an argument that hasn't been put to the witness that that may not be appropriate.


Mr. Crocker is not calling a witness to interpret the material, and if interpretation is required, obviously I am not waiving our right to argue that this material should have been put to the witness.


So I am just not in a position to -- I just can't passively let that go by, I am afraid.


MS. HARE:  But I think what I heard Mr. Crocker say was that the evidence speaks for itself, so he can argue it without asking any more questions.


Is that what you meant, Mr. Crocker?


MR. CROCKER:  Yes.


MR. SMITH:  I heard him say that.  I just don't know how he could say that, given the nature of the evidence and not knowing -- and I don't know what the argument is, so he may take that view today.  I just don't want to be taken to have agreed with it, that's all.


MS. HARE:  Fine.  Okay.  So we will resume tomorrow at 9:30.


MR. SMITH:  Thank you.


--- Whereupon the hearing adjourned at 4:18 p.m.
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