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Friday, June 13, 2014

--- On commencing at 9:36 a.m.

MS. HARE:  Good morning.  Please be seated.  Before we resume with panel 3 and Mr. Crocker's cross-examination, are there any preliminary issues?
Preliminary Matters:

MR. SMITH:  One preliminary matter, Madam Chair. Further to the Board's order of yesterday, OPG has filed the KPMG report.


We filed last night a public -- a public redacted version of the report, and I will just describe that in a minute, and we provided to everyone who signed the Board's undertaking a clean copy of it.


There are relatively few redactions that OPG has proposed, but we circulated, along with the version this morning, a one-page table that provides OPG's justification for the redactions.


I don't have anything to add in relation to that.  I would consider it our submission for parties' consideration.  I don't think that we need to address it now.  To the extent parties want to take a position in relation to it, either at the outset of panel 1 or at the time of their cross-examination, that's fine from my perspective, and I would be happy to move on with the Niagara Tunnel Project this morning because people should have an opportunity to digest the information we have provided.


MS. HARE:  Well, what I am thinking, without talking to my fellow Panel members, is we might get to panel 1 today, in which case it might be an issue today in terms of responses to the redactions.


MR. SMITH:  I think that's fine.  It may be difficult to speak about it in the abstract, but there aren't many redactions and they all arise from the same source, which is that it's labour-relations-sensitive.


So it's essentially the same justification in respect of every one of the few redactions.


MS. HARE:  All right.  Well, we haven't seen that yet and I am not sure if other participants have had an opportunity to look at it, so let's just park that for now.


MR. SMITH:  I am sure they haven't.  We only circulated it about half an hour ago.


MS. HARE:  Okay, thank you. So, Mr. Crocker, would you like to resume your cross-examination, please?

ONTARIO POWER GENERATION - PANEL 3, Resumed

Roger Ilsley, Previously Affirmed.


Chris Young, Previously Affirmed.


Rick Everdell, Previously Affirmed.

Continued Cross-Examination by Mr. Crocker:


MR. CROCKER:  Thank you, Madam Chair.  Good morning, guys.


I want to talk to you about the disputes which arose between Strabag and OPG as the project progressed, and they include the five that were considered by the dispute review board, which Mr. DeRose has dealt with to some extent, and I won't spend very much time with those, if there are some others that I will be more concerned with.


If you could turn to page 109 of the compendium, the discussion starts there.  And described at line 11 is the first, I believe, dispute which arose in the course of the project, even before the tunnelling began; is that correct?  And I am not looking at anybody in particular; I don't know who is most informed.


MR. EVERDELL:  Yes, the intake dispute was -- or claim, was before the tunnelling started.


MR. CROCKER:  Okay.  So if we look over the page, Strabag thought it was worth 19.3 million, which is described in the first paragraph.  OPG thought 5 million was more appropriate.  And the two parties settled at 7.5 million, correct?


MR. EVERDELL:  Correct.  And there was no -- there were different conditions than what was described in the contract documents, in terms of these large blocks of rock that were in the bed of the river that were unexpected.


MR. CROCKER:  Right.  So was GBR-C -- I am sorry, geotechnical baseline report C, then, considered to be misleading in that case?


MR. EVERDELL:  This was with drawings of the intake site area, which were part of the contract documents, that did not indicate the presence of these rock blocks in the bed of the river.


MR. CROCKER:  Okay, was -- the issue was resolved, there was an agreement reached.  Was there any, do you recall, attribution of responsibility as part of the settlement?


MR. EVERDELL:  OPG was responsible because these had not been identified in the documents associated with the contract.


MR. CROCKER:  Okay.  Was the 7.5 million paid out of the contingency which was discussed yesterday, do you recall?


MR. EVERDELL:  Yes, it would have been.


MR. CROCKER:  Okay.  So the contract price would have been raised by that amount?


MR. EVERDELL:  Right.  And that's documented in one of the amendments to this, to the DBA.


MR. CROCKER:  Right.  And was there any insurance involved, do you recall?


MR. EVERDELL:  No, there was no insurance.


MR. CROCKER:  If I can ask you then to turn to page 111, and I would like you to do a side by side, but I am not sure what page I am looking at here.


If you could put page 111 beside page 139 -- I am sorry for the -- maybe you can flip back and forth as opposed to doing that.  I apologize, 111.


Page 111 talks about an -- or is an amendment to the design built agreement increasing the price for what they call 1.6 -- we are looking under heading 2, changes to appendices.  1.6 is accelerated wall intake channel and approach wall.  Do you see that on page 111?


MR. EVERDELL:  Yes.


MR. CROCKER:  And what was that?  What does that describe?


MR. EVERDELL:  This is one of the cost items in the contract, item 6, or 1.6 as it's described here, and it was for training walls built in the Niagara River.  One is called the accelerating wall; it was built about 100 metres from the shoreline, and then the approach wall was built along the shoreline in order to improve the flow conditions to the new intake structure.


MR. CROCKER:  Okay.  And it was increased -- there was a contract amendment increasing the payment that was to be made for that piece of work, I understand.  I think that's what page 111 shows.


MR. EVERDELL:  Yes.


MR. CROCKER:  And was it -- it wasn't an increase by 62 million, was it?  It was an increase to 62 million and change?


MR. EVERDELL:  Correct, correct.  If you compare that with the original cost breakdown in the DBA, that difference would be apparent.


MR. CROCKER:  Okay.  That's a million and change increase?


MR. EVERDELL:  No, the one million -- the column that has the 1,007,000 is actually the Ontario retail sales tax component of the price, I believe, the way the table was set up.


MR. CROCKER:  Okay.  I have trouble thinking in those kinds of numbers for retail sales tax.  Okay.


If you look at page 139, it talks about, in the first column, 1.6 is the same item as was described on page 111, isn't it?  "Accelerated wall intake channel and approach wall"?


MR. EVERDELL:  Yes.


MR. CROCKER:  It says the increase was to 54,862,211, and I wonder whether you could -- that's about an $8 million difference between the number which appears on page 111, and I wonder whether there is an explanation for that.

MR. EVERDELL:  I think, yeah, this is the original from the contract, I believe, the appendix 11J of contract price.


MR. CROCKER:  And so it describes the original, and the amendment that we see at page 111 describes the increase?

MR. EVERDELL:  Yes.  But this increase to 63 -- or 62.3 million was amendment 3, and I think we'd have to look at amendment 1 and 2 to see whether there were any changes in that price before amendment 3.


MR. CROCKER:  To save me from going to the references to the material, would you agree with me that that was a problem which was attributed to -- or it reflect as problem that was attributed to OPG?

MR. EVERDELL:  It was -- yes, OPG was responsible for this change in condition valued at $7.5 million.


MR. CROCKER:  Okay.  Then the way we have done this, we have reproduced at page 112 the description of the dispute review board of their five claims, or their five disputes -– or the five disputes that were put to them.


MR. YOUNG:  It was single dispute with five different geotechnical parameters.  Single dispute, not five disputes.

MR. CROCKER:  Okay.  Five issues, though, five distinct --


MR. YOUNG:  Five different potential geotechnical issues.


MR. CROCKER:  Okay.  Three of them were attributed -- the fault for three of them was attributed to Strabag and the other two were to be shared; correct?

MR. YOUNG:  Again, that was the opinion of the dispute review board in regard to the conditions, the issues.


MR. CROCKER:  Okay.  And I am not sure that I am right, and if I am not I am sure you will correct me.  The first three listed there were Strabag's fault and the bottom two were shared?

MR. YOUNG:  No, the first -– well, the first three were findings in favour of OPG.  It's not really Strabag's fault or OPG's fault; it was findings that differing subsurface conditions didn't exist on those three parameters.


MR. CROCKER:  Right.  And differing subsurface conditions, that DSC acronym, was what determined who would get the benefit of the issue?  If it was a DSC, then Strabag's claim would be considered legitimate?


MR. YOUNG:  A DSC is a difference from the conditions that were set out in the baseline, and a DSC, an adverse differing subsurface condition, falls to the owner.

MR. CROCKER:  Right.  And Mr. DeRose yesterday asked you questions with respect to quantifying the individual issues, and you indicated to him that they weren't quantifiable, but that the total was $90 million, approximately; correct?

MR. YOUNG:  Strabag claimed a $90 million loss.

MR. CROCKER:  Right.  Right.  Okay.  So my counting is five disputes, but let's just say rather than my -- say the next one is seven, including the first one, I will call the next one the next one.  All right?  So that you can have all of those five considered one dispute.


I am interested -- and we describe it at page 113 of our compendium.  And the dispute is described at the very top of the pages.  It says:

"On September 11, 2009, about 100 cubic metres of Queenston shale and temporary tunnel lining", et cetera, "fell from the right side of the tunnel between" -- at those distances -– "about two kilometres behind where the tunnel boring machine was then located."


You recall that incident, do you?


MR. YOUNG:  I am familiar with that incident.  And this incident occurred under the second contract, the amended DBA, which –- design-build agreement, which replaced the original and effectively was a different contract structure.  So this was under a target price contract as opposed to a dispute under the DBA, the design-build agreement.


MR. CROCKER:  Okay.  On the next page, which is page 79 of the 145 piece that you prefiled, but it's 114 of the compendium, that middle paragraph starting on line 10, this was a problem because the realigned tunnel intersected a historical borehole which had not been properly filled; is that correct?

MR. EVERDELL:  Yeah.  It had not been filled or grouted before the tunnel-boring machine reached that location.

MR. CROCKER:  Right.


MR. EVERDELL:  Which was Strabag's practice, actually, on the contract.  That is what they normally did.


MR. CROCKER:  What was what they normally did?


MR. EVERDELL:  That they didn't grout any of the boreholes or -- any of the boreholes near the -- into or near the tunnel alignment until after the TBM had passed that location.


MR. CROCKER:  That proved in this case not to be the appropriate approach, didn't it?


MR. YOUNG:  In retrospect, yes.

MR. CROCKER:  I think on page 116 of the compendium at line 15, the way in which this problem was handled was described.  You say:

"At the time of this event, a decision was made to forego a claim under the builder's risk insurance because of the $2 million deductible.  Strabag requested a target cost increase of 4.5 million."


Actual cost 2.1, and then you go on.  You say that:

"The final impact of this incident was an increase to the target schedule by 17 days and an increase to the target cost by $2 million."


Correct?

MR. YOUNG:  Correct.


MR. CROCKER:  All right.  Under the amended agreement, how was that handled?  How do you -- how was that feature -- I know how it would have been had it been a design-build agreement, but how was it done?

MR. YOUNG:  Under the amended agreement, which was a target price contract, OPG pays the actual cost of executing the work.


Strabag is responsible for performance in relation to targets.


MR. CROCKER:  Right.

MR. YOUNG:  In the agreement.  So Strabag, if they meet a schedule target or exceed a schedule target, then there is a performance bonus and penalty around that target.


MR. CROCKER:  Right.

MR. YOUNG:  So the adjustments to targets reflect changing the guideline, if you will, or changing the performance, the goal lines, in relation to Strabag's performance measurement.


MR. CROCKER:  Right.  Was the target schedule changed as a result of this incident?

MR. YOUNG:  The target schedule was changed by 17 days.


MR. CROCKER:  Extended by 17 days?

MR. YOUNG:  Extended by 17 days.


MR. CROCKER:  And they were paid $2 million.


MR. YOUNG:  No, the target cost was adjusted by $2 million.


MR. CROCKER:  It's a different way of saying the same thing, I think.


MR. YOUNG:  No, it's not; it's not the same thing at all.


MR. CROCKER:  All right.  And the schedule was extended by seventeen days, despite the fact that this was Strabag's -- they were responsible for the problem?


MR. YOUNG:  The schedule was adjusted in accordance with the contract, and any responsibility for the problem in accordance with the contract was not directly allocated.


MS. HARE:  Can I just interrupt for a second, because I didn't understand what you said, Mr. Young.


Mr. Crocker said it's a different way of saying the same thing and you said no, it's not; it's not the same thing at all.


Can you elaborate on that, please, because I don't understand.


MR. YOUNG:  Yes, what was adjusted by $2 million was the target cost for performing the work.  It wasn't a direct compensation to Strabag, but it's a target value of the contract.


So Strabag could earn or not earn a performance incentive around its target price, and what was moved was the goal line that Strabag was trying to achieve for the cost of the work, but not -- but there was not a direct payment associated with that adjustment.


MR. CROCKER:  Perhaps you can explain how the goal line would have been changed to reflect the $2 million cost of this, then.

MR. YOUNG:  Strabag had a target price initially -- sorry, I need to go to the evidence.


MR. EVERDELL:  It's actually in amendment 2 of the amended design-build agreement, and that identifies the changes for several project change directives that were issued, similar to the amendment that you saw for -- that you showed us for under the DBA, or design-build agreement.


And it's project -- for project change directive 63, and it increased the value of item 13 in the cost breakdown, which is for the diversion tunnel, by $2 million -- so increased the target cost by $2 million and increased the target schedule by seventeen days.


MR. CROCKER:  Right.


MS. LONG:  Sorry, can I interrupt here now?  I have a question.  The $2 million, would that be add to -- I guess, can you distinguish for me between target cost and actual cost?  Is that an actual cost?


MR. YOUNG:  No, OPG pays the actual cost under the contract.  So whatever the actual cost was, in this case likely $2.1 million -- $2.1 million based on the evidence, the cost of the remedial work, OPG paid that.


The target adjustment reflects the measurement of Strabag, and how much was allowed to Strabag of that actual cost.


And that effectively, as I said, moved the goal line, moved the line which was measuring Strabag's performance, so that at the end of the contract, when it came time to assessing Strabag's performance on schedule and cost, Strabag's cost performance was measured against the line, which was $2 million higher as a result of this event.


So it's the nature of a target price contract where you set a performance target and you are incenting or disincenting around a performance target.


MR. CROCKER:  Maybe I can ask one more question, and that will make it a bit clearer.


Ultimately Strabag -- and I am going to get to this in a bit -- met targets here?


MR. YOUNG:  Correct.


MR. CROCKER:  Did they get $2 million extra because of this, or are they penalized $2 million as a result of this?


MR. YOUNG:  No.  This was simply an adjustment to targets that didn't reflect Strabag getting extra or less.


MR. CROCKER:  Okay.


MR. YOUNG:  Directly.


MR. CROCKER:  Okay, I am not sure I understand --


MR. EVERDELL:  If I might just try to explain a little bit what the final picture is?


And that is Strabag, because they completed the project and put the tunnel in service ahead of schedule, ahead of the target schedule and below the target cost, they actually earned the capped incentive that was in the amended design-build agreement of $40 million.


So they earned that by finishing early and finishing under the target cost.


MR. CROCKER:  Okay.  I understand that and I will get to that, and go over that with you.


MR. EVERDELL:  But this is all just part of that.


MR. CROCKER:  And is this -- what I am trying to understand, and I think maybe the Board is as well -- or maybe they are ahead of me, which would be usual.  But is this $2 million part of that 40 million?


MR. YOUNG:  No.


MR. EVERDELL:  No.


MR. YOUNG:  This is, as I said earlier, a target adjustment, not an amount that was payable.


MR. CROCKER:  Okay.


MR. YOUNG:  So in simple math, in simple math, if the contract was for a billion dollars, if it was -- what this did was adjust the target in that contract from a billion dollars to a billion and two million.


So if Strabag came in -- instead of coming in under a billion dollars, if they now came in under a billion and two million, they were eligible for the incentive.


MR. CROCKER:  Okay.  I thought I was asking you to get to that point earlier, but now I understand.


So this -- both adjustments, then, both in terms of the time and the money which Strabag was eligible to, were increased as a result of this incident; correct?


MR. YOUNG:  It didn't increase the eligibility of Strabag; it moved the goal lines.  The eligibility remained the same of a capped bonus.  The capped bonus value didn't change.  It moved the goal lines for the measurement under which that bonus was based.


MR. CROCKER:  Okay, I think we can move on.  Okay, if I could ask you to go to 117, please, of the compendium, 6.5.5.6.


This is another, I think, dispute between Strabag and -- this describes another dispute between Strabag and OPG, and you say:
"In the fall of 2009, it was noted that water from construction activities and surface water from the outlet portal…"


I have two questions.  Are we describing the same thing as I mentioned, as we were describing earlier, or is this another -- a different issue?


MR. EVERDELL:  This is different issue.


MR. CROCKER:  Okay.  Is an outlet portal another name for a borehole?


MR. EVERDELL:  No.  The outlet portal is where the tunnel exits, where the outlet structure was actually built.  So it's the downstream end of the tunnel.

MR. CROCKER:  Okay.  Then you describe what this is.  This was, you indicate four or five lines into this:
"A notice of defective project and a disallowed cost notice were consequently issued to Strabag."


What are you describing there?  Tell me what that process is.


MR. EVERDELL:  These procedures were outlined in the amended design-build agreement, and it was documenting, if we had a disagreement with Strabag over whether it was an allowed cost, which was actual cost, or whether it would be disallowed.


MR. CROCKER:  Okay.  And the way this new agreement worked, who -- if it's disallowed cost, then the target doesn't change and the -- either the target date or the target dollar amount doesn't change, correct?


MR. EVERDELL:  They would not be changed, and also it would not be part of the actual cost.  So Strabag would not be reimbursed that amount if it was a disallowed cost.


MR. CROCKER:  Right.  And there is no dispute resolution board involved in the amended agreement, correct?


MR. EVERDELL:  There is not.


MR. CROCKER:  Who determines whether or not a claim, if I can call it that, is allowed or disallowed?

MR. EVERDELL:  In this case as this evolved -- well, first of all, it settled between the parties, OPG and Strabag, but in this particular case, Strabag was able to demonstrate that there was not an issue with this.  Ultimately, the -- there was no leak in the membrane at this location, which was part of the tunnel permanent lining construction, and there was also no issue -- so that meant no issue with swelling of the Queenston shale and no issue with permanent -- the life of the tunnel structure.

MR. CROCKER:  Why was this one disallowed but the borehole 1, which I previously described, which you have agreed with me was as a result of -- was Strabag's problem, why was it allowed?

MR. EVERDELL:  It's basically following the terms of the amended design-build agreement, which does not penalize Strabag for the first occurrence of certain -- you know, of issues.  And we can find that section in the amended design-build agreement if we need it for reference.

MR. CROCKER:  No, I don't think it's necessary.  I understand.

So the borehole issue was -- pursuant to the contract that you negotiated with Strabag, the contract required that it be –-

MR. EVERDELL:  It be an allowed cost.

MR. CROCKER:  If we can go to 118, please, of the compendium, it describes another difficulty which arose because of subsurface conditions.  The tunnel roof partially collapsed at a different point along the tunnel than the previous one we were describing.

Line 13 indicates that a stop work order was issued; that, I assume, was by the Ministry of Labour?

MR. YOUNG:  Correct.

MR. CROCKER:  And then you describe where it occurred, and it wasn't in the Queenston shale.  It was in the Grimsby formation.

Was this an insurance claim?

MR. EVERDELL:  Yes.

MR. CROCKER:  Was the insurance paid on this, do you know?

MR. EVERDELL:  Yes.

MR. CROCKER:  What were the amounts involved?  Do you recall?  Maybe I can go farther.  If we can go to page 122 of the compendium, which is four pages farther in your material, maybe that's the description that you need, or that we need.

At line 2, it suggests that the total cost of -- I think we are talking about the same incident -- was 17.6 million; correct?

MR. YOUNG:  That is correct.

MR. CROCKER:  Okay.  Because the failure was less than 100 metres in length, and because of the insurance agreement, I gather, there was a $10 million limit on what the insurance company would pay for this; correct?

MR. YOUNG:  Yes.

MR. CROCKER:  Okay, so they paid $10 million.  That left 7 and a half, and how was that handled?  How was that $7.5 million handled?

MR. YOUNG:  That 17.6 million included work that was not insurable.  It was outside the fall of ground area, and it was really additional support work for the tunnel crown.  It was preventive as opposed to corrective.

So that was legitimately part of the work that Strabag needed to perform to complete the tunnel, and was at OPG's cost.

MR. CROCKER:  In this case, were targets adjusted?

MR. YOUNG:  There was a target adjustment amendment in relation to -- that reflected fall of ground too.

MR. EVERDELL:  Yes, and it was part also of amendment 2 of the amended design-build agreement, and it increased the target schedule by 77 days and increased the target cost by $12,442,640.

MR. CROCKER:  Okay.  Now, just so I can understand this now, then, the target completion date was extended 77 days as a result of this?

MR. EVERDELL:  Yes.

MR. CROCKER:  So just for these two incidents, the target extended date has now been extended -- I am a lawyer, not an engineer -- by 94 days?

MR. YOUNG:  Correct.

MR. EVERDELL:  That's correct.  And it consumed part of the contingency that we had in the OPG board approval for completion of the project.

I might also add that of that 12.4 million, the target cost was adjusted reflecting actual costs.  We -- 10 million was recovered from the insurance.  OPG was responsible for a $2 million deductible.

MS. HARE:  Can I just interrupt, sorry?  Because I am just looking at what was said and I don't understand what was said.  Oh, now my screen has gone past.

You are talking about additional -- now I'm losing more of it.  I do like being in control, but I can't figure this out.

You were talking about -- so that was legitimately part of the work that Strabag needed to perform to complete the tunnel and was at OPG's cost, but you talked about – I can't scroll down -- you talked about outside of the ground area, or something, I don't understand what you mean by that.

MR. YOUNG:  What happened was part of the tunnel roof fell, collapsed inside the tunnel, and the -- in order to ensure that the tunnel was safe in areas on both sides of that collapse, there was additional support work that was needed in the tunnel crown, which was not insurable work because it didn't -- it wasn't responsive to damage that had occurred in the event.  It was preventive work and was therefore a legitimately part of OPG's cost.

MS. HARE:  Okay.  Thank you.

MR. EVERDELL:  If I could just add to that, it was also part of Strabag's normal procedure as well, that they would monitor what's called convergence or the rock movement into the tunnel space.  And so they would monitor that and install additional rock bolts or other supports as necessary in those areas where there was more significant movement.

So this additional work outside of the area of the fall of ground was associated with that.

MS. HARE:  Okay.  Thank you.

Sorry, Mr. Crocker, for interrupting.

MR. CROCKER:  That's fine, Madam Chair.

So the target completion date was extended 77 days, I think you said.  Was that a period of time determined because of the actual amount of days that the project couldn't go forward as a result of the stop order?  Or was that something which was agreed to by the parties, that that amount of time would be added to the schedule?

MR. EVERDELL:  It was analyzed by our owner's rep on our behalf.  The impact on the operations in the tunnel that were following the -- that were still not past where the fall of ground occurred.

So that was the profile restoration and the arch concrete and then the grouting operations all needed to come through there, and those activities were on the critical path for completing the project.  And that is why there was an adjustment to the target cost associated with the fall of ground.

MR. CROCKER:  Okay.  Go over the page, then, or more than just over the page, forward to page 125 of the compendium.

This describes, as I understand it, restoration work which had to be done on the tunnel as a result of failures which we have spent a couple of days discussing; is that correct?

MR. YOUNG:  This was restoration to correct -- primarily to correct overbreak, and also convergence in the tunnel; so geotechnical conditions.


MR. EVERDELL:  And if we can -- there is a couple of photos in our evidence that illustrate the overbreak that occurred, as well as the operation to in-fill that -- return to the a circular shape the tunnel profile before the arch membrane and concrete were installed.


MR. YOUNG:  Exhibit D1, tab 2, schedule 1, page 84 and 85.


MR. CROCKER:  You like your pictures better than mine, the one we've produced on page 83?


MR. EVERDELL:  The one you have produced on page 83, or 125 of your compendium, is actually the bottom portion of the tunnel.  The photographs that we have just mentioned here are the upper portion of the tunnel, the crown, and it illustrates the overbreak.  I am not sure whether we can bring those up for everybody to see.


MR. CROCKER:  I was just teasing about our picture versus yours.  I understand what you are saying.


MR. EVERDELL:  No, but this explains the situation and why the profile restoration was necessary, and the extent of it.

MR. CROCKER:  While that is being done, do you agree with me -- so I don't have to go to the pages in this piece to point you to it -- that the work started in September of 2009 and wasn't completed until September of 2012?


MR. EVERDELL:  This was the profile restoration operation?

MR. CROCKER:  Yes, yes.  I think the two references are on page 84 and page 87 of this piece.  We didn't reproduce those.


MR. YOUNG:  84, it definitely started September 2009.  Yes, you are correct, September 2012.


MR. CROCKER:  How was this work reflected in the contract?

MR. EVERDELL:  This was part of the renegotiated contract, the amended design-build agreement.  And this was one of the operations required and built into the target cost and target schedule, when they were established.

And it -- you know, the cost of this work was actual cost that Strabag was reimbursed for.


MR. CROCKER:  Can you tell me what that cost was, please?

MR. EVERDELL:  I think if...

MR. YOUNG:  Just while he is looking for that, just to elaborate a little bit, if you go back to the differing subsurface conditions, and the excessive overbreak, and the DRB finding, this is really one of the actions that was required technically to correct the subsurface -- to correct for the subsurface condition that was found.

MR. CROCKER:  While you are looking for the actual cost, this was one of the items that the dispute review board said should be -- said or determined was the responsibility -- was a shared responsibility, wasn't it?

MR. YOUNG:  The excessive overbreak was one of the -- was one of the findings that was adverse to OPG of the dispute review board findings.


MR. CROCKER:  While you are looking for the price, I can ask you another question.

On what basis then was it determined, in developing this new agreement, that Strabag would be entitled to be compensated for this, in light of the fact that -- well, without my qualifying, why was it decided that Strabag should be compensated?

MR. YOUNG:  Well, I mean, the new agreement that was developed was a target priced agreement.  Strabag effectively, at the time of renegotiation, had a ninety-million-dollar loss, claimed a ninety-million-dollar loss, and the principle that was put forward by the dispute review board was that the pain should be shared, effectively, associated with this.

The structure of the renegotiated contract effectively was such that Strabag, if they performed well and exceeded targets, could earn a small profit, a very small profit, from the project overall.

So there was -- there was pain on Strabag's part vis-à-vis the entry position to the project overall.


MR. CROCKER:  So Strabag then, you are suggesting, didn't suffer any specific pain, to use -- to follow through with your analogy, with respect to this particular incident; it was sort after -- you are suggesting a general pain in completing the --


MR. YOUNG:  Well --


MR. CROCKER:  Let me finish, please -- in completing the job pursuant to the amended agreement?

MR. YOUNG:  What incident are you referring to?

MR. CROCKER:  It wasn't an event; the job, I guess, the profile restoration.


MR. YOUNG:  Again, profile restoration was part of the work that was necessary to complete the project.  And so profile restoration --


MR. CROCKER:  But it, again, was the result of something which the board determined was a shared responsibility.  It was a response to incidents that were determined by the board to be shared?

MR. YOUNG:  Again, I think if you look at the time that the board ruled, when the DRB ruled, the tunnel was about one-third complete.  Strabag had suffered a ninety-million-dollar loss, and effectively what was put in place at that point was a contract which, if Strabag performed well going forward, allowed them overall to earn a profit.

Strabag was still sitting in a significant loss position to go forward with, from the time that the contract was restruck.  They had to earn their way back out of that.

So the contract, going forward, the ADBA effectively allowed -- gave them an opportunity to earn incentives that would make up the loss.  But they were sitting in a loss position at that point, you know, reflecting some pain.

MR. CROCKER:  I understand  --


MR. EVERDELL:  And I think no contractor actually would take on additional losses.  So the claim, the DSC -- or dispute review board claim or hearing covering the differing subsurface condition was only for that portion of the tunnel that had been completed by that time, right, the historical, not going forward.

I don't think you would find any contractor that would willingly take on additional losses to complete -- you know, to stay for an extra four years on a project to not earn really any money, tie up some of their key people, you know, in order to finish the project.

So Strabag, I mean they really helped us out on this to continue with the job and build us a tunnel that's going to last for ninety years, a maintenance-free operation providing clean, renewable hydro power in the province of Ontario, so --


MR. CROCKER:  We will pursue that further.  But you were looking for the value of this, the dollar value.  Did you find it?

MR. EVERDELL:  Yes, I thought the cost breakdown that was provided in the evidence was to that level, but it's not.

It's part -- if you look at schedule -- sorry, exhibit L, tab 4.5, Schedule 1, which is the response to Staff 28 interrogatory, it has just one line item for the diversion tunnel, a total of 687.2 million.  And that represents the actual cost for the tunnel construction, which included the profile restoration.

If you require that --


MR. CROCKER:  Can I interrupt for two seconds?  For what it's worth, that schedule is at page 137 of the compendium.  That is the same schedule, is it not?


MR. EVERDELL:  Yes.  So you can see the value there or the actual cost of the diversion tunnel, 687.2 million.  And the profile restoration was a part of that.


MR. CROCKER:  Okay.  Would you be able to, please, let me know what part of it it is?  I will take an undertaking for that.


MR. EVERDELL:  Yes, we could do that.


MR. SMITH:  Yes, we will do that.


MR. MILLAR:  J2.1, and it's to identify the portion of the diversion tunnel cost that related to -- what was it?


MR. CROCKER:  Profile restoration.


MR. MILLAR:  Thank you.
UNDERTAKING NO. J2.1:  TO IDENTIFY THE PORTION OF THE PROJECT COST RELATED TO PROFILE RESTORATION.


MR. CROCKER:  Okay.  I want to move on --


MR. EVERDELL:  We didn't really get a chance to talk about those pictures that I identified and were brought up on the screen, so can we go back to that?


MR. CROCKER:  Only if the discussion doesn't take away from my time.


[Laughter]


MR. CROCKER:  I am teasing.  You go ahead.  If you think it's important, you go ahead.


MR. EVERDELL:  Well, this does illustrate, this photo 13 overbreak, in this case more than 4 metres.  So you can see in this picture the curved surface about midway up on the picture is the top of the tunnel-boring machine, and you can see how much rock was removed above that because it was loosened because of the high horizontal stress or overstress of that rock.


And then the next picture, photo 14, shows the -- or illustrates the operation for the profile restoration, where steel forms were installed and then shotcrete sprayed on them to make a circular shape again for the upper portion of the tunnel.  And above that was filled in with concrete, in order to make that solid again, to ensure that the 90-year service life of the tunnel is obtained.


MS. LONG:  Mr. Everdell, you've drawn our attention to, I guess, the exception of 4 metres of overbreak, but what was your anticipated overbreak when you originally scoped this project?


MR. EVERDELL:  The overbreak for the total length of the tunnel established in the geotechnical baseline report was 30,000 cubic metres, which is -- which would represent -- it would be only local areas.  Most of the tunnel would be circular from the TBM excavation.


MS. LONG:  Thank you.


MR. CROCKER:  We discussed yesterday the contingency, the $96 million dollar contingency.  I know we're talking about -- we have all been to another agreement at one point, but was -- why wasn't -- or maybe was -- Strabag's $90 million claim covered by that contingency?


MR. EVERDELL:  We -- in order to fund the project beyond the original board approval of $985 million, it was necessary to go back to the OPG's board of directors, get approval for the 1.6 billion estimated cost for the tunnel.  This is the superseding release.  I'm not -- that was, I think, attachment 8 to Exhibit D1-2-1, which provides the superseding business case made in '09.


And that, of course, includes the funds for what we paid to Strabag for their loss, which was, in fact, $40 million of the $90 million; that was the settlement.


MR. CROCKER:  I am going to skip a piece of what I was going to do, just so I can get to what I think is the most important part of what I have left into the time allowed.


I would like you, then, in order for me to do that, to go to page -- the schedule at page 137 that we talked about.  I am going to ask you to do a bit more creative side-by-side in this case, because there is a page of this part of the report that we didn't produce that I want you to look at, and it's at 106 of this 145.


MS. HARE:  Just to make sure we are all on the same page, Mr. Crocker, when you say page 137, you are referring to your compendium?


MR. CROCKER:  Yes.  I'm doing apples and oranges.


MS. HARE:  So what is being put on the screen is not correct.


MR. CROCKER:  No, it's 137 of the compendium and 106 of the 145, which is not in the compendium.


MS. HARE:  Do we need that as well?


MR. CROCKER:  Of D1, tab 2, schedule 1.


MS. HARE:  We need that?


MR. CROKER:  Yes.


MS. HARE:  Page 104, did you say?


MR. CROCKER:  106.


MS. HARE:  106? okay.


MR. CROCKER:  And what I would like to do is to review those two pages, to determine how sufficiently Strabag was compensated for their $90 million claim.


First of all, it says at a number of different places in this piece -- that is, the piece that's at D1, tab 2, schedule 1 -- that OPG was to verify the claim; that is correct, isn't it?  That was what you were going to do?


MR. YOUNG:  Correct.


MR. CROCKER:  And did you?


MR. YOUNG:  Yes, we did.


MR. CROCKER:  And did you allow all of the claim?  Or did you determine all of the claim, all of the $90 million was justified?


MR. YOUNG:  We determined that most of the $90 million was justified.


MR. CROCKER:  Okay.


MR. YOUNG:  So there was an audit performed on Strabag and various reviews done subsequent to the audit, and I need to...

MR. CROCKER:  I really just need you to confirm for me that how much of the $90 million --


MR. YOUNG:  I am just looking for that, for that number.


Now, Strabag claimed throughout that the entire 90 million was legitimate.  And there were a number of accounting items debated.


So in the end, OPG's view was that the actual -- that there was a -- 12.56 million of the amount claimed was not legitimate, based on OPG's view of the accounting.


MR. CROCKER:  So that leaves 87.8 million?


MR. YOUNG:  77.44, I think, if my math is right.


MR. CROCKER:  Okay.


MR. YOUNG:  It was.  That OPG verified and agreed with.


MR. CROCKER:  To what are you referring?  Just so --


MR. YOUNG:  I'm sorry?


MR. CROCKER:  What are you looking at?


MR. YOUNG:  I am looking at a note I wrote in the margin with that number.  Now, we did produce the audit report in response to –- okay.  SEC 041.


MR. EVERDELL:  That's Exhibit L, 4.5, schedule 17, attachment 14, in that SEC No. 41 interrogatory response.


MR. CROCKER:  Okay.  Okay.  All right.  So that's fine.  That answers my question.


As I understand it, you agreed in entering into the amended agreement to pay Strabag a lump sum, $40 million; correct?


MR. YOUNG:  Correct.


MR. CROCKER:  That doesn't appear on schedule 1, does it?


MR. YOUNG:  It doesn't appear -- I'm sorry?


MR. CROCKER:  On page 1, the schedule at page 137 of the --


MR. EVERDELL:  It also is included in the "Diversion tunnel" line item, which is item --


MR. CROCKER:  That is where it is, part of that 687.2?


MR. EVERDELL:  Correct, yes.

MR. CROCKER:  Okay.  Strabag met its targets in this case, both price and time; correct?

MR. YOUNG:  Correct.


MR. CROCKER:  So if we go to two-thirds of the way down the page, you have an interim completion fee of $10 million.


MR. EVERDELL:  Yes.


MR. CROCKER:  That was paid to Strabag?

MR. EVERDELL:  Yes, and that was -- this was part of the renegotiated contract, the amended design-build agreement, and it was incentive to keep Strabag on the job and finish it, basically.


So there was ten million for this interim completion fee, and that was when the TBM mining was completed; that is when it was due.  And then they also had a ten-million-dollar substantial completion fee, which was earned when the tunnel went in service.


MR. CROCKER:  And that is the next item on this schedule.

MR. EVERDELL:  Yes.


MR. CROCKER:  So now they have been paid forty, plus ten, plus ten – so 60 million of their claim; correct?


MR. EVERDELL:  They earned the last two by their performance, yes.  And they were paid 60 million, yes, forty plus twenty.


MR. CROCKER:  Okay, we can talk about that in a second.  Tell me what the schedule incentive, the next item on that chart, is.


MR. EVERDELL:  Yes, the schedule incentive is the incentive they could earn for completing or putting the tunnel in service earlier than the target completion date.


MR. CROCKER:  And they got that incentive?


MR. EVERDELL:  Yes.  They earned that incentive, yes.

MR. CROCKER:  Okay, so --


MR. EVERDELL:  And there was also a similar cost incentive if they came in under the target cost.  And the sum of those two were capped at $40 million, and Strabag the $40 million.


MR. CROCKER:  Okay.  Now that, to me, takes it to --Strabag earned a hundred million dollars in incentives here, correct?

MR. EVERDELL:  Not in incentives.  But they did --


MR. CROCKER:  I am sorry.  By meeting their targets, they earned a hundred million dollars?

MR. EVERDELL:  The settlement, the $40 million, plus the incentives that were built into the amended design-build agreement summed up to a hundred million dollars, yes.


MR. CROCKER:  All right, okay.  Would they have met their schedule incentive had they not received ninety-four days' extension to the original target date of completion?


MR. EVERDELL:  They would have earned some schedule incentive, because when the amended design-build agreement was negotiated, the target date for Strabag was set at June 15, 2013.

Amendment 1, I believe, to the amended design-build agreement for excess overbreak added seventeen days to the target schedule; that brought it to July 2 of 2013.  And then the amendment 2 added these additional ninety-four days to the target schedule for the impacts of the fall of ground, one and two.

But that having been said, they did in fact complete the tunnel on March 9, put it in service on March 9 of 2013, which was ahead of even the original target date established when the amended design-build agreement was negotiated.


MR. CROCKER:  But they wouldn't have received -- just to underline what you originally said, they wouldn't have received a full incentive had these dates not been extended.


MR. EVERDELL:  Correct.


MR. CROCKER:  Correct.


MR. YOUNG:  But those extensions were consistent with the contract.  They were consistent with the accountability that OPG had for the subsurface conditions.


MR. CROCKER:  I understand.  And they were made whole with respect to their ninety-million-dollar claim as well, and made a small profit as a result of this -- a small profit?  I don't know whether $10 million -- to me, $10 million isn't so small, but maybe it is to them; maybe it is to you.

They made a profit from this?

MR. YOUNG:  As our -- in our math, they made a profit. But again, that is a profit that's based on a job that went on for many years, and a job that cost over a billion dollars.  So it's not a big profit, relative to the project.


MS. HARE:  Let me just clarify something, because I can do it later, but it's easier to do it now.

Mr. Crocker you asked the question they wouldn't have received a full incentive had these dates not been extended, and Mr. Everdell said "correct."


Would they have received any incentive if the dates weren't extended?

MR. EVERDELL:  Yes, I believe if you -- based on the incentive structure of so many dollars per day of completing the tunnel ahead of schedule, they would have earned something in the neighbourhood of 25 million of the $40 million.


MS. HARE:  Even if the schedule hadn't been extended?

MR. EVERDELL:  Correct.


MS. HARE:  Okay, thank you.

MR. CROCKER:  I want to go into a different area and ask you something else.  And then, if I have time, I will go back to what I left out.

Hatch, and I don't know the full name of the firm, they did -- they were your subcontractors, if I could describe it that way, for doing the geotechnical baseline report, correct?

MR. EVERDELL:  They were our contractor.  They were our owner's representative, and were involved in putting together the geotechnical baseline report.


MR. CROCKER:  Right.  I would like to take this step by step.  The owner's representative came later in the game, correct?

MR. EVERDELL:  Well, they were involved through Acres, which became Hatch, in the investigations for the Niagara Tunnel Project starting back in about 1990.  And then they had actually put together in 1998, when the RFP was prepared, they had put together a geotechnical baseline report, and that became the basis.


So there was some revision to that after our owner's rep contract was in place, before the RFP, request for proposals, was issued in 2004.


MR. CROCKER:  Okay, I am happy with your giving me a full answer to these questions.  But I need you to give me the specific answers to the questions I am asking, because I am asking them for a reason, so that I can understand the process here.


Hatch did the geotechnical baseline report, correct?

MR. EVERDELL:  Yes.


MR. CROCKER:  Okay.  The geotechnical baseline report was determined to be responsible for a number of the problems, the subsurface problems, the breakaway issues, et cetera, by not fully identifying problems.


I don't want to go over any of that, because we went over it pretty extensively yesterday.  You would agree with that, wouldn't you?


MR. YOUNG:  No.  The GBR was not responsible for the differing subsurface conditions; the rock conditions were responsible.  The GBR --


MR. CROCKER:  You said -- if I didn't, I meant to say responsible because it didn't identify.


MR. YOUNG:  It was inaccurate in regard to the sub- surface conditions.


MR. CROCKER:  Okay.  Why didn't OPG take any action against Hatch?

MR. YOUNG:  OPG had no cause of action against Hatch.  There was no --


MR. CROCKER:  I am not sure -- the Board will attribute whatever weight they want to that; I am not sure that that is an opinion that is appropriate coming from you.


But in your view, they didn't have a cause of action. Is that what you are saying?

MR. YOUNG:  Correct.

MR. CROCKER:  Later in this process, Hatch became the owner representative, correct?  That's the sequencing of things?  These are two separate contracts, I assume.


MR. EVERDELL:  There was the contract with Acres that became Hatch back in the early 1990s, and that work was discontinued about 1993.

And then they were again engaged in 2004 for the Niagara Tunnel Project.

MR. CROCKER:  As the owner representative?

MR. EVERDELL:  Yes.


MR. CROCKER:  And that was a separate retainer than the retainer that they received for the preparation of the geotechnical baseline report?


MR. EVERDELL:  Sorry, the geotechnical baseline report was not prepared in 1993.


A version was prepared in 1998 under a separate contract for the request for proposal process that went forward at that time, and the contract wasn't awarded.


Then in 2004, they, on our behalf, drafted the GBR or geotechnical baseline report A that was issued with the request for proposals.  Strabag responded to that with their geotechnical baseline report B, and what was put into the contract as the baselines was the negotiated result of that.


So it was between OPG -- sorry, between OPG and Strabag, the negotiated geotechnical baseline report.


MR. CROCKER:  Was the awarding of a contract to the owner's representative a separate contract from anything that had to do with any of the geotechnical baseline reports?

MR. EVERDELL:  No, the owner's representative contract in 2004 included the preparation of the geotechnical baseline report A that went with the request for proposal process --


MR. CROCKER:  That is all I wanted to know; it wasn't a separate contract?

MR. EVERDELL:  No.

MR. CROCKER:  By 2004 the inaccuracies in the -- as Mr. Young described them, in the geotechnical baseline report were well understood.


Did you not think that Hatch might be, at that point, somewhat conflicted in --


MR. YOUNG:  I'm sorry.  The inaccuracies were not understood in 2004.  The inaccuracies didn't become apparent until the tunnel boring took place.


MR. CROCKER:  All right.  Do I have to the break, Madam Chair, or am I done?

MS. HARE:  Well, I did interrupt you several times, so we will take it to the break.

MR. CROCKER:  Thank you.  Has there been a project completion report prepared?

MR. YOUNG:  Project completion report?  The project is technically not complete at this point.  The final work that's being done on the project is borehole sealing and some environmental monitoring work, which was continuing into this year.


So the wrap-up and financial close on the project will occur later this year.


MR. CROCKER:  Have you begin to work on the "Lessons learned" part of that report yet?

MR. YOUNG:  There has been some work done on "Lessons learned" for the project.


MR. CROCKER:  Can you tell me, in light of that, whether you know or have decided what contributed most to the success or the failure of the project?

MR. YOUNG:  That work has not been complete in terms of "Lessons learned" work, and I can't tell you.  I don't know.


MR. CROCKER:  Can you tell me what worked well and what didn't work well?

MR. YOUNG:  I think it would be opinions at this point as to what worked well and what didn't work well.


MR. CROCKER:  You weren't shy about giving me your legal opinion earlier.  Are you shy about giving me that one?


MR. YOUNG:  I think -- I mean, it would be speculative, but I think that the design -- the amended design-build agreement target price contract structure ultimately worked well for OPG in getting the job done, and that was a big part of success in getting it done.  And the ability to keep the contractor engaged through some very difficult contractual conditions, engaged in the project to complete the project, that was a big part of the success.


Had the contractor walked off the job when the difficulties occurred, it would be a very different story, probably, that we would be talking about today.

MR. CROCKER:  Have you drawn any conclusions with respect to what constraints limited your performance -- yours being OPG's -- and how those constraints could be removed?


MR. SMITH:  Sorry, maybe just for my edification, what do you mean by "constraints", Mr. Crocker?

MR. CROCKER:  Well, I am just looking at the Niagara Tunnel Project execution plan dated January 2013.  I don't know where it appears in the material... it appears at Exhibit D1, tab 2, schedule 1, attachment 2, version 3.  And I was just reading the issues under "Lessons learned."


MR. EVERDELL:  What section is that?

MR. CROCKER:  I am sorry, 20.9.  And perhaps rather than my going through them all -- I can understand where you are with respect to this now, from the answers you have already given -- can you tell me, please, whether you have drawn any conclusions at this point -- and I am looking at the fourth bullet:

"Where did we have problems?  Should these have been foreseen?"


Have you drawn conclusions about that?


MR. YOUNG:  There is no final conclusion at this point.  The project is not complete, so conclusions have not been drawn.


MR. CROCKER:  Do you anticipate a report being done?

MR. YOUNG:  Later this year.

MR. CROCKER:  The other section that I didn't deal with would take me significantly longer to complete than I have, and so I will forego it and thank the Board and thank the panel.  We have no more questions.


MS. HARE:  Okay.  Thank you very much.


We will take our morning break now until 11:15, and, Mr. Stephenson, you will be cross-examining next.  Thank you.

--- Recess taken at 10:54 a.m.

--- On resuming at 11:18 a.m.

MS. HARE:  Mr. Stephenson, we are ready for you now.
Cross-Examination by Mr. Stephenson:


MR. STEPHENSON:  Thank you and good morning, panel.  My name is Richard Stephenson, and I am counsel for the Power Workers' Union.

I think I can be very brief. I just want to deal with this issue at a very high level.

I think I heard from prior testimony that the basic problem that led to the need for the renegotiated contract was that you ran into some surface conditions that were not contemplated by either -- or anticipated by either OPG or Strabag at the time that the design-build agreement was entered into.

MR. YOUNG:  That's correct.

MR. STEPHENSON:  Now, I know that there is a great deal of danger in the use of hindsight, but I am going to ask you to use it for a moment.

And I take it that the two OPG members here, you were involved in this project intimately at the time of the original design-build agreement?

MR. EVERDELL:  I was.  Chris came in at a later time.

MR. STEPHENSON:  Okay.  Is it fair to say that the if OPG and Strabag had known, at the time of the original design-build agreement, the information that they came to learn later in terms of the subsurface conditions, that the pricing under the original design-build agreement would not have been the same?

MR. EVERDELL:  I believe that's correct.  The pricing would have been higher.

MR. STEPHENSON:  Okay.  Are you able to, in any way, assist us and the panel, in terms of what order of magnitude we are talking about, assuming you had perfect knowledge at the time?

MR. YOUNG:  The tunnel that we built, effectively at a cost of approximately 1.5 billion, was reflective of the cost of that work.

It was reflective of the subsurface conditions that existed, and I think, had the subsurface conditions been fully understood up front, that would have been the price that we would have been looking at for this tunnel.

MR. STEPHENSON:  So is it fair to say that it would be wrong for anybody in the room to assume that you could have got this job done for the original contract price, if everybody had perfect knowledge at the time the original contract was entered into?

MR. YOUNG:  That is fair to say.  I think it's accurate that if we had fully understood those subsurface conditions, obviously the design basis, the baseline would have been different, and the price would have been different, reflective of that baseline.

MR. STEPHENSON:  Okay, thank you.  Those are my questions.

MS. HARE:  Oh, thank you.  So we now move to Mr. Rubenstein on behalf of Schools.

MR. RUBENSTEIN:  Thank you very much.  I've prepared a compendium of documents.  I don't know if the panel has that, or --


MS. HARE:  No, we don't.

MR. MILLAR:  It's Exhibit K2.1, Madam Chair, and we have copies for you.  That's the SEC cross-examination compendium for panel 3.
EXHIBIT NO. K2.1:  SEC CROSS-EXAMINATION COMPENDIUM FOR PANEL 3


MR. RUBENSTEIN:  They are all documents that are already on the record in this proceeding.  They're on the screen.
Cross-Examination by Mr. Rubenstein:


MR. RUBENSTEIN:  Before I begin my cross-examination, I just wanted to clear up two things.

The first was a question that was asked of you, Mr. Everdell, earlier on today by Ms. Long.  Ms. Long asked you what your expected amount of overbreak would be when the project was first scoped; do you remember that question?

MR. EVERDELL:  Yes.

MR. RUBENSTEIN:  And you replied that the geotechnical baseline reports set the expected amount at 30,000 cubic metres?

MR. EVERDELL:  Yes.

MR. RUBENSTEIN:  Am I correct that while the geotechnical baseline report set the expected amount at 30,000 cubic metres, OPG –- or, more specifically, the owner's representative -- had estimated the amount at 45,000 cubic metres?

MR. EVERDELL:  Yes.

MR. RUBENSTEIN:  All right, thank you very much. And the other thing is following up from Mr. Crocker's cross-examination today, and if I could -- this is not in my compendium, but if I could ask that what's brought up is schedule -- is Exhibit D1-2-1, attachment 2.  This is the project execution -- this is the project execution document.  It's at page 163 of that document.

MR. YOUNG:  Which revision?

MR. RUBENSTEIN:  This is version 3.  This is attachment 2.  It's the project target schedule.

Well, let me just ask you the question, and we can turn it up if it's needed.  But it's essentially the project target schedule for the Niagara Tunnel Project that was included for the revised agreement.

I was wondering if you can provide –- or, if it exists, by way of undertaking -- the actual target schedule.  The reason I ask is there was a lot of discussion earlier on this morning about how different events changed the schedules, and this would allow us to compare the actual schedules for the various events versus the target schedule.

MR. EVERDELL:  There was no revised version of the target schedule.  Under the terms of the amended design- build agreement, there was really only the one date, the target completion date, and it didn't -- I mean, we monitored interim targets, but that was the only one that counted.

MR. RUBENSTEIN:  All right, then that's all right. I would like to begin with Mr. Ilsley's report, and have a discussion about findings that you made in that.  In our compendium at page 20, we have provided a copy of that report.

Mr. Ilsley would I be correct that your report was intended to do four things?  The first is that you reviewed the geotechnical investigations conducted and the reports prepare for the design and construction of the tunnel, and you provided an opinion if they were completed to a professional standard.

Would you agree that was the first thing that you did in the report?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  And the second thing was you reviewed the design work undertaken by Strabag during the proposal preparation and during the actual construction, to provide an opinion if they were done to professional standards?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  And third, you were asked to provide an opinion as to whether it was appropriate to refer the dispute between OPG and Strabag to the dispute resolution board, and if OPG conducted itself appropriately?

MR. ILSEY:  Yes.

MR. RUBENSTEIN:  And then finally, you provided an opinion that the decision to renegotiate the contract with Strabag was reasonable and appropriate, given the circumstances?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  If I can take you to page 34 of the compendium, this is page 15 of the report?

This is with respect to the site -- your findings on the site investigation issues, and in the last full paragraph at the bottom, in the second sentence you say:
"The numbers of borings was appropriate, given the relative uniformity of the Queenston.  I reviewed a sufficient number of examples of laboratory and field test results to form an opinion that they were completed in an appropriate manner."

Can I ask you how you define an appropriate manner?  Is there a standard that you are comparing the investigations to?

MR. ILSLEY:  Yes, I – in one of my earlier jobs, I was a project manager on a project, and part of my responsibilities was to run a rock testing laboratory for my company that I worked for.

During my work in that capacity, I became familiar with the various standards of testing that are published, to which testing, laboratory testing should be accomplished to these standards, published standards.  And I looked at those test results and the manner of the test and the data sheets that were provided, and assured myself they were appropriately done.  I couldn't look at everything, of course, because it was extremely voluminous, but sufficiently to assure myself that they were appropriately done.

MR. RUBENSTEIN:  But these standards are not in your report?

MR. ILSLEY:  No.  No.  They would be American Society of Testing of Materials, ASTMs.  There are several volumes.  I have copies of those on my shelf in my office.  They're dated 1999, which would pertain to the dates of this testing.

MR. RUBENSTEIN:  So there is no material on the record besides your comments today that would allow us to sort of look at those standards and compare them to what actually happened?  We just have your -- there is no judgment to that, just that they match?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  All right.  And if I could take you now to page 20 of your report -- this is page 39 of the compendium -- and right under section 5.0 you say:

"In my opinion, both the quality and standard of the investigation met the generally recognized professional standards for work of the similar type and magnitude."

So with the standards that we just discussed, would they have been with respect to projects of the similar type and magnitude, or would they just be general standards about conducting site investigations?

MR. ILSLEY:  The latter.  There are suggested guidelines that are published by various entities; like, the US Corps of Engineers has suggested guidelines for exploration methods, what's adequate, what's appropriate to investigate.

In that regard also there are the suggested guidelines for the preparation of geotechnical baseline reports for construction, published by the American Society of Civil Engineers, which would guide me in reviewing what was done and provide a standard to compare to.

MR. RUBENSTEIN:  And again, those are not contained in the report?

MR. ILSLEY:  No.

MR. RUBENSTEIN:  And there are no citations to any of those sorts of standards or documents?

MR. ILSLEY:  No, no.

MR. RUBENSTEIN:  Can I ask why you wouldn't have included that in your expert report, if that's for comparing, you know, the situation that occurred with OPG towards a standard?

MR. ILSLEY:  It probably would have been a good thing to do, actually, to list the standards that I would normally use.

MR. RUBENSTEIN:  Thank you.  Do you recall from yesterday the discussion you had with Mr. DeRose?  And there was a discussion with the panel about the contents of the dispute resolution board decision, and with respect to the two issues, the excess overbreak and the table of rock conditions and rock characteristics.

The dispute resolution board found the geotechnical baseline review, at least with respect to the wording of those documents, was defective?  Do you remember your discussions, the discussions that the panel had yesterday with Mr. DeRose?

MR. ILSLEY:  Yes, I do.

MR. RUBENSTEIN:  In your expert opinion, do you agree that the geotechnical baseline report was defective?

MR. ILSLEY:  No.  I don't believe it was defective.

I would say there was ambiguity, but that in itself didn't make it defective.

MR. RUBENSTEIN:  Now, with respect to the issue of referring the matter to the dispute resolution board, your opinion, then, that was the correct course of action for OPG to do?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  And my understanding is the dispute resolution board was non-binding.

MR. ILSLEY:  Correct.

MR. RUBENSTEIN:  In your experience, is it common that dispute resolution boards for these types of projects are non-binding?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  Why are they generally considered non-binding?

MR. ILSLEY:  I think it's good to look at the genesis of the process of dispute review boards, which were developed hand in hand with the geotechnical baseline reports.

And they were perceived by the industry as being means of risk sharing, alternative dispute resolution to avoid litigation.

And the idea was behind it that if you had a panel of three experts on your dispute review board, experienced in the industry, they would be able to examine the evidence and give convincing reasons as to why and recommendations as to resolution of the dispute.

But because they didn't want to -- each party often does not want to abrogate its ability to go to court if they still feel that they want to, most parties elect to go non-binding.

You can go binding; it is dependent entirely upon the parties.  But usually -- you are right -- it's non-binding process.

MR. RUBENSTEIN:  Would you conclude that generally it's non-binding because parties don't have full confidence in the dispute resolution board and want another avenue?

MR. ILSLEY:  No, I wouldn't say.  I would say that the -- again, the purpose is to lay before the parties, who perhaps too have not been involved directly in the work, but will be responsible for commercial decisions, to give them some clarity in the issues, and look at the sense of how much that they are responsible for what occurred or not, and thereby make informed commercial decisions.

MR. RUBENSTEIN:  And now to the OPG witnesses, would you -- what was the reason why OPG, in agreeing in the first contract, the design-build agreement, that it determined that the dispute resolution board would be a non-binding process?

MR. EVERDELL:  I don't -- I don't think I was party to actual -- arriving at that decision, but it was our understanding that that was the norm for this kind of process.

And within our contract, we had a next step if either party didn't agree with the results of the dispute resolution board, and that was to take it to the International Chamber of Commerce for arbitration.

MR. RUBENSTEIN:  Thank you very much.

Mr. Ilsley, now, you reviewed the materials filed by the dispute resolution -- filed in the dispute resolution board hearing; correct?

MR. ILSLEY:  I did.

MR. RUBENSTEIN:  And that was to come to your conclusion that OPG conducted themselves appropriately; correct?

MR. ILSLEY:  Yes.

MR. RUBENSTEIN:  So you reviewed both OPG's initial submissions and Strabag's submissions to determine if OPG's rebuttal submissions were appropriate; correct?

MR. ILSLEY:  Correct.

MR. RUBENSTEIN:  And you have significant experience sitting on dispute resolution boards, as was discussed earlier, so in your opinion from reviewing all the materials -- and we briefly discussed this earlier -- do you agree with its findings?  And if not, can you explain and help us and the Panel understand where you think that they were incorrect?

MR. ILSLEY:  I agree with the findings in particular with respect to the amount of overbreak, which is the essential issue at hand.

The way it was presented in the geotechnical report that was included in the design-build agreement was that there would be 30,000 cubic metres of overbreak.  That is a baseline that was agreed between the parties and it was an indication of their expectations of the ground behaviour.

In the event that condition did not obtain -- there were -- there was considerably more overbreak -- this had ramifications not only in the tunnelling operation itself, but in the placing of the lining, which had to follow the actual excavation of the tunnel.

You had, then, to support it, to provide a safe working place so that the crews could go in and build the lining, which was a complex undertaking in itself, and the lining had certain requirements also in the design documents.  That is, it was not to be any excessive loose rock outside the perimeter of the lining.

So the loose rock had two ramifications: one, their direct impact on the mining operation itself, and secondarily, the fact that it had to be removed because of the lining design.

So that was the -- that all led from the fact that there was an excessive overbreak.

MR. RUBENSTEIN:  But you don't agree with the findings that the wording was imprecise or misleading?  You don't agree with those findings?

MR. ILSLEY:  I thought it was ambiguous.  I didn't think it was defective.  It wasn't helpful.  But in the end, the overbreak was plain on its face.

I mean, that was a baseline, it was a quantity; the quantity was vastly exceeded.  So that, I think, was -- I agree with that, that decision -- or that recommendation, I should say.

MR. RUBENSTEIN:  Now I just want to then talk about the recommendations about how to move forward, and with the -- and in the areas of excessive overbreak and inadequate table of rock conditions, essentially the dispute resolution board lays fault at both parties because of the ambiguity of the language, and essentially says that they should share in resolving it.

Do you agree with those recommendations?

MR. ILSLEY:  I think there is -- it's an encouragement, if you'd like, to negotiate, which I think was appropriate in the circumstances.  It was a guideline.

I have seen decisions where, when asked to, the Board will actually be asked to apportion the cost by percentage; that wasn't asked in this case.  It was asked of the Board in this case to give a decision with respect to the merit of the claims.

They went a little further, I think, by way of encouragement for the parties to come together to negotiate a solution.

MR. RUBENSTEIN:  And you agree, though, with that recommendation?

MR. ILSLEY:  Yes, I do.  It was appropriate in the circumstances of the construction at the time.

MR. RUBENSTEIN:  Now there was discussion yesterday in a similar vein, where you had described that usually phase 1 of these processes is essentially to determine -- I don't want to say fault, but what had happened.  And then, later on, to determine if there are sort of damages essentially needs to be awarded; that would be a phase 2.

So my question is to the OPG witnesses -- it is not clear from the materials if that was sort of an option in this case.

Could there have been sort of a second process to determine how the amount should have been shared?

MR. YOUNG:  I believe that the -- that really it's a suggestion that the parties negotiate.  I don't -- to give you the short answer, I don't know.

But effectively, what the DRB found was they found that there were differing subsurface conditions, which effectively makes it OPG's problem.  They then went on to suggest negotiation sharing within that context.

And so, at that point OPG was really faced with working within this ruling of the DRB and proceeding as the DRB had suggested, or proceeding with a further appeal to the international agency that was specified in the contract.

MR. RUBENSTEIN:  I understand that part.  But the question was – because, Mr. Ilsley, yesterday when there was a discussion about can you quantify the various elements of the claim.

And, Mr. Ilsley, you can correct me if I am wrong, but I understood what you had said yesterday is usually in the first phase of this type of a process, you don't do that.

First you determine what happened, if there is a differing subsurface condition.  Then there is a phase 2, where you would look at quantifying the amount and apportioning it in whichever way, based on, I assume, the phase 1 findings.  And I understand the board -- what recommendations the board made here.

But my question is:  Was that available to OPG -- or Strabag, I guess, as well -- to then go back to the board for sort of a Phase 2 process, as described by Mr. Ilsley yesterday?

MR. ILSLEY:  Well, what I described was if the parties could not agree as to those costs.

Firstly, on this case, this process was ongoing.  This was very early in the work; that is the first consideration.  And they had to, as has been described, continue with the work and further costs would be accruing.

But in a situation where, say, it was at the end of the work and there was a hearing on the merits, and then they were told to go away and negotiate, then they said, well, we'll come back.  We can't negotiate this; this is our position, and we are going to bring this to you for another recommendation.

So there's a second part on damages.

MR. RUBENSTEIN:  Are you saying that if it's in the middle of a project, you could not or you would never do a phase 2?  Putting aside the advisability of if it should or should not have been the course of action that OPG reasonably did or not.

I am just trying to understand if that was a possibility.  It just wasn't clear from the material if there was ever a possibility of a phase 2.

MR. YOUNG:  I don't believe OPG had a unilateral right to do that.  So OPG, working with Strabag, could have done that.

MR. RUBENSTEIN:  Okay, thank you very much.  That answers my question on that.

Mr. Ilsley, your last finding is you formed the opinion that the decision to renegotiate the revised contract with Strabag was appropriate and reasonable, given the disputes and the status of the project -- and I will just give you the reference for that.

It is on page 48 of our compendium, essentially the last sentence before the glossary, or the last half sentence before the glossary.

MR. ILSLEY:  Yes, I see that.

MR. RUBENSTEIN:  Can I just -- I just want to confirm.  Your opinion is that it was appropriate and reasonable for OPG to renegotiate a revised contract with Strabag, not that it was appropriate and reasonable to agree to the specific agreement that they eventually signed, that being the amended design-build agreement?

MR. ILSLEY:  Correct.  I am referring to the idea of renegotiation.

MR. RUBENSTEIN:  Thank you very much.  I want to move on to some questions with respect to the original business cases, the 2005 business case; this is on page 1 of our compendium.

There were some brief discussions yesterday with Mr. Crocker about this, but I have some further questions.

Am I correct that this essentially was the document that OPG provided to its board of directors to approve the 985 million dollars?

MR. YOUNG:  This was the document that OPG management used in regard to the approval of the money.  The board of directors would have received a summary document with this attached.

MR. RUBENSTEIN:  All right.  Now if I could take you to page 13 of our compendium, this is appendix C; this is the project risk profile.

Do you remember your discussion with Mr. Crocker about this yesterday?

MR. YOUNG:  Yes.

MR. RUBENSTEIN:  Now, he walked you through the various mitigation activities that you took with respect to sort of the first item there, that the contractor may encounter subsurface conditions that are more adverse than described in the geotechnical baseline review.

And he walked you through the various mitigation activities that took the risk before mitigation from high to risk, after mitigation, to medium, correct?  You remember that?

MR. YOUNG:  Yes.

MR. RUBENSTEIN:  Now, I want to understand.  What activities would OPG have had to do to make the risk after mitigation lower?

MR. YOUNG:  I don't believe that it would be possible to mitigate that risk to a low risk, given the nature of this work, the nature of the contract, the contractual structure – effectively, in any circumstance where the owner owns the underground risk.  So I don't believe that you could make it low.

MR. RUBENSTEIN:  So I want to clarify your answer. One of the reasons is because of the structure of the contract, you couldn't.

MR. YOUNG:  No, I am sorry, it is really the nature of the ownership of subsurface risks, the conventions around the ownership of subsurface risks.

The only way to make it low would be to change the convention associated with the ownership of subsurface risks.

So you would have to find a contractor that would take this on and own the subsurface risks, which would likely, if it was ever –- if anyone would do it, they would be pricing significantly to take those risks.

MR. RUBENSTEIN:  So instead of bringing the risk down to low, what activities would OPG had to have taken, in your view, to take the risk from high to some level lower than what is set out here, medium?  What other activities could have been done, besides the issue you just raised?

MR. YOUNG:  Other than starting the project and doing more significant underground work than OPG did, you know, for example, if you drilled a small tunnel and then bored it out to a big tunnel, the risk would be lower, but that would not be normally an economically practical alternative.

OPG spent tens of millions on the geotechnical investigations for this project, including the ADIT, including the boreholes.

And so that would normally be the practical limit as to what you'd do for investigations for this type of project.

MR. RUBENSTEIN:  So the reason that you would have not done more geotechnical investigations -- or you were describing sort of a smaller tunnel -- is the cost?  There's a cost issue?

MR. YOUNG:  Yes, yes.

MR. RUBENSTEIN:  And that is why OPG didn't undertake –-

MR. YOUNG:  Well, I don't believe it was considered.  This was considered to be the practical limit, the practical level to acceptably manage the risk.

MR. RUBENSTEIN:  So at the time, you didn't actually even consider anything more than the mitigation activities that are set out here?

MR. YOUNG:  I believe that's correct.

MR. RUBENSTEIN:  I can take you to -– actually, you don't even need to turn anything up.  There was a discussion, there was a lot of discussion yesterday, and I don't want to go through it again, but there were no more geotechnical investigations after 1993; am I correct?

MR. YOUNG:  After...

MR. EVERDELL:  Yeah, the only geotechnical investigations after 1993 were the additional seven boreholes done by Strabag in 2005 at the Buried Saint David's Gorge.

MR. RUBENSTEIN:  But no other investigations that made up the geotechnical baseline review?

MR. EVERDELL:  No.

MR. RUBENSTEIN:  And there was discussion this morning that those were done by Hatch MacDonald -- or, I assume, at that time, it was its predecessor, Acres -- that actually undertook or supervised the geotechnical investigations?

MR. EVERDELL:  The work done prior to 1993, in the concept phase it was led by Ontario Hydro staff.  Then in 1988, I believe it was, or 1990, Acres along with Golder Associates was brought in to -- and they conducted or led the geotechnical investigations.

They also involved people from the University of Western Ontario.  Dr. KY Lo, and University of Toronto, Dr. Edward Hoek, and other experts that were engaged in a review panel for the geotechnical investigations.

MR. RUBENSTEIN:  And then from those investigations, you are pulling up a sample from the boreholes, you are analyzing those in the lab, and then there is a preparation for the geotechnical data report; am I correct?  Is that sort of the next step in the process?

MR. EVERDELL:  Yes, the -- there were reports prepared each year for the investigations that were done in that year, typically from 1983 onward, and then all of that information from those several reports were compiled into what was called the geotechnical data report.  This is an 11-volume report that was produced, basically summarizing the data from all the different phases of the investigations.

MR. RUBENSTEIN:  And let me first ask:  When was the geotechnical data report prepared?

MR. EVERDELL:  There was a geotechnical data report prepared in 1998 for that RFP, our request for proposal process that occurred at that time, and then that information was updated in 2004.

MR. RUBENSTEIN:  And was the geotechnical data report in '98 and '99 and 2004, were they prepared by Hatch or its predecessor company?

MR. EVERDELL:  Yes.

MR. RUBENSTEIN:  And did they prepare their report in the role as owner's representative, or because they were involved in the geotechnical investigations?

MR. EVERDELL:  It was part of the role of the owner's representative in 2004.

MR. RUBENSTEIN:  And I assume Hatch undertook these tasks because OPG does not have the in-house expertise?

MR. EVERDELL:  Correct.

MR. RUBENSTEIN:  So when the geotechnical baseline review would have been prepared -- and I am counting 11 or 12 years after the end of the geotechnical investigations, I am talking about -–

MR. EVERDELL:  Yes, but the rock conditions didn't change over that time.  They have been there for millions of years.

MR. RUBENSTEIN:  But my question is:  In your view, there has been no technological or investigative innovation since 1993 that would have given more precise information?

MR. ILSLEY:  I think the tests that were done, the field testing was accomplished by Dr. Haimson -- the stress test in particular -- who is a recognized expert in that field.  He did that work originally and it still stands.  And it was good then, it was good for the -- his techniques are the same.

MR. RUBENSTEIN:  But if, say -- let me ask it this way.  If you decided to start doing, say, the geotechnical investigation much -- you know, in 2000, 2001, closer to the point of preparing the second geotechnical data report for the preparation of the geotechnical baseline report, would there have been new technological or investigative tools that would have been -- that would have existed for Hatch or whoever was preparing those documents, that would have given you a better sense of what the subsurface conditions were?

MR. ILSLEY:  No, I don't believe so.

I am currently involved in an investigation for a tunnel where we are using the most up-to-date field testing equipment -- not to say that the ASTMs are not -- with respect to testing, are not revised.

MS. HARE:  I'm sorry.  ASTMs, could you say --


MR. ILSLEY:  The American Society of Testing Methods, American Society -- yeah, they publish the testing standards, and they are revised on occasion.

For just a quick example, they have now made it mandatory that the test length of the unconfined compression test must be twice the diameter.  It used to be they would allow you to adjust if you had a sample which was at a ratio less than 2.  You could -- there was a formula for adjusting.

Things like that which are relatively minor, but I don't think would have affected the overall documentation that was presented in the GBR, the geotechnical baseline report.

MR. RUBENSTEIN:  So if I can summarize, in your opinion, the standards have not changed much since 1993 when the original -- the latest possible point where samples were being taken out and analyzed?

MR. ILSLEY:  That's correct.  Wire line, for instance, core recovery, the technique of triple-tube core barrels using wire line recovery to enhance core quality, all of those things were being used since the middle '80s.  I am experienced in that work, and that was used on the project.  So the stress measurement, in situ stress, the same technique he uses today, Haimson.

The electronics I am sure has changed, in terms of recording; you know, more compact.

But the basic technique itself and the purpose of it has not changed.

MR. RUBENSTEIN:  So putting aside the standards, is there actually -- recognizing that what's available is not the same thing necessarily as what are the defined standards, out there in the marketplace that are people that are doing geotechnical investigations, can they or are they using better investigative techniques than what was used in 1993?  Or at least in 2004, let's say, were they using...

MR. ILSLEY:  No I don't perceive that.  There is one perhaps area, which is called acoustic televiewer technology, which has been developing over that period, and I am not sure -- considering 2003 versus '93, I think that probably would have been improved potentially over that time because of electronics, the packaging of the instrumentation.

MR. RUBENSTEIN:  You are talking about between 1993 and 2003, and that -- between 1993 and 2003?

MR. ILSLEY:  I am not sure; I am speculating on the relative dates.  My experience with that is over a fairly long span.

I know with these methodologies, because of the electronics, people are trying all the time to innovate and improve accuracy.  That certainly happened.

But the underlying information that we are gathering and were gathered here, which were essential to the process, were properly gathered and then presented.  I don't see any gaps that would have resulted potentially in these innovations.

MR. RUBENSTEIN:  My question is just then to the OPG witnesses.  When you were considering -- when the geotechnical data report in 2004 was being prepared, did OPG consider, or did it ask Hatch itself:  Have there been new innovations?  Do we need to do new geotechnical investigations because of the time that has passed?

MR. EVERDELL:  I can't say for sure, but I don't believe there was any proposal to do additional investigations.

MS. LONG:  Sorry, Mr. Rubenstein.  I don't mean to steal your thunder here, but I do want to ask a follow-up question of Mr. Ilsley.

You are obviously talking about, I guess, method and technique.  But would your answer change with respect to, I guess, protocol as to how much testing should be done?  Has that changed in this interim time period? If we look at more projects that are being done, OPG did a baseline amount of testing.  Has the protocol changed that now more testing is done?

MR. ILSLEY:  I wouldn't say -- it's very difficult to draw a -- quantify for all projects, because each project in itself is so different, and that's why they are phased.

So depending on what you find, you would then focus your energies.  For instance, in this case, St. David's Gorge was seen as a particular problem and a hazard to the work.  So there was lot of focus, during that period that we have talked about, on trying to define its extent, how deep it was, the nature of the rock beneath it, because it was controlling where the tunnel was placed.

So each project has its own -- you start with a general approach and then focus it, phase the work, identify the issues.

In California, a lot of issues have to do with faulting because of our earthquake seismicity.  So we focus a lot on that; where are there, what are their extents.

I hope that answers your question; it was very general.

MS. LONG:  I may ask you some more questions later, but thank you, Mr. Rubenstein.

MR. RUBENSTEIN:  Not a problem.  When the geotechnical baseline report C was being negotiated between Strabag and OPG, who's actually doing the negotiating for OPG?  Is it OPG, or is it Hatch?

MR. EVERDELL:  Both OPG and Hatch were present, but Hatch would have been taking the lead on that, because of their technical expertise.

MR. RUBENSTEIN:  Now there was discussion with Mr. Crocker at the end of his cross-examination that concerned what transpired with respect to the geotechnical baseline report, and if OPG had considered taking legal action against Hatch.  And I think the answer that was provided by Mr. Young was no.

So my question is:  Was that considered?

MR. YOUNG:  OPG considered all aspects of the project in terms of the various aspects, legally and otherwise, in regard to how to move the project forward and achieve the project at least cost.

OPG did not see that there was an opportunity to pursue Hatch.  And further, effectively what Hatch had done in regard to the GBR was reflect the ground conditions in accordance with the measurements that had been taken, the sampling that had been done, and effectively there wasn't a technical flaw in the GBR, based on the data that -- the input data.

MR. RUBENSTEIN:  So first I would -- my first question in response to -- you can help me.  I think we had a discussion earlier.  Hatch was involved in the geotechnical investigation or its predecessor, Acres, was; is that correct?

MR. YOUNG:  That's correct.

MR. RUBENSTEIN:  And the dispute resolution board made findings with respect to the wording -- that there was wording issue, that it was too broad, and that made it defective, correct?

MR. YOUNG:  Correct.

MR. RUBENSTEIN:  And Hatch was involved in the negotiations about the wording of that geotechnical baseline report?

MR. YOUNG:  Hatch was involved, as was OPG, in that negotiation.

MR. RUBENSTEIN:  But would I be correct in saying that OPG relied on Hatch because of their expertise in this area?

MR. YOUNG:  Certainly OPG relied on Hatch certainly from a technical perspective, in that regard.  But both OPG and Hatch were involved in the negotiation.

MR. RUBENSTEIN:  So if there was a liability in your opinion -- if there was a flaw, a liability, it is both your faults?  That's a crude way to put it, but --


MR. YOUNG:  One would have to ultimately demonstrate that there was flaw, beyond the conclusion of the DRB.

MR. RUBENSTEIN:  Just to close off this section, with respect to my question about did you consider liability, or investigate potential liability with Hatch, your answer was sort of broader, that you'd looked at all possible ways to make the project as efficient as possible – I am paraphrasing.

But to my specific question: Did you investigate and consider the potential liability of Hatch?

MR. YOUNG:  I don't believe there was a lot of attention put to potential liability of Hatch.

Again, if we come back to what we are talking about overall, the issue overall was: was there a differing subsurface conditions?

The DRB found that there was a differing subsurface condition.  The differing subsurface condition was not Hatch's responsibility.  The differing subsurface condition was a function that the testing that had been done and looked at by Hatch and others didn't adequately represent the actual rock condition, and that's an owner's liability.

MR. RUBENSTEIN:  I just want to close off this section by just asking this question to Mr. Ilsley and to OPG.

If enough geotechnical investigations were conducted done -- in some cases, I believe, Mr. Ilsley you have said they went above sort of the requirements -- and the Queenston shale formations were uniform, how exactly -- the actual subsurface conditions, how were they missed?

MR. YOUNG:  This is -- I think if you look at geotechnical work in general, and every -- I would say that every project that I have been involved in that's had significant underground work, and there have been a number in terms of building major foundations, we have always encountered some variance from the expected subsurface conditions, and this has involved – there'd been geotechnical investigations done, the norm is that things are not exactly the same as you expect them to be, because you can never fully sample without actually conducting the exercise.

So it's relatively normal, as I said, in any project that you are doing significant in-the-ground work, to find that the conditions are not exactly as you expected.

MR. RUBENSTEIN:  Mr. Ilsley, would you agree with that?

MR. ILSLEY:  Generally.  I would like to make it maybe more focused in this case, where the issue was more related to rock behaviour, which is simply:  How does the rock behave when you first make the opening?  Does it stand there sufficiently long for you to do whatever you have to do to get underneath it to put in the support?  That is it the –- it is called stand-up time of the rock.

Considerations were made in the design appropriately examining the material properties of the rock, the stress regime, and both parties concluded that they could -- there was sufficient time to implement the various support methods that were envisaged in the contract, which varied depending on the severity of the conditions.

As we have seen there was an allowance for overbreak.  Now, the overbreak, if you apportion it over 10 kilometres of tunnel, would give you, say, over an 18-foot-wide strip, maybe a half a metre deep was their allowance throughout the tunnel.  Their expectation likely was that that material could fall to the bottom, and it wouldn't be of any particular concern.  They could put in their support, which would restrain further movement, and they could continue with the project.

What happened, though, was that the zone of failed rock -- the behaviour, in other words -- was much more vary than they anticipated.  It was instantaneous almost, occurring right at the front where the cutting wheel turns, and by the time it got back to their support, the location, which was about 4 metres to 12 metres behind the cutter head, they already had a condition that was beyond their control in terms of placing the support.

And their solution to that was to remove the loose rock, as you saw in that photograph earlier.  And there was a reason to do that.

Well, why not just support that rock in place, if you could, put something under it, a steel beam, a complete ring of steel?

That was not appropriate in this case, because the design of the lining particularly precluded loose rock to any degree beyond the lining.

So given those constraints and the fact that the contractor was responsible for the finished work, for building the lining and guaranteeing its performance, he was in control of that.  He said:  I have to remove that rock.

And that's what he did.  I hope that is to your question.

MR. RUBENSTEIN:  If I can move to page 72 of the compendium, this is an appendix to the project execution plan, January 2013, but the same appendix is in all of the execution plans.  This is a copy of the project charter.

Can I just first ask what exactly is the project charter?

MR. YOUNG:  The project charter is an initiation document prepared early in the project, which reflects the overall objectives stakeholders for the project.  So it's really almost an outline for the project execution plan.

MR. RUBENSTEIN:  Can I take you to page number 3 of that?  That's page 75 of the compendium.  This is under the section "Constraints and limitations."

I'm just going to read it.  It says:

"The government of Ontario through the Ministry of Energy indicated a strong desire for the Niagara Tunnel to be completed in the shortest possible time.  The selected design-build contracting approach provides the best means to achieve this objective."

Can we agree that further geological investigations would have taken time?

MR. YOUNG:  Certainly further geological investigations would have taken time, but the geological investigations were concluded effectively based on a judgment that they were done and there wasn't a need for further investigation.

MR. RUBENSTEIN:  No, I understand your opinion.  I don't want to go through that again.  I understand your position that they were adequate.

But I think we can simply just agree that further geological investigations would have affected the time --


MR. YOUNG:  Yes.

MR. RUBENSTEIN:  -- of the completion?

MR. YOUNG:  What this paragraph really refers to, though, is the use of a design-build approach, which is more efficient in time than a design-bid/build approach as an alternative contracting structure.  That's really the essence that's behind this paragraph.

MR. RUBENSTEIN:  Well, that is the second sentence, but the first sentence here lays out the government of Ontario's position?

MR. YOUNG:  Yes.

MR. RUBENSTEIN:  Essentially it wants you to get this done and completed in the shortest possible time.

MR. YOUNG:  Yes.

MR. RUBENSTEIN:  I was just asking that further geological investigations would have taken time.

MR. YOUNG:  Certainly they would have taken more time.

MR. RUBENSTEIN:  And so you wouldn't have completed it in the shortest possible time?

MR. YOUNG:  That's true.

But also keep in mind that this project had already effectively been tendered once in 1998, based on the geological investigations that were done, and there was not a time limit at that point.

So the decision was made at that time that the geological investigations were sufficient.  Six years later, they were still viewed as sufficient.

MR. RUBENSTEIN:  Just a few remaining short areas.

I just wanted to follow up with respect to the new amended design-build agreement.  And my understanding on this, it was discussed earlier on that there was a -- Strabag had claimed that they had -- there was a $90 million loss, and OPG had agreed to make a payment of $40 million, and that there was a right for OPG to audit Strabag about those claim losses to substantiate them.  And if there was -- I will just stop there.

Is that correct?

MR. YOUNG:  That is correct.

MR. RUBENSTEIN:  And from the discussions earlier on today, OPG did do the audit and substantiated, I think, I believe the number was roughly 77 million, 12-point-something disallowance, in your view --


MR. YOUNG:  That is correct.

MR. RUBENSTEIN:  So 77 --


MR. YOUNG:  Round numbers, yeah.

MR. RUBENSTEIN:  And my understanding also is that OPG had a right to claw back from that 40 million a proportionate amount?

MR. YOUNG:  That is correct.

MR. RUBENSTEIN:  Did OPG do that?

MR. YOUNG:  OPG did not claw back from the 40 million paid.  I can explain the settlement around this and the rationale for it.

MR. RUBENSTEIN:  Please do.

MR. YOUNG:  Strabag believed that they had suffered a $90 million loss.  OPG's audit of that really resulted in an accounting dispute as to what was a legitimate cost and what, in OPG's opinion, was not a legitimate cost, and that is where the 77 million came in.  77.44, I believe.

At that point, this was at the time when the contract was just being put in place, new contract being renegotiated.

It was a significant irritant to the relationship between Strabag and OPG, in that Strabag did believe that they suffered the $90 million loss.  And ultimately OPG made a management decision to preserve the relationship with Strabag, and settled with Strabag in regard to a formula around the disputed amount, which would have reflected that if Strabag had not met their cost target for the contract, Strabag -- that disputed amount would have become payable to OPG.

So rather than clawing it back, OPG ultimately settled on that disputed amount representing a claw-back if the Strabag didn't achieve the cost target on the contract.

MR. RUBENSTEIN:  So then the agreement sets out that you have a right to claw back if the amount, the 90 million, is not substantiated.  Your audit says that it's not substantiated to the tune of 12-and-change million dollars, but then you decided for other reasons that you would essentially not claw that amount back, but you would -- taken from your answer, you would turn that essentially into another form of an incentive?

MR. YOUNG:  First of all, just to clarify, OPG didn't have a right to claw back $12 million.  The claimed loss was $90 million, so -- and the OPG's settlement on that loss was $40 million.

OPG had a right to claim back on a ratio basis.  So OPG's right to claw back would have been about $5 million.

So ultimately, OPG effectively topped up the incentive.  Provided that they achieved the cost incentive, OPG would not claw that money back.

MR. RUBENSTEIN:  My understanding is -- and you can correct me, if I am wrong -- the terms with respect to the clawback and the $90 million, as well as the incentives for the total project being under the targeted amount and the schedule incentives, those are all sort of in the same document?  Those are all part of the amended design-build agreement?

MR. YOUNG:  Sorry, I don't follow.  What was the first part that you referred to?

MR. RUBENSTEIN:  I just want to make sure that the provisions that allow you to claw back some portion of the $90 million if the losses aren't substantiated, as well as the incentives, the schedule and the target incentives, were all in the same document?

MR. YOUNG:  I understand the question.  They are actually not in the same document.

The claw-back right is in the settlement document, and not in the ADBA.

MR. RUBENSTEIN:  Turning the sort of – let's say the prorated amount into another incentive, is that in the amended design-build agreement?

MR. YOUNG:  No, it's not.  That was determined after the amended design-build agreement was signed.  So it's in a -- it is in an amendment to the amended design-build agreement.

MR. RUBENSTEIN:  So before that amendment, that you made that amendment, you have a settlement document which says you are allowed to claw back if the amounts aren't substantiated.  You also have the amended design-build agreement that says that there are certain amounts -- incentives or disincentives --


MR. YOUNG:  Correct.

MR. RUBENSTEIN:  -- on the target and costs.  And then you find out that they have actually -- there is an amount that is not substantiated from that $90 million loss.

MR. YOUNG:  There is an amount in dispute from that $90 million, yes.

MR. RUBENSTEIN:  But you then decided with having the original incentives in a signed agreement, and having the settlement -- which I am assuming is a contract in and of itself -- you decided to take that $5 million and create another incentive?

MR. YOUNG:  We decided to claw back that five million only if the cost incentive was not -- the cost target was not met, which had the effect of increasing the cost incentive, yes.

MR. RUBENSTEIN:  And was there a belief that the current -- the incentives that you agreed in the amended design-build agreement were not sufficient?

MR. YOUNG:  No, at this point, that decision was really based on the -- it was dispute.  OPG and Strabag did not agree on the quantification of the Strabag loss after the OPG audit, and Strabag did believe that they had suffered the $90 million loss, and continued to believe, even with the OPG audit performed.

At the end of the day OPG made a management decision to preserve the relationship with Strabag, and effectively increase the incentive in order to get the job done.

MR. RUBENSTEIN:  Thank you, very much.

MR. EVERDELL:  If I could just clarify on that, this is documented in Exhibit L4.5, schedule 17; this is interrogatory response to SEC 041.  And attachment 14, 15, 16 and 17 provide the audit and the trail from that.

MR. RUBENSTEIN:  I just have a couple questions with respect to target pricing with the amended design-build agreement.

When you are setting the target price at the beginning, was the goal from OPG's perspective that the target price should be the actual price?  That is how you determined the target price?

MR. YOUNG:  That is the goal when you set a target price.

MR. RUBENSTEIN:  So then we would agree that setting the target price is key to determining the incentives?

MR. YOUNG:  Yes, in a target price contract, it is the key.

MR. RUBENSTEIN:  In that the targets were essentially a negotiation between OPG and Strabag?

MR. YOUNG:  Normally, and in this case, when you set a target price, what you are doing is you are getting a substantial amount of the engineering work for the project done, so that you have got a good basis for estimating the project.  And you are effectively working with that estimate as the basis for setting the target price, with negotiation around that estimate.

But you are relying as much as possible on factual information, engineering information about quantities of materials, labour costs, et cetera, and building up an estimate.  And then you are debating the merits of the elements of that estimate in establishing the target price.

MR. RUBENSTEIN:  So is Strabag -- so just using a hypothetical example, Strabag says we are going to need a certain quantity of material, and OPG or Hatch would say I actually don't think you need that much; you need less.  And then you negotiate --


MR. YOUNG:  That's correct.

MR. RUBENSTEIN:  -- between that amount.

MR. YOUNG:  That's correct.

MR. RUBENSTEIN:  And there is no -- I am hesitant to use the word “baseline” for something else, but there is no baseline or way to determine from a third party, or from sort of an independent source, what the appropriate, in this case, quantity would have been.

MR. YOUNG:  You would have -- again, OPG was working with Hatch in those negotiations.  So OPG is relying on Hatch's input in assessing those quantities.

If you were looking at different models that can be used and have been used, but not in this case, you could have two independent sets of estimates being built up.

MR. RUBENSTEIN:  I don't want to sort of -- I think another panel in this case will be talking more about target pricing.  I just wanted to focus on how you ended up determining it in this case.

Was Strabag predominantly the one coming up with the estimates?

MR. YOUNG:  Strabag had done the engineering work, and had done the estimating on it as a starting point.

MR. EVERDELL:  Yes, and they worked closely with the OR on what the rates should be -- that should be applied in order to come up with the agreed target.

MR. SMITH:  Owner's representative.

MR. RUBENSTEIN:  And we would agree -- or you can correct me, but Strabag as the contractor would have more experience than even the owner's representative.  They are the one who is are building the --


MR. EVERDELL:  Yes, they have the experience building tunnels of this size all over the world.

MR. RUBENSTEIN:  So then would we agree they have an incentive because there is -- they have an incentive that the price is -- the target price is higher than what they actually think the actual price would be.

MR. YOUNG:  That incentive is always there in a target price contract, in negotiating it.

MR. RUBENSTEIN:  And how did you guard against that inherent incentive that is --


MR. YOUNG:  You to apply knowledge diligently and look at -- look at scrutinized questions and look at independent information.

MR. RUBENSTEIN:  Thank you.  I just want to follow-up on a set of questions earlier on by Mr. Stephenson.  Mr. Stephenson had asked about what the cost would have been, or -- let me back up.

There was a lot of discussion yesterday that a hundred percent of sort of the overrun costs, the costs in excess of $985,000,000 was because of the differing subsurface conditions and the problems that were encountered; correct?

MR. YOUNG:  Correct.

MR. RUBENSTEIN:  And the question that I want to understand is:  If you knew what the actual subsurface conditions were at the time that you -- at the time of the design-build agreement, what do you think the cost would have been?

MR. YOUNG:  I believe that the cost would have been ultimately what the cost was.  The project involved -- it was a mining project, and it involved removal of a certain amount of material.

It involved lining the tunnel and filling the voids around that lining, and that was effectively what OPG paid for in this case; so the approximately 1.5 billion cost.

MR. RUBENSTEIN:  But would you not agree with me that some of the overrun costs were costs with respect to delays, where you had to wait with respect to -- there was overbreaks and there was scheduling delays because of it.  There was the dispute resolution board process, the costs of that, the costs of the experts for those sorts of processes, all the added sort of secondary work that needed to be done to remedy the design issues because of the subsurface, would you agree there is that amount of money that's included in the overrun costs?

MR. YOUNG:  First of all -- and I will go down the list of items that you raised, and please let me know if I miss any -- in regard to delays, there were no delays in the project, no technical delays in the project other than for technical reasons.

So, for example, Strabag continued to work through the mining operation while the disputes were going on.  There were no work stoppages due to dispute reasons.  So there is no incremental cost from -- on the actual execution of the work due to disputes.

If you look at the delays due to overbreak due to the falls of ground, those were a function of the work that was being conducted.  They occurred, the -- the situations had to be corrected in any case.  And so those would really have been a cost of doing -- they were a cost of doing the job.

Regardless of what you knew about the rock beforehand, you still didn't expect -- and I mean, at the point where the falls of ground occurred, Strabag had good knowledge of the general rock conditions -- didn't expect the ceiling to fall down.  So those costs were a function of the job that was being done.

When you get to items like the dispute review board, in terms of the project, the structure of a DRB was there; it was built into the structure of the project, and would naturally be there anyway.  So the basic structure and the costs of sustaining that structure would be part of the project.

If you get to the requirements for experts and evidence preparation, I grant you that, that those are additional costs that would not have been part of the whole picture, but those are, you know, de minimus in regard to $1.5 billion.

MR. RUBENSTEIN:  I don't dispute that, but a couple of the areas.

One is was there any activities that you essentially had to do twice?  So I am thinking of designing -- sort of Strabag, you know, designing or, you know, determining, doing the work about how they are essentially going to excavate the tunnel and because of the differing subsurface condition, they had to go it again or make modifications because of it, where if we knew about it at the front end, you would only have had to do that once.

Were there those types of things?

MR. YOUNG:  Strabag modified their process going forward to deal with the actual rock conditions they were finding, but -- and I will ask Mr. Everdell to comment on this, but the amount of extra work that that entailed was negligible.

MR. EVERDELL:  I would agree with that.  And one example would be for the tunnel realignment, there was additional engineering work required by Strabag's engineer, ILF, to come up with the drawings for that revised alignment.

MR. RUBENSTEIN:  I see the Board.  I know it's 12:30.  If I could have five minutes, I will –- or ten minutes, I will be finished with my cross.  I...

MS. HARE:  No, please continue.

MR. RUBENSTEIN:  And that will be helpful to the Panel.

Was there any materials that you had originally purchased that you needed to purchase different types of materials because of the condition of the rock that you encountered?

MR. EVERDELL:  Again, it would be minimal.  For instance, they had purchased some of the full ring supports which they weren't able to utilize, so that steel became scrap in the end.  But so -- I mean, there was partial recovery on the cost, but, you know -- and it would be, you know, minimal in comparison to the price.

MR. RUBENSTEIN:  How about this situation, which --thinking in terms of the overbreak issue, you were using some type of method and material to deal with that issue, and then at a point you determined that you would use a different type of material or you would use a different type of process.  So you might have changed -- there is no wasted material.  I'm not saying that, but you sort of changed -- was there any of that situation?

MR. EVERDELL:  In that case, Strabag would have -- if it was only minor overbreak, they would have just applied a thicker layer of shotcrete, the sprayed-on shotcrete in that area, but because of the excessive overbreak they needed to apply different procedures.

MR. RUBENSTEIN:  Let me just -- one last area.  This is with -- essentially it was discussed before, sort of a high-level question.

It was discussed with Mr. Crocker this morning that Strabag, with respect to the amended agreement, made very little profit.

MR. YOUNG:  Correct, based on our assessment of where we think they stood on it, yes.

MR. RUBENSTEIN:  That's your assessment, not Strabag's assessment?

MR. EVERDELL:  We do have Strabag's.  We know the actual costs and those were paid to Strabag, and we know what the -- incentives were paid and whatnot, and it adds up to the $100 million, the settlement plus the incentives.

MR. RUBENSTEIN:  And is it less profit than they would have made working under the design-build agreement and there were no differing subsurface conditions?

MR. EVERDELL:  It is less -- they were taking more of the risk, of course, in that.  And we don't know how much they had built into their fixed-price contract -- or fixed-price amount for that, but we believe they would have earned more of a profit under the fixed-price contract if everything had gone according to plan.

MR. RUBENSTEIN:  And that -- so then the lower expected profit -- lower actual profit for Strabag, that is something that Strabag and its shareholder, that's their loss, essentially?

MR. EVERDELL:  Yes.  That was part of their share.  They kept the key people on the job for eight years instead of four years, and so there would be a lost opportunity cost for them not being able to the use those people on another job, as well as any profit that they might have achieved.

So they were definitely a team player on this.

MR. RUBENSTEIN:  You think that was a fair outcome?

MR. EVERDELL:  Pardon?

MR. RUBENSTEIN:  That was a fair outcome, all things considered?

MR. EVERDELL:  Yes.

MR. RUBENSTEIN:  But in this situation, the added costs to OPG, you are seeking that amount entirely from ratepayers?

MR. YOUNG:  Yes.

MR. RUBENSTEIN:  No amount -- and there should be no amount that the shareholder should have to take on?

MR. YOUNG:  Correct.

MR. RUBENSTEIN:  Thank you very much.  Those are my questions.

MS. HARE:  Thank you.

So we will take our lunch break now, then, and we will return at 1:45.  It does look like we will start panel 1 today.

MR. SMITH:  Okay.  That was going to be my question, just to review the bidding.  They are available, so if we can start, that would be preferable.

MS. HARE:  Okay.  Thank you.

--- Luncheon recess taken at 12:36 p.m.

--- On resuming at 1:52 p.m.

MS. HARE:  I understand, Mr. MacIntosh, you are up next, and that you are cross-examining on behalf of Energy Probe and then VECC as well; is that correct?

MR. MacINTOSH:  Well, actually Dr. Schwartz is going to can the questions of Energy Probe, and I will ask the questions that VECC asked me to put forward.

We will be combining our times, but we don't need all that time.

MS. HARE:  Thank you, so we will proceed.  Dr. Schwartz?
Cross-Examination by Dr. Schwartz:


DR. SCHWARTZ:  Thank you, Madam Chair.  My name a Larry Schwartz; I am an economist and consultant to Energy Probe in this matter.

I should say that I haven't signed any confidentiality agreements, so I don't think any of my questions will relate to anything confidential.  But I will just make that clear in case it arises.

I would like to direct my first question to Mr. Ilsley on the basis of his very considerable expertise on the two contracting modes, design-build and design bid/build that he referred to yesterday.

Mr. Ilsley, if I could ask you for an expert's opinion rather than trying to explain OPG's rationale for what it did; it is well laid out in the report.

My question will then relate to Exhibit D1, tab 2, schedule 1, pages 22 and 23.  Here is a discussion of the contracting process, and that is where OPG makes its case.  But looking to your statement, Mr. Ilsley, yesterday that the design bid/build approach was not used in this case, even though it was widely used and perhaps may be even the standard approach in North America, which suggests to me that the design bid/build approach must have some advantages, or it wouldn't be widespread -- so widespread.

What, may I ask, as you see it, are the advantages to a design bid/build contracting approach -- not specifically with this project in particular, but in general?

MR. ILSLEY:  In general, the process -- just to review that quickly, because I think that helps in understanding the differences.

Design bid/build is the approach where the project is completely designed by a selected designer, so the first job of the owner is to find himself a designer who is expert in designing tunnels.

He would then go out do the geotechnical investigation, prepare a geotechnical report, and contract documents, specifications of a one hundred percent design, which he would then put on the street to bid.  The low bidder would take the work; that's usually the way that it's done.

Now, with the innovations in tunnelling technology in particular, which are considerable and which allow us to go places that even fifteen years ago, twenty years ago, or ten years ago, you would never even contemplate.

There is a consideration that the people who know most about this process are the contractors.  And necessarily that information is proprietary; they don't share it.

So the consultant that you hire may not have the expertise in the difficult project that you are contemplating.

So how do you get that expertise into the process during the development of the project documents?  That's where the design bid process or procurement process comes from.

It allows you, as the owner, to go out and find, say, half a dozen potential design-build teams.  Now, a design-build team would consist, first of all, of the contractor himself, who would then engage separately his own designer.  But the contractor is in charge of the preparation of the proposed -- response to a proposal.

But from the owner's perspective, first of all he will set send out an SOQ, a statement of qualification request.  Respondees will be reviewed and then, from that, he will select a short list of three to four design-build teams.

Then there is the process of developing the design, which is different.  The process is one of collaboration.  So a period of time -- first of all, you have three selected; each of those is running parallel at the same time with the development of the design over a period of time, and you would communicate with each party.  And some information they give you is proprietary because they think it's going to give them a bidding advantage.

But the essential thing is you would get their expertise.  You would understand why they are doing what they are doing, how they are designing their machine and why, and those elements of each particular preferences -- sometimes contractors prefer doing things a certain way; they are used to do that, and they understand it more -- would then be incorporated in their design.

Now, when they provide their design and proposal, they also give you a number, a bid quantity.  So there are two parts to it, usually in terms of evaluation.  To evaluate the winner, you have two parts to the process.  One is you would score him on the quality of his proposed and design approach, and you would provide a score for that.

Then you would provide a score for the dollar value of his bid.  You combine those scores, and then you arrive at a best value approach or a winning bidder.

But during that process, you, the client, the owner, has satisfied himself, to the degree that's possible, that he is engaging the best contractor, that the contractor understands what the issues are and then, therefore, priced it accordingly.

So that's the design-build, and the advantages to it are shortening of the overall procurement process.  And the other particular advantage, as I say, is that you engage the expertise of the contractor in the design process.

DR. SCHWARTZ:  Well, thank you -- is it Dr. Ilsley?

MR. ILSLEY:  No, no.

DR. SCHWARTZ:  Thank you, Mr. Ilsley, but you didn't answer my question.

My question was not about the benefits of the design- build.  It was about the benefits of the design bid/build which, as you said yesterday, have been traditionally used in North America.

If the design bid/build contracting and procurement method is so popular, and so widespread in North America, it must have certain advantages.  And I would like to hear you on what those advantages are.

MR. ILSLEY:  Well, it is hard to make a comparison because it was a process, if you like, a procurement process that was in place and then was -- is becoming replaced by the design-bid approach.

I can only say that the reasons are the ones that I described.  The advantages of the smaller one might be of the -- of the design bid/build approach might be where you are dealing with more traditional work, where the parameters are well known and the design is fairly routine.  In this case, design bid/build would be an appropriate procurement approach.  That would be an advantage.

DR. SCHWARTZ:  In your experience, has the design bid/build procurement method been used for relatively complex projects -- not perhaps tunnelling, but complex construction projects?

MR. ILSLEY:  Oh, it was used for complex tunnelling projects historically, because there was no other method available.  It was generally accepted this was the approach historically.

But in the context of now there being available design-build approach -- and there are other methods as well, other procurement.  Those are not the only ones.  In that context, I gave you one advantage, that in simpler projects, today, you would contemplate using a design-build -– design-bid/build --


DR. SCHWARTZ:  All right.  I am sorry.  That still doesn't address my question.

Would you say there are differences in risk allocation between design-build and design-bid/build?  I mean, is there something inherently different in the two, the way they allocate risks?

MR. ILSLEY:  Both have the elements of the GBR, the dispute review boards.  Both historically have developed that way as well.  They still have those elements in them.

DR. SCHWARTZ:  Okay.  So risk allocation is not, in your view, a reason to choose one method of procurement over the other?

MR. ILSLEY:  Only as it pertains to the assessment of the contractor expertise aspect.  That is a risk element --


DR. SCHWARTZ:  And that would arise in either case?

MR. ILSLEY:  Well, because you see, with design-bid/build a contractor can bid the work who may not have necessary qualifications to do the work, so you would, in that case, have to put some requirements in the design-bid/build contract; say, only bids will be accepted from a contractor who has mined a similar diameter tunnel, X many feet, as much as half of the one we plan to build.

There is a risk element in the design-bid/build in that regard, that you don't know to the same extent the quality, if you like, of the guy that you are going to employ.

DR. SCHWARTZ:  All right.  So I hear you to say that that problem occurs under both modes of contracting and that there is no -- to the extent that it arises under a design-bid/build, it can be dealt with.  I mean, there is nothing unusual about that.

So you put in your specs that you want somebody who has got some experience with so many feet of tunnel.  That would be consistent with a design-bid/build approach.

Now, again, I am trying to understand why this approach, which was so widely used in North America and even, apparently, as you suggested, for complex projects involving tunnelling, wasn't used.

Now, I understand that OPG's view -- it is in the materials and Mr. -- I am sorry, one of your colleagues on the panel said it was really a matter of time.  It appeared to be time-saving because we didn't have to put out two separate RFPs.  It was time-saving because we had direct contact with one party rather than two.  I think I understand that.

But there has to be a basis, there has to be -- doesn't there?  I mean, if design-bid/build is so popular, it must be because it has some advantages relative to those very serious advantages that OPG has --


MR. YOUNG:  If I can speak for a moment to --


DR. SCHWARTZ:  No, no, I am sorry.  I am sorry, I will be glad to hear you, sir.  I would like Mr. Ilsley, because he is the expert, and I'm calling --


MR. ILSLEY:  Were you talking specifically, though, about this contract at that moment?  Or you want to talk generally?

DR. SCHWARTZ:  No.  I'm talking generally.

MR. ILSELY:  Well, I think I have asked answered your question as far as --


DR. SCHWARTZ:  No, I've asked you what are the advantages to a design-bid/build, and all you have told me are the advantages of the design-build, and where there appear to be advantages to design-build -- or negatives, they also appear to be on design-bid/build.

So I am trying to figure out why it is so -- look, let me make it easy.  Let me suggest something and have you react to it.

It might be suggested that because the design-bid/build is a two-stage process --yes, it's timely and costly and two RFPs and nobody really wants to manage a difficult process.  The other thing, though, is that there might be some advantage, and in my very limited experience, organizations who contract see a very clear advantage to separating the designer from the contractor, as a matter of conflicts of interest designing a study -- design so specialized that only you can do it has to be a huge risk in design-build procurement.

So wouldn't you say that there are real advantages, which -- maybe you are thinking too hard on my question, which I think is what you are doing -- that design-bid/build has some real advantages that appear -- that could be -- that could make this approach a desirable one?  Let's put it that way.

MR. ILSLEY:  In terms of desirable --


DR. SCHWARTZ:  In terms of overall cost.

MR. ILSLEY:  Overall cost?  Again, I would say that it's really dependent upon the nature of the project.  If you have a relatively straightforward project, then I think design-bid/build, because of that simplicity, would be a consideration, a considerable consideration.

You are dealing with known technologies.  You are not pushing the envelope in terms of the size of the tunnel you are building, the technology that you are going to employ.  When you want some assurance that it's going to succeed, certainly.

DR. SCHWARTZ:  Are you suggesting that people who use design-bid/build are not seeking certainty?

MR. ILSLEY:  Well, you talked about risk earlier.  I am talking about certainty with respect to risk.

DR. SCHWARTZ:  Okay.

MR. ILSLEY:  As much as one can address that in the process.  And...

DR. SCHWARTZ:  Okay.  But there are risks in all complex construction projects.  I am trying to decide -- to focus on the distinctions involving procurement.

Let me make a suggestion to you, just to clarify.  And I think maybe you have touched on it when you said there aren't many people who have done this.  Tell me if you think it might be a valid, if unattractive, consideration to say that some of the people who can actually construct it wouldn't take it unless they could actually do the design work, because of the specialized knowledge involved and their fear that they would be -- maybe it's not true, but maybe the belief that their own proprietary knowledge might somehow seep out if they were involved in a design-bid/build.

MR. ILSLEY:  No, I don't think that's it.

DR. SCHWARTZ:  That's fine.

MR. ILSLEY:  Again, I think it's -- you know, the marketplace is changing.  For instance, bonding of projects has now become an issue, because projects have become so large, the size of projects have become so large.

And insurance companies want to see risk registers; they want to see in the contract that these have been properly measured.  Not to say you can't do a risk register for a design-bid/build, and you should, but that, I think, is better addressed in a design-build forum.

I can give you an example.  You know, I was working with the DC, Washington DC water authority, and eight years ago they went out for a very large bid on part of their facilities, and it was around a half a billion.  They got one bidder, which they didn't award.  And they spent a lot of effort preparing this package; it was design-bid/build.

So then they asked us, who were a part of a design review board at that time, to contemplate bringing on a new procurement design-build, and when we held workshops with the staff at the agency and had to sit with them and examine all of the aspects of design-build and how it would involve them directly -- because they were used to the design-bid/build delivery -- they were convinced that they could respond appropriately during this process, and that for them -- I mean, they had general counsel at these workshops.  They had the whole -- the design people, and they convinced themselves that, yes, it was an advantage, particularly because it would ensure that they would get responsive bidders, which they didn't have in the design-bid/build arena.  This was their goal.  They wanted to be sure that when they spent the time and effort to get this work out there -- and they were under stipulated decrees to get the work done as well.

So this is all I can offer you, you know, in terms of why the shift has begun and continues with the procurement process.

DR. SCHWARTZ:  Are you familiar with the procurement processes of Infrastructure Ontario?

MR. ILSLEY:  No.  Infrastructure Ontario, is that an entity?

DR. SCHWARTZ:  Fair enough.  Yes, it is.  They have a variety of contracting processes.  It's something I pay attention to, different contracting methods and so on.


All right.  Well, thank you, I guess I didn't get the real features of why design bid/build is so widely used, but let's leave that.

Maybe I will give – I'm sorry, Mr. --


MR. YOUNG:  Young.

DR. SCHWARTZ:  Mr. Young the opportunity because he wanted to address it.

I guess the question is this overall:  Why would two separate procurement processes have increased overall cost, which is perhaps another way of saying does OPG use design- build exclusively, or does it use design bid/build as well on complex projects?

MR. YOUNG:  I have used both processes.  As Mr. Ilsley said a minute ago, one of the big advantages of the design-build process is that you can have the contractor and the designer working together.

So you can take the real world practicality of the contractor who has built other tunnels, or whatever it is you are building, who understands the problems of the construction methods very well, and you can take the textbook engineering of the designer and you marry those together.  And together you can get a better overall product, which can be executed more efficiently.

So that's really why you'd be looking to the design-build process to give you a lower cost.

DR. SCHWARTZ:  All right, thank you.

MR. YOUNG:  So bringing the creativity of all the parties together to generate the best result.

DR. SCHWARTZ:  Thank you, very much. If I could move on to a different question which relates to the material at Exhibit D1, tab 2, Schedule 1, page 35 -- which perhaps could be said to start at page 34.

Reference is made on page 35 to a report from Access Capital.  Is that report available?

MR. YOUNG:  I can check whether it is.

DR. SCHWARTZ:  I may be wrong; I haven't seen it.

MR. YOUNG:  I don't believe it's filed in the evidence.  I am not sure I have actually ever seen it.

MR. EVERDELL:  It's not in the evidence.

DR. SCHWARTZ:  Could we ask -- could Energy Probe request that document to be produced as an undertaking?

MR. SMITH:  Yes, we will take a look for the document and if we can find it, we will produce it for sure.

MR. MILLAR:  J2.2.
UNDERTAKING NO. J2.2:  TO LOOK FOR AND IF AVAILABLE PRODUCE THE ACCESS CAPITAL REPORT


DR. SCHWARTZ:  Thank you.  There is on page 35, just at the end of this section 4, project business case and budget, the last line in that section on page 35 is:
“Under most of these scenarios, the project remained competitive with the 8 cents per kilowatt-hour price, then used as a proxy for the price of renewable energy alternatives.”

Just to clear my mind, I take it this is not in the Access Capital report, but in the business case summary that is referred to on page 35?

MR. YOUNG:  Yes, I believe you are correct.

DR. SCHWARTZ:  So the business case summary which refers to -- also included sensitivity analyses and so on.

MR. YOUNG:  It does, and it was filed as -- in the disc that went out with these as appendix – sorry, I am just looking for the number.

DR. SCHWARTZ:  And the business case summary was developed in 2005?

MR. YOUNG:  It was approved July 28, 2005.

DR. SCHWARTZ:  Oh, okay.  Where -- and I must say I haven't looked at it, but would I find in that document the source or the authority for the 8 cents per kilowatt-hour price for renewable energy alternatives that that report used as a benchmark?

MR. YOUNG:  The business case refers to the province's recent RFP for renewable energy supply alternatives.  That's the wording that's in the business case, so it would have been an RFP from that time period.

DR. SCHWARTZ:  Thank you very much.  I will have to take a look at that as well.

My last question from your exhibit then is Exhibit D1, tab 2, schedule 1, page 40, which talks about the project execution plan discussed in section 6 and, among the bulleted points on page 40, gives a discussion of quality.

It begins:
“The design and construction must meet all specified performance requirements, including a 90-year service life without any outages for key elements.”

Going on in the second sentence:
“The project must also deliver the guaranteed flow, or the contractor will have to pay liquidated damages.”

I am sure there is a confusion in my mind, but does the guaranteed flow guarantee also last for ninety years?

MR. YOUNG:  No, it's not -- the 90-year life is a design requirement.  The flow guarantee has liquidated damages on it.

So it was a design requirement effectively providing engineering assurances, subject to engineering review, that the tunnel was expected to last ninety years, but without a financial guarantee tied to it.

DR. SCHWARTZ:  Okay.  So in fact, there is no guarantee?

MR. YOUNG:  There was a --


DR. SCHWARTZ:  I am sorry, I apologize for interrupting; I shouldn't have said that.

Is there a party to whom OPG can look if the 90-year service life for some reason gets shortened to forty-five?

MR. YOUNG:  Contractually, no, there is not.  Once you get beyond -- and I will ask Mr. Everdell to confirm the one year --


MR. EVERDELL:  One-year warranty, yes.

MR. YOUNG:  So there was a one-year warranty.  The tunnel is designed to last ninety years -- reviewed from an engineering perspective to last ninety years, but not financially warranted by anyone for that life.

DR. SCHWARTZ:  So if something were to happen then it would be on OPG's --


MR. YOUNG:  OPG's risk.

DR. SCHWARTZ:  -- risk, okay.  I see that I am being too long.  May I ask just one other question which isn't so much in the evidence, but is in the interrogatories and OPG's responses on issue 4.5 to Board Staff interrogatories 29 and 30, and I believe the relevant reference is Exhibit L2-4.5, schedule 1, where there is some discussion about OPG capitalizing the direct labour costs of its own employees who worked on the project into, I take it, the rate base for the project, but that central and overhead administrative costs were not capitalized and just added to the revenue requirement.

And I wonder, to be specific, is there a particular financial advantage to OPG in the way it has chosen to capitalize certain direct costs, and not the central or overhead costs that it could reasonably allocate to the project?

MR. YOUNG:  I am not aware of any, but I think -- I am not sure I am qualified, and it may be better answered by the finance panel.

DR. SCHWARTZ:  That would be fine.  Thank you both very much -- panel, and to members.

MS. HARE:  Thank you.  Mr. MacIntosh?
Cross-Examination by Mr. MacIntosh:


MR. MacINTOSH:  Panel, I am David MacIntosh, consultant to Energy Probe, and as you heard me inform the chair, I am asking these questions on behalf of the Vulnerable Energy Consumers Coalition.

If you have answered any of these questions put to you by another party, please let me know.

According to Exhibit D1, T-2, S-1, page 10, you will see in the third paragraph:
"The definition phase costs of the Niagara Tunnel project were written off by the predecessor company Ontario Hydro, and are not included in the Niagara Tunnel project costs."

Had they not been written off, can we assume that the tunnel would be costing ratepayers more than the $1.6 billion?


MR. YOUNG:  Yes, you can.

MR. MacINTOSH:  Moving on, Exhibit L-4.4-1, Staff 21, in part (d), OPG describes the mitigating activities it undertook with respect to this project, including design-build agreement, the geotechnical baseline report, dispute resolution board, liquidated damages, et cetera.

Is it true that the cost of all these mitigating activities are proposed to be recovered from ratepayers, except possibly the liquidated damages?

MR. YOUNG:  The cost of the project as a whole, including the cost of putting the contracts in place -- and these are largely contractual measures -- is expected to be recovered from ratepayers.

MR. MacINTOSH:  Is there a separate break-out in your evidence of the mitigation costs?

MR. YOUNG:  No, there is not.  And these are really not readily separable from the main activities.  These -- the activities that we are talking about here are really primarily contractual risk mitigation activities, and they really are part of the costs associated with putting the contracts in place.

MR. MacINTOSH:  If applicable, based on the response to the first question about the total costs, is there any estimate of costs incurred by OPG that are not being recovered from ratepayers?

MR. YOUNG:  OPG is requesting full recovery from the ratepayer for all costs.

MR. MacINTOSH:  Thank you.

MR. YOUNG:  With exception, obviously, the write-off, for example, that you identified earlier, per our evidence.  And also with the exception of some non-capitalized costs associated with removal of equipment from old facilities that was related to the project.

MR. MacINTOSH:  Right.  Is there an estimate available of the savings to ratepayers as a result of Strabag writing off some of its expenses?

MR. YOUNG:  Not readily available.

MR. MacINTOSH:  In part (e) of the same exhibit, OPG states that it cannot quantify the cost impact had the mitigating activities not taken place.

Is it fair to say that, then, that it is impossible to quantify ratepayer benefits of the mitigating activities?

MR. YOUNG:  I think it's fair to say that it would be difficult or impossible to separate out the benefits of those activities.  Those activities did provide, undoubtedly provide some benefits, but it would be difficult to quantify those benefits.

MR. MacINTOSH:  Attachment 2 to Exhibit L4.5-17, which is SEC 35, there are biographical notes for Mr. Everdell, who was the last project director of the Niagara Tunnel project.

Mr. Everdell, have you ever had any prior experience managing or directing a similar large tunnel project?

MR. EVERDELL:  No, but I have been involved in the earlier phases of this work for -- since about 30 years ago.

MR. MacINTOSH:  Those would be the written-off phases?

MR. EVERDELL:  That was -- part of that was the written-off phase, yes.

MR. MacINTOSH:  For this following question I have two references, L4.5-17, which would be SEC 38, and also Exhibit D1, T-2, S-1, page 94.  And both are dealing with insurance claim.

The owner's representative submitted a claim for 17.6 million, but the adjuster only allowed a claim of 10 million, which was expected to be paid by the insurer on October of 2013.

Has OPG received that $10 million?

MR. YOUNG:  Yes, that payment was made.

MR. MacINTOSH:  Thank you.  And as for the other 7.6 million, which was not recovered from the insurer, is that included in the recovery from ratepayers?

MR. YOUNG:  Yes, it is.

MR. MacINTOSH:  Those are VECC's questions, Madam Chair.

MS. HARE:  Thank you very much.  I think that takes us to Board Staff, Mr. Millar.
Cross-Examination by Mr. Millar:

MR. MILLAR:  Yes.  Thank you, Madam Chair.

Good afternoon, panel.  My name is Michael Millar.  I am counsel for Board Staff.  I have a few follow-up questions in a few areas.

I provided OPG with a Staff compendium for this cross-examination.  I propose to give it an exhibit number.  I believe -- Madam Chair, are there copies on the dais?

MS. HARE:  Yes.

MR. MILLAR:  These will be Exhibit K2.3.  These are all -- I'm sorry, K2.2.  And these are all documents that are already on the record.  It is just provided for ease of reference.
EXHIBIT NO. K2.2:  Board Staff CROSS-EXAMINATION COMPENDIUM for Panel 3.

MS. HARE:  Thank you.

MR. MILLAR:  Mr. Ilsley, if I may, I would like to start with some questions for you.  And perhaps if we could turn to page 2 of the compendium, you will see an excerpt from your report.  I just want to read from close to the beginning of -- I guess it's section 5.0.  And you will see the second paragraph.  I will read it out.  It says:

"The natural variability of the 10.4 kilometre alignment as manifested by variable lithology, high horizontal stresses in varying directions, rock strength anisotropy, adverse ground water chemistry, methane gas potential, swelling pressures and long-term deformation provided significant challenges to OPG in providing the necessary and sufficient data to the Strabag design-build team for their use in the design and construction of the work.  The geotechnical
and geological data gathered in the various site investigations, as previously described, was sufficient and appropriate to meet these challenges."

You see that?

MR. ILSLEY:  Yes.

MR. MILLAR:  So I guess the conclusion there is that the data that was gathered and provided by OPG to Strabag was adequate?

MR. ILSLEY:  Correct.

MR. MILLAR:  As I read this -- obviously I am not a geologist myself, but is it fair to say that this was a challenging environment through which to dig a tunnel?

MR. ILSLEY:  Absolutely, I think.  With all of the particular aspects of this project listed, it certainly was.

MR. MILLAR:  And all of this -- just to be clear -- all of the information that you are discussing here, this was information obtained through the pre-tunnelling testing, if I can put it that way?  This is all pre-tunnel build?

MR. ILSLEY:  Right.

MR. MILLAR:  This was all information known to OPG before it entered into a contract with Strabag?

MR. ILSLEY:  Right.

MR. MILLAR:  Am I right that overbreak generally would be recognized as one of the risks associated with these challenging subsurface conditions?

MR. ILSLEY:  Yes, it would be related to the high horizontal stresses, rock strength, anisotropy, those particular things.

MR. MILLAR:  You don't mention Queenston shale in particular in this paragraph, although I know it comes out later.  Is that also a risk characteristic of the Queenston shale?

MR. ILSLEY:  I mentioned above the variable lithology; that would be a reference to the rock formations that were present.

MR. MILLAR:  So the fact there was some level of overbreak wouldn't have been a surprise to either OPG or Strabag?

MR. ILSLEY:  No, it was recognized by both parties.

MR. MILLAR:  That's quite right.  In fact, if you look at the geotechnical baseline report which – first, I understand that was developed by both OPG and Strabag, is that right?

MR. ILSLEY:  Yeah, the majority of the development of the report was by OPG and Hatch Mott.  But then the adjustments -- or let's say Strabag made commentary or provided a copy, GBR-B, with their proposal.  And then eventually, as we know, we ended up with a GBR-C version which includes the design-build agreement.

MR. MILLAR:  And that was the final version, and that was -- I don't know if “negotiate” is the right word, but that had input from both OPG and Strabag.

MR. ILSLEY:  That's right.

MR. MILLAR:  And that geotechnical baseline report C, the final version, stated there would be 30,000 cubic metres of overbreak; that is what could be expected?

MR. ILSLEY:  It had a baseline of that amount in it, yes.

MR. MILLAR:  Of course, as it happened, there was much more than that, is that fair?

MR. ILSLEY:  There was.

MR. MILLAR:  And ultimately the dispute resolution board held that that amounted to a differing subsurface condition; is that correct?

MR. ILSLEY:  That's correct.

MR. MILLAR:  Am I correct that OPG's initial estimate -- I am assuming from the geotechnical baseline report A -- they estimated overbreak of 45,000 cubic metres; is that correct?

MR. ILSLEY:  Yes.

MR. MILLAR:  And Strabag originally came up with 15,000, and I guess -- it looks to me like they just split the difference for the final geotechnical baseline report?

MR. ILSLEY:  It appears to be that way, yes.

MR. MILLAR:  I don't know if this appears in the evidence or not, but do we know how much overbreak there actually was?  It was obviously significantly in excess of 30,000 cubic metres, but I couldn't find what the total was.

Was that recorded, or does that appear in the evidence?  Maybe OPG might know that; I don't know.

MR. EVERDELL:  We have a tally of that being about 60,000 cubic metres per second, so about double what the baseline was.  And of that, 50,000 cue bike metres was in the Crown, the upper portion of the tunnel, as illustrated on those pictures that we mentioned earlier this morning.

The overbreak was expected not to be all in the Crown in the baseline as well.

MR. MILLAR:  Back to you, Mr. Ilsley.  Given what -- I guess what OPG knew, and what you know from reading all of the initial investigations they did, was it prudent for them, given the challenging subsurface conditions to reduce their estimate of overbreak from 45,000 to 30,000 cubic metres?  Is that the number you would have come up with?

MR. ILSLEY:  I don't know the background of the calculation, where -- you see, as was just mentioned, if you go the table in the geotechnical baseline report that you referred to, it does mention overbreak from the sidewalls as well in that quantity.

And likely, with that kind of consideration, it's possible that you might go higher with that estimate.  It's a very difficult thing to -- it is an estimate.  And it would also depend, you see, on the concentration, if you like.

If it were -- my thoughts would be that it would be spread out along the tunnel.  So if you took the 30,000 cubic yards over 20-foot span, a 6-metre span in the crown of the tunnel, the roof, that would only amount to half a metre.

So on that basis, that's not a -- that sounds reasonable, you know.  There was consideration that there is overbreak to the depth of half a metre, and it would be pretty much where you were in the Queenston wherever you had the mud stone rather than the salt stone, the weaker stuff.

So, yeah, think the 30,000 -- I probably could have got there from that kind of basis by examining that way and say okay, there's 10 kilometres of tunnel, X feet or X metres are within this, and we expect there to be some.  And based on that, we can come up with that estimate; it seems pretty reasonable.

MR. MILLAR:  Let me parse that a little bit.  I think we already heard from you these are very challenging conditions, and that overbreak was a very significant risk -- I think I am just paraphrasing what you said earlier.  And we also heard that OPG's own initial estimate was 45,000 cubic metres.

Had you been advising OPG at that time, would you have advised them to accede to the reduction in the overbreak estimate?

MR. ILSLEY:  It certainly would be a consideration from a risk management perspective.  You could have said, look, we think it's really 30,000, but because we want to ameliorate risk or we are willing to take some risk, or put more risk on the contractor, you could have said we will go with a higher number, even though our reasoning said generally it probably is not going to be as much.

But from a risk management perspective, this is something you can do in a GBR.  You can set the baselines higher or lower from a point where you think it's reasonable to expect.

And the contractor actually can look at that and see whether or not your assessment is reasonable, and make his own mind up as to that assessment.  You know, he has his own engineers who are looking at the same data that you are looking at.

I am assuming here that with a collaboration, they were able to convince themselves -- they have a lot more in-depth knowledge than I do from my review over a period of time.  They were, you know, together and in a forum that would be much more conducive to coming to, you know, a better estimate than me sitting here today.

MR. MILLAR:  Well, given what you know and what we know about the challenging subsurface conditions and the significant risk of overbreak, would you have advised that they err on the side of caution?

MR. ILSLEY:  I likely would have done, yes.

MR. MILLAR:  Thank you.  I have a couple of questions about contingency, and there were some questions about this yesterday.  I just wanted to follow-up to make sure I have everything straight.

I believe that the original cost of the tunnel, as I understand it, was supposed to be $723 million, is that right, the contract with Strabag?  You can see that at page 10 of the compendium, if you need to look it up.

MR. YOUNG:  That's correct.

MR. MILLAR:  I had a little bit of difficulty getting at the contingency numbers; they were from Schools 33.  But as I understand it, $101 million of the contingency related to the tunnel contract; is that right?

MR. YOUNG:  I believe that's correct.

MR. MILLAR:  So that would be 14 percent by my math, approximately 14 percent?

MR. EVERDELL:  Yes.

MR. YOUNG:  Yes.

MR. MILLAR:  And I guess for the project as a whole, it worked out to be about ten percent contingency, I think, roughly.  Does that sound about right?

MR. YOUNG:  A little bit more than ten percent.

MR. MILLAR:  Ten, eleven, whatever -- a little bit less than fourteen, a little bit more than ten.

Mr. Ilsley, there were some questions to you around this, I think, about what a typical contingency might be. And you said, well, it depends; I think that's fair enough. Given the challenging subsurface conditions that we have already discussed, in your experience is 14 percent around the right number of a contingency for that?

MR. ILSLEY:  Yeah, I think that's an adequate number.  Again, there were considerable -- there was a considerable effort, I understand, with the risk register.  People joined together to examine the probabilities associated with the recognized risks and had discussions.  I mean, that's a significant effort, you know, canvassing of individuals in terms of those -- the amounts.  I think it's a reasonable amount, yes.

MR. MILLAR:  Am I right to say the riskier the project, the higher the contingency would generally be?  I don't know if that is right or not, but is that correct?

MR. ILSLEY:  It depends on the form of contract.  I mean, this is a design-build contract and therefore, the risk amelioration would be expected to be within the process itself.

If we were in a design-bid/build, you might say that the risks are higher and therefore the contingencies are higher, because you are not so sure say as to the, say, expertise of the particular contractor you might end up having on the work.  You have no control over that process.

MR. MILLAR:  On the range for major tunnelling projects, can you give me a sense of what is the range of contingency people -- you might expect to see.  Is 14 percent at the high end, the low end?  Is it somewhere in the middle?

MR. ILSLEY:  I think it's probably on the higher end.

MR. MILLAR:  Thank you.  I will move on to my next area.

I have some questions about the findings of the DRB, the -– I've already forget what the D stands for -- the review board.  Dispute review board -- pardon me -- their findings and OPG's responses to that.

If I could ask you to turn to page 5 of the compendium, these are some excerpts from the dispute review board's findings.  And we have gone over some of this already, so I don't wish to dwell on it.  If you look at the last sentence of the first paragraph under 3.6, it says:
"This leads the DRB to believe that there was a serious misunderstanding between the parties with respect to overbreak."

And then if you flip to the next page, page 6, which is page 17 of 19 of the actual decision, you will see, again on page 6, the first full paragraph, which is the short paragraph, it says:

"Whether the geotechnical baseline report was defective or simply misleading, both parties developed the GBR jointly and therefore both parties must share in the consequences of resolving that issue."

And then if I can ask you to flip to the next page, page 7 of the compendium, at the very bottom and over to page 8, I will read from the last sentence at page 7:

"Since the development of the geotechnical baseline report was the mutual responsibility of both parties, we recommend that the parties negotiate a reasonable resolution based on a fair and equitable sharing of the cost and time impacts resulting from the overbreak conditions that have been encountered and support measures that have been employed.  Both parties must accept responsibility for some portion of the additional cost, but at the same time the contractor must have adequate incentives to complete the work as soon as possible."

You see that?  In fact, we've -- that has been read to you already through this cross-examination; is that right?  Can I just have a yes?

MR. ILSLEY:  Yes.

MR. MILLAR:  Okay.  Thank you.  Then after receiving this report, OPG considered a number of options, as I understand it, and ultimately it decided to renegotiate the design-build agreement; is that correct?

MR. EVERDELL:  Yes.

MR. YOUNG:  To negotiate an agreement on a different form, on a target-based contract as opposed to the fixed-price contract which the design-build agreement was.

MR. MILLAR:  So enter into a new design --


MR. YOUNG:  Enter into a new agreement, yes.

MR. MILLAR:  Which I think is called the "amended design-build agreement" in the materials?

MR. YOUNG:  Correct.  Correct.

MR. MILLAR:  And that is, in fact, what the review recommended; is that right?

MR. YOUNG:  It's very consistent with the review board recommendation, where that recommendation -- if you go back to the last sentence that you read:

"Both parties must accept responsibility for some portion of the additional cost..."

And if you look at that clause, effectively -- historically Strabag was claiming a $90 million loss, and OPG effectively settled with Strabag sharing that loss.
"...but at the same time the contractor must have adequate incentives to complete the work as soon as possible."

Again, look at that clause, and the new contract, looking at it going forward to complete the tunnel, really is consistent with the spirit of that clause.

MR. MILLAR:  Okay.  Well let's take a look at that.

I understand as part of the amended design-build agreement that the route of the tunnel changed slightly; is that right?  The -- I forget exactly how it's described. The horizontal -– whatever.  The route changed a little bit; is that --


MR. EVERDELL:  The tunnel alignment changed, yes.

MR. MILLAR:  The alignment, the alignment changed?

MR. YOUNG:  Yes.

MR. MILLAR:  Because of that and, I guess, some other things, if I can ask you to turn back to page 10 of the compendium, there was some fairly significant additional costs associated with that; is that right?

MR. YOUNG:  There is significant additional costs associated with the tunnelling activity, the tunnel-boring activity, and related activities associated, really, with the subsurface geotechnical conditions as opposed to the realignment.

MR. MILLAR:  Okay.  But I guess is it fair to say that the reasons the cost increased over the original estimate, it all stems back to that overbreak issue ultimately; is that fair?

MR. YOUNG:  It stems back to the differing subsurface conditions.

MR. MILLAR:  Okay.  Thank you for that.  Then if we look at -- you will see the chart at page 10 at the bottom.  For the tunnel contract itself, the cost increased by $458 million, at least in this release approval; is that correct?

MR. YOUNG:  Yes.

MR. MILLAR:  And then there were a bunch of other variants as well, and as I understand it, pretty much all of those can be traced back to this amended design-build agreement; is that correct?

MR. YOUNG:  That's correct.  And again, they trace back to the subsurface conditions, because the subsurface conditions -- it took longer to build -- takes longer to build the tunnel, you've therefore got more labour overseeing the activity, you've got more interest costs, et cetera.

MR. MILLAR:  Exactly.  Okay.  So what I take from this, then, is that through renegotiating the contract, OPG essentially agreed to pay up to an additional $614.8 million; is that correct?

I know you didn't actually spend all that much in the end, but --


MR. YOUNG:  Well, this was -- OPG's board approved the expenditure of up to an additional 614.8 million.

MR. MILLAR:  And the ultimate total was something around 500 million; is that right?  I forget the exact number, but --


MR. YOUNG:  That's correct.

MR. MILLAR:  Okay.  So OPG, as a result of this, was on the hook for about 500 million extra dollars.  I guess -- in your opinion, is that the portion of the equitable sharing that was discussed by the review board?  That's the portion that was picked up by OPG; is that fair?

MR. YOUNG:  No, the -- I think that that's the cost, that's the extra cost of building the tunnel versus what OPG originally expected the tunnel to cost.

If you look at the sharing, the question of sharing, that really reflects the question of Strabag's $90 million loss at the time that they were about 3 kilometres into the tunnel, and how you allocate that loss at that point in time.  That's the sharing.

MR. MILLAR:  Well, that relates to matters that occurred prior to this going to the dispute review board?

MR. YOUNG:  That's correct.

MR. MILLAR:  If we can go back to page 7 of the compendium, this is the sentence I read out before.  It says:

"Since the develop of the GBR was the mutual responsibility of both parties, we recommend that the parties negotiate a reasonable resolution based on a fair and equitable sharing of the cost and time impacts resulting from the overbreak conditions that have been encountered to this point."

It sounds to me like they are not talking about what's already happened, or not exclusively about what's already happened.

MR. YOUNG:  It says, historically, "have been encountered," so...

MR. MILLAR:  Well, the conditions they have already found, but the -- I guess we can dispute what this means, but I guess it's OPG's view that they were only talking about costs that had already been incurred?

MR. YOUNG:  Again, if you do look at the last sentence, it talks about the contractor having adequate incentives to complete the work.

MR. MILLAR:  That's right.

MR. YOUNG:  I think if you are looking at a point where a contractor has experienced a $90 million loss, in order to keep the contractor on the job the contractor needs to be looking forward and not losing excessive amounts of money going forward.  So they need to be able to recoup their costs going forward.

They are less than a third of the way into a project. They have lost $90 million.  They are looking forward.

At what point does the contractor walk off the job?

MR. MILLAR:  I have heard you say that before and I wanted to follow up on this.  Was it a feature of the design-build agreement that if Strabag ran into some problems in its tunnelling, it was entitled to walk off the job?

MR. YOUNG:  No, it wasn't, but there is always that risk, of if a contractor is losing excessive money and ultimately if they were to assess that it's going to be cheaper for us to walk off this job and face the legal consequences of that than complete the job, then potentially they might leave.

MR. MILLAR:  But that's always a possibility, agreed, and no question litigation is a result everyone wants to avoid, both OPG and presumably Strabag, but they had no right to terminate the contract; is that fair?

MR. YOUNG:  That's fair.

MR. MILLAR:  And had they done so, presumably you would have taken legal action and sought to recover significant costs from them?

MR. YOUNG:  Yes, we would, but we would have also been faced with a situation with a tunnel-boring machine 3 kilometres in the ground, no one to drive it, no one to finish the tunnel, looking for another contractor.

And that would have resulted in very substantial additional costs over and above what the project ultimately cost.

MR. MILLAR:  Yes, and I can see from OPG's perspective you don't want to do that, but you would agree with me that Strabag would also have a very, very strong incentive to not see that happen as well.

MR. YOUNG:  Yes, agreed.

MR. MILLAR:  It would also impact their reputation as well, I assume.

MR. YOUNG:  Agreed.

MR. MILLAR:  Okay.  So we have discussed -- maybe we have some different views on what the board meant by equitable sharing.  But thank you, I have heard your views on that.

After this decision came and the contract was renegotiated, things actually went fairly well, as I understand it.  It actually came in under budget for the second contract, though not from the first, and a little bit ahead of time as well; is that right?

MR. YOUNG:  Yes.

MR. MILLAR:  And you paid Strabag pursuant to the terms of that contract?

MR. YOUNG:  Yes, we did.

MR. MILLAR:  There has been a bit of discussion of what we called the profit that Strabag earned, and I have heard the number a hundred million -- somebody said that.  Was that you?

MR. YOUNG:  No, Strabag did not make a hundred million dollar profit on this project.  And if I can just try to walk briefly through my back of the envelope assessment of Strabag's profit on this project, Strabag claimed a $90 million loss when the contract was renegotiated.

That claim -- OPG subsequently agreed that there was at least a $77 million component there.  OPG settled with Strabag for $40 million.

MR. MILLAR:  So OPG paid 40 million?

MR. YOUNG:  OPG paid $40million.  So at that point, there was -- Strabag had lost, let's say, $34 million.

Beyond that point in the contract, there were two -- in the new contract, there were two completion incentives that were built into the contract, each worth $10 million.  So that would have taken Strabag's to, let's say, $14 million.

And beyond that, there was a $40 million bonus incentive for cost and schedule completion.  So that takes Strabag's profit to something in the order of --


MR. MILLAR:  Twenty-six?

MR. YOUNG:  Twenty-six -- is that correct?

MR. EVERDELL:  Yeah, that would be the maximum as well.  And you may recall that they claimed $90 million -- actually more than $90 million lost.  So when you take that into account, their profit could be under $10 million, even though they earned all the incentives by completing the project, and completing the project ahead of schedule and under the target cost.



MR. MILLAR:  Well, profit isn't just incentives earned, isn't that right?  When Strabag signed the contract, let's say originally for 723.6 million, profit was included in that, right?

MR. YOUNG:  Yes, it was.  But effectively, at the point that they were partway through that contract, they were seeing a $90 million net loss.  So they'd made no profit; they were claiming to be $90 million under water.

MR. MILLAR:  Of which you gave them 40 million.

MR. YOUNG:  Of which we gave them 40.

MR. MILLAR:  But then they give you a new estimate of $1.181 billion.

MR. YOUNG:  But that wasn't just an estimate; that was really a contract that reflected actual cost with incentives.  So the only profit that was in that new contract was the incentives.

MR. MILLAR:  So their costs don't include profit?

MR. YOUNG:  No, they do not.

MR. MILLAR:  So the original 723 did include --


MR. YOUNG:  Yes, it did.

MR. MILLAR:  -- something for profit in the second --


MR. YOUNG:  Yes, which we don't know.

MR. MILLAR:  Okay.  So at the end of the day, they finished --


MR. YOUNG:  Somewhere in the $10- to $30 million profit range, on a billion dollars' worth of work.

MR. MILLAR:  And in OPG's opinion, is that a fair sharing of the costs by Strabag, the additional costs?

MR. YOUNG:  Yes, it is.  Again, if you look at when the settlement was reached, Strabag and OPG effectively had split those costs, and it really reflected Strabag having an incentive to go forward with the ability to earn a profit.

MR. MILLAR:  Why did they have to -- you needed them to finish the project, right?

MR. YOUNG:  We needed them to finish the project and ultimately – I mean, this was a negotiated solution.  There was -- in our opinion, this was the best available solution and it was achieved at the cheapest possible point.

MR. MILLAR:  You didn't think you could squeeze them any --


MR. YOUNG:  We could not squeeze them further.

MR. MILLAR:  And they would have walked away?

MR. YOUNG:  They would have walked away.  It was fairly close at the end of the day.

MR. MILLAR:  Despite the significant costs they would incur to their bottom line and reputation, they would have walked away rather than accepting less than that, in your view?  I know you are not speaking for Strabag, of course.

MR. EVERDELL:  They of course wanted to minimize their loss, and they didn't want to incur additional losses going forward from that point.

MR. MILLAR:  I have your answer, thank you.  Just very quickly -- I don't know if anyone has touched on this or not, but I don't think they have.  Could I ask you to turn to page 11 of the compendium, please?

This is part of the second business case, I guess, that went to OPG's board of directors, where you were seeking approval to spend the 1.6 billion; is that correct? It's from the same document, I think, as page 10.

MR. YOUNG:  Yes, it is.

MR. MILLAR:  And it explores the differences in both the LUEC between the original estimate and the new estimate, and then things like the revenue requirement, et cetera.

And as I understand it, when you ran into these problems, one of the things you considered actually was -- one of the things on the table was just to cancel the project, is that correct?

MR. YOUNG:  Yes, it was.

MR. MILLAR:  And ultimately -- you can turn to page 12 of the compendium if you like, but I don't think you have to.  I think the reason that proved to be unpalatable was because you already sunk $563 million into this and you didn't want to walk away with nothing to show for it; is that correct?

MR. YOUNG:  No, I mean, this was a case where, if you analyzed the project, the numbers still looked good at that point.  It was not the right decision to cancel the project.

MR. MILLAR:  I will get to the new numbers. But at least as you state here on page 12 of the compendium, certainly one of the reasons you rejected the walk-away option was because you already sunk so many money into this; is that fair?

MR. YOUNG:  Correct.

MR. MILLAR:  If we go back to page 11, we look at the LUEC for the original price estimate, and then the updated estimate.  It went from 5.2 cents in 2009 dollars up to 6.8 cents, is that correct?

MR. YOUNG:  Yes.

MR. MILLAR:  And then, I guess, if I look at the revenue requirement number, I don't see a comparison there.  Is that the revenue requirement number, the 8.7 cents, for the revised estimate?

MR. YOUNG:  I believe that is for the revised estimate, yes.

MR. MILLAR:  Okay, thank you.  I am not sure if you can answer this question or not, but I will put it to you.  Do you have any information from OPG's board of directors -- I guess I am trying to get at: had they known the costs were 1.6 billion to begin with, which is what they approved for release even though it was a little bit less than that, do we have any information on the record that would show us whether they would have approved the project in the first place?  Is that something we can even ask?

MR. YOUNG:  I do not believe -- I have been through the records, and I do not believe there is anything on the record or any discussion of that.

I think that this would have been approved -- this project would have been approved, had there been an economic business case for it.  In my opinion, the economic business case was still there at the 1.6 billion.

So I think that it would have gone through.  My personal opinion is that it would have -- that it was approvable financially, based on the parameters at the time that this subsequent business case was approved.

MR. MILLAR:  Do you happen to know what the key -- if you can't answer this, that's fine.  Is the key measure for the board of directors the LUEC, is it the revenue requirement number, is it the total capital investment -- or do you know what takes precedence?

MR. YOUNG:  It would be a combination of these measures.  But particularly with this project, the thing that would be of most interest would be that this project was economic and very attractive, relative to alternative renewable energy projects.

MR. MILLAR:  That's been very helpful, gentlemen.  Thank you very much.  Madam Chair, those are our questions.

MS. HARE:  Thank you.  The panel does have a few questions.  Board member Duff?
Questions by the Panel:


MS. DUFF:  I have a number of questions regarding the information available to the board of directors.  So I am going to refer to the two business cases, the original one of 2005 and the second one of 2009.

In particular, I am interested in the information available to them and when approvals were required.

So I am going refer to the first one -- I am actually, just for ease of hard copy, going to use SEC's K2.1.  On the first page of the Niagara Tunnel project, the July 28th, 2005 board business case summary, there is a referral to the cost contingency and schedule contingency.  They were based on a confidence level of 90 percent?

MR. YOUNG:  Yes.

MS. DUFF:  I am not used to seeing confidence level estimates in the business case summaries presented in this current proceeding.  What kind of -- was that a common practice, that you would do that and couple those with your business case summaries? 

MR. YOUNG:  This is -- it is probably not a common practice.  I mean, it's a statistical confidence level of 90 percent, based on the probabilistic risk assessment that was done.  It's not common, and this may well have been the first time that OPG had used this kind of analysis.

MS. DUFF:  I don't know.  Were either of you gentlemen at the board of directors meeting when this was presented?  Mr. Everdell?

MR. EVERDELL:  No.

MS. DUFF:  Just because a confidence interval, usually you have a number of observations, and which you are using to predict something in the future.  And this is a very unique project.

MR. YOUNG:  Yes.

MS. DUFF:  So the way I read this with a contingency of 112 in the eight months, I have a 10 percent error rate of being wrong, that that would be insufficient.

MR. YOUNG:  That is the probabilistic assessment, yes.

If you would like some background on how this is done, effectively, this came from a quantitative risk assessment, which is filed in the evidence.  I think if you can just find the reference for it...

But effectively, it's a process of putting the technical experts together in a room with a facilitator, and the facilitator working through the probability distributions of various risk events occurring, and then using a Monte Carlo simulation analysis to run through, to develop a combined probability estimate around those risk events.

MS. DUFF:  Like, how many tunnels are there to have observation --


MR. YOUNG:  And I mean, it's a matter of the quality of that kind of a risk assessment is dependent of the quality of the individuals in the room, and the quality of the information with those individuals.

But this is -- it is and is becoming best practice from major project management perspective to do this type of risk assessment.

MR. EVERDELL:  Mr. Young was referring to -– actually, it's attachment 4 to Exhibit D1-2-1, and that's the OPG update of the risk assessment report.

Preceding that were the URS qualitative and URS quantitative risk assessments, which were also included in the evidence.

MS. DUFF:  And when you go to the appendix C of that business case, the project risk profile, the number one item, the first one, and the only one that's rated medium risk after mitigation, again, they are talking about the contractor may encounter subsurface conditions that are more adverse than described in the geotechnical baseline report.

And again, I see the reference to the 90 percent confidence level.

MR. YOUNG:  Yes.

MS. DUFF:  So there is a 10 percent chance that the information of the geotechnical baseline report is wrong?

MR. YOUNG:  Based on the experts that --


MS. DUFF:  Were in that room?

MR. YOUNG:  -- were in that room. 

MS. DUFF:  Okay.  Then I am going to -- in the intervening period between 2005 and 2009, were there regular reports going to the board of directors?

MR. YOUNG:  Yes, yes.

MS. DUFF:  Were there any approvals that were required?

MR. EVERDELL:  No.

MR. YOUNG:  I don't believe so.

MS. DUFF:  So the contingency that was established for the first one, the $112 million, is that pooled?  Is there, like, a sub-account, established contingency for Niagara Tunnel project?  Or is there a pooling with a portfolio of projects in which those contingencies are held and released by a separate body?

MR. YOUNG:  It's a specific account, in this case, for the Niagara Tunnel project.  And there was a specific approval process required for releasing that contingency.

MS. DUFF:  Okay.  And up until the 2009, was there incremental releases of that 112 million? 

MR. EVERDELL:  Yes.

MS. DUFF:  And what was that body?  Was it a subcommittee of the board of directors? 

MR. EVERDELL:  No.  It was set up based on what we call the organization authority register in OPG, and it basically had allocated up to a certain level to the project sponsor -- which is now Chris, but it was other people previously -- and then once it goes to that -- so that was up to, I believe it was, $8 million, and then the next step was up to $16 million, which would be -- Chris's boss had the approval authority to release that money for spending, and then the next step was $20 million and that had to go back to the president.

And then -- and that would reset these amount -- you know, it would go back to zero after the president had approved one time.

So they were -- you know, the line management was involved in that process, to release portions of the contingency.

MS. DUFF:  So the project team can spend up to the budget, and then the contingency portion, you have to seek higher approvals?

MR. YOUNG:  Yes.

MS. DUFF:  Based on some kind of matrix of approval?

MR. YOUNG:  Yes.  Yes, with the contingency having been delegated to management by the board of directors.

MS. DUFF:  And the 90 million, the original 90 million that Strabag was at a loss for and which they were compensated -- I think it was the 40 million, was that disbursement, did that trigger to go to this panel?  Like, at what point the matrix -- who approved the disbursement of that 40 million? 

MR. EVERDELL:  This is where the second business case comes in place, the superseding business case.  So the funding was approved through that for that settlement amount.

MS. DUFF:  So that approval, the signing of that second business case, the -- what is the date again?

MR. EVERDELL:  In May 2009.

MS. DUFF:  Let me just pull it up. 

MR. EVERDELL:  That's on page 88 of that...

MS. DUFF:  The May 2009, once this was signed, that was the trigger to the subcommittee, this management committee, in which they could disperse the funds?

MR. EVERDELL:  Right.  And we had actually paid Strabag before that, but –-

MS. DFIFF:  It was the --


MR. EVRDELL:  But there was a letter of credit.  They had to give us a letter of credit so that we could reclaim that money if things broke down.

MS. DUFF:  I didn't know if there was a verb tense issue, because it sounded like it had already occurred if I look at the exact words.

So the payment had already been made by this subcommittee of management, and then this went to the board of directors for approval?

MR. EVERDELL:  Right.

MR. YOUNG:  With credit support having been provided by Strabag.

MS. DUFF:  Yes.  Thank you.  Okay.  Well, let's turn to that business case summary; this is the superseding business case.

And again, this time we don't see any confidence interval on this dollar amount.  They are asking for the additional 615 million?

MR. YOUNG:  Yes.  We must have got shy about confidence levels by then. 

MS. DUFF:  And on page 1 of this superseding business case, the information provided to the board of directors was -- again, there is reference to this levelized unit energy cost of 7 cents per kilowatt-hour, the power purchase agreement price, less than 10 cents, and they're concluding that the Niagara Tunnel project continues and remains attractive, economic relative to other generation alternatives.

I want to look at the alternatives that the board reviewed.  So I was just flipping through this, and I think on page 4 of that business case, "Alternatives and economic analysis," and the first one is the status quo, which was not recommended:

"There is a high risk that the contractor would abandon the project, requiring completion of the tunnel by another contractor."

And they refer to alternative number two, which is on the next page. 

So alternative number one was proceed under this targeted cost amendment.  Alternative number two was engage another contractor.  And alternative number three was to cancel the project.  Those are the three that were presented to the board of directors, only? 

MR. YOUNG:  The status quo is there as well.  So those three alternatives for the execution of the project, yes.

MS. DUFF:  And alternative number one, we know what the cost of that is; it's the additional 615 million.

Alternative number two, is there any financial analysis or review of that?

MR. YOUNG:  No, because it would be very, very difficult to cost.  There was review of it.  There was a lot of discussion around that possibility.  The --


MS. DUFF:  But there were no numbers to the board of directors about the cost of this?  I guess that's --


MR. YOUNG:  The comment I was going to make was that one of the things that OPG management did in the process between the contracts was set up a contract litigation oversight committee, with some external representatives on it and some management representatives on it.

 That committee was advised on tunnelling by an expert from the United Kingdom, and he specifically advised around that question.

 MS. DUFF:  Attended the board of directors meeting?  

MR. YOUNG:  No.  No, he did not, but he advised management around that question, and management provided, further, that advice.  And that advice was very clearly that this alternative would be an extremely difficult and expensive alternative. 

MR. EVERDELL:  You may recall as well, just for clarification, that -- Roger mentioned that the tunnelling project in Vancouver that was happening at about the same time, and there the owner -- the contractor stopped work.  The owner eventually fired the contractor after a few months, and went out to the street and engaged another contractor.  And ultimately, the cost of that project was over two times what the original bid was by the fixed-price contractor. 

MS. DUFF:  Were either of you in attendance at this board of directors meeting in which this subsequent business case was presented and signed? 

MR. YOUNG:  No. 

MS. DUFF:  And the third alternative, which was to cancel the project, that does have a cost.  The low likelihood of recovering the -- I guess it's a sunk cost of 563 million?

 MR. YOUNG:  That's right.  

MS. DUFF:  And the reason, part is that it's not recommended because there is "a low likelihood of recovering" -- sorry, I am now reading the sentence –- "of the 563 million through regulated rates."

MR. YOUNG:  Yes. 

MS. DUFF:  So they had three options.  Stop -- the sunk costs, I guess, you're are at 3 kilometres into the tunnel.


MR. YOUNG:  Yes. 

MS. DUFF:  I guess there is four options, sorry.  I am corrected.   The status quo? 

MR. YOUNG:  Which would have involved very significant renegotiation of that contract. 

MS. DUFF:  We are going back to the situation where we have a contract at the stalemate? 

MR. YOUNG:  Yes. 

MS. DUFF:  Alternative number one on page 5, which is accept the amended agreement, or engage another contractor and (inaudible) price.


 When I turn the page to -- we are under "Financial analysis," and the four financial measures that they are looking at.  And Mr. Millar has already gone through asking about how they weigh these, and you say that it is a combination of them.  

 When they are looking at the levelized unit energy cost or the power purchase agreement price, the comparison or the context in which they are looking at these, is the comparison to Green Energy Act FIT contracts, is that the context in which they are -- 


MR. YOUNG:  That would have been part of the discussion and part of the comparison.

 The other things that would be looked at in conjunction with this, in my experience, would be the cost of LUECs for gas-fired facilities as well. 

MR. DUFFY:  But different supply mixes?

MR. YOUNG:  Different supply mixes.  That's right.

MS. DUFF:  Okay.  This project originally had -- the average annual production was estimated to be 1.6 terawatt-hours?

MR. YOUNG:  Yes.

MS. DUFF:  The -- now, actual, you are experiencing 1.5.  In terms of that's significance in looking at the financial metrics, how would that have changed?  Has anybody looked at that?

MR. YOUNG:  I am not sure that there is a sensitivity analysis, not readily available to us on that.

MS. DUFF:  Okay.  That's fine.  But the nature, that difference, how did that arise?  What are the causes?  Could you explain that to me?

MR. YOUNG:  The difference?  It's largely a function of -- well, it's a function of the different -- of a different data set.

 We are talking about long-term averages, in terms of production averages on the Niagara River and the flows in the Niagara River.

 And the analysis was done with data that came from the 1990 time frame.  We could find the exact year if you are interested.

 Now, that data set has been updated based on the last decade, and the flows have been lower, so that is a major factor in that reduction.

 There have also been some modelling changes and a few other items, but the data set is a large part of that.

MS. DUFF:  Thank you for explaining that to me.

MR. EVERDELL:  There is actually a more detailed explanation to one of the interrogatories, Exhibit L5.1, schedule 2, which is AMPCO 22 interrogatory, and it describes the difference in the estimate for average annual energy output and what the factors were that were built into the revised estimate.

MS. DUFF:  Okay.  I will be sure to read that.  Thank you very much.  Those are my questions.

MS. LONG:  I just have a few questions, and, Mr. Ilsley, I will start with you.  If I can just take you to your report, in the executive summary where you cover off what it was you took a look at, I believe it's the third paragraph down in the executive summary.

 I can read you the point I am interested in:
"I was also requested to review the design work undertaken by Strabag during their proposal preparation and subsequently during the work."

 And my question is this:  Did you consider or form an opinion as to whether the actual testing that they did was adequate?  Or did you just look at the design work?

 By "testing," I mean any borehole excavation or anything like that.  Was that part of the scope of what you considered?

MR. ILSLEY:  Strabag, other than the additional borings they did at Saint David's Gorge, did no further studies.  They used the data that have been provided to them in the geotechnical baseline report and the geotechnical data report.

MS. LONG:  And did you form an assessment as to whether or not that was adequate for the design that they were proposing?  Or was that outside the scope of your work?

MR. ILSLEY:  That was adequate for the purposes that they were designing for, yes.

MS. LONG:  So my question is this.  We talked about little bit about the overbreak and how that became such an important factor in this project, where Strabag, I guess, was the only applicant -- let's put that it way -- that proposed a liner in the tunnel, and this became an issue.

 So my question is this.  Was there consideration as to whether or not there should have been any extra analysis, given that overbreak, given the proponent that you had chosen, was a big issue?

 It seems to me back when you issued the RFP and there were five -- I think there were five people that came forward interested, Strabag was the only one who proposed a liner.  And I don't see that there was any other further investigation as to whether overbreak was a big issue, given that the design was going to change.

MR. ILSLEY:  The considerations were that the adopted support methods would be sufficient to handle the overbreak within the tunnel.  They had assumptions or data in their design approach which they use from the ADIT -- which was an inward movement measured in the ADIT when the enlargement was made -- as an important input into their analysis, the numerical analysis.

 They also, in that analysis, considered the high stresses involved.  And from that, they got the -- they show in one of their analyses, in fact, an enlargement of the tunnel, which would indicate they were expecting overbreak.

 The approach that they adopted was that they felt they could handle -- get the support in sufficiently quickly that would limit the broken zone.  That was their plan, and that was the concept that was put forward and discussed between the parties and examined.

 You see, if you don't put any support in at all, the rock will fail until it reaches stability.  We call it "chimneying up," and you saw in some of those collapse photos how it failed.

MS. LONG:  Right.

MR. ILSLEY:  So the objective was get that support in early enough that we limit the movement; we support the rock earlier.

 And it was really a time I think what happened was that these -- the failures happened more quickly than any party expected.  It was happening right at the front of the machine, and they had to wait until 12 to 17 feet behind that, and already the failure zone was expanding way beyond anything that they anticipated.  They had anticipated a small failure zone, which they could then accommodate with their support system.


But what happened was that they were facing a very large -- as you see in that photograph, the one where it's over 4 metres was somewhat typical, and which they could not support.  Or they -- let's say they could support it, but then they were faced with the problem of a loose rock zone, which was not anticipated in their design for the permanent lining.  And that led them to removing it; that became their way of operating.  If the zone formed, instead of supporting that zone in place, they removed it and replaced it with shotcrete and concrete.


So notwithstanding they examined, I think, carefully the material properties, for instance from the ADIT, you see, from the core holes you can take tests of the samples in a vertical direction, which they did.


Now, the ADIT, when we drove the ADIT, allowed us to opportunity to take the core in the horizontal direction, which they also tested.  And that provided them information, and that was, I think, also giving them the sense of confidence, based on those results, that they had the problems covered, that they felt when they examined the strength of the rock mass versus the induced stresses that were going to occur when they made the opening, that situation that would develop could be handled by their approach to the support, the sequential support. 


MS. LONG:  Okay.  Thank you for that explanation.  Mr. Young, Mr. Everdell, when did your relationship with Strabag end?  Was it on the completion of the tunnel, or did they continue to do any maintenance work?  I am assuming that your owner representative and OPG now have taken control. 


MR. EVERDELL:  Strabag, they were -- the contract is still in place with Strabag, and there are some clean-up matters that are still to be dealt with, actually, on that, where there are actual costs or allowed costs that could still be incurred.


But their -- they warranted the work for one year from the substantial completion date or in-service date, so their commitment under that ended at March 9th of this year, 2014.  


MS. LONG:  I see.


I hate to do this, but I am going to take you back, because I want to be very clear on the incentives paid to Strabag.  And as I understand it, I think, Mr. Young, what you had said was that there were two completion incentives of $10 million each?


MR. YOUNG:  Yes.


MS. LONG:  And then a $40 million bonus, I guess for meeting construction in advance of the date.


So that takes me to $60 million?


MR. YOUNG:  Yes. 


MS. LONG:  I think, if I understand your position, you are saying that Strabag said that they had a loss of $90 million? 


MR. YOUNG:  Yes. 


MS. LONG:  You settled for $40 million?


MR. YOUNG:  Yes.


MS. LONG:  And then I think you have come up with incentive amounts.  If I take the 90 and I deduct the 40 that you paid them -- 


MR. YOUNG:  Yes. 


MS. LONG:  -- they are, quote, "out" 37 million, so are you taking that into account when you say what the incentive is, being only 23? 


MR. YOUNG:  Well, I am trying to account for their profit earlier.  So the incentives are as you described them, the two completion amounts plus the 40 million capped incentive for scheduling cost.  So 60 total incentives.


If you go to the back-of-the-envelope profit calculation and start with their $90 million loss, if you do take it at that face value of 90 million, deduct the 40 settlement, which leaves 50 million of loss, and then add the 60 million of incentives, there is a $10 million profit in that version of the calculation. 


MS. LONG:  I guess my question there is:  Why should I take the 50 million of loss, in that OPG itself determined that it was only 77 million, and the dispute resolution panel came up with there should be a split? 


MR. YOUNG:  And that was my -- my assessment on it was that -- or the other version of the calculation reflects it at 77 million, and it would show Strabag ultimately having earned a profit of somewhere between 10 and 30 million. 


MS. LONG:  So that would be their position; we might have a different position? 


MR. YOUNG:  Well, yes. 


MS. LONG:  And my other question was with respect to the 5 percent overhead that they received.  Was that on total costs?  Or what was that 5 percent calculated on?  


MR. EVERDELL:  It was 5 percent on the actual costs that were incurred from the effective date of the amended design-build agreement, which was December 1st of 2008.


So the actual costs they incurred beyond that point on the tunnel construction, we reimbursed them, and there was a 5 percent mark-up, which covered their head office costs and their Vienna office, which provided support.


So the actual costs they were allowed to charge were just for costs actually incurred on the site, and their -- you know, administrative costs above that in their organization were covered by the 5 percent overhead. 


MR. YOUNG:  Which is a small overhead for any construction operation. 


MS. LONG:  And is that actual amount in the evidence somewhere, what the 5 percent works out to be, based on the -- 


MR. EVERDELL:  Yes.  I think the updated table that was provided in -- this would be Exhibit L4.5, schedule 1.  Staff 28 interrogatory has a summary table that includes the breakdown.  The overhead recovery amount shown on that table is $36 million. 


MS. LONG:  Thank you.  Mr. Young, you had discussed with us the concern that you had when Strabag came to you and said that they were suffering a $90 million loss.


And I don't want to put words in your mouth, but I think you were concerned about the financial viability of them being able to continue on in the project; is that fair? 


MR. YOUNG:  Concerned about the financial incentive of them continuing, given the -- the potential magnitude of the overall loss. 


MS. LONG:  So you are more concerned about their, perhaps, motivation to continue working, as opposed to any financial risk that OPG was going to incur? 


MR. YOUNG:  There was concern about how deep their pockets were as well, which was assessed.  But there was also concern around whether they, for example, abandoned this project, abandoned any other prospects in North America and effectively said:  Sue us.  And how difficult that would be. 


MS. LONG:  As I understood the evidence, you had a contingency amount.  I think you had letters of credit from them.


MR. YOUNG:  Yes.


MS. LONG:  And a parental guarantee and a bond as well to protect you, but you didn't feel that was enough? 


MR. YOUNG:  Well, I mean, the total loss that they could have been facing, I mean, effectively, had their contract -- had they executed their contract -- you know, they lost $90 million to the that point -- they would have lost an additional 4- or 500 million on the project to complete it.  And, you know, clearly the security wouldn't have been enough. 


MS. LONG:  And my final question for you.  I think somebody had asked you a question about the increased costs, and I think -- of the -- after the amended contract, and I think what you had said is substantially most of the costs were due to the rock condition, the overbreak, that sort of thing, but I guess -- can you reconcile for me the incentives?  Would those incentives still have had to have been paid if you didn't find yourself in the situation that you did at the time, or you had to renegotiate the contract?  


MR. YOUNG:  I think if you look at the overall picture, the total picture of a contractor completing this project at the kind of profit level that they completed it at, including the incentives, we would not have found a contractor to complete it at that cost, you know, if you set out -- everybody knowing what they know now, set out to start contracting.


So I think Strabag did effectively almost do us a favour by staying on the job and doing it under the conditions they did it under, versus the kind of conditions and the kind of profit that they would have expected in undertaking the project straight up.

MS. LONG:  To just follow-up on that point, though, I just want to be clear and understand you.  You didn't approach any other contractors about --


MR. YOUNG:  No, we did not.  But again, we were clearly advised by experts that the in the situation we were in, the best outcome was to negotiate a target-based contract at that point of renegotiation.

MS. LONG:  Thank you, those are my questions.

MS. HARE:  I just have a couple of questions, and the first line is following up on the discussion you were having with Ms. Long.

You say that they were losing $90 million; that's based on what they told you.  You then did an audit and thought that it was more like 77 million. 

How in-depth was that audit?  First of all, who did it and how in-depth was it?

MR. YOUNG:  It was done by OPG internal audit, and it reflected going through their records, including inter-company transfers, et cetera.  And there was a lot of controversy around -- the amounts that the auditors did not recognize reflected some inter-company costs within their organization, for example.

MS. HARE:  And does Strabag have a history of walking away from projects?

MR. YOUNG:  No, they do not. 

MS. HARE:  Okay.  So you assumed that they might walk away?

MR. YOUNG:  We certainly assumed that they might walk away and that -- and very clearly, they were signalling to us that they were having major problems with this, that their loss was hurting them severely and that they couldn't -- they couldn't keep going the way that it was going.

MS. HARE:  Were you involved in the renegotiation of the contract?

MR. YOUNG:  I was not.   Mr. Everdell was.

MS. HARE:  Was Mr. Everdell?

MR. EVERDELL:  I was involved, yes.

MS. HARE:  Okay, thank you.  I only have one last question.  If you have the transcripts there and you could turn to page -- from yesterday, page 61.

MR. EVERDELL:  We don't have it.  But if it could be brought up on the screen?

MR. SMITH:  I am just saying we don't have it.

MS. HARE:  It's a discussion that you were having with Mr. DeRose and the discussion was really who is responsible for the cost, whether it's contractor or the owner, depending on whether it's geological conditions or a problem with the methods. 

And it's the response, Mr. Ilsley, that you gave that I totally don't understand.  I will read it to you. 

Mr. DeRose said:  "The owner doesn't have to pay for it.  It sort of comes to that simple, does it not?"  And you said: 
"Well, there is the issue, yes, you two decide in that consideration what comes first, the ground condition or the means and methods of support in this case would be what we could consider."


MS. HARE:  I actually don't understand what that answer means.   Sure, we will give you a copy. 

MR. ILSLEY:  Thank you.  This is regarding the interaction -- let's start at the beginning, I guess. The overbreak, the cause of the overbreak was in contention at the hearing between the parties. 

OPG's representatives and OPG maintained that the overbreak was the direct cause of the means and methods being employed by Strabag.  They said:

"You are not properly executing the contract.  You are supposed to get the support in to support the ground.  That's your obligation under the contract."


Strabag responded and said the ground conditions are different.  The cause of the problem is not me being not able to put my support in.  The cause of the problem is the ground conditions are different, and I am unable to put my support in. 

So this is the interaction of the support placement and the overbreak development, and the two parties were at the hearing on two different sides of that. 

If you recollect from the DRB's decision, when they considered the point, they said we agree with Strabag that the ground condition was not the cause of the support system or the lack of the support system.  The ground condition was a different site condition in that it occurred in a manner that made it not possible for them to put the support in that they envisaged.

Does that help?

MS. HARE:  Yes, it does.  But would it not be normal and routine for a contractor to do his own due diligence, in terms of the site conditions, before starting and bidding on the work? 

MR. ILSLEY:  Yes, and in fact, he did in this regard.  The analysis that he undertook, one of them in particular addressed this issue.  I described it briefly earlier before; it is called a convergence confinement analysis, and he recognized in that that there would be overbreak.  Again, though, neither party, I believe, I am quite sure, recognized the rapidity of the failure.

They expected it to fail to a degree, but by the time the machine had moved ahead and under the ground that was excavated, they would get their support under it and therefore limit the extent of the failed zone. 

As it turned out, as they were advancing the machine, that failed zone was already in existence by the time they reached the support location, which was some 12 feet, 4 metres to 7 metres back from the front of the machine.

It was that rapidity, I think, which confounded everybody and was not identified in the initial study, or in the studies that they did in the analysis that they undertook.

MS. HARE:  Okay, thank you.  Mr. Smith, do you have redirect? 

MR. SMITH:  I just have a single question in re-examination, and it's for Mr. Ilsley; it's in relation to the ADIT.

Re-Examination by Mr. Smith:


MR. SMITH:  In your experience, how often do project proponents construct a trial ADIT of the type or size that OPG undertook here?

MR. ILSLEY:  Rarely, if at all, is there the opportunity to do -- to excavate an ADIT for the purposes that they did, to the extent that was done on this project.  It's a rare -- often you don't have the opportunity, you know, to dig an ADIT, and it just happened that there was an opportunity in this case to do so.  But it's a very rare thing to be able to do, and it was a valuable, I think, addition to the exploration program to be able to do that.

MR. SMITH:  Let me just ask a follow-up question, but it's for the OPG witnesses.  Why did you not use a tunnel boring machine to construct the exploratory ADIT?

MR. EVERDELL:  A tunnel boring machine of that size was not available, for instance, at that time.  And there is actually a photograph in the evidence, photo 8, which is on page 69 of Exhibit D1, tab 2, schedule 1. 

This gives you a picture of what the tunnel boring machine looks like to excavate full face 14.44 metre diameter, and it would be, you know, impossible to -- not at all practical to obtain a piece of equipment like this just to do an exploratory ADIT.  This kind of machine is for the actual tunnel construction. 

So on this machine, the cutter head is 14.44 metres in diameter, in total with the back-up equipment, it measured 150 metres long.  You probably wouldn't need all that for a short tunnel.  But it cost about $35 million as well, just for the front portion of the cutter boring –- TBM, tunnel-boring machine.

So it's not practical in the preliminary stages of a project to acquire a piece of equipment like this to do exploratory excavation.

MR. SMITH:  Thank you.  Those are my questions.

MS. HARE:  Thank you very much, witnesses.  Your testimony has been very helpful.

We are going to take a break now until 4:00 o'clock, and when we come back, Mr. Smith, you will have your next panel assembled?

MR. SMITH:  I will.

MS. HARE:  Thank you. 

--- Recess taken at 3:43 p.m.

--- On resuming at 4:00 p.m.

MS. HARE:  Before you introduce the panel, Mr. Smith, I just wanted to let people know that the panel is considering sitting next Wednesday, that would be the 18th, from 9:30 to 1.  And if that causes a problem for anybody in terms of scheduling other activities, perhaps you could let Mr. Millar or Ms. Binette know.

MR. SMITH:  Thank you. 

MS. HARE:  If could introduce your panel, please?

MR. SMITH:  Yes, thank you, Madam Chair.  I would ask that Nicolle Butcher, Andrew Barrett, and John Mauti be affirmed.
ONTARIO POWER GENERATION - PANEL 1


Nicolle Butcher, Affirmed 


Andrew Barrett Affirmed

John Mauti, Affirmed
Examination-In-Chief by Mr. Smith:


MR. SMITH:  Very briefly, members of the Board.  Ms. Butcher, I understand that you are the project executive business transformation; is that correct?

MS. BUTCHER:  That's correct.

MR. SMITH:  And that you have a business degree from Brock University and an MBA from McGill University.

MS. BUTCHER:  That's correct.

MR. SMITH:  And you also have a certificate in advanced project management from Stamford University.

MS. BUTCHER:  Yes.

MR. SMITH:  I understand that you have been with OPG in positions of increasing responsibility since approximately 1999.

MS. BUTCHER:  That is correct.

MR. SMITH:  And prior to that, you were employed by Enbridge Consumers Gas.

MS. BUTCHER:  Yes.

MR. SMITH:  And your responsibilities as project executive for business transformation are set out accurately in your curriculum vitae, which has been filed with the Board?

MS. BUTCHER:  Yes.

MR. SMITH:  Mr. Barrett, if I can just turn to you.  I understand you are the vice president of regulatory affairs for OPG.

MR. BARRETT:  That is correct.

MR. SMITH:  And that you have an MBA from McMaster University, and an engineering degree from University of Waterloo.

MR. BARRETT:  Yes, that is correct.

MR. SMITH:  And you have been with OPG since approximately 1998.

MR. BARRETT:  Yes, that's right.

MR. SMITH:  And before that you worked the TransCanada, Union Gas, and the Minister of Energy, as well as this board?

MR. BARRETT:  That is also correct.

MR. SMITH:  Finally, Mr. Mauti, I understand you are the vice president business planning and reporting at OPG.

MR. MAUTI:  That's correct.

MR. SMITH:  And you an HBA or Honours Bachelor of Business Administration from Wilfred Laurier?

MR. MAUTI:  That's true, yes.

MR. SMITH:  And you have been with OPG since approximately 1991?

MR. MAUTI:  That's correct.

MR. SMITH:  And before that, with the Auditor General of Ontario?

MR. MAUTI:  Yes.

MR. SMITH:  Perhaps, Mr. Barrett, through you, can I ask you whether the panel adopts the evidence relevant to panel 1, as detailed in the letter that OPG filed of panel responsibilities, including interrogatories and undertakings? 

MR. BARRETT:  We do so adopt.

MR. SMITH:  Thank you, very much.  I have no questions in examination-in-chief and I tender them for cross.

MS. HARE:  Thank you.  I understand the order is the Retail Council of Canada, with Mr. Allan cross-examining.   Is that correct?

MR. ALLAN:  That's correct, yes.
Cross-Examination by Mr. Allan:


MR. ALLAN:  So good afternoon and thank you for having us here and allowing the Retail Council of Canada to participate.

I believe that I have requested thirty minutes for my cross, and I really hope we will get out sooner than that.  I don't think it should take that long.

MR. ALLAN:  So, panel members I have provided a compendium document here. I hope you and your counsel have been given hard copies, and I believe we have an electronic one up on the screen as well.

MR. MILLAR:  Madam Chair, I propose to mark that as Exhibit K2.3.

EXHIBIT No. K2.3:  Retail Council of Canada Cross-Examination Compendium for PANEL 1

MS. HARE:  Thank you, and we do have that.

MR. BARRETT:  The panel has that as well.

MR. ALLAN:  Great, thank you.  I am going to focus today on one of the overarching issues for oral examinations, which is specifically about OPG's response to the board's direction on incentive regulation.

I wasn't planning ongoing first, so I apologize if this is a bit out of order from the normal way I think this would go.

But the first thing I just want to do to the make sure we are on the same page is to confirm that -- if you will turn to tab 1 of the compendium, you will see a sidebar from the relevant act, and I just want to confirm that Ontario Energy Board has the authority to regulate proscribed generating facilities and to establish -- so here is the quote from section 6(1), "To establish the form, methodology, assumptions and calculations used in," and that's the end of the quote, the payments to OPG, and that this could extend to the authority to implement incentive rate making.

I am not asking you for a legal opinion, but I just want to confirm that OPG doesn't object to that idea in general.

MR. BARRETT:  Yes, that's my understanding, subject to some limitations that are set out in Ontario regulation 53.05.

MR. ALLAN:  And so the next thing that I would like to do is is turn to tab 2 of the compendium.  This is the only document in the compendium that was not included in OPG's original evidence.  However, this was circulated to all the parties a couple of days ago, and of course is a report of the board.

This is from the EB-2012-0340 proceeding, and I just want to sort of get your feedback on a couple of points here.

If we can turn to page 3 of that document, I just want to confirm that it's also OPG's understanding that the board has expressed a commitment to an incentive rate making methodology for OPG since it began setting payment amounts for the proscribed generating assets.

MR. BARRETT:  Yes, that's been part of the discussion since very early days.

MR. ALLAN:  Okay, thank you.  On page 4 of that document, I would like to confirm that OPG is aware that the board remains of the view that, at least as of this document, that "a move to IR for the purposes of setting payment amounts is appropriate", and that the Board has stated that it believes incentive regulation can:

"further the Board's statutory objectives of protecting the interest of consumers and promoting economic efficiency, while providing a stable planning environment for OPG."


That is also OPG's understanding?

MR. BARRETT:  Certainly that's what those sentences indicate.  I would just add to that that this is an issue of kind of timing associated with this, and I think that's reflected through the body of the report.  My understanding is the expectation is that we will move the hydroelectric business to incentive regulation first, and that is in recognition of the fact that it's a relatively stable business, and that incentive regulation for the nuclear business will be later, after we reach a point of stability, which I understand to be after the Darlington refurb project is complete.

MR. ALLAN:  Thank you for that additional information. I would like to still work through a couple more things in the document, if it's okay with you.

MR. BARRETT:  Yes, that's fine.

MR. ALLAN:  The proceeding underlying this document was quite recent, and the position you just articulated, which is that any sort of move to incentive regulation for proscribed nuclear assets would follow the completion of the Darlington refurbishment project, or DRP.  That was OPG's position at this particular consultation of the board; is that correct? 

MR. BARRETT:  Yes, and it's my understanding that that's what the kind of summary conclusion of the report is, with respect to nuclear.

MR. ALLAN:  So then maybe we can turn to page 8 in the same document.  I believe on page 8 is where the board articulated a point that's related to what you were just saying, which is that there are challenges with implementing what's known as a "pure IR", and because that is an initialism, I will just say incentive regulation regime, which would include TFP and Z factors, might not make sense for the immediate future.

But if we turn to the next page, there is a couple of key lines here that I just want to make sure OPG was aware of for the purposes of my next questions.

So on page 9, the Board also found that:

"Moving to an IR regime or a methodology that achieves some of the same objectives as IR need not wait until the DRP and the Pickering closure are complete."

Can you confirm that OPG was aware of this aspect of the Board's report? 

MR. BARRETT:  Yes, I was aware of it. 

MR. ALLAN:  So to sort of sum up. I would like you to let me know if you agree with this conclusion, which is that the Board said that it would be a challenge to implement what it called or what could be called a full incentive regulation system or program, but that a partial incentive regulation system or a methodology that achieves some of the same objectives as IR can be done in the interim, before the DRP is complete?

MR. BARRETT:  I guess the issue would be understanding what some of the objectives are.

So one of the things I looked at when I reviewed this report was the kind of -- appendix B, which provides an illustrative timeline for the development of IR for OPG's prescribed generation facilities.  That's on page 12.

And it kind of sets out an expectation that there will be working groups later this year that will examine these questions in greater detail, ultimately leading to a Board report with respect to hydroelectric and nuclear.

And on the nuclear side, there is an expectation that we will be moving to a multiyear cost of service model, at least for the foreseeable future.  And I think those are for reasons articulated in this report about the need to have stability in terms of the operations of that business unit in order to have an effective IRM regime.

That said, I expect that this cost of service model will have incentive-like features.  It will have things which will encourage efficient business planning and capital budgeting, and driving the company towards achieving appropriate business targets.

MR. ALLAN:  Okay.  But to go back to my question, I just want to really sort of hone in on one issue, which is that the Board did not say in this report that incentive regulation or something that achieves the same objectives as IR needs to wait for the completion of the Darlington refurbishment project; is that not correct?

MR. BARRETT:  Certainly that -- you pointed, took to one sentence, and that is what that sentence indicates.

My boil-up of the report was that we were going to head into multi-year cost of service for nuclear, and that the first one is probably, as indicated here, going to take us to 2020.

And the Darlington refurb project, I think, is expected to conclude about 2024.

So when we get to 2020, we may be in a situation where there is enough stability in the nuclear business that an IRM regime makes sense.  I'm very sceptical of that, quite honestly.  I think we will have two cycles of multiyear cost of service, but I think, practically speaking, we will have to wait and see until we get there.  I think it's difficult, sitting here today, to know those things completely and accurately.

MR. ALLAN:  Great.  And maybe, since you have mentioned the completion date of the DRP, can I ask you to turn to tab 5 in the compendium? 

The completion date for the DRP that's listed on the second page of that is a close-out of 2024 to 2025.  So that differs from the number you just gave of 2020; can you let me know if I have understood?

MR. BARRETT:  I thought I said 2024.

MR. ALLAN:  Oh, I'm sorry.  I might have just misheard you.

MR. BARRETT:  If the transcript didn't record that, then I misspoke.

MR. ALLAN:  Okay.  It's also very possible that I misheard you.  Okay.  I think I understood what your position is in that case.

Can I ask you to turn now to tab 3?

MR. BARRETT:  I have that.

MR. ALLAN:  Okay.  Thank you. 

So I just want to confirm that London Economics International is advising you on potential incentive regulation mechanisms which may be suitable for setting payment amounts for OPG prescribed facilities, and that refers to both types of prescribed facilities, the nuclear and the hydroelectric.

MR. BARRETT:  The focus of their work right now is on a TFP study that would be directed towards a hydroelectric incentive regime.

MR. ALLAN:  So it is just their work is exclusive on hydroelectric?

MR. BARRETT:  That is the focus of their work.  Depending upon the specifics of the working group that gets established later this year, we may involve them in some of the discussions related to nuclear.  I think that remains to be seen.  We would want to see the scoping document or terms of reference document from the Board.

MR. ALLAN:  Right.  I would like to go back a moment, because I started talking about DRP completion dates, and I forgot one last point I wanted to ask you about.

So in tab 2, in general -- and I am just trying to find you the page reference here.  The Board -- well, I don't need the actual page reference for this.

The Board talked about different types of incentive regulation when we did this underlying proceeding.  So we had, you know, the full and the partial, and one of the things that the Board was asked to consider was also a type of incentive regulation for capital projects, so they would be for discrete capital projects.  That was one of the alternatives.  So that was considered a type of incentive regulation, but not the sort of full incentive regulation. 

Has London Economics done any work on that issue since the time when this report was issued? 

MR. BARRETT:  Not for OPG. 

MR. ALLAN:  And if I can ask you to turn to tab 4, which is CCC Interrogatory No. 27 and the response, you stated here at line 18 that:

"OPG continues to hold the view that incentive regulation is not appropriate for nuclear until the Darlington refurbishment project is completed."

And I realize you have also said that orally here, but it's hard for me to reconcile that with the Board's report that we talked about earlier.

So I am wondering if this response refers to all types of incentive regulation, or only to what we termed before, I think, the "full IR."

MR. BARRETT:  I think with incentive regulation, there is always degrees.  Even a straightforward cost of service application has a number of financial incentives related to regulatory lag, for example.

So what I understand the conclusion of the Board's report to be is that we will be looking at a multi-year cost of service approach, which will have some incentive features.  And those incentive features, I think, remain to be developed, and that's one of the tasks for the working group, which will be established later this year. 

So this comment in this interrogatory response is really directed towards IRM in its kind of more traditional or typical form, such as we envision for hydroelectric.

And again, one of the features I think is critical for that kind of traditional IRM approach to work is stability in the business.  And we won't have that in the nuclear business during the period where we are ramping up the Darlington refurb project and shutting down a very large facility.

MR. ALLAN:  So if I can just parse that a moment, though, what you are talking about is a specific part of the prescribed nuclear generating facility, so there are potentially other areas of OPG's prescribed nuclear generating facilities that could make use of some aspects of incentive regulation?

I just -- because to me, when I read that, it sounded like OPG was just ignoring the report and the board's statement that clearly incentive regulation, or something that achieves the same effect, does not have to wait until the end of the DRP.  So what I am trying to do is just understand where that potential difference comes to, and I think you partially answered it.  But I just want to confirm.


MR. BARRETT:  Let me address a couple of things.  First off, under no circumstances would OPG ignore an OEB report; so there should be no concern about that.


The report that you referenced earlier on IRM comes at the discussion of IRM and the suitability of IRM in a number of sections, and you took me to one sentence on one page.


But my takeaway from the balance, for the report in its entirety, was a recognition that the traditional form of IRM was not appropriate for nuclear during this period of instability, and that we would have a multi-year cost of service model which would have incentive features built into it for that period, and then we would move to a traditional form of IRM.


So I am not saying that we will not have incentive features in the multi-year cost of service model.  I think the board is very clear what we will.  What those are, I can't say sitting here today, because they remain to be developed.


MR. ALLAN:  Certainly, and I wouldn't ask you to prejudge that.  I just wanted to really clear that up.


So in effect, then, I think I am basically done.  The one thing I wanted to just quickly address while I have got us on -- if we can go back to tab 2, page 4, there was an OPG response that I read, which indicated that the renewed regulatory framework for electricity did not apply to OPG.  And I just wanted to point out this line here where the board -- it is not a direct application and that is certainly not our position, but the board does say it is also consistent with the approach and objectives underlying the board's renewed regulatory framework for electricity.


So I think it might be a little problematic to say it has no application.  I just think that the board is still interested in bringing that information -- or using some of the lessons learned, it appears from this report, unless I have misread it.  Do you think I have misread that? 


MR. BARRETT:  Well, there was -- I have got to say there was a lot in that question, and I can't say that I followed all of what you said.


MR. ALLAN:  Sorry, yes.


MR. BARRETT:  Maybe we could take it by part. So you said there was a suggestion or a quote from EOP that said the renewed regulatory framework did not apply to OPG?


MR. ALLAN:  That's right, I think it was in a response to a request for additional evidence.  I don't have it in front of me right now.  It actually just occurred to me as I was rereading it this morning.


MR. BARRETT:  It would be helpful for me to have that reference in order to respond.


MR. ALLAN:  That's fine.  It certainly isn't a major point for our submissions.  I just wanted to bring that to your attention.


MR. BARRETT:  Sure.  But in terms of the other parts of your question, to be honest with you, I have lost the thread.  So if you could just go back to that, I would appreciate it.


MR. ALLAN:  No problem.  You can consider any of the rest of that withdrawn.


So that was really everything. I just wanted to get to the heart of that incentive regulation issue, and I would like to thank you for your thorough responses.


MR. BARRETT:  I appreciate that.  And again we have taken the view of -- or we have an understanding of what the board's report means.  And if we have got it wrong, I am sure that the board will correct us in due course. 


MS. HARE:  Okay, thank you, Mr. Allan.  Mr. Millar, you were going to go next, but there is only five minutes left in the day.  So I'd suggest we leave it until Monday.


MR. MILLAR:  I can probably finish in five minutes.  But if I am longer than eight, you can turn off my mic – how does that sound?  And just walk right out of here.


MS. HARE:  Good.

Cross-Examination by Mr. Millar:

MR. MILLAR:  Good afternoon, panel.  I am Michael Millar, counsel for Board Staff.  I have prepared a compendium which is up on the screen right now, and I think you have, we will call that K2.4.

EXHIBIT NO. K2.4:  Board Staff CROSS-EXAMINATION COMPENDIUM FOR PANEL 1 


MR. MILLAR:  I will start with a couple of questions about the effective dates that you are seeking for this application.  Can you confirm for me that the effective date you've requested is January 1, 2014? 


MR. BARRETT:  Yes, as it relates to the previously regulated hydroelectric and nuclear proscribed facilities.  The regulation requires regulation for the newly regulated hydro as of July 1, 2014.


MR. MILLAR:  You filed the application September 27, 2013; is that correct? 


MR. BARRETT:  Yes, sir, that is correct.


MR. MILLAR:  And the date of the filing of the application is something that's within OPG's control? 


MR. BARRETT:  Normally, but I would say not in this particular case. 


MR. MILLAR:  Let me put it a different way.  It's not in the OEB's control, or the intervenors' control.


MR. BARRETT:  No, it's not.


MR. MILLAR:  Thank you.  And I assume you when say Normally, you're referring to some -- well, why don't I ask you: why is it not in your control?


MR. BARRETT:  Well, one of the important features that drove the timing of the filing was the government's consideration of whether or not to regulate the newly regulated hydroelectric facilities, and you would have seen in certain of our interrogatory responses that we began to get an understanding in the spring of 2013 that the government was considering this. 


On the basis of that, we developed a business plan revenue forecast and also began work on gathering the necessary information in order to make such a filing, and that work continued to the spring and into the summer of 2013. 


However, we were not in a position to file that application until the government had moved from considering that change to actually making a public signal that that change was going to happen.  And that occurred when the government posted its proposed regulation change on September 13, 2013.


Once we saw that, we moved expeditiously to file the application.


MR. MILLAR:  Okay, thank you for that. This is OPG's third payment amounts application.


MR. BARRETT:  That's correct.


MR. MILLAR:  And were you aware -- I have produced at pages 5 and 6 of the compendium -- these are, I guess, sort of the board's performance standards for processing applications.  If you turn to page 6, it has a timeline for an oral hearing -- this is for distribution rates, mind you -- of 235 days.  It's at page 6 of our compendium – sorry, page 3, it is page 3, my mistake.


MR. BARRETT:  Yes, I have page 3.


MR. MILLAR:  Were you familiar with this document?


MR. BARRETT:  I have seen this document in the past.


MR. MILLAR:  Let me put it another way.  In your experience, a payments application from OPG takes at least 235 days and probably more?


MR. BARRETT:  It certainly seems longer than that.


MR. MILLAR:  Is there any way that the Board could have completed this process by January 1, 2014?


MR. BARRETT:  I don't believe so.


MR. MILLAR:  What is OPG's argument for having an effective date other than the date that an actual decision comes out? 


MR. BARRETT:  Well, there are a number of aspects to it.  I think the most important one is that we move to file the application inclusive of the newly regulated facility information as quickly as we could, once the government gave a signal that they were proceeding to regulate those facilities. 


We didn't feel we would be in a position to file the application prior to the public posting of that regulation. That it would be not for the Board to receive an application for facilities that were not at least indicated to be proscribed by the government.


MR. MILLAR:  Okay, thank you for that. I have a couple of questions about business transformation, and I don't actually know if this is the right panel or not.  So I will start with you and if you tell me it's for panel 6 probably – it doesn't matter.  If it's not for you, you will tell me.


MR. BARRETT:  Just by way of guidance, this panel is to speak to business transformation as initiative.  To the extent there are details related to individual business units, those details should be pursued with the business unit panels.


MR. MILLAR:  This probably won't be for you, but I don't want to miss my chance, and it will be relatively quick, I think, in any event.


Can I ask you to turn to page 4 of the compendium?


MS. BUTCHER:  Yes, we have that.


MR. MILLAR:  I guess I just want to point out that the business transformation is expected to result in thirteen hundred fewer employees in the regulated operations between 2011 and 2015; you will see that in footnote 2.


MS. BUTCHER:  Yes.


MR. MILLAR:  And the associated cost savings from that are $550 million.


MS. BUTCHER:  That's correct.


MR. MILLAR:  You may recall staff had some difficulty finding those numbers precisely in the evidence, and we asked OPG to fill out a table as part of undertaking JT 2.33.  That's at the next page of the compendium. 


Now, I have some questions about the numbers in this table and how they relate to OPG's business plan.  Is this the right panel to ask those questions of? 


MR. BARRETT:  I think you should start with us and if there is details we don't have, we can give you direction to other panels.


MR. MILLAR:  Okay, if you look at -- if I could ask that we go to the next page of the compendium -- there it is.  I am sorry, maybe if we can get that blown up a little bit, it's a bit hard to read.


These numbers, as I understand it from the footnote, come from the 2013 to 2015 business plan; is that correct? 

MR. BARRETT:  Yes, but -- sorry, by way of guidance, if you want to get into the specific numbers, this is a table that the corporate and compensation panel would address.

MR. MILLAR:  Okay.  So I was going to ask -- if we look at line 11 and we compare the 2010 number with the 2015 number, I get a total of 1,311 reductions; is that the 1,300, approximately, that was discussed in the exhibit I took you to before?

MS. BUTCHER:  Yes.  That is correct.

MR. MILLAR:  Okay.  We had some difficulty with some of the other numbers.  So if I can ask you to go to the next page, this is the 2013 to 2015 business plan from which I understood the numbers on JT2.33 to come from.  And I hate to ask you to turn your head sideways, but if you look at the -- these are the headcount reductions that you are anticipating.  If you look at the 2012 actuals, you add up nuclear operations and nuclear projects, I get a number of 6,238.  And those are marked as actuals; do you see That?  5,510 plus 728?  Will you take that, subject to check?

MR. BARRETT:  Sorry, what page are you on?  I have lost you.

MR. MILLAR:  I'm on the page in front of you on the screen right now; this is from the business plan.

MR. BARRETT:  Yes, we have it.

MR. MILLAR:  You see there's the table?  It says "Actuals for 2012"?

And if I add up the nuclear operations and nuclear projects numbers, I get 6,238.  5,510 plus 728?

MR. BARRETT:  That looks about right.

MR. MILLAR:  Then if I flip back to JT2.33, you will see line number 1, which is the 2012 actuals.  And I will just wait until it gets pulled out, if we could have it blown up just a little bit.

You see the 2012 actuals shown there, this has nuclear operations and projects -- which I took to be the same thing -- to be 6,556.  So we have 6,556 versus 6,238, both of which are identified as actuals.

I am just wondering if you can help me with that.  And if this is for the other panel, I will take it up with them.

MS. BUTCHER:  It is my understanding that the table with the detailed headcount FTE and employee costs on page 6, the numbers you are referring to include both regular and non-regular staff, and the headcount reductions in the business plan would be just regular staff.

MS. HARE:  What do you mean by "non-regular staff"? Are you talking about contract staff?

MS. BUTCHER:  Yes.  These would be temporary staff or contract staff.

MS. HARE:  Thank you. 

MR. MILLAR:  I see.  Because if you look at line 10, there is a line saying "less all non-regular staff."

MS. BUTCHER:  Yes.

MR. MILLAR:  Is that who we are talking about there?  So if we back those out -- but I guess it might not be allocated all to nuclear operations and projects?

MS. BUTCHER:  That's correct.

MR. MILLAR:  I had similar questions about the numbers for 2014 and 2015, although those are forecasts, obviously.  They don't match up between JT2.33 and the 2013 to 2015 business plan.

Do I take it it would be the same answer for that question?

MS. BUTCHER:  I would assume that would certainly be a component of it.

MR. MILLAR:  Would there be any other components you would be aware of?

MS. BUTCHER:  Not that I can think of now, but again, you may have to ask that in detail to the other panel.

MR. MILLAR:  Okay.  Thank you for that.  That's helpful.  And I similarly have a question if you could go back -- yes, on the chart we are looking at right now.  Scroll down to line 41 or 46.

I guess something I found a little bit puzzling.  It is stated that "Business transformation" would say $550 million, as we already discussed.  I take it that's not an absolute reduction of 550 million.  It's 550 million less than you would have paid otherwise; is that correct? 

MR. MAUTI:  The 550 million that was referred to is a cumulative number of a period of time from 2011 to 2015, whereas the numbers that you are looking at on page 6 of the compendium are just annual individual labour costs.  So it's a different basis that it's calculated on.

MR. MILLAR:  Let me put the question a different way.

I see, although you are shedding 1,311 employees between 2010 and 2015, according to JT 2.33 -- I take that from line 11 -- your costs for -- your employee costs -- not your O&M costs, your employee costs -- rise by $123 million.  They go from 1.581 billion to 1.7049 billion.

And I am wondering if you can help me with why that would be, or if you want to punt me to the other panel.

MR. BARRETT:  Again, I think for the specifics you probably need to go to the other panel, but I would just offer a couple of things.

One, there is an actual undertaking which explains the calculation of the $550 million.


MR. MILLAR:  Yes.  JT2.11.


MR. BARRETT:  And that is Undertaking JT2.10.


MR. MILLAR:  2.10, yes.

MR. BARRETT:  So we can certainly go to that and look at the calculation.

But the other thing, I think, you have to appreciate that, as noted in the footnote, employee costs include benefits.  So to the extent that we have seen and you will see in the evidence significant increases in pension and OPEB costs related to changes in discount rates and mortality assumptions, those would create upward pressure in employee costs, even in the face of significant reductions in staff through the business transformation initiative.

So you have to really look at the net of a number of puts and takes when considering the "Aggregate cost" line, and maybe it's useful to look at -- I'll take you to that calculation now --


MR. MILLAR:  I am familiar with the calculation.  I mean, if you want, you can take me to it, but I see you have done a cumulative calculation that gets to the 550 million.  And I think it speaks for itself.  If you want to go through it, that's fine, but I did understand it.

MR. BARRETT:  That's fine.  If you don't need it, then we won't spend the time.

MR. MILLAR:  Thank you.

Madam Chair, given the hour of the day -- and I said I would be very brief – I'll leave it with that with this panel.  Thank you.

MS. HARE:  Have you completed your cross, then?

MR. MILLAR:  Yes, I have.

MS. HARE:  Thank you.

So we will meet again Monday at 9:30.  Have a nice weekend, everybody.

--- Whereupon the hearing adjourned at 4:37 p.m.
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