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Inc., Jericho Wind Inc., and Bornish Wind LP.

2 Suncor’s Jericho Shared Transmission Facilities and Option Agreement with Jericho

Wind Inc.
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SHARED TRANSMISSION FACILITIES AND OPTION AGREEMENT

By and among

BORNISH WIND, LP,
as Co-owner

-and -

KERWOOD WIND, INC.,
as Co-owner

-and -

JERICHO WIND, INC.,
as Co-owner

-and -

SUNCOR ENERGY PRODUCTS INC.,
as Licensee

Dated as of January 2, 2013
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SHARED TRANSMISSION FACILITIES AND OPTION AGREEMENT

This SHARED TRANSMISSION FACILITIES AND OPTION AGREEMENT (this

“Agreement”) dated as of January 2, 2013 (the “Effective Date”), is made and entered into by
and among BORNISH WIND, LP (“Bornish”), KERWOOD WIND, INC. (“Kerwood”) and
JERICHO WIND, INC. (“Jericho”, together with Bornish and Kerwood, the “Co-owners” and
each individually, a “Co-owner”) and SUNCOR ENERGY PRODUCTS INC. (the
“Licensee”). The Co-owners and the Licensee may each be referred to herein individually as a
“Party”, and collectively as the “Parties”.

RECITALS

Pursuant to the Shared Transmission Facilities Co-owners Agreement to be entered into
between the Co-owners (the “Co-owners Agreement”), the Co-owners will construct,
develop and own the Shared Transmission Facilities as tenants in common, which Shared
Transmission Facilities are necessary to connect the Co-owners’ Projects and the
Licensee’s Project to the IESO-controlled grid.

The Co-owners wish to grant the Licensee an option to acquire a non-exclusive license to
use the Shared Transmission Facilities.

The Co-owners will own the Shared Transmission Facilities, which facilities are critical
to the operation of the Co-owners’ Projects and the Licensee’s Project. In order to
govern their respective rights and obligations with respect to the Shared Transmission
Facilities, the Parties are entering into this Agreement, which will be the Parties’
expression of their intention to establish and impose mutually beneficial limitations,
restrictions, covenants and conditions to provide for the proper and orderly ownership,
operation and management of each Party’s respective interests in the Shared
Transmission Facilities.

AGREEMENT

In consideration of the mutual covenants contained herein and for other good and

valuable consideration, the receipt, adequacy and legal sufficiency of which are hereby
acknowledged, intending to be legally bound the Parties agree as follows:

1.

Definitions.
As used in this Agreement, the following words have the meanings herein specified.

(1) “Additional Capacity” shall mean any additional generating capacity, the
electrical output of which is to be delivered through the Shared Transmission
Facilities, which at any time, exceeds the Projects’ Contract Capacity as of the
Effective Date.
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“Adelaide Project” means the Wind Turbines and related electricity collection
infrastructure that will be owned by Kerwood located on the property identified as
such on Exhibit B and any Additional Capacity that will be owned by Kerwood
and connected to the Shared Transmission Facilities.

“Affected Party” has the meaning set forth in Section 19(a).

“Affiliate” of any Person means, at the time such determination is being made,
any other Person Controlling, Controlled by or under common Control with such
first Person, in each case, whether directly or indirectly, and “Control” and any
derivation thereof means the possession, directly or indirectly (other than in the
capacity of an officer, director or employee of a Person), of the power to direct or
significantly influence the management, policies or business of a Person whether
through the ownership of voting securities or partnership units, by agreement or
otherwise.

“Agreed Interest Rate” means the rate of interest, expressed as a per annum rate,
which is used by the Royal Bank of Canada at its main branch in Toronto,
Ontario, as a reference rate for purposes of determining rates of interests charged
by it on Canadian dollar commercial loans made by it in Canada, and which is
quoted by such bank, from time to time as its “prime rate”, plus 2% per annum.

“Agreement” has the meaning set forth in the first paragraph of this document.
[
L1
[
[
1
[
L1
[
[

“Approved Budget” means a budget approved by the Co-owners pursuant to the
Co-owners Agreement.

“Arbitration Commitment” has the meaning set forth in Section 35(c) herein.

“Arm’s Length” means the relationship between persons who are not “related
persons” as defined in the Income Tax Act (Canada).

|
|
|
|
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“Borrowing Party” has the meaning set forth in Section 39(b) herein.

(14)
(15)

“Bornish Project” means the Wind Turbines and related electricity collection
infrastructure that will be owned by Bornish located on the property identified as
such on Exhibit B and any Additional Capacity that will be owned by Bornish and

connected to the Shared Transmission Facilities.

“Breaching Co-owner” has the meaning set forth in Section 32 herein.

(16)
(17)

“Cdn. Dollars”, “Cdn. $”, “CADS$” and “$” each mean the

“Canadian Dollars”,
lawful money of Canada.

36009-2007 12697623.31



(18)

(19)

(20)

21

(22)

(23)

-4 -

“CCRA” means the connection cost recovery agreement to be entered into
between HONI and the Co-owners in respect of the connection of the Co-owners’
Projects, the Licensee’s Project and the Shared Transmission Facilities to HONI’s
transmission system.

“Commercially Reasonable Efforts” means efforts which are designed to enable
a Party, directly or indirectly, to satisfy a condition to, or otherwise assist in the
consummation of, a transaction, activity or undertaking contemplated by the
Agreement and which do not require the performing Party to expend any funds or
assume liabilities other than expenditures and liabilities which are reasonable in
nature and amount in the context of the transaction therein contemplated.

“Community Leader” means a Chief, Band Councillor or other official of any
First Nation, Métis or other aboriginal community.

“Complete Portfolio” means, collectively, the Co-owners’ Projects, the
Licensee’s Project, the Shared Transmission Facilities and any Additional
Capacity installed, commissioned and located on the Complete Portfolio Site, and
to be used to generate electrical output delivered through the Shared Transmission
Facilities.

“Complete Portfolio Site” means the real property located in Ontario, Canada,
on which the Complete Portfolio is (or, upon the completion of its construction,
will be) located, as more specifically depicted on Exhibit B.

“Confidential Information” means:

1) the provisions of this Agreement or any agreement in connection with the
Shared Transmission Facilities or any Project and all financial, business,
capital, operating, technical, administrative and personal information and
data relating to:

(A)  the Shared Transmission Facilities, any Party’s Project, including
the business plans or forecasts pertaining thereto; and

(B) any Party or its partners, unit holders, trustees, shareholders,
investors, customers, suppliers, clients, Affiliates, consultants and
employees, or their respective Technology,

including studies, customer lists, charts, plans, tables and compilations of business
and industry information, all to the extent prepared or acquired for, or provided to
or by, any Party or any Affiliate of a Party in connection with the Shared
Transmission Facilities or any Project;

(il)  information and data related to Technology used in connection with the
Shared Transmission Facilities and information received from Third
Parties under an obligation of confidentiality; and

36009-2007 12697623.31
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(iii)  information and data submitted or created in the course of resolution of a
dispute, including any information or data created by the arbitrators, and
any award or other determination;

but excluding particular information that the receiving Party can establish with
demonstrable written evidence is or was, through no wrongful act or omission of
the Party making the disclosure:

(iv)  at the time of disclosure generally available to the public;

(v)  prior to the time of acquisition in connection with the Shared
Transmission Facilities or any Project by the receiving Party or any of its
Affiliates, already in the possession of or known to the receiving Party or
any of its Affiliates on a lawful basis;

(vi)  acquired from a Third Party who has, to the receiving Party’s knowledge
after due inquiry, lawful authority to disclose the applicable Confidential
Information; or

(vii) independently developed by or for the receiving Party or an Affiliate of
the receiving Party without the use or exploitation of Confidential
Information.

Any particular information forming part of the Confidential Information shall not
fall within any of the foregoing exceptions merely because it is embraced by more
general information falling within any of the exceptions.

(24) “Conflicting Party” and “Conflicting Parties” has the meaning set forth in
Section 35(b) herein.

(25) “Connection Agreement” means the agreement entered into between HONI and
the Co-owners in respect of the connection of the Adelaide Project, Bornish
Project, Jericho Project, the Licensee’s Project and the Shared Transmission
Facilities to the IESO grid, in accordance with the provisions of the Transmission
System Code.

(26) “Construction and Development Costs” means the aggregate of the actual costs,
fees, expenses and any applicable Taxes incurred by the Co-owners and related to
the land acquisition, design, permitting, development, engineering, procurement
and construction of the Shared Transmission Facilities, including without
limitation and as more particularly set out in: (A) costs incurred by the Co-ownets
or their Affiliates related to the development and construction of the Shared
Transmission Facilities, including without limitation, as more particularly set out
in the Shared Transmission Facilities EPC Agreement and other Third Party
Contracts; (B) the costs or expenses incurred by HONI for the connection of the
Shared Transmission Facilities to HONI’s transmission system, including without
limitation, as more particularly set out in the CCRA; and (C) any other expenses

36009-2007 12697623.31
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(28)

(29)

(30)
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(32)

(33)

(34)

(35)

(36)
(37)

(38)

(39)
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related to the engineering, procurement and construction of the Shared
Transmission Facilities.

“Construction Option” has the meaning set forth in Section Error! Reference
source not found..

“Construction Plans” means the engineering plans prepared on behalf of the Co-
owners for the construction of the Shared Transmission Facilities, which plans
will identify, among other things, the exact location of each of the Projects, the
Shared Transmission Facilities Area (and the component parts of the Shared
Transmission Facilities, and any access rights retained by the Co-owners and/or
the Licensee as described in Section 13 herein.

“Contract Capacity” has the meaning set forth in the Ontario Feed-In Tariff
Rules, Version 1.5.

“Control” has the meaning set forth in Section 1(6) herein.
“Co-owner” has the meaning set forth in the first paragraph of this document.
“Co-owner’s Interest” has the meaning set forth in Section 39(b) herein.

“Co-owners Agreement” has the meaning set forth in the Recitals of this
document.

“Co-owners’ Projects” means the Bornish Project, the Adelaide Project and the
Jericho Project, and “Co-owner’s Project” means any of them.

“CPI” means (i) the Consumer Price Index (All items for Ontario) published by
Statistics Canada (or by a successor or other Governmental Authority, including a
provincial agency), or (ii) if the CPI is no longer published, an index published in
substitution for the CPI or any replacement index designated by the Co-owners,
acting reasonably. If a substitution is required, the Co-owners will make the
necessary conversions. If the base year for the CPI (or the substituted or
replacement index) is changed by Statistics Canada (or by its successor or other
Governmental Authority) the Co-owners will make the necessary conversions.

“Cure Period” has the meaning set forth in Section 19(b) herein.
“Curtailment Period” has the meaning set forth in Section 19(f) herein.

“Customer Impact Assessment” means the customer impact assessment to be
carried out by HONI with respect to a party’s proposed use of the Shared
Transmission Facilities and issued in the name of such party, in accordance with
Sections 19(a) and 19(c) herein.

“Declaration Notice” has the meaning set forth in Section Error! Reference
source not found..

36009-2007 1269762331
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“Default” has the meaning set forth in Section 30(a) herein.
“Designated Representative” has the meaning set forth in Section 8 herein.

“Dispatch Operator” means the entity responsible for coordinating the
dispatching of energy between the Complete Portfolio and the IESO at the point
of connection between the Shared Transmission Facilities and HONI’s
transmission system.

“Disputing Party” has the meaning set forth in Section 15(c) herein.

“Effective Date” has the meaning set forth in the first paragraph of this
document.

“EPC Contractor” has the meaning set forth in Section 10(b) herein.
“External Curtailment” has the meaning set forth in Section 19(f) herein.
“Force Majeure” has the meaning set forth in Section 40 herein.

“Good Operating Practices” means the good and workmanlike practices,
methods, and acts, (including but not limited to the practices, methods, and acts
engaged in by a significant portion of the North American electric power
generation industry) that, at a particular time, in the exercise of skill, diligence,
prudence, foresight and reasonable judgment by a prudent generator or
transmission operator in light of the facts known or that should reasonably have
been known at the time a decision is made, could have reasonably been expected
to accomplish the desired result at a reasonable cost in a manner consistent with
applicable Laws, codes, standards, equipment manufacturer’s recommendations,
reliability, safety, environmental protection, economy and expedition. Good
Operating Practices are not intended to be limited to optimum practices, methods
or acts to the exclusion of all others but rather are intended to delineate acceptable
practices, methods or acts generally accepted in the North American electric
power generation or transmission industry.

“Governmental Agency(ies)” means any Governmental Authority, political
party, public international organization (as defined in the United States Foreign
Corrupt Practices Act) and any enterprise partially or wholly owned, or
controlled, by a Governmental Authority or Governmental Agency.

“Governmental Authority” and “Governmental Authorities” means, in relation
to any Person, transaction, event, the Shared Transmission Facilities or any
Project, any government, regulatory authority, governmental department, agency,
commission, bureau, official, minister, ministry, organization, Crown corporation,
court, board, tribunal, dispute settlement panel or body or other law, rule or
regulation-making party:

36009-2007 12697623.31
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(54)
(35)
(56)

(57)

(38)

(59)
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(1) having or purporting to have jurisdiction on behalf of any nation,
province, state or other geographic or political subdivision thereof over
such Person, transaction, event, the Shared Transmission Facilities or any
Project; or

(ii) exercising or entitled or purporting to exercise any administrative,
executive, judicial, legislative, policy, regulatory or taxing authority or
power over such Person, transaction, event, the Shared Transmission
Facilities or any Project, including, without limiting the foregoing, the
OEB and the IESO.

“Governmental Official” means an officer, employee, agent, representative or
other official of any Governmental Agency, or any Person acting in an official
capacity on behalf thereof, or any candidate for public office.

“Hazardous Substance” means any hazardous or toxic substances, materials or
wastes, or pollutants or contaminants as defined, listed or regulated by any Laws
or by any Governmental Authorities under any Laws.

“HONI” means Hydro One Networks Inc.
“TESO” means the Independent Electricity System Operator.
“Indemnified Party” has the meaning set forth in Section 25 herein.

“Indemnifying Party” has the meaning set forth in Section 25 herein.

-

“Index Factor” means for any period, the number which is obtained by dividing
the CPI at the end of such period by the CPI at the beginning of such period.

LEECEEEEEEEEE PR PR P EEEE R EE PR T T LT

“Insolvency Event” means in relation to any Party or third party, the occurrence
of one or more of the following:

(1) such party shall apply for or consent to the appointment of, or the taking
of possession by, a receiver, custodian, administrator, trustee, liquidator or
other similar official for itself or for all or any part of its assets;

(i1) such party shall generally not pay its debts as such debts become due or
admit in writing its inability to pay its debts generally, or declare any
general moratorium on its indebtedness;

(iii)  such party shall commit an act of bankruptcy, or make a general
assignment for the benefit of creditors or a proposal under the Bankruptcy
and Insolvency Act (Canada), the Companies’ Creditors Arrangement Act
(Canada) or similar Laws of any applicable jurisdiction;

36009-2007 12697623.31
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(vi)
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such party shall institute any proceeding seeking to adjudicate it a
bankrupt or insolvent, or seeking liquidation, dissolution, winding up,
reorganization, arrangement, adjustment, protection, relief or composition
of it or its debts under any statute, rule or regulation relating to
bankruptcy, insolvency, reorganization, relief or protection of debtors or at
common law or in equity (to the extent not otherwise expressly permitted
hereunder);

such party shall take any corporate action to authorize any of the actions
described in this paragraph (59);

any cause or proceeding against any such party shall be instituted in any
court of competent jurisdiction seeking in respect of any such party, an
adjudication in bankruptcy, reorganization, dissolution, winding up,
liquidation, a composition or arrangement with creditors, a readjustment
of debts, the appointment of a trustee, receiver, liquidator or the like of
any such party or of all or any substantial part of its assets, or any other
like relief in respect of any such party under any bankruptcy or insolvency
law and:

(A)  such cause, proceeding or other action results in an entry of an
order for relief or any such adjudication or appointment unless
such order, adjudication or appointment is stayed or otherwise
effectively reversed within 30 days thereof; or

(B)  if such cause, proceeding or other action is being contested by any
such party, as applicable, in good faith, the same shall continue
undismissed, or unstayed and in effect, for any period of sixty (60)
consecutive days; or

all or any material part of the assets of any such party are attached,
executed, sequestered or distrained upon or become subject to any order of
a court or other process, and such party shall not discharge the same or
provide for its discharge in accordance with its terms, or procure a stay of
execution thereof.

(60) “Intellectual Property Rights” means any and all intellectual property rights,
including copyrights, design rights, trade-marks and trade-mark rights (including
the goodwill therein), trade secret and confidential information rights, patent
rights, and all other analogous intangible proprietary rights, which may subsist
anywhere in the world, whether registered or unregistered, including all
applications for registration of any of the foregoing, and all rights to file such
applications.

(61) “Interference” means a material impact by actions of any Party on the use or
operation of any equipment of another Party that is located in the Shared
Transmission Facilities Area and, without restricting the generality of the above,

36009-2007 12697623.31
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any reduction to the ability of a Party's generation to be transmitted on the Shared
Transmission Facilities, that arises out of activities of any Party, any additional
Party, any additional use of the Shared Transmission Facilities or Shared
Transmission Facilities Area by any third party, or any act of the Co-owners or
Operator in respect of the Shared Transmission Facilities not otherwise
considered Good Operating Practices or contemplated herein.

“Interfering Co-owner” has the meaning set forth in Section 19(a) herein.
“Internal Curtailment” has the meaning set forth in Section 19(f) herein.

“Jericho Project” means the Wind Turbines and related electricity collection
infrastructure that will be owned by Jericho located on the property identified as
such on Exhibit B and any Additional Capacity that will be owned by Jericho and
connected to the Shared Transmission Facilities.

“Jericho Shared Transmission Facilities” means the items consisting of all
transmission line equipment, facilities and appurtenances used for the common
benefit of the Jericho Project and the Licensee’s Project, including but not limited
to any related equipment or materials or any contract or purchase order therefor,
interconnection rights and any permits related to the foregoing as further
described in the Jericho Shared Transmission Facilities and Option Agreement.

“Jericho Shared Transmission Facilities and Option Agreement” means the
Jericho Shared Transmission Facilities and Option Agreement between Jericho
Wind, Inc. and Suncor Energy Products Inc. dated the date hereof.

“Last Co-owner” has the meaning set forth in Section Error! Reference source
not found. herein.

“Laws” means any laws, rules, statutes, regulations, codes, requirements and/or
ordinances enacted, imposed or enforced by any Governmental Authorities that
are applicable to and/or affect all or any part of the operation, maintenance or use
of the Shared Transmission Facilities.

“Leave to Construct” means an order in respect of the Shared Transmission
Facilities or Jericho Shared Transmission Facilities, as applicable, granted to the
Co-owners or Jericho Wind, Inc., as applicable, by the OEB under section 92 and
subsection 96(1) of the Ontario Energy Board Act, 1998.

“Licensee” has the meaning set forth in the first paragraph of this document.
NRRRR RN RN RN RN NN RO n R R RN RRRARARARNAN RN RN
“Licensee’s Interest” has the meaning set forth in Section 39(b) herein.

“Licensee’s Project” means the Wind Turbines and related electricity collection
infrastructure for the Cedar Point Wind Power Phase II project that will be owned

36009-2007 12697623.31
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by the Licensee located on the property identified as such on Exhibit B and
connected to the Shared Transmission Facilities.

LEEEECEEEEEEE PR PR EE R R TR T

“Mediation Period” has the meaning set forth in Section 35(b) herein.

“MW?” or “megawatt” means the measure of electrical capacity produced by any
of the Co-owners’ Projects, the Licensee’s Project or any Additional Capacity.

“Non-Defaulting Party” has the meaning set forth in Section 30(a)(ii).

“Notice to Proceed” means a notice in respect of the Licensee’s Project granted
by the Ontario Power Authority that it is prepared to waive its option set out in
section 2.4 of the Power Purchase Agreement for the Licensee’s Project, to
terminate such agreement.

“OEB” means the Ontario Energy Board.

“Operator” means NextEra Canadian Operating Services, Inc., or its designee,
which shall be the initial operator of the Shared Transmission Facilities,
designated in the Shared Transmission Facilities O&M Agreement, and any other
successor entity operating the Shared Transmission Facilities, which shall be
responsible for the operation and maintenance of the Shared Transmission
Facilities.
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“Party” and “Parties” have the meanings set forth in the first paragraph of this
document.

“Party’s Interest” has the meaning set forth in Section 39(b) herein.
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“Person” means any individual, sole proprietorship, partnership, limited
partnership, firm, entity, unincorporated association, unincorporated syndicate,
unincorporated organization, trust, corporation, company, limited or unlimited
liability company, Governmental Authority, and where the context requires, any
of the foregoing when they are acting as trustee, executor, administrator or other
legal representative.

“Power Purchase Agreement” means in respect of each Party, the Ontario Feed-
in-Tariff (FIT) contract or other power purchase arrangement between such Party
and the Power Purchaser, in connection with such Party’s Project, pursuant to
which the Power Purchaser has agreed to purchase Power from such Party’s
Project pursuant to the Feed-in-Tariff Program.

“Power Purchaser” means the Ontario Power Authority, a corporation without
share capital established under the Electricity Restructuring Act, 2004 (Ontario)
and its successors, or other party purchasing the output from the Complete
Portfolio.

||
||
||
||
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||
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||
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|11
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“Projects” means the Co-owners’ Projects and the Licensee’s Project,
collectively, and “Project” means either each Co-owner’s Project or the
Licensee’s Project, generically.

“Reimbursement Notice” has the meaning set forth in Section Error! Reference
source not found. herein.

EEEEECECEEEEEEEEEEEL PR R PP R EEE PR EEEEEEE PR E T
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“Related Party” means the Licensee, each Co-owner and any of their respective
Affiliates.

“Representatives” means the advisors, agents, consultants, directors, employees,
management, officers, subcontractors, and other representatives, including
accountants, auditors, financial advisors and lawyers of a Party or its Affiliates.
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“Service Providers” means, collectively, the Operator and the Dispatch Operator,

and “Service Provider” shall mean any one of the Service Providers.

(96)
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(98) “Shared Transmission Facilities” means the items consisting of all transmission
line equipment, facilities and appurtenances used for the common benefit of the
Projects, including but not limited to any switching station, substation and related
equipment or materials or any contract or purchase order therefor, interconnection
rights and any permits related to the foregoing and those items identified and
described as such on Exhibits A and B.

(99) “Shared Transmission Facilities Area” means the area under and immediately
adjacent to the Shared Transmission Facilities that is necessary for the operation
of the Shared Transmission Facilities, which area is further identified and
described as such on Exhibit B and which area is owned or leased by or under an
easement with the Co-owners.

(100) “Shared Transmission Facilities EPC Agreement” has the meaning set forth in
Section 10(b) herein.

(101) “Shared Transmission Facilities O&M Agreement” means the operations and
maintenance agreement to be entered into among the Co-owners and the initial
Operator, or such other agreement executed in the future by the Co-owners and a
successor entity to the initial Operator, for operation of the Shared Transmission
Facilities, as amended, supplemented, replaced or restated from time to time.

(102) “Site Agreement” and “Site Agreements” have the meanings set forth in
Section 51 herein.

(103) “Standard Borrowing” has the meaning set forth in Section 39(b) herein.

(104)
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(106) “System Impact Assessment” means the system impact assessment to be
conducted by the IESO, or such other Governmental Authority with respect to any
use of the Shared Transmission Facilities and issued in the name of the party
proposing such use in accordance with Sections 19(a) and 19(c) herein.

(107) “Taxes” means all taxes, levies, imposts, duties, deductions, withholdings,
assessments, fees or other charges imposed by a Governmental Authority,
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including any interest, additions to tax or penalties applicable thereto, and “Tax”
shall be construed accordingly.

(108) “Technology” means ideas, concepts, know-how, discoveries, inventions,
developments, processes, systems, devices, apparatuses, compositions, computer
software (including source code, object code, executables and scripts), methods,
procedures, techniques, designs, specifications, plans, documents, schematics,
formulae, trade secrets, algorithms, drawings, diagrams, photos, pictures, prints,
models, prototypes, patterns, analyses, evaluations, research, works, physical
embodiments, computer files, data, technical information, materials and similar
expressions, and all Intellectual Property Rights arising in any and all of the
foregoing.

(109) “Termination Notice” means the notice provided pursuant to Section Error!
Reference source not found. herein.

(110) “Third Party” means a Person other than a Party or an Affiliate of a Party and
“Third Parties” means two or more such Persons.

(111) “Third Party Contracts” means legal and binding Arm’s Length agreements
(other than this Agreement) with any Person (including Parties and Affiliates of
Parties), for the purpose of construction or operation of the Complete Portfolio.
These agreements will include but not be limited to the agreements with
government funding agencies, with Persons providing tangible equipment or
services for the Complete Portfolio, and with the Power Purchaser.

ECEEEPEEEEEPREEC PR EE PP EEEEE PP EE PR EET T
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(114) “Transmission Operation Date” means the date on which the Shared
Transmission Facilities have been constructed, connected, commissioned and
synchronized to HONTI’s transmission system such that electric energy may be
delivered in compliance with Good Operating Practices.

(112)~ |
|

(115) “Transmission System Code” means the Transmission System Code of the OEB,
as amended from time to time.

(116) “United States Foreign Corrupt Practices Act” means The Foreign Corrupt
Practices Act of 1977 (15 U.S.C. § 78dd-1, et seq.) (USA).

ATy FHEEER PP EE PP PP PR E PP T

(118) “Wind Turbine” shall mean each of the wind turbines purchased by each Party
for their Project, and installed, commissioned and located (or, upon completion of
construction of its Project, as shall have been installed, commissioned, and
located) on the applicable Project and to be used to generate electrical output.
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Currency.

All amounts referred to herein are in Canadian Dollars unless expressly noted otherwise.

Effectiveness.

3.

The Parties hereby agree that (i) from and as of the Effective Date until the STFA Option

Exercise Date, only Sections 1 - 5, Error! Reference source not found., 14, 22 - 25, 33 - 35, 37

- 39, 41 - 48, 51, 53, 56 and 58 of this Agreement shall be effective, and (ii) as of the STFA

Option Exercise Date, (A) Section Error! Reference source not found. (other than

Section Error! Reference source not found.) shall be of no further force or effect, and (B) all

other Sections in this Agreement shall be effective.
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Representations and Warranties.

S.

Each Party represents and warrants that:

if it is a corporation, it is a valid and subsisting corporation and if it is a

partnership or limited partnership, it is duly formed, and is validly existing under

(a)
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the laws of its jurisdiction of incorporation or formation, as applicable, and it has
all requisite power and authority to enter into this Agreement;

(b) the transactions contemplated in this Agreement have been duly and validly
authorized and all documents and instruments contemplated in this Agreement,
including this Agreement, have been duly and validly authorized, executed and
delivered;

(©) the transactions contemplated in this Agreement will not violate, nor be in conflict
with any provisions of its constituting documents, by-laws or governing
documents, or any agreement or contract or instrument to which it is a party or by
which it is bound or any Laws;

(d) this Agreement, and all documents and instruments contemplated thereby, are
legal, valid and binding obligations of it enforceable against it in accordance with
their respective terms;

€ ITEEEEEEEE e e e e e e E R TP
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G [EEEEEEEEEEEEE R TP EEE R EEEE
G PR EEEEEEEEE R EEEL
vy [LEEEEEEEEEEEEEEEEE R PR R R E T

H it is not a non-resident of Canada within the meaning of the Tax Act.

6. Compliance with Anti-Bribery and Anti-Corruption Laws.

(a) Each Party represents and warrants that:

(1) such Party and its Affiliates; and

(i1) to the best of such Party’s knowledge, any past or present Representative
of, or any other Person acting on behalf of, such Party or its Affiliates;

has not, in any manner related to or connected with the Shared Transmission
Facilities or its Project, directly or indirectly, paid, promised or offered to pay, or
authorized the payment of any money or anything of value to:

(i)  a Governmental Official; or

(iv)  any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Governmental Official;
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(c)

(d)

(e)
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in each case for the purpose of influencing any act or decision of such
Governmental Official in his, her or its official capacity, including a decision to
do or omit to do any act in violation of the lawful duty of such Governmental
Official, or inducing such Governmental Official to use his, her or its influence
with a Governmental Agency to affect or influence any act or decision, or
otherwise secure any improper advantage.

Each Party agrees that neither it nor its Affiliates shall violate, in any manner
related to or connected with the Shared Transmission Facilities or its Project, any
applicable anti-bribery or anti-corruption laws. Specifically, each Party agrees
that it shall not, in any manner related to or connected with the Shared
Transmission Facilities or its Project, directly or indirectly, pay, promise or offer
to pay, or authorize the payment of any money or anything of value, to:

(1) a Governmental Official; or

(i) any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Governmental Official;

in each case for the purpose of influencing any act or decision of such
Governmental Official in his, her or its official capacity, including a decision to
do or omit to do any act in violation of the lawful duty of such Governmental
Official, or inducing such Governmental Official to use his, her or its influence
with a Governmental Agency to affect or influence any act or decision, or
otherwise secure any improper advantage.

-~

In connection with carrying out its responsibilities under this Agreement, each
Party and its Affiliates shall use only lawful business practices in its commercial
operations, shall not participate in bribes or kickbacks of any kind, and shall not
violate any anti-bribery or anti-corruption laws.

Each Party agrees to forthwith advise the other Parties of any action taken by such
Party or by any Persons acting on behalf of such Party or its Affiliates that is
inconsistent with Sections 6(b) and 6(c) of which it becomes aware.

For the purposes of this Section 6, anti-bribery laws includes the laws of each of
Canada and the Province of Ontario, the United States Foreign Corrupt Practices
Act, as well as any other applicable anti-bribery or anti-corruption laws.

Any Party (the "Auditing Party"), with reasonable basis for believing another
Party or its Affiliates (the "Audited Party") has not met its obligations under this
Section 6, shall have the right, upon reasonable notice, to audit the books and
records of the Audited Party in order to verify compliance by the Audited Party
with the requirements and obligations of this Section 6. The Auditing Party shall
be responsible for all reasonable expenses related to such audit, including the
expenses incurred by the Audited Party for internal and external time and
resources committed to such audit. If requested by the Audited Party, such audit
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shall be conducted by a qualified independent Third Party selected by the
Auditing Party, which shall provide the Auditing Party with its assessment
concerning whether a breach of this Section 6 has occurred. The Audited Party
shall cooperate fully with any audit performed by or on behalf of the Auditing
Party and shall be entitled (on a no-reliance basis) to a copy of the final report
generated by either the Auditing Party or a qualified independent Third Party
auditor, as applicable.

7. Compliance in Dealings with Community Leaders

(a) Each Party represents and warrants that:
(1) such Party and its Affiliates; and

(i1) to the best of such Party’s knowledge, any past or present Representative
of, or any other Person acting on behalf of, such Party or its Affiliates;

has not, in any manner related to or connected with the Shared Transmission
Facilities or its Project, directly or indirectly, paid, promised or offered to pay, or
authorized the payment of any money or anything of value to:

(iii) a Community Leader; or

(iv)  any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Community Leader;

-

in each case for the purpose of influencing any act or decision of such Community
Leader in his, her or its official capacity as a Community Leader, including a
decision to do or omit to do any act in violation of the lawful duty of such
Community Leader, or inducing such Community Leader to use his, her or its
influence, if any, with a Governmental Agency to affect or influence any act or
decision, or otherwise secure any improper advantage.

(b) Each Party agrees that it shall not, in any manner related to or connected with the
Shared Transmission Facilities or its Project, directly or indirectly, pay, promise
or offer to pay, or authorize the payment of any money or anything of value, to:

@A) a Community Leader; or

(i1) any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Community Leader;

in each case for the purpose of influencing any act or decision of such Community
Leader in his, her or its official capacity as a Community Leader, including a
decision to do or omit to do any act in violation of the lawful duty of such
Community Leader, or inducing such Community Leader to use his, her or its
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influence, if any, with a Governmental Agency to affect or influence any act or
decision, or otherwise secure any improper advantage.

(c) Each Party agrees to forthwith advise the other Parties of any action taken by such
Party or by any Persons acting on behalf of such Party or its Affiliates that is
inconsistent with Sections 7(a) and 7(b) of which it becomes aware.

(d) Any Party (the "Auditing Party"), with reasonable basis for believing another
Party or its Affiliates (the "Audited Party") has not met its obligations under this
Section 7, shall have the right, upon reasonable notice, to audit the books and
records of the Audited Party in order to verify compliance by the Audited Party
with the requirements and obligations of this Section 7. The Auditing Party shall
be responsible for all reasonable expenses related to such audit, including the
expenses incurred by the Audited Party for internal and external time and
resources committed to such audit. If requested by the Audited Party, such audit
shall be conducted by a qualified independent Third Party selected by the
Auditing Party, which shall provide the Auditing Party with its assessment
concerning whether a breach of this Section 7 has occurred. The Audited Party
shall cooperate fully with any audit performed by or on behalf of the Auditing
Party and shall be entitled (on a no-reliance basis) to a copy of the final report
generated by either the Auditing Party or a qualified independent Third Party
auditor, as applicable.

8. Declaration of Intention.

The Parties hereby declare that their relationship in and to the Shared Transmission
Facilities and the Shared Transmission Facilities Area is and will be that of tenants in common in
respect of the Co-owners, and licensee in respect of the Licensee, expressly subject to the terms,
conditions, limitations and requirements set forth in this Agreement. Nothing contained in this
Agreement will be deemed to constitute the Parties as partners or joint venturers. The Co-
owners shall designate one of the Co-owners, an Affiliate of the Co-owners or any other Person
(the “Designated Representative”) as the Co-owners’ representative for purposes stated in this
Agreement related to communication and co-ordination of rights, obligations and responsibilities
of the Co-owners and the Licensee, as applicable, under this Agreement. The Co-owners shall
provide the Licensee with prompt notice of the initial designation of, or any change to, the
Designated Representative. Notwithstanding the foregoing, the Designated Representative shall
not assume any additional obligations or responsibilities under this Agreement nor in any way
release or relieve other Co-owners from their respective obligations.

9. License to Use Shared Transmission Facilities.

Subject to the terms and conditions contained herein and subject to any contractual or
regulatory restrictions on the Co-owners’ ability to use the Shared Transmission Facilities, which
restrictions shall apply to the Licensee mutatis mutandis, the Co-owners hereby grant to the
Licensee, subject to applicable Laws, a non-exclusive license to access and use the Shared
Transmission Facilities for purpose of the Licensee’s operation of the Licensee’s Project and the
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dispatching of the Contract Capacity up to 100 MW generated by the Licensee’s Project to the

IESO grid.

Construction of Shared Transmission Facilities.

10.
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A third party (the “EPC Contractor”) shall be selected by the Co-owners to
expeditiously perform the engineering, procurement and construction services
under an engineering, procurement and construction agreement relating to the
switching station, transmission line and the substation facility (the “Shared
Transmission Facilities EPC Agreement”). The Designated Representative shall
promptly give written notice to the Licensee of any notice of default it may
receive or deliver with respect to the Shared Transmission Facilities EPC
Agreement and shall confer with the Licensee regarding resolution of any such
dispute between the Co-owners and the EPC Contractor under the Shared
Transmission Facilities EPC Agreement. The Designated Representative shall
promptly notify the Licensee upon completion of the Shared Transmission
Facilities.

11. Construction of Projects

For greater certainty and notwithstanding anything to the contrary herein, each Party shall
be solely responsible for any and all costs, fees, expenses and applicable Taxes, liabilities and
damages incurred in respect of the construction and development of such Party’s Project.

12. Term; Right of Termination.

(2)

(b)

(©)
(d)

The term of this Agreement will commence on the Effective Date, and, unless
sooner terminated or extended pursuant to the terms of this Agreement, will
continue as to each Party for forty (40) years after the Transmission Operation
Date.

The term of the license will commence on the STFA Option Exercise Date, and
unless sooner terminated pursuant to the terms of this Agreement, will continue
throughout the term of this Agreement.

RN RRR RN A RN NRR RN RN

[
[
L]
[
L1
L1
i
[
|11
[11]
|11
111
|11
111
111

|
|
|
I
I
I
|
|
|
|
|
|
|
|

RERRRRRRSHANNNY
RERRRRRRRARNANY
RERNNNRAENRRRRY
RERRARRACNANNNY
NENNRNRRENNARRE
RARRARRRANRNANY
RURRRRRRRNRRARY
HARRARRRARARANY
CLCEEEEEEEEEECL
RARRRRRRRRARANY
LECPEEECELELELT
LECEEEECELEL LT
LELEEEELELELELT
LLCPEEETELEL LT
RRRRRRRRRRARNAY

[T
T
LT
LT
LT
[T
[T
L1
[T
[T
|11
LT
T
T
T

LEEPEEEEEEPEEE LT
CECCEEEEPEEEECEEEEEEELEEEEELET T
CECEEEEEEEELECEEEEEEEEEEEEEEEET
CECECEEEPEEEEEEEEEEEEEEEEEECE LT
LECLEEE S EEEEEEEE LTI
LCLEEEEEEEEEEEEEE L |
LCCCCLEEEEEEEEEEEEEEEEEEEEEELT
LCCCEEEELEEEEEPEEEEEEEEEE LT
LCCCCCEEEEEEEEEEEEEEEEEEEEEL LT
LT EEEEEEEEE R T EETEFLT
LEEETEEEEEEEEPEEE L LT TE LT
LCCCECEEECEEEEEEEEEEEE LT
LCCCECPEEEEEEEEEEEEEE LT
UL
LEEEEEREERREEFEREE R

LITEEELTTTT T
LLLEEELEELT
RARRRANANNRY
LLCLECETETT
RRRRRRRARENN
LECEEEET LT
RRRRARRARARN
RRRRRRRARANY
ARRRRRRRAARY
RRRRANNARARN
RRARRRRARANN
ARRRRRRRRRRN
ARRRARRARNNY
RRRRARRARARY
ARRRRNRARERR

1111
L1
[1]]
111
[11T]
111
[1]T]
1111
L]
[
[1]1]
111
1111
[111]
[T

|11
|1
|1
|1
1]
||
|1
|11
||
1
]
11
11
1
1

36009-2007 12697623.31



-23 -

LLCCLEEEEETEEEEEE T
LEEEEEEEEEEEEEELEEEL T
ARNRRRRRRRARNRNRRAAAY
NRRRRRRRRRARNNNURNNNAY
RRARANARNRARARR NN
NRRRRRAARRRARARANAAA
ARRRRRRRRRARNRRRRRANAY
NRNRRRRRRRANNRARRANAAY
RRRRRRRRRRANNNNNRNANRY
NRARRRRARRARNRRARANAY
ARRRNNAARRANRR RN
NRRRRRNARRARRARANANAY
RRRRRRRARRRNNRRRRRAANY

1
|
[
[
||
||
||
|
||
||
||
||
||

LT
NARRRRNN
NARRRRNN
RERNNAAN
RERRRRNN
LT
RARRAREN
RRRRRRNN
ARRRRRRN
RRARERRN
REARARNY
LT
LTI

|
|
|
|
|
|
I
|
|
I
I
I
I

I |
|1 |
|11 |
1 |
|11 I
|11 I
|11 |
|11 |
11 |
|11 |
| |
n |
|| |
1]

|11
1]
[
1]
[
1
1]
[l
1]
1
1
11
1]
1]

13. Access to the Shared Transmission Facilities Area.

Subject to personnel safety restrictions or considerations that would require controlled
access to certain parts of the Shared Transmission Facilities, which may include the requirement
to be accompanied by a representative of the subject Project, the Co-owners and the Licensee
recognize that each Party may need to retain access rights through the other Parties’ Projects to
gain access to the Shared Transmission Facilities Area and its own Project. To that end, each
Party will grant to all other Parties, to the extent reasonably necessary, for each other Party’s
own benefit and the benefit of the Operator, non-exclusive and perpetual access rights across
such Party’s Project for the purposes of ingress and egress to and from, and for the operation,
maintenance and inspection of, the Shared Transmission Facilities, the Shared Transmission
Facilities Area and each Party’s Project. In connection with exercising any such access rights, the
Party accessing the other Party’s Project shall ensure that such exercise causes no Interference
with the use or operation of any equipment that is located on such Party’s Project.

14. Co-operation and Co-ordination.

Each Party shall co-operate and co-ordinate with every other Party to the extent
reasonably necessary to permit and facilitate the performance of such Party’s obligations under
this Agreement, including without limitation: (i) from time to time, executing, causing to be
acknowledged and delivering such documents or instruments, and providing such certificates, as
any other Party may reasonably request to carry out and fulfill the transactions, and permit the
exercise and performance of the rights and obligations, as are contemplated hereunder; (ii) the
construction and development of the Shared Transmission Facilities; (iii) the connection of each
Party’s Project to the Shared Transmission Facilities; (iv) the connection of the Shared
Transmission Facilities to the [ESO grid; and (v) any regulatory proceeding or submission to the
Power Purchaser or a Governmental Authority, provided that in the event of a dispute with any
of the Co-owners or their Affiliates with respect to the Co-owners’ Projects, the Shared
Transmission Facilities or any other related transmission facilities, the Licensee; (A) shall not
seek and shall prevent any Affiliate from seeking permission from the Ontario Power Authority,
OEB or any other Governmental Authorities to utilize the Shared Transmission Facilities; and
(B) shall not file or otherwise communicate and shall prevent any Affiliate from filing or

36009-2007 12697623.31



-4 -

otherwise communicating any objections or adverse comments with any Governmental
Authorities in connection with the Co-owners’ Projects and the Shared Transmission Facilities,
without first attempting to resolve such dispute in accordance with Section 35. The provisions of
Section 14(v) and Section 35 shall survive the termination or expiration of this Agreement only
up to and including the Outside Date.

15. Operations and Maintenance:; Shared Expenses.

(a)

(b)

(c)

(d)

The Shared Transmission Facilities will be operated, managed and maintained by
the Operator, for the benefit of the Co-owners and the Licensee, pursuant to the
Shared Transmission Facilities O&M Agreement. The Shared Transmission
Facilities O&M Agreement shall provide, among other things, that the Shared
Transmission Facilities are operated and maintained: (i) in a safe manner; (ii) in
accordance with Good Operating Practices; and (iii) in compliance with all Laws.

Each Party hereby confirms its obligation to share in the periodic (no more
frequently than monthly) payment of the Shared Expenses, and agrees, severally
but not jointly, to pay its Pro Rata Share of the Shared Expenses (including any
applicable Taxes in respect of the Shared Expenses) as and when due and payable.
Each Party will pay its Pro Rata Share of any invoice for Shared Expenses
consistent with the terms of the Shared Transmission Facilities O&M Agreement
or, if not subject to the Shared Transmission Facilities O&M Agreement within
thirty (30) days after receipt of such invoice. As it becomes practicable and
desirable, the Parties from time to time may designate additional expenses as
Shared Expenses to be administered by the Operator in accordance with this
Section 15. Any further assumption of additional Shared Expense may be
proposed by any Party, but will only be approved and become an obligation of all
Parties by an amendment to this Agreement, such approval not to be unreasonably
withheld or delayed.

If a Party in good faith disputes all or any portion of an invoice (a “Disputing
Party”), the Disputing Party shall take the following steps: (i) the Disputing Party
shall pay all items outlined in the invoice, including those which the Disputing
Party disputes within the time period described above; and (ii) the Disputing Party
shall notify both the Operator and the other Parties in writing of the basis of the
dispute and of those amounts contained in the invoice for which the Disputing
Party disputes the amount due, together with a request for a refund of such
amount, all within the time period described above. If the Parties are unable to
mutually agree on a resolution to the disputed portion of the invoice within thirty
(30) days of a Party’s delivery of its objections to the other Parties, then the
determination of the invoice shall be promptly submitted to dispute resolution
pursuant to Section 35. Failure by the Disputing Party to dispute all or any portion
of an invoice within twelve (12) months after such invoice was received shall be
deemed as approval by the Disputing Party of the amount due under such invoice.

The records that each Co-owner maintains with respect to Shared Expenses shall
be retained by such Co-owner for a period of seven (7) years following the date
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on which such costs were billed to the Licensee. The Licensee shall have the
right, through its representatives to examine, copy and audit such records at
reasonable times, upon not less than ten (10) days’ prior notice, and at such place
within Ontario as the Licensee shall reasonably designate from time to time for
the keeping of such records. If pursuant to a Licensee’s audit, under this
Agreement or the Shared Transmission Facilities O&M Agreement with respect
to the Shared Transmission Facilities and the Shared Transmission Facilities
Area, it is determined that the Licensee must pay additional amounts to the Co-
owners on account of Shared Expenses or that the Licensee has overpaid the Co-
owners on account of Shared Expenses, then the undercharged or overpaid Party
promptly shall reimburse the other Party for the payments due, including any
interest charges thereon at the Agreed Interest Rate.

(e) If the Co-owners allow the additional use of the Shared Transmission Facilities or
the Shared Transmission Facilities Area in accordance with the terms of
Section 19 of this Agreement: (i) each Party’s Pro Rata Share shall be adjusted
accordingly; and (ii) subject to applicable Laws, the Co-owners shall recapture,
for the benefit of all Parties, from the third party using the Shared Transmission
Facilities or the Shared Transmission Facilities Area such third party’s allocable
share of Construction and Development Costs and capital improvement costs
previously incurred by the Parties with respect to the Shared Transmission
Facilities and the Shared Transmission Facilities Area. Any such recaptured costs
shall be allocated to the Parties in accordance with their Pro Rata Share prior to
said adjustment. In addition, if a Co-owner or an Affiliate of a Co-owner installs
(or causes to be installed) Additional Capacity on such Co-owner’s Project or on a
site adjacent to such Co-owner’s Project, (A) each Party’s Pro Rata Share shall be
adjusted in accordance with the definition thereof in Section Error! Reference
source not found. and (B), if the Licensee has paid the Total Participation Fee,
the Designated Representative shall promptly pay the Licensee the difference
between the amount of the Total Participation Fee actually paid by the Licensee
and the amount thereof that the Licensee would have paid based upon its Pro Rata
Share as adjusted.
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19. Additional Use: Interference; Outages.

(a) If consented to"in writing by all Co-owners, each Co-owner, or any Co-owners
acting together, subject to obtaining a System Impact Assessment and Customer
Impact Assessment, may allow additional use of the Shared Transmission
Facilities and the Shared Transmission Facilities Area by separate arrangement. If
such additional use constitutes Interference with any other Party’s (each, an
“Affected Party”) use of, or access to, the Shared Transmission Facilities or
Shared Transmission Facilities Area, then, such Co-owner or Co-owners (the
“Interfering Co-owner”) shall use Commercially Reasonable Efforts to correct
the Interference to an Affected Party’s reasonable satisfaction within twenty-four
(24) hours after receipt of notice from the Affected Party of such Interference
(except when the nature of the Interference is such that more than twenty-four
(24) hours are required for its correction, then the Interfering Co-owner shall not
be deemed in breach if it commences correction within the twenty-four (24) hour
period and thereafter undertakes Commercially Reasonable Efforts to correct the
Interference within the minimum time required). Notwithstanding Section 33, in
the event of any such Interference (i) the Interfering Co-owner shall pay any
Affected Party an amount equivalent to the revenue loss directly attributable to
the line loss incurred by such Affected Party, and (ii) in addition to an Affected
Party’s rights pursuant to Section 30 of this Agreement, any amount payable to
the Interfering Co-owner under this Agreement by an Affected Party shall be
equitably abated based on the degree of Interference.
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(b)  Notwithstanding Section 19(a) above, if an Affected Party determines reasonably
that an Interference of an Affected Party’s use of or access to the Shared
Transmission Facilities or the Shared Transmission Facilities Area is caused by
the willful misconduct or fraudulent actions of the Interfering Co-owner (a
“Willful Interference”), the Interfering Co-owner shall correct the Willful
Interference to the Affected Party’s satisfaction within twelve (12) hours after
receipt of notice from an Affected Party of such Willful Interference (the “Cure
Period”). Notwithstanding Section 33, in the event of any such Willful
Interference: (i) the Interfering Co-owner shall pay any Affected Party an amount
equivalent to the revenue loss directly attributable to the line loss and generation
loss incurred by such Affected Party; and (ii) in addition to an Affected Party’s
rights pursuant to Section 30 of this Agreement, any amount payable to the
Interfering Co-owner under this Agreement by an Affected Party shall be
equitably abated based on the degree of Interference. In addition, the Interfering
Co-owner acknowledges that, due to the Willful Interference, the Affected Party
may be suffering irreparable harm for which monetary damages are inadequate,
and the Affected Party may petition a court of competent jurisdiction for
injunctive relief, specific performance or other equitable relief.

(c) Subject to obtaining a System Impact Assessment and Customer Impact
Assessment, to the extent available or possible, and if consented to in writing by
the Designated Representative in its sole discretion, the Licensee may be allowed
additional use of the Shared Transmission Facilities and the Shared Transmission
Facilities Area by separate arrangement. If any Interference of the Shared
Transmission Facilities or Shared Transmission Facilities Area is caused by the

- Licensee, the Licensee shall use its Commercially Reasonable Efforts to correct
the Interference to the Affected Party’s reasonable satisfaction within twenty-four
(24) hours after receipt of notice from the Affected Party of the Interference
(except when the nature of the Interference is such that more than twenty-four
(24) hours are required for its correction, then the Licensee shall not be deemed in
breach if it commences correction within the twenty-four (24) hour period and
thereafter undertakes Commercially Reasonable Efforts to correct the Interference
within the minimum time required.

(d) Except for: (i) as otherwise provided for in this Section 19; (ii) gross negligence
or willful misconduct as to maintenance or repairs of the Shared Transmission
Facilities; and (iii) a Default by the Interfering Co-owner, the Interfering Co-
owner and its Affiliates shall have no liability to an Affected Party or its Affiliates
for any damage or loss related to any defect in, damage to, malfunction of or other
failure to operate, any portion of the Shared Transmission Facilities.

(e) The Designated Representative and Operator shall control any outage schedule for
the Shared Transmission Facilities and such schedule shall be applied equitably to
the generation components of the Projects. The Designated Representative and the
Operator shall provide reasonable advance notice to the other Parties of any such
outage schedule.
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The Parties acknowledge that other energy may be generated at the Projects
pursuant to other agreements or arrangements involving the Parties or other non-
parties to this Agreement. The Parties further acknowledge that there could occur
constraints: (A) related to market conditions, HONI’s transmission system, the
IESO grid or otherwise mandated by the IESO (“External Curtailment”) and (B)
related to the Complete Portfolio or the Shared Transmission Facilities (“Internal
Curtailment”) which require curtailments that affect deliveries to the IESO grid
of energy generated at the Projects for a period of time (the “Curtailment
Period”). The Parties understand and agree that in the event of an External
Curtailment or Internal Curtailment, the Dispatch Operator or the Operator, as
applicable, shall inform the Operator or the Dispatch Operator, as applicable, the
Designated Representative, the Co-owners and the Licensee of such External
Curtailment or Internal Curtailment, including the particulars thereof, and each of
the Designated Representative, the Dispatch Operator and the Operator shall,
during the Curtailment Period, coordinate their actions to curtail the Parties’
deliveries of energy to the extent required, and in the following order:

(1) first, if any action or inaction of a Party caused or contributed to such
External Curtailment or Internal Curtailment, the energy scheduled to be
generated at any time during the Curtailment Period by such Party’s
Project (if more than one Party, each Party’s deliveries of energy shall be
curtailed on a pro rata basis);

(ii) second, if Additional Capacity has been installed at a Project or Projects,
the energy scheduled to be generated by such Additional Capacity at any
time during the Curtailment Period; and

(iii)  third, for such External Curtailment or Internal Curtailment as remains
after the application of sections 19(f)(i) and 19(f)(ii), a Party’s Project’s
pro rata share of all energy scheduled to be generated by the Projects at
any time during such Curtailment Period (calculated by dividing the total
energy scheduled to be generated by a Party’s Project at any time during
the Curtailment Period, by the aggregate energy scheduled to be generated
by the Projects at such time during the Curtailment Period).

20. Operation and Management.

(a)

(b)

Each Party shall operate and maintain its respective Project, or shall cause its
Project to be operated and maintained, acting as a prudent operator and manager:
(i) in a safe manner; (ii) in accordance with Good Operating Practices; (iii) in
compliance with all Laws; and (iv) without causing a material adverse effect on
any other Party’s Project. Each Party will bear the risk of damage, loss, or taking
to or of its Project assets.

Subject to Section Error! Reference source not found., the Co-owners shall
cause the Shared Transmission Facilities to be constructed, operated and
maintained: (i) in a safe manner; in accordance with Good Operating Practices;
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(ii) in compliance with all Laws, and (iii) without causing a material adverse
effect on the Licensee’s Project. The appointment of one or more of the Co-
owners to operate the Shared Transmission Facilities pursuant to the Shared
Transmission Facilities O&M Agreement shall, subject to the provisions of the
Shared Transmission Facilities O&M Agreement, in no way relieve them of their
collective obligations set forth in this Section 20(b).

(©) The Parties hereto agree that any Related Party providing services to the Shared
Transmission Facilities through Services Agreements, shall neither earn a profit
nor suffer a loss in performing such services.

21. Right of Inspection.

To the extent the Licensee is not otherwise in Default, upon reasonable notice to the
Operator and during normal business hours, the Licensee shall have the right to inspect the
Shared Transmission Facilities and the Shared Transmission Facilities Area. In exercising this
right of inspection, the Licensee shall comply with all safety procedures and policies of the Co-
owners. The Licensee shall defend, indemnify and hold harmless the Co-owners and their
officers, directors, employees and agents from and against all loss, damage, expense, costs and
liability, including reasonable attorneys’ fees, arising from any claims against the Co-owners
arising from injury to or death of individuals or damage to or destruction of property occurring at
the Shared Transmission Facilities and the Shared Transmission Facilities Area to the extent
caused by the Licensee during any such inspection, except to the extent caused by the gross
negligence or willful misconduct of the Co-owners or Operator.

22, Reporting.

The Designated Representative will deliver to the Licensee:
(a) 15 days prior to the end of each calendar year, the Approved Budget;

(b) 15 days prior to the end of each calendar year, an annual operating plan setting
forth the underlying assumptions and implementation plans in connection with the
Approved Budget;

(c) promptly after receipt thereof from the Operator, any material information
concerning new or significant aspects of the Shared Transmission Facilities
operations such as, but not limited to, any emergency affecting the safety or
protection of Persons or endangering the Shared Transmission Facilities or
property located in the Shared Transmission Facilities Area, including any action
taken by the Operator to prevent or mitigate the same;

(d) promptly after they have been approved by the Co-owners: (1) any drawings,
plans, designs, specifications or blueprints prepared by the EPC Contractor,
pursuant to which the Shared Transmission Facilities are to be constructed; and
(ii) any changes to such items;
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(e) promptly after any termination, material amendment or assignment of the Shared
Transmission Facilities O&M Agreement that has been executed by the Co-
owners, notice and copies of such termination, amendment or assignment;

® promptly after any termination, material amendment or assignment of the Shared
Transmission Facilities EPC Agreement that has been executed by the Co-owners,
notice and copies of such termination, amendment or assignment;

(g) promptly after receipt thereof, copies of any EPC Contractor reports, status
reports or certificates pertaining to the construction of the Shared Transmission
Facilities; and

(h) promptly after receipt thereof, copies of any studies or reports (including system
impact and connection impact studies) related to an agreement entered into by a
Co-owner or Co-owners that will allow Additional Capacity.

23. Licensee Input.

The Licensee may provide the Co-owners with input on Additional Capital Costs that the
Co-owners propose to incur, as set out in Section Error! Reference source not found., and on
any of the items delivered pursuant to Section 22, provided that, for greater certainty, such input
shall not bind the Co-owners to any action or course of action.

24. Compliance with Laws.

Each Party shall conduct its operations pursuant to this Agreement in compliance with
applicable Laws. Should any Party fail to comply in all material respects with any applicable
Laws, and such Party fails to cause the non-compliance to be cured within the time frame
allowed by the applicable Governmental Authority, such failure shall be considered a Default.
For greater certainty, with respect to the Licensee’s license, each Party’s obligations hereunder
are subject to applicable Laws.

25. Indemnity.

(a) Except as otherwise provided in this Agreement, each Party (an “Indemnifying
Party”) will be liable to and as a separate independent covenant indemnify,
defend and hold harmless each other Party (an “Indemnified Party”), to the full
extent lawful, from and against any and all losses, damages, liabilities, claims,
judgments, actions, liens, penalties, costs and expenses, joint or several,
including, without limitation, reasonable attorneys’ fees, which:

(1) may be imposed upon or incurred by such Indemnified Party or asserted
against such Indemnified Party by any third Person in connection with any
negligent or willful acts or omissions of or on behalf of the Indemnifying
Party or;
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(i)  may be directly incurred by such Indemnified Party, in connection with
any gross negligence or willful misconduct of or on behalf of the
Indemnifying Party;

in each case on or with respect to the performance of its obligations under this
Agreement during the term hereof, provided that in no event shall an
Indemnifying Party’s total liability under this Section25 exceed such
Indemnifying Party’s Pro Rata Share of the Construction and Development Costs,
except and to the extent such losses, damages, liabilities, claims, judgments, liens,
penalties, costs and expenses, including, without limitation, reasonable attorneys’
fees, arose or were caused by the fraud, gross negligence or willful misconduct of
the Indemnifying Party in which case there will be no dollar limit to the
obligations of the Indemnifying Party.

(b) If for any reason the foregoing indemnification is unavailable to an Indemnified
Party or is insufficient to hold an Indemnified Party harmless, the Indemnifying
Party shall contribute to the amount paid or payable by such Indemnified Party as
a result of such expense, loss, claim, action, damage or liability in such proportion
as is appropriate to reflect not only the relative benefits received by the
Indemnifying Party on the one hand and such Indemnified Party on the other hand
but also the relative fault of the Indemnifying Party or, such Indemnified Party as
well as any relevant equitable considerations.

(c) Promptly after receiving notice of an action, suit, proceeding or claim against an
Indemnified Party or receipt of notice of the commencement of any investigation
which is based, directly or indirectly, upon any matter in respect of which
indemnification may be sought from the Indemnifying Party, such Indemnified
Party will notify the Indemnifying Party in writing of the particulars thereof, will
provide copies of all relevant documentation to the Indemnifying Party and,
unless the Indemnifying Party assumes the defence thereof, will keep the
Indemnifying Party advised of the progress thereof and will discuss all significant
actions proposed. The omission to notify the Indemnifying Party shall not relieve
the Indemnifying Party of any liability which the Indemnifying Party may have to
such Indemnified Party except only to the extent that any such delay in giving or
failure to give notice as herein required materially prejudices the defence of such
action, suit, proceeding, claim or investigation or results in any material increase
in the liability which the Indemnifying Party would otherwise have under this
indemnity had such Indemnified Party not so delayed in giving or failed to give
the notice required hereunder.

(d) The Indemnifying Party shall be entitled, at its own expense, to participate in and,
to the extent it may wish to do so, assume the defence thereof, provided such
defence is conducted by experienced and competent counsel. Upon the
Indemnifying Party notifying an Indemnified Party in writing of its election to
assume the defence and retain counsel, the Indemnifying Party shall not be liable
to such Indemnified Party for any legal expenses subsequently incurred by it in
connection with such defence. If such defence is assumed by the Indemnifying
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Party, the Indemnifying Party throughout the course thereof will provide copies of
all relevant documentation to such Indemnified Party, will keep such Indemnified
Party advised of the progress thereof and will discuss with such Indemnified Party
all significant actions proposed.

(e) Notwithstanding the foregoing paragraph, an Indemnified Party shall have the
right, at the Indemnifying Party’s expense, to employ counsel of such Indemnified
Party’s choice, in respect of the defence of any action, suit, proceeding, claim or
investigation if: (i) the employment of such counsel has been authorized by the
Indemnifying Party; or (ii) the Indemnifying Party has not assumed the defence
and employed counsel therefor within a reasonable time after receiving notice of
such action, suit, proceeding, claim or investigation; or (iii) counsel retained by
the Indemnifying Party or such Indemnified Party has advised such Indemnified
Party that representation of both parties by the same counsel would be
inappropriate for any reason, including without limitation because there may be
legal defences available to such Indemnified Party which are different from or in
addition to those available to the Indemnifying Party (in which event and to that
extent, the Indemnifying Party shall not have the right to assume or direct the
defence on such Indemnified Party’s behalf) or that there is a conflict of interest
between the Indemnifying Party and such Indemnified Party or the subject matter
of the action, suit, proceeding, claim or investigation may not fall within the
indemnity set forth herein (in either of which events the Indemnifying Party shall
not have the right to assume or direct the defence on such Indemnified Party’s
behalf).

® No admissjon of liability and no settlement of any action, suit, proceeding, claim
or investigation shall be made without the consent of the Indemnified Parties
affected, such consent not to be unreasonably withheld. No admission of liability
shall be made and the Indemnifying Party shall not be liable for any settlement of
any action, suit, proceeding, claim or investigation made without its consent, such
consent not to be unreasonably withheld.

(g) Notwithstanding the foregoing, the Licensee shall not be subject to any liability in
respect of the Shared Transmission Facilities arising out of this Agreement, the
Shared Transmission Facilities EPC Agreement, Shared Transmission Facilities
O&M Agreement and any other agreement related to the Shared Transmission
Facilities, in each case which arise from or relate to events which occurred prior
to the STFA Option Exercise Date, except for liability resulting from the fraud,
gross negligence or willful misconduct of the Licensee, and (y) the Co-owners
shall indemnify, pay, defend and hold harmless Licensee and each of Licensee’s
employees, directors, officers, contractors and agents (the “Licensee’s
Indemnitees™) against any and all claims that may be brought by a third party, or
any losses and liabilities that may be suffered, sustained, paid or incurred by
Licensee or any Licensee Indemnitee, in each case in respect of this Agreement,
the Shared Transmission Facilities EPC Agreement, Shared Transmission
Facilities O&M Agreement and any other agreement related to the Shared
Transmission Facilities, in each case which arise from or relate to events which
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occurred prior to the STFA Option Exercise Date, except for claims that may be
brought by a third party, or any losses and liabilities that may be suffered,
sustained, paid or incurred by Licensee or any Licensee Indemnitee, resulting
from the fraud, gross negligence or willful misconduct of Licensee; provided
however that the foregoing shall not affect Licensee’s obligation after the STFA
Option Exercise Date in respect of costs and expenses incurred by the Co-owners
prior to the STFA Option Exercise Date.

(h) The provisions of this Section 25 shall survive the termination or expiration of
this Agreement.

26. No Waste or Nuisance.

No Party will use or permit the use of the Shared Transmission Facilities in any manner
that would create waste or nuisance, or that would increase the rate, or jeopardize the issuance or
maintenance, of any insurance policy relating to the Shared Transmission Facilities, or otherwise
damage or interfere with the Shared Transmission Facilities. The Parties will at all times while
conducting their respective operations and activities use Commercially Reasonable Efforts to
minimize the impact of such operations and activities upon the other Parties’ use of the Shared
Transmission Facilities.

27. Co-owners’ Use.

Nothing in this Agreement shall be construed so as to limit a Co-owner’s right to use,
alter or upgrade transmission and generation facilities (under its control only) at any time or for
any purpose not inconsistent with the rights granted to the Licensee and the other Co-owners by

~ this Agreement and in respect of the Co-owners, the Co-owners Agreement, provided that in no
event shall such Co-owner’s use, alterations or upgrading cause a material adverse effect on the
use or operations of the Licensee’s Project, any other Co-owner’s Project, the Shared
Transmission Facilities, or the Shared Transmission Facilities Area.
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29, Environmental Representation and Covenants.

Each Party agrees to comply with all Laws relating to environmental matters applicable
to the rights permitted and retained under this Agreement. Each Party covenants to notify the
other Parties of any correspondence or any discussions between it and any Governmental
Authorities concerning the presence of any Hazardous Substance or any actual or alleged
violation of any Laws related to the Shared Transmission Facilities, Shared Transmission
Facilities Area or any Project, within five (5) calendar days of such correspondence or
discussion. Any failure by a Party to comply with any such Laws, or with any order or judgment
issued against a Party for failure to comply with such Laws, shall constitute a breach under this
Agreement.

30. Default.

(a) For the purposes of this Agreement, “Default” by a Party hereto, including a
Party in its capacity as the Designated Representative, and to the extent
applicable, means any of the following:

(1) such Party becomes subject to an Insolvency Event;

(i1) the Party fails to pay when due any payment required to be paid under this
Agreement, if such failure to pay continues uncured for a period of thirty
(30) days from the date of that Party’s receipt of a notice of default issued
by any other Party (a “Non-Defaulting Party”) of such failure to pay;

(iii) a breach in the performance of any duty or obligation under this
Agreement (other than a failure to pay), under any Third Party Contract
(directly related to, and necessary for the operation of, the Shared
Transmission Facilities), or both, if its failure to cure such breach
continues for a period of sixty (60) days from the date of such Party’s
receipt of a notice of default issued by the Non-Defaulting Party;

(iv)  any of the representations or warranties made or deemed to be made by
any Party in Section 5 of this Agreement shall prove to be or have been
incorrect in any material respect when made or decmed to have been
made;
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v) the transfer or other disposition of a Co-owner’s Interest, the license
granted to the Licensee hereunder, or any part thereof in contravention of
any of the provisions of this Agreement that is not rectified within sixty
(60) days from the date of such Party’s receipt of a notice of default issued
by the Non-Defaulting Party; and

(vi)  a change in Control that: (A) directly or indirectly results in or causes a
material negative change in the financial ability, credit status, or credit
rating of such Party; or (B) directly affects the other Parties in a material
negative manner or creates a competitive conflict between a remaining
Party and the new Controlling entity; if its failure to cure or resolve such
effect continues for a period of sixty (60) days from the date of such
defaulting Party’s receipt of a notice of default is issued by the Non-
Defaulting Party.

(b) Notwithstanding the foregoing list of events of Default in Section 30(a) or
anything to the contrary in this Agreement:

1) no judgment, court order or other legal process shall be characterized as an
event of Default while it is actively and diligently being contested in good
faith and in a timely manner by the defaulting Party; and

(i1) A Non-Defaulting Party shall not exercise any right to terminate another
Party’s rights or suspend this Agreement as a result of a Default by the
defaulting Party unless the Non-Defaulting Party shall have given any
lender prior written notice of its intent to so terminate or suspend,
specifying the Default giving rise to such right, and the lender shall not
have caused such Default to be cured within thirty (30) days after such
notice; provided that if such Default cannot reasonably be cured by the
lender within such period and the lender commences and continues to
pursue in good faith the cure of such Default within such period, such
period for cure will be extended for a reasonable period of time under the
circumstances, such period not to exceed an additional sixty (60) days in
the case of a defaulting Party payment Default or ninety (90) days in the
case of any other Default and provided that during this extended cure
period, any payments required to be made to the Non-Defaulting Party
hereunder continue to be made by the defaulting Party or by the lender.

31. Co-owner Remedies.

In the event of any Default by the Licensee and the Licensee’s failure to cure such breach
within the periods set out in Section 30, or some other time period as may be expressly provided
herein, the Co-owners shall, jointly or severally (but only jointly in respect of (ii) below), have
the right, in addition to all remedies available to the Co-owners at law or in equity, to either (i)
cure the Default on behalf of Licensee (subject to the Co-owners’ right of reimbursement
described herein), provided that in the event of an emergency a Co-owner shall not be required to
provide the Licensee with notice and/or an opportunity to cure, or (ii) terminate all of the
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Licensee’s rights and benefits under this Agreement. If a Co-owner chooses to cure the
Licensee’s Default, the Licensee shall be obligated to reimburse such Co-owner upon demand
for all commercially reasonable costs incurred by the Co-owner in curing such breach, together
with interest thereon as provided in Section 36 of this Agreement. If the Co-owners terminate the
Licensee’s rights and benefits under this Agreement for the Licensee’s Default, the Licensee
shall be obligated to reimburse the Co-owners upon demand for all commercially reasonable
costs incurred by the Co-owners as a result of the Licensee’s Default, together with interest
thereon as provided in Section 36 of this Agreement, subject to the limitation of liability outlined
in Section 33 of this Agreement.

32. Licensee Remedies.

In the event of any Default by a Co-owner (a “Breaching Co-owner”) and such
Breaching Co-owner’s failure to cure such Default within the periods set out in Section 30, or
some other time period as may be expressly provided herein, the Licensee shall have the right, in
addition to all remedies available to the Licensee at law or in equity, to either (i) cancel, rescind
or otherwise terminate the Licensee’s rights, benefits and obligations (other than obligations
which are specifically deemed to survive the term of this Agreement) under this Agreement (in
which event the Co-owners shall promptly return to the Licensee (A) prior to the Transmission
Operation Date, the amount of the Total Participation Fee paid by Licensee to the Co-owners or
(B) on or after the Transmission Operation Date, the amount of the Total Participation Fee paid
by Licensee to the Co-owners as reduced by the Licensee’s Pro Rata Share of any amortization
or depreciation in respect of the Shared Transmission Facilities) or (ii) cure such Default on
behalf of the Breaching Co-owner, provided that in the event of an emergency, the Licensee shall
not be required to provide the Breaching Co-owner with notice and/or an opportunity to cure. If
the Licensee chooses to cure any such Default on behalf of the Breaching Co-owner, the
Breaching Co-owner shall reimburse the Licensee upon demand for all commercially reasonable
costs incurred by the Licensee in curing such Default, together with interest thereon as provided
by Section 36 of this Agreement, subject to the limitation of liability outlined in Section 33 of
this Agreement, and if the Breaching Co-owner fails to so reimburse the Licensee, the Licensee
may elect to deduct such costs from any amounts next payable to the Breaching Co-owner
pursuant to this Agreement (or, if the Operator is an Affiliate of the Breaching Co-owner,
payable to Operator).

33. Waiver of Consequential Damages, Etc.

TO THE FULLEST EXTENT PERMITTED BY LAW, NO PARTY SHALL ASSERT,
AND EACH PARTY HEREBY WAIVES, ANY CLAIM, WHETHER IN CONTRACT, TORT,
STRICT LIABILITY OR OTHERWISE, AGAINST THE OTHER PARTIES, THEIR
AFFILIATES, THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES OR
REPRESENTATIVES, ON ANY THEORY OF LIABILITY, FOR LOSS OF PROFITS, LOSS
OF REVENUE, LOSS OF BUSINESS OPPORTUNITIES (WHETHER THE FOREGOING
ARE INCURRED ON A DIRECT, INDIRECT OR CONSEQUENTIAL BASIS) AND
INDIRECT, CONSEQUENTIAL, SPECIAL, PUNITIVE, AGGRAVATED OR EXEMPLARY
DAMAGES ARISING OUT OF, IN CONNECTION WITH, OR AS A RESULT OF, THIS
AGREEMENT, OR ANY AGREEMENT OR INSTRUMENT CONTEMPLATED HEREBY.
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34. Injunctive Relief

The Parties agree that monetary damages may be an insufficient remedy with respect to a
breach of the provisions of this Agreement and that the non-breaching party shall be entitled to
injunctive or other equitable relief to remedy or prevent any breach or threatened breach of this
Agreement. Such remedy shall not be the exclusive remedy for any breach of this Agreement,
but shall be in addition to all other rights and remedies available at law or in equity.

35. Dispute Resolution

(a) Conciliation. Any controversy, dispute, claim or difference between any of the
Parties relating to this Agreement, if not amicably settled by such Parties within
thirty (30) days following notice of such controversy, dispute, claim or difference,
shall be referred to senior management of such Parties for resolution.

(b) Mediation. In the event a controversy, dispute, claim or difference arises
between any of the Parties relating to this Agreement (the “Conflicting Parties”
and each a “Conflicting Party”) is not resolved pursuant to Section 35(a), an
aggrieved Conflicting Party shall promptly provide notice of such controversy,
dispute, claim or difference to the other Conflicting Party within thirty (30) days
after the thirty (30) day period referred to in Section 35(a). A meeting shall be
held within ten (10) days (or such other time period agreed by the Conflicting
Parties) between the Conflicting Parties, attended by representatives of the
Conflicting Parties with decision-making authority regarding the dispute, to
attempt in good faith to negotiate a resolution of the dispute. If within fifteen (15)
days after such meeting or the date on which such meeting was to have occurred,
the Conflicting Parties have not succeeded in negotiating a resolution of the
dispute, the Conflicting Parties shall submit the dispute to mediation. The
Conflicting Parties shall bear equally the costs of the mediation. The Conflicting
Parties shall promptly appoint a single mutually acceptable mediator. If the
Conflicting Parties are unable to agree upon such appointment within fifteen (15)
days of submission of the dispute to mediation then either Conflicting Party may
apply to a judge of the Superior Court of Justice to appoint a mediator. The
Conflicting Parties agree to participate in good faith in the mediation and
negotiations related thereto for a period of fifteen (15) days (the “Mediation
Period”). The mediation shall be conducted in the English language.

(©) Arbitration. If the Conflicting Parties do not reach a solution for the dispute
within the Mediation Period, then any one Conflicting Party may unilaterally
demand in writing (such dated writing an “Arbitration Commitment”) to resolve
the dispute through arbitration pursuant to Sections 35(c)(i) - 35(c)(iv), and
thereafter the dispute shall be referred to arbitration for final settlement, to be
binding on all Parties in accordance with the provisions of the Arbitration Act,
1991 (Ontario), including any amendments or replacements thereto, as follows:

(1) If the amount claimed is less than One Million Canadian Dollars
($1,000,000) (which amount shall be adjusted every ten (10) years by
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multiplying by the Index Factor), or if the dispute does not involve a
monetary claim, the arbitration tribunal shall consist of one (1) arbitrator
appointed by mutual agreement of the Conflicting Parties or, in the event
of failure to agree within ten (10) days after the date of the Arbitration
Commitment, then either Conflicting Party may apply to a judge of the
Superior Court of Justice to appoint an arbitrator. If the amount claimed is
equal to or greater than One Million Canadian Dollars ($1,000,000)
(which amount shall be adjusted every ten (10) years by multiplying by
the Index Factor), then the arbitration tribunal shall consist of three (3)
arbitrators, one (1) arbitrator appointed by each Conflicting Party and the
third appointed by mutual agreement of the two (2) arbitrators appointed
by the Conflicting Parties or, in the event of failure to agree within thirty
(30) days after the date of the Arbitration Commitment, then either
Conflicting Party may apply to a judge of the Superior Court of Justice to
appoint the third arbitrator. The arbitrators shall be qualified by education,
training and experience to pass upon the particular matter to be decided;

(i)  The arbitrator shall be instructed that time is of the essence in proceeding
with the determination of the dispute;

(iii)  The arbitration shall be conducted in English and shall take place in
Toronto, Canada or in any other place and location mutually agreed upon
by the Conflicting Parties; and

(iv)  The arbitration award shall be given in writing and shall be final and
binding on the Conflicting Parties, including the question of cost of the
arbitration and all matters related thereto, and the arbitration award shall
not be subject to any appeal.

(d) Continuation_of Work. Pending final resolution of any controversy, dispute,
claim or difference pursuant to this Section 35, the Parties shall continue to fulfill
their respective obligations hereunder.

(e) Court Enforcement. Where appropriate, any Party may apply to the courts of
the Province of Ontario for interim equitable relief, including but not limited to
injunctions and specific performance, during the dispute resolution process while
awaiting the final written decision of the arbitrator. In addition, any Party may
apply to such courts for enforcement of any dispute resolution decisions.

36. Late or Nonpayment,

Any amount not paid when due hereunder shall bear interest from and including the
applicable due date to but excluding the date such amount is paid, at a rate equal to the Agreed
Interest Rate. Any collection of interest with respect to overdue payments under this Agreement
shall be in addition to, and not in limitation of, the remedies at law or equity otherwise available
to the Parties.
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Any failure of a Party to enforce any remedy allowed for the violation of any provision of

this Agreement shall not imply the waiver of any such provision, even if such violation is

Nonwaiver.
continued or repeated, and no express waiver shall affect any provision other than the one(s)

specified in such waiver and only for the time and in the manner specifically stated.

37.
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39. Successors and Assigns.

(a)

(b)

This Agreement shall be binding upon and inure to the benefit of the Parties
hereto and their respective successors and permitted assigns. A Party may, after
providing the other Parties thirty (30) days’ notice of the proposed assignment,
assign this Agreement and its rights, interests or obligations hereunder to an
Affiliate or in connection with a change of Control of an Affiliate without consent
of the other Parties, provided that the Affiliate, or other Person assuming Control
of an Affiliate, shall be of equivalent or greater financial strength to the assigning
Party. Subject to the immediately preceding sentence, neither this Agreement nor
any of the rights, interests or obligations hereunder shall be assigned by any of the
Parties hereto without prior written consent of the other Parties, which consent
shall not be unreasonably withheld, conditioned or delayed. Any such assignment
described in the preceding sentences occurring without the prior written consent
of the other Parties, where required, shall be void and of no effect. Except as
expressly set forth herein, nothing contained herein is intended to confer on any
Person other than the Parties hereto or their successors and assigns, any rights,
remedies, obligations or liabilities under or by reason of this Agreement. Absent
written agreement from the other Parties, no assignment of this Agreement (other
than to an Affiliate or in connection with a change of Control of an Affiliate) shall
release the assigning Party from any covenant or obligation under this Agreement.

Notwithstanding anything contained in this Agreement to the contrary, each Party
(a “Borrowing Party”), will be permitted to borrow funds (“Standard
Borrowing”) without the need to obtain consent from the other Parties, secured
by (i) in the case of a Co-owner, such Co-owner’s ownership interest in the
Shared Transmission Facilities and its interest in this agreement (the “Co-owner’s
Interest™), or (ii) in the case of the Licensee, by the license granted hereunder and
its interest in this Agreement (the “Licensee’s Interest”) as follows. The Co-
owner’s Interest or the Licensee’s Interest is sometimes generically referred to
herein as the “Party’s Interest”).

(1) Standard Borrowing may be secured by the Party’s Interest of the
Borrowing Party but shall be on a limited recourse, non-recourse/limited
recourse or non-recourse basis with respect solely to the Party’s Interest of
the Borrowing Party and shall not in any manner encumber the Party’s
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Interest of any other Party. No Party shall be required to guarantee or
otherwise provide any security in respect of any Standard Borrowing.

(i) It shall be a condition of each Standard Borrowing that such Standard
Borrowing is not and shall not be prohibited by, and does not and shall not
create a default under, any other Standard Borrowing or any permitted
encumbrance or other agreement related to the Shared Transmission
Facilities in each case, whether existing at, or subsequent to, the time of
such Standard Borrowing, to which any of the Parties is a party.
Reasonable third party out-of-pocket costs and fees related to any such
Standard Borrowing that are incurred by each Party that is not a
Borrowing Party shall be for the account of the Borrowing Party and the
Borrowing Party shall reimburse such other Party upon demand.

() Promptly after effecting such Standard Borrowing, the Borrowing Party shall
notify the other Parties in writing of the name, address, and telephone and
facsimile numbers of each lender to which the Borrowing Party’s interest under
this Agreement has been encumbered. Such notice shall include the names of the
account managers or other representatives of the lenders to whom all written and
telephonic communications may be addressed.

(d) After giving the other Parties such initial notice, the Borrowing Party shall
promptly give the other Parties notice of any change in the information provided
in the initial notice or any revised notice.

(e) If the Borrowing Party encumbers its interest under this Agreement as permitted
by this Section 39, the following provisions shall apply:

(i) The Parties, except as provided by the terms of this Agreement, shall not
modify or cancel this Agreement without the prior written consent of the
lenders (and the Borrowing Party hereby agrees to negotiate with the
lenders that such consents shall not be unreasonably withheld);

(i1) The lenders or their designees shall have the right, but not the obligation,
to perform any act required to be performed by the Borrowing Party under
this Agreement to prevent or cure a Default by the Borrowing Party and
such act performed by the lenders or their designees shall be as effective
to prevent or cure a Default as if done by the Borrowing Party;

(ili)  The other Parties shall upon reasonable request and advance notice by the
Borrowing Party execute statements certifying that this Agreement is
unmodified (or, modified and stating the nature of the modification), in
full force and effect and the absence or existence (and the nature thereof)
of then known Defaults hereunder by the Borrowing Party and documents
of consent to such assignment to the encumbrance and any assignment to
such lenders; and
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Upon the receipt of a written request from the Borrowing Party or any
lender, the other Parties shall execute, or arrange for the delivery of, such
certificates, opinions and other documents at the Borrowing Party’s or the
lender’s expense as may be reasonably necessary and in a commercially
reasonable timeframe in order for the Borrowing Party to consummate any
financing or refinancing of the Shared Transmission Facilities or such
Party’s Project or any part thereof, and will enter into reasonable
agreements with such lender, including a consent to assignment in a form
reasonably acceptable to the lender. Said agreements will grant certain
rights to the lender as more fully developed and described in such
documents, including: (a) this Agreement shall not be terminated (except
for termination pursuant to the terms of this Agreement) without the
consent of the lender, which consent is not to be unreasonably withheld or
delayed; (b) the lender shall be given notice of, and the opportunity to cure
any breach or default of this Agreement by the Borrowing Party; (c) that if
the lender forecloses, takes a deed in lieu of foreclosure or otherwise
exercise its remedies pursuant to any security documents, then: (i) the
other Parties shall, at the lender’s request, continue to perform all of their
obligations hereunder, and the lender or its nominee may perform in the
place of the Borrowing Party, and may assign this Agreement to another
Person in place of the Borrowing Party; (ii) the lender shall have no
liability under this Agreement except during the period of such lender’s
ownership or operation of the Borrowing Party’s Project; and (iii) that the
other Parties shall accept performance in accordance with this Agreement
by the lender or its nominee; and (d) that the other Parties shall each make
representations and warranties to the lender as the lender may reasonably
request with regard to: (1) such other Party’s existence; (2) such other
Party’s authority to execute, deliver and perform this Agreement; (3) the
binding nature of the document evidencing such other Party’s consent to
assignment to the lender of this Agreement; and (4) receipt of regulatory
approvals by such other Party with respect to its execution and
performance under this Agreement.

40. Force Majeure.

For the purposes of this Agreement, the term “Force Majeure” means any act, event,
cause or condition that prevents a Party from performing its obligations (other than payment
obligations) hereunder, that is beyond the affected Party’s reasonable control, and shall include:

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes,
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts;

(b) fires or explosions;

(©) local, regional or national states of emergency;
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(d) strikes and other labour disputes (other than legal strikes or labour disputes by
employees of (i) such Party, or (i) a Third Party contractor of such Party, unless,
in either such case, such strikes or other labour disputes are the result or part of a
general industry strike or labour dispute);

(e) delays or disruptions (including those arising from events of Force Majeure
referred to in this Section 40) in the construction of any assets that are required
for the Shared Transmission Facilities to deliver electricity;

®H civil disobedience or disturbances, war (whether declared or not), acts of
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics;

(2) an order, judgment, legislation, ruling or direction by Governmental Authorities
restraining a Party, provided that the affected Party has not applied for or assisted
in the application for and has used Commercially Reasonable Efforts to oppose
said order, judgment, legislation, ruling or direction;

(h) any inability to obtain, or to secure the renewal or amendment of, any permit,
certificate, impact assessment, licence or approval of any Governmental Authority
required to perform or comply with any obligation under this Agreement, unless
the revocation or modification of any such necessary permit, certificate, impact
assessment, licence or approval was caused by the violation of the terms thereof
or consented to by the Party invoking Force Majeure; and

@A) any unanticipated maintenance or outage affecting the Shared Transmission
Facilities which results directly from, or is scheduled or planned directly as a
consequence of, an event of Force Majeure.

In the event of any Force Majeure, such Party shall promptly notify the other Parties
thereof and, so long as such condition shall persist, such Party shall not be liable for the delay in
performance of, or the failure to perform, its obligations (other than obligations for payment of
amounts due hereunder) under this Agreement caused directly or indirectly thereby.
Notwithstanding the foregoing, reasons such as and including lack of money or financial
inability shall not be Force Majeure. The claiming Party shall give the other Party notice
describing the particulars of the Force Majeure. Within fifteen (15) days after giving notice of
the Force Majeure, the claiming Party shall give the other Party an estimate of the Force
Majeure’s expected duration and probable impact. The claiming Party shall continue to furnish
the other Party with timely regular reports during the continuation of the Force Majeure. Each
Party shall immediately and continuously exercise Commercially Reasonable Efforts to mitigate
or limit the impact to its obligations hereunder as a result of the Force Majeure.

41. Modification.

This Agreement may be amended, modified and supplemented only by written agreement
of the Parties.
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42. Validity and Severance.

If any clause, sentence or other portion of this Agreement shall become illegal, null or
void for any reason, or shall be held by any court of competent jurisdiction to be so, the
remaining portion thereof shall remain in full force and effect.

43, Governing Law.

This Agreement shall be construed and enforced in accordance with the laws of the
Province of Ontario and the federal laws of Canada applicable in the Province of Ontario.

44. Entire Agreement.

This Agreement embodies the entire agreement and understanding of the Parties hereto in
respect of the subject matter contained herein. This Agreement supersedes all prior agreements
and understandings among the Parties with respect to such subject matter.

45, Counterparts.

This Agreement may be executed in two or more counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same instrument.
Delivery of an executed counterpart of a signature page of this Agreement by facsimile
transmission or other electronic means shall be effective as delivery of a manually executed
counterpart of this Agreement.

46. Waiver of Jury Trial.

EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES, TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL
BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT
OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY. EACH
PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY
OF ANY OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO
ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE
OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION.

47. Exculpation.

The Parties agree that a Party’s officers, directors, employees, agents or authorized
representatives shall not be personally liable for any obligation of such Party, except as
otherwise provided by law.
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48. Time is of the Essence.

Time is of the essence with respect to each and every provision of this Agreement.

49. Recording.

At the Licensee’s request, the Parties shall execute and record a memorandum of this
Agreement in recordable form giving notice of such terms as the Licensee may reasonably
request. Any memorandum of lease or easement recorded by the Co-owners pursuant to a Site
Agreement shall describe the Licensee’s rights under this Agreement.

50. Quiet Enjoyment,

The Co-owners covenant that they have a lawful interest in the Shared Transmission
Facilities Area and have the right to enter into this Agreement for the term hereof. The Licensee
shall at all times during the term of this Agreement have the peaceable and quiet enjoyment of
the Shared Transmission Facilities Area pursuant to the terms of this Agreement.

51. Site Agreements.

During the term of this Agreement, except as otherwise provided for herein, the
Designated Representative shall negotiate, or obtain, as applicable, all such agreements, permits
or approvals providing the Co-owners with a leasehold or other interest in the Shared
Transmission Facilities Area (individually, a “Site Agreement”, and collectively, the “Site
Agreements”). The other Co-owners agree to execute and enter into the Site Agreements as
presented by the Designated Representative, such execution not to be unreasonably withheld,
conditioned or delayed. Each Co-owner shall comply with all material terms and provisions of
the Site Agreements relating to the Shared Transmission Facilities. The Designated
Representative shall promptly give written notice to the other Co-owners of any notice of default
it may receive or deliver with respect to the Site Agreements relating to the Shared Transmission
Facilities and shall confer reasonably with the other Parties regarding resolution of any dispute
between the Co-owners and any owner of the land on which the Shared Transmission Facilities
Area or any part thereof is situated.

52. Shared Transmission Facilities O&M Agreement.

The Co-owners shall comply with all terms and provisions of the Shared Transmission
Facilities O&M Agreement, and shall use Commercially Reasonable Efforts to obtain for the
Licensee the benefit of all rights of access or transmission of energy granted to the Co-owners, as
party to the Shared Transmission Facilities O&M Agreement, with respect to the Shared
Transmission Facilities Area in order to effectuate the intent of the Parties and the purpose of this
Agreement. Each Co-owner shall promptly give written notice to the Licensee of any notice of
default it may receive or deliver with respect to the Shared Transmission Facilities O&M
Agreement related to the Shared Transmission Facilities and shall confer with the Licensee
regarding resolution of any such dispute between the Co-owners and Operator under the Shared
Transmission Facilities O&M Agreement. In the event the Shared Transmission Facilities are not
being maintained as required under the Shared Transmission Facilities O&M Agreement or
operated in accordance with Good Operating Practices, the Licensee will have the right, in
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addition to all remedies available to the Licensee at law or in equity, to exercise its rights set
forth in Section 32 of this Agreement.

53. Billing, Metering and Settlement Agreement.

From and after the Effective Date, the Parties agree to use Commercially Reasonable
Efforts to negotiate with the Operator, the Billing, Metering and Settlement Agreement
respecting the Shared Transmission Facilities and execute such agreement in a timely fashion.
The Parties acknowledge and agree that the Billing, Metering and Settlement Agreement is
integral to the operation of the Shared Transmission Facilities.

54. Interconnection Agreement.

With respect to the Co-owners’ obligations hereunder, the Co-owners shall not
discriminate against the Licensee’s Project in favour of the Co-owners’ Projects. No Co-owner
will consent to any termination, material amendment or modification of the CCRA, Connection
Agreement or any other connection agreement which disproportionately and negatively impacts
the Licensee’s Project without the prior written consent of the Licensee, such consent not to be
unreasonably withheld, conditioned or delayed.

55. Duties in Case of Loss.

(a) Each Party shall notify the other Parties immediately upon becoming aware of any
material fire or other material damage to any part of the Shared Transmission
Facilities. Each Party shall notify the other Parties immediately if a Party has
knowledge that any Hazardous Substances or other contaminants are released on,
about, under or in the immediate vicinity of the Shared Transmission Facilities.
With respect to the Shared Transmission Facilities Area, such Party shall not
settle any losses, complete loss reports or adjust losses on behalf of the other
Parties or enter into any remediation plan or other agreement with respect to
Hazardous Substances with any national or local regulatory agency without the
prior written consent of the other Parties.

(b) Each Party shall notify the other Parties promptly after learning of any bodily
injury or property damage occurring to or claimed by any third party on or with
respect to any part of the Shared Transmission Facilities or the Shared
Transmission Facilities Area. Each Party shall forward to the other Parties,
immediately upon receipt, copies of any summons, subpoena or other like legal
document served upon such Party relating to actual or alleged potential liability of
any Party with respect to the Shared Transmission Facilities or the Shared
Transmission Facilities Area.

56. Licensee’s Failure to Obtain Generation License or Access to the Grid.

In the event that the Licensee is unable to obtain (i) in a timely manner a generation
license from the OEB in respect of the Licensee’s Project, and/or (ii) if necessary, permission
from the IESO or HONI to transmit energy from the Licensee’s Project to the IESO grid through
the Shared Transmission Facilities, in each case due to the Licensee’s status as a licensee under
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this Agreement, the Parties agree to negotiate, in good faith, an agreement (on substantively
similar terms) which would allow the Licensee to obtain such generation license and/or connect
to the grid.

57. Termination of Agreement.

If this Agreement is terminated due to issues related to the Licensee’s status as a licensee
under this Agreement, the Designated Representative shall return any deposits, all prepaid fees
and other prepaid sums to Licensee within thirty (30) days of the date of termination of this
Agreement.

58. Confidentiality and Public Announcements.

(a) Confidential Information.

(1) The Parties acknowledge and agree that all Confidential Information that
may be delivered by each Party hereunder will remain the property of the
disclosing Party, will not become owned by the other Party, and will be
treated as confidential by each receiving Party. The receiving Party will
not use the Confidential Information for any purpose other than as
contemplated in this Agreement. The receiving Party will not disclose the
Confidential Information to anyone except its Affiliates, employees and
representatives (which term will include outside agents or advisors) who
have a need to know the Confidential Information in connection herewith
and who have been advised of the confidential nature of such Confidential
Information, provided that the receiving Party will be liable to and will
indemnify the disclosing Party for any breaches of this Section 58 by the
receiving Party’s Affiliates, employees and representatives.

(ii) These provisions will not apply to Confidential Information if it:

(A)  is known to the receiving Party prior to receipt thereof under this
Agreement, as evidenced by written records;

(B)  is disclosed without restriction to the receiving Party in good faith
by a Third Party who is in lawful possession thereof and who has
the right to make such disclosure, or who represents itself to the
receiving Party as having such lawful right;

(C)  is, or at such time as it becomes, public knowledge by publication
or otherwise, through no fault or breach on the part of the receiving
Party;

(D)  is developed or discovered by the receiving Party independently of
and without reference to the Confidential Information;

(E) is Confidential Information which is required to be disclosed
pursuant to any Laws or any judicial, administrative or
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governmental order, or any request permitted pursuant to
legislative requirements to which the receiving Party is subject;
provided that the receiving Party will take reasonable steps to give
the disclosing Party sufficient notice in order to permit the
disclosing Party to contest such request, requirements or order; or

is Confidential Information which is reasonably required to be
disclosed by a Borrowing Party to a lender in respect of a Standard
Borrowing; provided: (i) that if the disclosure of such Confidential
Information would result in a Party’s breach of a confidentiality
agreement with a Third Party, the Borrowing Party may not
disclose such Confidential Information without first obtaining
consent from such Third Party; (ii) the Borrowing Party requires
the lender(s) receiving such Confidential Information to use and
treat such information in the same manner as it uses and treats the
Confidential Information of the Borrowing Party; and (iii) that the
Borrowing Party provides the Party whose Confidential
Information is being disclosed to a lender(s) with prompt notice
prior to such disclosure of the nature and content of such Party’s
Confidential Information being disclosed.

The provisions of confidentiality set out herein will survive termination or
expiry of this Agreement for a period of three (3) years after such

termination or expiry date.

The Parties acknowledge that any breach of this Section 58 will cause

irreparable damage to the Parties, and accordingly agree that in addition to
any other legal or equitable remedies provided by law or under this
Agreement, any Party may seek an injunction or an order for specific

performance to restrain such breach and breaching Person (including a
Party).

(b) Public Announcements.

No public announcement, filing or press release concerning the Shared
Transmission Facilities, the existence of or the terms of this Agreement, the
relationship between the Parties, or Confidential Information pertaining to the
Shared Transmission Facilities or operations thereon, will be made without the
prior written approval of all of the Parties, except to the extent such public
announcement or press release is required under Third Party Contracts entered
into with a Governmental Authority or under any Laws. The Parties will ensure
that any translation of a press release or public announcement to be issued is
accurate and appropriate in context, although a word-by-word translation will not

be required.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective
Date.

CO-OWNER:

BORNISH WIND, LP, by its general Partner BORNISH WIND
GP, INC.

By:

Name: John DiDonato
Title: Vice President

CO-OWNER:

KERWOOD WIND, INC.

By:

Name: John DiDonato
Title: Vice President

CO-OWNER:

JERICHO WIND, INC.

By:

Name: John DiDonato
Title: Vice President

LICENSEE:

SUNCOR ENERGY PRODUCTS INC.

By:

Name: Jim Provias
Title: Vice President, Renewable Energy

[Execution Page to Shared Transmission Facilities and Option Agreement]



(a)

(b)

(©)

(d)

EXHIBIT A
SHARED TRANSMISSION FACILITIES

Bornish 115 kV Switching Station - The Bornish 115 kV Switching Station shall
consist of a four or five breaker ring bus and capacitor banks to the extent
required under the SIA studies. It will be owned by the Co-owners.

Bornish Transmission Line BTS1P — The Bornish 115 kV Switching Station will
be connected via a 115 kV line, approximately 11.4 km long, 1272 54/19 ACSR
Pheasant bundled conductor to a 115/500 kV step up substation called Parkhill
CTS 115/500 kV Substation. The Bornish BTS1P line will be owned by the Co-
owners and/or Hydro One.

Parkhill CTS 115/500 kV Substation - The Parkhill CTS 115/500 kV Substation
will have a 256 / 341 / 426 MVA, 500 kV/115 kV, Delta / Wye, Z = 8% or
equivalent transformation capacity. It will be adjacent to a new three breaker ring
bus which will be called Evergreen 500 kV Switching Station. The Parkhill CTS
will be owned by the Co-owners.

Evergreen 500 kV Switching Station - Evergreen 500 kV Switching Station will
consist of a three breaker ring bus that will loop in and out of one of the Bruce —
Longwood 500 kV lines, circuit B562L or B563L. The Evergreen 500 kV
Switching Station will be owned by Hydro One.
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EXHIBIT B

The attached plan is illustrative only and merely identifies the property upon which the Complete
Portfolio will be developed and the approximate locations of the Projects and the Shared
Transmission Facilities Area on such property. Once the Construction Plans are completed for
purposes of commencing construction of the Complete Portfolio, the attached plan shall be
deemed null and void and shall be replaced by the Construction Plans.
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EXHIBIT C

FORM OF NOTICE OF LICENSEE’S EXERCISE OF THE STFA OPTION

NOTICE OF LICENSEE’S EXERCISE OF THE STFA OPTION

To: [Designated Representative] (“Designated Representative”)

Re:  STFA Option pursuant to the Shared Transmission Facilities and Option Agreement (the
“Agreement”) dated as of January 2, 2013 by and among BORNISH WIND, LP
(“Bornish”), KERWOOD WIND, INC. (“Kerwood”) and JERICHO WIND, INC.
(“Jericho”, together with Bornish and Kerwood, the “Co-owners” and each individually,
a “Co-owner”) and SUNCOR ENERGY PRODUCTS INC. (the “Licensee”).

Defined terms used in this Notice have the meaning ascribed to them in the Agreement.

The undersigned is, in accordance with Section Error! Reference source not found. of the
Agreement, hereby notifying the Designated Representative that the undersigned is, as of W
[Note: Insert the date] exercising the STFA Option, and that as of the STFA Option Exercise
Date, the Agreement shall be in full force and effect as set out therein, and the undersigned shall
be bound by its obligations thereunder.

DATED the B day of M, 20M.

SUNCOR ENERGY PRODUCTS INC.

Per:

Name:
Title:

I have authority to bind Suncor Energy Products Inc.
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JERICHO SHARED TRANSMISSION FACILITIES AND OPTION AGREEMENT

By and among

JERICHO WIND, INC.,
as Owner

-and -

SUNCOR ENERGY PRODUCTS INC.,
as Licensee

Dated as of January 2, 2013
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JERICHO SHARED TRANSMISSION FACILITIES AND OPTION AGREEMENT

This JERICHO SHARED TRANSMISSION FACILITIES AND OPTION

AGREEMENT (this “Agreement”) dated as of January 2, 2013 (the “Effective Date”), is made
and entered into by and among JERICHO WIND, INC., (the “Owner”) and SUNCOR
ENERGY PRODUCTS INC. (the “Licensee”). The Owner and the Licensee may each be
referred to herein individually as a “Party”, and collectively as the “Parties”.

RECITALS

The Owner will construct, develop and own the Jericho Shared Transmission Facilities,
which Jericho Shared Transmission Facilities are necessary to connect the Owner’s
Project and the Licensee’s Project to the Bornish Switching Station (and ultimately to the
IESO-controlled grid.)

The Owner wishes to grant the Licensee an option to acquire a non-exclusive license to
use the Jericho Shared Transmission Facilities.

The Owner will own the Jericho Shared Transmission Facilities, which facilities are
critical to the operation of the Owner’s Project and the Licensee’s Project. In order to
govern their respective rights and obligations with respect to the Jericho Shared
Transmission Facilities, the Parties are entering into this Agreement, which will be the
Parties’ expression of their intention to establish and impose mutually beneficial
limitations, restrictions, covenants and conditions to provide for the proper and orderly
ownership, operation and management of each Party’s respective interests in the Jericho
Shared Transmission Facilities.

-

AGREEMENT

In consideration of the mutual covenants contained herein and for other good and

valuable consideration, the receipt, adequacy and legal sufficiency of which are hereby
acknowledged, intending to be legally bound the Parties agree as follows:

1.

Definitions.
As used in this Agreement, the following words have the meanings herein specified.

(1) “Additional Capacity” shall mean any additional generating capacity, the
electrical output of which is to be delivered through the Jericho Shared
Transmission Facilities, which at any time, exceeds the Projects’ Contract
Capacity as of the Effective Date.

@ TR EEEE PR T
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4 “Affected Party” has the meaning set forth in Section 19(a).



)

(6)

(7
®)

©)
(10)
(11)

(12)

(13)

(14)
(15)
(16)

(17)

)

“Affiliate” of any Person means, at the time such determination is being made,
any other Person Controlling, Controlled by or under common Control with such
first Person, in each case, whether directly or indirectly, and “Control” and any
derivation thereof means the possession, directly or indirectly (other than in the
capacity of an officer, director or employee of a Person), of the power to direct or
significantly influence the management, policies or business of a Person whether
through the ownership of voting securities or partnership units, by agreement or
otherwise.

“Agreed Interest Rate” means the rate of interest, expressed as a per annum rate,
which is used by the Royal Bank of Canada at its main branch in Toronto,
Ontario, as a reference rate for purposes of determining rates of interests charged
by it on Canadian dollar commercial loans made by it in Canada, and which is
quoted by such bank, from time to time as its “prime rate”, plus 2% per annum.

“Agreement” has the meaning set forth in the first paragraph of this document.

LECLEEEEEEEEEEEEEEEEEEE PP TP
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“Approved Budget” means a budget approved by the Owner.
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“Arbitration Commitment” has the meaning set forth in Section 35(b) herein.

“Arm’s Length” means the relationship between persons who are not “related
persons” as defined in the /ncome Tax Act (Canada).

RERARAAN
LT
TTEETT

“Bornish Switching Station” means the switching station located at the Bornish
Wind, LP project and as depicted in Exhibits A and B.

“Borrowing Party” has the meaning set forth in Section 39(b) herein.
“Breaching Owner” has the meaning set forth in Section 32 herein.

“Canadian Dollars”, “Cdn. Dollars”, “Cdn. $”, “CADS$” and “$” each mean the
lawful money of Canada.

“Commercially Reasonable Efforts” means efforts which are designed to enable
a Party, directly or indirectly, to satisfy a condition to, or otherwise assist in the
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(18)

(19)

(20)

21

-3

consummation of, a transaction, activity or undertaking contemplated by the
Agreement and which do not require the performing Party to expend any funds or
assume liabilities other than expenditures and liabilities which are reasonable in
nature and amount in the context of the transaction therein contemplated.

“Community Leader” means a Chief, Band Councillor or other official of any
First Nation, Métis or other aboriginal community.

“Complete Portfolio” means, collectively, the Owner’s Project, the Licensee’s
Project, the Jericho Shared Transmission Facilities and any Additional Capacity
installed, commissioned and located on the Complete Portfolio Site, and to be
used to generate electrical output delivered through the Jericho Shared
Transmission Facilities.

“Complete Portfolio Site” means the real property located in Ontario, Canada,
on which the Complete Portfolio is (or, upon the completion of its construction,
will be) located, as more specifically depicted on Exhibit B.

“Confidential Information” means:

(1) the provisions of this Agreement or any agreement in connection with the
Jericho Shared Transmission Facilities or any Project and all financial,
business, capital, operating, technical, administrative and personal
information and data relating to:

(A)  the Jericho Shared Transmission Facilities, any Party’s Project,
including the business plans or forecasts pertaining thereto; and

(B) any Party or its partners, unit holders, trustees, shareholders,
investors, customers, suppliers, clients, Affiliates, consultants and
employees, or their respective Technology,

including studies, customer lists, charts, plans, tables and compilations of business
and industry information, all to the extent prepared or acquired for, or provided to
or by, any Party or any Affiliate of a Party in connection with the Jericho Shared
Transmission Facilities or any Project;

(i1) information and data related to Technology used in connection with the
Jericho Shared Transmission Facilities and information received from
Third Parties under an obligation of confidentiality; and

(ili)  information and data submitted or created in the course of resolution of a
dispute, including any information or data created by the arbitrators, and
any award or other determination;

but excluding particular information that the receiving Party can establish with
demonstrable written evidence is or was, through no wrongful act or omission of
the Party making the disclosure:
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(iv)  at the time of disclosure generally available to the public;

V) prior to the time of acquisition in connection with the Jericho Shared
Transmission Facilities or any Project by the receiving Party or any of its
Affiliates, already in the possession of or known to the receiving Party or
any of its Affiliates on a lawful basis;

(vi)  acquired from a Third Party who has, to the receiving Party’s knowledge
after due inquiry, lawful authority to disclose the applicable Confidential
Information; or

(vii) independently developed by or for the receiving Party or an Affiliate of
the receiving Party without the use or exploitation of Confidential
Information.

Any particular information forming part of the Confidential Information shall not
fall within any of the foregoing exceptions merely because it is embraced by more
general information falling within any of the exceptions.

(22) “Conflicting Party” and “Conflicting Parties” has the meaning set forth in
Section 35(b) herein.

(23) “Construction and Development Costs” means the aggregate of the actual costs,
fees, expenses and any applicable Taxes incurred by the Owner and related to the
land acquisition, design, permitting, development, engineering, procurement and
construction of the Jericho Shared Transmission Facilities, including without
limitation: (A) costs incurred by the Owner or its Affiliates felated to the
development and construction of the Jericho Shared Transmission Facilities,
including without limitation, as more particularly set out in the Jericho Shared
Transmission Facilities EPC Agreement and other Third Party Contracts; (B) the
costs or expenses incurred by the Owner for the connection of the Jericho Shared
Transmission Facilities to the Bornish Switching Station; and (C)any other
expenses related to the engineering, procurement and construction of the Jericho
Shared Transmission Facilities.

(24) “Construction Option” has the meaning set forth in Section Error! Reference
source not found..

(25) “Construction Plans” means the engineering plans prepared on behalf of the
Owner for the construction of the Jericho Shared Transmission Facilities, which
plans will identify, among other things, the exact location of each of the Projects,
the Jericho Shared Transmission Facilities Area (and the component parts of the
Jericho Shared Transmission Facilities, and any access rights retained by the
Owner and/or the Licensee as described in Section 13 herein.

(26) “Contract Capacity” has the meaning set forth in the Ontario Feed-In Tariff
Rules, Version 1.5.
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(33)
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(35)

(36)

37)
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(39)
(40)
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“Control” has the meaning set forth in Section 1(5) herein.

“Co-owners” means Bornish Wind, LP, Kerwood Wind, Inc. and Jericho Wind,
Inc. in respect of the Shared Transmission Facilities.

“CPI” means (i) the Consumer Price Index (All items for Ontario) published by
Statistics Canada (or by a successor or other Governmental Authority, including a
provincial agency), or (ii) if the CPI is no longer published, an index published in
substitution for the CPI or any replacement index designated by the Owner, acting
reasonably. If a substitution is required, the Owner will make the necessary
conversions. If the base year for the CPI (or the substituted or replacement index)
is changed by Statistics Canada (or by its successor or other Governmental
Authority) the Owner will make the necessary conversions.

“Cure Period” has the meaning set forth in Section 19(b) herein.
“Curtailment Period” has the meaning set forth in Section 19(f) herein.

“Customer Impact Assessment” means the customer impact assessment to be
carried out by HONI with respect to a party’s proposed use of the Jericho Shared
Transmission Facilities and issued in the name of such party, in accordance with
Sections 19(a) and 19(c) herein.

“Declaration Notice” has the meaning set forth in Section Error! Reference
source not found..

“Default” has the meaning set forth in Section 30(a) herein.
“Designated Representative” has the meaning set forth in Section 8 herein.

“Dispatch Operator” means the entity responsible for coordinating the
dispatching of energy between the Complete Portfolio and the Bornish Switching
Station.

“Disputing Party” has the meaning set forth in Section 15(c) herein.

“Effective Date” has the meaning set forth in the first paragraph of this
document.

“EPC Contractor” has the meaning set forth in Section 10(b) herein.
“External Curtailment” has the meaning set forth in Section 19(f) herein.
“Force Majeure” has the meaning set forth in Section 40 herein.

“Good Operating Practices” means the good and workmanlike practices,
methods, and acts, (including but not limited to the practices, methods, and acts
engaged in by a significant portion of the North American electric power
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(44)

(45)

(46)

(47)

(48)

(49)
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generation industry) that, at a particular time, in the exercise of skill, diligence,
prudence, foresight and reasonable judgment by a prudent generator or
transmission operator in light of the facts known or that should reasonably have
been known at the time a decision is made, could have reasonably been expected
to accomplish the desired result at a reasonable cost in a manner consistent with
applicable Laws, codes, standards, equipment manufacturer’s recommendations,
reliability, safety, environmental protection, economy and expedition. Good
Operating Practices are not intended to be limited to optimum practices, methods
or acts to the exclusion of all others but rather are intended to delineate acceptable
practices, methods or acts generally accepted in the North American electric
power generation or transmission industry.

“Governmental Agency(ies)” means any Governmental Authority, political
party, public international organization (as defined in the United States Foreign
Corrupt Practices Act) and any enterprise partially or wholly owned, or
controlled, by a Governmental Authority or Governmental Agency.

“Governmental Authority” and “Governmental Authorities” means, in relation
to any Person, transaction, event, the Jericho Shared Transmission Facilities or
any Project, any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, ministry, organization, Crown
corporation, court, board, tribunal, dispute settlement panel or body or other law,
rule or regulation-making party:

(1) having or purporting to have jurisdiction on behalf of any nation,
provinge, state or other geographic or political subdivision thereof over
such Person, transaction, event, the Jericho Shared Transmission Facilities
or any Project; or

(ii) exercising or entitled or purporting to exercise any administrative,
executive, judicial, legislative, policy, regulatory or taxing authority or
power over such Person, transaction, event, the Jericho Shared
Transmission Facilities or any Project, including, without limiting the
foregoing, the OEB and the IESO.

“Governmental Official” means an officer, employee, agent, representative or
other official of any Governmental Agency, or any Person acting in an official
capacity on behalf thereof, or any candidate for public office.

“Hazardous Substance” means any hazardous or toxic substances, materials or
wastes, or pollutants or contaminants as defined, listed or regulated by any Laws
or by any Governmental Authorities under any Laws.

“HONI” means Hydro One Networks Inc.
“TESO” means the Independent Electricity System Operator.

“Indemnified Party” has the meaning set forth in Section 25 herein.
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(50) “Indemnifying Party” has the meaning set forth in Section 25 herein.

(51) “Index Factor” means for any period, the number which is obtained by dividing
the CPI at the end of such period by the CPI at the beginning of such period.

G2y TEHEEEEEEER PR PR PP PR PR EE T EET

(53) “Insolvency Event” means in relation to any Party or third party, the occurrence
of one or more of the following:

(1)

(i)

(iii)

(iv)

™)

(vi)

36009-2007 14439549.8

such party shall apply for or consent to the appointment of, or the taking
of possession by, a receiver, custodian, administrator, trustee, liquidator or
other similar official for itself or for all or any part of its assets;

such party shall generally not pay its debts as such debts become due or
admit in writing its inability to pay its debts generally, or declare any
general moratorium on its indebtedness;

such party shall commit an act of bankruptcy, or make a general
assignment for the benefit of creditors or a proposal under the Bankruptcy
and Insolvency Act (Canada), the Companies’ Creditors Arrangement Act
(Canada) or similar Laws of any applicable jurisdiction;

such party shall institute any proceeding seeking to adjudicate it a
bankrupt or insolvent, or seeking liquidation, dissolution, winding up,
reorganization, arrangement, adjustment, protection, relief or composition
of it or its debts under any statute, rule or regulation relating to
bankruptcy, insolvency, reorganization, relief or protection of debtors or at
common law or in equity (to the extent not otherwise expressly permitted
hereunder);

such party shall take any corporate action to authorize any of the actions
described in this paragraph (53);

any cause or proceeding against any such party shall be instituted in any
court of competent jurisdiction seeking in respect of any such party, an
adjudication in bankruptcy, reorganization, dissolution, winding up,
liquidation, a composition or arrangement with creditors, a readjustment
of debts, the appointment of a trustee, receiver, liquidator or the like of
any such party or of all or any substantial part of its assets, or any other
like relief in respect of any such party under any bankruptcy or insolvency
law and:

(A)  such cause, proceeding or other action results in an entry of an
order for relief or any such adjudication or appointment unless
such order, adjudication or appointment is stayed or otherwise
effectively reversed within 30 days thereof; or



(54)

(55)

(56)
(57)

(58)

(59)

(60)

-8 -

(B)  if such cause, proceeding or other action is being contested by any
such party, as applicable, in good faith, the same shall continue
undismissed, or unstayed and in effect, for any period of sixty (60)
consecutive days; or

(vii) all or any material part of the assets of any such party are attached,
executed, sequestered or distrained upon or become subject to any order of
a court or other process, and such party shall not discharge the same or
provide for its discharge in accordance with its terms, or procure a stay of
execution thereof.

“Intellectual Property Rights” means any and all intellectual property rights,
including copyrights, design rights, trade-marks and trade-mark rights (including
the goodwill therein), trade secret and confidential information rights, patent
rights, and all other analogous intangible proprietary rights, which may subsist
anywhere in the world, whether registered or unregistered, including all
applications for registration of any of the foregoing, and all rights to file such
applications.

“Interference” means a material impact by actions of any Party on the use or
operation of any equipment of another Party that is located in the Jericho Shared
Transmission Facilities Area and, without restricting the generality of the above,
any reduction to the ability of a Party's generation to be transmitted on the Jericho
Shared Transmission Facilities, that arises out of activities of any Party, any
additional Party, any additional use of the Jericho Shared Transmission Facilities
or Jericho Shared Transmission Facilities Area by any third party, or any act of
the Owner or Operator in respect of the Jericho Shared Transmission Facilities not
otherwise considered Good Operating Practices or contemplated herein.

“Interfering Owner” has the meaning set forth in Section 19(a) herein.
“Internal Curtailment” has the meaning set forth in Section 19(f) herein.

“Jericho Project” or “Owner’s Project” means the Wind Turbines and related
electricity collection infrastructure that will be owned by the Owner located on
the property identified as such on Exhibit B and any Additional Capacity that will
be owned by the Owner and connected to the Jericho Shared Transmission
Facilities.

“Jericho Shared Transmission Facilities” means the items consisting of all
transmission line equipment, facilities and appurtenances used for the common
benefit of the Projects, including but not limited to any related equipment or
materials or any contract or purchase order therefor, interconnection rights and
any permits related to the foregoing and those items identified and described as
such on Exhibits A and B.

“Jericho Shared Transmission Facilities Area” means the area under and
immediately adjacent to the Jericho Shared Transmission Facilities that is

36009-2007 14439549.8



(61)

(62)

(63)

(64)

(65)

(66)

(67)
(68)
(69)

(70)

(71)
(72)

(73)

(74)

(75)
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necessary for the operation of the Jericho Shared Transmission Facilities, which
area is further identified and described as such on Exhibit B and which area is
owned or leased by or under an easement with the Owner.

LEEEEE T EEEEEEEEE R PR PR EEEEEEE R E P E PR TR T

“Jericho STFA Option” has the meaning set forth in Section Error! Reference
source not found. herein.

“Jericho STFA Option Exercise Date” has the meaning set forth in
Section Error! Reference source not found. herein.

“Laws” means any laws, rules, statutes, regulations, codes, requirements and/or
ordinances enacted, imposed or enforced by any Governmental Authorities that
are applicable to and/or affect all or any part of the operation, maintenance or use
of the Jericho Shared Transmission Facilities.

“Leave to Construct” means an order in respect of the Jericho Shared
Transmission Facilities or the Shared Transmission Facilities, as applicable,
granted to the Owner or the Co-owners, as applicable, by the OEB under section
92 and subsection 96(1) of the Ontario Energy Board Act, 1998.

“Licensee” has the meaning set forth in the first paragraph of this document.
CEEEEEEEEEEEEEEEEEEE R EEEE R T PR E TR
“Licensee’s Interest” has the meaning set forth in Section 39(b) herein.

“Licensee’s Project” means the Wind Turbines and related electricity collection
infrastructure for the Cedar Point Wind Power Phase II project that will be owned
by the Licensee located on the property identified as such on Exhibit B and
connected to the Jericho Shared Transmission Facilities.

LR EEEEEE R R R TP T
“Mediation Period” has the meaning set forth in Section 35(b) herein.

“MW” or “megawatt” means the measure of electrical capacity produced by the
Owner’s Project, the Licensee’s Project or any Additional Capacity.

“Non-Defaulting Party” has the meaning set forth in Section 30(a)(i1).

“Notice to Proceed” means a notice in respect of the Licensee’s Project granted
by the Ontario Power Authority that it is prepared to waive its option set out in

36009-2007 14439549.8



(76)

(77)

(78)

(79)

(80)

81)
(82)
(83)

(84)

(85)

(86)

(87)

-10 -
section 2.4 of the Power Purchase Agreement for the Licensee’s Project, to
terminate such agreement.

“OEB” means the Ontario Energy Board.
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“Owner” has the meaning set forth in the first paragraph of this document.
“Owner’s Interest” has the meaning set forth in Section 39(b) herein.
“Owner’s Project” has the meaning set forth in Section 1(58) herein.

“Party” and “Parties” have the meanings set forth in the first paragraph of this
document.

“Party’s Interest” has the meaning set forth in Section 39(b) herein.

“Person” means any individual, sole proprietorship, partnership, limited
partnership, firm, entity, unincorporated association, unincorporated syndicate,
unincorporated organization, trust, corporation, company, limited or unlimited
liability company, Governmental Authority, and where the context requires, any
of the foregoing when they are acting as trustee, executor, administrator or other
legal representative.

“Power Purchase Agreement” means in respect of each Party, the Ontario Feed-
in-Tariff (FIT) contract or other power purchase arrangement between such Party
and the Power Purchaser, in connection with such Party’s Project, pursuant to

36009-2007 14439549.8
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(89)
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on

92)

(93)

(94)

(95)

(96)

O7)
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which the Power Purchaser has agreed to purchase Power from such Party’s
Project pursuant to the Feed-in-Tariff Program.

“Power Purchaser” means the Ontario Power Authority, a corporation without
share capital established under the Electricity Restructuring Act, 2004 (Ontario)
and its successors, or other party purchasing the output from the Complete
Portfolio.
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“Projects” means the Owner’s Project and the Licensee’s Project, collectively,
and “Project” means either the Owner’s Project or the Licensee’s Project,
generically.

“Reimbursement Notice” has the meaning set forth in Section Error! Reference
source not found. herein.

RERARREN
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“Related Party” means the Licensee, the Owner and any of their respective
Affiliates.

“Representatives” means the advisors, agents, consultants, directors, employees,
management, officers, subcontractors, and other representatives, including
accountants, auditors, financial advisors and lawyers of a Party or its Affiliates.

CEEECEEEE PR R LT
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“Service Providers” means, collectively, the Operator and the Dispatch Operator,
and “Service Provider” shall mean any one of the Service Providers.
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(ix)

“Shared Transmission Facilities” means the items consisting of all transmission

line equipment, facilities and appurtenances used for the common benefit of the

(98)

Jericho Project, Bornish Wind, LP’s project, Kerwood Wind, Inc.’s project and

the Licensee’s Project, including but not limited to any related equipment or
materials or any contract or purchase order therefor, interconnection rights and

any permits related to the foregoing as further described in the Shared

36009-2007 14439549.8
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-13 -
CECEEEEEPEEEEEEEEE TR EE PR R R TR
RARRRRRRN
“Site Agreement” and “Site Agreements” have the meanings set forth in
Section 51 herein.

[11]]
[T

“Standard Borrowing” has the meaning set forth in Section 39(b) herein.

“System Impact Assessment” means the system impact assessment to be
conducted by the IESO, or such other Governmental Authority with respect to any
use of the Jericho Shared Transmission Facilities and issued in the name of the
party proposing such use in accordance with Sections 19(a) and 19(c) herein.

“Taxes” means all taxes, levies, imposts, duties, deductions, withholdings,
assessments, fees or other charges imposed by a Governmental Authority,
including any interest, additions to tax or penalties applicable thereto, and “Tax”
shall be construed accordingly.

“Technology” means ideas, concepts, know-how, discoveries, inventions,
developments, processes, systems, devices, apparatuses, compositions, computer
software (including source code, object code, executables and scripts), methods,
procedures, techniques, designs, specifications, plans, documents, schematics,
formulae, trade secrets, algorithms, drawings, diagrams, photos, pictures, prints,
models, prototypes, patterns, analyses, evaluations, research, works, physical
embodiments, computer files, data, technical information, materials and similar
expressions, and all Intellectual Property Rights arising in any and all of the
foregoing.

“Termination Notice” means the notice provided pursuant to Section Error!
Reference source not found. herein.

“Third Party” means a Person other than a Party or an Affiliate of a Party and
“Third Parties” means two or more such Persons.

“Third Party Contracts” means legal and binding Arm’s Length agreements
(other than this Agreement) with any Person (including Parties and Affiliates of
Parties), for the purpose of construction or operation of the Complete Portfolio.
These agreements will include but not be limited to the agreements with
government funding agencies, with Persons providing tangible equipment or
services for the Complete Portfolio, and with the Power Purchaser.
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“Transmission Operation Date” means the date on which the Jericho Shared
Transmission Facilities have been constructed, connected, commissioned and
synchronized to HONI’s transmission system such that electric energy may be
delivered in compliance with Good Operating Practices.

1]
1]

“Transmission System Code” means the Transmission System Code of the OEB,
as amended from time to time.

“United States Foreign Corrupt Practices Act” means The Foreign Corrupt
Practices Act of 1977 (15 U.S.C. § 78dd-1, et seq.) (USA).

LEECCEEEEE TR TR PR E PR TR EE T T LT

“Wind Turbine” shall mean each of the wind turbines purchased by each Party
for their Project, and installed, commissioned and located (or, upon completion of
construction of its Project, as shall have been installed, commissioned, and
located) on the applicable Project and to be used to generate electrical output.

2. Currency.

All amounts referred to herein are in Canadian Dollars unless expressly noted otherwise.

3. Effectiveness.

The Parties hereby agree that (i) from and as of the Effective Date until the Jericho STFA
Option Exercise Date, only Sections 1 - 5, Error! Reference source not found., 14, 22 - 25, 33
- 35,37 -39, 41 - 48, 51, 53, 56 and 58 of this Agreement shall be effective, and (ii) as of the
Jericho STFA Option Exercise Date, (A) Section Error! Reference source not found. (other
than Section Error! Reference source not found.) shall be of no further force or effect, and (B)
all other Sections in this Agreement shall be effective.

4. NN ERNANRRNANEARN

(a)

(b)
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5. Representations and Warranties.

Each Party represents and warrants that:

(a)

(b)

(©)

(d

(e)

®

if it is a corporation, it is a valid and subsisting corporation and if it is a
partnership or limited partnership, it is duly formed, and is validly existing under
the laws of its jurisdiction of incorporation or formation, as applicable, and it has
all requisite power and authority to enter into this Agreement;

the transactions contemplated in this Agreement have been duly and validly
authorized and all documents and instruments contemplated in this Agreement,
including this Agreement, have been duly and validly authorized, executed and
delivered;

the transactions contemplated in this Agreement will not violate, nor be in conflict
with any provisions of its constituting documents, by-laws or governing
documents, or any agreement or contract or instrument to which it is a party or by
which it is bound or any Laws;

this Agreement, and all documents and instruments contemplated thereby, are
legal, valid and binding obligations of it enforceable against it in accordance with
their respective terms;

1111
1111
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it is not a non-resident of Canada within the meaning of the Tax Act.

6. Compliance with Anti-Bribery and Anti-Corruption Laws.

(@)

Each Party represents and warrants that:

(1) such Party and its Affiliates; and

36009-2007 14439549.8
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(i)  to the best of such Party’s knowledge, any past or present Representative
of, or any other Person acting on behalf of, such Party or its Affiliates;

has not, in any manner related to or connected with the Jericho Shared Transmission Facilities or
its Project, directly or indirectly, paid, promised or offered to pay, or authorized the payment of
any money or anything of value to:

(ili)  a Governmental Official; or

(iv)  any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Governmental Official,

in each case for the purpose of influencing any act or decision of such Governmental Official in
his, her or its official capacity, including a decision to do or omit to do any act in violation of the
lawful duty of such Governmental Official, or inducing such Governmental Official to use his,
her or its influence with a Governmental Agency to affect or influence any act or decision, or
otherwise secure any improper advantage.

(b) Each Party agrees that neither it nor its Affiliates shall violate, in any manner
related to or connected with the Jericho Shared Transmission Facilities or its
Project, any applicable anti-bribery or anti-corruption laws. Specifically, each
Party agrees that it shall not, in any manner related to or connected with the
Jericho Shared Transmission Facilities or its Project, directly or indirectly, pay,
promise or offer to pay, or authorize the payment of any money or anything of
value, to:

-

(1) a Governmental Official; or

(i1) any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Governmental Official;

in each case for the purpose of influencing any act or decision of such Governmental Official in
his, her or its official capacity, including a decision to do or omit to do any act in violation of the
lawful duty of such Governmental Official, or inducing such Governmental Official to use his,
her or its influence with a Governmental Agency to affect or influence any act or decision, or
otherwise secure any improper advantage.

(©) In connection with carrying out its responsibilities under this Agreement, each
Party and its Affiliates shall use only lawful business practices in its commercial
operations, shall not participate in bribes or kickbacks of any kind, and shall not
violate any anti-bribery or anti-corruption laws.

(d) Each Party agrees to forthwith advise the other Parties of any action of any action
taken by such Party or by any Persons acting on behalf of such Party or its
Affiliates that is inconsistent with Sections 6(b) and 6(c) of which it becomes
aware.
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(e) For the purposes of this Section 6, anti-bribery laws includes the laws of each of
Canada and the Province of Ontario, the United States Foreign Corrupt Practices
Act, as well as any other applicable anti-bribery or anti-corruption laws.

() Any Party (the "Auditing Party"), with reasonable basis for believing another
Party or its Affiliates (the "Audited Party") has not met its obligations under this
Section 6, shall have the right, upon reasonable notice, to audit the books and
records of the Audited Party in order to verify compliance by the Audited Party
with the requirements and obligations of this Section 6. The Auditing Party shall
be responsible for all reasonable expenses related to such audit, including the
expenses incurred by the Audited Party for internal and external time and
resources committed to such audit. If requested by the Audited Party, such audit
shall be conducted by a qualified independent Third Party selected by the
Auditing Party, which shall provide the Auditing Party with its assessment
concerning whether a breach of this Section 6 has occurred. The Audited Party
shall cooperate fully with any audit performed by or on behalf of the Auditing
Party and shall be entitle (on a no-reliance basis) to a copy of the final report
generated by either the Auditing Party or a qualified Third Party auditor, as
applicable.

7. Compliance in Dealings with Community Leaders

(a) Each Party represents and warrants that:
(1) such Party and its Affiliates; and

(i1) to the best of such Parfy’s knowledge, any past or present Representative
of, or any other Person acting on behalf of, such Party or its Affiliates;

has not, in any manner related to or connected with the Jericho Shared
Transmission Facilities or its Project, directly or indirectly, paid, promised or
offered to pay, or authorized the payment of any money or anything of value to:

(iii)) a Community Leader; or

(iv)  any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Community Leader;

in each case for the purpose of influencing any act or decision of such Community
Leader in his, her or its official capacity as a Community Leader, including a
decision to do or omit to do any act in violation of the lawful duty of such
Community Leader, or inducing suich Community Leader to use his, her or its
influence, if any, with a Governmental Agency to affect or influence any act or
decision, or otherwise secure any improper advantage.

(b) Each Party agrees that it shall not, in any manner related to or connected with the
Jericho Shared Transmission Facilities or its Project, directly or indirectly, pay,
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promise or offer to pay, or authorize the payment of any money or anything of
value, to:

(1) a Community Leader; or

(i) any other Person while knowing or having reason to believe that some
portion or all of the payment or thing of value will be offered, given or
promised, directly or indirectly, to a Community Leader;

in each case for the purpose of influencing any act or decision of such Community
Leader in his, her or its official capacity as a Community Leader, including a
decision to do or omit to do any act in violation of the lawful duty of such
Community Leader, or inducing such Community Leader to use his, her or its
influence, if any, with a Governmental Agency to affect or influence any act or
decision, or otherwise secure any improper advantage.

(c) Each Party agrees to forthwith advise the other Party of any action taken by such
Party or by any Persons acting on behalf of such Party or its Affiliates that is
inconsistent with Sections 7(a) and 7(b) of which it becomes aware.

(d) Any Party (the "Auditing Party"), with reasonable basis for believing another
Party or its Affiliates (the "Audited Party") has not met its obligations under this
Section 7, shall have the right, upon reasonable notice, to audit the books and
records of the Audited Party in order to verify compliance by the Audited Party
with the requirements and obligations of this Section 7. The Auditing Party shall
be responsible for all reasonable expenses related to such audit, including the
expénses incurred by the Audited Party for internal and external time and
resources committed to such audit. If requested by the Audited Party, such audit
shall be conducted by a qualified independent Third Party selected by the
Auditing Party, which shall provide the Auditing Party with its assessment
concerning whether a breach of this Section 7 has occurred. The Audited Party
shall cooperate fully with any audit performed by or on behalf of the Auditing
Party and shall be entitled (on a no-reliance basis) to a copy of the final report
generated by either the Auditing Party or a qualified independent Third Party
auditor, as applicable.

8. Declaration of Intention.

The Parties hereby declare that their relationship in and to the Jericho Shared
Transmission Facilities and the Jericho Shared Transmission Facilities Area is and will be that of
owner in respect of the Owner, and licensee in respect of the Licensee, expressly subject to the
terms, conditions, limitations and requirements set forth in this Agreement. Nothing contained in
this Agreement will be deemed to constitute the Parties as partners or joint venturers. The Owner
shall designate itself, an Affiliate of the Owner or any other Person (the “Designated
Representative”) as the Owner’s representative for purposes stated in this Agreement related to
communication and co-ordination of rights, obligations and responsibilities of the Owner and the
Licensee, as applicable, under this Agreement. The Owner shall provide the Licensee with
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prompt notice of the initial designation of, or any change to, the Designated Representative.

Notwithstanding the foregoing, the Designated Representative shall not assume any additional
obligations or responsibilities under this Agreement nor in any way release or relieve the Owner

from its obligations.

License to Use Jericho Shared Transmission Facilities.

Subject to the terms and conditions contained herein and subject to any contractual or

regulatory restrictions on the Owner’s ability to use the Jericho Shared Transmission Facilities,

which restrictions shall apply to the Licensee mutatis mutandis, the Owner hereby grants to the
Licensee, subject to applicable Laws, a non-exclusive license to access and use the Jericho
Shared Transmission Facilities for purpose of the Licensee’s operation of the Licensee’s Project
and the dispatching of the Contract Capacity up to 100 MW generated by the Licensee’s Project
to the Bornish Switching Station.

Construction of Jericho Shared Transmission Facilities.

10.
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(B)
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(iii)

(iv)

v)

(vi)

(b) A third party (the “EPC Contractor”) shall be selected by the Owner to
expeditiously perform the engineering, procurement and construction services
under an engineering, procurement and construction agreement relating to the
switching station, transmission line and the substation facility (the “Jericho
Shared Transmission Facilities EPC Agreement”). The Designated
Representative shall promptly give written notice to the Licensee of any notice of
default it may receive or deliver with respect to the Jericho Shared Transmission
Facilities EPC Agreement and shall confer with the Licensee regarding resolution
of any such dispute between the Owner and the EPC Contractor under the Jericho
Shared Transmission Facilities EPC Agreement. The Designated Representative
shall promptly notify the Licensee upon completion of the Jericho Shared
Transmission Facilities.

11. Construction of Projects

For greater certainty and notwithstanding anything to the contrary herein, each Party shall
be solely responsible for any and all costs, fees, expenses and applicable Taxes, liabilities and
damages incurred in respect of the construction and development of such Party’s Project.

12. Term: Right of Termination.

(a) The term of this Agreement will commence on the Effective Date, and, unless
sooner terminated or extended pursuant to the terms of this Agreement, will
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continue as to each Party for forty (40) years after the Transmission Operation

Date (as defined in the Shared Transmission Facilities and Option Agreement).

The term of the license will commence on the Jericho STFA Option Exercise
Date, and unless sooner terminated pursuant to the terms of this Agreement, will

(b)
(c)
(d)

Subject to personnel safety restrictions or considerations that would require controlled

access to certain parts of the Jericho Shared Transmission Facilities, which may include the
requirement to be accompanied by a representative of the subject Project, the Owner and the

Access to the Jericho Shared Transmission Facilities Area.

36009-2007 14439549.8
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Licensee recognize that each Party may need to retain access rights through the other Party’s
Project to gain access to the Jericho Shared Transmission Facilities Area and its own Project. To
that end, each Party will grant to the other Party, to the extent reasonably necessary, for the other
Party’s own benefit and the benefit of the Operator, non-exclusive and perpetual access rights
across such Party’s Project for the purposes of ingress and egress to and from, and for the
operation, maintenance and inspection of, the Jericho Shared Transmission Facilities, the Jericho
Shared Transmission Facilities Area and each Party’s Project. In connection with exercising any
such access rights, the Party accessing the other Party’s Project shall ensure that such exercise
causes no Interference with the use or operation of any equipment that is located on such Party’s
Project.

14. Co-operation and Co-ordination.

Each Party shall co-operate and co-ordinate with the other Party to the extent reasonably
necessary to permit and facilitate the performance of such Party’s obligations under this
Agreement, including without limitation: (i) from time to time, executing, causing to be
acknowledged and delivering such documents or instruments, and providing such certificates, as
the other Party may reasonably request to carry out and fulfill the transactions, and permit the
exercise and performance of the rights and obligations, as are contemplated hereunder; (ii) the
construction and development of the Jericho Shared Transmission Facilities; (iii) the connection
of each Party’s Project to the Jericho Shared Transmission Facilities; (iv) the connection of the
Jericho Shared Transmission Facilities to the IESO grid; and (v) any regulatory proceeding or
submission to the Power Purchaser or a Governmental Authority, provided that in the event of a
dispute with the Owner or its Affiliates with respect to the Owner’s Project, the Jericho Shared
Transmission Facilities or any other related transmission facilities, the Licensee; (A) shall not
seek and shall prevent any Affiliate from seeking permission from the Ontario Power Authority,
OEB or any other Governmental Authorities to utilize the Jericho Shared Transmission
Facilities; and (B) shall not file or otherwise communicate and shall prevent any Affiliate from
filing or otherwise communicating any objections or adverse comments with any Governmental
Authorities in connection with the Owner’s Project and the Jericho Shared Transmission
Facilities, without first attempting to resolve such dispute in accordance with Section 35. The
provisions of Section 14(v) and Section 35 shall survive the termination or expiration of this
Agreement only up to and including the Outside Date.

15. Operations and Maintenance:; Shared Expenses.

(a) The Jericho Shared Transmission Facilities will be operated, managed and
maintained by the Operator, for the benefit of the Owner and the Licensee,
pursuant to the Jericho Shared Transmission Facilities O&M Agreement. The
Jericho Shared Transmission Facilities O&M Agreement shall provide, among
other things, that the Jericho Shared Transmission Facilities are operated and
maintained: (i)in a safe manner; (il) in accordance with Good Operating
Practices; and (iii) in compliance with all Laws.

(b) Each Party hereby confirms its obligation to share in the periodic (no more
frequently than monthly) payment of the Shared Expenses, and agrees, severally
but not jointly, to pay its Pro Rata Share of the Shared Expenses (including any
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applicable Taxes in respect of the Shared Expenses) as and when due and payable.
Each Party will pay its Pro Rata Share of any invoice for Shared Expenses
consistent with the terms of the Jericho Shared Transmission Facilitiecs O&M
Agreement or, if not subject to the Jericho Shared Transmission Facilities O&M
Agreement within thirty (30) days after receipt of such invoice. As it becomes
practicable and desirable, the Parties from time to time may designate additional
expenses as Shared Expenses to be administered by the Operator in accordance
with this Section 15. Any further assumption of additional Shared Expense may
be proposed by any Party, but will only be approved and become an obligation of
all Parties by an amendment to this Agreement, such approval not to be
unreasonably withheld or delayed.

(c) If a Party in good faith disputes all or any portion of an invoice (a “Disputing
Party”), the Disputing Party shall take the following steps: (i) the Disputing Party
shall pay all items outlined in the invoice, including those which the Disputing
Party disputes within the time period described above; and (ii) the Disputing Party
shall notify both the Operator and the other Party in writing of the basis of the
dispute and of those amounts contained in the invoice for which the Disputing
Party disputes the amount due, together with a request for a refund of such
amount, all within the time period described above. If the Parties are unable to
mutually agree on a resolution to the disputed portion of the invoice within thirty
(30) days of a Party’s delivery of its objections to the other Party, then the
determination of the invoice shall be promptly submitted to dispute resolution
pursuant to Section 35. Failure by the Disputing Party to dispute all or any portion
of an invoice within twelve (12) months after such invoice was received shall be
deemed as approval by the Disputing Party of the amount due under such invoice.

(d) The records that the Owner maintains with respect to Shared Expenses shall be
retained by the Owner for a period of seven (7) years following the date on which
such costs were billed to the Licensee. The Licensee shall have the right, through
its representatives to examine, copy and audit such records at reasonable times,
upon not less than ten (10) days’ prior notice, and at such place within Ontario as
the Licensee shall reasonably designate from time to time for the keeping of such
records. If pursuant to a Licensee’s audit, under this Agreement or the Jericho
Shared Transmission Facilities O&M Agreement with respect to the Jericho
Shared Transmission Facilities and the Jericho Shared Transmission Facilities
Area, it is determined that the Licensee must pay additional amounts to the Owner
on account of Shared Expenses or that the Licensee has overpaid the Owner on
account of Shared Expenses, then the undercharged or overpaid Party promptly
shall reimburse the other Party for the payments due, including any interest
charges thereon at the Agreed Interest Rate.

(e) If the Owner allows the additional use of the Jericho Shared Transmission
Facilities or the Jericho Shared Transmission Facilities Area in accordance with
the terms of Section 19 of this Agreement: (i) each Party’s Pro Rata Share shall be
adjusted accordingly, and (ii) subject to applicable Laws, the Owner shall
recapture, for the benefit of all Parties, from the third party using the Jericho
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Any such recaptured costs shall be allocated to the Parties in

such third party’s allocable share of Construction and Development Costs and
accordance with their Pro Rata Share prior to said adjustment. In addition, if the

capital improvement costs previously incurred by the Parties with respect to the

Jericho Shared Transmission Facilities and the Jericho Shared Transmission
Licensee has paid the Total Participation Fee, the Designated Representative shall

promptly pay the Licensee the difference between the amount of the Total
Participation Fee actually paid by the Licensee and the amount thereof that the

Shared Transmission Facilities or the Jericho Shared Transmission Facilities Area
Owner or an Affiliate of the Owner installs (or causes to be installed) Additional
Capacity on the Owner’s Project or on a site adjacent to the Owner’s Project,
(A) each Party’s Pro Rata Share shall be adjusted in accordance with the
definition thereof in Section Error! Reference source not found. and (B), if the
Licensee would have paid based upon its Pro Rata Share as adjusted.

Facilities Area.
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19. Additional Use: Interference; Qutages.

(a) Subject to obtaining a System Impact Assessment and Customer Impact
Assessment, the Owner may allow additional use of the Jericho Shared
Transmission Facilities and the Jericho Shared Transmission Facilities Area by
separate arrangement. If such additional use constitutes Interference with the
other Party’s (the “Affected Party”) use of, or access to, the Jericho Shared
Transmission Facilities or Jericho Shared Transmission Facilities Area, then, the
Owner (the “Interfering Owner”) shall use Commercially Reasonable Efforts to
correct the Interference to the Affected Party’s reasonable satisfaction within
twenty-four (24) hours after receipt of notice from the Affected Party of such
Interference (except when the nature of the Interference is such that more than
twenty-four (24) hours are required for its correction, then the Interfering Owner
shall not be deemed in breach if it commences correction within the twenty-four
(24) hour period and thereafter undertakes Commercially Reasonable Efforts to
correct the Interference within the minimum time required). Notwithstanding
Section 33, in the event of any such Interference (i) the Interfering Owner shall
pay the Affected Party an amount equivalent to the revenue loss directly
attributable to the line loss incurred by the Affected Party, and (it) in addition to
the Affected Party’s rights pursuant to Section 30 of this Agreement, any amount
payable to the Interfering Owner under this Agreement by the Affected Party shall
be equitably abated based on the degree of Interference.

(b) Notwithstanding Section 19(a) above, if the Affected Party determines reasonably
that an Interference of the Affected Party’s use of or access to the Jericho Shared
Transmission Facilities or the Jericho Shared Transmission Facilities Area is
caused by the willful misconduct or fraudulent actions of the Interfering Owner (a
“Willful Interference”), the Interfering Owner shall correct the Willful
Interference to the Affected Party’s satisfaction within twelve (12) hours after
receipt of notice from the Affected Party of such Willful Interference (the “Cure
Period”). Notwithstanding Section 33, in the event of any such Willful
Interference: (i) the Interfering Owner shall pay the Affected Party an amount
equivalent to the revenue loss directly attributable to the line loss and generation
loss incurred by the Affected Party; and (ii) in addition to the Affected Party’s
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rights pursuant to Section 30 of this Agreement, any amount payable to the
Interfering Owner under this Agreement by the Affected Party shall be equitably
abated based on the degree of Interference. In addition, the Interfering Owner
acknowledges that, due to the Willful Interference, the Affected Party may be
suffering irreparable harm for which monetary damages are inadequate, and the
Affected Party may petition a court of competent jurisdiction for injunctive relief,
specific performance or other equitable relief.

(c) Subject to obtaining a System Impact Assessment and Customer Impact
Assessment, to the extent available or possible, and if consented to in writing by
the Designated Representative in its sole discretion, the Licensee may be allowed
additional use of the Jericho Shared Transmission Facilities and the Jericho
Shared Transmission Facilities Area by separate arrangement. If any Interference
of the Jericho Shared Transmission Facilities or Jericho Shared Transmission
Facilities Area is caused by the Licensee, the Licensee shall use its Commercially
Reasonable Efforts to correct the Interference to the Affected Party’s reasonable
satisfaction within twenty-four (24) hours after receipt of notice from the Affected
Party of the Interference (except when the nature of the Interference is such that
more than twenty-four (24) hours are required for its correction, then the Licensee
shall not be deemed in breach if it commences correction within the twenty-four
(24) hour period and thereafter undertakes Commercially Reasonable Efforts to
correct the Interference within the minimum time required.

(d) Except for: (i) as otherwise provided for in this Section 19; (i) gross negligence
or willful misconduct as to maintenance or repairs of the Jericho Shared
Transmission Facilities; and (ii) a Default by the Interfering Owner, the
Interfering Owner and its Affiliates shall have no liability to the Affected Party or
its Affiliates for any damage or loss related to any defect in, damage to,
malfunction of or other failure to operate, any portion of the Jericho Shared
Transmission Facilities.

(e) The Designated Representative and Operator shall control any outage schedule for
the Jericho Shared Transmission Facilities and such schedule shall be applied
equitably to the generation components of the Projects. The Designated
Representative and the Operator shall provide reasonable advance notice to the
other Parties of any such outage schedule.

® The Parties acknowledge that other energy may be generated at the Projects
pursuant to other agreements or arrangements involving the Parties or other non-
parties to this Agreement. The Parties further acknowledge that there could occur
constraints: (A) related to market conditions, HONI’s transmission system, the
IESO grid or otherwise mandated by the IESO (“External Curtailment”) and
(B) related to the Complete Portfolio or the Jericho Shared Transmission
Facilities or any transmission system between HONI’s transmission system and
the Jericho Shared Transmission Facilities (“Internmal Curtailment”) which
require curtailments that affect deliveries to the IESO grid of energy generated at
the Projects for a period of time (the “Curtailment Period”). The Parties
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understand and agree that in the event of an External Curtailment or Internal
Curtailment, the Dispatch Operator or the Operator, as applicable, shall inform the
Operator or the Dispatch Operator, as applicable, the Designated Representative,
the Owner and the Licensee of such External Curtailment or Internal Curtailment,
including the particulars thereof, and each of the Designated Representative, the
Dispatch Operator and the Operator shall, during the Curtailment Period,
coordinate their actions to curtail the Parties’ deliveries of energy to the extent
required, and in the following order:

(1) first, if any action or inaction of a Party caused or contributed to such
External Curtailment or Internal Curtailment, the energy scheduled to be
generated at any time during the Curtailment Period by such Party’s
Project (if more than one Party, each Party’s deliveries of energy shall be
curtailed on a pro rata basis);

(i1) second, if Additional Capacity has been installed at a Project or Projects,
the energy scheduled to be generated by such Additional Capacity at any
time during the Curtailment Period; and

(iii)  third, for such External Curtailment or Internal Curtailment as remains
after the application of sections 19(f)(i) and 19(f)(ii), a Party’s Project’s
pro rata share of all energy scheduled to be generated by the Projects at
any time during such Curtailment Period (calculated by dividing the total
energy scheduled to be generated by a Party’s Project at any time during
the Curtailment Period, by the aggregate energy scheduled to be generated
by the Projects at such time during the Curtailment Period).

-~

20. Operation and Management.

(2)

(b)

Each Party shall operate and maintain its respective Project, or shall cause its
Project to be operated and maintained, acting as a prudent operator and manager:
(i) in a safe manner; (ii) in accordance with Good Operating Practices; (iii) in
compliance with all Laws; and (iv) without causing a material adverse effect on
the other Party’s Project. Each Party will bear the risk of damage, loss, or taking
to or of its Project assets.

Subject to Section Error! Reference source not found., the Owner shall cause
the Jericho Shared Transmission Facilities to be constructed, operated and
maintained: (i) in a safe manner; in accordance with Good Operating Practices;
(ii) in compliance with all Laws, and (iii) without causing a material adverse
effect on the Licensee’s Project. The appointment of the Owner to operate the
Jericho Shared Transmission Facilities pursuant to the Jericho Shared
Transmission Facilities O&M Agreement shall, subject to the provisions of the
Jericho Shared Transmission Facilities O&M Agreement, in no way relieve it of
its collective obligations set forth in this Section 20(b).
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(c) The Parties hereto agree that any Related Party providing services to the Jericho
Shared Transmission Facilities through Services Agreements, shall neither earn a
profit nor suffer a loss in performing such services.

21. Right of Inspection.

To the extent the Licensee is not otherwise in Default, upon reasonable notice to the
Operator and during normal business hours, the Licensee shall have the right to inspect the
Jericho Shared Transmission Facilities and the Jericho Shared Transmission Facilities Area. In
exercising this right of inspection, the Licensee shall comply with all safety procedures and
policies of the Owner. The Licensee shall defend, indemnify and hold harmless the Owner and
its officers, directors, employees and agents from and against all loss, damage, expense, costs
and liability, including reasonable attorneys’ fees, arising from any claims against the Owner
arising from injury to or death of individuals or damage to or destruction of property occurring at
the Jericho Shared Transmission Facilities and the Jericho Shared Transmission Facilities Area
to the extent caused by the Licensee during any such inspection, except to the extent caused by
the gross negligence or willful misconduct of the Owner or Operator.

22. Reporting.

The Designated Representative will deliver to the Licensee:
(a) 15 days prior to the end of each calendar year, the Approved Budget;

(b) 15 days prior to the end of each calendar year, an annual operating plan setting
forth the underlying assumptions and implementation plans in connection with the
Approved Budget; -

(c) promptly after receipt thereof from the Operator, any material information
concerning new or significant aspects of the Jericho Shared Transmission
Facilities operations such as, but not limited to, any emergency affecting the
safety or protection of Persons or endangering the Jericho Shared Transmission
Facilities or property located in the Jericho Shared Transmission Facilities Area,
including any action taken by the Operator to prevent or mitigate the same;

(d) promptly after they have been approved by the Owner: (i) any drawings, plans,
designs, specifications or blueprints prepared by the EPC Contractor, pursuant to
which the Jericho Shared Transmission Facilities are to be constructed; and
(ii) any changes to such items;

(e) promptly after any termination, material amendment or assignment of the Jericho
Shared Transmission Facilities O&M Agreement that has been executed by the
Owner, notice and copies of such termination, amendment or assignment;

€3} promptly after any termination, material amendment or assignment of the Jericho
Shared Transmission Facilities EPC Agreement that has been executed by the
Owner, notice and copies of such termination, amendment or assignment;
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(2) promptly after receipt thereof, copies of any EPC Contractor reports, status
reports or certificates pertaining to the construction of the Jericho Shared
Transmission Facilities; and

(h) promptly after receipt thereof, copies of any studies or reports (including system
impact and connection impact studies) related to an agreement entered into by the
Owner that will allow Additional Capacity.

23. Licensee Input.

The Licensee may provide the Owner with input on Additional Capital Costs that the
Owner proposes to incur, as set out in Section Error! Reference source not found., and on any
of the items delivered pursuant to Section 22, provided that, for greater certainty, such input shall
not bind the Owner to any action or course of action.

24, Compliance with Laws.

Each Party shall conduct its operations pursuant to this Agreement in compliance with
applicable Laws. Should any Party fail to comply in all material respects with any applicable
Laws, and such Party fails to cause the non-compliance to be cured within the time frame
allowed by the applicable Governmental Authority, such failure shall be considered a Default.
For greater certainty, with respect to the Licensee’s license, each Party’s obligations hereunder
are subject to applicable Laws.

25. Indemnity.

(a) Except as otherwise provided in this Agreement, each Party (an “Indemnifying
Party”) will be liable to and as a separate independent covenant indemnify,
defend and hold harmless each other Party (an “Indemnified Party”), to the full
extent lawful, from and against any and all losses, damages, liabilities, claims,
judgments, actions, liens, penalties, costs and expenses, joint or several,
including, without limitation, reasonable attorneys’ fees, which:

(1) may be imposed upon or incurred by such Indemnified Party or asserted
against such Indemnified Party by any third Person in connection with any
negligent or willful acts or omissions of or on behalf of the Indemnifying
Party or;

(i1) may be directly incurred by such Indemnified Party, in connection with
any gross negligence or willful misconduct of or on behalf of the
Indemnifying Party;

in each case on or with respect to the performance of its obligations under this
Agreement during the term hereof, provided that in no event shall an
Indemnifying Party’s total liability under this Section25 exceed such
Indemnifying Party’s Pro Rata Share of the Construction and Development Costs,
except and to the extent such losses, damages, liabilities, claims, judgments, liens,
penalties, costs and expenses, including, without limitation, reasonable attorneys’
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fees, arose or were caused by the fraud, gross negligence or willful misconduct of
the Indemnifying Party in which case there will be no dollar limit to the
obligations of the Indemnifying Party.

(b) If for any reason the foregoing indemnification is unavailable to an Indemnified
Party or is insufficient to hold an Indemnified Party harmless, the Indemnifying
Party shall contribute to the amount paid or payable by such Indemnified Party as
a result of such expense, loss, claim, action, damage or liability in such proportion
as is appropriate to reflect not only the relative benefits received by the
Indemnifying Party on the one hand and such Indemnified Party on the other hand
but also the relative fault of the Indemnifying Party or, such Indemnified Party as
well as any relevant equitable considerations.

©) Promptly after receiving notice of an action, suit, proceeding or claim against an
Indemnified Party or receipt of notice of the commencement of any investigation
which is based, directly or indirectly, upon any matter in respect of which
indemnification may be sought from the Indemnifying Party, such Indemnified
Party will notify the Indemnifying Party in writing of the particulars thereof, will
provide copies of all relevant documentation to the Indemnifying Party and,
unless the Indemnifying Party assumes the defence thereof, will keep the
Indemnifying Party advised of the progress thereof and will discuss all significant
actions proposed. The omission to notify the Indemnifying Party shall not relieve
the Indemnifying Party of any liability which the Indemnifying Party may have to
such Indemnified Party except only to the extent that any such delay in giving or
failure to give notice as herein required materially prejudices the defence of such
action, suit, proceeding, claim or investigation or results in any material increase
in the liability which the Indemnifying Party would otherwise have under this
indemnity had such Indemnified Party not so delayed in giving or failed to give
the notice required hereunder.

(d) The Indemnifying Party shall be entitled, at its own expense, to participate in and,
to the extent it may wish to do so, assume the defence thereof, provided such
deféence is conducted by experienced and competent counsel. Upon the
Indemnifying Party notifying an Indemnified Party in writing of its election to
assume the defence and retain counsel, the Indemnifying Party shall not be liable
to such Indemnified Party for any legal expenses subsequently incurred by it in
connection with such defence. If such defence is assumed by the Indemnifying
Party, the Indemnifying Party throughout the course thereof will provide copies of
all relevant documentation to such Indemnified Party, will keep such Indemnified
Party advised of the progress thereof and will discuss with such Indemnified Party
all significant actions proposed.

(e) Notwithstanding the foregoing paragraph, an Indemnified Party shall have the
right, at the Indemnifying Party’s expense, to employ counsel of such Indemnified
Party’s choice, in respect of the defence of any action, suit, proceeding, claim or
investigation if: (1) the employment of such counsel has been authorized by the
Indemnifying Party; or (ii) the Indemnifying Party has not assumed the defence
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and employed counsel therefor within a reasonable time after receiving notice of
such action, suit, proceeding, claim or investigation; or (iii) counsel retained by
the Indemnifying Party or such Indemnified Party has advised such Indemnified
Party that representation of both parties by the same counsel would be
inappropriate for any reason, including without limitation because there may be
legal defences available to such Indemnified Party which are different from or in
addition to those available to the Indemnifying Party (in which event and to that
extent, the Indemnifying Party shall not have the right to assume or direct the
defence on such Indemnified Party’s behalf) or that there is a conflict of interest
between the Indemnifying Party and such Indemnified Party or the subject matter
of the action, suit, proceeding, claim or investigation may not fall within the
indemnity set forth herein (in either of which events the Indemnifying Party shall
not have the right to assume or direct the defence on such Indemnified Party’s
behalf).

® No admission of liability and no settlement of any action, suit, proceeding, claim
or investigation shall be made without the consent of the Indemnified Parties
affected, such consent not to be unreasonably withheld. No admission of liability
shall be made and the Indemnifying Party shall not be liable for any settlement of
any action, suit, proceeding, claim or investigation made without its consent, such
consent not to be unreasonably withheld.

(g) Notwithstanding the foregoing, the Licensee shall not be subject to any liability in
respect of the Jericho Shared Transmission Facilities arising out of this
Agreement, the Jericho Shared Transmission Facilities EPC Agreement, Jericho
Shared Transmission Facilities O & M Agreement and any other agreement
related to the Jericho Shared Transmission Facilities, in each case which arise
from or relate to events which occurred prior to the Jericho STFA Option
Exercise Date, except for liability resulting from the fraud, gross negligence or
wilful misconduct of the Licensee, and (y) the Owner shall indemnify, pay,
defend and hold harmless Licensee and each of Licensee’s employees, directors,
officers, contractors and agents (the “Licensee’s Indemnitees”) against any and
all claims that may be brought by a third party, or any losses and liabilities that
may be suffered, sustained, paid or incurred by Licensee or any Licensee
Indemnitee, in each case in respect of this Agreement, the Jericho Shared
Transmission Facilities EPC Agreement, Jericho Shared Transmission Facilities
O & M Agreement and any other agreement related to the Jericho Shared
Transmission Facilities, in each case which arise from or relate to events which
occurred prior to the Jericho STFA Option Exercise Date, except for claims that
may be brought by a third party, or any losses and liabilities that may be suffered,
sustained, paid or incurred by Licensee or any Licensee Indemnitee, resulting
from the fraud, gross negligence or wilful misconduct of Licensee; provided
however that the foregoing shall not affect Licensee’s obligation after the Jericho
STFA Option Exercise Date in respect of costs and expenses incurred by the
Owner prior to the Jericho STFA Option Exercise Date.
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(h) The provisions of this Section 25 shall survive the termination or expiration of
this Agreement.

26. No Waste or Nuisance.

No Party will use or permit the use of the Jericho Shared Transmission Facilities in any
manner that would create waste or nuisance, or that would increase the rate, or jeopardize the
issuance or maintenance, of any insurance policy relating to the Jericho Shared Transmission
Facilities, or otherwise damage or interfere with the Jericho Shared Transmission Facilities. The
Parties will at all times while conducting their respective operations and activities use
Commercially Reasonable Efforts to minimize the impact of such operations and activities upon
the other Parties’ use of the Jericho Shared Transmission Facilities.

27. Owner’s Use.

Nothing in this Agreement shall be construed so as to limit the Owner’s right to use, alter
or upgrade transmission and generation facilities (under its control only) at any time or for any
purpose not inconsistent with the rights granted to the Licensee by this Agreement, provided that
in no event shall the Owner’s use, alterations or upgrading cause a material adverse effect on the
use or operations of the Licensee’s Project, the Jericho Shared Transmission Facilities, or the
Jericho Shared Transmission Facilities Area.

28. L
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29, Environmental Representation and Covenants.

Each Party agrees to comply with all Laws relating to environmental matters applicable
to the rights permitted and retained under this Agreement. Each Party covenants to notify the
other Parties of any correspondence or any discussions between it and any Governmental
Authorities concerning the presence of any Hazardous Substance or any actual or alleged
violation of any Laws related to the Jericho Shared Transmission Facilities, Jericho Shared
Transmission Facilities Area or any Project, within five (5) calendar days of such
correspondence or discussion. Any failure by a Party to comply with any such Laws, or with any
order or judgment issued against a Party for failure to comply with such Laws, shall constitute a
breach under this Agreement.
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(a) For the purposes of this Agreement, “Default” by a Party hereto, including a
Party in its capacity as the Designated Representative, and to the extent
applicable, means any of the following:

(1)
(ii)

(iii)

(iv)

)

(vi)

such Party becomes subject to an Insolvency Event;

the Party fails to pay when due any payment required to be paid under this
Agreement, if such failure to pay continues uncured for a period of thirty
(30) days from the date of that Party’s receipt of a notice of default issued
by the other Party (a “Non-Defaulting Party”) of such failure to pay;

a breach in the performance of any duty or obligation under this
Agreement (other than a failure to pay), under any Third Party Contract
(directly related to, and necessary for the operation of, the Jericho Shared
Transmission Facilities), or both, if its failure to cure such breach
continues for a period of sixty (60) days from the date of such Party’s
receipt of a notice of default issued by the Non-Defaulting Party;,

any of the representations or warranties made or deemed to be made by
any Party in Section 5 of this Agreement shall prove to be or have been
incorrect in any material respect when made or deemed to have been
made;

the transfer or other disposition of the Owner’s Interest, the license
granted to the Licensee hereunder, or any part thereof in contravention of
any of the provisions of this Agreement that is not rectified within
sixty (60) days from the date of such Party’s receipt of a notice of default
issued by the Non-Defaulting Party; and

a change in Control that: (A) directly or indirectly results in or causes a
material negative change in the financial ability, credit status, or credit
rating of such Party; or (B) directly affects the other Parties in a material
negative manner or creates a competitive conflict between a remaining
Party and the new Controlling entity; if its failure to cure or resolve such
effect continues for a period of sixty (60) days from the date of such
defaulting Party’s receipt of a notice of default is issued by the Non-
Defaulting Party.

(b) Notwithstanding the foregoing list of events of Default in Section 30(a) or
anything to the contrary in this Agreement:

@
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(ii) A Non-Defaulting Party shall not exercise any right to terminate another
Party’s rights or suspend this Agreement as a result of a Default by the
defaulting Party unless the Non-Defaulting Party shall have given any
lender prior written notice of its intent to so terminate or suspend,
specifying the Default giving rise to such right, and the lender shall not
have caused such Default to be cured within thirty (30) days after such
notice; provided that if such Default cannot reasonably be cured by the
lender within such period and the lender commences and continues to
pursue in good faith the cure of such Default within such period, such
period for cure will be extended for a reasonable period of time under the
circumstances, such period not to exceed an additional sixty (60) days in
the case of a defaulting Party payment Default or ninety (90) days in the
case of any other Default and provided that during this extended cure
period, any payments required to be made to the Non-Defaulting Party
hereunder continue to be made by the defaulting Party or by the lender.

31. Owner Remedies.

In the event of any Default by the Licensee and the Licensee’s failure to cure such breach
within the periods set out in Section 30, or some other time period as may be expressly provided
herein, the Owner shall, have the right, in addition to all remedies available to the Owner at law
or in equity, to either (i) cure the Default on behalf of Licensee (subject to the Owner’s right of
reimbursement described herein), provided that in the event of an emergency the Owner shall not
be required to provide the Licensee with notice and/or an opportunity to cure, or (ii) terminate all
of the Licensee’s rights and benefits under this Agreement. If the Owner chooses to cure the
Licensee’s Default, the Licensee shall be obligated to reimburse the Owner upon demand for all
commercially reasonable costs incurred by the Owner in curing such breach, together with
interest thereon as provided in Section 36 of this Agreement. If the Owner terminates the
Licensee’s rights and benefits under this Agreement for the Licensee’s Default, the Licensee
shall be obligated to reimburse the Owner upon demand for all commercially reasonable costs
incurred by the Owner as a result of the Licensee’s Default, together with interest thereon as
provided in Section 36 of this Agreement, subject to the limitation of liability outlined in
Section 33 of this Agreement.

32. Licensee Remedies,

In the event of any Default by the Owner (the “Breaching Owner”) and such Breaching
Owner’s failure to cure such Default within the periods set out in Section 30, or some other time
period as may be expressly provided herein, the Licensee shall have the right, in addition to all
remedies available to the Licensee at law or in equity, to either (i) cancel, rescind or otherwise
terminate the Licensee’s rights, benefits and obligations (other than obligations which are
specifically deemed to survive the term of this Agreement) under this Agreement (in which event
the Owner shall promptly return to the Licensee (A) prior to the Transmission Operation Date,
the amount of the Total Participation Fee paid by Licensee to the Owner or (B) on or after the
Transmission Operation Date, the amount of the Total Participation Fee paid by Licensee to the
Owner as reduced by the Licensee’s Pro Rata Share of any amortization or depreciation in
respect of the Jericho Shared Transmission Facilities) or (i1) cure such Default on behalf of the
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Breaching Owner, provided that in the event of an emergency, the Licensee shall not be required
to provide the Breaching Owner with notice and/or an opportunity to cure. If the Licensee
chooses to cure any such Default on behalf of the Breaching Owner, the Breaching Owner shall
reimburse the Licensee upon demand for all commercially reasonable costs incurred by the
Licensee in curing such Default, together with interest thereon as provided by Section 36 of this
Agreement, subject to the limitation of liability outlined in Section 33 of this Agreement, and if
the Breaching Owner fails to so reimburse the Licensee, the Licensee may elect to deduct such
costs from any amounts next payable to the Breaching Owner pursuant to this Agreement (or, if
the Operator is an Affiliate of the Breaching Owner, payable to Operator).

33. Waiver of Consequential Damages, Etc.

TO THE FULLEST EXTENT PERMITTED BY LAW, NO PARTY SHALL ASSERT,
AND EACH PARTY HEREBY WAIVES, ANY CLAIM, WHETHER IN CONTRACT, TORT,
STRICT LIABILITY OR OTHERWISE, AGAINST THE OTHER PARTIES, THEIR
AFFILIATES, THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES OR
REPRESENTATIVES, ON ANY THEORY OF LIABILITY, FOR LOSS OF PROFITS, LOSS
OF REVENUE, LOSS OF BUSINESS OPPORTUNITIES (WHETHER THE FOREGOING
ARE INCURRED ON A DIRECT, INDIRECT OR CONSEQUENTIAL BASIS) AND
INDIRECT, CONSEQUENTIAL, SPECIAL, PUNITIVE, AGGRAVATED OR EXEMPLARY
DAMAGES ARISING OUT OF, IN CONNECTION WITH, OR AS A RESULT OF, THIS
AGREEMENT, OR ANY AGREEMENT OR INSTRUMENT CONTEMPLATED HEREBY.

34. Injunctive Relief

The Parties agree that monetary damages may be an insufficient remedy with respect to a
breach of the provisions of this Agreement and that the non-breaching party shall be entitled to
injunctive or other equitable relief to remedy or prevent any breach or threatened breach of this
Agreement. Such remedy shall not be the exclusive remedy for any breach of this Agreement,
but shall be in addition to all other rights and remedies available at law or in equity.

35. Dispute Resolution

(a) Conciliation. Any controversy, dispute, claim or difference between any of the
Parties relating to this Agreement, if not amicably settled by such Parties within
thirty (30) days following notice of such controversy, dispute, claim or difference,
shall be referred to senior management of such Parties for resolution.

(b) Mediation. In the event a controversy, dispute, claim or difference arises
between any of the Parties relating to this Agreement (the “Conflicting Parties”
and each a “Conflicting Party”) is not resolved pursuant to Section 35(a), an
aggrieved Conflicting Party shall promptly provide notice of such controversy,
dispute, claim or difference to the other Conflicting Party within thirty (30) days
after the thirty (30) day period referred to in Section 35(a). A meeting shall be
held within ten (10) days (or such other time period agreed by the Conflicting
Parties) between the Conflicting Parties, attended by representatives of the
Conflicting Parties with decision-making authority regarding the dispute, to
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attempt in good faith to negotiate a resolution of the dispute. If within fifteen (15)
days after such meeting or the date on which such meeting was to have occurred,
the Conflicting Parties have not succeeded in negotiating a resolution of the
dispute, the Conflicting Parties shall submit the dispute to mediation. The
Conflicting Parties shall bear equally the costs of the mediation. The Conflicting
Parties shall promptly appoint a single mutually acceptable mediator. If the
Conflicting Parties are unable to agree upon such appointment within fifteen (15)
days of submission of the dispute to mediation then either Conflicting Party may
apply to a judge of the Superior Court of Justice to appoint a mediator. The
Conflicting Parties agree to participate in good faith in the mediation and
negotiations related thereto for a period of fifteen (15) days (the “Mediation
Period”). The mediation shall be conducted in the English language.

(c) Arbitration. If the Conflicting Parties do not reach a solution for the dispute
within the Mediation Period, then any one Conflicting Party may unilaterally
demand in writing (such dated writing an “Arbitration Commitment”) to resolve
the dispute through arbitration pursuant to Sections 35(c)(i) - 35(c)(iv), and
thereafter the dispute shall be referred to arbitration for final settlement, to be
binding on all Parties in accordance with the provisions of the Arbitration Act,
1991 (Ontario), including any amendments or replacements thereto, as follows:

@) If the amount claimed is less than One Million Canadian Dollars
($1,000,000) (which amount shall be adjusted every ten (10) years by
multiplying by the Index Factor), or if the dispute does not involve a
monetary claim, the arbitration tribunal shall consist of one (1) arbitrator
appointed by mutual agreement of the Conflicting Parties or, in the event
of failure to agree within ten (10) days after the date of the Arbitration
Commitment, then either Conflicting Party may apply to a judge of the
Superior Court of Justice to appoint an arbitrator. If the amount claimed is
equal to or greater than One Million Canadian Dollars ($1,000,000)
(which amount shall be adjusted every ten (10) years by multiplying by
the Index Factor), then the arbitration tribunal shall consist of three (3)
arbitrators, one (1) arbitrator appointed by each Conflicting Party and the
third appointed by mutual agreement of the two (2) arbitrators appointed
by the Conflicting Parties or, in the event of failure to agree within thirty
(30) days after the date of the Arbitration Commitment, then either
Conflicting Party may apply to a judge of the Superior Court of Justice to
appoint the third arbitrator. The arbitrators shall be qualified by education,
training and experience to pass upon the particular matter to be decided;

(i)  The arbitrator shall be instructed that time is of the essence in proceeding
with the determination of the dispute;

(iii)  The arbitration shall be conducted in English and shall take place in
Toronto, Canada or in any other place and location mutually agreed upon
by the Conflicting Parties; and

36009-2007 14439549.8



-37-

(iv)  The arbitration award shall be given in writing and shall be final and
binding on the Conflicting Parties, including the question of cost of the
arbitration and all matters related thereto, and the arbitration award shall
not be subject to any appeal.

(d) Continuation_of Work. Pending final resolution of any controversy, dispute,
claim or difference pursuant to this Section 35, the Parties shall continue to fulfill
their respective obligations hereunder.

(e) Court Enforcement. Where appropriate, any Party may apply to the courts of
the Province of Ontario for interim equitable relief, including but not limited to
injunctions and specific performance, during the dispute resolution process while
awaiting the final written decision of the arbitrator. In addition, any Party may
apply to such courts for enforcement of any dispute resolution decisions.

36. Late or Nonpayment.

Any amount not paid when due hereunder shall bear interest from and including the
applicable due date to but excluding the date such amount is paid, at a rate equal to the Agreed
Interest Rate. Any collection of interest with respect to overdue payments under this Agreement
shall be in addition to, and not in limitation of, the remedies at law or equity otherwise available
to the Parties.

37. Nonwaiver.

Any failure of a Party to enforce any remedy allowed for the violation of any provision of
this Agreement shall not imply the waiver of any such provision, even if such violation is
continued or repeated, and no express waiver shall affect any provision other than the one(s)
specified in such waiver and only for the time and in the manner specifically stated.
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assign this Agreement and its rights, interests or obligations hereunder to an
Affiliate or in connection with a change of Control of an Affiliate without consent
of the other Parties, provided that the Affiliate, or other Person assuming Control
of an Affiliate, shall be of equivalent or greater financial strength to the assigning
Party. Subject to the immediately preceding sentence, neither this Agreement nor
any of the rights, interests or obligations hereunder shall be assigned by any of the
Parties hereto without prior written consent of the other Parties, which consent
shall not be unreasonably withheld, conditioned or delayed. Any such assignment
described in the preceding sentences occurring without the prior written consent
of the other Parties, where required, shall be void and of no effect. Except as
expressly set forth herein, nothing contained herein is intended to confer on any
Person other than the Parties hereto or their successors and assigns, any rights,
remedies, obligations or liabilities under or by reason of this Agreement. Absent
written agreement from the other Parties, no assignment of this Agreement (other
than to an Affiliate or in connection with a change of Control of an Affiliate) shall
release the assigning Party from any covenant or obligation under this Agreement.

(b) Notwithstanding anything contained in this Agreement to the contrary, each Party
(a “Borrowing Party”), will be permitted to borrow funds (“Standard
Borrowing™) without the need to obtain consent from the other Parties, secured
by (i) in the case of the Owner, the Owner’s ownership interest in the Jericho
Shared Transmission Facilities and its interest in this agreement (the “Owner’s
Interest™), or (ii) in the case of the Licensee, by the license granted hereunder and
its interest in this Agreement (the “Licensee’s Interest”) as follows. The Owner’s
Interest or the Licensee’s Interest is sometimes generically referred to herein as
the “Party’s Interest”). p

1) Standard Borrowing may be secured by the Party’s Interest of the
Borrowing Party but shall be on a limited recourse, non-recourse/limited
recourse or non-recourse basis with respect solely to the Party’s Interest of
the Borrowing Party and shall not in any manner encumber the Party’s
Interest of the other Party. No Party shall be required to guarantee or
otherwise provide any security in respect of any Standard Borrowing.

(i1) It shall be a condition of each Standard Borrowing that such Standard
Borrowing is not and shall not be prohibited by, and does not and shall not
create a default under, any other Standard Borrowing or any permitted
encumbrance or other agreement related to the Jericho Shared
Transmission Facilities in each case, whether existing at, or subsequent to,
the time of such Standard Borrowing, to which any of the Parties is a
party. Reasonable third party out-of-pocket costs and fees related to any
such Standard Borrowing that are incurred by each Party that is not a
Borrowing Party shall be for the account of the Borrowing Party and the
Borrowing Party shall reimburse such other Party upon demand.

(©) Promptly after effecting such Standard Borrowing, the Borrowing Party shall
notify the other Party in writing of the name, address, and telephone and facsimile
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numbers of each lender to which the Borrowing Party’s interest under this
Agreement has been encumbered. Such notice shall include the names of the
account managers or other representatives of the lenders to whom all written and
telephonic communications may be addressed.

(d) After giving the other Party such initial notice, the Borrowing Party shall
promptly give the other Party notice of any change in the information provided in
the initial notice or any revised notice.

(e) If the Borrowing Party encumbers its interest under this Agreement as permitted
by this Section 39, the following provisions shall apply:

)

(i)

(iii)

@iv)
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The Parties, except as provided by the terms of this Agreement, shall not
modify or cancel this Agreement without the prior written consent of the
lenders (and the Borrowing Party hereby agrees to negotiate with the
lenders that such consents shall not be unreasonably withheld);

The lenders or their designees shall have the right, but not the obligation,
to perform any act required to be performed by the Borrowing Party under
this Agreement to prevent or cure a Default by the Borrowing Party and
such act performed by the lenders or their designees shall be as effective
to prevent or cure a Default as if done by the Borrowing Party;

The other Party shall upon reasonable request and advance notice by the
Borrowing Party execute statements certifying that this Agreement is
unmodified (or, modified and stating the nature of the modification), in
full force and effect and the absence or existence (and the nature thereof)
of then known Defaults hereunder by the Borrowing Party and documents
of consent to such assignment to the encumbrance and any assignment to
such lenders; and

Upon the receipt of a written request from the Borrowing Party or any
lender, the other Party shall execute, or arrange for the delivery of, such
certificates, opinions and other documents at the Borrowing Party’s or the
lender’s expense as may be reasonably necessary and in a commercially
reasonable timeframe in order for the Borrowing Party to consummate any
financing or refinancing of the Jericho Shared Transmission Facilities or
such Party’s Project or any part thereof, and will enter into reasonable
agreements with such lender, including a consent to assignment in a form
reasonably acceptable to the lender. Said agreements will grant certain
rights to the lender as more fully developed and described in such
documents, including: (a) this Agreement shall not be terminated (except
for termination pursuant to the terms of this Agreement) without the
consent of the lender, which consent is not to be unreasonably withheld or
delayed; (b) the lender shall be given notice of, and the opportunity to cure
any breach or default of this Agreement by the Borrowing Party; (c) that if
the lender forecloses, takes a deed in lieu of foreclosure or otherwise
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exercise its remedies pursuant to any security documents, then: (i) the
other Party shall, at the lender’s request, continue to perform all of its
obligations hereunder, and the lender or its nominee may perform in the
place of the Borrowing Party, and may assign this Agreement to another
Person in place of the Borrowing Party; (ii) the lender shall have no
liability under this Agreement except during the period of such lender’s
ownership or operation of the Borrowing Party’s Project; and (iii) that the
other Party shall accept performance in accordance with this Agreement
by the lender or its nominee; and (d) that the other Party shall make
representations and warranties to the lender as the lender may reasonably
request with regard to: (1) the other Party’s existence; (2) the other Party’s
authority to execute, deliver and perform this Agreement; (3) the binding
nature of the document evidencing the other Party’s consent to assignment
to the lender of this Agreement; and (4) receipt of regulatory approvals by
the other Party with respect to its execution and performance under this
Agreement.

40. Force Majeure.

For the purposes of this Agreement, the term “Force Majeure” means any act, event,
cause or condition that prevents a Party from performing its obligations (other than payment
obligations) hereunder, that is beyond the affected Party’s reasonable control, and shall include:

(@)

(b)
(©
(d)

(e)

®

(&)

acts of God, including extreme wind, ice, lightning or other storms, earthquakes,
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts;

fires or explosions;
local, regional or national states of emergency;

strikes and other labour disputes (other than legal strikes or labour disputes by
employees of (i) such Party, or (ii) a Third Party contractor of such Party, unless,
in either such case, such strikes or other labour disputes are the result or part of a
general industry strike or labour dispute);

delays or disruptions (including those arising from events of Force Majeure
referred to in this Section 40) in the construction of any assets that are required
for the Jericho Shared Transmission Facilities to deliver electricity;

civil disobedience or disturbances, war (whether declared or not), acts of
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics;

an order, judgment, legislation, ruling or direction by Governmental Authorities
restraining a Party, provided that the affected Party has not applied for or assisted
in the application for and has used Commercially Reasonable Efforts to oppose
said order, judgment, legislation, ruling or direction;
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(h) any inability to obtain, or to secure the renewal or amendment of, any permit,
certificate, impact assessment, licence or approval of any Governmental Authority
required to perform or comply with any obligation under this Agreement, unless
the revocation or modification of any such necessary permit, certificate, impact
assessment, licence or approval was caused by the violation of the terms thereof
or consented to by the Party invoking Force Majeure; and

(1) any unanticipated maintenance or outage affecting the Jericho Shared
Transmission Facilities which results directly from, or is scheduled or planned
directly as a consequence of, an event of Force Majeure.

In the event of any Force Majeure, such Party shall promptly notify the other Party
thereof and, so long as such condition shall persist, such Party shall not be liable for the delay in
performance of, or the failure to perform, its obligations (other than obligations for payment of
amounts due hereunder) under this Agreement caused directly or indirectly thereby.
Notwithstanding the foregoing, reasons such as and including lack of money or financial
inability shall not be Force Majeure. The claiming Party shall give the other Party notice
describing the particulars of the Force Majeure. Within fifteen (15) days after giving notice of
the Force Majeure, the claiming Party shall give the other Party an estimate of the Force
Majeure’s expected duration and probable impact. The claiming Party shall continue to furnish
the other Party with timely regular reports during the continuation of the Force Majeure. Each
Party shall immediately and continuously exercise Commercially Reasonable Efforts to mitigate
or limit the impact to its obligations hereunder as a result of the Force Majeure.

41. Modification.

This Agreement may be amended, modified and supplemented only by written agreement
of the Parties.

42, Validity and Severance.

If any clause, sentence or other portion of this Agreement shall become illegal, null or
void for any reason, or shall be held by any court of competent jurisdiction to be so, the
remaining portion thereof shall remain in full force and effect.

43. Governing Law.

This Agreement shall be construed and enforced in accordance with the laws of the
Province of Ontario and the federal laws of Canada applicable in the Province of Ontario.

44, Entire Agreement.

This Agreement embodies the entire agreement and understanding of the Parties hereto in
respect of the subject matter contained herein. This Agreement supersedes all prior agreements
and understandings among the Parties with respect to such subject matter.
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45. Counterparts.

This Agreement may be executed in two or more counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same instrument.
Delivery of an executed counterpart of a signature page of this Agreement by facsimile
transmission or other electronic means shall be effective as delivery of a manually executed
counterpart of this Agreement.

46. Waiver of Jury Trial.

EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES, TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL
BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT
OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY. EACH
PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY
OF ANY OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO
ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE
OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION.

47. Exculpation.

The Parties agree that a Party’s officers, directors, employees, agents or authorized
representatives shall not be personally liable for any obligation of such Party, except as
otherwise provided by law.

48. Time is of the Essence.

Time is of the essence with respect to each and every provision of this Agreement.

49, Recording.

At the Licensee’s request, the Parties shall execute and record a memorandum of this
Agreement in recordable form giving notice of such terms as the Licensee may reasonably
request.

50. Quiet Enjoyment.

The Owner covenants that it has a lawful interest in the Jericho Shared Transmission
Facilities Area and has the right to enter into this Agreement for the term hereof. The Licensee
shall at all times during the term of this Agreement have the peaceable and quiet enjoyment of
the Jericho Shared Transmission Facilities Area pursuant to the terms of this Agreement.
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51. Site Agreements.

During the term of this Agreement, except as otherwise provided for herein, the
Designated Representative shall negotiate, or obtain, as applicable, all such agreements, permits
or approvals providing the Owner with a leasehold or other interest in the Jericho Shared
Transmission Facilities Area (individually, a “Site Agreement”, and collectively, the “Site
Agreements”). The Owner agrees to execute and enter into the Site Agreements as presented by
the Designated Representative, such execution not to be unreasonably withheld, conditioned or
delayed. The Owner shall comply with all material terms and provisions of the Site Agreements
relating to the Jericho Shared Transmission Facilities. The Designated Representative shall
promptly give written notice to the Owner of any notice of default it may receive or deliver with
respect to the Site Agreements relating to the Jericho Shared Transmission Facilities and shall
confer reasonably with the other Party regarding resolution of any dispute between the Owner
and any owner of the land on which the Jericho Shared Transmission Facilities Area or any part
thereof is situated. The Owner will or will cause the Designated Representative to assist the
Licensee with obtaining such rights to access and use the real property on which the Jericho
substation is located, as are necessary on that parcel for the Licensee to connect the Licensee’s
Project to the Jericho Shared Transmission Facilities.

52. Jericho Shared Transmission Facilities O&M Agreement.

The Owner shall comply with all terms and provisions of the Jericho Shared
Transmission Facilities O&M Agreement, and shall use Commercially Reasonable Efforts to
obtain for the Licensee the benefit of all rights of access or transmission of energy granted to the
Owner, as party to the Jericho Shared Transmission Facilities O&M Agreement, with respect to
the Jericho Shared Transmission Facilities Area in order to effectuate the intent of the Parties and
the purpose of this Agreement. The Owner shall promptly give written notice to the Licensee of
any notice of default it may receive or deliver with respect to the Jericho Shared Transmission
Facilities O&M Agreement related to the Jericho Shared Transmission Facilities and shall confer
with the Licensee regarding resolution of any such dispute between the Owner and Operator
under the Jericho Shared Transmission Facilities O&M Agreement. In the event the Jericho
Shared Transmission Facilities are not being maintained as required under the Jericho Shared
Transmission Facilities O&M Agreement or not being operated in accordance with Good
Operating Practices, the Licensee will have the right, in addition to all remedies available to the
Licensee at law or in equity, to exercise its rights set forth in Section 32 of this Agreement.

53. Billing, Metering and Settlement Agreement.

From and after the Effective Date, the Parties agree to use Commercially Reasonable
Efforts to negotiate with the Operator, the Billing, Metering and Settlement Agreement
respecting the Jericho Shared Transmission Facilities and execute such agreement in a timely
fashion. The Parties acknowledge and agree that the Billing, Metering and Settlement
Agreement is integral to the operation of the Jericho Shared Transmission Facilities.
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54, Interconnection Agreement.

With respect to the Owner’s obligations hereunder, the Owner shall not discriminate
against the Licensee’s Project in favour of the Owner’s Project. The Owner will not consent to
any termination, material amendment or modification of any connection agreement which
disproportionately and negatively impacts the Licensee’s Project without the prior written
consent of the Licensee, such consent not to be unreasonably withheld, conditioned or delayed.

55. Duties in Case of Loss.

(@) Each Party shall notify the other Party immediately upon becoming aware of any
material fire or other material damage to any part of the Jericho Shared
Transmission Facilities. Each Party shall notify the other Party immediately if a
Party has knowledge that any Hazardous Substances or other contaminants are
released on, about, under or in the immediate vicinity of the Jericho Shared
Transmission Facilities. With respect to the Jericho Shared Transmission
Facilities Area, such Party shall not settle any losses, complete loss reports or
adjust losses on behalf of the other Party or enter into any remediation plan or
other agreement with respect to Hazardous Substances with any national or local
regulatory agency without the prior written consent of the other Party.

(b) Each Party shall notify the other Party promptly after learning of any bodily
injury or property damage occurring to or claimed by any third party on or with
respect to any part of the Jericho Shared Transmission Facilities or the Jericho
Shared Transmission Facilities Area. Each Party shall forward to the other Party,
immediately upon receipt, copies of any summons, subpoena or other like legal
document served upon such Party relating to actual or allegéd potential liability of
any Party with respect to the Jericho Shared Transmission Facilities or the Jericho
Shared Transmission Facilities Area.

56. Licensee’s Failure to Obtain Generation License or Access to the Grid.

In the event that the Licensee is unable to obtain (i) in a timely manner a generation
license from the OEB in respect of the Licensee’s Project, and/or (ii) if necessary, permission
from the IESO or HONI to transmit energy from the Licensee’s Project to the IESO grid through
the Jericho Shared Transmission Facilities, in each case due to the Licensee’s status as a licensee
under this Agreement, the Parties agree to negotiate, in good faith, an agreement (on
substantively similar terms) which would allow the Licensee to obtain such generation license
and/or connect to the grid.

57. Termination of Agreement.

If this Agreement is terminated due to issues related to the Licensee’s status as a licensee
under this Agreement, the Designated Representative shall return any deposits, all prepaid fees
and other prepaid sums to Licensee within thirty (30) days of the date of termination of this
Agreement.
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58. Confidentiality and Public Announcements.

(a) Confidential Information.

)

(i)
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The Parties acknowledge and agree that all Confidential Information that
may be delivered by each Party hereunder will remain the property of the
disclosing Party, will not become owned by the other Party, and will be
treated as confidential by each receiving Party. The receiving Party will
not use the Confidential Information for any purpose other than as
contemplated in this Agreement. The receiving Party will not disclose the
Confidential Information to anyone except its Affiliates, employees and
representatives (which term will include outside agents or advisors) who
have a need to know the Confidential Information in connection herewith
and who have been advised of the confidential nature of such Confidential
Information, provided that the receiving Party will be liable to and will
indemnify the disclosing Party for any breaches of this Section 58 by the
receiving Party’s Affiliates, employees and representatives.

These provisions will not apply to Confidential Information if it:

(A) is known to the receiving Party prior to receipt thereof under this
Agreement, as evidenced by written records;

(B) s disclosed without restriction to the receiving Party in good faith
by a Third Party who is in lawful possession thereof and who has
the right to make such disclosure, or who represents itself to the
receiving Party as"having such lawful right;

(C) s, or at such time as it becomes, public knowledge by publication
or otherwise, through no fault or breach on the part of the receiving
Party;

(D)  is developed or discovered by the receiving Party independently of
and without reference to the Confidential Information;

(E) is Confidential Information which is required to be disclosed
pursuant to any Laws or any judicial, administrative or
governmental order, or any request permitted pursuant to
legislative requirements to which the receiving Party is subject;
provided that the receiving Party will take reasonable steps to give
the disclosing Party sufficient notice in order to permit the
disclosing Party to contest such request, requirements or order; or

(F) is Confidential Information which is reasonably required to be
disclosed by a Borrowing Party to a lender in respect of a Standard
Borrowing; provided: (i) that if the disclosure of such Confidential
Information would result in a Party’s breach of a confidentiality
agreement with a Third Party, the Borrowing Party may not



(iii)

(iv)

- 47 -

disclose such Confidential Information without first obtaining
consent from such Third Party; (ii) the Borrowing Party requires
the lender(s) receiving such Confidential Information to use and
treat such information in the same manner as it uses and treats the
Confidential Information of the Borrowing Party; and (iii) that the
Borrowing Party provides the Party whose Confidential
Information is being disclosed to a lender(s) with prompt notice
prior to such disclosure of the nature and content of such Party’s
Confidential Information being disclosed.

The provisions of confidentiality set out herein will survive termination or
expiry of this Agreement for a period of three (3) years after such
termination or expiry date.

The Parties acknowledge that any breach of this Section 58 will cause
irreparable damage to the Parties, and accordingly agree that in addition to
any other legal or equitable remedies provided by law or under this
Agreement, any Party may seek an injunction or an order for specific
performance to restrain such breach and breaching Person (including a

(b) Public Announcements.

No public announcement, filing or press release conceming the Jericho Shared
Transmission Facilities, the existence of or the terms of this Agreement, the
relationship between the Parties, or Confidential Information pertaining to the
Jericho Shared Transmission Facilities or operations thereon, will be made
without the prior written approval of all of the Parties, except to the extent such
public announcement or press release is required under Third Party Contracts
entered into with a Governmental Authority or under any Laws. The Parties will
ensure that any translation of a press release or public announcement to be issued
is accurate and appropriate in context, although a word-by-word translation will
not be required.

36009-2007 14439549.8
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective
Date.

OWNER:

JERICHO WIND, INC.

By:

Name: John DiDonato
Title: Vice President

LICENSEE:

SUNCOR ENERGY PRODUCTS INC.

By:

Name: Jim Provias
Title: Vice President, Renewable Energy

[Execution Page to Jericho Shared Transmission Facilities and Option Agreement]



EXHIBIT A
JERICHO SHARED TRANSMISSION FACILITIES

Jericho Transmission Line JI1BTS — The Jericho 115 kV collection substation will be connected
via a 115 kV line, approximately 14.5 km long, 1272 54/19 ACSR Pheasant bundled conductor
to the Bornish 115 kV Switching Station.

Bruce to Longwood
500 kV Dbl Ckt Line

Jericho Shared Transmission Facilities B563L

(J1BTS)

j— = e A= A Bornish 115 kV
Switching Station Parkhill CTS®
| 115/ 500 kV

I
i 150 MW
Jericho Wind Farm 1*. kv
I cetezmw _ | JBTS BTS1P |-D— 5
1 &
I

7 ) —
.5 ~— 11.4 km
NE@y oesm L ik E—D—j{—m
- = 1T Locatiorfor this meter iy b - s 15kv =
O { o - project st |f loss compansalia Na gentia MV/!\)R
——m = = J | uilzed "or
1 115 kY ] 73.5 MW
_ I Bomnish Wind Farm [ - ,
I (,—1_, I L GE 1.62 MW Cuslomer Transmissicn Subsiation
1 I
1 100 MW f 2 Es==amer - — 1
Cedar Point Wind Farm i I
I sy = 1 80 MW A1BTS
Adelaide Wind Farm (11.5km) 1| B563L
1 GE 1.62 MW i BSe21:
I
| 1
M;ler is loss compensaled lo Bumishl
' — e o o wm e Dl o sm e e e
Notes:
Amount and location of capacitor banks and reactors to be confirmed by the SIA
study
Voltages shown are nominal values Transformer equipment will be designed al 121
kV and at 525 KV in order te betler conform with HONI's operating system voltages.
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EXHIBIT B

The attached plan is illustrative only and merely identifies the property upon which the Complete
Portfolio will be developed and the approximate locations of the Projects and the Jericho Shared
Transmission Facilities Area on such property. Once the Construction Plans are completed for
purposes of commencing construction of the Complete Portfolio, the attached plan shall be
deemed null and void and shall be replaced by the Construction Plans.
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8'6rS6EPPT LO0T-6009¢

2oy v,

g Y
Lzsues TvkTios Teaery BT LDy fe e ey oy
tememeni pre
ASPECOT Ty A Pel 2 D Fuvee X A woee o
rewco

T VL PRI YENZa) PRt aa Tagatsas Capchy
A5 ATLAE Dy TS i TN Teelphon Sang
ESrey Reaing FerTans 850 pU B RS G wre Lrmeed

DL SRR by Ty At T Ny

ey [
bﬂs__ﬂ%n

kapurog peid 1 aedassa | =1

epat
W A
A
raid
sl oy
el
ok =
T T T i
a5’ iZT s 6§
: |
Y ZHEBLTL
depy =00
L]
epeuer) ‘inun

giquyx3

/muﬂ%zm

BIDLEN

1 e
| voamgang




EXHIBIT C

FORM OF NOTICE OF LICENSEE’S EXERCISE OF THE JERICHO STFA OPTION

NOTICE OF LICENSEE’S EXERCISE OF THE JERICHO STFA OPTION

To: [Designated Representative] (“Designated Representative™)

Re:  Jericho STFA Option pursuant to the Jericho Shared Transmission Facilities and Option
Agreement (the “Agreement”) dated as of January 2, 2013 by and among JERICHO
WIND, INC. (the “Owner”) and SUNCOR ENERGY PRODUCTS INC. (the

“Licensee”).

Defined terms used in this Notice have the meaning ascribed to them in the Agreement.

The undersigned is, in accordance with Section Error! Reference source not found. of the
Agreement, hereby notifying the Designated Representative that the undersigned is, as of B
[Note: Insert the date] exercising the Jericho STFA Option, and that as of the Jericho STFA
Option Exercise Date, the Agreement shall be in full force and effect as set out therein, and the
undersigned shall be bound by its obligations thereunder.

-

DATED the B day of B, 200,

SUNCOR ENERGY PRODUCTS INC.

Per:

Name:
Title;:

I have authority to bind Suncor Energy Products Inc.
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