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Friday, June 27, 2014

--- On commencing at 9:37 a.m.
Preliminary Matters:

MS. HARE:  Good morning.  Please be seated.


As a preliminary matter, we wanted to deal with the report filed in response to Schools Interrogatory No. 84 and the letter that was then filed, given the exhibit number K9.4, and I think all parties -- I hope all parties have received the letter dated June 26th, 2014 from Howe & Hutton Limited with respect to the Electric Utility Cost Group Inc. report.


And we had indicated we wanted to hear submissions today as to whether or not the report should be held as a confidential report, as opposed to being on the public record.


The issue is whether or not people that are knowledgeable can reverse-engineer and identify which the other companies are.


So are there submissions on this matter?  Starting with Mr. Smith.  Do you have anything?  You had indicated earlier you didn't.


MR. SMITH:  No, we take no position.


MS. HARE:  Okay.  Mr. Rubenstein?


MR. RUBENSTEIN:  I was provided with a copy of the letter this morning -- this is the June 26th -- as well as an e-mail that was provided yesterday morning.


First, let me say this about the e-mail that was provided yesterday morning from Mr. Panaro.  He makes a number of comments --


MS. HARE:  Can I just interrupt you?  Did everybody receive that e-mail?  I thought it was internal only.  Is that now available to everybody?


MR. MILLAR:  It went to Board Sec, Madam Chair, but as such it was a publicly available document, and we did share it with Mr. Rubenstein.


MS. HARE:  Okay.  Fine, thank you.


MR. RUBENSTEIN:  I do not intend, and I don't believe I did call into question Mr. Panaro's professional integrity in my comments that I made before the Board.  I was simply asking the Board to ask OPG to speak to EUCG to provide more context because it was simply a, you know, a small comment in a very large letter, which the Board was interested in and I think all parties were interested in.


I've since had discussions with OPG as well as reviewing today's letter, and I accept and I will accept that -- accept OPG's -- what OPG had told me in the letter, that it may be possible to reverse-engineer the data.


And I will be pragmatic about the situation, since this is new information coupled with the fact that the data files were not ultimately utilized in cross-examination, and I don't plan to utilize any of that information in argument.


The comments made by Ms. Hare about one of the bases of the Board's decision to begin with, SEC withdraws our objection to the confidentiality, but without prejudice to making similar -- similar objection or the same objection in another proceeding.


Just one final thing.  Ultimately --


MS. HARE:  About other benchmarking reports?  Not this one in particular?  I just want to make sure I understand what you're saying.


MR. RUBENSTEIN:  Without prejudice in a different proceeding to potentially -- with the same information.  I'm being pragmatic about --


MS. HARE:  The same type of information?


MR. RUBENSTEIN:  Even the same information.  I will just, for this reason --


MS. HARE:  Well, I just want to make sure.  You're not talking about this report.  This report is not going to be relevant to other cases.


MR. RUBENSTEIN:  This type of data, I mean, the --


MS. HARE:  The type --


MR. RUBENSTEIN:  -- data file --


MS. HARE:  Correct.


MR. RUBENSTEIN:  The new -- I guess an updated version of this data file is what I'm speaking of it.  It may be relevant in other proceedings.  I don't think it is necessary to, you know, have a demonstration in this proceeding, but I will just say one thing.


It is -- in confidentiality situations the onus is on the applicant to provide the bases.  The reverse-engineering was never a basis that was made by OPG, and I think it is important that utilities who seek confidentiality provide as much information as possible so that other parties can determine if they would like to object or not, and it is OPG who has the relationship with EUCG, not the applicant.


There is somewhat of a -- factual statements made in the letter and in the objection, which it is best that it doesn't come after the fact and it doesn't come by way of sort of letter if an enquiry needs to be made.


Those are our comments.


MS. HARE:  Thank you.  I'm just -- Mr. Millar, do you have anything?


MR. MILLAR:  Very briefly, Madam Chair.


First, I'd propose we give an exhibit number to the new letter from Mr. Panaro, so this is the letter from June 26th, 2014, and that will be Exhibit K11.1.

EXHIBIT NO. K11.1:  LETTER DATED JUNE 26, 2014 FROM MR. PANARO.


MR. MILLAR:  And very briefly on the merits, I agree with Mr. Rubenstein.  As you noted a couple of days ago, the decision -- the original decision by the Board was premised on the fact that you couldn't figure out what the individual facilities are.  Now it appears that that information can be reverse-engineered, at least for some of the facilities.  And I have no reason to doubt that that is true.


And as Mr. Rubenstein points out, from a practical matter, this doesn't look like this is going to matter.  Nobody referred to it in cross-examination or showed any intention to do so.  It doesn't appear it is going to come up in final argument.  So just as a practical matter, I think that the easiest and the best thing to do for this proceeding is to let it remain confidential.


I do agree with Mr. Rubenstein that this -- at least in Staff's view this should be on a more or less without-prejudice basis to arguments in future cases, and I say that because I'm just remembering now, there was a recent decision of the Board in the Toronto Hydro section 29 case.  The file number escapes me at the moment, but there was a finding that the stare decisis could apply to these types of decisions, so if a party asked for the same document in a later proceeding this decision might be found to be still in effect, in other words.


And as you say, it is unlikely this exact document would be requested in another proceeding, but in the next OPG payments proceeding people might very well request the next version of this, and I wouldn't want my comments now to be taken as an indication that the parties might not take a different view at that time.  But I have no concerns about it remaining confidential in this case.


MS. HARE:  Okay.  Thank you.


The Panel will take this under advisement over the break and issue a decision afterwards.


Okay.  So that takes us to now cross-examination of -- or by AMPCO.


Mr. Crocker, are you ready to proceed?


MR. CROCKER:  Yes, Madam Chair.  Thank you.

ONTARIO POWER GENERATION - PANEL 5, resumed


Lubna Ladak, Previously Affirmed


Jason Fitzsimmons, Previously Affirmed


Ali Earle, Previously Affirmed


Richard Chaykowski, Previously Affirmed

Alex Kogan,  Previously Affirmed
Cross-Examination by Mr. Crocker:

Panel, my name is David Crocker.  I am counsel to the Association of Major Power Consumers in Ontario and will be cross-examining from that perspective.  We have produced a compendium, and perhaps it should be marked as an exhibit.


MR. MILLAR:  K11.2.
EXHIBIT NO. K11.2:  AMPCO CROSS-EXAMINATION COMPENDIUM FOR PANEL 5.


MR. CROCKER:  And I assume you all have -- or have one or access to one?  Okay.


I want to start out by talking to you a bit about resource maximization, we can call it, or OPG's use of resources, human resources.  And the first reference that we have provided --


MS. HARE:  Can I just interrupt here for a second?  We're having trouble hearing.  Are the mics on?  Is your mic on?


MR. CROCKER:  Yes.


MR. SMITH:  No.  Mine is.


MR. CROCKER:  Is this any better?


MS. HARE:  A little bit, yes.


MR. SMITH:  Can the witnesses hear Mr. Crocker?


MS. LADAK:  Yes.  We can hear you.


MS. EARLE:  Yes.


MR. CROCKER:  Do the witnesses want to hear?


MS. EARLE:  That's a different question.


MR. CROCKER:  The first reference we have is reference to the Auditor General's report.  And the Auditor General says:  "Respondents to..." -- and this is the last paragraph in the first column, and then the third bullet on the second column:

"Respondents to our employee engagement survey generally felt the intention of business transformation was valid but raised some concerns."

And then the third bullet is:

"It put too much focus on staff reduction and not paid enough attention to developing a succession plan, deploying the right people to the right places, and reducing work load."

And the issue of putting the right people in the right places is the issue I would hike to canvass with you.


If you look at the next page of the compendium, page 2, page 2 shows that the gap between the benchmark and actuals for staffing is 394, or 8 percent.

Now I know there has been a recent undertaking, J6.1, that changed that number slightly, but -- from 394 to 244, and brought the difference down a little bit.

And the next page as well shows the chart or -- I guess that was a –- whatever.  The chart on the next page shows that in certain cases you are -- you have more people than you need, and in other cases you have fewer people than you need.

And both of these are from the Goodnight study.

Just to bounce over a little bit, if you go to page 6, under the heading "Business transformation" you say:

"OPG will use attrition to reduce its year-end 2015 staff level by 2000."

I'm correct, am I not, in suggesting to you that attrition does not always take place in areas where work has been eliminated, or where additional work is required?

MR. FITZSIMMONS:  Yeah.  There are going to be cases where people leave the organization where that will necessitate rehiring.  If operations staff leave, that we need to continue to operate the plants, obviously we're going to have to hire those people back.

Hire people back, not those people that left back.  I should clarify that.

MR. CROCKER:  Hire people to fill the spots?

MR. FITZSIMMONS:  Yes.

MR. CROCKER:  Okay.  And you discuss, I think, on page 9 of the compendium how you might respond to the situation that we have just described.

This is in response to AMPCO Interrogatory 6.  You say in the -- one, two, three -- fourth paragraph on that page, beginning in the middle of the second line:

"OPG plans to move resources from areas where the work was eliminated to areas where attrition may have outpaced work elimination."

And then you go on to say a couple of lines farther down:

"OPG has commenced this redeployment process to achieve the necessary alignment between staff levels and work requirements, and to provide greater flexibility in staff deployment in the future."

The first part of that indicates you have plans to do that; correct?  You do say OPG plans to move resources and then you --



MR. FITZSIMMONS:  No.  Actually, just to clarify, we are actively engaged in this process of redeploying staff.

MR. CROCKER:  Can you describe to me the extent to which that has -- is underway?

MR. FITZSIMMONS:  Maybe by way of an example.  There was likely some clerical work that had been eliminated, and that enabled us to move some clerical staff over onto a project that was involved with our records consolidation, our paper records that are housed throughout the organization.

And so there's a significant amount of work involved with scanning and ensuring those records are recorded and disposed of appropriately.

And so staff have been diverted onto that work, to ensure that it is completed.

MR. CROCKER:  Is that the most significant example of the transfer of resources that you can provide to me?

MR. FITZSIMMONS:  No.  That is one that -- that's one that comes to mind.

We've also got circumstances where we eliminated certain process requirements in human resources, for example.  There was a lot of medical pre-screening that was done for employees, and it was done on an ongoing basis.  Vision testing, hearing testing, for example.  And across, you know, thousands of employees, there's a significant amount of work involved with that.

And some of the staff that -- that work that was eliminated, those staff have been moved on to other work such as disability management, and more value-added -- more value-added work.

MR. CROCKER:  Was this undertaking initiated as a result of the Ombudsman's -- I mean the Auditor General's report?

MR. FITZSIMMONS:  No.  This is -- this was being done well in advance.  This is more in line with our overall plans with business transformation, in terms of implementing new organizations, changing work, eliminating work.

MR. CROCKER:  Well, going back to the Auditor General's report, she, I think, thinks that you haven't done enough of that.  Do you plan to do more?  What are your plans?

MR. FITZSIMMONS:  Well, there are a number of initiatives that are underway across the organization that's -- that is part of our business transformation project.  Some are very large.  Some are very –- and some are smaller than that.

All of these things are designed at the end of the day to reduce work effort that will allow us to make the staff reductions sustainable.

MR. CROCKER:  And your agreements with the PWU, do they inhibit any of this?

MR. FITZSIMMONS:  I mean, we do not have free rein to have any employee perform any task within the company.  There are certain limitations that are imposed by the collective agreements.  There are –- sometimes that come into play -- seniority rights when you are moving employees around.  And so there can be some disruption in the business with one employee having rights over a job, over another employee.

MR. CROCKER:  But that doesn't inhibit your moving people to fill a requirement.  It just -- it just determines who that person will be; correct?

MR. FITZSIMMONS:  That's correct.

MR. CROCKER:  Okay.  I want to move on to talk to you a bit about hiring levels, if we could -- if you could turn to page 10 of the compendium, please.

You say in the last paragraph at line 24: "The chart below..."

That chart is on the next page.
"...shows hiring and staff levels for OPG as a whole from 2007 to August 2013 and illustrates the success the resourcing process has had on reducing the number of new hires in the company and the decline in the total OPG staff level."

Do you see that comment?

MR. FITZSIMMONS:  I do.

MR. CROCKER:  Go over to the -- what did you call it?  The chart on the next page, and you see that.  And if you look year-to-date August 2013, it shows staffing of 75 hires; correct?

MR. FITZSIMMONS:  Correct.

MR. CROCKER:  Okay.  If you turn over the page, you see that, in response to one of our -- one of am AMPCO's interrogatories you indicate that the actual hires for 2013 were 83?


MR. FITZSIMMONS:  That's correct.


MR. CROCKER:  Okay.  Can you explain, number one, the difference, and number two, do you expect that to be a trend?  In other words, do you think the trend has reversed itself?


MR. FITZSIMMONS:  So to answer your first question, the difference is simply the chart on page 6 reflects the hiring as of August of 2013, which was 75.  And by -- on page 12, the actual hires for 2013, that would include the hires for the full year, which was 83.  So it's obviously a difference, in terms of the period of the year.


In terms of the trend and --


MR. CROCKER:  Let me stop you there, please, if I could.  Two things.  One, just for the record, you said page 6, which is correct.  It is page 6 of the filing, but it is page 11 of the compendium, just for the record, so it is clear.


But if we look at 2012, for instance -- and I assume this is for the whole year -- the number is 77.  So we're -- we're...


MR. FITZSIMMONS:  If we look at the year prior to that we will see the number was 207 and the year prior to that was 322 and the year prior to that 565, the year prior to that 741, and the year prior to that 641.  That's a pretty significant downward trend.


MR. CROCKER:  I understand.


MR. FITZSIMMONS:  And what I would add to this as well is that the hires of 83 in 2013 were chiefly nuclear operators and engineering.  That's what made up the bulk of the hiring.


MR. CROCKER:  What's your expectation for 2014 then?  Where are you at this point in 2014?


MR. FITZSIMMONS:  Our expectation for 2014 will be that hiring is minimal.  While I don't have the exact numbers, I don't suspect it to be inconsistent with the levels that we've been hiring to since we put controls in place that look at our resourcing, look to balance our resources internally, and only hire for very critical roles.


MR. CROCKER:  If I can go back to the original conversation we had about resource management.  Were you unable to fill those positions by moving people?


MR. FITZSIMMONS:  For the roles that I just mentioned in operations and engineering, those are obviously very specific skill sets.  There would have been some internal movement before we determined it was necessary to add resources externally.


MR. CROCKER:  Okay.  Are these hires that are indicated on this chart in the regulated business as sectors of OPG's work?


MR. FITZSIMMONS:  The chart and the number reflected on page 12 of your compendium are all hires for OPG.


MR. CROCKER:  Can you --


MR. FITZSIMMONS:  Nuclear operators would be obviously in the regulated business.


MR. CROCKER:  Right.  Do you know, of the 75 that you indicate on the chart and the 83 which you indicate on the next page, do you know how many of those people are in the regulated business?


MR. FITZSIMMONS:  I would not have the split.


MR. CROCKER:  Okay.  I would like to talk to you about overtime.  Once again, from the Auditor General's report, on page 13 of the compendium, in the second column, just above the last bullet:

"The perception of many respondents..."


This is what the Auditor General says:
"The perception of many respondents to our survey was that poor planning and scheduling led to unnecessary overtime."


And over the page, it is talked about again.  It talks about, under the heading "overtime", that the Energy Board expressed concerns about the extensive use of overtime, and then at the bottom of that column she indicates:
"Prior to the Energy Board's decision, OPG's overtime costs rose steadily from 133 million in 2003 to 169 million in 2010, then dropped to 148 in 2012."


And then in the paragraph immediately above the heading "management of overtime" in the next column she says:

"Although OPG's overtime costs have been decreasing in recent years, its number of high overtime earners has increased significantly.  Over the past ten years the number of OPG employees who earned more than $50,000 in overtime pay has doubled from about 260 in 2003 to 520 in 2012, and the number of staff who earned more than $100,000 has also grown."


And it indicates by how much -- or how many.


And on the following page, another comment that she makes on the bottom of the first column about overtime problems.  I won't read it particularly.


We've reproduced at page 16 a comment from Mr. Mazza on overtime from volume 4 of the transcript.  He says at line 6:

"I know it's been an issue with the Board, that's overtime, and at one point in time in the 1990s we had about a 10 percent overtime rate.  Now it's gone down to 5.  And we use overtime more strategically and make sure there is a business case for it, whereas in the past maybe it may have been more ad hoc."


On what basis is he suggesting that overtime is used more strategically?  May I ask sort of a secondary, maybe a broader, question:  How do managers manage the way overtime is used?


MR. FITZSIMMONS:  Maybe I will start with your second question first and come back to your first question if it is necessary.


So since the Auditor General's findings, we have taken action in areas that were identified as concerns.  There's a specific response that was filed at JT2.26 -- it's attachment 1, 404 -- which shows our response to the overtime item identified by the Auditor General.


The actions that the company has taken specifically to the concern were formalizing the approval process, the sign-off process, for overtime, establishing harder limitations for work groups and hours for work groups.


I know our finance team provides monthly reporting for managers to review the overtime levels, and those reports are also provided to more senior managers for review, to make sure that there are no exceptions to the limitations that have been set.


In addition to that, there was a review for one particular class of employees and inspection maintenance.  These are some of our technicians that do inspection work in nuclear outages.  And based on that review, there was a revision to their work schedules, which was, by design, to reduce the amount of overtime that was necessitated by that group.

So there have been -- there's a lot more rigour and harder controls around this.


And maybe to your first question, and Mr. Mazza's comments, I think that is basically the sentiment that he was expressing.

MR. CROCKER:  You have given me one example of how it is managed, but do your managers have written criteria which indicate to them how overtime can be used, when it can't be used, how much of it can be used, that kind of thing?

MR. FITZSIMMONS:  I'm not aware of -- I'm not aware of, you know, specific pre-designed criteria.  There would certainly be budgets allocated, and with the level of scrutiny that's being put on overtime, it would be for absolutely necessary work where overtime is required.

MR. CROCKER:  Does a manager need somebody's more senior to him or her's approval to go over budget, should that happen?


MS. LADAK:  They need approval if they go over budget in total for their costs, not specifically on overtime.  But now with these limits that are being -- tighter limits being set, they do need approval for that as well.

MR. CROCKER:  Specific approval for overtime uses?

MS. LADAK:  Yeah, this would be within our nuclear business.  That is where they're performing that type of a control.

MR. CROCKER:  So do they have written criteria that they have to comply with?

MS. LADAK:  There's a limit.  There's a limit per person.


MR. CROCKER:  If you could turn to page 17 of the compendium, we ask at line 36, we, AMPCO, ask:

"Please provide overtime costs for the years 2010-2013 and forecast for 2014 and 2015 and discuss trends."


And I think the response is on the following page.  And you've indicated what the numbers are, and then you have given me a budget for 2013 of 134.4.  Are you with me?

MS. LADAK:  Yes.

MR. CROCKER:  Okay.  If you go to page 21, the undertaking that's described there, JT2.31, indicates that the actuals for 2013 were 167.1.  Do you agree with that?

MS. LADAK:  Yes, that's correct.

MR. CROCKER:  Okay.  Can you explain how that happened and in light of the controls that you indicate are in place?

MS. LADAK:  Sure.  The controls relate to overtime for specific individuals.  We didn't get to discuss the strategic aspects of how we utilize overtime, which is to take a look at -- when we're undergoing an outage, we need to bring units back quickly.  I think the outage costs for nuclear is about a million dollars per day or so.  So we need to make sure if we incur overtime, it is valuable, because we are losing revenue and we have lots of contractors and staff on site ready to go.


So that's the reason.  That's strategically how we use overtime.


And in 2013 we had a significant vacuum building outage at Pickering; that is something we do every several years.  And we had some additional outage work that was required as well.

MR. CROCKER:  Vacuum building outage is planned, is it not?

MS. LADAK:  Yes.  But there were some issues that came up with the outage that required additional work.  So we did budget for that outage, but we -- and the overtime, but we had -- ran into some issues that required additional work.

MR. CROCKER:  Unless I am misreading, that is not what you said in your -- well, perhaps.


Are you attributing all of the excess to the vacuum building outage problem?  All of it?


MS. LADAK:  No.  That was part of it.  There was additional unplanned outages that took place as well.


MR. CROCKER:  Okay.  Is there anything that you can point me to which indicates how you responded to managers who allowed this kind of –- that's -- this is a significant amount of extra overtime.

MR. FITZSIMMONS:  Can I maybe try and help with this for a second?  I mean, there are -- even in a planned outage, you're going to have overtime by design built into the work program, because the alternative is to hire more staff, which would -- on a cost-benefit basis, the overtime is going to be cheaper than hiring the additional staff to do the work in an outage, where you've got a peak amount of work going on in a compressed period of time.

MS. LONG:  Sorry, Mr. Fitzsimmons, can you help me with that?  So do you do the math and do you say we're over budget on overtime by $30 million?  So at, I guess, a million dollars a day, I guess that's what you're saying the cost is to not be generating.  Can we take from that that it would have been -- like, the outage was 30 extra days?  Like, is there any -- I guess at the end of the day, do you do a...


MR. FITZSIMMONS:  I think what would -- we should look at it this way.  When they're into an outage, the key thing is maximizing the number of shifts that an employee -- and the hours of work that an employee can work in order to execute the tasks in the outage.


And out of necessity, if you're working employees more hours within that outage, if they're working greater than 40 hours, let's say, there is -- there's a requirement that they be paid overtime for those additional hours.


And that is not unique to OPG.  I mean, that's the law of the -- that's the law of the land as well, that any time an employee is expected to work beyond their regular hours in a day or a week, as the case might be, they're entitled to overtime premiums.


MS. LONG:  No, and I understand that.  I guess I'm just trying to get -- I mean, as we look at reasonable costs and we look at your planning for your outages and how you plan and budget for overtime, I guess I'm just having trouble understanding, you know, how you could be more efficient in this.


I mean, obviously things can go wrong.  Things happen in outages that you don't expect, but is there any kind of looking at this a different way when you realize that you're $30 million over?  Or is that just accepted as this is just business as usual when you're dealing with a nuclear plant?


I mean, how do you get better at forecasting, at planning?  I mean, we've heard from your nuclear panel just how much goes into planning an outage.  You're planning years in advance.  I would think you've got a pretty good idea as to what's required.  Some things, yes, might come up, but $30 million seems to me like something went -- something that you didn't expect happened.  And how, on a go-forward basis, can you control overtime costs?

MS. LADAK:  So, again, that was not all entirely on that vacuum building outage.  Some of it was other unforeseen events that took place.


But after we have -- as we're running through all of the overtime, the finance people and within the nuclear operations, they do do a significant analysis to understand what went wrong, what could be done better or differently.  And every time an outage is completed, they do -- they go back when the next outage is being planned, to say:  What went wrong?  What could we do better?


So there is a lot of lessons learned in that.


MS. LONG:  Okay.  Thank you.


MS. HARE:  I have the same concern that Ms. Long started to raise, which is I look at your 2013 budget; it is significantly less than your 2010 actual and '11 actual and '12 actual.


So to me it looks like -- and your actuals for '13 were 167.1, you said, so to me it looks like there is something wrong with how you're budgeting.


You say there were unforeseen outages, but you have unforeseen outages all the time.  That is not a new occurrence.  So don't you budget for those?


MS. LADAK:  We do.  That's what I was going to say.  We do -- we have planned outages, and we also plan or we account in our budget for unforeseen outages as well.  But 2013 was not a very good year.  There were some issues with some of the nuclear equipment, in terms of having to take more outages and lengthier outages, and --


MS. HARE:  But to me it looks like you're just bad at planning, like, you know, 2014 you're planning 117.  And, you know, we're, like, almost halfway through the year.  How does it look so far?


MS. LADAK:  For 2014?  That would have to come from the --


MS. HARE:  Because you had budgeted actually quite a low amount compared to the other actuals.  So is there something wrong with how you're budgeting and then executing?


MS. LADAK:  Well, we would not have had -- again, I'm not the person to speak to this, in the sense that this is from the nuclear business unit, and the nuclear finance, Ms. Carmichael, was here previously.  But I will address it as best as I can.


When we did the '14 plan we did not have the 2013 actual experience to know that those other issues would have been encountered in the outages, so because they have been doing work to reduce the amount of overtime, I assume that is why they planned a lower amount.


MS. EARLE:  The only other thing that I might add, with respect to unplanned outages, there's a significant safety component which is underlying all of this, and OPG will make conservative decisions, obviously, to ensure the safety of the public.


So where we make a decision to take a unit offline, that is for, obviously, safety reasons.  And as such then, in order to get the units back up and running, we work as hard as we can and obviously engage in overtime provisions in order to do that.


But some of the unplanned things would be based on making a conservative decision around safety, and obviously OPG, you know -- safety is its number-one priority, so I think that that needs to be factored in to a certain extent in some of the unplanned aspects of the outages.


MS. HARE:  Actually, that is all understood, but I guess my point is, in terms of planning, this is nothing new.  You're not pointing to anything in particular that causes a change.  You've got a program to reduce the overtime, but it doesn't look like it is working, is what it looks to me, in terms of looking at the numbers.


MS. LADAK:  2013 was a very unusual year.  And our production was down significantly for the nuclear business.  So it is not -- it's not common to have the experience of 2013.


MR. CROCKER:  If I can just follow up then on that theme.  Is the 169.2 million for 2010 in excess of a budget?  Do you know what the budget was for 2010?


MS. LADAK:  I do not, no.  That would come from the nuclear business unit.


MR. CROCKER:  I'm going to ask you the same question with respect to 2011 and 2012.  I assume your answers are you don't know for those either.


MS. LADAK:  I don't know, no.


MR. CROCKER:  Can you provide us with the budgets then, please, for those three years so we can determine whether the numbers that you have given us are beyond the budget, in excess of the budget?


MR. SMITH:  Yes, we will do that.


MR. MILLAR:  J11.1.
UNDERTAKING NO. J11.1:  TO PROVIDE THE BUDGETS FOR 2010 TO 2013.


MR. CROCKER:  Thank you.  Mr. Mazza -- going back to what Mr. Mazza said, that you have reduced, I think he said, your overtime to 5 percent from 10?


MR. SMITH:  Well, just to be clear, Mr. Mazza was speaking as the hydro representative, and we're looking at nuclear overtime.


MR. CROCKER:  All right.  Can you tell me then -- can you give me a sense as to whether that's comparable to what you are doing in the nuclear side of things?  Because I should just -- so that we are open here, Ms. Grice did some math and found that your amounts of overtime for 2010 were 13.4 percent, 11.9 percent for 2011, 12.5 percent for 2012, 13.5 percent for 2013.


And I wonder whether you could tell me what you think your percentage of overtime for those years was.


MS. LADAK:  So 90 to 95 percent of our overtime is from the nuclear business, driven by outages.  I don't know what the actual amounts are.  I would have to take an undertaking and confer with Ms. Carmichael from the nuclear panel, who was up here previously.


MS. HARE:  May we have an undertaking number, please?


MR. MILLAR:  J11.2.
UNDERTAKING NO. J11.2:  TO PROVIDE THE percentAGE OF OVERTIME FOR 2010 TO 2013.


MR. CROCKER:  Okay.  Thank you.


MR. KOGAN:  I was just looking up some numbers while this exchange was happening, and in terms of Ms. Ladak's point about the production, it might just give some context to note that our '13 nuclear budget production was, I believe, 48 terawatts, and we came in at, like, 44.7, I believe.


So I guess there probably were quite significant, unusual events there.  That is all I was just trying to put the context on.


MR. CROCKER:  Okay.  If we could turn to page 19 of the compendium.  This is in response to AMPCO Interrogatory 58.  I don't have the question, but I am interested in your comment at line 28, answer to question (f).  You say:

"For PWU and Society staff overtime premiums are prescribed by the collective agreements.  Overtime is paid when employees are required to work beyond their normally defined hours of work in a day or a week.  The hourly premiums for overtime range from one-and-a-half times an employee's hourly rate of pay to two times an employee's hourly rate of pay, depending on the time period when the overtime is required."


Can you tell me -- can someone tell me when you pay one-and-a-half times and when you pay two times?


MR. FITZSIMMONS:  So typically one-and-a-half times is paid when an employee works in excess of their hours in a day.  And two times are the premiums that would be engaged on weekends, so where somebody has exceeded their weekly hours of work expectations and on statutory holidays.


MR. CROCKER:  And is that part of the collective agreement?


MR. FITZSIMMONS:  That is indeed part of the collective agreement.  Moreover, it is also -- and the hours may differ -- it's also the legislation in the province on basic employment standards.


MR. CROCKER:  And I assume that you manage so that you avoid having to pay twice the hourly rate, in terms of overtime, and I wonder how you do that.


MR. FITZSIMMONS:  Well, I think, as I've stated earlier, we're trying to minimize and manage our overtime usage.  We don't always have the luxury of where the overtime may occur, but there will obviously have to be a decision made on the criticality of the work about whether that is something that can be done instantaneously or pushed out a couple of days.


So I'm not sure I can answer your question better than that.


MR. CROCKER:  But do you not have sort of defined policies which -- in writing, which you pass on to your managers, which give them guidance, in terms of how overtime is to be used in this context of one-and-a-half or --


MR. FITZSIMMONS:  I think our guidance is costs are a concern, and we need to minimize those costs.  And so within the controls that have been set and within the budgets, the expectation is that we are going to manage according to those concerns.


MR. CROCKER:  Okay.  But -- I understand that, but answer my question.  Are there written instructions that these managers have which guide them in terms of determining how they should use their overtime budget?


MR. FITZSIMMONS:  I'm not personally aware of any such instruction.


MR. CROCKER:  Can I take that that there aren't instructions?


And if that is not the case, then I am going to ask you to let me know definitively whether there are.  And if there are, I would like to see them.


MS. LADAK:  Yeah, I don't think we can take that as -- we should not take that as there are no instructions.  We can find out if there are or not.


MR. CROCKER:  If there are, you will undertake to provide them?


MR. SMITH:  Yes, we will do that.


MR. MILLAR:  J11.3.
UNDERTAKING NO. J11.3:  TO CONFIRM WHETHER THERE ARE WRITTEN INSTRUCTIONS FOR MANAGERS TO GUIDE THEM IN OVERTIME BUDGETING, AND IF THERE ARE, TO PROVIDE THEM.


MR. CROCKER:  If we could go on to page 22, to AMPCO Interrogatory 63?


MR. SMITH:  Sorry, I don't mean to interrupt my friend, but he had asked about overtime rates, and I should probably just draw his attention to Exhibit F2, tab 2, schedule 1, page 5 of 17, which is the nuclear base OM&A evidence, which advises -- it says at line 10 on that page:

"The Goodnight nuclear staffing study found that OPG's use of overtime for base operations was comparable to the US power comparator group.  Average overtime use in nuclear was 7 percent in 2010, and 6 percent in 2011."


We will obviously provide the full answer, but I just did want to draw that to his attention now.


MR. CROCKER:  We're at page 22 of the --


MS. HARE:  Just a second.  Mr. Crocker, you mentioned some percentages that Ms. Grice had worked up.


And you, Mr. Smith, just gave different percentages.  Is that apples-to-apples?


MR. SMITH:  Well, it is hard for me to say.  This is evidence from the nuclear base OM&A, which the nuclear panel obviously would have spoken to, because it is their responsibility.


But as Ms. Ladak said, it will require some conferring with Ms. Carmichael to get the percentages.  So we will get the actual percentages, but use of overtime in 2010 and 2011 is in our prefiled evidence.


MS. HARE:  But you were talking on the nuclear side?


MR. SMITH:  Correct.


MS. HARE:  And Mr. Crocker, were you talking on the nuclear side only?  Or --


MR. CROCKER:  Yes -- I'm sorry.  All of the regulated business.


MS. HARE:  All right.  So that is the difference in the numbers?


MR. SMITH:  That is highly unlikely, because 90 to 95 percent of OPG's overtime relates to the nuclear operations.


So if the percentage -- the percentage will be lower in any event in hydro, almost certainly, because of the nature of the operations.  I don't think that is the explanation.  I can't speak to Ms. Grice's calculations.  I'm just pointing out this is in our evidence and we will provide the undertaking.


MS. HARE:  No, that is helpful.  Thank you.


MR. CROCKER:  Can I add one element to the undertaking, please?


If, in providing the percentages, if it could also -- if the way in which those percentages were arrived at could be provided as well, that would be helpful.


MR. SMITH:  Yes.  We will show the derivation of the calculation.


MR. CROCKER:  And the –- okay.  That should do.  Thank you.


MR. SMITH:  I will show you the end result too.


[Laughter]


MR. SMITH:  Not just the formula.


[Laughter]


MR. CROCKER:  I should have concluded the obvious.  Okay.


If we could go, then, to page 22, and this is AMPCO Interrogatory 63.  We're talking about the same thing.  And the response under (b), the -- one, two, three -- fourth bullet, OPG says:

"OPG bargained a new work schedule, the XYZ schedule, in the mid-2000s, which guaranteed higher fixed overtime for a commitment to work overtime during peak periods during outages.  The XYZ schedule consists of 12 hours of worked time per day paid as 8 hours of straight time and 4 hours of overtime."


Just so that I can understand that more clearly, how long is a typical shift?


MR. FITZSIMMONS:  A typical shift on our normal operation schedules are 12 hours.  And they -- they have to average out over the course of the year to 40 hours in a week.


MR. CROCKER:  Okay.  Explain, then, what you mean –- or what OPG means when you say in that last sentence:

"...schedule consists of 12 hours of worked time paid as 8 [..] of straight time and four [..] of overtime."


Is that the way you -- you don't mean that all of your shifts are set up that way, do you?


MR. FITZSIMMONS:  No.  No.  This was a very specific schedule that was designed around critical outage work, and the key driver behind this was the ability to compel employees to work 60 hours in a week.


Under the Employment Standards Act, an employee cannot be compelled to work more than 48 hours in a week.  And this -- what this agreement permitted was us allowed to maximize the use of the employees on these schedules and work up to 60 hours a week.  And in exchange, there were premiums established within these schedules.


MR. CROCKER:  So that this new scheduling, then, includes pre-planned overtime; correct?


MR. FITZSIMMONS:  Which new scheduling?


MR. CROCKER:  Well, the XYZ schedule that you've set out here includes planned overtime.


MR. FITZSIMMONS:  Yes.  I mean, it would -- if you're going to work greater than the weekly hours, there is some contemplation that the overtime premiums would have been engaged in those circumstances.


So the premiums are built into the schedule itself.


MR. CROCKER:  In light of your efforts to reduce the overtime that your employees earn, does this schedule still make sense?


MR. FITZSIMMONS:  So if -- we were having a discussion earlier about one of the changes that we had made on the work schedules or the shift schedules.  And this would be a prime example of, in the past, where the schedule that is discussed in our response on paragraph (b) of page 22 of your compendium has been replaced by the new schedule that we put in place that I discussed earlier, for the inspection maintenance workers.


MR. CROCKER:  And remind me what that schedule was.


MR. FITZSIMMONS:  It is an eight-hour schedule.  I'm not familiar with the entire pattern of it.  I just know it was reviewed, and it was viewed that the operation of that schedule would reduce overtime costs.


MR. CROCKER:  Reviewed by whom?


MR. FITZSIMMONS:  By management.


MR. CROCKER:  And -- okay.  Do you have -- once again, is there something in writing that I can see which indicates that a review, that kind of review, was done, and the outcome of that review?


MR. FITZSIMMONS:  There was an interrogatory response, which was SEC Interrogatory 119, which had a confidential attachment to it.  And I believe that is where the analysis was contained.


MR. CROCKER:  Okay.  We'll look.


So one further question.  On page 24 of the compendium, we've reproduced Undertaking JT2.32, and the undertaking was:

"To advise whether it is possible to provide a table showing end of year number of ongoing regulated regular employees, non-regular employees, Darlington refurb employees, and new build employees."


Your response was:

"OPG knows that this undertaking overlaps with the information requested by Board Staff..."


Et cetera.  And -- however, as I understand it, the Board Staff response didn't break down the percent of employees that are involved in the new build nuclear at Darlington and the ones that were involved in the refurbishment, and I wonder whether you could do that.


MS. LADAK:  Yes, we can do that.  Just to let you know, though, the numbers that are shown in that combined new build in Darlington refurb, there is no plans for any new build head count or OM&A in the test period for '14 and '15.
MR. CROCKER:  Okay.


MR. MILLAR:  J11.4.
UNDERTAKING NO. J11.4:  to provide a breakdown of the percent of employees involved in the new build nuclear at Darlington and those involved in the refurbishment.


MR. CROCKER:  Thank you, panel.  Thank you, Madam Chair.  I have nothing more.


MS. HARE:  Thank you.


Mr. MacIntosh, are you cross-examining on behalf of Energy Probe?


MR. MACINTOSH:  Yes, Madam Chair.
Cross-Examination by Mr. MacIntosh:


MR. MACINTOSH:  Good morning, panel.  My name is David MacIntosh.  I'm a consultant to Energy Probe Research Foundation, and I have several questions of clarification.


For my first question, I will provide you with the references, but it may not be necessary for you to bring them up.  They're Exhibit L, tab 4.5, schedule 1, Staff 29 and Staff 30.  These are in respect of allocation of central/administrative costs of the Niagara tunnel project.


So in light of OPG's highly developed system for allocating costs to business groups, if OPG labour costs for its staff working directly on the project were capitalized, why were no central or overhead administrative costs that could reasonably be attributed to the Niagara tunnel project capitalized to the project as well?


MR. SMITH:  Mr. Kogan may be able to answer this, but this, as the response indicates, was notionally directed to the finance panel, but see whether Mr. -- it is a capitalization policy question.  Mr. Kogan may have the answer.


MR. KOGAN:  Right.  As Mr. Smith indicated, that is a capitalization policy matter.  It is not a matter of whether we have a system that, you know, could accommodate an allocation of such costs.


Our capitalization policy has been consistent for many years in accordance with Canadian and U.S. GAAP, and that is only to capitalize costs that are incremental or differently directly attributable to the projects.  We don't capitalize general overhead costs, which is what this question was getting at.


MR. MACINTOSH:  So is there any financial advantage to OPG in the way it has chosen not to capitalize the central and overhead costs that it could reasonably attribute to the Niagara tunnel project?


MR. KOGAN:  I think this is a matter of the fact that we have had a consistently applied accounting policy for many years.  We don't see any reason to change it, and the accounting standards do strongly encourage us to be consistent.


I can't speak as to how this policy was adopted many years ago that pre-dated me.  But I am not aware right now of anyone thinking that there is, necessarily, a financial benefit to OPG.  We are maintaining this policy because there is really no reason to change it, and it is in accordance with GAAP.


MR. MACINTOSH:  Thank you.  For my next question, it is Exhibit D3, tab 1, schedule 1, page 2.


MR. SMITH:  Sorry, was it E3 or D3?


MS. HARE:  D.


MR. MACINTOSH:  D as in David.  D3, tab 1, schedule 1, page 2.


MS. LADAK:  I have that.


MR. MACINTOSH:  And in the top paragraph it states:

"Once capital projects are completed, the resulting assets are declared in-service.  Details on in-service additions are provided in Exhibit D3, tab 1, schedule 2, tables 1 through 5.  In the case where the assets can be directly assigned to either hydroelectric or nuclear, they are declared as in-service additions to the rate base for the respective business units.  If the assets cannot be directly assigned because they are utilized by multiple groups, they are held centrally, and the regulated businesses are charged a service fee for the use of these assets."


So my question is, if an asset is held centrally, is it included in OPG's regulated rate base?


MS. LADAK:  No.  If it is held centrally it is not included in OPG's rate base.  It is part of the unregulated operations, and (b) is charged, as the evidence indicates, to the regulated business.


MR. MACINTOSH:  Thank you.


Madam Chair, those are my questions.


MS. HARE:  Thank you.


Ms. Duff has some questions.
Questions by the Board:


MS. DUFF:  I have a few questions directed about the corporate pension plan, Mr. Kogan.  In terms of the corporate pension plan, they are -- they're held at the corporate level and costs are allocated to the regulated side of the business, and I take it you're the director of regulatory finance.  You must be aware of this?


MS. LADAK:  To the regulated and unregulated businesses, yes.


MR. KOGAN:  To be clear, we're talking about the centrally held pension costs or just in general?


MS. DUFF:  Just in general for first.


MR. KOGAN:  There is an element, which is the current service cost, or an estimate of the current service cost directly charged through the labour rates.


MS. DUFF:  Yes.


MR. KOGAN:  Through the paces, then of course then the rest is held centrally and allocated.


MS. DUFF:  And when someone is hired at OPG, they're not necessarily allocated to the hydro side of the business or the nuclear side of the business or the unregulated side of the business.  Within the pension plan there is no tagging of the individual employee and where they work.


MR. KOGAN:  That's right.


MS. DUFF:  So -- and the pension plan is managed at the corporate level.  Then when it gets to a time where you're coming before the Board in order to set payment amounts, you have to -- there's an allocation process, an accounting allocation of costs to the different areas of business which are regulated.


MR. KOGAN:  In short, yes.  I just -- allocation or direct assignment, as the case may be, but, yes.


MS. DUFF:  Okay.  So I have an FTE.  They work at Darlington.  They have current service costs associated with their salary, and that is directly allocated to that nuclear business and that nuclear, you know, revenue requirement work form.


MR. KOGAN:  Basically, yes.


MS. DUFF:  To the extent that there are -- the total service costs is a larger number -- and you had had a cross-examination that made me think about this -- was you're -- Mr. Shepherd was comparing overtime total service costs to FTE, and you said that wasn't really an appropriate denominator for that, because FTE is not the driver of that cost.


MR. KOGAN:  It is the total plan membership, but just to be clear, I think you're referring to total service cost. I would say total pension OPEB and costs, because current service cost is one component, and that is what's basically driven by FTEs, and that's basically directly charged.


But then there is other components of the costs that would relate to -- you could say would relate to both current employees, as well as retirees and other plan members.


MS. DUFF:  That is actually where I was going.


For the newly regulated assets that are starting to be regulated in 2014, there are FTE that work at those 48 generating facilities today.  So it is quite clear, if you work for those 48 facilities, the current service-cost portion of that would be allocated to the newly regulated assets; is that correct?


MR. KOGAN:  Yes.


MS. DUFF:  What happens to the other amount, the total service costs, for someone who used to work at the previously -- the newly regulated assets, they have retired in 2012.  There must be costs associated with that, because there's unfunded liabilities still on the corporate books.


MR. KOGAN:  Yes, there are.


MS. DUFF:  What -- in the application, in terms of the revenue requirement work form, I was trying to find it myself, but have you allocated the total service costs and those other post-employment benefits to the newly regulated assets associated with employees that no longer are employed by OPG?  Can that happen?


MR. KOGAN:  Yes.  It can and it does, and we have.  And the reason is that these are costs that are borne by OPG, and were incurred previously and continue to be incurred, such that we could have the assets that we have today that continue to operate.


So we do attribute those to the -- each of the previously regulated, newly regulated and nuclear operations.  And that is consistent with how we stepped into regulation for those assets back, I guess, in 2008.


MS. DUFF:  To the extent that you had a retiree, someone who has retired prior to 2014, who worked on those newly regulated assets, the reason you have a pension liability is because, from past time, there was unfunded -- there was insufficient funds that were put aside for pensions.  We now know that.


There is an unfunded liability on the balance sheet of the corporate financial statements?


MR. KOGAN:  Yes.


MS. DUFF:  And that has to be allocated?


MR. KOGAN:  Yes.


MS. DUFF:  And could you please explain to me one more time why someone who, their whole working life worked for a non-regulated side of the business would have any of their pension costs now paid for by the newly regulated assets under regulation?  What is the cost driver?


MR. KOGAN:  Since this is getting into a bit of a regulatory -- well, very regulatory principles, is it possible to defer that to the next panel when all of us are on?


MS. DUFF:  Yes.  Actually, what I -- the reason I started was because I was thinking about the pension plan overall.


MR. KOGAN:  Right.


MS. DUFF:  And how costs are allocated and management of that plan.  So that is how we started, and I appreciate I have gone down a bit of a path.


MR. KOGAN:  The two panels are blurred in my mind at this point.


MS. HARE:  You will be on soon enough.


[Laughter]


MS. DUFF:  It is cumbersome to turn up the reference -- we can if we want -- but regarding the Auditor General report, there was some mention of supervisory management staff, to the extent that they're part of the union and questioning their ability to maybe complete their job without any kind of influence by being part of the union.


Your internal audit department, are any of those individuals members of the union, whether it be Society or Power Workers Union?  Could...


[Witness panel confers]


MS. LADAK:  I don't believe so.  Like, I'm just hearing different here, but...


MS. DUFF:  That would be something I would be interested in knowing.


MS. LADAK:  Yes.


MR. FITZSIMMONS:  Sure.  I do know that some of the auditors in our nuclear oversight function are members of the Society of Energy Professionals.  So I can clarify for you –-


MS. DUFF:  I guess as part of that, it's the reporting structure of that internal audit.  I mean, we can pull up your corporate, you know, chart, organization chart, and see how that flows.  But just if you could ensure for me just that reporting relationship and that it -- how it involves the union, or not.


Part of it is the actual employees.  And are they members of the union or not?


And then the second part would be:  Where does that end in the internal audit group?


Do you understand the nature of my question?


MR. FITZSIMMONS:  Yes.  I think what you're asking is -- simply when you look at the -- our organizational chart in our audit function, to the extent that there are employees who are represented by the union, where do they fit into the hierarchy?


MS. DUFF:  Very well.


MS. HARE:  Is that an undertaking?


MS. DUFF:  Please.


MR. MILLAR:  J11.5.
UNDERTAKING NO. J11.5:  TO CONFIRM IF THERE ARE UNIONIZED AUDIT FUNCTION EMPLOYEES AND WHERE THEY FIT INTO THE ORGANIZATION'S HIERARCHY.


MS. LADAK:  There is a function called assurance that we've developed as part of business transformation.


The internal audit piece, which is about 20 people, none of those people are unionized, which is what I was saying.


Mr. Fitzsimmons is correct; a group called nuclear oversight, which provides advice to the nuclear -- chief nuclear officer and does some benchmarking, some of those staff are unionized, but the internal audit function itself --


MS. DUFF:  I used the term "internal audit."


MS. LADAK:  Yes.


MS. DUFF:  In your OPG organization, what are the groups that would comprise that?  So there is the assurance group -–


MS. LADAK:  Which is an umbrella for both internal audit and nuclear oversight.


MS. DUFF:  Okay.  Thank you for explaining that.


The KPMG report highlights a number of opportunities or instances where -- outsourcing or offshore positions, and we're not going to go in camera, but did the extent that you have constraints with respect to what your -- the Minister of Energy or your shareholder has -- I don't know if it's the right verb.


Is that a constraint that your shareholder has imposed?


MR. FITZSIMMONS:  Certainly with --


MS. DUFF:  To explore options of offshoring or outsourcing?


MR. FITZSIMMONS:  Certainly with respect to offshoring, that has been -- that has been an area that there has been concern expressed over.  And it is a constraint.


MS. DUFF:  So it comes to you through your board of directors, in terms of their approvals or directives that you receive from them?


MR. FITZSIMMONS:  I can't confirm whether it is a specific directive.  I have general knowledge that the expectation was that offshoring was not a consideration for any of the functions that we were looking at.


MS. DUFF:  So now that we have this KPMG report, they'll be -- do you think that will influence that at all?


MR. FITZSIMMONS:  I'm not certain.


MS. DUFF:  Okay.  That's fair enough.


MR. FITZSIMMONS:  I know there was at least some public pronouncement on our IT services and offshoring.


MS. DUFF:  But for your management team, how will you know if there's been a change of tone?  Or how will you know if perhaps the cost savings opportunities associated with things that have been previously considered a constraint are no longer there?


MR. FITZSIMMONS:  We are acting -- we are acting right now, and I...


MS. LADAK:  We have had discussions with the government.  I don't know if this...and shared this information with them.  And we're not to be offshoring.


MR. FITZSIMMONS:  I was just going to say we are acting right now that offshoring is not on the table.


MS. DUFF:  Mm-hmm.  But outsourcing is on the table?


MR. FITZSIMMONS:  Outsourcing is on the table, subject to the constraints in the collective agreements.


MS. DUFF:  I appreciate that.


Just for a moment, I would like to turn to -- it's the undertaking response that talks about your response to the Auditor General and has all of the checkmarks.  It is JT2.26.  Sorry, I didn't prepare a compendium.


And on page -- just generally – I'll wait until its pulled up and everyone has it in front of them.


Just in terms of the timing and for my understanding, the Auditor General report was filed in 2013, prior to your filing of the evidence in this proceeding?


MR. SMITH:  No, that is not correct.  The Auditor General's report came out after the filing.


MR. FITZSIMMONS:  December the 10th, actually, I believe the date was.


MS. DUFF:  Thank you.  When I look at this undertaking and the last column, the one on the right, "Associated cost savings," just from the perspective of this Board, this Panel, could you assure us that the actions that you have taken in response to the Auditor General report -- whether they be in the initial application, the first or the second impact statement -- that any cost benefits associated with actions that you have taken in response or already had in place have been flowed through the application?


Did they have -- would they have had to meet your $10 million threshold to be material enough in order to reflect them in this -- in the financial -- in the revenue requirement work forms?


MR. SMITH:  The answer to the question is yes.  They would have had to be reflected in the impact statements.  They would have had to have hit a $10 million threshold.


MS. DUFF:  Individually, or in aggregate?


MR. SMITH:  Individually.


MS. DUFF:  So on page 3 of 4, under "Pensions and benefits" and "Action," the very first bullet point: "Begin implementation of board-directed management pension and benefit reforms."


This was supposedly, according to this, it was -- the planned completion date was Q1 2004, so that has been achieved in terms of reforms for your management pension and benefits?


MR. SMITH:  Sorry, Member Duff.  I may have been unclear in what I indicated.  If it was an item that was already underway, then it would be included in the filing.  If it was something that began afterwards, it would have to have been more than 10 million -- more than $10 million to hit the impact statement.  Sorry, there weren't items that were excluded because they didn't hit $10 million if they were already underway.  That may be helpful.


MS. DUFF:  This particular example seems to straddle very close to the actual filing of your initial application.  "Begin implementation", could you just inform me a little bit of what were the pension and benefit reforms that, I take it, were completed in Q1, 2004?


MR. FITZSIMMONS:  So what was completed was the agreement to move forward with two changes applied to the management staff.  The two changes were to increase their individual pension contributions and also to change their retirement factors from currently the age and service factor of 84 to the age and service factor of 90.


Those changes will not take effect until the beginning of 2016, and I think we had some previous discussion about that.  There was consideration given to some notice requirements associated with the implementation of those items.


MS. DUFF:  By "the board directed", that is your board of directors, did they -- were those the only two that they considered?  Do you know?  Did management provide them with a suite of options that could be considered and your board of directors approved two?  I mean, if it is available -- sorry.


[Witness panel confers]

MR. FITZSIMMONS:  I'm not personally certain.  I just know those were the two that were selected, in terms of reasonable changes that could be made.


MS. DUFF:  I'm just wondering, the considerations, like, where you don't have the constraints of collective bargaining that applies to your management staff, what really are the reforms that are being considered right now by OPG?


MR. FITZSIMMONS:  The major reform that's being considered is working in concert with the work that is going on that's been initiated by the government that is looking at overall pension reform.


Any of the changes that we're looking at, in terms of the sustainability of the plan, are incremental changes, in terms of the overall costs associated with the plan.  And our view has been aligned with the government's view that if we're really to tackle this it lays in reform which delves into a lot more complex and complicated changes that would be associated with the plan going forward.


MS. HARE:  Can I just follow up on that?  This came up the other day with Mr. Shepherd's cross-examination when he asked what have you implemented, and Ms. Earle, you said that the notification was given to management and that it was, as Mr. Fitzsimmons just said, to be effective January 1st, 2016.


Why such a long time before it is implemented?


MR. FITZSIMMONS:  So I think there were a few reasons for that.  First and foremost was a legal consideration, in terms of changes in employment terms and conditions.  So that would have been the first consideration.


The second consideration would have been with respect to our ability and -- to continue to attract employees into the management positions, knowing that some percentage of those positions come from the employees that are in unionized jobs.


And so to the extent that we are pursuing changes through collective bargaining with the unions, that timing would line up with the expiry of the collective agreements.


MS. HARE:  So let's just pursue the first reason, legal considerations.  By law, it says you need to give two years' notice?


MR. FITZSIMMONS:  There isn't a prescribed statute that says it is two years' notice that is required.  There is some consideration of notice, and we had determined that, between the legal notification and the other considerations about our ability to effect changes with other groups, we determined that was reasonable in the circumstances.


MS. HARE:  What does the law say in terms of notice period?


MR. FITZSIMMONS:  I'm not --


MR. SMITH:  Well, I can maybe help there.  It doesn't -- this is a question relating to, as I understand it, effectively constructive dismissal, and it will depend upon the particular seniority of any particular employee.


So there isn't a number of weeks or months or years that you could say would be broadly -- that would apply in any particular circumstance.  But the general consideration is, where you're changing an employee's terms and conditions of their employment, what is the effect of that and do they have a complaint with respect to -- that amounts to some form of constructive dismissal.  That is the general articulation of it.


MS. LONG:  So Mr. Smith, you're talking in generalities.  I'm assuming that there isn't conditions in letters of employment with management that they get two years' notice if there is any change to the pension, or any other benefit?


MR. SMITH:  I am not aware of any, but Mr. Fitzsimmons should answer that question.


MR. FITZSIMMONS:  No.


MS. LONG:  Okay.  Thank you.


MR. KOGAN:  If I just may add, because there is clearly a lot of interest in this area, just for some context off the top of my mind, the cost impacts of the changes that are being implemented for management are, I think, certainly in single digits per year in millions, but I'm thinking it might even be as low as 1- or 2- or $3 million, just given that it is sort of prospective over time, current service-cost impact.  And I just want to throw that out there, since I thought that might be helpful.  It is a minimal impact on cost, as one would expect.


MS. DUFF:  And just to respond to that and take that a little further, so you have your Towers Watson study, which was available in 2011, with the words "unsustainable", and your actions, to date, as you said, are minimal impact on costs associated with the reforms for the management pension.


And you are relying on the coordinated activities of the Minister of Finance.  Are those -- for reforms.  Are those the two that I can -- can you add to that list of other actions that you are taking to address the unsustainable risk?


MR. KOGAN:  So if I may do this in two parts.  I should clarify my comment around the impact on cost.  This is the impact on the accounting costs that is recognized in the period.  There will be also, of course, a reduction in the liability that would be greater.  It's just that that takes sort of a while to flow through the way that the accounting for these costs works and that you recognize these various actuarial gains over time.


So I didn't want to -- I think I left the wrong impression that this is minimal in that sense in terms of the addressing the, I guess, the points raised in the Towers.


With respect to your other part, I think we were more prepared to speak to that to the finance panel.  Again -- and I'm sorry, I hate to do this, but we'd be happy to address that question there, with that -- I think we should do that.


MR. SMITH:  It may be of assistance just to frame your question at a later point.  There was an undertaking that was asked by Mr. Shepherd to itemize the costs associated with each of items 2(a) through to 8 in that report which has been filed, and which the finance panel will be happy to speak to.


MS. DUFF:  Thank you.  I have one final area of questioning.  I think this may involve Mr. Chaykowski, Professor Chaykowski.


You heard a lot about the constraints associated with bargaining with very powerful unions.  I could pull up the transcript references, but the influence of benchmarking studies, and when you bring them to the table, that they're not as influential, the ability to pay.  Would you agree with that?  Do you remember that conversation?


DR. CHAYKOWSKI:  Yes, I do.


MS. DUFF:  So as this Board is sitting here and we have been provided with a lot of information of the constraints, what are the game-changers?  What could change the game?


So we heard about the Minister's imposition of the net zero increase, and how that has reverberated through the rounds of bargaining, and perhaps some patterning and how that has an effect to the final cost.


What are other game-changers that you could draw from past experience and provide that to the Board?


DR. CHAYKOWSKI:  Well, I'm not sure it is a good news story, to be perfectly honest.


You've got a firm which is roughly 90 percent organized by unions.  They are strong unions.


You've got a sector which is very highly organized, in the context of a broader public sector which is highly organized.


So to be, you know, quite candid, I don't know that there is some kind of magic solution to create a game-changer.


The constraints on the ground are what they are on the ground, and I don't see those facts significantly changing.


We have a very clearly well-defined industrial relations framework.  We have a collective bargaining process which is well-established and entrenched; it is the primary determinant of compensation in the broader public sector, and particularly in this sector.


So I quite frankly don't see any major avenue or wedge to change the kinds of outcomes that we have observed.


You will see changes on the margin, but at the end of the day it's going to come down to individual rounds of collective bargaining and the relative power between the parties.


And I think Mr. Fitzsimmons' characterization of bargaining in this sector is as it is understood.  It is tough bargaining.


And going forward, I actually expect it to be quite tough.  I mean, inflation is on the rise again, and unions are attuned to this.  I think it is going to be a very tough industrial relations climate.


MS. DUFF:  The fact that the Towers Watson report said the pension plan is unsustainable --


DR. CHAYKOWSKI:  Yes.


MS. DUFF:  -- that has no impact?


DR. CHAYKOWSKI:  I would say, in my estimation, not as an individual report.


I think it is increasingly and fairly well understood all round that we have significant pension issues throughout the broader public sector.  And that's why the government is so focussed on it.  That's why, I think, all the parties are focussed on it.


But if you ask me, you know, as a broad consideration what is the strategy, I would say that a lot of unions are holding out.  Pensions are extremely important to their members, as they are to all of us.  It is a tough issue to make concessions on for unions, because it is so important.


So I won't say that those issues are intractable, but they're amongst the most difficult.  And I quite frankly think that is why the government is so attuned to the pension issues throughout the broader public sector, and, as I understand it, increasingly in this sector, to try to be the third party that facilitates moving the parties along, to create pensions that are, in fact, sustainable.


And I think at the end of the day, you know, all the parties at the bargaining table are going to have to make some concessions, but I think they're going to have to get there with the help of -- in many cases, with the help of the government.


MS. DUFF:  We haven't had any evidence about the other pension plans in the province.  I know you have talked generally about the industry.  We're talking about OPG's in particular.


MR. CHAYKOWSKI:  Right.


MS. DUFF:  Which is unique in terms of its performance and its situation that it is in today, in terms of the liability that's on its balance sheet.


You're saying that that, in particular, provides no differentiation with the comments you have just made about the industry in general?


DR. CHAYKOWSKI:  It is out of my area to make specific, to be able to make specific comparisons between the situation, the financial situation of the OPG pension and other pensions.


But I would say that in my experience, the generic issues -- whether you're talking about solvency problems or that sort of thing -- it is an issue elsewhere.


And pressure to increase employee compensation contributions, these are generic issues.


MS. HARE:  I think we are going to take our break now.  We will be back at 25 to 12:00.


MS. DUFF:  Thank you.


--- Recess taken at 11:12 a.m.


--- On resuming at 11:38 a.m.


MS. HARE:  Please be seated.  The Panel will continue with its questions.  I think Ms. Duff still has a few questions.


MS. DUFF:  Thank you.  Before the break we were -- I was talking to Professor Chaykowski regarding game-changers, and you had provided your opinion.  And there's a few ideas or propositions I would like to explore with you.


In this current application, OPG is currently providing about 60 percent of the generating -- generation used in Ontario, I believe.  I don't know the exact number, but it was around that.  That is steadily falling as new generation is coming on.


So the strike situation and the risk of a strike threat, I mean, we could have potentially 40 percent-plus of generation still to be fulfilled by other means and companies.  Do you think that is a game-changer?


DR. CHAYKOWSKI:  I guess my answer to that would be, I think that the supply of this service is basically quite critical.  And you're still talking very, very, very large numbers that would have a significant impact on the public, and so that I think that my conclusion would be the same as it would be, whether it was slightly higher or slightly lower percentage, it is just that critical.


MS. DUFF:  The risk of a government rate freeze, like, how would that impact?


DR. CHAYKOWSKI:  Sorry, a government --


MS. DUFF:  Negotiations.  Freezing hydro rates, the rates to be charged to consumers.


DR. CHAYKOWSKI:  I couldn't answer that question.  I don't know.


MS. DUFF:  Okay.  Thank you.  Those are my questions, thank you.


MS. HARE:  Thank you.  Ms. Long?


MS. LONG:  I just have a few questions for the panel.  If you could turn up the AMPCO compendium, K11.2.  Just a question of clarification for Mr. Fitzsimmons.


If we go to page 11 of the compendium, where you were discussing this morning the trending total hires and staff levels.  Do you have that?


MR. FITZSIMMONS:  I'm getting to it.


MS. LONG:  Okay.


MR. FITZSIMMONS:  I'm there.


MS. LONG:  And you had had the discussion of new hires being 77, 2012, 75 year to date as of August 2013.  And you were asked the question with respect to whether or not those individuals were being assigned to the regulated business or the non-regulated business, and you said that you couldn't answer that question.  And I was a bit confused as to why that would be, because my assumption would be that the new hires would be nuclear operators or highly specialized skills that you needed and therefore they would be part of the regulated business.  So is that a fair assumption?  And you just can't pinpoint down to the exact employee?


MR. FITZSIMMONS:  That's right.  I wanted to be -- I was trying to be critically correct, and what I was saying was the majority of those hires would have been in nuclear operations and in engineering and consequently in the regulated business.


I'm sure there would have been smatterings of other hires in there that were deemed necessary, and I just, I couldn't make that distinction.


MS. LONG:  Okay.  Thank you for clarifying that.


And my final question for the panel is, with respect to the Auditor General's report, you have been asked a lot of questions about it.  We went over the undertaking -- well, the response, actually, as to how you are addressing certain issues that have been identified.


But what can you do -- how can you assist this Panel that at the end of the test period, if the Auditor General were to take a look at your business again, what step -- I understand the steps that you're taking, but I guess I'm wondering about the follow-through to make sure that these same problems would not be identified at the end of the test period.


So my question is two parts.  Who is ultimately responsible for making sure that these initiatives get completed?  And I guess how is that being tracked to make sure that at the end of the day these problems are resolved?


MR. FITZSIMMONS:  Okay.  So we have a very rigorous structure that's following up on each of these actions.  They're tracked by plan.  The executive accountable for this is my boss, who is the senior vice-president of people and culture.  She has a director working underneath her who is coordinating all of the plans which fall to other vice-presidents or directors within their accountable areas.  They meet regularly to review status updates on plans and to make sure things are being tracked and are on mark to be completed.


We are meeting -- I'm not certain the actual frequency, but we are meeting with the Auditor General periodically to give them status updates on what progress we've been -- we've made in a lot more detail than just the overview that we gave you of the actions that are being taken.


So there is a lot of structure to -- there's a lot of structure to committing to what we -- the actions that we undertook.


MS. LONG:  Okay.  Thank you.


MS. HARE:  And I have one final question, which I would like to ask in camera.  It may be that it is unnecessary, but out of an abundance of caution, I would like to go in camera, and then the transcripts can show whether or not it was necessary or not.


MR. MILLAR:  Madam Chair, we will need a moment to make sure everything is set up.


MS. HARE:  Thank you.  I guess I should have warned you about this.  And has everybody in the room signed the declaration?  Oh, Mr. MacIntosh?


--- On commencing in camera at 11:45 a.m.


MS. HARE:  

[Page 59, line 7 to page 60 line 7 redacted]



[Page 59, line 7 to page 60 line 7 redacted]


MS. HARE:  Okay.  Thank you.  We will go back in public.  We will go back on the air.

--- On commencing public session at 11:48 a.m.


MS. HARE:  And again then, Mr. Smith, you and OPG will determine what should be on the record and what you would prefer not to have on the record -- on the public record?  You look puzzled by that.


MR. SMITH:  No, no.  That part I understood.  I was just noodling in my own mind a question I might ask --


MS. HARE:  Well --


MR. SMITH:  -- that follows up that might be in camera.  So I was thinking of my re-examination and do I want to ask in re-examination a question which itself will be in camera.


I think I will ask the question.  So if we're in camera, I might just ask the question now, if that's --


MS. HARE:  We're not, but we can go back off.

--- On commencing in camera session at 11:48 a.m.


MS. HARE:  I guess while we're on the air, I should have said, Mr. Smith:  Do you have redirect?  That is public.

MR. SMITH:  Just one question for the in camera portions.


MS. HARE:  Sure.
Re-Examination by Mr. Smith:

[Page 61, line 5 to page 63, line 9 redacted]


[Page 61, line 5 to page 63, line 9 redacted]


MR. SMITH:  The test period number is going to be small.

MS. HARE:  The test period is April 1, '15, right?  It is nine months of the year.

MR. KOGAN:  I think I understand what you're getting at.


MS. DUFF:  I would like to follow up on a conversation that I had with Mr. Kogan.  The question that we decided to defer to panel number 7, it's going to come up.

MR. KOGAN:  Right.


MS. HARE:  Sorry, can I go on-air now?


MS. DUFF:  Sure.


MS. HARE:  No?  Well, I don't know what you are going to ask, so yes?


[Laughter]


MS. DUFF:  Yes.

[Laughter]

--- On resuming public session at 11:51 a.m.


MS. DUFF:  I will repeat my question.  During the conversation I had with you before the break, I was asking about the newly prescribed hydro assets and the allocation of pension costs that are associated with the current application for 2014 and '15.


And I wondered if you could undertake, in preparation for panel 7, the calculation of excluding -- including only the current service costs associated with the direct FTE and allocated FTE, the newly prescribed assets, and working through that requirement work form excluding the additional allocated costs.


I'm just thinking through the assumptions myself, and think, in my question, could I add any more -- add other instructions, but --

MR. KOGAN:  Maybe I could just -- I understand what you're getting at.  Just to clarify, there are probably -- well, not probably, but there would be more than just current service costs associated with somebody who is here today working at that plant.  Because there would be, for example, an obligation that they have accumulated over time, and there is an interest component to that obligation and any associated amortizations and so on.


So I'm just thinking through whether -- is it you're getting just at the current service cost?  Or component of costs associated with the current employees?  Or whether it would be all right for us to reflect on that and maybe include that as part of the undertaking.

MS. DUFF:  Okay.

MR. KOGAN:  I'm in your hands.

MS. DUFF:  I was thinking of current employees, but I don't want to somehow constrain the answer, if you think that there is important information for the Board to consider.


And also you would flow through the tax implications as well.

MR. KOGAN:  We most certainly would.

MS. DUFF:  Okay.  Can we have an undertaking for that today, in preparation for when we resume with panel number 7?


MR. MILLAR:  J11.7.
UNDERTAKING NO. J11.7:  In preparation for panel 7, to calculate, including only the current service cost associated with the direct FTE and allocated FTE, the newly prescribed assets, and working through that requirement work form excluding the additional allocated costs, or the component of costs associated with the current employees.


MR. SMITH:  I understand.


MS. DUFF:  In July.


MR. SMITH:  I understand.


[Laughter]


MS. DUFF:  In two hours.


[Laughter]


MS. HARE:  Mr. Smith, did you have more redirect?

MR. SMITH:  Yes.  Just a few questions, not many, Madam Chair.

MR. SMITH:  Let me, if I might, pick up on a question that Member Duff asked of you, Dr. Chaykowski, but I am going to redirect the question to you, Mr. Fitzsimmons.  It was about impact of a potential rate freeze.


If I get the dates wrong I am sure you will correct me, but my recollection is that there was a rate freeze in around 2002 to 2005, electricity rate freeze.

Can you tell us what impact, if any, that had on moderating your unions' wage demands?

MR. FITZSIMMONS:  It didn't, during those periods.

MR. SMITH:  To your knowledge -- still to you, Mr. Fitzsimmons -- to your knowledge, how did the benefits of the OPG pension plan compare to the other Ontario Hydro successor companies?

MR. FITZSIMMONS:  They're the same.

MR. SMITH:  And to your knowledge, either Mr. Fitzsimmons or Mr. Kogan, how does their funding of their plans compare to yours?

MR. KOGAN:  The deficit for both plans on a going-concern basis is very much the same.


I think ours, as of January 1, 2011, which was the previous funding valuation, was in the half-a-billion dollar range.  And I understand from the Hydro One evidence that, as of a similar time period, it was very much also half a billion.

MR. SMITH:  And Mr. Fitzsimmons, do you have any -- is that your understanding as well?  Or do you have any different understanding?

MR. FITZSIMMONS:  I don't.

MR. SMITH:  Okay.  Dr. Chaykowski, we had a discussion, you will recall, about progression, and this was progression through the pay bands in the PWU collective agreement based on seniority, without the need for a formal performance evaluation.


Do you recall that discussion?

DR. CHAYKOWSKI:  Yes, I do.

MR. SMITH:  And to your knowledge, how does that compare to the terms of other collective agreements across the broader public sector, on the unionized side?

DR. CHAYKOWSKI:  Okay.  So I would say that it's not uncommon.  Now, I would preface my comments by saying that I don't recall seeing any statistical data that would allow me to say, you know, X percent of collective agreements have or don't have certain types of salary progression.


And different collective agreements might have slight differences in wording and so forth and slightly different constraints.


But the general point is that the union goal on salary progression is standardization, standardization of treatment, and I would add to that, language that reduces managerial discretion.


So I would point to two specific examples that come to mind that illustrate this.  One would be, for example, from the Ontario Public Service, the OPSEU, which is the main union, the Ontario Public Sector Employees Union.  Their collective agreement, I believe, for fixed-term employees, for example, has a clause which basically says you will progress through the salary range when you have accumulated a certain number of hours.


Another one that is very prominent and that I would draw your attention to because it was something that I believe the Drummond Commission report highlighted was teacher collective agreements, which include salary grids, and they provide for salary increases that are linked to teacher experience, years of service, I think during the first ten years, and also, you can get increments as you acquire additional qualifications.


So I think, as these examples illustrate, it is not uncommon to see these kinds of salary grid progression models in the broader public sector.


MR. SMITH:  Final question, I believe, Mr. Fitzsimmons, for you.  Dr. Chaykowski, in answer to a question, referred to union willingness to exercise the grievance procedures contained in collective agreements.  Let me just focus it on OPG.


Roughly how many grievances does OPG receive per year?

MR. FITZSIMMONS:  We measure in terms of the cycle of grievances, and on average on the books at any time we would have about 350 grievances.


MR. SMITH:  And those would come from where?


MR. FITZSIMMONS:  From the unions.


MR. SMITH:  And roughly in proportion to the split of your unions or some other proportion?


MR. FITZSIMMONS:  Slightly more with the Power Workers than the Society, in terms of the split.


MR. SMITH:  Give me just one moment to check my notes.  I think I've got everything.


Thank you.  Those are my questions.


MS. HARE:  Thank you.  Thank you very much, witnesses.  You are now excused.


Mr. Smith, is your next panel ready?


MR. SMITH:  They are.


MS. HARE:  Are they in the room?


MR. SMITH:  Five minutes.


DECISION:

MS. HARE:  Okay.  That's fine.  In the meantime, I will read the Board's decision with respect to the confidentiality of the Electric Utility Cost Group Data.


Based on the new information received on behalf of the Electric Utility Cost Group with respect to the data filed in response to Schools Interrogatory No. 84, the Board has determined that this data will remain confidential.


The issue in review was whether, because of reverse-engineering, the identity of other companies could be ascertained.  The conclusion of the Board is that, because this is a possibility, this benchmarking data should be deemed confidential.


This decision is without prejudice to arguments that might be made in future cases with respect to this data or other benchmarking studies.  And I would like to confirm that that data has not already been placed on the public record.


MR. SMITH:  Confirmed.


MS. HARE:  And Mr. Millar?  Confirmed?


MR. MILLAR:  Yes, that's right.


MS. HARE:  Okay.  Thank you.  So would you like to take a five-minute break?


MR. SMITH:  Yes, please.


MS. HARE:  Okay.


--- Recess taken at 12:04 p.m.

--- On resuming at 12:11 p.m.


MS. HARE:  Please be seated.
ONTARIO POWER GENERATION - PANEL 7


John Mauti, Previously Affirmed

Andrew Barrett, Previously Affirmed

Alex Kogan,  Previously Affirmed

MS. HARE:  Mr. Keizer, I think all of your witnesses have already been affirmed; correct?


MR. KEIZER:  Yes, they have.


MS. HARE:  Okay.


MR. KEIZER:  I would just remind the witnesses that they remain under oath.  And since they have, I don't think I need to reintroduce them to you, although you haven't seen Mr. Mauti, I guess, until -- since the first panel, which seems to be in the distant mists of the past.


MS. HARE:  But we remember.


[Laughter]

Examination-In-Chief by Mr. Keizer:


MR. KEIZER:  So if I may, I just have, actually, one real question in examination-in-chief.


And if I could ask each of you whether you adopt the evidence relevant to panel number 7, as detailed in the letter of June 5th, 2014 that OPG filed with the Board, setting out the witness panel responsibilities.  And that letter has been marked as Exhibit A1, tab 9, schedule 1, and includes any interrogatories and undertakings.


MR. BARRETT:  I do.


MR. KOGAN:  I do.


MR. MAUTI:  I do as well.


MR. KEIZER:  Thank you, panel.


That is all of my questions in examination-in-chief.


MS. HARE:  Okay.  Thank you.


Mr. Crocker, I believe you are up first on behalf of AMPCO?


MR. CROCKER:  Yes, thank you.


MS. HARE:  Do we have a compendium which should be given an exhibit number?


MR. CROCKER:  Yes, please.


MR. MILLAR:  K11.3.
EXHIBIT NO. K11.3:  AMPCO CROSS-EXAMINATION COMPENDIUM FOR PANEL 7.


MR. CROCKER:  Just for information purposes, we have also filed several copies of the Ontario nuclear funds agreement.  And if we need to refer to it in detail, it is there and there are copies for the Board.  And we can mark that as an exhibit if we need it.  We may not.


MR. MILLAR:  Why don't we mark it, Madame Chair, just to save time?


MS. HARE:  Yes.


MR. MILLAR:  K11.4.  That is the Ontario nuclear funds agreement dated October 2004.

EXHIBIT NO. K11.4:  ONTARIO NUCLEAR FUNDS AGREEMENT DATED OCTOBER 2004.


MR. MAUTI:  Could I get a copy of that?


MR. KEIZER:  I think in our evidence it was produced as a web link, but it wasn't produced in hard copy.  So if Mr. Crocker has got a while before he gets to his examination, maybe could we have copies made or something?


--- Mr. Millar passes copy to Mr. Mauti.

Cross-Examination by Mr. Crocker:


MR. CROCKER:  For the record, gentlemen, my name is David Crocker and I am cross-examining -- I am counsel to and cross-examining for the Association of Major Power Consumers in Ontario.


I would like to just take two seconds and explain briefly what this cross-examination is about.  I only have two points to make, but it will take me a bit of time to get to those two points, and I think they're significant.  Both of them are significant.


They relate to the -- to ONFA and other issues surrounding ONFA, and I would like to go through some of the background of a previous decision of the Board so that the Board understands how we're suggesting these issues are treated, and then deal with the two of them sequentially.


And as I say, it will take me a bit of time to get to them.  As I indicated to Mr. Keizer at the beginning of this, if he undertook to have his panel agree with me on both issues, I only had two questions.  But he didn't undertake to have his panel agree, so this cross-examination will be a bit longer.


MR. KEIZER:  I'm still waiting for the two questions.


MR. CROCKER:  At the outset of the compendium, we reproduced Regulation 53/05.  And on page 2 we've reproduced -- apparently page 2, we've reproduced section 6.2 – subsection -- or I guess it is clause 6.2.8.


I would like to read it:

"The Board shall ensure that Ontario Power Generation Inc. recovers the revenue requirement impact of its nuclear decommissioning liability arising from the current approved reference plan."


And those terms are defined on the first page of the regulation.  I don't think I need to read them, but they are defined.


The way in which those issues are treated, I suggest -- and I will put this in the form of a question -– was first dealt with by this Board in EB-2007-0905; do you guys agree with that?


MR. MAUTI:  That was our first payments amount application, where the issue of nuclear liabilities and its costs was first discussed and the Board-approved methodology as a result of that hearing, yes.


MR. CROCKER:  So you do agree?


MR. MAUTI:  Yes.


MR. CROCKER:  And on page 3 of the compendium, we've reproduced parts of the -- and following, parts of the Board's decision which describes the way in which the matters are treated.


And the bullets at the bottom of the page are of interest.  And these are the issues:

"Depreciation of the [asset retirement costs]"
-- which is shortened here to be ARC.
"…component of the net book value of the prescribed nuclear plants is included in the test period revenue requirement.

"2, nuclear waste variable costs for Pickering and Darlington are included in the revenue requirement as either fuel costs or depreciation.

"3, the rate base for 2008 and 2009 would include the average net book value of OPG's Pickering and Darlington nuclear stations.  Those net book values include significant amounts of ARC as shown in tables 5-2 above.  OPG proposed applying its debt rate and return on equity to the entire rate base, including unamortized ARC, to determine the revenue requirement.  And then accretion expense and the earnings on segregated funds, both of which affect OPG's reported income under GAAP, are excluded from the revenue requirements under OPG's proposal."


As I understand it, the Board is repeating in this part of their decision, OPG's application -- OPG's wish list for these issues; do you agree with that?


MR. BARRETT:  Certainly, that was our proposal.  I am not sure if I would characterize it as a wish list, but that was our proposal.


MR. CROCKER:  I said wish list.  That was your proposal; rather than the Board's decision, it was your proposal.  Okay.


And then the Board comments at page 80 of their decision, 5 of the compendium, that the table - which is not particularly relevant:

"...deals only with the return on rate base aspects of each method.  It omits depreciation of unamortized ARC and the other elements of the revenue requirement proposed by OPG that were not opposed by any party."


If I then can go back -- as I understand it, none of the parties to that hearing objected to OPG's proposed -- proposal with respect to issue 1 and 2 and the last one -- I'm sorry, just the first two.  I think the last one as well, but just the first two.  Is that your understanding?


MR. MAUTI:  Sorry, when you say "issue 1 and 2," what are you exactly referring to?


MR. CROCKER:  The first two bullets that I read earlier.


MR. MAUTI:  The depreciation on the ARC and the variable costs?


MR. CROCKER:  Right.


MR. MAUTI:  I believe this is -- seems to be the last page of the Board's decision, so I'm assuming in the previous pages to that, that it is not in this compendium, that it would have said that.  I haven't gone back and reviewed the entire decision from 0705 as to whether there was any objection from any intervenors at that point.  The Board has allowed that as a component of the methodology.


MR. CROCKER:  Right.  The Board's findings with respect to these issues are reproduced at page 6, and I am going to read the elements of this that I think are important to the questioning that follows:

"The Board finds that Ontario Regulation 53/05 does not obligate the Board to accept OPG's use of the rate base method and that the Board has the discretion to set the revenue requirement using other methods."


And then in the next bullet, about one, two, three, four, five lines down, almost at the end of the line:

"The Board has determined that OPG's revenue requirement related to the cost of nuclear liabilities for the prescribed facilities should not be calculated using the rate base method.  Instead, the Board finds that OPG shall use a method that provides separate rate base treatment for the amount of unfunded liabilities."


And I suggest what the Board meant by that is explained in -- more clearly on the following page.  And this is the important part of this:

"The Board will require that the return on a portion of the rate base be limited to the average accretion rate on OPG's nuclear liabilities, which is currently 5.6 percent.  The portion of rate base that attracts that return will be equal to the lesser of the forecast amount of the average unfunded nuclear liabilities related to the Pickering and Darlington facilities and the average unamortized ARC included in the fixed asset balance for Pickering and Darlington.  When the average unfunded nuclear liabilities exceed the amount of unamortized ARC in fixed assets, then the portion of rate base that attracts 5.6 percent return would be capped at the average amount of unamortized ARC.  If the average unfunded liabilities are forecast to be lower than the average unamortized ARC, it is appropriate to limit the portion of the rate base that attracts the 5.6 percent return to the unfunded amount.  That approach recognizes that OPG has raised debt or used its retained earnings to fund part of the unamortized ARC."


My question is, is that your understanding?  I mean, it is clear, that is the way that the issues I am going to be dealing with going forward are dealt with -- have been dealt with since this decision.  Is that your understanding?  Do you agree with that?


MR. MAUTI:  Yes, it is.  This is the OEB-approved methodology that we have applied in this hearing and previous hearings as well subsequent to this decision, yes.


MR. CROCKER:  Okay.  In that context then, let's go to some issues with respect to ONFA and -- I'm sorry, the Ontario nuclear fund agreement and the way it is treated in this application.


We have used -- we reproduced at page 8 part of the pre-filed material, and you say at line -- OPG says at line 5:

"The current approved ONFA reference plan covers the 2012-2016 period."


I have some questions with respect to the reference plan.  The reference plant is not reproduced in the -- in any of the material before the Board, is it?


MR. MAUTI:  The context of the material that went into the reference plan itself, it was not -- it was discussed as part of the EB-2012 application we had for clearance of deferral and variance accounts, where there was lengthy discussions on what's happened and the changes as a result of that reference plan.


MR. CROCKER:  It is not a privileged or confidential document, though?  That's not part of the reason why you didn't include that.  I just wondered why you didn't include it.


MR. MAUTI:  I believe if printed it would take about 14 full three-inch-thick binders, so I think the context of it is the sheer volume of it.


MR. CROCKER:  All right.  That's fine.  And I assume, considering it covers the period 2012 and 2016, that it's in some respects prospective.


MR. MAUTI:  I wouldn't characterize it as prospective.  It reflects the information that was known and that was revised during the time of looking at all the components of updating that reference plan.


So it uses the best information that existed at that time, to forecast what those costs would be.


MR. CROCKER:  The prospective part of it is the forecast.  A forecast is included, is what I was referring to.


MR. MAUTI:  Perhaps.  The entire nature of the Ontario nuclear funds agreement and the reference plan is to take a full life-cycle view of managing, decommissioning, and nuclear waste obligations.  By its very nature we need to forecast forward several decades, both operations, as well as the cost to manage these programs over time.


So to that extent, the establishment of the liability and the revision to those liabilities and costs, by definition, cover a very long period of time, yes.


MR. CROCKER:  Okay.  And why was there a new plan developed in 2012?


MR. MAUTI:  One of the requirements of the Ontario nuclear funds agreement process is to, given the long time frame and nature, as I mentioned, for these obligations, is to periodically revisit those assumptions and update them for, you know, changes that have occurred for better information, for updates and cost estimates, and the requirement -- and ONFA is to update them periodically and at minimum on a five-year cycle.  So 2011 was the expiry of the previous ONFA reference plan, and it required an update at that point.


MR. CROCKER:  Was there not a specific change or were there not specific changes that precipitated this as well?  Or was this just something which, over the passage of time, was required?


MR. MAUTI:  Well, as part of updating the reference plan there are changes that happen in a variety of aspects of the assumptions that go into this and the operations.


This was the passage of the five-year period since the previous one, and any and all changes and updates and estimates are reflected as part of this new reference plan.  So it was the expiry of the previous five-year window.


MR. CROCKER:  So it wasn't triggered by the extension of the life of Pickering, for instance?


MR. MAUTI:  The extension I think you're referring to, the life of Pickering, was one of the aspects of the reference-plan update that was tabled, presented, and approved by the Province in 2011.


MR. CROCKER:  All right.  You say in the page of the pre-filed material we produce on page 10 of the compendium, right at the beginning, line 1, that "the higher variable used fuel and low intermediate and" -- I'm sorry, "low and intermediate level waste" -- that is L, ampersand, ILW costs -- "reflect higher storage and disposal base line cost estimated, as well as a lower discount rate".  That's what you've said, correct?


MR. MAUTI:  Yes.


MR. CROCKER:  If you look at the graph which is on the previous page, page 9, you show those cost increases.  I am looking at line 2, "used fuel storage and disposal variable expenses".


Those are the expenses that we're talking about in the previous reference I made?


MR. MAUTI:  It would be both lines 2 and 3, since the line you quoted also talked about low and intermediate level waste.


MR. CROCKER:  True.  I didn't include it because the more significant costs are at line 2.  Okay.  If you go with me to page 15 -- sorry, 11.  My compendium was prepared earlier and it is an earlier edition.  So, I'm sorry, my numbering is different.

You see the chart on page -- table 4?


MR. MAUTI:  Yes, I do.


MR. CROCKER:  In this table, the disposal costs and the storage costs are separate.  In the previous table I showed you, they were joined; correct?


MR. MAUTI:  Table 4 deals with the -- I guess the fixed components of the change in ARO and asset retirement cost.


The previous table deals with the incremental or variable expenses, based on fuel and waste that is generated.  The way we track it is that for every incremental fuel bundle or cubic metre of waste that is produced, there is a cost associated with that, and for the purposes of the revenue requirement table, it was provided as the full cost for both the storage and disposal, the variable components.


MR. CROCKER:  On table 4, the -- in item 4 and again in 10, those costs are going down, are they not?


MR. MAUTI:  Did you mean line 11, not 10?


MR. CROCKER:  Yes, I'm sorry, 11.


MR. MAUTI:  So just if you look at the totals on row -- or column H, from row 4 and row 11, the first table at the top deals with the change that resulted at the end of 2011.


The table at the bottom deals with the change as a result of the higher confidence that was achieved on fuel channels, which led to changes in station lives at the end of 2012.


So if you add the two together on row H, they do show a net increase, but again, I think it is more important to recognize the costs that you're dealing with in the previous table are not these costs.


This is the change in the asset retirement obligation for the fixed cost of those programs.  The previous page is the variable costs going forward to manage incremental waste.


So they're not necessarily related.  They both deal with used fuel disposal, but they're measuring two different things.


MR. CROCKER:  But you would agree with me -- I understand that, but you would agree with me that the costs -- excluding Bruce -- the costs of these programs are decreasing over the period of time that is set out in table 4?


MR. MAUTI:  Well, again, the way that we do the costs is to look at the program in total.  Then the attribution between the prescribed facilities and Bruce for the amounts that you see in table 4 are largely driven from the proportionate change in the life-cycle volumes of waste, say for the used fuel program.


So if you're talking about the programs as a whole, you have to look at the total.  If you're talking about the amounts that are attributed to the prescribed versus Bruce facilities, you have to look at the underlying changes in the volumes over the entire life-cycle for these programs, because that determines how you're allocating those costs between the prescribed and Bruce facilities.


MR. KEIZER:  Sorry, Madame Chair, just, I guess, a bit of confusion.  My friend has said that the costs are decreasing over a period of time, but I am not sure I understand from the table where the period of time is.


MR. CROCKER:  No, I --


MR. KEIZER:  Oh, sorry.  I see it.  From December 31, 2011 and 2012.  Thank you.


MR. CROCKER:  Okay.  I don't think -- I don't fully understand your answer, and maybe -- but let me go back to my question again.


My question was:  The costs -- excluding Bruce, because for the purposes of this discussion, we're talking Pickering and Darlington -- am I wrong in suggesting that this table shows decreasing costs for those programs?


You can explain to me whether -- why you have answered the way you have answered, but I need you to tell me whether I am right or I'm wrong, and if I am wrong, why I am wrong.


MR. MAUTI:  Again, I think if you're talking about the costs of the programs, then you have to look at the total cost of the program across the entire nuclear fleet, including Bruce.


MR. CROCKER:  Why?


MR. MAUTI:  Again --


MR. CROCKER:  Just because this is the way you set up the table, why?


There are all kinds of other things in here that are exclusive to Bruce and Pickering.  Why can't I ask you to conclude with me that the costs you have depicted on this table with respect to Pickering and Darlington are reducing over the period of time you're talking about in there?


MR. MAUTI:  This table looks at the costs of specific waste management programs, and the used fuel disposal program we're talking about is effectively a highly centralized program, with the majority of its costs are fixed costs for the entire fleet.


What we do is allocate the impacts of changes in those programs between stations.  We then group the prescribed stations and the Bruce stations.


So if you're asking if those programs are becoming more expensive or less expensive, since they're fixed-cost programs that are shared amongst all of the fleet and technology, that is the only way we can describe whether those programs are more or less expensive.


The way they're attributed between the prescribed and Bruce facilities -- and maybe I'm not doing a good job of explaining that -- it is a cost that has to be split amongst the stations.  For fixed costs, the most fair and appropriate way to split those costs would be what percentage of the total fuel bundles for this program will be coming from station A, B, C or D.


As we go through this ONFA update that was done in 2012, through the two steps that we see here, we have had extensions in the life of the Pickering station, as well as extensions in the life of both Bruce A and Bruce B.


So it is a combination of the life-cycle volumes of waste coming from all of these stations that have to be taken into account to determine whether the costs that are going to Pickering or to the prescribed versus the Bruce stations are going up or down.


I'm not sure if that helps.


MR. CROCKER:  That helps.  How does the extension of the life of the facilities you describe affect the costs?


MR. MAUTI:  Specific to these programs, the used fuel program?


MR. CROCKER:  Yes.


MR. MAUTI:  The costs for the programs are sort of classified into a fixed component to the ones that don't vary with volume or don't vary directly with volume, and those that vary directly with volume.


That second piece is what we're talking about with those variable costs per bundle that you referred in the previous table.


These costs that you see here are the ones that are not synonymous or do not move with the volume of waste that would result.


So as you have to extend some of these -- if the Bruce and the Pickering stations last longer, they produce more fuel bundles, the facility itself has to stay open longer to be able to manage that incremental waste.  The fixed costs to have that facility there, the property taxes, maintenance and whatnot would be longer.


So as a result, there is a fixed component within that program, that increases due to the stations operating longer.


MR. CROCKER:  Okay.  I gather your answer to my question was they increase, the costs that you have described increase because of the longer life of those facilities.  That's not -- that's correct, isn't it?


MR. MAUTI:  I'm sorry, if that's all you wanted, yes, they increase.


MR. CROCKER:  Okay.  Going back to the comment that you make that we reproduced at page 10 of the compendium then, that the higher variable used fuel and L&ILW costs reflect higher storage and disposal base line cost estimates.  That comment is made despite what you have described here for the specific costs exclusive to Pickering and Darlington.


I understand what you have told me about measuring different things, but I am suggesting to you that that's -- that's what allows you to make the statement that you made -- that I have just suggested to you.  Correct?


MR. MAUTI:  No.  I think the facts of how the costs are incurred allows me to conclude the statement I made.  I don't follow your inference on that.


MR. CROCKER:  Okay.  If you could go with me, please, to page 15 of the compendium.


MR. KOGAN:  Your version or our version?


MR. CROCKER:  I think this is all of our versions.  This is the same table that we were just talking about.  You can go to whatever table you -- what page you want, the previous page or this page --


MR. MAUTI:  I'll go to 15.  I'm fine.


MR. CROCKER:  Yes, it is the same table.


Fair to say that you've described your programs in this area -- there are five programs described in this area.  The first is the decommissioning program, correct?  The second is the low- and intermediate-level waste storage program.  The third is the low- and intermediate-level waste disposal program, and then you have the two used-fuel disposal programs.  Correct?


MR. MAUTI:  That's correct.


MR. CROCKER:  The storage programs -- the two storage programs are short-term programs, correct?  And the disposal programs are long-term programs.  Correct?


MR. MAUTI:  That's  probably a useful way to try to distinguish them, yes.


MR. CROCKER:  Okay.  I don't think we need to -- in light of the fact that you've agreed with me readily with that, I can skip some of the stuff that I was going to take you to to confirm that.  But just so that we are absolutely clear, you say the same thing -- OPG says the same thing on page 17 of the compendium, in the middle of the paragraph labelled (c) and (d).


And you say -- I'm wrong.  I will get to what you said in a minute about that.


What you said about that point that I think is interesting is you said:

"Decommissioning, used-fuel disposal, and L&ILW waste disposal, which together make up over 80 percent of the total estimated ONFA life-cycle liability..."


You would agree with that statement, wouldn't you?


MR. MAUTI:  Yes, that's what we said, yes.


MR. CROCKER:  Okay.  And in the material we produced from various -- following the various presentations you have made in 2012 and 2015 -- distinguish between the short-term programs and the long-term programs.  Correct?


MR. MAUTI:  2012-2014, yes.


MR. CROCKER:  Did I say '15?  I meant '14.  I also said page 15 when I meant page 11.  And I went to law school.


But what you have said on the -- let me flip over to your second presentation slide on page 21.  What you have said in this slide is that the storage programs, the two storage programs -- and you have listed them as dry-fuel and wet-fuel storage -- are paid by OPG -- they are OPG cash-funded.


Do you see that comment in the sort of orange balloon or circle?


MR. MAUTI:  Yes, they're funded through OPG cash and not through the funds in the Ontario nuclear funds agreement.


MR. CROCKER:  Right.  And the disposal programs that you describe on the right are funded through the Ontario nuclear funds agreement program; correct?


MR. MAUTI:  That's correct.


MR. CROCKER:  Okay.  We have repeated that several times in all of the slides afterwards.  We don't have to go through them.


MR. MAUTI:  Just to make sure that -- because I am not sure exactly where we're going with this, but there is a component, once the stations are shut down and OPG is not operating those facilities, that those funds would be coming out of the Ontario nuclear funds agreement program.


So it would be incorrect to suggest 100 percent of all of the storage programs are OPG cash-funded.  That is a slight nuance if you are trying to draw that line between the two.


MR. CROCKER:  Okay.  Fine.  Can you turn to page 25 of the compendium, please, and look at AMPCO interrogatory 82.


The question -- this is what we've asked you to do.  We've asked you to verify that this is correct, starting at line 16, that:

"The nuclear segregated funds are two funds which are the decommissioning segregated fund and the used-fuel segregated fund, and there exists five nuclear decommissioning and waste management programs.  The decommissioning program is funded by the nuclear decommissioning fund; the remaining four programs are funded by the used-fuel segregated fund.  Is this understanding correct?"


And you say:
"In accordance with ONFA, the decommissioning segregated fund is established to pay costs associated with the decommissioning program, the low- and intermediate-level waste program, certain costs of the used-fuel storage program incurred after the stations are shut down..."


Which is just what you have said.
"...and the costs of the low- and intermediate-level waste storage program incurred after the stations are shut down."


Also what you've just said.
"The used-fuel segregated fund is established to pay for costs associated with the used-fuel disposal program and certain costs of the used-fuel storage program incurred after the stations are shut down."


That is what you've just said to me, correct?


MR. MAUTI:  Yes.


MR. CROCKER:  Okay.  All right.  We have one more thing in the answer:

"The costs of the used-fuel storage and low/intermediate-level waste storage programs incurred during the station's operating lives are funded from OPG's operating cash and in accordance with the ONFA are not withdrawn from the segregated funds."


Okay?  That is how those programs are funded.  That is the distinction in the way in which the storage and the disposal programs are funded, correct?


MR. MAUTI:  Correct.


MS. HARE:  Was there a question there, Mr. Crocker?  You have been reading to him what he wrote.


MR. CROCKER:  I am coming to the question.


MS. HARE:  Okay.  Good.


MR. CROCKER:  One of the two questions -- one of the two points.  One point for you to agree with, and then I am going to ask you the question.  At line 20 on page 26 of the pre-filed material, OPG says, "Withdrawals by OPG for ONFA expenditures," which would be the disposal programs we talked about; correct?


MR. MAUTI:  ONFA itself has a long list of what the required or eligible expenditures are, but generally, yes.


MR. CROCKER:  "...require the approval of the
province.  Disbursements of funds are allowed to address cost for long-term programs such as used fuel disposal..."


Which is what we just talked about.

"...L&ILW disposal and decommissioning."


Okay.  If we go to page 27, then, this table describes the revenue requirement for the items that are listed for the years that are at the top of the page.


So that for -- let's stick with used fuel storage and disposal for the moment, at line 2.  In 2010 you asked for 23.5 million, and 26 million in 2011, and then a big jump in 2012 to 51.9 million.  And from then, going forward, relatively steady, 52.7, 56.1, 56.7; correct?  That's obvious.


MR. KOGAN:  Sorry, no, that is actually not quite correct, because you said that is what we asked for.


So for 2010 through 2012, those are actual amounts, to the extent there's some variances...


MR. CROCKER:  I'm sorry.  The amounts for 2014-2015 are what you are asking for?


MR. KOGAN:  Correct.


MR. CROCKER:  Okay.


MR. BARRETT:  Subject to just one caveat, that we have updated our return on equity numbers as part of the second impact statement.  And I note that this table is -- was part of our original September filing.


MR. CROCKER:  I don't have the second impact segment so I don't know how the numbers have changed.


MR. KOGAN:  There is actually no impact on the revenue requirement impact of the updated, that particular update.


MR. CROCKER:  The chart that we have produced on the next two pages distinguishes the expenses for disposal and storage.


Would you agree with me that the projected cost for disposal in 2014 -- which is chart 3 -- is 44.1 million, and the proposed cost for -- or the budgeted cost or the asked-for storage is 12.1 for 2014?  Correct?


MR. MAUTI:  Yes, that would be numbers at the bottom of the chart 3, under the "UFD variable expense and UFS variable expense" column.


MR. CROCKER:  The equivalent numbers for 2015 on chart 4 are 44 million for disposal and 12.6 for storage?


MR. MAUTI:  That's correct.


MR. CROCKER:  Going back to what we described earlier as the five programs, three disposal programs and the two storage programs, and the difference in treatment of those storage programs, if you go back to the -- to line 1 on the table on page 27, do you not agree with me that the costs of -- the disposal costs I described to you just now, 44.1 million in 2014 and 44 million in 2015, are to be taken out of the depreciation -- are covered by the depreciation of asset retirement costs?


MR. MAUTI:  No, that's not correct.


MR. CROCKER:  Why is that not correct?


MR. MAUTI:  Because those are the amounts -- they're the variable component for incremental fuel bundles, which is line 2 on page 27.


MR. CROCKER:  I understand that, but you were asking -- okay.  The 2014 number, the $56.1 million, that's simply the $44.1 million for disposal and the 12 -– or 44 million for disposal and 12.1 for storage; correct?


MR. MAUTI:  It is those costs associated with the fuel bundles projected to be used in 2014 to generate nuclear electricity, that there would be a used fuel disposal variable component of.


MR. CROCKER:  Right.  They're in the chart that I put to you, chart 3 and chart 4; correct?


MR. MAUTI:  Correct.


MR. CROCKER:  Right.


MS. HARE:  Mr. Crocker, is this a suitable time to take our lunch break?


MR. CROCKER:  I'm sorry, Madam Chair.  I lost track of time.  Can I just ask a couple of more questions, complete the first part of my first question, and then --


MS. HARE:  Yes.  Yes, that would be fine.


MR. CROCKER:  I'm sorry for losing track of time.


Go back to page 25, please, or head to page 25.  I have also lost track of where we are.  And look at your response to AMPCO Interrogatory 82.  You say:

"The used fuel segregated fund is established to pay for costs..."


This is, I'm sorry, at line 31.

"The used fuel segregated fund is established to pay for costs associated with the used fuel disposal program and certain costs of the used fuel storage program..."


The ones that you talked about earlier.

"...incurred after the stations are shut down."


Okay?  I suggest to you that that is not -- these are not costs which are to be funded out of -- these are not part of the -- should not be part of the revenue requirement for the test period; in other words, 2014 and 2015 here.


Only the storage costs, the costs that are funded by -- as you indicated in your slides, that are funded by OPG are to be -- are those costs, and the $44 million and 0.1 in one year and the $44 million in the second year are not costs which should be part of rate base?


MR. MAUTI:  Maybe I will try it this way.  These programs that you have listed here in the response to AMPCO Interrogatory 82, there's the used fuel disposal program.  That program has both fixed costs and variable costs, and this interrogatory is dealing with how money is taken out of the Ontario nuclear funds agreement.


The charts on pages -- I guess on page 27 with the revenue requirement, I think we're confusing the revenue requirement build-up of what the OEB-approved methodology is, and the components of how ONFA funds are there to actually reimburse OPG for the costs incurred on these programs.


So I think we're in part mixing the funding and the revenue requirement aspects and your questions are kind of bouncing between the two.  So that might be part of the issue.


And just because there's a -- on page 27, line 1, dealing with the depreciation and asset retirement cost, you can have an asset retirement cost related to the used fuel disposal program, the same way you can have an asset retirement cost for any one of those five programs.


So line 1 is not -- or, sorry, line 2 is not exclusive to used fuel storage program.  The used fuel storage program impacts line 1 as well.


But again -- so that distinguishes between the fixed and variable component, but AMPCO 82, in terms of the funding, what is eligible to be withdrawn from the ONFA agreement, really doesn't have a bearing on how the revenue requirement itself is calculated.


And maybe that is the bigger disconnect.


MR. CROCKER:  Madam Chair, I don't think I am going to be able to complete -- we're going to have to go round a couple of more times on this issue, because I -- we are at a –- we are disagreeing with one another.


So I will come back to it after lunch.


MS. HARE:  That would be fine.  I do remind you of your time estimate, though.  So you have taken pretty much an hour.  So you have one hour left.

MR. CROCKER:  The second part of this will be shorter.


MS. HARE:  That's fine.  So we will come back at ten after two.  Thanks.


--- Luncheon recess taken at 1:02 p.m.

--- On resuming at 2:15 p.m.

MS. HARE:  Good afternoon.  Please be seated.


Mr. Crocker, are you ready to resume?

MR. CROCKER:  Thank you.


I want to finish up the last point.  If we could go to the slide, Mr. Mauti, at page 21 of the compendium, you've distinguished the way in which storage issues and disposal issues are funded.  One comes out of cash; the other comes out of ONFA.

Can you explain to me the difference?

MR. MAUTI:  This presentation was, I believe, one I gave to the Pickering Community Advisory Council, and I was trying to explain to them how the back-end costs of nuclear decommissioning and waste management are handled and managed, and to distinguish the monies that are set aside under the Ontario Nuclear Funds Agreement segregated funds.


And the entire -- or the first principle as to why those funds were developed, these would be to --


MR. CROCKER:  I just need -- I have a time constraint, Mr. Mauti.  I need for you to explain to me what you meant in terms of the difference between cash-funded and ONFA-funded.

MR. MAUTI:  Certain programs get reimbursed out of the Ontario Nuclear Funds Agreement segregated funds, and certain programs get paid by OPG with its operating cash flow.


MR. CROCKER:  And the disposal issues are funded from ONFA; correct?  That's what you've said?


MR. MAUTI:  Correct.


MR. CROCKER:  ONFA is a program to fund now, in today's dollars, a liability which is going to occur 30, 40, or however many years in the future; correct?

MR. MAUTI:  It's to ensure that sufficient funds are accumulated over the operating lives of the nuclear stations such that it will be able to discharge those long-term obligations, yes.


MR. CROCKER:  Right.  The same thing as financial assurance would be for any waste disposal site that the Ministry of the Environment approves now which is going to close 60 years ahead of time.


They ask for financial assurance.  It is based on revenue year over year.  That is how it is funded.  That is the theory of this; correct?


MR. MAUTI:  I'm not as familiar with your comparison, but it sounds like it is about the same kind of approach, yes.


MR. CROCKER:  Could you go, then, please, to table 1, page 9?


The number 1 on that table, the depreciation of asset retirement costs, that's a -- one of those costs that is going to accrue X number of years in the future; correct?

MR. MAUTI:  I'm not sure if I would phrase it that way.


These would be, again, from a revenue requirement sense of what's to be collected from ratepayers, the amounts of obligations that are known today that are being recovered off the life of the nuclear stations.

MR. CROCKER:  I think we just said the same thing in different ways.  Yours was clearer.

The item at line 4 is the same kind of thing, isn't it?  That's an inflation factor; correct?

MR. MAUTI:  No.  Line 4 is the return component on the rate base for the asset retirement costs, and reflective of the Board-approved methodology with the "lower of" concept that you walked me through this morning.


So that would be the comparison on lines 4 and 5, is the return.

MR. CROCKER:  Well, 5 was not something which was approved by the Board, but it takes us off track here.

So are you disagreeing with me, that it is -- that line item describes another element of funding a future cost, which is to be funded out of ONFA?

MR. MAUTI:  This isn't a future cost you're trying to recover.


We had a discussion earlier about the rate base concept related to the asset retirement costs, and the Board had determined that, rather than receiving the weighted average cost of capital, there is this weighted average accretion rate you would get and conditions within that.


So I just do that as part of the return calculation that the Board has authorized, as opposed to line 1, which is a specific future cost that you are trying to recover.

MR. CROCKER:  What I need to know from you is why the future disposal cost -- that is, a cost which is to be incurred X number of years down the road, one of those long-term future costs -- why that isn't covered by the revenue you accrued, in this case during the test period, for lines 1 and line 4.


And I suggest it is.  And I suggest it is because why, otherwise, would you bother distinguishing in chart 3 and 4 -- as I pointed out -- the differences between the storage issue and the disposal issue?

And aren't you being disingenuous by grouping them together in line 2?  Maybe inadvertently disingenuous, but disingenuous nevertheless?


MR. MAUTI:  No, I don't think we're being disingenuous, because the interrogatory that you walked me through specifically split out the cost between disposal and storage.  It was done to represent the variable nature of the cost associated with new waste being generated.

I'm trying to go back to the first part of your question that you were trying to --


MR. CROCKER:  Yes.  Why wouldn't the long-term cost of that 52.7 for 2013 -- i.e., the 44 million or -ish, whatever it was; I think it was 0.1 -- of disposal costs be included in the line -- in the ONFA-funded matters, which are described here in line 1 and line 4, I suggest to you.

MR. MAUTI:  Again, I will just go back to the nature of cost as being fixed and variable.  That's what determines how we've laid out the costs in this table.  That's how the Board-approved methodology for recovery of nuclear liabilities requires us to identify those costs.


They were grouped this way because, again, line 1 represents fixed costs, and those fixed costs that are recovered through depreciation of that asset retirement cost.  Line 2 has both a storage and a disposal component, but it is related to the incremental, in this case, fuel bundles that are generated as nuclear generation occurs.


So it is a different way of grouping them, perhaps, but it is a way that reflect the Board-approved methodology.  And through the various interrogatories, I think we have split them out to your satisfaction.

So again, I am not sure -- I'm not sure what parts you feel that we're not describing or disclosing.

MR. CROCKER:  Are you saying to me, then, categorically -- and this is the last question I will ask and I'll move on -- that the $80.7 million that you are recovering in 2013, or proposing to recover in 2013, does not include the $44 million that you were looking for to cover disposal costs, the variable disposal costs?


MR. MAUTI:  There is absolutely no double-counting between those numbers, no.

MR. CROCKER:  Okay.  I would like to move on, then.


Once again, the Board approved in 2007 that you can recover the lesser of the unfunded nuclear liability or the ARC; correct?

MR. MAUTI:  The unamortized asset retirement cost, yes.

MR. CROCKER:  Okay.


MR. MAUTI:  Actually, let me just rephrase.  There is a calculation of which rate is applied to that rate base component, and that lesser of determines which rate is used to apply to that.


MR. CROCKER:  I was trying to simplify that.  Okay.  I understand now.  We can acknowledge that.


Turn to the graph, please, of page -- the table, please, at page 39 of the compendium.  Line 32 is the ARC, correct, that the Board said that you can recover if it is lesser than the nuclear -- the unfunded nuclear liability.


MR. MORTAGE:  Line 32 is the lesser of the ARC and UNL.  It happens to be ARC in all the years, and again, just to clarify, for '10 to '12 it is not what we were approved to recover.  Those are the actual amounts that have occurred.


MR. CROCKER:  Right.  22 is the unfunded nuclear liability.  Line 22.  And line 32 is the other item, the ARC, correct?


MR. MAUTI:  Line 31, I believe, is the average asset retirement cost.  So it is the line 32 is the lesser of line 19 and line 31.


MR. CROCKER:  Okay.  I'm sorry, line 31.  Okay.


And line 22 is made up of -- let me do this another way.  Lines 14, 15, 16, 17, and 18 indicate what has to be covered by the nuclear liability issue or the nuclear liability balance.  Correct?


MR. MAUTI:  No.  Lines 14 to 18 are basically reconciliation or roll forward of the segregated fund balance.


MR. CROCKER:  I'm sorry, I meant it the other way around.  Lines 14 to 18 are what you have to cover the -- or what you are suggesting that you have to cover the liability.  The nuclear liability.


MR. MAUTI:  The ONFA-funded portion of that, yes, those are the ONFA segregated funds.


MR. CROCKER:  Okay.  And this is -- just so that we're clear, this is something that we -- this is not something new.  This is something we discussed at the technical conference, do you recall?


MR. MAUTI:  I believe so, yes.


MR. CROCKER:  Yes, okay.  The earnings that you have set out at line 15, and particularly the $326.5 million for 2013 -- although I could have picked any year -- that is not actually what you earned, is it?


MR. MAUTI:  Well, first off, it is a budget number in 2013.  But if you're going to the point of, if the segregated funds for the decommissioning program, for example, are overfunded, we do only record the target rate of return for the segregated funds and not necessarily the actual returns that the investments of those funds may have generated that year.


MR. CROCKER:  And you indicated, when I was cross-examining you on that at the technical conference, it is because of your accounting policy.  Do you recall that?  I can read it to you if you need me to.


MR. MAUTI:  No.  I reviewed the transcript, and it's the -- it's reflecting of the conditions within the Ontario nuclear funds agreement that do not allow us to record that, and as per our accounting policy we look at the contract within which we're operating, and that determines that we do not recognize those portions above that target balance to complete.


MR. CROCKER:  I'm not going to go through ONFA, because it is going to take more time than I've got.  We will argue, when we get to it, whether you are required to or not.  That's your interpretation.


But if you look to the table that we prepared and disclosed more than 24 hours ago, the real return for that period was, if we look at the projected...


MR. MAUTI:  Are you reading from something in your compendium, Mr. --


MR. CROCKER:  Hold on a second.  I'm sorry, it is page -- what page?  45 of the compendium.  Sorry.  I thought I had indicated that.


The real return on that investment is about a third of the way -- almost halfway down the page it says "return on investment of $854 million".  Do you see that?


MR. MAUTI:  You mean 2013, I'm assuming there?


MR. CROCKER:  Yes.


MR. MAUTI:  Yes.


MR. CROCKER:  Okay.  You see that.


MR. MAUTI:  I see it, yes.


MR. CROCKER:  And we've taken from your annual reports -- this information, it's not included, is it, in any of the pre-filed material?


MS. DUFF:  Mr. Crocker, may I just ask you the source of this table?


MR. CROCKER:  Yes.  It's all been taken from -- Mr. Mortage put it together.  It's all been taken from their annual reports.  All of this information is from their annual reports, not -- and it is not in the pre-filed material.


MS. DUFF:  Thank you for clarifying.


MR. KEIZER:  Do we know when you say it is taken from the annual reports?  Are you able to identify where or what part of the report you are looking at?  It would be helpful just as we verify the table as we go forward just to know exactly what particular --


MR. CROCKER:  You can look at page 50 of the compendium.  I wasn't going to refer to it.  I needn't have referred to it, but --


MR. KEIZER:  That's fine.  I just wanted, for information purposes, to understand where you got the numbers from, that's all.


MR. CROCKER:  Okay.


MR. KEIZER:  Thank you.


MR. CROCKER:  And once again for 2013, you haven't indicated that you earned $624 million or that you project or -- in 2013.  Correct?  That is the second number on that column in red.


MR. MAUTI:  Sorry, 624?


MR. CROCKER:  Yes.


MR. MAUTI:  That's the change in the -- due to the province for recognition of those amounts that are over and above the target return for the year.


MR. CROCKER:  We'll talk about whether that is due to the province or not in a sec.


If that amount were included in -- if we go back to the table on page 39 -- if it were included on earnings for the period that -- I'm correct, am I not, in assuming that the average unfounded -- unfunded nuclear liability balance would go down by an equivalent amount?  Correct?


MR. KOGAN:  Obviously, as we've discussed, we don't at all agree with the premise, but sure, if you want to do the math and you adjusted the earnings number at line 15, more earnings means more funds, means lower unfunded liability at line 22.



MR. CROCKER:  Right.  And then -- I'm not going to do the math, but the -- then the amount that you would need to recover in revenue for the test period would then be significantly lower than the average asset retirement costs at line 31.  Correct?


MR. KOGAN:  That's absolutely incorrect.


MR. CROCKER:  Well, explain to me why.


MR. KOGAN:  Because if you increase using the Board's methodology the amount of the segregated funds and you decrease the unfunded nuclear liability, you are, if anything, going to be possibly in a situation where the unfunded nuclear liability will be lower than the asset retirement cost, so the amount at line 32 will be lower --


MR. CROCKER:  That's what I wanted you to agree with.


MR. KOGAN:  No, but if you let me finish, please.


And as per the Board's methodology, the difference between the asset retirement costs and the unfunded nuclear liability receives the weighted average cost of capital.


So whereas right now the entire amount is at the weighted average accretion rate, which is lower than the weighted average cost of capital, you will now be exposing some of that amount to the weighted average cost of capital, which would increase the revenue requirement.


MR. CROCKER:  How much of that is sum?


MR. KOGAN:  Well, I'm sorry I haven't done the math to run through the -- you know, what the new "lower of" number would be, but directionally it can only go up; it won't go down, is what I'm trying to say.


MR. MAUTI:  Any time you reduce the unfunded nuclear liability, it can only cause an amount to be exposed to the weighted average cost of capital to be a greater risk, not a lower risk.


MR. CROCKER:  Are you suggesting, then, that by including that amount in earnings, you would not be reducing the amount that would be -- that you would need to be recovered -- that would need to be recovered for -- the revenue requirement that you would need pursuant to the Board's formula?


MR. KOGAN:  The revenue requirement would go up pursuant to the Board's formula for the prescribed facilities, which is what we're talking about on this table.


MR. CROCKER:  Okay.  I'm sorry.  All right.  We will check your math.  We will do the math, and if we disagree we will argue it.


What portion of -- can you tell me, please, what portion of that $624 million is for the prescribed facilities?  Do you know?  That is, the non-Bruce facilities?


MR. KOGAN:  No, we don't have that number.


MR. CROCKER:  Can you provide that to us, please?


MR. KOGAN:  Sure, we will undertake to apply our allocation methodology to do -- to do that.


MR. KEIZER:  Is that something readily available or is that...


MR. KOGAN:  It will be a new calculation.  It's not something we typically do.  We just have to make some assumptions about applying some simple percentages.


MR. KEIZER:  The only reason I am asking that is because we got into this in the last proceeding, where we end up doing a calculation that took weeks to do.  I just wanted to be –- understand –-


MS. HARE:  No, I appreciate that.


MR. KEIZER:  -- as to the nature of it.


MR. KOGAN:  No.  This one wouldn't take weeks, no.


MR. MILLAR:  J11.8.
UNDERTAKING NO. J11.8:  TO CALCULATE WHAT PORTION OF THE $624 million IS FOR THE PRESCRIBED NON-BRUCE FACILITIES.


MR. CROCKER:  Can you tell me, please, what portion of the asset retirement cost is attributed or should be attributed to the decommissioning liability?


MR. MAUTI:  We track, when we do the ONFA reference plan, the changes related to the programs.  But going back to talk about the amount of ARC that's specific to a program, we don't track it in that way.  We track it by station, but we do not track it by individual programs.


One of the -- I believe one of the AMPCO interrogatories had asked for that.  We could turn up which one that is.


But we don't track it that way.  There is not a requirement to do it that way for accounting, so we don't have that.


MR. CROCKER:  The decommissioning -- if we go to the top of your chart -- I'm sorry, not your chart, our chart on page 45, the -- we have indicated that the decommissioning -- the asset retirement fund for decommissioning purposes is over-funded by 12.3 percent.


Can you agree with that?


MR. MAUTI:  This would be at the end of the first quarter 2014, assuming that would be 845 million divided by 6,878?


MR. CROCKER:  Right.


MR. MAUTI:  Looks about right, yeah.


MR. CROCKER:  Okay.  If it is over-funded, do you still need it -- is it still -- is there still a requirement that it be contributed to?  Sorry for the sentence, but you know what I mean.


MR. MAUTI:  Actually, in fact, since the inception of ONFA in the 2002, there's never been quarterly contributions to the decommissioning fund.


It started in 2002 to be fully funded.


MR. CROCKER:  Okay.  The over-funding triggering amount is 120 percent, isn't it?


MR. MAUTI:  There's a condition within ONFA that when the decommissioning fund is 120 percent funded in comparison with its liability, there would be an option at that point to move the amount over 120 percent, half of which would go and only go into contributions to the used fuel fund on OPG's behalf, and then the province of Ontario would get another 50 percent of that excess amount directed to them.


MR. CROCKER:  Do you expect that to happen during the test period?


MR. MAUTI:  Not being able to foresee equity returns over the test period, but based on the target returns for the fund, no, we do not expect it to get to 120 percent.


MR. CROCKER:  And although it's, in quotation marks, "over-funded" by 12.3 percent, for ONFA purposes it doesn't get -- it's not over-funded until it gets to 20 percent over-funded -- 120 percent.  That's correct, isn't it?  That's the way ONFA deals with it?


MR. MAUTI:  I believe there's words and conditions that call an amount of a surplus and a defined term.


The amounts in the fund are higher that the liability in the balance to complete.  The -- again, the express purpose of ONFA is to set funds aside for the long-term.  These are many decade-long programs.


The fact that it's a higher amount in the fund now than the liability is there, it was never supposed to be used to be withdrawn for any other purpose.  There's restrictions against withdrawing it.


The fact that you get to that 120 percent threshold simply allow OPG to be able to then contribute and move money to the used fuel fund, if there was still amounts to contribute and the used fuel fund is not over-funded.  It is still unfunded.


MR. CROCKER:  Some of my presumptions were disputed, and I'm then not going to go on with -- along that road, and as a result of that I have nothing further.  Thank you.


MS. HARE:  Okay.  Thank you, Mr. Crocker.


Mr. Shepherd, you are next?


MR. SHEPHERD:  Well, Madam Chair, I actually didn't expect to be up yet, but I have some cross prepared.


MS. HARE:  Could you identify a suitable place for a break?  Not at 3:00 because we started later, but whenever kind of fits in with the direction you are taking?

Cross-Examination by Mr. Shepherd:


MR. SHEPHERD:  Thank you, Madam Chair.


I think I know all three of you, witnesses.  And my name is Jay Shepherd.  I am counsel for the School Energy Coalition.  I have a compendium, which I think has been provided to everybody.


MS. HARE:  Yes, we have that.


MR. MILLAR:  Madam Chair, that will be Exhibit K11.5, and it is volume 1 of SEC's panel 7 compendium.
EXHIBIT NO. K11.5:  VOLUME 1, SEC CROSS-EXAMINATION COMPENDIUM FOR PANEL 7.


MR. SHEPHERD:  Madam Chair, based on estimates, I had prepared about an hour's cross this afternoon.


MS. HARE:  That would be very good.


MR. SHEPHERD:  And so I --


MS. HARE:  That's good.  We're not keen to sit til 4:30 on a Friday.


MR. SHEPHERD:  I am very relieved.  Thank you.


[Laughter]


MR. SHEPHERD:  Witnesses, I wonder if you can turn to page 2 of our compendium.  And you will recall, I think, Mr. Barrett and Mr. Mauti, in panel 1 -- I think it was panel 1, or maybe it wasn't.  You were asked to update the drivers of the deficiency?


MR. BARRETT:  Yes, that's correct.  It was panel 1.

MR. SHEPHERD:  And this is your response.  And I wonder if I can ask you to just walk through some of these things and see if I can summarize these in a way that I can understand.


I am going to go first to page 4 of our materials, because most of this has already been covered.  We talked about it with the nuclear panel.


On page 4 is the nuclear deficiency of one-billion-521.  Do you see that?


MR. BARRETT:  Yes, I do.


MR. SHEPHERD:  And that's now current, right?  There is no adjustments to that?


MR. BARRETT:  Yes.  This is reflecting the second impact statement.


MR. SHEPHERD:  Now, I saw today J9.6, which says -- and this was foreshadowed by Mr. Kogan the other day -- revenue requirement increases of about $38 million for taxes relating to pensions.


Is that going to be in a new impact statement, and will that affect this deficiency?


MR. BARRETT:  That is a very recent calculation.  I think it was actually done late last night.  The company hasn't decided what it will do with those revenue requirement amounts.  A change to the rates and riders of that magnitude would require us to go back to the OPG board for approval.  So we need to have some further internal discussions before we know how we're going to proceed with those amounts.


MR. SHEPHERD:  You have some other things.  For example, in the second impact statement N2-1-1 you had $33 million of increased costs that you didn't recognize in that impact statement, right?


MR. BARRETT:  I think you're referring to the first impact statement.


MR. SHEPHERD:  Sorry, the first one; that's right.


MR. BARRETT:  That's right.  There were $33 million of costs that we did not seek recovery of, and we set that out in that first impact statement.


MR. SHEPHERD:  I also heard the other day that you talked about the fact that although your resulting increases for the Society are going to be 1.75, maybe, you have included a lesser amount in your application?


MR. BARRETT:  Yes, I think Mr. Crawford would have indicated the business planning assumptions around certain of the comp amounts, and that is another challenge that we'll have to manage within the proposed revenue requirements.


MR. SHEPHERD:  I am just wondering whether it is possible at some point to get a summary, a list, of all those things that you believe are increases in your costs that are going to happen, in fact, that you're not actually asking for in your payment amounts.


I mean, we have identified those three, but maybe there is other ones throughout.  Can you just give us a table of them?


MR. BARRETT:  Excuse me.


[Witness panel confers]


MR. KEIZER:  I guess...


[Board Panel confers]

MS. HARE:  Excuse us for a minute.


[Board Panel confers]

MR. KEIZER:  Madam Chair, I am not quite sure I understand the relevance of the question.  If we're not actually seeking the money in the revenue requirement, why would we actually produce it?


MS. HARE:  I didn't actually understand Mr. Barrett to say that.  I heard him say that they would have to go back to the OPG board, and what we're a little puzzled about is, are you going to go back to the Board and reflect that in a new impact statement or not?


MR. BARRETT:  At this point I don't know, Madam Chair.  I'm going to have to have discussions with OPG senior management.  As I said, that most recent calculation reflecting the impact of the valuation is a very late-breaking number, and we need to have some internal discussions about how we're going to proceed.


So sitting here this afternoon, I don't know.  But just to return to the $33 million that we had discussed earlier, Mr. Kogan reminds me that subsumed within that $33 million was the amounts that we're not seeking related to the compensation matters.


So it is not an additive.  It is subsumed within the 33 million.


MR. SHEPHERD:  We do have a Darlington update coming next week which presumably will also have some dollars attached to it.


MR. BARRETT:  I don't think we're 100 percent sure on that at this point.  We'll have to wait and see what the final analysis is of those numbers.


MR. SHEPHERD:  Madam Chair, the reason why I am raising this is not just to be difficult.  The Board should be able to know what the actual costs are that are being forecast, even if the utility is saying, Well, some of it we don't want recovery for.  You should at least know what the actual costs are, because that is your logical starting point for just and reasonable rates.


Then, if they want to say, We don't want this part, or, We don't want that part, that's fine; it is transparent.  But first you should know what the right numbers are.


I will give you an example.  One of the numbers on the 33 million is Bruce lease.  Bruce lease is included in the application as an $80 million credit.  The adjustment is actually $60 million, right?  Because there is a $20 million adjustment to that calculation in the first impact statement.


MR. BARRETT:  Give us a minute just to pull that up.


MS. HARE:  I think it might be more useful, though, to get a time estimate as to when you would be able to know what those numbers are and know what the board -- your board is going to ask you to do.


Now, would you have that by the time we resume the hearing on July 14th?


MR. BARRETT:  Oh, absolutely.  We will be discussing this tonight and over the weekend and next week.  So we will certainly -- certainly know by the 14th.


MS. HARE:  Well, then I take Mr. Shepherd's point.  Either way, it would be important for us to know, but if they don't know today, I don't think there is any point in going at it piecemeal.


MR. SHEPHERD:  No, and I wasn't going to.  Really, all I wanted to do was get an undertaking on the record.


MR. KEIZER:  But for purposes of that 33 million, my understanding is that there is a table in N1-1, page 3 of 23, which does show the breakdown of the 33 million.


MR. SHEPHERD:  Undoubtedly.  That is where I got the number from.


MR. SMITH:  That was the purpose of the undertaking?


MS. HARE:  But your undertaking is broader than that.


MR. SHEPHERD:  My undertaking is for all items that they know their current forecast is different from what the application says.


MR. BARRETT:  I guess the -- one of the challenges I see with that is that costs are -- change all the time.  Every day there is new developments in any business, and numbers move up and down.


And the approach that we have to these applications is to file an application on the basis of a consistent set of information -- that is the 2013-2015 business plan in this application -- and then periodically do impact statements to reflect material changes in circumstance.


And the -- our thinking around that is that it's -- given the thousands and thousands and thousands of numbers that are in the application, it is impossible to constantly be updating all of them.


So I think there's -- there's got to be an element of pragmatism around the tracking of numbers in these type of applications.


So I would just make that comment, as -- in terms of context and how OPG approaches the filing of information and the updating of information.


MS. HARE:  Mr. Keizer?


MR. KEIZER:  Well, just along those lines, I mean, we have provided impact statements, and we have tried to show as things have changed or evolved, and obviously have disclosed previously the unclaimed amount, being the 33 million.


So I think Mr. Barrett is correct.  I mean, we -- things are evolving and changing.  You can't continue to do variances on every aspect of the application.


So I have concerns about the scope of the undertaking, what's required, and I think we sought what we need to seek within the impact statements, and they have been fully disclosed with respect to what is not in there.


So I am not sure what is to be gained by providing more lists of things as we continue to change.


MS. HARE:  But there is also an outstanding undertaking to provide a new impact statement.


MR. KEIZER:  Yes.  With respect to the information that Mr. Barrett just raised today, yes.


MS. HARE:  Are you satisfied with that, Mr. Shepherd?


MR. SHEPHERD:  Madam Chair, we will see what they file next week, and it will either be either clarify things or not, and, I mean, one of the problems has been in this application that the numbers keep changing and not everything keeps getting updated fully.


And I'm not blaming OPG.  It is a lot of stuff.


MS. HARE:  Right.


MR. SHEPHERD:  But it has been difficult to follow, and we have seen that a number of times.  So I was just trying to get a snapshot that was clear.


MS. HARE:  Right.  And I --


MR. SHEPHERD:  But we'll see what they file next week.


MS. HARE:  And I actually asked, would it be ready by the time that the hearing resumes, it strikes me now, so it would be more useful at the time of the technical conference.  That would be July 8th.  Would that be possible?


MR. BARRETT:  We will do what we can.  That is all I can commit to at this point.


MS. HARE:  Thank you.  Does this get a new undertaking number then, Mr. Millar?


MR. MILLAR:  Yes, let's call it J11.9.
UNDERTAKING NO. J11.9:  TO advise the items for which OPG knows their current forecast is different from that in the application.


MR. MILLAR:  Madam Chair, just so we're clear -- I don't want any confusion in the future -- you requested it be ready before the technical conference.  Currently the technical conference is only for the Darlington refurbishment project.  Are you anticipating that this undertaking would also be subject to questions?

MS. HARE:  Well, so I have just made this up, but --


[Laughter]


MS. HARE:  I get to do that.  Well, it would strike me as an opportunity to maybe review those numbers before the hearing.  So if nobody has an objection to that, although I do appreciate the technical conference was only for Darlington, that, to me, seems like a practical solution.


But if anybody objects to that, I would be happy to hear it.


MS. DUFF:  I think one way or another we would need to know if there is going to be a third impact statement or not.  That would need to be clarified by the time of the technical conference.

MR. KEIZER:  Oh, no, I understand that, that we would be able to try to clarify, I think, before the...


MS. DUFF:  There may not be one?


MR. BARRETT:  Yes, there may not be one.  We haven't made the final determination.


MR. MILLAR:  Madam Chair, the mics may have gone off on the dais.


MR. KEIZER:  I heard Ms. Duff loud and clear.


MR. SHEPHERD:  I did not.

MS. HARE:  It says they're on.

MR. MILLAR:  Okay.  They're working now.

MR. SHEPHERD:  So back to page 4 of our materials, this is the nuclear deficiency at 1-billion-521.

And I just want to briefly take you through it.  We already went through it with the nuclear panel, but some of these numbers are slightly different and clearer now, which is good.


The first component of that billion 521 is 377.1 million because of lower production; is that right?  That is the difference between 5,251.5 at the top, and 4,874.4, which is revenue at current rates of the currently forecast production?  377.1?

MR. BARRETT:  So I may not have got the first reference, but I think the way to look at the impact of production is to look at the line labelled "Total change in revenue requirement."  That is the first -- which is the first line after the various cost categories.

And then to compare that with the revenue requirement deficiency, and that delta will reflect the impact of the lower production, forecast production in the test period, relative to -- relative to the production that was used to set rates in the prior test period.


MR. SHEPHERD:  That is 377.1, isn't it?

MR. KOGAN:  That's correct.  That's the math.


MR. SHEPHERD:  The reason it's the same number is because the approved revenue requirement at the top is the revenue at forecast production at current rates.  And the revenue at current rates, the second-last line, is the same rates, but at your new forecast production, right?

MR. BARRETT:  That's correct.


MR. SHEPHERD:  So they would be the same number.


The next one is Bruce lease.  That is 190.8 million.  And it -- will you accept, subject to check, that last time you said that the net credit to ratepayers -- that is, in the last case -- was 271.1, and currently you say it is 80.3 million.


So the differences between those two, 190.8, is an increase in your deficiency, right?

MR. BARRETT:  It has that effect, yes.

MR. SHEPHERD:  And in fact, that has now been reduced by another 20 million, but you haven't asked for that; right?

MR. BARRETT:  We haven't asked for that 20 million.


MR. SHEPHERD:  Okay.  Then the next one is the depreciation item, 70.5 million.  And that is essentially all because of the depreciation on the asset retirement costs, right?


MR. BARRETT:  As indicated in the "Notes" section.


MR. SHEPHERD:  Yes.  And then the next on is the cost of capital, 45.9 million, which is a reduction, and that's because your debt costs -- your -- because your ROE has gone down or because your debt cost has gone down?


MR. BARRETT:  It's a combination of both.


MR. SHEPHERD:  Then all the rest of it, essentially all of the rest of it -- there is a couple of little things, but essentially all the rest of it is OM&A and related tax impacts, right?  928 million?

MR. BARRETT:  Yeah, I think that is a good summary description.  Again, as we discussed with many of the panels, a big chunk of this is pension and OPEB costs.


MR. SHEPHERD:  Well, and in fact, 512.1 million of that is pension and other post-employment benefits, right?


We talked about that during the nuclear panel.

MR. BARRETT:  I don't recollect that number, but...


MR. KOGAN:  It is in the $500 million range.  I have a slightly different number written down, but it's not to quibble.


MR. SHEPHERD:  And the other 400 million is all other OM&A impacts, right?

MR. BARRETT:  In general.


MR. SHEPHERD:  Okay.  So can we conclude from that that at least some part of your nuclear deficiency is the result of a $400 million increase in your OM&A, your nuclear OM&A?

MR. BARRETT:  Yes.  And again, one of the key parts of that is the increase in outage OM&A, which is highlighted in the fourth line of this table.  And a big part of that is the VBO SCO outage in 2015.


MR. SHEPHERD:  Understood.

What I was more interested in is the fact that we talked about how your business transformation is supposed to drive down costs, particularly for nuclear, but -- and indeed it is driving down some costs, but it is also -- you also have increases in the allocation of centrally held costs which more than offset that, right?


Of your 400 million, 177 is outage OM&A and the rest is -- your business transformation is actually increasing your costs, right?

MR. BARRETT:  No, I wouldn't accept business transformation is increasing costs.


Business transformation is allowing us to reduce headcount and to find efficiencies in our business operations.


But there are cost pressures in the business, and what business transformation does is allow us to mitigate those significantly, but not entirely.


MR. SHEPHERD:  So despite the absolute reductions in the numbers of people, the net effect of business transformation is not to have an absolute reduction in costs; it is to have your cost increases reduced?

MR. BARRETT:  I wouldn't describe it quite that way, but the result is that there is -- it still remains, even after all of the savings achieved through BT, some cost pressures which are not mitigated.

So the net overall effect is that costs have gone up.

MR. SHEPHERD:  Just before I leave this, the Bruce lease net revenues, is that number -- does that include up-to-date discount rates?  That 190 -- or, I guess, now 210 -- does that include up-to-date discount rates?  Or is that -- is that using the old discount rates from when you filed?

MR. KOGAN:  For which items are you thinking there are discount rate impacts?

MR. SHEPHERD:  Many of the things in the Bruce lease costs were driven by discount rates, right?

MR. KOGAN:  Off the top of my head, I can think of really two main ones.  And I think we had quite a few interrogatories on discount rates in EB-2012, and that was the accretion expense on the asset retirement obligation.


MR. SHEPHERD:  Yes.


MR. KOGAN:  But once a new tranche of the asset retirement obligation is booked, which happened at the end of 2012, you keep the discount rate, as per GAAP, that is a assigned to that tranche.  So that's not changing.


The second one that had some impact, although probably not a lot of impact, was the derivative.  And we have not included a forecast of the derivative change in these numbers.


So ergo I'm thinking that discount rates probably aren't a huge factor there.


MR. SHEPHERD:  Excellent.  Thank you.


Now, if you could go back to page 3 of our materials, this is the deficiency for previously regulated hydroelectric.


And the net deficiency is 286.8 million; you see that?

MR. BARRETT:  Yes.  That is on the last row of the table.


MR. SHEPHERD:  Now, you provided today, I think –- no, maybe a few days ago -- a very helpful undertaking, J3.4, which I haven't included in the material because I don't want to get bogged down in the details of it.


But it was -- in response to a request, you calculated the total impact on the deficiency of the Niagara tunnel.  And the total impact, all impacts, was 231.8 million.  Do you recall that?

MR. BARRETT:  Yes.  I just turned it up.  So yes, we have on line 9 the increase in the revenue requirement, and then on line 11 the impact on the deficiency, because there is –- and that's a lower amount and that's because there's some incremental production that comes along with the tunnel.


MR. SHEPHERD:  So of that 286.8, 231.8 million is from Niagara tunnel, right?

MR. BARRETT:  I think that's fair.


MR. SHEPHERD:  Okay.  So then the other 55 million is a hodgepodge of things, and I just wanted to sort of nail a couple of those down.


Obviously, you have -- and you see there on your table -- 36.3 million in decrease in ancillary and other revenues, right?

MR. BARRETT:  I see that, yes.


MR. SHEPHERD:  And then you have also lower production.  Now, it looks like your production actually goes up from 1,419.2 to 1,471.1 -- are the dollars at current rates.

But -- so that's a net of 51.9 million.  But in your Niagara tunnel impact you have an $88.4 million increase.  So that means -- I take it this is correct -- that the impact of reduced production of the rest of your existing facilities, your existing previously regulated, is 36.5 million reduction.


MR. BARRETT:  I think that is the math, but, again, I think overall the production is up.


MR. SHEPHERD:  Oh, no, for sure, 51.9 million, but it is up 88.4 because of Niagara tunnel, and then it is down 36.5 because of everything else.


MR. BARRETT:  I think that follows, yes.


MR. SHEPHERD:  Okay.  Then you have an increase in the cost of capital here of 156.1 million, but the Niagara tunnel actually increases your cost of capital by 202.8 million, right?  Which I take it means that everything else -- your cost of capital went down for hydroelectric by 46.7 million.  Fair?


MR. KOGAN:  Subject to check, and that's consistent with the same effect that on the nuclear side you see with the cost of debt, ROE, et cetera.


MR. SHEPHERD:  Exactly.  Exactly.  And then everything else -- which isn't very much.  It is only about 20 million is impacts, essentially impacts on OM&A and a few small tax impacts, right?


MR. KOGAN:  Basically pensions.


MR. SHEPHERD:  It is basically pensions.


MR. BARRETT:  Basically pensions; that's right.


MR. SHEPHERD:  The reason I went through this is because it appears to me that on the hydroelectric side, except for ancillary revenues, which we do have to obviously talk about, and the Niagara tunnel, everything else is pretty well business as usual, isn't it, for previously regulated?


MR. BARRETT:  I think that is a fair summary.


MR. SHEPHERD:  And you have actually contained costs sufficiently that even with the pension impacts you don't have a whole lot of upward pressure, right?


MR. BARRETT:  There's some, but not a whole lot.


MR. SHEPHERD:  Okay.  Now, the one thing you don't have in the drivers of the deficiency -- and you will recall on the third day of the hearing we produced in K3.5 at page 2, we produced a summary of the components of the deficiency, which included newly regulated.  Do you recall that?


MR. BARRETT:  I don't recall it, but perhaps we can turn it up.


MR. SHEPHERD:  Okay.  K3.5, page 2.  What I was really just going to ask is, that shows a $352 million deficiency in newly regulated.  And what I was going to ask is if you can produce a drivers of the deficiency for newly regulated.

Now, I understand that the biggest single impact of drivers of the deficiency is going to be, you're not at market any more.  I get that.  But if there is any other significant components, we should know.


MR. BARRETT:  I'm struggling with the request, because drivers of deficiency are normally looking at Board-approved costs from a prior test period and comparing them to proposed costs in generally the same categories for a future test period.


MR. SHEPHERD:  Exactly.


MR. BARRETT:  So what basis of costs is the starting point for this analysis --


MR. SHEPHERD:  So last year the newly regulated were at market, right?


MR. BARRETT:  They received market prices; that's correct.


MR. SHEPHERD:  Okay.  So then that is, if you like, your approved revenue requirement for them.  Right?  Because that is what you got.


MR. BARRETT:  I wouldn't accept it is in a revenue requirement.  It is certainly the revenues that we received, but it was well below the costs of operating that business.


MR. SHEPHERD:  For sure.  All I'm trying to do is distinguish between the impact of being at below market rates or market rates which are below cost rates, and the impact of cost increases and other material items on newly-regulated.


MR. BARRETT:  Excuse me.


[Witness panel confers]

MR. SHEPHERD:  Madam Chair, I wonder if I can suggest -- it is probably a good time to break.


MR. BARRETT:  Let me suggest something for you to think about over the break, and perhaps we can return to it.  If you want to look at or consider how costs have changed for that business line, the best way to do that is to examine either the budget or actual costs for newly-regulated for prior years and compare them to the test period.  And that information has already been provided in the application.


MR. SHEPHERD:  Madam Chair, I wonder if I could -- if you don't mind, I can speak to my friend at the break and see if we can find something that is relatively easy to produce that would be helpful.


MS. HARE:  Sure.  That would be great.  Okay.  We will take a break then until 3:25.  Will that be enough time for you to have the discussion?


MR. SHEPHERD:  Yes.


--- Recess taken at 3:10 p.m.

--- On resuming at 3:30 p.m.

MS. HARE:  Please be seated.  Mr. Keizer?


MR. KEIZER:  Well, I guess where we left off was there was a discussion that took place over the break with respect to Mr. Shepherd's request and the undertaking that we could give.


So rather than me muddle through what the undertaking response would be or how it would be structured, maybe I could ask Mr. Barrett to address that.

MS. HARE:  Okay.  Thank you.


MR. BARRETT:  Yes.  Thank you.  I believe there was a meeting of the minds over the break, and what we've agreed to do to kind of reveal what's driving changes in costs from 2013 to the test period for the newly prescribed facilities is use the 2013 actual costs for that business line, and essentially create almost a proxy revenue requirement.  And then we would compare that to the revenue requirement that's been proposed for the test period and identify the categories of key cost drivers.


MS. HARE:  Okay.  Thank you.


Mr. Shepherd, that is what you're after?  And I think the word here is "key drivers"?


MR. BARRETT:  Yes.  As I said, we will try to keep this to a manageable number of moving parts in keeping with our approach to making this workable and pragmatic.


MS. HARE:  Good.  Thank you.


MR. MILLAR:  J11.10.
UNDERTAKING NO. J11.10:  TO COMPARE 2013 ACTUAL COSTS FOR NEWLY PRESCRIBED FACILITIES TO THE PROPOSED REVENUE REQUIREMENT FOR THE TEST PERIOD, AND IDENTIFY CATEGORIES OF KEY COST DRIVERS.


MR. SHEPHERD:  I want to turn to a new area now, and it starts at page 6 of our materials.


This is section 78.1 of the Ontario Energy Board Act.  I'm not going to ask you to talk about that in any detail, although there will be a quiz later.


[Laughter]


But the reason I am giving you that is because I want to take you to AMPCO Interrogatory No. 2, which is L, tab 1.0, schedule 2, AMPCO 2, which is page -- and the attachment to it, which is -- starts at page 8 of our materials, which is -- this is the amended Ontario Regulation 53/05 that brings in the newly regulated hydroelectric facilities, right?

MR. BARRETT:  Yes, that's correct.


MR. SHEPHERD:  I just wanted to ask a couple of questions about that, to understand what we're doing here.


If you would turn to page 12 of our materials, you will see item 11 is effective July 1st, 2014.  This is the provision that deals with how to set rates for the newly regulated, right?


MR. BARRETT:  Principally, yes.


MR. SHEPHERD:  And it refers back to page 8 of our materials, item 6 -- also grayed-out -- which is the provision that adds those to the prescribed facilities, right?

MR. BARRETT:  Yes, that's right.

MR. SHEPHERD:  Okay.  So if you look back at page 12, if you look at what is there, there's two things that appear.


The first is that the Board is required -- I think this is correct, and tell me whether this is your understanding as well -- the Board is required to set rates for the newly regulated starting July 1st, 2014, right?


The Board doesn't have a choice; it can't say:  No, it's too late.  We're not going to set rates til later.  It must do it starting July 1st, right?


MR. BARRETT:  Yes, that's correct.


MR. SHEPHERD:  There is no requirement that the Board set rates starting July 1st on any particular basis.  They just have to be just and reasonable, right?


MR. BARRETT:  And subject to any other constraints that might be in the regulation.


MR. SHEPHERD:  Of course, but there are no constraints that say, for example, they have to be based on cost?

MR. BARRETT:  I think that is implicit within "just and reasonable," in my view.


MR. SHEPHERD:  Well, the point is the regulation doesn't say that, does it?


MR. BARRETT:  The regulation does not use those words.


MS. HARE:  Mr. Shepherd, can I just ask you, you're saying definitely it is on July 1st.  I see it says "on or after July 1st," and I thought that was going to be a point of argument.

MR. BARRETT:  I understood the question, Madam Chair, to mean that the order must take effect as of July 1st, even if the order is made subsequent to July 1st.

MR. SHEPHERD:  If you take a look at 11(i), it requires that the regulated rates start July 1st.


They may -- we may argue that you should order market until some date in the future, but --

MS. HARE:  That's fine.  I just wanted to understand that that is still on the table and open for discussion.


MR. SHEPHERD:  Oh, yes.  Yes.


If you take a look at 11(ii) it says -- and this is similar to what happened when the first batch were regulated, right?  You have audited numbers for assets and liabilities, and the Board is obligated to accept those numbers, right?

MR. BARRETT:  Yes, that's correct.


MR. SHEPHERD:  And that's for assets and liabilities, including income tax effects of timing differences.  Do you see that?

MR. BARRETT:  Yes, I see that.


MR. SHEPHERD:  And the other thing it says here is that they're required to accept the accounting and tax policy decisions reflected in those financial statements.  Do you see that?

MR. BARRETT:  The revenue requirement impact of those, yes.


MR. SHEPHERD:  Do we have a list of those?

MR. KOGAN:  I think with respect to accounting policies, those would be as disclosed in our audited consolidated financial statements.

MR. SHEPHERD:  Okay.  So it's only the ones that are in your audited financial statements that the Board would then be obligated to accept?


See, here's what I'm driving at.  I want this to be crystal clear.


The Board is obligated to accept certain things, the revenue requirement impacts of certain decisions.  I want to make sure that we understand what the revenue requirement impacts are and what those decisions are that you're alleging the Board must accept.

MR. KOGAN:  The way I look at it is the accounting and tax policy decisions are already reflected in the asset and liability balances.

So I think that it reinforces the first point that we're discussing about accepting the balances themselves.

MR. BARRETT:  And just stepping back from this for a moment -- and again, as you indicated, this is a parallel of the situation that we went through with the first time -- the previously regulated facilities were prescribed and become subject to OEB regulation.


To my mind, this is about creating a clear starting point, that we're not to go back and revisit prior decisions, but the Board is to regulate those facilities and the asset liabilities and other matters prospectively, so we don't get into fights about what should have been done or could have been done in the past, which this regulation rules out of bounds.


Again, I think that approach was accepted by the Board in the 0905 case.


MR. SHEPHERD:  Here's what I'm trying to get at here.  I will give you an example.  In your financial statements, you use the accrual method to account for pension and other post-employment benefits, right?

MR. KOGAN:  Yes, in accordance with US GAAP.


MR. SHEPHERD:  Okay.  Is it your position that the Board, therefore, is obligated to accept that methodology and doesn't have any freedom to say:  No, for regulatory purposes it's going to be a different number, going forward?

[Witness panel confers]


MR. KOGAN:  So I think the position is that going forward, the Board is obviously free to use whatever methodologies it feels appropriate, subject to whatever other restrictions in the regulation, regulatory principles and so on.


But in stepping into regulation and in applying those methodologies, I think to the extent they are -- in applying those methodologies, the Board would have to accept the asset and liability balances.


So for example, we were talking earlier today about pensions and the fact that there is an unfunded liability for pension and what that number is.  That number would have to be accepted.


MR. SHEPHERD:  Okay.  It is a little unfair of you to ask these questions without warning in the middle of a hearing.  And it is very important that we get this precisely right, so here's what I'm going to ask you to do.


I am going to ask you to undertake to provide a written answer to the question, what are the revenue requirement impacts of the accounting and tax policy decisions that you believe the Board is obligated to accept.


It may be exactly what you just said, that it's limited to the assets and liabilities.  That's great.  But I don't want you to -- I don't want to come two weeks from now and say, Oh, no, no, you said that, after you have had a chance to talk to your counsel and your counsel says, No, you're crazy.

MR. BARRETT:  No, I think that is a fair question, and it is an important point and one that there should be absolute clarity about, so we will take that undertaking.


MR. SHEPHERD:  Thank you.


MR. MILLAR:  J11.11.
UNDERTAKING NO. J11.11:  TO PROVIDE A WRITTEN ANSWER TO THE QUESTION, WHAT ARE THE REVENUE REQUIREMENT IMPACTS OF THE ACCOUNTING AND TAX POLICY DECISIONS THAT YOU BELIEVE THE BOARD IS OBLIGATED TO ACCEPT.


MR. SHEPHERD:  An auspicious undertaking too.


All right.  Just before you leave that page, can I just clarify something.  You see item 10 -- this actually has nothing to do with the newly-regulated hydroelectric, which I am going to come back to, but you see item 10.  That is the provision that requires that if you make -- basically it says if you make a profit on the Bruce lease, you have to use that to reduce the payment amounts, right?


MR. BARRETT:  I think that is the essence of it.  We might quibble over whether the word "profit" is appropriate --


MR. SHEPHERD:  Okay.  And --


MR. BARRETT:  -- but it's revenues in excess of costs.


MR. SHEPHERD:  And the Board determined in EB-2007-0905 that in calculating that you had to use generally accepted accounting principles.  This is not a regulatory calculation.  It is an accounting calculation, right?


MR. BARRETT:  Yes.  And the Board based that on a view that those were not prescribed facilities.


MR. SHEPHERD:  Perfect, perfect.  And so you have calculated what you think is the net revenue that you have received from Bruce, right?  We have that in the evidence, in fact.


MR. BARRETT:  That is part of the revenue requirement calculation, yes.


MR. SHEPHERD:  And that includes all of your costs associated with the Bruce facilities?


MR. BARRETT:  Yes, in coming to that net number, it does.


MR. SHEPHERD:  If the net number is negative, the ratepayers don't have to subsidize that, right?  This is only the positive amount that reduces payment amounts.  There is no -- it doesn't work the other way.


MR. BARRETT:  Excuse me one minute.


[Witness panel confers]

MR. BARRETT:  If it was a negative amount, then that is an amount that we would be seeking to recover, and that is our interpretation of how the regulation would work.  So it is really a comparison of costs and revenues, and whatever the fallout from that is, these are a credit to or a debit to the revenue requirement.


MR. SHEPHERD:  That's interesting.  This says:

"If the revenues earned exceed the costs, then the excess shall be replied (sic) to reduce the amount of the payments."


It doesn't say anything about the reverse, does it?


MR. BARRETT:  But it also says in 9 that:

"OPG shall recover all costs it incurs with respect to the Bruce nuclear generating stations."


So there is a number of sections that you need to look at, and this is actually a point of argument in 0905.  I can't recall which intervenor advanced it, but the Board ultimately found against it, and Mr. Kogan was looking for the reference, but he may not be able to put his finger on it.


MR. SHEPHERD:  We're going to come back to this on the 14th, so this is just a setup question.


MR. BARRETT:  That's fine.

[Laughter]


MR. SHEPHERD:  I wonder if you could turn to page 14 of our materials.  This is your audited statement of the values to which section 11, that we just talked about, apply, right?


MR. BARRETT:  Yes, that's right.


MR. SHEPHERD:  And so your auditor -- you have prepared these numbers based on your December 31st, 2013 audited financial statements, and your auditors have then reviewed them to make sure that they are correct.


MR. BARRETT:  Yes, that's right.


MR. SHEPHERD:  And they have in fact provided an opinion to that effect, right?


MR. BARRETT:  I think that follows on the subsequent pages.


MR. KOGAN:  Just to be clear, the auditors have audited those numbers.  You used the term "they reviewed", and it has just got a different meaning in accounting.  They audited the numbers.


MR. SHEPHERD:  Yes, and provided an audited opinion?


MR. KOGAN:  That's correct.


MR. SHEPHERD:  Yes.  All right.  So on page 14 there is, under the liabilities, you have two amounts, 194 million and 149 million, which by my count is $341 million, which are liabilities as of -- now, these are liabilities that the Board is required to accept under Regulation section 11, right?


MR. KOGAN:  That's right.


MR. SHEPHERD:  And these are liabilities for pension and other post-employment benefits that you will have to pay in the future at some point.  Right?


MR. KOGAN:  Yes.


MR. SHEPHERD:  Okay.  These amounts have already been expensed, right?  That is how they got to be liabilities, is because they have been expensed?


MR. KOGAN:  No.  A portion of them has been expensed and a portion of them has been recorded in other comprehensive income in accordance with U.S. GAAP and later will be "recycled and expensed".


So if these were five years ago Canadian GAAP numbers, then, yes, I would say the answer would be yes to your question, but having moved to U.S. GAAP, we now put the entire funded status or unfunded status of the liabilities on the balance sheet.


MR. SHEPHERD:  So normally what happens in accounting is the balance sheet is driven by the income statement, right?  Things happen in the income statement, and the result is there's a net amount left over that is your balance sheet.  That's conceptually correct, right?


MR. KOGAN:  Conceptually, except there's also -- in addition to the income statement, there is now a statement of other comprehensive income.


MR. SHEPHERD:  No, I understand.  We're going to get to that.  But the basic concept is, for example, you take an expense for pensions, and you don't actually pay it yet, so it becomes a liability.  Right?


MR. KOGAN:  That's how it generally works.


MR. SHEPHERD:  Generally how it works.  Okay.


When you went to U.S. GAAP you had to adjust your other comprehensive income, and -- which is all balance sheet, right?


MR. KOGAN:  Yes, we adjusted the comprehensive income upward and the pension OPEB liabilities upward.  That is what basically happened, because you recognized all the off-balance sheet stuff that you were able to keep off balance sheet in terms of unamortized amounts that haven't yet flowed through the liability.


MR. SHEPHERD:  Sorry, you say you increase the other comprehensive income?  You reduced it --


MR. KOGAN:  My apologies, it would have been a decrease, yes.


MR. SHEPHERD:  Because what you're effectively doing is you're -- where you're adjusting your pension liability you're saying, let's treat this as if we had taken this expense in the past, so that reduces your retained earnings, in effect, your other comprehensive income, and treat it as a liability.  Right?  Again, I'm just talking conceptually.


MR. KOGAN:  So conceptually, I think they were off-balance sheet liabilities under Canadian GAAP.  Under U.S. GAAP it now says, you know what?  I want your balance sheet to show the full picture of these liabilities.  So your liabilities go up.  But I'm not going to hit your income just yet, and I'm, therefore, going to hit your other comprehensive income temporarily.


So there is other comprehensive income downward adjustment, if you will.


MR. SHEPHERD:  Yes.  Other comprehensive income in the old terminology would be like retained earnings, right?


MR. KOGAN:  That is another component of equity, I would say.  Not retained earnings.


MR. SHEPHERD:  All right.  Now, then let's turn to deferred taxes.  You see there is a number, 181 million.  Now, that's also been expensed, right?  That actually has been expensed, right?  The reason it is a liability is because you have expensed it as a cost and you haven't paid it yet because it is not yet due.  Right?


MR. KOGAN:  So again, there would be a portion of this item that would also flow through other comprehensive income, because it too would in part relate to the pension OPEB liabilities that are also in comprehensive income.  So their tax goes with them, so to speak.


MR. SHEPHERD:  So let's go to page 18 of our materials, because you're leading me to the next point very nicely.


So page 18 is your deferred income taxes calculation, right?  Do you see that?


MR. KOGAN:  Yes, I do.


MR. SHEPHERD:  Okay.  And so what you've got is you've got 281 million, which is the timing difference associated with the difference between depreciation and capital cost allowance, right?


MR. KOGAN:  The timing difference between the net book value and the undepreciated capital cost, which is more or less cumulative of the depreciation and CCA.  I'm just thinking of it in terms of balance-sheet terms to be precise.


MR. SHEPHERD:  All right.  And that timing difference is $1.1-billion, one-one-two-three, you see there, which is the amount of the CCA, the capital cost allowance, that you have been allowed to take for tax purposes in excess of the depreciation you have taken for accounting purposes, right?


MR. KOGAN:  Basically, yes.


MR. SHEPHERD:  And you then convert that.  You assume 25 percent tax rate.  You convert that into a deferred income tax liability, which is the tax that sooner or later you're going to have to pay when the depreciation catches up to the capital cost allowance, right?


MR. KOGAN:  In basic terms.


MR. SHEPHERD:  Okay.  And do I understand correctly that these assets, the -- how shall I put this?  Let me put it another way.


You saved $281 million of tax by being able to take more capital cost allowance than depreciation, right?


MR. KOGAN:  If the amount of the CCA was equal to depreciation, there would have been more tax.  I'm just hesitating because you said "save" and I...


MR. SHEPHERD:  All right.  Had you had to pay tax on your accounting income without the additional value of CCA, your tax bill would have been $281 million higher.  Actually, we don't know exactly how much it would have been, but if you assume 25 percent, that's what it would have been, right?


MR. KOGAN:  If the CCA was equal to depreciation -- can we say it that way?


MR. SHEPHERD:  Okay.  Yes.


MR. KOGAN:  Then basically, yes, subject to the fact that what the tax rates would have been then and sort of other tax positions, in basic terms.


MR. SHEPHERD:  In fact, that 281 million is a forecast going forward of what you're going to have to pay, but much of that was actually at higher tax rates in the past, right?  So you actually saved more.  Saved, you don't like the word "saved," but the actual timing difference in the past was more than 281 million, likely, right?  Because tax rates have been higher in the past?


MR. KOGAN:  So to the extent if we were –- CCA, again, was equal to depreciation, yes.


MR. SHEPHERD:  All right.  Now, then -- and so all of that is deductions that you've already taken, right?  As opposed to, if you go down here to the liabilities, you will see there's tax -- there's liabilities associated with pensions and other post-employment benefits.  You see those?


MR. KOGAN:  Yes.


MR. SHEPHERD:  They total, what, 86 million or something?  And some of those are because your past deductions were less than your accounting deductions, right?  Your tax deductions were less than your accounting deductions, and some of them are an adjustment to other comprehensive income, as you discussed earlier?


[Witness panel confers]


MR. KOGAN:  What I'm thinking about is that it would depend on what the opening position would have been on inception of the company.  And you really have to look at the -- so because of that, I'm not sure I can just conclude that since the inception of OPG, you know, cumulatively whether cash has been higher or lower than expenses.


And I haven't fully thought that through, but I -- because of that, I don't think I can get to where you are.


MR. SHEPHERD:  What I'm driving at here is that not all of that amount is going to be because you had deductions that were less than your accounting expense, right?  Some of it might be, but all of it would not be?


MR. KOGAN:  Are you getting at the fact that some of this is OCI?


MR. SHEPHERD:  Yes.


MR. KOGAN:  Yes.  I would agree that.

MR. SHEPHERD:  But you aren't allowed to say "OCI."


MR. KOGAN:  I'm sorry.  Other comprehensive income.  I apologize.


MR. SHEPHERD:  So I want to then -- and so do I understand correctly, then, that because the regulation requires the Board to accept this income tax liability -- let's take the 281 million component, because that is the simpler part.


Because the regulation requires the Board to accept that as an existing liability, am I right in understanding that, therefore, that liability, when you pay it, is not going to be charged to ratepayers, because you have already got the benefit of that?  Right?


[Witness panel confers]


MR. KOGAN:  No, that's not correct.


MR. SHEPHERD:  So explain how the Board can accept this liability and then charge it to ratepayers again.


[Witness panel confers]


MR. KOGAN:  So I think in -- yes, the Board does have to accept that liability per the regulation.


And that would mean, in our view, that they have to accept that there is a cumulative timing difference, and that this means that if the Board applies the taxes payable method going forward for recovery of taxes, as it has in -- I think generally done for most utilities, then they would have to accept that -- that they would not be able to reach back and adjust for the timing difference that has occurred prior to regulation.


MR. BARRETT:  And just to be clear, this is one of the benefits that OPG realizes as a result of the prescribing of these facilities.  And we've set that income bump, if you will, out in our business plan.


So we've been fairly explicit about this.


MR. SHEPHERD:  So this $281 million of taxes, grossed up, that is sort of $400-odd million, right?  It has to be grossed up, because if you're going to collect it from the ratepayers, they're going to be paying $400 million or more, right?  Roughly?


MR. KOGAN:  Subject to check, yes.


MR. SHEPHERD:  And that amount, you're saying that basically when the government decided to prescribe these facilities, they were giving you -- they were giving you that money again?  They were saying you can collect that from the ratepayers, even though it belongs to past periods?


MR. BARRETT:  They were certainly aware of this issue.  And we set it out in our business plan, which they concurred with.


MR. SHEPHERD:  Okay.  So somewhere we have a document that the government has said:  Board, please give the -- charge the ratepayers this $400 million?


MR. BARRETT:  I think that is the implication of the regulation that they have made.  And again, I think you can see their understanding of one of the implications of that through the concurrence of the OPG business plan, which manifests this income benefit.


MR. KOGAN:  So a useful reference for the record would be for that business plan at Exhibit A2, tab 2, schedule 1, attachment 1, which is the '13 to '15 business plan, and I am looking at the non-confidential version.


Assuming that is going to get pulled up, but while that is happening, in the last square bullet there is a reference, and I quote:

"In its 2014 fiscal year, OPG also expects to recognize an extraordinary accounting gain of approximately $300 million related to income taxes upon regulation of the currently unregulated hydroelectric assets".


MR. BARRETT:  Again, as we mentioned earlier, this is exactly what happened in the first go-round with the previously regulated hydroelectrics.  The numbers were different, but the –-


MR. SHEPHERD:  I thought the last time around it was about loss carry-forwards, wasn't it?


MR. BARRETT:  That was part of the discussion, but there was also again -- that was part of our numbers, our financials, as a consequence of prescribing that first set of facilities.


MR. SHEPHERD:  I wonder if you could turn to page 25 of our materials.  Actually, go to page 24.  And this is an updated and corrected page from F4, tab 2, schedule 1, page 13.  It says that your taxable income for 2014 you expect to be 924.1 million and in 2015 650.6 million, right?


MR. KOGAN:  That's what it says, but those numbers are based on the pre-filed evidence.


MR. SHEPHERD:  Well, then --


MR. KOGAN:  That correction was just because there was an error there, a typo there, to start with, but just corrected it to what the numbers are in the pre-filed evidence, not the impact statements.


MR. SHEPHERD:  All right.  So does the impact statement have new numbers?


MR. KOGAN:  Most certainly, as we have discussed through the impact statements, there were income-tax effects, and those are reflected in the materials accompanying the income statement, but we didn't update all the detailed exhibits, such as this one.


MR. SHEPHERD:  So we don't actually have a tax calculation for you, do we?


MR. KOGAN:  No.  You do not.


MR. SHEPHERD:  Well, that is why I'm raising it.


So if you go to pages 25 and 26, 25 is your forecast of regulatory income taxes using 2013 budget and forecast for 2014 and '15.  Do you see that?  This is from last September.


MR. KOGAN:  Yes, I do.  I am just thinking out loud.  I may have rushed to answer that there isn't a calculation on record.  I believe there is, through the revenue-requirement work form that accompanied the second impact statement at N2 -- it may not be as pretty, I would certainly say that, but I think there is a calculation on record, so I apologize for that --


MR. SHEPHERD:  I'm not sure everybody in the room would see this as "pretty".


MR. BARRETT:  You have to be an accountant.


MR. SHEPHERD:  Maybe you and I, Mr. --


MR. BARRETT:  I've been told I have awkward taste.


MR. SHEPHERD:  Well, no, but this table 5 on page 25 of our materials, that has not been updated at any time in this proceeding, has it?  We have the result in the revenue-requirement work form.


MR. KOGAN:  No, I would say that for the first impact statement there were Staff interrogatories that had us produce updated tables, and I was going to -- but that's only for the first impact statement, so I am not sure if that is moot now.


MR. SHEPHERD:  Okay.  So do we have a current table 5?


MR. KOGAN:  No, you do not in this one right now.


MR. SHEPHERD:  Okay.  I am going to ask you to undertake to provide that.


MR. KOGAN:  That's fine.


MR. MILLAR:  J11.12.
UNDERTAKING NO. J11.12:  TO PROVIDE AN UPDATED TABLE 5.


MR. SHEPHERD:  Then the next page is table 6.  Now, table 6 only goes up to 2012, right?


[Witness panel confers]

MR. KOGAN:  Sorry about that.  What was the question?


MR. SHEPHERD:  Table 6, which is on page 26 of our materials, this is the 2012 tax return for OPG reconciled to regulatory, right?


MR. KOGAN:  That's correct.


MR. SHEPHERD:  That hasn't changed, right?


MR. KOGAN:  No, I have no reason to think that it would change.


MR. SHEPHERD:  No, okay.  So here's what I would like to do, and this will just take a couple of minutes, is, I would like to go through table 6 and ask a couple of questions about that so I can understand what's there, and then I am going to ask you to give us an undertaking on one part of it.


Table 6 -- at that time the newly-regulated hydroelectric was not regulated, right?


MR. KOGAN:  That's correct.


MR. SHEPHERD:  So there is a column here, column 4.  It says "unregulated".  That is actually mostly what is now the newly-regulated, right?


MR. KOGAN:  I'm not sure if it's mostly, because, for example, you know, in terms of dollars, if you think that we had low income or losses for those assets in 2012 and so therefore -- when you say "most", I'm not sure that actually applies to the numbers they're showing, but it's certainly a big chunk of operations.


MR. SHEPHERD:  Okay.  So what this does is, you start with the calculation of taxable income for OPG in column 1, and that -- you have earnings before tax of $486 million, but by the time you have done all the tax adjustments you only pay tax on 34.1 million.  Right?


MR. KOGAN:  For OPG Inc., the parent.


MR. SHEPHERD:  Understood.


And just, let's understand ourselves.  Line 2 and line 18, for example, those are the accounting and the tax version of the same thing, right?  You have to add back your depreciation deduction, and you have to instead take the CCA deduction, right?


MR. KOGAN:  I would normally agree, except in our case there is a large amount of asset retirement costs, which is the other side, if you will, of the asset retirement obligation, or nuclear liability, as we call it, which would be reflected in line 2, and there is no accompanying CCA that goes with that.  So --


MR. SHEPHERD:  That's why I couldn't figure them out.  Okay.  So normally you would say, for example, here, you would say that the 540 million of depreciation is greater than the capital cost allowance.  That means that you're on the downslope of capital cost allowance, in that you have got -- you have had your timing differences, and now you are paying them back, right?  But that is not actually the case.

MR. KOGAN:  No.  And I actually am glad you bring this up, because I want to make sure that that was clear, that, for example, if you look at -- maybe I could take you to F4, tab 2, schedule 1, table 5, which I guess is --


MR. SHEPHERD:  Page 25 of our materials.


MR. KOGAN:  Yeah, yes, just page 25 there.  Again, in comparing line 2, depreciation, to line 12, CCA, and seeing where we are in the slope, you would need to remove, going off the top of my head, maybe about 80 million or so from line 2, which is the asset retirement cost depreciation, which shows that the ratepayers are receiving a benefit of the timing difference with respect to CCA exceeding depreciation for all of the regulated assets by a substantial amount.


MR. SHEPHERD:  Excellent.  Well, I am going to come back to that in a second, but that is very useful.


So what this does, though, is it goes from column 1, which is the parent, and then you add the subsidiaries, right, in column 2?


MR. KOGAN:  That's right.


MR. SHEPHERD:  Which lost money.  And then the column 3 is the total of the two, which is basically the consolidated tax position of OPG Inc., right?


MR. KOGAN:  It is more or less OPG's consolidated tax position.


MR. SHEPHERD:  And then from that you deduct the unregulated, which would include the newly-regulated, what is newly-regulated now, to get the regulated component, and that is column 5, right?


MR. KOGAN:  That's right.  Just on your earlier question, so again the record is complete, when I said basically it is OPG consolidated, there may be some 100 percent unregulated subsidiaries that may not appear in any of these columns, but that's the same presentation that we would have applied in EB-2010.


MR. SHEPHERD:  So if you have a sub that is 100 percent unregulated, you don't include it in this calculation.


MR. KOGAN:  I don't believe so.


MR. SHEPHERD:  Okay.  Good.  And so column 5 is the regulated.  So what it says is that in 2012 you had accounting earnings before tax of 574.8 million, right?


MR. KOGAN:  That's right.


MR. SHEPHERD:  But then after you went through the tax adjustments, the actual amount you had to pay tax on before the adjustments -- which I will get to -- is 294.9 million, right?


MR. KOGAN:  That's the calculation, yes.


MR. SHEPHERD:  Okay.  Now, just, perhaps you could explain what column 6 is, the Bruce lease adjustment?


MR. KOGAN:  Certainly.  So in removing amounts in column 4 from the overall OPG to get to column 5, which are the regulated numbers, we are not removing the Bruce facilities.  So they are included in column 5.


But for purposes of getting to the final regulatory tax calculation for the prescribed facilities, which of course does not include the Bruce facilities, we remove them in column 6, and that is just shown for transparency in the steps that we take --


MR. SHEPHERD:  So Bruce lease is regulated but not prescribed, so it doesn't come out of the unreg -- it's not included in the unregulated, but it has to come out for the purposes of getting to prescribed, right?


MR. KOGAN:  I think the Bruce lease and the Bruce assets are unregulated.  I think this is just a labelling that is consistent with how we present segments in our financial statements where that is still within the regulated nuclear segment.


MR. SHEPHERD:  All right.  You also have other adjustments in column 7, and perhaps you could previously explain what that is.  Because they're big numbers, right?


MR. KOGAN:  Yeah, they most certainly are.  Certainly appear that way.


I'm thinking of the best way to go through these.  So some of them are -- and a number of them, actually, are just a matter of the presentation of the line items.  So they effectively would wash across the various line items in column 7.  And let me give you an example of that.

The "Depreciation" line, line 2, amounts leading up to column, I guess, 6, are the accounting depreciation costs prior to -- accounting for the fact that some of that has been recorded, for example, in the nuclear liability deferral account.  So the -- that is a gross number, while earnings before tax actually reflect a net number because you have deferred some of those costs in an account.

And that would be shown as part of line 23, "Reversal of nuclear liability deferral account additions."


So in column 1, they're shown at two separate lines here.  When we move to column 8, our presentation is such that line 2, which is "Depreciation amortization," there would be net of that amount.

So that's why you would see some large numbers of offsetting numbers in this column, such as that one.

Another big adjustment, for example, at line 3, the 458 million, that would relate to accretion expenses that are not included in the calculation of the revenue requirement, because, as we went through with Mr. Crocker, we do the Board-approved methodology so you don't take into account accretion in said funds, but you would, obviously, now, in our accounting income and tax returns.


MR. SHEPHERD:  So that is an adjustment from taxable back to regulated, in effect?

MR. KOGAN:  It is an adjustment from OPG actual to regulated, Board-approved basis.

MR. SHEPHERD:  So this calculation from column 1 to column 8 is going from tax return, financial accounting, to -- and tax accounting driven by financial accounting, to regulatory accounting for the prescribed facilities.  And one of the things you have to do is you have to adjust what the tax rules say you have to adjust, but you also have to -- and you also have to back out the things that are not regulated.


But you also have to adjust if the Board has said:  Account for this a different way than either tax or financial says you should, right?

MR. KOGAN:  That's very eloquent.  Yes.

MR. SHEPHERD:  Okay.  And so the result is -- oh, and just one other thing.  You got -- in the other adjustments, you start with earnings before tax of $543.6 million loss.  Help me with that.

I'm wondering, Mr. Kogan, if it is possible that some of these columns have the signs reversed, because they're negatives versus positives.


MR. KOGAN:  Thank you.  Yes, they do.  And I noted that in my review, yes.  It should actually be -- in column 8, it's column 5 plus column 6 plus column 7.


MR. SHEPHERD:  So for example --


MR. KOGAN:  And that would make the addition make sense, yes.


MR. SHEPHERD:  So for example, in column 2, all those items in column 2, they have their signs reversed.  If it's a negative, it is a positive for the subsidiaries, but it is a negative on this table because it is being deducted from the OPG parent; is that right?  Or is that wrong?

MR. KOGAN:  No.  I think columns 1 and 2 are fine.  What it's showing in column 2 is that there was a loss for the tax, so it's correct.  It is just the notation at the top of column 8 says column 5 minus column 6 and minus column 7; it should say column 5 plus column 6 plus column 7.


MR. SHEPHERD:  Understood.  But then you have unregulated.  Column 4, right?  Says you made 140 million dollars, but that is actually not right, right?  It is actually a $140 million loss, because all of the other items in that column have their signs reversed, so presumably that one does as well, right?

MR. KOGAN:  No.  That is a -- that is an income.

MR. SHEPHERD:  Okay.  So how do you get from total income of 434 to total regulated income of 574 if the 140 -- which you are taking out of it -- is not a negative?

MR. KOGAN:  You may be right.

MR. SHEPHERD:  Okay.  So I wasn't actually trying to catch you out.  The whole point of this was this is a complicated calculation, right?

And so what I wanted to do is, today -- you're going to be back on the 14th anyway -- today I wanted to have this, unless you change your mind --


MR. KOGAN:  Well, unless somebody else changes their mind.


MR. SHEPHERD:  Is to get you to, first of all, provide some commentary or assistance on this so that we can follow those changes in negatives and positives to make it easier.  That's one.

And there probably should be separate undertakings, I think.

MR. MILLAR:  So J --


MR. KEIZER:  Sorry, just commentaries of negatives to positive, I'm not quite sure what you mean.  Describe all of these changes that are going on in this table, verbally?

MR. SHEPHERD:  Yes.  So some sort of method that we can see how the calculation is actually working.  It may be pluses and minuses.  I don't know.


I think Mr. Kogan understands the confusion, and can clarify it in a --


MR. KOGAN:  Yes.  I think I do follow that some of these signs may be awkward, and we can make some changes to make it easier.


MR. KEIZER:  Another way to present the table?  Not necessarily write verbiage about each of the --


MRT. SHEPHERD:  No, no.  No, no.

MR. KEIZER:  But is that something you can do?

MR. KOGAN:  Yeah, that's fine.


MR. MILLAR:  That's J11.13.
UNDERTAKING NO. J11.13:  TO refile Table 6 with changes to make it clearer (reference Ex F4-2-1).


MR. SHEPHERD:  Thank you.  Then the second thing -- and the reason I am actually talking about this is because what I would like you to do is I would like you to take out from this, to isolate in this calculation, the newly regulated hydroelectric.

Obviously, it will be part of column 4.  I get that.

I'm going to ask you as well with respect to table 5 to do the same thing, by the way.

[Witness panel confers]


MR. KOGAN:  So I think in accepting this undertaking, I just want to make, first, reference to -- and you may or may not need to pull it up -- Exhibit L, tab 2.1, schedule 1, Staff 8, where we were asked for accounting information for the newly regulated for 2012.


And we indicated we don't –- didn't track information that way for that year.  And what we did there is we did sort of a best-efforts exercise to estimate what that would have looked like.


So to do anything else would be a tonne of work even in the two weeks.  So if it's on the same basis as that -- and I do think it will be a reasonable representation.


MR. SHEPHERD:  And in Staff -- did you say Staff 8?


MR. KOGAN:  Yes, Staff 8.  Line 19 --


MR. SHEPHERD:  There is a table on the second page.  I see.  Yes, okay.  So with this already done, doing the tax calculation is actually not that complicated, right?  I mean, it is a T2, S1 calculation.


MR. KOGAN:  It is a reasonable calculation, provided that these --


MR. SHEPHERD:  On the same basis.


MR. KOGAN:  -- are what the numbers are.  There may be some tax adjustments that we might need to allocate as well, but I think you will get a reasonable result.


MR. SHEPHERD:  Where I am going with this is I'm trying to compare CCA and depreciation and pension costs and pension accruals and things like that, all of which will show up when you do your T2, S1 calculation, right?


MR. KOGAN:  Some of those items may already be in various pieces of evidence, but I think, yeah, it would probably be easier to have it in one place.


MR. SHEPHERD:  So if you could do that, that would be great.


MR. MILLAR:  J11.14.
UNDERTAKING NO. J11.14:  TO update Table 6 for newly regulated

MR. SHEPHERD:  Then that would leave the same type of calculation for table 5.  You are already updating table 5.  If you could update table 5 separately for the -- to include just the newly-regulated.  It might even be the same answer as 11.14; that is, instead of just -- instead of doing two separate ones you could do '12, '13, and '14.  '12 actual, '13 actual, '14, and '15.


MR. KOGAN:  Sorry, it might just be late in the day and late in the week.  I didn't quite follow all of that.


MR. SHEPHERD:  Yes, sure.


MR. KOGAN:  Run that by me again.


MR. SHEPHERD:  Table 5, which is on page 25 of our materials --


MR. KOGAN:  Right.


MR. SHEPHERD:  -- is the forecast tax return.  You're going to update that already, I understand.  I am asking you to --


MR. KOGAN:  '14 and '15 columns.


MR. SHEPHERD:  Yes.  And I am asking if you -- well, no, I guess you're going to update the table, because now you have '13 actual, right?


MR. KOGAN:  Yes, yes.


MR. SHEPHERD:  And I am asking you if you can give us that for just the newly-regulated, and if you're going to do that anyway, you can put '12 in there too if you want, and then have it as one interrogatory, one undertaking response.

MR. KOGAN:  So let me first of all restate just so I am reacting to the right thing.  You're asking for effectively a table 5, just for the newly-regulated --


MR. SHEPHERD:  Yes.


MR. KOGAN:  -- that has '12 actuals, '13 actuals, and '14 and '15 on the basis of the latest impact statement?


MR. SHEPHERD:  Yes.  I mean, presumably you have done these calculations.  I am just asking you to present it.


MR. KOGAN:  For '13 actuals, I'm hesitating if we have done them.


MR. SHEPHERD:  If you don't and -- but you do have '12 --


MR. KOGAN:  '12 because of the other --


MR. SHEPHERD:  If you don't have '13 actuals, it's not the end of the world.  '12 will be indicative anyway, right?


MR. KOGAN:  For the purposes you have stated I think you will see what you need to see.


MR. SHEPHERD:  Okay.  That's good.


MR. MILLAR:  It's J11.15 --

UNDERTAKING NO. J11.15:  TO Restate table 5 for newly regulated.


MS. HARE:  Is this a good place to stop, Mr. Shepherd?  
MR. SHEPHERD:  I was actually tired of it anyway, so thank you, yes.  I would like to stop.


MS. HARE:  Okay.  Well, that concludes today, and we will resume on July 14th at 9:30 with the hearing.  I think everybody is expecting the update to be filed on July 2nd and the technical conference on July 8th.


Are there any other matters that we should discuss before we break?  Mr. Millar?  Mr. Keizer?  No.  Okay.  Thank you very much.  Have a good weekend.


--- Whereupon the hearing adjourned at 4:25 p.m.
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