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--- On commencing at 9:34 a.m.

MS. HARE:  Good morning.  Please be seated.

We're continuing with -- am I on?  We're continuing with panel 7 today, and Staff will be cross-examining next.
ONTARIO POWER GENERATION - PANEL 7, resumed


John Mauti, Previously Affirmed

Andrew Barrett, Previously Affirmed

Alex Kogan, Previously Affirmed

MR. KEIZER:  If I may, Madam Chair.  We just have one minor preliminary matter.

MS. HARE:  Yes.  Sorry, Mr. Keizer.
Preliminary Matters:


MR. KEIZER:  That's okay.  Mr. Kogan has a -- after reviewing the transcripts from yesterday, just has a minor correction, which he will put on the record today if it's possible.

MS. CHAPLIN:  Okay.  Thank you, please go ahead, Mr. Kogan.

MR. KOGAN:  Thank you.  This is in reference to page 59 at line 20.  Mr. Shepherd is asking about the difference between cash amounts and accounting cost amounts.  He's citing 325 million as the difference, and I have agreed to it subsequently.  That number should actually be 388, which would be the difference between the total costs, both pension and OPEB and equivalent cash amounts.

MS. HARE:  Okay.  Thank you.  Anything else?

MR. KEIZER:  Nothing further from us.

MS. HARE:  Thank you.

Mr. Millar, please.
Cross-Examination by Mr. Millar:

MR. MILLAR:  Yes, thank you, Madam Chair, and good morning, panel.  I think we have all met before, but my name is Michael Millar.  I am counsel for Board Staff.

I will ask you to bear with me a little bit on a few issues this morning.  Much of this material does not come naturally to me, so you may have to talk me through a few things, so I will thank you in advance for your patience.

Just as a preliminary matter, Madam Chair, Staff has provided a compendium of materials we will be referring to in this cross-examination.  Almost all of it is already on the record, and the things that aren't, I believe, are just some extracts from other Board decisions and things like that.  It has been provided to OPG in advance, and I propose to mark that as Exhibit K13.1.
EXHIBIT NO. K13.1:  BOARD STAFF CROSS-EXAMINATION COMPENDIUM FOR PANEL 7.

MS. HARE:  And the witnesses have that?

MR. BARRETT:  We do.

MR. MILLAR:  And then, just one other housekeeping matter.  There is an extract from a decision of the Federal Energy Regulatory Commission in the compendium, but just for the sake of completeness we also provided to our friends a full copy of that decision, and I'd propose to mark that as an exhibit.  I don't really plan to go to it unless for some reason they do, but just for the sake of the completeness we wanted the entire decision to be available as well.

So that is the FERC decision from December 1992 on post-employment benefits other than pensions, and we could call that K13.2.
EXHIBIT NO. K13.2:  FERC DECISION FROM DECEMBER 1992 ON POST-EMPLOYMENT BENEFITS OTHER THAN PENSIONS.

MS. HARE:  Okay.  Thank you.

MR. MILLAR:  Panel, I would like to start our discussion today on the issue of pensions, and in that light perhaps we could start at page 2 of the compendium.  This is taken from the audited financial statements of the entire company, so it actually -- I believe it includes the unregulated stuff as well, but as I understand, the vast majority of this would relate to the regulated assets; is that fair?

MR. KOGAN:  Yes, as I indicated yesterday, approximately 90 percent is the rule of thumb.

MR. MILLAR:  Okay.  And if you look at the middle table, it shows the deficits, I guess, for the registered pension.  First, just to take a step back, you have three types of post-retirement benefits.  You've got your registered pension plan and your supplemental pension plans and your other post-employment benefits.  Is that correct?

MR. KOGAN:  I think, for completeness, it is probably better to think of it in four buckets, and again, this came up yesterday in reference to the Aon report.

The other post-employment benefit column on this page and in general now, our evidence includes the long-term disability benefit plan.  So for the discussion I anticipate we may be having, that may be useful distinction.

MR. MILLAR:  And that's why sometimes instead of OPEB it shows up as OPRB?  That is what we discussed -- or you discussed yesterday with Mr. Shepherd?

MR. KOGAN:  That's right, OPRB plus long-term disability is OPEB.  In some of our evidence we also include the supplementary pension plans with other post-employment benefits, because they're also unfunded, as opposed to registered pension plan.

MR. MILLAR:  Okay.  Well, let's --


MS. HARE:  Could I just ask you again not to use acronyms, OPRB.

MR. KOGAN:  Certainly.  I will spell that out every time I say it.

MS. HARE:  Thank you.

MR. MILLAR:  That was my fault, Madam Chair.  I took him down that path.

Let's look at what we have on the table on page 2, and I just wanted to look at the deficits that are showing for 2013, which I guess is the most recent data we have.

So for the pension plan, your funding deficit, I guess you would call it, as of 2013 was about 2.4 billion; is that right?

MR. KOGAN:  That is the deficit on an accounting basis.

MR. MILLAR:  Yes, okay.  And for supplemental pension plans, again, on an accounting basis, 289 million is the deficit?

MR. KOGAN:  That's right.  And there would always be a deficit there by definition, since those are unfunded amounts.

MR. MILLAR:  And then for other post-employment benefits the number is about 2.7 billion.

MR. KOGAN:  That's right.

MR. MILLAR:  And I understand -- this is addressed in a note somewhere, but the supplemental pension plans are secured by letters of credit at about $302 million; is that correct?  If you want the reference, I think that you can see it on page 3 of the compendium.

MR. KOGAN:  Yes, I see that reference, so that's correct.

MR. MILLAR:  Okay.  Sorry, why are they secured by letters of credit?  What is the rationale for that?

MR. MAUTI:  I believe that's the common practice for supplemental plans, which are above what the CRA allows -- sorry, Canada Revenue Agency allows for the maximum to be drawn from registered plans.  I think it is common practice to not have them funded, but to have them secured, and in our sense a lot of companies use letters of credit as an effective way to provide that security.

MR. MILLAR:  Thank you.

Mr. Kogan just made the distinction that the deficits were on an accounting basis, and I just want to -- again, some of this is for my own education, perhaps, but just to make this very simple, first, I understand that OPG uses accrual accounting for your pensions and benefits; is that correct?

MR. KOGAN:  We do use accrual accounting as in accordance with U.S. GAAP for our financial statements. And that is also the basis upon which the Board has previously authorized the recovery of these amounts.

MR. MILLAR:  That's right.  And there was a bit of a discussion with Mr. Shepherd about that yesterday, which I won't take you through again, but again, forgive me if these questions are too simple, but what I understand that to mean is that OPG recovers money from ratepayers as the liabilities arise, not necessarily when they're actually paid out.  Is that correct?

MR. KOGAN:  That's right.  We'll recover the costs when they are incurred, not necessarily when they are paid out in cash.

MR. MILLAR:  Right.  And the other methodology is called the cash basis, and that would work a little bit differently, in that you would recover every year the actual amount of cash you had to pay out.  That's the distinction between the two?

MR. KOGAN:  That's the basic distinction between the two, but again, I think it is important to remember, as I alluded to yesterday, that there would be a number of considerations, such as transition, if you are considering one methodology vis-à-vis the other.

MR. MILLAR:  Absolutely.  I am not getting into any of that.  I just want to make sure I understand in my own head what the theoretical -- the difference between the two is.

Okay.  So under accrual accounting I guess what follows is that the amounts you recover in any given year will not always match the amounts that you actually have to pay out.  Is that correct?

MR. KOGAN:  That's right.  The two amounts may not match.

MR. MILLAR:  And over time, though, you should recover the same amount through either methodology?  You don't get more money by going to accrual accounting over cash, I assume?

MR. KOGAN:  So I think, again, this is where you're definitely starting to get into the issues of transition and, in general, into the point in time in which you're stepping into any one of these methods.

I think theoretically if you were starting from scratch, and all else equal, I would agree with you.  But these are not necessarily our circumstances sitting here today.

MR. MILLAR:  I am not even necessarily talking about your circumstances.  I just mean generally the accrual method and the cash method over time should recover the same amount of money.  If you had two separate companies that had the same liability, one did accrual, one did cash, at the end of the day they would have recovered the same amount of money.

MR. KOGAN:  Again, in -- theoretically, yes.  In sort of nominal dollar terms, if you start taking into account the time value of money when you're getting these amounts, that may not work out to be the same, but...

MR. MILLAR:  So there may be a discount rate issue or something like that?

MR. KOGAN:  Right.  So if you got a different pattern of recovering the same amount over the same period of time, in economic terms that may not equate to the same economic value.

MR. MILLAR:  Fair enough.  With that distinction, though, at least in theory, they're designed to recover the money to fund that liability.  Is that right?

MR. KOGAN:  With all those caveats and distinctions I made, yes.

MR. MILLAR:  Okay.  Thank you.  Could I ask you to turn to pages 4 and 5 of the compendium?  It is actually probably page 5 that I would like you to turn to.  This is an undertaking you gave to Staff, JT2.40, and there is a table on page 5 of the compendium that you will see on the screen in front of you.

Now, this table looks only at your supplemental pension plan and OPRB, which is other post-retirement benefits, as we discussed earlier.

MR. KOGAN:  That's correct.

MR. MILLAR:  And again, you explained the distinction.  Would the numbers for other post-retirement benefits and other post-employment benefits -- are they close to the same?  I just want to make sure -- the first chart we looked at had other post-employment benefits.  This one talks about other post-retirement benefits.

In my mind, I think of them as almost the same thing; is that a fair way to characterize them?

MR. KOGAN:  They would certainly be quite close.  The difference would be the long-term disability plan, which I think is a relatively small amount in comparison to these ones.

MR. MILLAR:  Okay.  Thank you for that.

So if you look at this table, we have a line called -- the second line down is called "Recoverable costs" and that is what you actually recover from ratepayers in any given year?  We have 2008 through to the forecast for 2015; is that right?  That's the money you actually recover or are seeking to recover from ratepayers?

MR. KOGAN:  Sorry, I just thought there would be an extra footnote on that.  But just with the distinction that I think this came up at the technical conference, that for the period from March 1, 2011 for when we -- the Board has authorized the pension and OPEB cost variance account, those would be actual amounts.

And prior to that period, they would be forecast amounts, because that's what was included in rates and there was no true-up mechanism.

And of course we have not yet fully recovered all the amounts recovered in the pension and OPEB cost variance account, but we will be seeking that recovery.

MR. MILLAR:  For example, the 2014 and 2015 plan numbers -- and I guess -- those might be slightly understated because there would be money in the deferral account as well?

MR. KOGAN:  So the 2014 and '15 amounts do not include amortizations of the variance account that would have been previously authorized.  So in that sense, you could say they're too low.

But on the other hand, similarly, amounts from March 1, 2011 to the end of '13 are the actual amounts, so they include amounts that are sitting in the account waiting to be recovered and some of that is over 12 years, I believe, per the EB-2012 order.

MR. MILLAR:  You're right.  Because the money that went -- the accounting, the numbers that went into the deferral account actually relate to the -- the ones that are currently there relate to -- is it 2012 and 2013?  There's $600 million --

MR. KOGAN:  The numbers that are being recovered right now?

MR. MILLAR:  You're not seeking to clear the deferral account right now, I understand, but there is something like $600 million in it.

MR. BARRETT:  While Mr. Kogan is looking for that, so in the last deferral and variance account application we sought to clear the end of 2012 balance, and there was a rider established for '13 and '14 that allows a recovery of part of that balance.

MR. MILLAR:  You know what?  I think it is probably not worth the time to go -- I understand generally what you're saying and I don't think it impacts what I am going to be asking about, so I won't ask you to look into that any further.

MR. KOGAN:  I just think that since you bring it up, it is probably important to note that this -- it is not as if we are getting or will have gotten by the end of 2015 the amounts that are in the "Recoverable" line, which I think is what this discussion highlights, that some of these amounts may not be recovered for several years.

In fact, the ones previously authorized over 12 years, that is quite a long while away.

MR. MILLAR:  Because they're in the deferral account?

MR. KOGAN:  Because they are in the deferral account.

MR. MILLAR:  Okay.  Understood.  I've got that now.

So if we look at -- again, the recoverable costs, subject to all of the caveats we have just discussed, are the amounts that, under the accrual accounting method, you seek to recover from ratepayers.

And then if we look at the line underneath that, that is the actual projected benefit payments.  And if you look just for example at 2008, the benefit payments you had to make in that year were 44.2 million; is that right?

MR. KOGAN:  That's right.  Those were the actual payments for the period from April 1, 2008 to December 31, 2008, given that we stepped into regulation on April 1st.

MR. MILLAR:  And in 2008, looking at the line above, you actually recovered $119 million.  So for 2008, you recovered about $75 million more from ratepayers than you actually had to pay out in benefits; is that correct?  That's the number at the bottom.

MR. KOGAN:  That's right.  75 million is the difference between those two numbers.

MR. MILLAR:  It is just the math.  That's right.  That's what accrual accounting sometimes results in, right?  You actually recovered more in those years than you had to pay out?

MR. KOGAN:  Yes, that can happen under accrual accounting in any one particular period, yes.  It could also be the other way around.

MR. MILLAR:  That's right.  Because what will happen later is it will flip at some point; is that right?  At some point, you will be recovering less money than you have to pay out?

MR. KOGAN:  Yes.  I would expect that would have to happen at some point in the future.

MR. MILLAR:  But in the period that we're discussing right now, 2008 to 2015, in every year -- you can look at the row across the bottom -- every year you recovered quite a bit more money than you actually had to pay out; is that fair?

MR. KOGAN:  Because the accounting costs that we are incurring in accordance with generally accepted accounting principles are higher than the cash amounts we're currently paying out.

MR. MILLAR:  Yes, I understand the rationale, but that is the result in the --


MR. KOGAN:  That is the result.

MR. MILLAR:  -- in the years we're discussing right now.

Such that by the end of 2015, we're getting close to a billion dollars; we've got $993.3 million.  I recognize that some of that is actually in the deferral account and perhaps not in your pocket yet, but for the purposes of this discussion that is how much, under accrual accounting, you will recover in excess of what you have to pay out from 2008 to 2015; have I got that right?

MR. KOGAN:  And subject to deferral account, which may not be a small number -- and I just don't have that at my fingertips -- that's right.

MR. MILLAR:  And even the test years themselves, 2014, 2015, you're recovering about $120 million more than you're paying out in each of those two years; is that right?

MR. KOGAN:  On a projected basis.  And of course the amounts will be trued up through the pension and OPEB cost variance account.  So yes, that's correct.

MR. MILLAR:  Okay.  And this table doesn't include it, but you have been -- you have had payment amounts, a payment order since, I think, April 1st, 2005.  So there would be three years previous to that.

Would you have been -- I don't know if you know this, but would you have been recovering more money from 2005 to 2008 than you were actually paying out?

MR. BARRETT:  Just to be clear, from April 1, 2005 to April 1, 2008 I wouldn't say that we had a payment order.

We received amounts prescribed by regulation.

MR. MILLAR:  Sure.

MR. BARRETT:  Per the government.

MR. MILLAR:  Yes.  That is a fair distinction.  Thank you.

MR. KOGAN:  So I think this came up in the original interrogatory, which is Exhibit L, tab 6.8, schedule 1, Staff 124.  That interrogatory asked us to do this calculation starting in 2007, and we noted at page 1, lines 25 through 27 that we don't know the specific amounts assumed by the province in respect of these benefit plans, in the setting of the interim payment amounts.  So we didn't provide that number.

MR. MILLAR:  That's fair enough.  And I am not asking you for a specific number.

Do you know if you were recovering more than you were paying out?  Was it still done on accrual accounting back then?  Is that a question you can answer?

[Witness panel confers]

MR. KOGAN:  No, I don't think I have firsthand knowledge, and I don't think we would know exactly what the government assumed in the setting of these payment amounts, so I couldn't help you.

MR. MILLAR:  All right.  Could you turn back to page 2 for me, please?

If we look, for example, at the registered pension plans at the top of the page, you've got the -- you've got an asset associated with that liability.  You've got the fair value of the plan assets at the beginning of the year, and that's the $0.3 billion; do you see that?

MR. KOGAN:  Yes, I see that.

MR. MILLAR:  That's the money that you put into the plan over the years to pay the future obligations when they arise; is that right?

MR. KOGAN:  That's the value of the -- accumulated value of the amounts that have been contributed, inclusive, of course, of the earnings over time, less amounts that have been paid out.

MR. MILLAR:  That's right.  When you recover money from ratepayers or from -- I think your employees pay into that as well.  You put that into a fund and that's there to fund the future liabilities; is that right?

[Witness panel confers]


MR. KOGAN:  We fund our portion of the contributions pursuant to the funding valuation which, as discussed yesterday, is established pursuant to the Pension Benefits Act and the rules and regulations of the Financial Services Commission of Ontario, and then the employees make their contributions.  So that is how that is funded.

MR. MILLAR:  That's right.  And that's why you have -- there's an asset there, and that will be used to fund the costs of that plan on a going-forward basis.  There's a -- it's in a deficit position, but there is a $10.3 billion asset associated with that.

MR. KOGAN:  There is an asset associated with that, and that is what will be used to make benefit payments in the future.

MR. MILLAR:  Okay.  So as I look down the line, that same line, the fair value of plan assets, I don't see any asset associated with all the excess money you have recovered for other post-employment benefits and supplemental pension plans.  Where did that money go?

MR. KOGAN:  So I'm not sure that that is directly related the way you are trying to correlate the two numbers.  The fair value of the plan assets and the registered pension plan column is the monies that we and the employees have contributed to fund the registered pension plan as basically required by law.

MR. MILLAR:  I understand.

MR. KOGAN:  As we discussed earlier, these other plans are not funded, so there are no funds associated with those assets.

MR. MILLAR:  So where did that money go?  You've recovered -- the table shows you can either say a billion dollars or as of -- under "actuals" it is something like $750 million.  Whatever the number is, you have recovered an awful lot more money from ratepayers for your pension -- for your other post-employment benefits than you paid out.  Where did all that money go?

MR. KOGAN:  I think you are trying to establish sort of a direct link between amounts that we collect from ratepayers and amounts we, for example, put into the registered pension plan, and I just don't think of it that way.  One is a revenue stream that allows us to recover our costs, and that is -- arises as a result of these types of proceedings, and that's our revenues and cash inflows, and then we also have cash outflows and costs, and I don't believe -- the revenue is specifically designated -- or the payment amounts that are set here are specifically designated to recover a particular sort of type of cost.

MR. MILLAR:  I think that's right.  And that's kinds of what I'm asking about.  So all that additional money that you recovered would have just -- it's been spent, I assume.  It's not -- it doesn't show up here anywhere.  It was spent on general corporate purposes as part of your cash flow.

MR. KOGAN:  I just want to -- just, I guess, the point I'm making is that all the revenue that comes into us based on the rate once it is set, it is one rate, and that is all cash inflow to the company.  And then there is a variety of cash outflows, including benefit payments pursuant to these plans, as well as contributions to the registered pension plan.

MR. MILLAR:  Yes.  But as we discussed for -- again, I'm talking about other post-employment benefits and the supplemental pension plans.  In the current time period and over the last five years you're recovering an awful lot more money than you actually have to pay out, and that's fine.  That is what accrual accounting allows.

But I guess, as we just discussed, at some point that is going to flip, and you are going to be recovering an awful lot less money than you have to pay out.  And in my simple mind -- and I don't understand this.  And you get it a lot better than I do.  I would have thought you'd put that money in the bank or set it aside somewhere, because you -- that's an actual liability you have, but it seems like -- that the money is gone.

[Witness panel confers]


MR. KOGAN:  So I think I can confirm that that difference isn't set aside into any fund.  Just like most other companies, as I understand it anyway, we don't have funds like this, and there's some good reasons, probably, why those funds don't exist.

MR. MILLAR:  Well, what are the good -- at some point, as we said, the numbers are going to flip, and you're going to have to pay out an awful lot more money than you are bringing in, and you won't have the money.  So what is the plan to deal with that?

MR. KOGAN:  I think, again, the fundamental assumption that you're making is that there is -- that there's a direct cash-based correlation between the payment amounts that are set and therefore the revenues that come in and the cash -- the actual cash outflow that we have.

And I don't think that's the basis.  My understanding, that the -- sort of the starting point at least for the payment amounts set by the Board are the accounting costs that are incurred, subject to regulatory principles.  I appreciate that.  But -- so therefore, I -- I'm not sure how to answer that question.

So, you know, when the benefit payments become higher than the cost, they will be funded out of the cash flows and revenues received for that period, and the revenues in those periods were based, again, on the accounting costs, assuming that is what continues, and so we'll fund it out of our operations then, just like we do it now.

MR. MILLAR:  But the difference being, you won't be recovering enough money to cover it, right?  Your revenue requirement -- I appreciate that the way the accounting works is a little bit beyond me, but your revenue requirement, as the Board sets it, allows you to recover your reasonable costs in any given year.

And for this particular thing, as it happens, under accrual accounting you're recovering a lot more than you need.  So you have a surplus, it seems to me.  At some point that is all going to change, you're not going to have the surplus, and you're just -- I guess your answer is that will just -- you will take the money from somewhere else.

MR. BARRETT:  I have the virtue of not having a great understanding of pension plans as well --


MR. SHEPHERD:  Maybe you and I should have the discussion --


MR. BARRETT:  -- so maybe we're in the same sphere here.  I think that is right.  I mean, there is a difference between accounting and cash over this period, and there will be other differences in the future.  And we'll have to deal with those differences through our operations and pay those amounts.

And that is one of the consequences of accrual accounting.  You don't get -- what you get is a good matching between rates and costs, but you may not get a perfect matching between rates and cash.

And that's one of the consequences of accrual accounting, and I think this is an issue, as has been discussed earlier in this proceeding and in the technical conference, that's a generic issue, because, as I understand it, nearly all the utilities in the province use accrual accounting for SPPs and OPEBs.  So there is this, you know, accounting cost versus cash issue across the board.

MR. MILLAR:  Is there a chance utilities are going to come forward and come to the Board and say, Listen, we're out of money; we need to recover this money again to fund our pension obligations or other post-employment obligations?


MR. BARRETT:  I would hope so, because that would be absolutely wrong to do.

MR. MILLAR:  Sorry, you hope -- maybe I reversed the question.

MR. BARRETT:  Yeah, I mean, we're recovering the costs now.  It wouldn't be appropriate for us to come, you know, a few years down the road and say we want the costs again.


MR. MILLAR:  Mr. Kogan, you said there is probably some good reasons to not set aside the money.  What are those good reasons?  Or Mr. Mauti?

MR. MAUTI:  I believe there are definitely tax consequences of setting aside monies into a trust fund, probably immediate tax consequences.  The leakage of cash at that point would then obviously reduce the amounts that you would have to put into a fund to accumulate, similar as you did with a pension plan.

So there is -- those issues are probably paramount as to why companies don't put money into a trust for OPEB-related.

MR. MILLAR:  So it's a tax issue?  That is what it boils down to?

MR. MAUTI:  There are definitely tax issues.  There are likely other issues as well.

MR. MILLAR:  Are you able to speak to those?  I guess OPG hasn't looked into this in detail, I take it?

MR. MAUTI:  No, we haven't.

MR. MILLAR:  Okay.  So other than the tax implications, are you able to highlight any other difficulties with that approach?

MR. KOGAN:  I mean, I think another item to consider from the company's and the ratepayers' perspective would be that you would be potentially tying up very, very large sums of money that would be earning less than if they were reinvested into rate base, for the company to earn a return, but also for the benefit of ratepayers into new projects and infrastructure and things like that.  And the return that you would be earning would be possibly lower once the money are in the funds.

MR. MILLAR:  Anything else that you can -- that springs to mind?

MR. KOGAN:  Not right now --


MR. MILLAR:  I mean, can you see what's a good idea, though?  Am I crazy to think it is not a bad idea to set some of that money aside to pay -- I mean, it is being recovered to pay other post-employment benefits, and when those benefits come due the money won't -- there is no money there.

MR. MAUTI:  But as Mr. Kogan indicated, as part of cash-flow management in general for all sources of revenue coming in for an organization, you know, part of what you have to do is plan forward and forecast forward those cash requirements, and doing that over a significantly long period of time to be able to make sure that once it does reverse that you do have sufficient funds available.

MR. MILLAR:  Staff, I think as you know, has been beating this drum for a little while, and we brought it up in the last case, in EB-2010-0008.

And at that time, we had put it into our final argument.  I don't think that we actually raised it in cross-examination, or if we did, we didn't chase it very much.

In any event, at page 9 of the compendium we have OPG's reply to our argument about -- we suggested a segregated fund be set up.  And at that time, it was OPG's view that it hadn't been brought up and hadn't been tested in the proceeding.  And I think there is also a suggestion that the Board may not have jurisdiction to order the establishment of -- whether it is an irrevocable trust or some other mechanism to set aside that money.

Is that still the company's position?  Or is that something we will learn in argument?

MR. BARRETT:  That is still the company's position.

MR. MILLAR:  Okay.  Thank you.

We provided you -- if you flip to the next page in the compendium, page 10 and 11, this is the extract from the Federal Energy Regulatory Commission, where it seems that they do, at least in some cases, require the establishment of an irrevocable trust or some other mechanism to set aside the money.

I don't know if you have had a chance to review that and I don't even know if I need to read it, but it seems that this is something that, at least in the States, they've started to make utilities set aside money for future obligations in this regard.

Are you familiar with that?

MR. BARRETT:  I think by virtue of looking at the documents that you submitted.  It is not something that we track as a matter of course.

MR. MILLAR:  Fair enough.  My point is not that the Federal Energy Regulatory Commission has binding jurisdiction over the Board or anything of that nature, just that this is something that other regulators appear to have looked at and found it appropriate, to require utilities to set aside the money.

I guess subject to what you have just said, Mr. Barrett, about perhaps the Board may take a more holistic view of this and look at it on an industry-wide basis, it is OPG's position that that is not appropriate in this case?

MR. BARRETT:  Sorry, just so I understand, not appropriate that the Board look --


MR. MILLAR:  Either because the Board doesn't have jurisdiction or because it is just not a good idea, it is OPG's position that it shouldn't be required to set up whether it be an irrevocable trust or some other mechanism to set aside money for future other post-employment benefits obligations.

MR. BARRETT:  We certainly don't think it is necessary.  As Mr. Mauti indicated, we believe that we'll be able to manage the cash implications.  And we think that there is a long history of using accounting costs for rate-setting, and that is done for a lot of very good reasons and those reasons haven't changed.

But again, if the Board wishes to pursue this, our advice would be that since this touches all of the utilities in the province, it is best done through a generic proceeding, where some of these very complicated legal and tax issues and accounting issues can be dug into with some degree of diligence and experts can be brought forward.

As Mr. Kogan indicated, we've had some very preliminary discussions within the company as a consequence of this issue getting raised in this proceeding.

And my takeaway -- again, not as an expert -- is that this is very, very complicated, and it would take some time and effort to figure out exactly how it is best done and what the consequences of it would be.

MR. KOGAN:  From the accounting lens, I guess, in perusing this document, one thing I did notice, that it arose in an industry-wide -- as a result of an industry-wide issue down in the US, which I believe was the introduction of a -- basically an accrual accounting standard for accounting for other post-employment benefits.  So this was, I believe, in the early 90s.

So this isn't something that they faced as a one-off, and as well as it wasn't a situation where, like us, where we are -- have been on an accrual basis and now you are thinking of introducing this requirement.  They were previously, I expect, on some kind of more of a cash basis, and they had to address the transition for accounting that they had -- to an accrual basis that their financial statements were converting to.

So it was a very different set of circumstances, how this came about.

MR. MILLAR:  And my point was not necessarily that we're -- we have an identical situation here.  It was more to show that there is some precedent for this, at least in the States, although the circumstances may not be identical.

We discussed earlier that you do in fact secure your supplemental pension plans with letters of credit.  Why is it appropriate to secure those and not the other post-employment benefits?

MR. MAUTI:  I don't know that right now.  I don't believe Mr. Kogan does either, as to the reasons or rationale why a letter of credit is required for supplemental pension.

MR. MILLAR:  I can leave it to you.  I don't need an undertaking.  If you want to provide an answer to that, you are welcome to do so.  If you don't want to, that's fine with me as well.

MR. MAUTI:  Perhaps after the break, if we can just try to follow up.

MR. MILLAR:  Okay.  Thank you.

Let me move on to another area.  Could you turn to page 17 of the compendium, please?  I've got a series of questions about your return on plan assets and the discount rate and some related issues.  Some of this was covered by Mr. Shepherd, so I apologize if it is a bit disjointed.

But if we look at page 17 -- again, this is from your prefiled evidence, I believe -- if you look at the expected long-term rate of return on pension fund assets, that's about four down, and then the 2013 projection, you're using 6.25 percent as your expected return; is that correct?

MR. KOGAN:  That's right, as recommended by our actuaries.

MR. MILLAR:  And that is for 2013, '14 and '15?

MR. KOGAN:  That's right.

MR. MILLAR:  And this is a silly question, I suppose, but everything else being equal, a higher return on plan assets obviously results in lower payment amounts; is that fair?

MR. KOGAN:  It would result basically in a lower pension cost, which would translate into lower payment amounts.

MR. MILLAR:  Exactly.  In 2010 you used 7 percent as your -- the expected long-term rate of return.  At least from my reading of the finance pages, the stock market has been on a historic tear since 2010, at least from what I have read.

Why has the expected long-term rate of return fallen over that time?

[Witness panel confers]

MR. MAUTI:  As Mr. Kogan indicated, the setting of the expected long-term return is done through review from our actuaries.  What they would do is look at the asset liability or asset mix for the pension plan assets, in terms of whether they're in equities, some sort of bonds, or fixed-income.

They would look at the expected -- sort of almost like a risk-free rate for each one of those individual pockets of assets, and then apply premiums based on their view and expectation of the marketplace and how it is operating.

So it is a macro sort of view of the different equity and fixed-income markets that exist, through a review of things such as discount rates and premiums on equities and whatnot.  They would set sort of expected target returns for each one of those -- basket of those assets, and a mixing of them based on the mix that we have within our pension plan would determine a long-term rate that they would do that work for us and propose to us.  And through discussion, it would be sort of ours to accept that as our management estimate.

But it is based on the work that our actuaries do as part of providing that to us.

MR. MILLAR:  So it is called a long-term rate.  Am I right that that is not necessarily the projection for any given year?  Or have I got that wrong?

For example you've got 6.25 percent listed for 2014 as the expected long-term rate.

Is that the expected return in 2014, or is that somehow adjusted to be a long-term rate to account for the longer passage of time?

I am not sure if I have worded that correctly, but what I mean is:  Is 6.25 percent the target for 2014 itself?

MR. KOGAN:  So this rate, in accordance with generally accepted accounting principles, has to be the expected long-term rate, as you have pointed out.  So it is over, obviously, a very long period of time.

It isn't necessarily the expectation of how your fund will perform in any one particular year.

MR. MILLAR:  Okay.  That's helpful.  Because if we look at 2013, now, I recognize predicting where the stock market will go or any other investment, if we could do that we wouldn't be sitting here.  And so they're never going to be quite right.

But it is fair to say that for 2013 the projection, at least the long-term projection, was 6.25 percent.  You actually beat that by close to 300 basis points; is that right?  You did 9.2 percent?

MR. MAUTI:  Correct.  9.2 percent was the actual return for 2013.

MR. MILLAR:  And you have a pension committee that set a benchmark return for your plan assets of 8.5 percent in 2013.  In fact, you exceeded that; is that right?

MR. KOGAN:  So the benchmark was exceeded, but just to be clear, the way that that benchmark is set, really the audit committee approves the asset -- or the pension committee would approve the asset mix, and the benchmark would just be a mathematical calculation after the fact based on how each of those classes has performed over the year.

MR. MILLAR:  So when was the benchmark for 2013 set?  Is it set after 2013?

MR. KOGAN:  It's calculated after 2013, if we're talking about a benchmark for the full year.  You're basically saying, you know, how did a basket of similar assets perform out there in the marketplace and versus how did you do since you have the same or similar basket of assets.

MR. MILLAR:  So it is an after-the-fact analysis.

MR. KOGAN:  It has to be, by its nature.

MR. MILLAR:  No, I understand.

So for 2014, for example, the pension committee had -- there is no benchmark right now for 2014.  You wouldn't know the benchmark until 2015.

MR. MAUTI:  No.  As Mr. Kogan indicates, we would approve a weighting and a basket of the weighting of the assets within the pension plan to determine how much go to various forms of equity or debt instruments or bonds.

MR. MILLAR:  Well, maybe let's approach this a different way.  How are you tracking so far this year?  Do you know what your rate of return is up to June 1st?  I assume you must get reports on that, that that must be something that, if you don't know it, you could provide that to us?

MR. MAUTI:  We probably could for some recent period, whether it is June or --


MR. MILLAR:  Would you have the information up to June -- well, maybe you could give us the most recent data that you have?

MR. MAUTI:  Sure, yes, we can follow up.

MR. MILLAR:  Okay.  So that will be J13.1.
UNDERTAKING NO. J13.1:  TO PROVIDE THE 2014 PERFORMANCE OF THE PENSION PLAN TO DATE OR THE MOST RECENT INFORMATION AVAILABLE.

MR. KEIZER:  Before we -- before we just leave that undertaking, though, I just want to understand, you want a part year?

MR. MILLAR:  Well, I want to know how well the pension -- the return has been on the fund assets so far this year, and then presumably we could use that to get a forecast of 2014.

MR. KEIZER:  So you would use that as some predictive basis that you intend to do in argument?  Is that --


MR. MILLAR:  Possibly, yes.  I want to see -- I mean, 6.25 is what the revenue requirement is based on, ultimately.  And I want to know if, so far this year it looks like 6.25 is the right number.

MR. KEIZER:  I guess my view, it seems somewhat speculative.  I mean, I am not quite sure the value of it.

MR. MILLAR:  Well, 6.25 is obviously speculative as well.  I mean, I don't think it is hard to provide the number, and if there is an issue with it in argument, certainly it can be dealt with at that point.

But we would like to know what that number is, Madam Chair.  If the Board is not interested, then --


MS. HARE:  I guess I don't understand why you think -- if I understand Mr. Millar's question, it is, what is the rate up til the end of June, so that we could see how that is tracking against the 6.25.

MR. MILLAR:  Yes, that is --


MS. HARE:  So why is that speculative?  That would be a known number.

MR. KEIZER:  Partly because I don't know what the remainder of the year is going to be.

MS. HARE:  But I don't think that is what is being asked.  Isn't what is being asked, what it has been tracking so far?

MR. MILLAR:  Yes, to date.  I just feel that that is probably a better indicator of what the performance will be than a number that was calculated well in advance of that.  I just want the most recent information.

MS. HARE:  It is not sensitive.  It's a known number.  It's an actual til the end of June.

MR. KEIZER:  Which doesn't reflect the full year, but --


MS. HARE:  Well, that may be, but that could be up for argument then.

MR. KEIZER:  That's fine, Madam Chair.

MR. MAUTI:  Just by way of comparison, I believe in the pre-filed evidence the earnings in 2013 to the end of, I believe it might have been July or August, was 1.7 percent, and 2013 ended at 9.2 percent, so it --


MR. MILLAR:  Fair.  And I --


MR. MAUTI:  -- does give you an indication the volatility of from any point of time to the end of the year.

MR. MILLAR:  That is fair comment, and nobody has a crystal ball, but we would like the most recent information, so I think J13.1 is to provide the 2014 performance of the pension plan to date or the most recent information available, thank you.

Do you know what the double-A bond yield is for June 30th of this year?  And if not, could you provide that to us?

MR. MAUTI:  I guess the issue with the double-A bond yield, which I assume you're looking at in terms of the first line in that table --


MR. MILLAR:  Yes.

MR. MAUTI:  -- on page 17 --


MR. MILLAR:  That's right.  Related to the discount rate.

MR. MAUTI:  That has to be calculated, because that is a double-A bond yield that has to replicate or match the cash outflow expectation of the liabilities in your pension plan.

So it is not a -- that is not an easily determinable number that you can just go and identify.  It is specific to the liabilities in your plan.

MR. MILLAR:  So you don't -- I guess you see what I am getting at.  That relates to the discount rate, obviously.  You have a forecast for the test period, the 2013 projection as well.

On the knowledge you have to date, can you give us any indication as to how you're tracking against what you had predicted in your original pre-filed?  Is it higher, is it lower?

MR. KOGAN:  So sitting here today, the last point of reference I have -- and I don't remember the exact date, if we're talking a month, two months ago -- but the discount rate actually appeared to be going down, so --


MR. MILLAR:  Lower than 4.3?  It was 4.9.  I thought we had 5.6 somewhere, but that was on a different basis, I understand.

[Witness panel confers.]

MR. KOGAN:  It is lower than the rate -- I believe it is -- my recollection is it is lower than the rate that is in the N2 impact statement, so I recognize --


MR. MILLAR:  Which is 4.9.

MR. KOGAN:  Yes.  For one of the plans.  I can't remember if it is pension or other post-retirement benefit, but, yes.

MR. MILLAR:  Do you know if it is higher than 4.3?

MR. KOGAN:  No, that I don't know.  I don't have a point of reference for that.

MR. MILLAR:  And that is not something that can be easily determined?

[Witness panel confers.]

MR. KOGAN:  Yes.  We can undertake to do that, if that is of interest.

MR. MILLAR:  Yes.  On a best-efforts basis that would be helpful, thank you.  So that will be J13.2.  And maybe you can tell me what you're undertaking to do so I don't put words in your mouth, just to calculate the --


MR. KOGAN:  We will undertake on a best-efforts basis to provide what the equivalent to the 4.3/4.9 discount rate is as of the most recent reasonably available point in time.

MR. MILLAR:  That would be very helpful.  Thank you.
UNDERTAKING NO. J13.2:  TO PROVIDE WHAT THE EQUIVALENT TO THE 4.3/4.9 DISCOUNT RATE IS AS OF THE MOST RECENT REASONABLY AVAILABLE POINT IN TIME.

MR. KOGAN:  I just, in this context -- and we will undertake to do that, but the -- as it was touched upon yesterday and as detailed in our pre-filed evidence, the costs for 2014 for pension are set using -- and for any year, in fact, are set using the assumptions you make at the beginning of the year.

So the discount rate you see in the N2 impact statement and, in fact, other assumptions you see in the N2 impact statement for the 2014 column, those are, in fact, actual assumptions for the costs.

MR. MILLAR:  Right.  But 2015 would be different.

MR. KOGAN:  2015 would be set using the information at the end of 2014, so it could be different, yes.

MR. MILLAR:  Okay.  Thank you.

I can't put my finger on the reference in the evidence at this moment, but I think there was discussion that you're looking at changing your asset mix as well to seek higher returns; is that right?

[Witness panel confers.]

MR. MILLAR:  I think that is referenced on page 19 of the compendium, additional diversifying strategies that you are looking at.

MR. MAUTI:  Yeah.  As part of management through the pension committee and through our various board committees, understanding the various strategies to employ may not necessarily be to increase returns.  It could be to minimize risk.  It could be a variety of strategies being used and different portfolio types of assets, whether it is infrastructure, real estate, or something else, to diversify the portfolio.

MR. MILLAR:  And are those changes reflected in the long-term rate of return that you are forecasting?  This is back on page 17.  That's taken into account?

MR. MAUTI:  I believe the expectation for the asset mix that we're looking at, they look at both the actual asset mix at a point in time, as well as a target mix and the path with which they're trying to get to that target mix together, to help develop what that expected long-term return would be.

MR. MILLAR:  So that is reflected in the 2014 and 2015 numbers, the...

MR. MAUTI:  Yes, I believe it is.

MR. MILLAR:  Okay.  Thank you.

I want to talk about the -- this was something I had a bit of difficulty keeping straight in my head.  There have been a number of actuarial valuations for pensions and other post-employment benefits that have been filed throughout the course of this proceeding, prepared by Aon Hewitt.  You are familiar with those?

MR. MAUTI:  Correct.  Both in terms of the pre-filed and then the various N1 and N2 impact statements, yes.

MR. MILLAR:  Exactly.  And if you'll bear with me, I just want to make sure.  I think there is four of them, and I just want to make sure I know which one is which.

So the first one is the one that would have underpinned your original application as you filed it.  And that one is the one that had a discount rate listed at 4.3 percent, and it used employee numbers and data, or census, as I think it is called, based on December 31st, 2012; is that correct?

MR. KOGAN:  So the discount rate is correct for pension, as we just discussed.

As far as census, I think the update to the December 31, 2012 demographics data -- which, again, we touched on yesterday -- was actually done as part of the comprehensive accounting valuation, which came about starting in the N1 impact statement.

MR. MILLAR:  So let's move to that.  The next one, the next Aon report supported, I suppose, the N1 update, and that is where the discount rate went up to 4.7 percent; is that correct?

MR. KOGAN:  Is that anywhere in your materials, just for ease of reference?

MR. MILLAR:  I don't know that I have the number.  You could take it subject to check.  It would be part of N1.

MR. KOGAN:  Yes, I can confirm that the discount rate assumed in N1 was 4.7 percent for pension and other post-retirement benefits.

MR. MILLAR:  Then the other big change as part of the N1 update was the extended mortality assumptions, and that is what largely drove the increase that was associated with that update; is that correct?

MR. KOGAN:  Yes, that's correct.

MR. MILLAR:  Then the next Aon report was associated with the N2 update, and that was filed in May 2014.  And at that point, the discount rate was up to 4.9 percent.  I think this was as of December 31st, 2013; is that correct?

MR. MAUTI:  Yes.  It was 4.9 percent for pension, and I believe it was 5 percent for other post-retirement benefits.

MR. MILLAR:  Then in terms of the headcount numbers for your employees, I believe it used -- it used December 2012 data, but it seemed to me that there may have been some factoring in of the fact that you were looking to shed employees over 2013 to 2014; is that correct?

MR. KOGAN:  It's correct that that forecast would have assumed a headcount reduction over some of that period, including due to business transformation.

MR. MILLAR:  All right.  Then finally we have the most recent funding valuation.  That was the one that was provided in J9.6; is that right?

MR. KOGAN:  That is the funding valuation, that's correct.  And I think we discussed yesterday the distinction between that those other reports are accounting valuations and that this is a funding valuation, so there are a different basis.

MR. MILLAR:  That's right.  There was a discount rate of 5.6 percent, but as you discussed yesterday, that is not necessarily comparable to the discount rates that had preceded in the Aon reports?

MR. KOGAN:  No, it's not.  And I guess since we're on this topic, to your earlier discussion around determination of the expected rate of return, the discussion about how that discount rate is determined, which is at page 44 of the funding valuation, because it is based on the expected rate of return in this valuation, provides a good discussion around the analysis that Aon does in coming up with this long-term rate of return.

MR. MILLAR:  And in terms of the headcount numbers in J9.6, they used the actuals from January 1st, 2014; is that right?

MR. KOGAN:  That's right.  As required for the actuaries in performing this valuation, they would have used data as of January 1, 2014.

MR. MILLAR:  So the headcount number in J9.6 would be more accurate than the headcount number from the preceding Aon report?  I actually don't know if it is higher or lower, but it would be more accurate.  It is actuals from January --


MR. KOGAN:  Yeah, if you're thinking in terms of the number at the end of 2013, I would expect that the funding valuation would be more recent, yes.

MR. MILLAR:  And OPG has not proposed to do any new update based on J9.6; is that correct?

MR. KOGAN:  That's correct.

MR. MILLAR:  Just so I have this right, I have been asking about headcount and census, and I'm sure you understand this, but the way that I understand it is that lower staff forecasts would tend to reduce the actuarial valuation of benefit obligations in test period costs; is that right?  There is less employees that you're going to have to pay pensions to in the future?

MR. KOGAN:  All else equal, if you have less staff, you are having lower -- lower costs.

But again, just so that there is no confusion, when we talk about -- and I use the term "demographics."  It isn't just looking at the number of people.  As I explained yesterday, it is looking at their characteristics, which obviously are extensive.

So I don't want to leave the impression that the actuaries, you know, wait for a couple of years and just kind of keep the same headcount and don't assume a decrease in the headcount.

MR. MILLAR:  Could you repeat that?  I was distracted by my own notes.

MR. KOGAN:  I was just clarifying that when I use the term "demographics" that refers to the detailed characteristics of the plan member population.

It doesn't mean that you're not -- even if you're not updating that, that you're not also updating the actual number or at least estimated number of the heads you have.  So it is just a more detailed update when you update the full demographics.

MR. MILLAR:  It is not just headcount, right?  There is also actual data about people are married and I guess there's –- there's new mortality assumptions in the J9.6 update as well; is that right?

MR. KOGAN:  Things like whether people are married or have kids or life insurance and all of that stuff, that is part of the comprehensive update to demographics that you would do periodically for accounting purposes.

But all I was highlighting is that you would still in the interim look to reflect, where necessary, the trend in the decreasing headcount.  That is all I meant to say.

MR. MILLAR:  J9.6 is one of those thorough -- I forget the term that you used.  That is a comprehensive valuation; is that right?  That is the one that has to be done every three years?

MR. KOGAN:  Again, I think we're getting into funding versus accounting here.

J9.6 is funding valuation, and that is typically done every three years.  And for that purpose, as I understand it, you basically always do a comprehensive look at your assumptions and your demographics, et cetera.

For accounting purposes, you may not do that every year, but that was done as recommended by our actuaries for the purposes of the year-end 2013 obligations, just because the period since the last update for that purpose has kind of expired.  And it is typically a three-year window, so it was time to do it.

MR. MILLAR:  I probably shouldn't ask this, because I know you will have an answer.  Why would you --


MR. KOGAN:  Well, had I known that was the name of the game...

[Laughter]

MR. MILLAR:  Why would it be inappropriate to use J9.6 to do an update of the actual costs you are seeking to recover from ratepayers in this application?  You spoke about this yesterday, I think, the distinction between a funding valuation and an accounting valuation.  And I sort of followed that.

But why is it improper to use this more recent data -- it seems to me -- to assess your actual costs for the test period?

MR. KOGAN:  There is probably two parts to that.  And one part, which I am sure Mr. Barrett will add to, is about the general approach that is in our undertaking response.

But with respect to accounting costs, which is what is currently in the proposed revenue requirement, as I tried to explain yesterday, the impact of changing an assumed contribution amount would be very small.

So for example, in 2015 I believe the costs right now reflect a $450 million assumption for contributions on a company-wide basis.

If it was decided that you were to update that for something like, you know, a $360 million number, which is the estimated minimum in this funding valuation, you would look at that difference.  You would apply the expected rate of return of 6 and a quarter.  You would maybe assume a half-year.  And that would be the impact on your accounting costs.

In this case, in fact, the impact would be to increase the costs, because you have just decreased the assumed cash amount you are putting in.

So, one, it would -- it is a really small number, is the short answer.

MR. MILLAR:  I am going to ask you for an undertaking to do something.  And I recognize you may well argue that these are not numbers the Board should look at, and I think that will come to a matter of argument.  I have an undertaking to ask.  I think the calculations to do this are simple, and we would like to see the numbers.  In fact you may convince us it is not the right numbers to use, but let me shoot this at you, to tell you what we're looking for.

What we would like to have is an update, for lack of a better word, to use for the discount rate for the 2014 and 2015 plan period, the number that you come up with in J13.2.  So in other words, don't use 4.3 percent.  Use whatever number you come up with in J13.2.

MR. KOGAN:  Could I stop you there.  You said don't use 4.3, so you mean don't use 4.9, I believe, right?

MR. MILLAR:  Yes, you're absolutely right, 4.9.  You're absolutely --


MR. KOGAN:  Okay.  Which could be lower, just to be clear.

MR. MILLAR:  It could be lower.  We're just interested in seeing what the numbers would look like.

MR. KOGAN:  I'm following you so far.

MR. MILLAR:  And then additionally, if you could do an update to reflect for the return on plan assets to use the annualized number from J13.1.

MR. MAUTI:  Now, by "annualized", are we just taking the returns after a period of time and then grossing them up for the balance, assuming what -- on what assumption, though?

MR. MILLAR:  If your return as of -- what's halfway through the year?  June 30th -- is 5 percent, then in my simple mind you just double that and make it 10 percent for the year.  If that is the wrong way to do it, you can tell me, but assuming the same rate of return through the first half of the year, continues for the entire year.  I know that assumption may well not come to pass, but that is the calculation we would like to see done.

MR. MAUTI:  That is a way to do it.  There is multiple ways you could do it, but --


MR. MILLAR:  If you have a better way, I'm -- actually, I'm not all ears, because you will tell me and I won't understand, but I certainly trust OPG to -- I think you know what I am getting at.

We have a suspicion that you may be tracking better for 2014 than 6.25 percent.  Maybe you're tracking worse.  I don't know.  If that is the case, we will live with that as well.

But I would just like to see what -- if 2014 continues to go as it has, and the rate of return over the period stays the same, what will we be looking at at the end of the year?

MR. KOGAN:  So just before addressing that, the doability and the time and -- of this, on the expected rate of return I just want to confirm that it is understood that you wouldn't -- never, I would say, use something like that to set your expected long-term rate of return, which is what you are required to do in accordance with GAAP, so --


MR. MILLAR:  For accounting, that is absolutely right.  I guess --


MR. KOGAN:  Accounting or for funding, for that matter.  As I referenced earlier, the calculation that Aon would do would, you know, span, you know, a number of years and look at sort of the long-term trend.

So I don't think people would say, Well, you performed this way in six months; therefore, I expect for the next decade that you perform in the same way.


So as long as it is understood that sort of it is a very hypothetical calculation in that sense.

MR. MILLAR:  You certainly understand.

MR. KOGAN:  Okay.

MR. MILLAR:  And doubtless that may come up in argument.  It may well be something that nobody pursues, but at least I had thought it is probably not a terribly difficult number to produce for us, and we would just like to see what it looks like.

MR. KOGAN:  And again, just to clarify, you mentioned '14 and '15, and as I alluded to earlier, the assumptions for 2014 are known and set, and the numbers we are recording in our financial statements are basically what is in N2, so they are no longer a forecast.  So I am assuming you really are talking about doing a hypothetical 2015 cost for calculation.

MR. MILLAR:  That would be fine.

MR. KEIZER:  But I guess this -- sorry.  And maybe I am covering old ground, and I am sure you will tell me to be quiet if you believe it to be the case, Madam Chair.  But this goes to the issue of the speculation that I was referring to before, where, you know, we've got, based on what Mr. Kogan is saying, a report from Aon that says, This is how we calculate the rate on this basis, and now we're completely abandoning that for purposes of this undertaking, and calculating it based upon some extrapolation which, you know, is not rooted in any kind of investment theory other than just, let's draw a straight line across, and that is the number, so we calculate it, and then we -- it produces a number which may have very little meaning.  I am not quite sure why, you know, the undertaking has value or relevance within the context of this proceeding.

MS. HARE:  It may not --


MR. BARRETT:  Can I just interject with one additional piece of information?  I just spoke to Mr. Kogan to try and get a sense of how long it might take him and his colleagues to undertake this work, and he has advised it might be two or three weeks' worth of work, so just an additional piece of information to bear in mind when --


MS. HARE:  Well, Mr. Barrett, I was going to address that before you jumped in.

So, Mr. Millar, how important is this?

MR. MILLAR:  How about just the discount rate?  Is that -- can that be done quickly?  If you just plug in the number from J13.2?

MR. KOGAN:  We don't do the calculations.  We have to go to our actuaries and -- no, I'm -- sitting here today, I suspect that in fact that might be the more involved calculation.  So we would have to reach out to them and confirm how long it would take, but this is not a matter of days, for sure.

MR. MILLAR:  Okay.  Madam Chair, unless the panel really needs it, then I think we can survive without it.  Our point is that the numbers in the application are not necessarily the most up-to-date or most appropriate numbers.

Having heard everything that this panel has said, we may not even argue that in the end.  So I don't think we need the undertaking.

MS. HARE:  You will drop the request for the undertaking?

MR. MILLAR:  Yeah, I will withdraw that.

MS. HARE:  Thank you.

MR. MILLAR:  Madam Chair, when -- you're looking to break around eleven o'clock?  Is that...

MS. HARE:  Or if this is a convenient time, that would be fine too, depending on --


MR. MILLAR:  No, I am happy to keep going unless you need a break.

MS. HARE:  So 11:00 would be good.

MR. MILLAR:  Okay.  I will target that.

Okay.  I want to talk about your pensions deferral and variance account.  Just let me find the pages here.  Well, let me take a step back.

Currently the pension and other post-employment benefits cost variance account does not attract interest; is that correct?

MR. BARRETT:  Pursuant to the settlement agreement, yes.

MR. MILLAR:  That's right.  Yes.  So OPG and the intervenors agreed to that in the last case, I guess it was.  So that's the status quo.

MR. BARRETT:  That's correct.  And we have indicated in the evidence that we intend to -- or proposing to resume the attachment of interest to that account.

MR. MILLAR:  Exactly.  Okay.  So the proposal going forward is that you will apply interest to that account.

Does the accounting calculation of benefit expenses for financial-statement presentation result in a non-cash transaction?  That is what I have heard OPG's witnesses say a number of times in this proceeding.  There is no cash cost triggered by these calculations?

MR. KOGAN:  There is a cash payment in respect of benefits, as we discussed, as well as contributions to the pension -- pension fund.  So that is the cash-flow transaction.  The costs themselves that we discussed are accounting costs, so by their nature they are accrued costs.

MR. MILLAR:  Right.  So turn to page 69, please, of the compendium.  This is taken from volume 9 of the transcript, a discussion you had with Mr. Shepherd.  You can see the side-barred portion.

So there are no cash amounts at all in these dollars, because they're all determined in accordance with GAAP.

And then I won't take you through all of them, but if you flip to the next page, page 70 of the compendium, down at the side-barred portion, "it is not cash", and we've got a couple others in there.

So I don't think -- it doesn't appear to be disputed that these are non-cash items.  Is that fair?

MR. KOGAN:  As I indicated, by their nature they're non-cash items because they're accrued costs.  There is cash outflows associated with those, as we discussed, and they are not how you recognize costs in accordance with GAAP, so they don't flow through the income statement, but there's that associated cash.

MR. MILLAR:  And there is some precedent at the Board -- obviously the Board isn't bound by precedent, but the Board has declined to apply interest to these actuarial types of gains and losses in the past.  Are you familiar with that?  I have an extract from -- at page 33 from an Enersource Mississauga case.

MR. BARRETT:  Yes.  And I think there are other precedents that go the other way.  When this account was first established for OPG it did attract interest.

MR. MILLAR:  Are you aware -- there may be some.  I am not aware of them.  Are you aware of any current deferral accounts of this nature that attract interest?  And you could take an undertaking if you like.  I genuinely don't know if there are any.

MR. BARRETT:  I certainly haven't done that review, sir.

MR. MILLAR:  I will leave it to you.  If you want to provide -- that would come up in argument, I suppose, if you want to --


MR. BARRETT:  I think the point that we would make is -- there's been some interrogatories on this point -- is that it's not really a -- we think that interest should be applied to this account because it reflects the time value of money.  And that's a simple principle, that a dollar today is not the same as a dollar recovered two or three years from now.  And I think maybe this is where -- it is kind of the heart of the difference of view is -- and again, we think it is not the thing that gives rise to an entry in the account.  It is the fact that, if rates had been set perfectly accurately, if the forecast had been perfectly accurate, we would have got the dollar today rather than waiting two years to get that dollar.

In the same circumstance, ratepayers would have avoided paying a dollar today rather than having to wait two years to recoup that dollar.

So in our view, it is right to reflect the time value of money and to, accordingly, charge interest in this account.

And in fact, there was a specific interrogatory, just for the record, that I will reference, which was SEC 134, where we discuss this in greater detail.

MR. MILLAR:  As we discussed at the beginning of my cross-examination, at least currently you've been recovering an awful lot more for pensions and other post-employment benefits than you're actually paying out.  And some of that money ends up in the deferral account, as we discussed.

So your proposal is you would be earning interest on that?

MR. KOGAN:  So before responding to the question, I just want to make sure that we're clear.  You said we discussed that for pension and other post-employment benefits.

MR. MILLAR:  Sorry, not pension.  It's other post-employment benefits.

MR. KOGAN:  Okay.  Yes, our proposal is that the variance account would resume interest, just like other variance accounts.

MR. MILLAR:  I think I understand your position and we can leave that for argument.  All right.  Sorry, I just have to find my place here.

I think it probably won't come as a surprise to you that a number of parties have been asking about whether accrual accounting is appropriate or the cash method is better.  I don't know what arguments people will make in that regard, but certainly there's been some interest shown in that topic in this case.

So I wanted to ask you a little bit about -- you talked about some -- whether they be transition costs or other types of issues that might arise if, for whatever reason, you were to switch to the cash method instead of accrual.

So speaking specifically with regard to the variance account, the pensions and other post-employment benefits variance account, if the Board -- or if OPG were to move to a cash basis for recovery in payment amounts, obviously the way you would calculate what goes into that deferral account would change, right?

MR. KOGAN:  Yes.  I would propose that that variance account would capture the difference on whatever basis the payment amounts are set.

MR. MILLAR:  Exactly.  But if you went to cash accounting, you would have a forecast for, let's say, 2014, and then whatever variance came about will go into the deferral account?

MR. KOGAN:  Into the variance account, yes.

MR. MILLAR:  Pardon me, into the variance account.  It's not a deferral account.  You're correct.

Generally speaking, those amounts would be much -- the swings in the variance account would be much lower under that basis, right?  You just have a single one-year forecast.  You wouldn't have to worry about discount rates and all of the other stuff that goes into accrual accounting.  It would be a simpler calculation, and the amounts in that variance account would, in all likelihood, be a lot lower; is that fair?

MR. KOGAN:  To clarify the question, in respect of which benefit plan costs are you asking?  Pensions, other post-employment benefits?

MR. MILLAR:  Any of them.  If you did this on a cash basis -- let's just look at other post-employment benefits.  If you did this on a cash basis, you're only forecasting for one or two years or something like that.  You don't have to worry about the obligation way off into the future.

It seems to me it is unlikely to be as large a variance as when you do the accrual method.

MR. KOGAN:  I would generally agree that the forecast projected payments for the post-retirement benefits are more predictable.

MR. MILLAR:  Since these are actual cash payments, any objection that you might hear from parties for you earning interest on those accounts, that would probably vanish, right?  Interest would almost certainly be appropriate under that circumstance?

MR. BARRETT:  As you heard earlier, we think interest is appropriate in all circumstances.

MR. MILLAR:  We would probably drop our objection, but I guess that is a question for me, not for you.

Now, again, just speaking hypothetically and -- I'm sorry, Mr. Kogan, did you have something to add?  I just saw you talking with Mr. Mauti.

MR. KOGAN:  Well, I'm not sure if this is going to come up in any of your questions, but when we say that there will be a transition issue and you need to figure out how to do that and how much that might be and so on, I think you would also be looking at some kind of an account, possibly, to deal with that or differences going forward between the different type of numbers such as accrual and cash.

So to the extent that you are introducing an account there, that account could accumulate or could be quite substantial.  So I just wanted to -- Mr. Mauti actually suggested I make that distinction, and I agree.

MR. MILLAR:  No, I do have some questions which may lead to that, but if I don't -- I am interested in hearing about that a little bit more, so if my questions don't cover it, feel free to let me know about that because I think that is important.

I guess my next question is:  If you switch to a cash method, obviously the description of the variance account would have to change.  You would have to keep the old variance account for a while as well, right?  Because first of all, you're not actually even seeking to clear it in this application; that's correct?

MR. KOGAN:  Yes, that's correct.  You would need to keep it around to ultimately clear all of the balances accumulated.

MR. MILLAR:  That's right.  Even when you came to clear it, it is cleared over a period of time, so that account would have to stay open for some period?

MR. KOGAN:  Yes, it would.

MR. MILLAR:  Eventually, presumably, it would close, but for several years you would have two different variance accounts?

MR. KOGAN:  That is how you set it up, as two accounts, yes.

MR. MILLAR:  Can you turn to page 36 of the compendium, please?  These are your audited financial statements.

There's two columns here that speak to pensions and other post-employment benefits.  The first is the very first one; that just says:  "Pension and OPEB cost variance."  And that is the actual deferral account -– or, pardon me, that is the Board-approved variance account; is that correct?

MR. KOGAN:  That's right.

MR. MILLAR:  And then there is also, if you go over, I don't know, seven or eight over, something called "Pension and other post-employment benefit regulatory asset."

Can you briefly explain to me what that is?

MR. KOGAN:  Yes.  So probably the best way to do it would be going back to some of the discussion yesterday.  And at page 19 of the -- I think it was K12.1, we discussed yesterday that there is this concept of the unamortized or unrecognized net actuarial gain or loss amount, which is the difference between the amounts that are recognized on the balance sheet in the net funded or unfunded status, and the cumulative amounts that have flown through the income statements.  There's this concept of the parking lot that -- and slowly amortizing trickles through into the income statement, basically.

That unamortized amount is what that would represent.

MR. MILLAR:  So it's a regulatory asset that hasn't come before the Board yet; is that a fair way to put it?  There is no specific deferral or variance account associated with this?

MR. KOGAN:  It is not a specific deferral or variance account, but in accordance with US generally accepted accounting principles, based on an expectation of recovery through the accrual method, we have recognized this regulatory asset.

And I think this actually highlights that one of the implications we would need to deal with is what are the financial reporting implications if you were to consider -- if the Board were to consider a move to a -- you know, a cash basis of recovery for pensions, for example.

MR. MILLAR:  Right.

MR. KOGAN:  And would we be able to keep this regulatory asset?  Would we be setting up a new regulatory asset?  And what impacts that would have on our financial results, and obviously through the consolidation on the province's.

MR. MILLAR:  So this is a regulatory asset, as recognized by US GAAP?

MR. KOGAN:  That's right.

MR. MILLAR:  I'm not suggesting anything wrong.  I just want to make sure I –-

MR. KOGAN:  It is an asset that we recognize in accordance with US GAAP, yes.

MR. MILLAR:  Okay.  Maybe this gets to the issue we were discussing about possible transition issues, but if OPG were to move to a cash basis, I guess, would the difference between accrual accounting and cash recoveries, would they get recorded as part of that regulatory asset?  Is that where that money would go?

MR. KOGAN:  I think we would -- this would be a complicated analysis, based on the specific facts and circumstances that would surround any such transition.  So I just want to caveat that.  And obviously anything we do, our auditors, given the magnitudes that we would be talking about, would be scrutinizing this very much.

So that is the first point I want to make.

The second point is, specifically with other post-retirement benefits, there is a prohibition under U.S. GAAP for -- to recognize this kind of, what I will call an accounting regulatory asset for the difference between cash amounts and accounting amounts.

And so that would be a major consideration and I think a major risk impact to us and our financial results that could arise.

With respect to the pensions, which -- we would need to analyze the specific facts and circumstances to see if this kind of an asset would be appropriate.

MR. MILLAR:  Okay.  Madam Chair, would this be an appropriate time to take a break?

MS. HARE:  Yes, it would.  Why don't we break until 11:15.

--- Recess taken at 10:56 a.m.

--- On resuming at 11:24 a.m.

MS. HARE:  Please be seated.

Mr. Millar, you are ready to resume?

MR. MILLAR:  Yes.  Thank you, Madam Chair.


Just before we move on to my last few areas, Mr. Kogan, just before the break we had a discussion -- it might be helpful to go back to page 36 in this regard, 36 of the Staff compendium.

If we could just scroll up a little bit?


I didn't catch this exactly, but you were assisting us by telling us that there are some prohibitions under US GAAP -- I didn't write it down exactly, but sort of related to that 3.1 billion we were discussing before and how that would be treated.


And I want to ask -- do you recall that discussion?  It was almost the last thing you said before the break.


MR. KOGAN:  Yes, I do.


MR. MILLAR:  Can you provide references from US GAAP as to your source for those comments?  It could be by undertaking, if that is easier.

MR. KOGAN:  So I can actually read in a reference into the transcript, if that is helpful.


MR. MILLAR:  Sure.


MR. KOGAN:  And that's under "Accounting standards codification," topic 980, which deals with regulatory accounting.  So it is 980-715-25-4.

MR. MILLAR:  Okay.  Thank you very much.


I have sort of a grab-bag of issues to finish my cross-examination with.  Let's start by turning to page 4 of the compendium.  It is part of a Staff interrogatory, 166.

Just so we get the background straight, OPG incurred a regulatory tax loss of $153.8 million in 2013; is that correct?

MR. BARRETT:  Yes.  That is shown in part (a) of the response.

MR. MILLAR:  And you are not proposing to use this loss as a loss carry-forward to reduce regulatory taxable income for 2014?

MR. BARRETT:  No, because we don't believe that that is consistent with good regulatory practice.

MR. MILLAR:  And if you did use the loss carry-forward, it would reduce the revenue requirement; is that fair?  All else being equal?

MR. BARRETT:  If you were to use it to -- against the revenue requirement, yes, that would be one of the consequences of that.


MR. MILLAR:  Am I right that -- without getting to exactly what the amount is -- it would be more than $10 million?

MR. KOGAN:  Yeah, I would expect that would be the case.


MR. MILLAR:  So we asked you about this in 166, and under (b) I think this is what Mr. Barrett was just referring to.  I guess starting at the second sentence under (a):

"As OPG incurred the operating loss, it should receive the benefit of the associated tax loss.  This principle of attributing the tax cost or benefit between the ratepayers and OPG's shareholder was established by the Board in EB-2007-0905."


And we have reproduced a portion of that decision, which I think gets at what you were talking at, though you can let me know if I am wrong.  If you flip to page 46 of the compendium, this is an extract from that decision.  The last sentence in the paragraph at the top of the page says:


"The Board believes that the benefit of tax deductions and losses that arose before the date of the Board's first order should be apportioned between electricity consumers and OPG, based on the principle that the party who bears a cost should be entitled to any related tax savings or benefits.  The Board has adopted this principle in other cases where a company owns both regulated and unregulated businesses."


Is that what you were referring to in your response, Mr. Barrett?


MR. BARRETT:  Yes, principally.  And again, I think looking at the principle that is referenced here, it really is just an echo of the longstanding and well understood regulatory principle that benefits should follow costs.

So again, in this circumstance, the Board did an analysis of the basis for the tax loss that arose in this circumstance.  And where the company's shareholder bore the burden of the cost, the Board correctly gave it the benefit of the tax loss.  And where ratepayers bore the benefit of the cost, they accordingly got the tax loss benefit.

MR. MILLAR:  Now, the Board decision, as I read it, appears to draw a distinction between tax losses that occurred prior to Board regulation and losses that occurred after regulation commenced.


That's not the situation we have before us here, is it?

MR. BARRETT:  That's not how I read this, this sentence.  I read that reference to the period before as just describing the timing related to the tax loss.


I think the more important part of that sentence is the reference to the principle, and the principle is something that has broad applicability across many circumstances, and certainly broader than just this circumstance.


MR. MILLAR:  Your last payments case covered the years 2011 and 2012.  Those were the previous test years; is that right?

MR. BARRETT:  Yes, that's correct, sir.


MR. MILLAR:  You chose not to come in for new rates in 2013?


MR. BARRETT:  That's correct, sir.


MR. MILLAR:  But the payment amounts you recovered in 2013 would have included an amount for taxes; is that fair?

MR. BARRETT:  Yes.  I believe that's correct, sir.  And I think, as you would have seen in our materials, the company had a very difficult 2013, and in fact the return on equity was well below the Board-allowed amount.


MR. MILLAR:  That's right.  In fact, you didn't pay any taxes in 2013?

MR. KOGAN:  I don't think -- you could say it that way.  I think that the regulatory tax expense was a recovery; i.e., there was a regulatory tax loss.


MR. MILLAR:  So it was zero or below zero?


MR. KOGAN:  The regulatory tax expense.


MR. MILLAR:  Right.  And you did recover -- I have that figure written down here, which may or may not be correct, but your rates included about $91 million for tax recovery?


MR. KOGAN:  I would take that, subject to check against the payment amounts order.

MR. BARRETT:  But again, in a context where forecasts include lots of things that might be different in an actual circumstance.  So there are probably circumstances where the costs, the actual costs were higher than the costs that were embedded in the rate that we received.


MR. MILLAR:  Well, since ratepayers did pay an amount for income tax in 2013, why shouldn't they -- and you didn't actually make that payment, why shouldn't ratepayers benefit from the tax loss?

MR. BARRETT:  I don't think that is the correct way to look at it, sir.  Again, if you look at what happened in 2013 -- and as we said in the interrogatory response -- the principle actor in terms of why there was an actual loss was the fact that our production was well below the production assumed for purposes of setting rates.

So the company's revenues were well below what had been assumed for rates, and we suffered the financial harm as a result of that.

And then the tax loss allows us to mitigate to a small degree the financial consequences of that loss.  And to me, it would be profoundly unfair to say -- in a year where the company suffered very poor financial returns and had to bear the consequences of the loss or the lower revenues, to say that the ratepayer should receive the mitigating value of the tax loss.

MR. MILLAR:  On the electricity distribution side, are you aware of the Board's policy with respect to loss carry-forwards?  I have it reproduced at page 49.

MR. BARRETT:  I am aware of information set out in the Electricity Distribution Rate Handbook.


MR. MILLAR:  They are required to use their loss carry-forwards; is that fair?  To reduce their regulated taxable income?

MR. BARRETT:  Yes, if that is what is set out in the document at chapter 7 that you provided.


But I think there is a couple of points that are worth making in respect of this.


First, this is a document that existed at the time that the Board made their decision in respect of OPG's tax loss before, and applied the benefits-follows-costs principle.


So one takeaway that I have from that is that the Board didn't think, in that circumstance, that these limitations applied.


And separately, I think -- because I did have a look at a report of the Board, RP-2004-0188, which is a report of the Board which I understand gave rise to the Electricity Distribution Rate Handbook.


Although I don't have a page number for it, in chapter 7 there is a section of that report that talks about loss carry-forwards, and explains how the Board landed on the rules that are set out in the Board's Handbook.

And I think it -- my reading of that part of the report is that the Board did not really turn its mind to the question of how tax losses were arising.  I think it consciously said that -- I will just read that section of the report:
"The Board has no evidence before it to determine whether the loss carry-forwards are the result of revenue or expense variations or whether the loss carry-forwards arise for other reasons that may be related to ratepayers.  The Board notes that the consensus approach will reduce the variance between taxes collected in rates and actual taxes paid.  The Board will adopt this approach in the handbook."

Again, my takeaway from that was that the Board consciously didn't investigate the circumstances that would give rise to tax losses in the context of distributors, and my assumption is that, one, that the likelihood of tax losses for distributors is probably pretty low and, two, that the amounts would be relatively modest.


So in the grand scheme of things it didn't really matter that much.  But again, I would say none of those circumstances apply in 2013 in OPG's circumstance.


MR. MILLAR:  Well, thank you for that.  I want to be cautious we don't get into argument here, but we did reproduce some summaries at page 50 and 51 of instances in which the Board required electricity distributors to use their loss carry-forwards to reduce regulated taxable income.


Some of them are for -- many of them are older, but some of them are from as recently as 2011.  I think there's one from 2009.


And again, I don't want to get into a matter of argument here.  I guess we will save that.  So I am not sure if I have another question for you.  I think you actually provided your view on that already.


With respect to your taxes, I understand -- you should now have your 2013 federal tax return, the T2 corporation income-tax return.  Is that right?


MR. KOGAN:  We have filed our 2013 income-tax returns; that's correct.


MR. MILLAR:  Are you able to file that on a confidential basis in that proceeding?


MR. KOGAN:  Yes, we would be on the same basis that we previously provided the 2012 --


MR. MILLAR:  Yes, we have --


MR. KOGAN:  -- tax return with the pre-filed evidence; that's right.


MR. MILLAR:  Okay.   So you would be prepared to do that on the same basis?  So maybe we could designate that J13.3.
UNDERTAKING NO. JX13.3:  TO FILE THE 2013 INCOME TAX RETURNS ON A CONFIDENTIAL BASIS.

MR. MILLAR:  And as I understand it, would that result -- I mean, if you were to use the numbers from that return, that would result in some updates to table 6 of Exhibit F4, tab 2, schedule 1?  I don't...


MS. HARE:  So while you are thinking about the answer, Mr. Millar, that would be XJ13.1, wouldn't it?


MR. MILLAR:  Yes, thank you, Madam Chair.  X to designate confidential.  I think it is page 47.  Yes.


I guess my ask from this, would you be able to update this table to include the information from that tax return?  Is that a simple thing to do?


MR. KOGAN:  When you say "update", you'd mean actually create a new table, because this is a table based on the 2012 results, correct?


MR. MILLAR:  Yes, that's right.  Is that a hard task?


MR. KOGAN:  It may take some time to do it, so it just depends on the turnaround that would be expected, because I am not sure we have actually done all that analysis at this point.


MR. MILLAR:  I think we would like to have it, if you are prepared to do it.


MR. KEIZER:  Well, I guess the question is in terms of time period, and I hate to say this, because it may jinx the whole thing, but if we're able to get done by the end of the week, is it something that would be able to be done in that time frame?  I just want to get an understanding --


MR. KOGAN:  No, I don't think we would get it by the end of this week.


MR. MILLAR:  Well, I wouldn't be proposing to ask any additional questions on it.  It's not...


MR. KEIZER:  So we could deliver it after the --


MR. MILLAR:  That would be fine by us, absolutely.


MR. KOGAN:  On that basis, I think we would do it.


MR. MILLAR:  Okay.  Thank you very much.  So that is J13.4.
UNDERTAKING NO. J13.4:  TO UPDATE TABLE 6 of Exhibit F4, tab 2, schedule 1 TO INCLUDE INFORMATION FROM THE TAX RETURN.

MR. MILLAR:  Okay.  Some questions on undepreciated capital cost.  Could you turn to page 53, please.  I guess, just to get the background of this -- and I apologize, it is sort of a grab-bag of issues and they don't necessarily relate one to the other, but I understand that there was an update to the opening balance for the newly-regulated hydroelectric facilities for undepreciated capital cost, and it moved from 1.27 billion to 1.39 billion?  Have I got that right?


MR. KOGAN:  That's right.  That's -- the latter number you quoted is the actual number at the end of 2013 at the time in the interrogatory response.


MR. MILLAR:  Okay.  And that is 113 million -- that's an increase of 113 million to undepreciated capital cost over what was in the pre-filed application?


MR. KOGAN:  Subject to check, yes.


MR. MILLAR:  And just so I understand this, all else being equal, this adjustment to your undepreciated capital cost opening balance would ordinarily have an impact on your taxes payable, such that it would result in a higher capital cost allowance?


MR. KOGAN:  Generally speaking, that would be the case, yes.


MR. MILLAR:  And I think we asked you about this, and you agreed with that, and we asked if you're going to do an update, and I think the answer was you were going to look at the materiality threshold, and you weren't sure that was going to be more than $10 million; is that right?


MR. KOGAN:  That's right.  And it was not.


MR. MILLAR:  Okay.  If you -- my question was, presumably you have done that calculation?  You must, if you know it.


MR. KOGAN:  Yes, yeah, we have done it; that's right.


MR. MILLAR:  Could you file that calculation with us?


MR. KOGAN:  The calculation or the actual results, just to confirm the format --


MR. MILLAR:  Well, if the result is just 9.2 -- well, I would prefer to see the calculation -- you must have done the calculation if you know the number.  So if you could file that, that would be helpful.


MR. KOGAN:  Is it acceptable that we will just file it in the form of the updated continuity schedules for '14 and '15 for the undepreciated capital cost that we have in the pre-filed?


MR. MILLAR:  Yes, that would be great.


MR. KOGAN:  We can do that.


MR. MILLAR:  That is J13.5.
UNDERTAKING NO. J13.5:  TO FILE THE CALCULATION IN THE FORM OF THE UPDATED CONTINUITY SCHEDULES FOR '14 AND '15 FOR THE UNDEPRECIATED CAPITAL COST THAT ARE IN THE PRE-FILED.

MR. MILLAR:  Okay.  We're going to move into my last area, and you're really going to have to be patient with me here.  This is on the Ontario Nuclear Funds Agreement, and I have a very tenuous grasp on some of this material.


But this is really in the nature of some clarifying questions where I am not at all sure -- we may perfectly agree with OPG in the end.  We just want to see how some of this stuff works out.


Maybe we could start in this regard by turning to page 60 and -- yes, maybe page 60.  Actually, let's start at page 61.  This shows some of the numbers associated with this.


And just by way of background, Mr. Crocker took you to some of this, you will recall, in his cross-examination, but just so we're all on the same page here, I understand -- there are actually -- there's two funds; is that right?  There is the used-fuel fund and the decommissioning fund?


MR. MAUTI:  That's correct.


MR. MILLAR:  And obviously the point of all this is you're setting aside money now that will be able to pay for the decommissioning costs and the cleanup costs when these assets are shut down?


MR. MAUTI:  They're specifically for the longer-term obligations, those ones that would tend to last several decades if not longer.


MR. MILLAR:  And what this -- the numbers we're looking at here show -- this actually includes Bruce; is that right?  So this would be OPG and Bruce?


MR. MAUTI:  Correct.  OPG is accountable for the decommissioning and waste management for all of the Bruce sites.


MR. MILLAR:  Okay.  And I understand that the allocation between the two is approximately 53 percent OPG, 47 percent Bruce?  Is that in the ballpark?


MR. MAUTI:  Roughly 50/50 is probably appropriate.  But subject to checking your calculation.


MR. MILLAR:  Okay.  Some of the numbers I've -- I will be working with are sort of based on 53/47, but I don't think it matters so much if that number is exact.  If it is 50/50, 53/47, I think for the point that ultimately hopefully I may get around to making, it really won't make much difference, but just to provide you with the background of that, we had found a reference.  It was about 53/47, but --


MR. MAUTI:  It will change over time as you have changes in the obligations or things like that over the years.


MR. MILLAR:  Okay.  Fair enough.


Could you flip back to page 60, please.  This is in reference to the decommissioning fund, you will see at the top.  On the paragraph pretty much right in the middle of the page it states:

"The decommissioning fund's asset value on a fair value basis was 5.9 billion as of December 31st, 2013, which was net of the due to the province of $624 million, as the asset value of the fund was higher than the liability per the approved 2012 Ontario Nuclear Funds Agreement Reference Plan.  As at December 31st, 2012 the decommissioning fund's asset value on a fair value basis was 5.7 billion, also higher than the liability in the 2012 Ontario Nuclear Funds Agreement Reference Plan."


Do you see that?

MR. MAUTI:  Yes, I do.


MR. MILLAR:  Then if you flip the page, it was the same story for the used fuel account, at the top of page 61, a similar story:

"As at December 31st, 2013, the used fuel fund asset value, on a fair value basis, was 7.5 billion.  The used fuel fund value included a due to province of 990 million related to the committed return adjustment.  As at December 31st, 2012, the used fuel fund asset value on a fair value basis was $7 billion, including a due to the province of 235 million related to the committed return adjustment."


Do you see that?  Sorry to read you through all that.

MR. MAUTI:  No.  I do see that, and they are both due to the provinces, but for two totally different reasons.


MR. MILLAR:  We will maybe get to that.  If you scroll down the page a little bit, I think you see that reflected in the numbers we see here.


If you look under the "2013" column, there is the decommissioning fund first, then a due to province amount of 624 million.

Then if you go down a little further under the used fuel fund, the due to province is 990 million.


If you go down a little further it totals it up to 1.6 billion.  That is what we were just discussing; is that correct?

MR. MAUTI:  The 1.6 billion on the second to last table on that page?

MR. MILLAR:  That's right.  That is the total due to province for 2013?


MR. MAUTI:  Yes.

MR. MILLAR:  And just so I understand this, it is not -- nobody is cutting the province a cheque for those amounts, right?  Those funds are still in the fund; is that right?

MR. MAUTI:  The funds are still legally in the two segregated fund accounts that are -- externally to the management custodian and segregated from OPG's accounts, yes.


The reason we set them up as a due to province, again, for two different reasons, but it is the fact that the funds are not available.  They're higher than what the targeted either returns are for the used fuel funds, or they're higher than the actual liability full value is on the decommissioning side.


So for the purposes of recording them in our accounts for accounting purposes, we recognize the fact that they don't have a value other than that maximum value that is committed for each one of those two funds, for those two different reasons.


MR. MILLAR:  What are the implications of that?  I understand there is a different return earned depending on when it crosses that threshold?


I may have stated that inelegantly, so maybe you can tell me what the --


MR. MAUTI:  I think you're talking about the used fuel fund there.  This is the one that was there was some discussion yesterday as well, that there is a guarantee component on the majority of the value in that fund.  It is referred to in the agreement as the fund for the first 2.23 million fuel bundles.


Those are the fuel bundles, life-cycle fuel bundles that were expected to be -- to be used during nuclear generation when OPG came into existence.


And that amount is guaranteed by the province to earn a targeted rate of return, which is 3.25 percent real, plus a long-term inflation adder on to that, so currently that a 5.15 percent sort of target rate of return.


So the agreement itself has conditions that we would look at the actual returns that that portion of the fund makes, and guarantee that if those returns are higher than that amount, they would be set up as a due to the province.


If they were lower than that amount, then the province would sort of owe us.  So it is an account that reconciles us back to that 3.25 percent real rate of return plus inflation.


MR. MILLAR:  The "Due to province" line, is that feature taken specifically from the Ontario Nuclear Funds Agreement?  Or is that part of your own accounting policy?


MR. MAUTI:  I guess it's reflected in the terms and condition of ONFA, and how we reflect that in our accounting, is this classification as due to the province.


MR. MILLAR:  So it is a mixture of the two; is that -- does the Ontario Nuclear Funds Agreement say:  Thou shalt have a line saying "due to province" in the amounts we have just discussed?

MR. MAUTI:  It doesn't tell us how to label that fund, but it specifies exactly how it is that that amount is calculated.

MR. MILLAR:  Okay.  Now, Mr. Crocker was getting at this a little bit, I think, in his cross-examination.  And some of the details are a bit hazy to me, but I think there is a suggestion -- I understand if you didn't do it this way, if you didn't have an amount due to province, your revenue requirement would actually be higher; is that right?


This was discussed -- maybe to jog your memory -- on pages 63 and 64 of the compendium, in particular --


MR. KOGAN:  Yes.  I do recall making that statement with respect to prescribed facilities.  That's correct.


MR. MILLAR:  So page 64, in fact, if you look at lines 3 to 11, you run through that with Mr. Crocker.


Could you explain that for me again, just so I understand how that works?

MR. MAUTI:  The calculation for the prescribed facilities portion of the revenue requirement looks at a calculation that provides a return on capital.


And it is a calculation that looks at the differences between the unfunded nuclear liability and the unamortized asset retirement costs.


So basically, the higher the -- or the lower the unfunded nuclear liability amount, in general, you have a condition where you actually may get a higher rate of return for that component of it.


So I guess the other side of that would be a higher unfunded nuclear liability, you would tend to get a lower, if anything, calculation of the return component.


So it is that "lower of" calculation that looks at unfunded nuclear liability and unamortized ARC.


So if you were to take into account -- and I think this was only in relation to the -- we were having the discussion on the decommissioning due to province, which is the amount that is actually funded in excess of the liability value, if you were to do that, you would actually be lowering the unfunded nuclear liability.


Through the multiple sort of iterations of that calculation, you may end up actually with a higher revenue requirement.  Because you would be paying us potentially an amount that would be higher than the weighted average accretion rate, you would actually get the weighted average cost of capital, which is higher.


MR. MILLAR:  Have you actually done that calculation, to see -- I thought I had heard earlier that the amount would be higher; now I heard you say it might be higher.  So have you actually done that calculation to see?

MR. MAUTI:  I don't believe we actually have run that calculation.  It would only go in that one direction, potentially.  You would have to look at the balances and the average balances of the unfunded nuclear liability and the average balances of the unamortized ARC, and run that calculation to do that.

MR. KOGAN:  Mr. Millar, all else being equal, if you take the schedules that are laid out in front of the Board and you said:  I'm going to change the segregated fund balance to make it higher, the prescribed facilities, and you do the math, you will get a high revenue requirement.


MR. MILLAR:  Higher revenue requirement?


MR. KOGAN:  The ratepayers will pay more.


MR. MILLAR:  Will pay more?


MR. KOGAN:  Sure.


MR. MILLAR:  There is only one way it can go?  Is that what you're saying?


MR. KOGAN:  That's right.  For the prescribed facilities based on schedules that are laid out.

MR. MILLAR:  Okay.  We wanted to see -- I don't know if this will work or not, but please bear with me.  Can you turn to page 66, please?


Quite frankly, I think we're following you and we see where you're going, but we were hoping to see this demonstrated by having a calculation run.  Maybe this is not the right way to do it, but what we've done here is -- this is from your prefiled, obviously.  You can see lines 5A and 5-6, pardon me, 5A and 6A.


We have revised the amounts in column B for the average unfunded nuclear liability to 816 million for 2014 and 734 million for 2015.


The way we got that number is we took the average unfunded nuclear liability figure for each year, we reduced it by 855 million, which represents 53 percent of the prescribed nuclear facilities.  That is the allocation I got before.  So we took 53 percent of the 1.6 billion and that is where we got 855.  We subtracted that from the existing number and that's where we got the 816 and the 734.  Are you following that?


MR. KOGAN:  I was.  I think one -- one comment I would make is I'm not sure you're doing the averaging in that calculation, which you would probably need to do if you were to attempt to demonstrate this mathematically.


MR. MILLAR:  Can you help me out?  Is there an easy way to demonstrate this mathematically, to prevent me from sweating through, walking you through these individual numbers?

MR. KOGAN:  Yes.  We could do that.


MR. MILLAR:  Could I ask you to provide that calculation, just so we can see exactly what you have discussed?


MR. KOGAN:  Sure.


MR. MILLAR:  Okay.  That would be very helpful.  So it is J13.6.
UNDERTAKING NO. J13.6:  to UPDATE TO TABLE 1 & 1a of EXHIBIT C2-1-1 TO REFLECT A LOWER UNFUNDED NUCLEAR LIABILITY COMPARED TO THE UNAMORTIZED ARC.

MR. MILLAR:  I guess it would be the updated table -- if you have a different way I guess we could look at that, but the way we saw it, it would show up on table 1A, which is on page 66.  And then if you see on page 65 there would be flow-through impacts on to table 1.


Do you see how that would work?


MR. KOGAN:  Yes.  We will do these as updates to these tables so you can see it.


MR. MILLAR:  Okay.  I am very appreciative of that.  Thank you.


Thank you very much, panel.  Those are my questions.


MS. HARE:  Thank you, Mr. Millar.


Mr. Thompson, I believe you are next on behalf of CME and CCC?  Correct?  And you are going to be about 100 minutes, hour and 40 minutes?


MR. THOMPSON:  More or less.


MS. HARE:  Okay.  That's good.  If you are not done by one o'clock, we would like to break for lunch, so just find a suitable time, more or less.


Cross-Examination by Mr. Thompson:


MR. THOMPSON:  Okay.  Thank you so much.


Panel, just on this last point about the funds, the surplus in these funds that you are describing and the due to province and then the impact on revenue requirement, and you're saying, as I understand you, what you're saying is that if you reduce the total unfunded liability by the amount of these surplus funds, if I can use that phrase, the impact on revenue requirement is to drive it up?  Have I understood that correctly?


MR. KOGAN:  With respect to the prescribed facilities; that's correct.


MR. THOMPSON:  Okay.  And when you say "prescribed facilities" that's distinguishing between OPG and Bruce?


MR. KOGAN:  That's right.  Distinguishing Pickering/Darlington and Bruce.


MR. THOMPSON:  Okay.  Now, maybe this is the way to take a look at this.  But in Mr. Shepherd's compendium K12.1 at page 26 we have the table, as I understand it, that focuses on the difference between the unfunded nuclear liability balance at line 22 and the asset retirement costs at line 31, right?


MR. MAUTI:  That is correct.


MR. THOMPSON:  And so what I am understanding you to be saying is, if we -- because the method that the Board has adopted is one that says the calculation of the special return on nuclear liabilities applies to the lesser of unfunded nuclear liability or ARC, that if the amount at line 22 drops below the 1.389 million at line 31 in column E, the deduction from rate base is less, and therefore we've got to pay the full return on a lesser reduction as rate base?  Is that the cause of this upward trend?


MR. KOGAN:  So that is a correct way of describing the calculation, and, yes, it is a result of the methodology adopted by the Board after, as I am sure you recall, a lot of discussion, a lot of alternatives, in EB-2007-0905.


And just, you know, going by recollection, I think that the Board even in their decision acknowledged that at the time the decommissioning fund was overfunded when this methodology was established, if I recall right.


MR. THOMPSON:  Okay.  But intuitively, to my simple mind, if it said the other thing, it was the -- if it went below ARC, that we stayed with ARC, then there wouldn't be this phenomenon that you have described.  Is that right?


MR. KOGAN:  Sorry, I missed that question.  I apologize.


MR. THOMPSON:  I am just having difficulty getting my head around, we've got 1.6 billion of surplus funds in the nuclear liability segregated funds, and somehow, if we bring those into account, we pay more.  That just seems counterintuitive to me, but it is linked to this methodology that the Board has adopted.


MR. KOGAN:  It certainly is linked to that methodology, and I guess, in terms of looking -- the way I look at sort of how intuitive or not this may be, it is important to distinguish, as I think we discussed before, the relationship that we have with the ONFA funds, where it's a transaction between us and the funds and the amounts we contribute versus the transaction with the ratepayers, how much the ratepayers have contributed to us.


So I think it is -- you have to look at it in those two steps in assessing whether it is intuitive.


MR. THOMPSON:  Yes.  I get that.  Your deal with the government is expressed in that agreement.  I assume you are a party to that agreement, right?


MR. MAUTI:  Yes.


MR. THOMPSON:  But the Board can set rates without regard to the provisions of an agreement, and that is why I think others were looking at this surplus that is there, and shouldn't we be bringing that into account?  But your answer to that is, well, sure, go ahead, but it is going to cost you more, because of this methodology.


MR. MAUTI:  I think it is that the surplus itself represents sort of a notion of shareholder-provided funds versus not, and I believe that is how the distinction on the rate-of-return methodologies was landed on by the Board in EB-2007, is on that concept of a rate of return should be limited to the extent that those monies have not come in yet from ratepayers or where those monies have come into the segregated funds, if that differential is different than the actual unfunded amount of the ARC or unamortized amount of the ARC.


MR. BARRETT:  If I could just add one additional comment, sir.  I think one of the assumptions in your question was that the Board is unconstrained in terms of how it addresses nuclear liabilities.  And I think that is in fact not true, that there are limitations in Regulation 53-05 which require that we are allowed to recover our nuclear liability costs.


MR. THOMPSON:  Well, does the Board have power to set rates regardless of the provisions of the contract?  I thought they did.  Are you saying they don't in this particular case?


MR. KEIZER:  I think that would be argument, isn't it?


MR. THOMPSON:  I thought that is what Mr. Barrett was just doing.


MR. BARRETT:  I think as a general proposition the Board is free to establish methodologies, but ultimately we have to recover our nuclear liabilities costs.


And in that context, I don't believe the Board is free to set aside the ONFA agreement between ourselves and the province of Ontario.


MR. KOGAN:  A useful reference for that would be actually an interrogatory response at Exhibit L, tab 8.2, schedule 22, VECC 6.


MR. THOMPSON:  Thank you.  Okay.
Well, let me go back to the start of my examination.  I did send out an e-mail last night to OPG to give you some idea of the direction I would be taking.  A lot of ground has been covered here by others, and I don't intend to replough that.  I have perhaps a few clarifying questions.


You had a lot of discussion with Mr. Shepherd and perhaps others as to what the Board can and cannot do under the language of the regulation, but what I took from your discussion was that the choice of methods for determining just and reasonable rates or just and reasonable payment amounts is a matter within the exclusive province of the Board.


Is that a fair conclusion to draw from that discussion?

MR. BARRETT:  Again, as I indicated to Mr. Shepherd, again, that is subject to the limitations that are set out in the regulation, which is that the Board is required to accept the starting point.


And just to proceed a little bit further, there's been some discussion in this hearing about doing things with that starting point that would, in my view, kind of reverse the clear intent of the regulation, and I would say that that is also not permitted, that the starting point has to be accepted and dealt with in the normal course of regulation.


MR. THOMPSON:  Okay.  Well, I think we're on the same page there.  The starting point is a numbers starting point.  But the methods that are used to derive the appropriate reasonable payment amounts I take to be within the Board's province.  And I think you do too, but I am not quite sure.

MR. BARRETT:  Again, subject to those methods not being, you know, counter to the clear intent of the regulation.  So you couldn't do something in a method which would essentially undermine the acceptance of the starting point.

MR. THOMPSON:  Okay.  Well, let's move on from there, then.


One of the methods that has been advocated by or at least appears to be advocated by others is a move to the cash method for accounting for pensions and other post-employment benefits.  And you have had a lot of discussion with Mr. Millar about that this morning.

That is a method that the Board might adopt; is that fair?

MR. BARRETT:  Yes, that's fair, subject to the caveats that Mr. Kogan raised earlier.

MR. THOMPSON:  And if you just go back to Mr. Shepherd's exhibit, K12.1, page 11, this is an excerpt from the Board's EB-2010-0008 decision.

And you will see in the first paragraph that, under "Board findings," that a submission was made in that case that the Board should consider moving to the cash method.  Have I understood that correctly?

MR. KOGAN:  Yes, that's right.

MR. THOMPSON:  Okay.  And the Board, in that case, said it:

"... sees no compelling reason to change OPG's existing approach of using the accrual method."


What I would like to suggest to you in this case, one of the compelling reasons to change the approach might be a consideration of the impacts on revenue deficiency that the accrual method is having and other methods are having.


Would you agree with me that impacts is a factor that the Board might consider in determining whether there is compelling reason to change?

MR. BARRETT:  Sure, absolutely.  But again, there's a number of potential impacts that would flow from a change from accrual accounting to cash accounting.

MR. THOMPSON:  Understood.  And you have discussed those under the heading, I think, of transition-type issues with Mr. Millar.

But that then brings me to a document I referenced yesterday in my e-mail.  It is your response to Undertaking J3.10.  Can you bring that up, at page 2?

And in this undertaking, what you were asked to do is to calculate the impact of obtaining everything you are asking for as of September 1, 2014.  That is my paraphrase of it.  Is that the way you understood it?

MR. BARRETT:  Yes, I think that is fair, sir.

MR. THOMPSON:  And I look at the line 10 in chart 2.  What this is telling me is the increase in payment amounts effective September 1, 2014 -- assume you get everything retroactive to January 1, 2014 that you are asking for in terms of previously regulated hydro and nuclear.  Newly regulated, I think, kicks in, under your proposal, July 1, 2014.


But this document is telling me that the weighted payment amount increase will be 42.9 percent; have I got that right?

MR. BARRETT:  You do have that right, sir, with just one caveat.


This is a base rates and riders to base rates and riders analysis.  So it is not just base rates.

MR. THOMPSON:  Yes, but it is what people are actually paying now versus what they're going to be paying September 1, 2014, under your proposal, if retroactivity is included?


MR. BARRETT:  That is correct, sir.


MR. THOMPSON:  So I just want to get a handle on what's in play here on retroactivity.

If I go to line 5, what I interpret this to be is the retroactive portion of the revenue requirement that would be recoverable commencing September 1, 2014.  So it would be $93.5 million for previously regulated hydro.  That would be for eight months; correct?  That is January 1, 2014 to August 31, 2014?


MR. BARRETT:  Yes.

MR. THOMPSON:  And then for the nuclear, it is 526.4 million?


MR. BARRETT:  Yes, that's correct, sir.


MR. THOMPSON:  And then for the newly regulated hydro, which only operates from July 1 to September 1 -- so that is two months, basically -- $29.1 million?

MR. BARRETT:  It is only prescribed for two months.

MR. THOMPSON:  Prescribed for two months?  Correct.  Okay.

So that, the retroactivity issue, under your proposal has a price tag of $649 million, if I add those three up?


MR. BARRETT:  That seems to be in the ballpark, sir.


MR. THOMPSON:  So why on earth should the Board give you $649 million of retroactive payments?

MR. BARRETT:  Because that's the cost of service for providing the electricity from our prescribed facilities.

MR. THOMPSON:  Would you agree with me that's something within their province, as to whether you get anything for retroactivity?


MR. BARRETT:  It is to the Board to establish the effective date of its orders; I would accept that.

MR. THOMPSON:  Thanks.


Now, just carrying on with this analysis and the percentages, down in the next chart, at line 1, we see what I understand to be the current amounts before your proposal kicks in.


So the current base rate for previously regulated hydro is 35.78?

MR. BARRETT:  You have that right, sir.


MR. THOMPSON:  And then at line "2014 D&V" -- I assume that means deferral and variance rider, $2.02 per MWh?

MR. BARRETT:  Yes, that's correct, sir.


MR. THOMPSON:  Where does that come from?  Is that something that was approved in the last deferral accounts proceeding?

MR. BARRETT:  Yes.  You will recall that the Board established riders for 2013 and 2014?  And this is the 2014 rider pursuant to the Board's order.

MR. THOMPSON:  Okay.  So that is previously approved?

MR. BARRETT:  It's been approved by the Board, and so ordered.


MR. THOMPSON:  And then the same thing for nuclear?  The 418 was previously approved in that deferral account, separate deferral accounts proceeding?

MR. BARRETT:  That's correct, sir.


MR. THOMPSON:  So just pausing there, the deferral and variance account proposal that you are making in this case is what?  Does it kick in January 1, 2015?

MR. BARRETT:  That's right, because we have existing riders for '14.  So we're proposing to clear the accounts or dispose of balances, approved balances, from the accounts that were not reviewed as part of the prior deferral and variance account application.  And these would establish, if approved, new riders effective January 1, 2015.


And as we have indicated previously, it is the company's intention to file an application later this year to deal with disposition of the 2014 year-end balances in the remaining accounts.

MR. THOMPSON:  Okay.  Just so that -- while I am still on this pause, if you go -- it is the Exhibit N2, tab 1, schedule 1, tables 9 and 10.  These are the deferral and variance account amounts and what you're --


MR. BARRETT:  Sorry, can we just get that reference again, sir?


MR. THOMPSON:  Yes.  N2 --


MR. BARRETT:  Yes?


MR. THOMPSON:  -- tab 1, schedule 1, table 9 is for hydroelectric and table 10 is for nuclear.


MR. BARRETT:  Yes.  We have turned that up.


MR. THOMPSON:  And so just taking table 9 for starters, we see the actual balance at December 31 --


MS. HARE:  Mr. Thompson, can we just wait for a minute until it is on the screen?


MR. THOMPSON:  Sorry.  Okay.


MS. HARE:  Okay.  Thank you, we're ready.


MR. THOMPSON:  Okay.  There we go.


So what we see there in hydroelectric, the actual balance at December 31 is 217.3 million?  Is that correct?  At line 13?


MR. BARRETT:  Yes, I see that.


MR. THOMPSON:  Just up in lines 8, 9, and 10, should the word "nuclear" there be "hydro"?


MR. BARRETT:  Yes.  That is a typo, sir.


MR. THOMPSON:  Thank you.  I am just trying to show you how alert I am here.


MR. BARRETT:  Yes, and how we're not as alert.

[Laughter]


MR. THOMPSON:  Okay.  So then in column B you have the, what would be characterized in this chart we were talking about previously, the 2014 D&V amount?


MR. BARRETT:  Yes.  Amortization amount that was approved by the Board, yes.


MR. THOMPSON:  Right.  And then what we have in C, the next C, is the -- it is the balance really of the difference between what is in A and B, correct?


MR. BARRETT:  You have it right, sir.


MR. THOMPSON:  Okay.  And then what we have in column E is the portion that you are proposing in this case to recover of that balance in -- commencing January 1, 2015.


MR. BARRETT:  For the accounts that we're proposing to be --


MR. THOMPSON:  Correct.  For a limited number of accounts.


MR. BARRETT:  That's correct.


MR. THOMPSON:  But then, as I understand what you're saying, is later this year you're coming forward with another proposal to deal with the numbers in each of the accounts, which is not being addressed in this case, but with balances as of December 31, 2014.  Is that right?


MR. BARRETT:  Sorry, sir, could you repeat that question?


MR. THOMPSON:  Yes.  I am trying to understand what you're coming forward with later this year with respect to these accounts that are not -- you are proposing not to clear at this time.


So I understand you to be saying it is the uncleared December '13 -- sorry, December 31, 2013 balance, plus I thought I heard you say we're going to add to that balances as at December 31, 2014.  Is that right?


MR. BARRETT:  Let me try and explain it.  So we will be seeking to recover the end of '14 balances that are not -- have not already been approved for recovery by the Board, so whatever the remaining balance that has not been approved for recovery.


And as Mr. Kogan reminds me, it is for all of the accounts.  So even in the circumstances of the accounts we're bringing forward here, we'd be seeking to recover -- or our expectation is we would be seeking to recover the '14 additions to those accounts, which are not addressed as part of this application.


MR. THOMPSON:  That's what I thought you said.  That is why I wanted to get it clear.


And the rationale for -- sorry.  So all of this is still going to be an impact in the test period -- i.e., before December 31, 2015 -- but you're proposing to bifurcate it.  Why?  Is that some sort of mitigation --


MR. BARRETT:  No.  We were asked that question actually in an interrogatory, and I can't recall the interrogatory number, but perhaps we can reference it.


But basically, it was, very simply, that we had just had a deferral and variance account proceeding that dealt with these accounts, other than the ones that we're proposing for disposition here, the four accounts.  And we had a rider in place for '14.  So we thought it would make sense to separate it out and look at it through a separate proceeding.


It had the additional virtue, as well, of just taking some issues off the table in this application.  This is a very large, unwieldy application.  It is almost at the point of being unmanageable, given the number of issues and information that we have to marshal.  So it has that additional virtue of making the process more manageable.


And just, Mr. Kogan has turned up that the interrogatory that dealt with this was Board Staff 191.


MR. THOMPSON:  Okay.  Thanks.


Just to put this in the law of big numbers, if we look at table 9 in column C, the uncleared amount as of December 31, 2013 in column C for hydro is 177.2 million.  Right?


MR. BARRETT:  Excuse me, sir.


[Witness panel confers.]

MR. BARRETT:  The only thing Mr. Kogan reminds me is that we're obviously still in the midst of '14, so we don't have a final number.  So this is a projection.  Sorry.  Sorry --


MR. THOMPSON:  It is actual two-thirteen.


MR. BARRETT:  Yeah, no, I confused myself with my discussion.  So --


MR. THOMPSON:  That's a first.


MR. BARRETT:  Yes.  So let's try that again, sir.


MR. THOMPSON:  Right.  Okay.  So the 177.2 is actual 2013 uncleared?  Right?


MR. BARRETT:  Less the approved amortization amounts that are in column B.


MR. THOMPSON:  Okay.  Right.  And so that number, plus whatever other numbers get posted in 2014, will be brought forward for clearance later.


MR. BARRETT:  Yes.  Eventually it will build up to a year-end balance.


MR. THOMPSON:  Right.  But it will be bigger than 177.2.


MR. BARRETT:  It may, sir.  It may be less, depending upon what happens over the course of year.


MR. THOMPSON:  Want to make a bet?


MR. BARRETT:  It depends on the odds.

[Laughter]


MR. THOMPSON:  All right.  Then we go over the next table, in nuclear, again in column C --


MR. BARRETT:  Yes.


MR. THOMPSON:  -- it's the actual 2013 that you are not proposing to clear in this particular proceeding is 1.265.5 billion, right?


MR. BARRETT:  Actual less the approved amortization amount.


MR. THOMPSON:  Okay.  If I add those two up -- that is, the hydro and the nuclear -- I get 1.442.7 billion.  Would you take that subject to check?


MR. BARRETT:  Certainly in that ballpark, sir.


MR. THOMPSON:  So again, subject to the caveats you made previously, it is that number, plus some additional postings for 2014, that are going to be brought forward later for add-on to the payment amounts you're seeking in this case.


MR. BARRETT:  That's our current plan, sir.


MR. THOMPSON:  Okay.  And so if we looked at those potential impacts -- if all of this stuff as of December 31, 2013 were to be cleared in the test period effective September 1, 2014, would the impact not be considerably greater than 42.9 percent?


MR. BARRETT:  If the Board approves everything that we ask for in this application and then subsequently approves what we ask for in this future deferral and variance account application, yes, over the '14/'15 period the number would be higher than 42 percent.


MR. THOMPSON:  And has OPG done an estimate of that cumulative impact during the test period?


MR. BARRETT:  No, we haven't.  To be honest with you, we haven't really turned our mind to exactly what amortization period we might apply to this future deferral and variance account application.  Our focus has been on the current application.

MR. THOMPSON:  All right.  Thank you.


Now, in this -- so there's a rider coming later that is going to be a whopper, perhaps.  But in terms of the rider that you are proposing, effective January 1, 2015, I think we see these on tables 9 and 10, do we not?


Is it the 336 for hydro at line 15?

MR. BARRETT:  That's correct, sir.

MR. THOMPSON:  And the 135 for nuclear at line 18 on table 10?

MR. BARRETT:  You have it right, sir.

MR. THOMPSON:  Okay.  And you are asking the Board to approve those riders in this case.  And assuming you bring your application for the other riders before the end of 2014, will you be seeking the additional riders effective January 1, 2015?

MR. BARRETT:  Again, sir, we haven't really made those decisions yet.  When this case is concluded, we will, amongst other things, be working on that application and what our amortization proposals would be.

MR. THOMPSON:  But aren't these numbers, $1.35 and $3.36, really just placeholders, until you get your act together on that further application that you are going to bring, in terms of their impact on ratepayers?

MR. BARRETT:  They are the impact from the proposals that we're making in this application, sir.


I accept your -- I guess the thrust of your point is that if we seek additional riders in 2015 pursuant to that separate application, that the total of the two riders might be a different number.

MR. THOMPSON:  Well, it is going to be a different number, not might be.


MR. BARRETT:  Again, it depends on what the Board ultimately determines.

MR. THOMPSON:  In this case, or the next case?

MR. BARRETT:  In all cases.

MR. THOMPSON:  Your proposals will be for substantially larger numbers; is that fair?

MR. BARRETT:  Again, sir, we haven't decided what the amortization period and the riders might be for -- pursuant to that separate application.  It might be, but we haven't made those decisions.

MR. THOMPSON:  So can I say that these numbers, 1.35 and 3.36, are unrealistic in looking out over the complete test period to December 31, 2015?

MR. BARRETT:  I don't know if that is entirely fair, sir.  It is certainly reflective of the proposals that we have made in the current application.

Again, we're being very transparent that our plan is to make a second application, but we haven't made a determination as to whether or not the -- what additional riders we may seek in 2015.

MR. THOMPSON:  All right.  Is it fair for me to say that these additional amounts that you are not clearing, that are in the chute for clearance later, are part of the real costs of OPG's generation, as far as OPG is concerned?

MR. BARRETT:  I think that is the nature of variance account balances.  They deal with different -- historic differences between actual costs pursuant to the scope of the account and the costs that are included in Board-approved rates.

MR. THOMPSON:  Now, one of topics that pronouncements coming out of this Board have touched on is the affordability of some of these escalation in electricity costs.


Does OPG accept that continuing with these huge escalation in electricity costs poses a significant risk to the Ontario economy?

MR. BARRETT:  We certainly haven't done that analysis, sir.


I think there was a lot of discussion in the last case about the role of utilities vis-à-vis the Board and dealing with these broader issues.  And I think what the Board enjoined us to do in its decision was to have a rigorous business planning process and do what we could to lower our cost to an efficient level so that we could provide reliable, safe and responsible electricity service.


And that is what we have done in proposing our application.

MR. THOMPSON:  All right.  Well, let me move from there, then, to just some follow-ups about the timeliness of adopting a method or methods which tend to reduce the revenue deficiency amounts that you're claiming, and specifically with respect to the adoption of the cash method for pension and other post-employment benefits, which you were discussing with Mr. Millar this morning at some length.

On that score, I just wanted to understand the numbers.  And there was a discussion yesterday with Mr. Shepherd.  It is in volume 12 of the transcript, at page 98.


MR. KOGAN:  Yes, I see that.

MR. THOMPSON:  I am just waiting for it to pop up on the screen, if that is possible.  Maybe I can...


There was a discussion about the impact on your revenue -- this is at line 23.  Yes.  You were asked whether you would accept, subject to check, that the test period revenue requirement would be reduced by 457.9 million if you were on the cash method instead of the accrual method.

And the answer was:  I would need to check that.  Or words to that effect.

And my question -- but there was no undertaking for you to tell us what the revenue requirement impact would be if the cash method were to be adopted.


And my question is:  Can you give us that number now?  Or is that something we should do by undertaking?

MR. KOGAN:  So I think at page 99, where this discussion continued, at line 9 I think I went on to say that the checking of that particular math aside, we would need to consider -- and we have not -- if there are broader revenue requirement implications associated with changing any of these methods, you know, which may include things like the risks that we face and whether that would have any effect on the -- you know, with the equity thickness and things like that.


So I think that was my broader response.

MR. THOMPSON:  Yes.  And I put that in the sort of transition-type issues that you were discussing with Mr. Millar.


But is Mr. Shepherd's number right?  Can we make our argument on the basis of that number, or do you wish to undertake to calculate it for us?

MR. KEIZER:  But I think he's saying that he doesn't think the number -- Mr. Kogan, correct me if I'm wrong, but I think he's saying that the number isn't right because you have to include a lot of other things in order to assess what the full impact actually is, and that thinking hasn't happened yet.

MS. HARE:  I think the panel would like to see an answer to the question, and in that answer you could provide a qualitative description of what those other factors are, because I, frankly, don't -- you've mentioned transition costs a number of times, and I didn't really understand what you meant by those.


So I think if you can confirm or give us the new number and include whatever else you would like, in terms of what would have to be considered.


MR. KOGAN:  That's very fair.


MR. MILLAR:  J13.7.
UNDERTAKING NO. J13.7:  TO PROVIDE THE DOLLAR IMPACT BY USING THE CASH BASIS FOR PENSION & OPEB.


MR. THOMPSON:  Thank you.


Now, that then -- that undertaking response will, as I understand it, will identify some of the topics that you think fall into the "transition issue" basket, but could you give us your thoughts here as to what those include?


MR. KOGAN:  What it would include, as I just referenced, the consideration of whether the change in any of these methods would have an impact on the return equity or the equity thickness, so that is one item that comes to mind.


Two, I think, in general terms, in transitioning from a cash to an accrual or vice versa, you have to take into account whether the method that you -- whichever method you are adopting gets you to the right spot, so to speak, over time and that it allows you to recover no more, no less than the actual costs that you are incurring, because this is all about theoretically just sort of timing and patterns of how the numbers flow across the periods, where they should theoretically at the end of the day end up with the same number if you were starting from point zero.


And if you're changing those methods midstream, you would have to consider what kind of a transition mechanism you might have to set up at a point in time or going forward.


For us, this would be complicated by the fact that, as I mentioned, I think, yesterday that we stepped into regulation obviously part-way through existence, so we didn't start at point zero.  Layered on top of that are the requirements of Regulation 53-05 that we have discussed.


So how all that would come together would be -- I think would certainly take some time to ascertain.


MR. THOMPSON:  Well, conceptually why is it any different from moving from an accrual method to a cash method with respect to pensions than it is with respect to taxes?  Utilities here have moved from normalized taxes to the flow-through method of tax accounting without the sky falling in.


Do you agree?  I don't understand what --


MR. KOGAN:  I don't have detailed firsthand knowledge.  I am aware that some of those transitions have been done. But one point that certainly comes to my mind is about us stepping part-way into regulation, and as well as the company transitioning on inception from Ontario Hydro to OPG.


So we just haven't turned our mind how that would come together, including how you would need to consider the requirements of the regulation, which would add a legal angle to it.


MR. THOMPSON:  Well, is it open to the Board to say to you, Adopt the cash method for this particular case and address the transitional issues in the next case?


MR. KEIZER:  I think that is a true point of argument, that if he wants to argue the Board's jurisdiction with respect to that, then he will have an opportunity to do that.  I am not sure that that is an accounting or finance issue that these witnesses are here to speak to.


MR. THOMPSON:  All right.


MR. KOGAN:  There is an accounting angle that I think I do want to highlight, I think, and that ties back to the conversation earlier about the U.S. GAAP requirements with respect to recognizing regulatory assets for the other post-employment benefit piece for differences between cash and accrual, and, i.e., the prohibition that you cannot do that.


And so in that vein, if theoretically you said, okay, for OPEBs we're going to allow in rates a cash-based amount on a temporary basis, we'll set up an account to deal with the difference in those years, and let's have a separate discussion later on about the more broader transition, we would most likely not be able to recognize with respect to OPEBs that regulatory asset, and that would translate into a direct hit to our financial results, and obviously the province's, our shareholder, as a result of that.


So I think certainly on our part there is a lot of apprehension in that regard, and I realize it is an artefact of U.S. GAAP, but that is the reality.  That's a requirement.


MR. THOMPSON:  Okay.  I think you mentioned that when you were having a discussion with Mr. Millar as well.


Just in terms of impacts of a transition -- and again, I am thinking of the deferred-taxes analogy where you move from normalized to flow-through taxes.  There is a deferred tax balance that -- credit balance that gets drawn down as one of the transitional impacts.  I say that from my experience of Union Gas having transitioned from normalized accounting to flow-through tax accounting in this jurisdiction.


Are you familiar with that aspect of a transition?


MR. KOGAN:  I am at a high level familiar with that concept.  But again, I think our situation is complicated, because we are part-way through our existence, only part-way -- part-way through that have we been regulated, so that would make that consideration a lot more complicated, and again, we would have to have legal issues with respect to what the regulation requires.


MR. KEIZER:  Madam Chair, if I may.  Just my friend's questions about the transition, we have given an undertaking which is to provide the number that you thought -- felt we should provide, plus also provide any qualifications with respect to the transition and understand what that is.


So to some extent I think the witnesses have already indicated that they believe there are transition issues, and they are in the process of haven't really fully engaged and thought through those from respect of a company policy or otherwise, and it is the nature of the undertaking which is given.


So to some extent I think it is a little bit unfair to be asking the witness now to develop the undertaking on the stand, when they have already given the undertaking to do so.


MS. HARE:  Right.  I think you are correct, Mr. Keizer.


So anything more, Mr. Thompson, on this that you want to get at?


MR. THOMPSON:  Yes, I wasn't, in fairness, trying to do that, but I wanted to come to page 5 of the Board's compendium, where Mr. Millar was taking you through the amounts covered less the amounts paid, and the -- as I understand it, the amounts on the last line of this chart totalling 993 million would represent the cumulative differences in that time frame between amounts collected and amounts paid.


Have I got that straight?


MR. KOGAN:  So this would represent the differences starting at April 1, '08, because that is how this calculation is done.  And also, yes, but subject to a caveat discussed earlier that some of those balances haven't actually been collected yet.  They are sitting in the pension OPEB cost variance account to be collected over potentially long periods of time.  We already have one that is going over 12 years right now.


MR. THOMPSON:  My question was, is in terms of a transition issue, would there be a cumulative credit balances like this that would need to be gradually drawn down if there was a transition from accrual to cash?


MR. KOGAN:  I think that this is something to reflect on again, including the point which you start calculating in exactly how you do the transition.


MR. KEIZER:  I think it is along the same vein.


MS. HARE:  It is along the same lines.


MR. THOMPSON:  Thank you, then I will move on.


This might be a convenient time to break, Madam Chair, if that is acceptable to you.


MS. HARE:  Okay.  That's good.  We will then resume at quarter to 2:00.  How much longer do you think you will be, Mr. Thompson?


MR. THOMPSON:  Forty-five minutes, max.

MS. HARE:  Okay.  Just to give you, Mr. Keizer, an idea of when your next panel will be up, this Panel will have a few questions as well, and you might have some redirect.  So probably it will be an hour after lunch before the next panel will start.

MR. KEIZER:  That's fine, Madam Chair.  We are ready to go.

--- Luncheon recess taken at 12:45 p.m.

--- On resuming at 1:53 p.m.


MS. HARE:  Please be seated.


Did anything come up over the lunch break?


MR. KEIZER:  Not that I am aware of, although we are able to report that the Modus reports were filed over the lunch break.


MS. HARE:  Oh, good, thank you.  Do you have hard copies?  Will we need them today?


MR. KEIZER:  No -- I don't know.  But we just were working hard to get them filed, so we haven't yet printed them off.  It is quite a volume of material, so...


MS. HARE:  Okay.  Thank you.


So Mr. Thompson, are you ready to resume?


MR. THOMPSON:  Yes, thank you, Madam Chair.


Panel, just a couple of follow-ups to what we were discussing this morning.  First of all, with respect to the undertaking that's been given with respect to Mr. Shepherd's number of $457.9 million, Mr. Shepherd did come to see me, and he asked me to put these questions to you just in connection with that undertaking.


It is with respect to Exhibit K12.1.  That is his compendium from yesterday, at pages 18 and 19.  What he indicated to me is that the numbers that appear at the bottom line of each of these tables have changed as a result of the June 2014 valuation.  For example, the number of 400,000 in each table, he told me for 2014 is 358 and for 2015 was 363.  He indicated that the updated numbers will change the 457.9 million somewhat.


And my question is, will you people be taking that into account when you respond to the undertaking?   And what Mr. Shepherd would like to see are these two pages, 18 and 19, updated to reflect that June 2014 valuation.  Can you help us with that?


MR. KOGAN:  So -- and maybe I lost the last part of what you were saying.  I thought where the question was going was whether the undertaking that we have to calculate, to do the math between cash and accounting, subject to the various qualitative discussion, whether that could also reflect the January 1, 2014 funding valuation?  Was that the request?  Or did I misunderstand that?


MR. THOMPSON:  Well, the valuation -- the June 2014 valuation?  Is that what you mentioned?


MR. KOGAN:  Yes.  It is as of January 1st, but, yes, the one that was --


MR. THOMPSON:  Oh, I see.  Okay.  Fine.


MR. KOGAN:  -- done in June.  Was that the request?  Or did I misunderstand?


MR. THOMPSON:  No.  I think that is the request.  Will the undertaking reflect that, the undertaking response, and more importantly, will it include updates of these two pages to reflect that June 2014 valuation?  That is what he asked me to ask you.


MR. KOGAN:  Okay.  Sorry.  And I guess those two are somewhat different things, right?  What I tried to play back to you would be -- the answer to that would be, yes, we could do that math using the numbers that are in the new funding valuation.


I think it is a separate question then to update these schedules you're referring to, because that would involve updating all the accounting numbers that are on here.


And I tried to explain yesterday and today that, yes, there would be a very small impact because of the addition -- the change in the expected return that you would have once you change the cash input for the contributions.  So is that still the request?


MR. THOMPSON:  No.  I think if you just go with your initial characterization of the way you were going to do it, I think that should be fine.


MR. KOGAN:  That's fine.


MR. THOMPSON:  If not, I will hear from Mr. Shepherd, but that's...


MR. MILLAR:  Is that a new undertaking then, or is that part of the existing?


MR. KOGAN:  Part of the existing would -- I think would work better for me.


MR. THOMPSON:  Thank you very much.


And then I just want to go back to impacts for one second.  This takes us back to Exhibit N2, tab 1, schedule 1, tables 9 and 10.  And this relates to something that Ms. Girvan wanted me to get on the record.  This relates to the 336 and the $1.35 we were discussing before lunch.


MR. KOGAN:  Yes.


MR. THOMPSON:  And am I correct that if we were to update -- sorry, if we were to calculate the rider amount to recover everything unamortized as of January 1, 2014, we would take the 177.2 million in table 9, divide it by the 21 TWh at line 14, and that would produce the amount that would be required to recover that 177.2 million in 2015?


So the 336 in that scenario would become 843, is what I calculate.


MR. BARRETT:  Just a moment, sir.


MR. THOMPSON:  Thank you.


[Witness panel confers.]

MR. BARRETT:  I think there is two issues just with that question, sir, just to get clarified.


I thought I heard you say you were looking for what the rider would be if you were looking to clear the end of '14 balance?  Is that -- did I understand that correctly?  Because that is not the 177 amount.


MR. THOMPSON:  I appreciate that.  It's starting with the actual 2013.


MR. BARRETT:  Yes.


MR. THOMPSON:  To clear that through 2015 would be 177.2 divided by 21?


MR. BARRETT:  Through '14.  So it is the '13 balance less the '14 approved amortization gets you to 177.


MR. THOMPSON:  Right.  So if we were going to clear that in 2015, it would take a rider of 843.


MR. BARRETT:  Except that there is a degree of double-counting.  I will maybe ask Mr. Kogan to take you through.


MR. KOGAN:  So I think 177 includes the amounts that we are requesting to clear already and that are in the 336 rider.  So for example, you can see the big balance there at line 7, the capacity refurbishment variance account of hydroelectrical, 112.7.  In column C that is already part of the 177, and that is already part of our request.


MR. THOMPSON:  No, I understand that.  But -- so, I'm -- I'm -- you would have 106.5 left.  All I'm saying is, if we wanted to clear it all, rather than just 70.6, we would have to take the 177.2 and divide it by 21.


MR. BARRETT:  Yes.


MR. KOGAN:  And also assuming you were clearing the capacity refurbishment account for hydroelectric over one year, whereas our proposal has it over two years right now.


MR. THOMPSON:  I understand that, but --


MR. BARRETT:  Yes, that's right.


MR. THOMPSON:  Okay.  So the math -- and then the jumping over to the nuclear calculation, again, the same -- what would it take to clear the full 1265.5, we would divide that by the 46.1, and I come up with $27.44.


I appreciate you have longer periods of amortization and so on, but just looking at it, what would it take to clear all that in one year, it would take a rider of 27.44 instead of $1.35.


MR. BARRETT:  With the caveat that that is not our proposal, that is what the math works out to be.


MR. KOGAN:  And the fact that the historical portion of -- sorry, the future portion of the pension and OPEB cost variance account that was dealt in with EB-2012, per the settlement agreement has already a period that is something like 12 years.

MR. THOMPSON:  Okay.  And with that, then, could you provide an estimate of what the 42.9 percent in J3.10 would become under a clearance scenario of the type I have described?

MR. BARRETT:  Certainly the math could be done.  I am not sure of the relevance of it, given that it's not our proposal and would be inconsistent with an existing Board order, but the math could be done.

MR. THOMPSON:  Well, could I ask you to do the math and we will argue about relevance and whatnot later?

MR. BARRETT:  Yes, we can do it.


MR. THOMPSON:  Thank you very much.


MS. HARE:  Just for the record, when you are talking about the rider and the numbers you gave, Mr. Thompson, what are we talking about, per month or per year?

MR. THOMPSON:  It is per MWh for --


MS. HARE:  Okay.


MR. THOMPSON:  -- 2015, as I understand it.

MS. HARE:  Good.

MR. MILLAR:  The undertaking is J13.8.
UNDERTAKING NO. J13.8:  TO PROVIDE AN ESTIMATE OF WHAT THE 42.9 percent IN J3.10 WOULD BECOME UNDER A CLEARANCE SCENARIO.


MR. THOMPSON:  Thank you very much.


So let me move on to another topic where I have a few brief questions.  This relates to cost of capital and taxes and methods for calculating these amounts.


And just starting with a question about capital, did OPG actually issue any common shares?

MR. MAUTI:  I believe as part of the transaction on April 1, '99, there is -- or there are, actually, I think it is 5.126 million common shares, each with a par value of  a dollar.


MR. THOMPSON:  Okay.  And they're all owned by the government of Ontario?


MR. MAUTI:  By the -- it is either the Ministry or Minister of Energy.

MR. THOMPSON:  Thanks very much.  Now, with respect to taxes, you have had a lot of discussion on this with Mr. Shepherd and Mr. Millar, and I just have a couple of clarifying questions.

First, with respect to the deferred tax component of the newly regulated hydro, perhaps to do this I could just take you to Mr. Shepherd's first compendium.  It is K11.5, at page 18.  At the bottom of the page, there is a table with some numbers.


And I just want to nail down for the record that in terms of the accounting for newly regulated hydro that you say the Board is obliged to accept, am I correct that the deferred tax liability component of that accounting is the $281 million -- sorry, the deferred tax accounting for property, plant and equipment is $281 million?

MR. KOGAN:  That's right.  That is the deferred tax liability that's calculated with respect to that balance.

MR. THOMPSON:  All right.  So that is the number.  That's all I wanted to confirm.  Thank you.

Now, another point arising out of the discussion you had with Mr. Millar about the regulatory tax loss.  This is at page 45 of Board Staff's compendium.

MR. BARRETT:  Just give us a minute, please.

MR. THOMPSON:  Yes.

MR. BARRETT:  Yes, we have that.

MR. THOMPSON:  And the regulatory loss is $153.8 million, as you discussed with Mr. Millar this morning?

MR. BARRETT:  Yes.  As shown in response (a).


MR. THOMPSON:  So that is a number that relates to regulated OPG?

MR. BARRETT:  It's a regulatory tax calculation related to the regulated parts of our business, yes.


MR. THOMPSON:  Okay.  And you indicated to Mr. Millar you were not claiming that for the benefit of ratepayers.


Are you claiming it at all when you file your -- whatever it is you file, PILs calculation?

MR. KOGAN:  There is no loss, as I understand it, for OPG consolidated or OPG Inc., the company, on the 2013 tax return.


MR. THOMPSON:  So are you using that loss at all?  I mean, it exists for regulatory purposes, but are you saying we should just ignore it?

MR. BARRETT:  For regulatory purposes it belongs to the company, because the company had the cost associated with the lower revenues.

But as an actual tax matter, I think as Mr. Kogan mentioned, there isn't a tax loss on an OPG consolidated basis.

MR. THOMPSON:  All right.  Now, you faced a number of questions over the course of this hearing about matters pertaining to newly regulated hydro, and I don't want to re-plough that ground, but there is one topic I would like to follow up on, and this relates to Undertaking J11.15.  I think I mentioned this in my e-mail last night.  If you could turn that up, and there is a table –- at page 2 there is a table, table 1.


MR. BARRETT:  We have that.


MR. THOMPSON:  This is a calculation, a tax calculation for the newly regulated hydroelectric facilities.  And in the notes, note 2, you say:

"Regulatory earnings before tax for 2012 are based on the estimated accounting earnings (loss) before interest and taxes of $16 million."


And then you give a reference.  Do you see that?

MR. KOGAN:  Yes.


MR. THOMPSON:  So am I correct that for 2012 the newly regulated hydro did not earn sufficient revenues to pay any interest on debt?

MR. BARRETT:  No, I don't think that's true, sir.  There has been -- we've paid all of the interest that's owing on our debt in 2013.

MR. THOMPSON:  I'm looking at this from newly regulated hydro, where you say, before interest and taxes there is a loss of 16 million.  So I am concluding that newly regulated hydro didn't contribute anything towards interest on debt.


[Witness panel confers]


MR. BARRETT:  I think what we would say in response, sir, is that there really isn't nuclear regulatory –- sorry, newly regulated hydro debt per se.  There is just OPG debt.  And all of the interest on OPG debt was paid during 2013.


So there was no debt instrument for which interest was not paid.

MR. THOMPSON:  All right.  Well, we're quibbling, but the revenues did not come from newly regulated hydro, based on this calculation?


MR. BARRETT:  Based on this calculation, yes, they would have come from other parts of the company's operations.  And again, I think this highlights one of the reasons why the government made a policy change to regulate these assets.


MR. THOMPSON:  All right.  And that then brings me to Exhibit J11.10, which was circulated this morning.  I don't have a copy because I can't download from my BlackBerry.  I can't even read it.  So this will be coming as a surprise to me, but could you put that up on the screen.


So should I be speaking to you, Mr. Barrett, about this?


MR. BARRETT:  I will start, sir, and if I need assistance from my colleagues, I will certainly welcome it.


MR. THOMPSON:  So what this seems to be telling me is the revenue-requirement deficiency is $128.9 million, but you have done that calculation, it looks like, at $40.46 per megawatt hour, rather than the $30 that is assumed in that income -- impact statement you had provided in response to the earlier undertaking, J3.10.


MR. BARRETT:  Yes.  This undertaking arose out of a discussion with Mr. Shepherd, and he wanted us to create a proxy revenue requirement for 2013 so that we could put it in a form comparable to the drivers of deficiency table that was subject to earlier discussion.


And so we have created a proxy revenue requirement for '13 using actual '13 information and other regulatory constructs that would have been in place in 2013, like the Board-approved 2013 ROE of 898 as an example.


And when you use that revenue requirement you create a rate -- the resulting rate from that revenue requirement divided by the '13 production would produce that rate.


And my understanding from my discussion with Mr. Shepherd is he wanted it in this kind of form so he could see, similar to the other drivers of deficiency, what was accounting for the difference from '13 to the test period.


MR. THOMPSON:  Yes.  I think I follow that.  But the proxy that you have used for current rates in previous exhibits is $30 for MWh, and for some reason you have changed that to $40.46.


MR. BARRETT:  Yes.  Again, as I indicated, because we were creating a proxy revenue requirement for this period. There wasn't an actual revenue requirement for '13, but we were asked to create one.  And if you create that revenue requirement and divide it by the production in that year, this is the resulting rate.


And we thought that, in terms of making the comparison between a proxy revenue requirement for '13 and the proposed revenue requirement for '14, that that would be a useful figure.


MR. THOMPSON:  All right.  Well, I guess perhaps we will have to argue that.


If we did it at the $30 per MWh proxy that was used in other exhibits, including your pre-filed evidence, the revenue-requirement deficiency would increase accordingly.


MR. BARRETT:  Yes.  Although I would struggle to call it a revenue-requirement deficiency then.  There would be a larger difference between the numbers, but it is starting to get to an apples-and-oranges comparison.


MR. THOMPSON:  Well, I won't argue that now.


Now, you were having some discussion yesterday with counsel for Environmental Defence about the way things happened back in 1999 when Ontario Hydro transferred certain assets to OPG.  Do you recall that discussion?


MR. BARRETT:  Yes.  There was a discussion, but again, I would characterize it more as not between ourselves and Ontario Hydro, but rather between OPG and the government.


MR. THOMPSON:  All right.  Well, I thought when I read the material that someone was characterizing the arrangement as analogous to a transfer from hydro to OPG of certain assets.  It is kind of a sale and a purchase type of transaction.  Did I understand that correctly?


MR. BARRETT:  Yes, there was a purchase of assets as part of a financial restructuring orchestrated by the government.  But I am just not sure if the transacting party was ourselves and Ontario Hydro, or rather Ontario Hydro to the government and the government to us.  I think that is how it was orchestrated.


MR. THOMPSON:  That's fine.


Now, would you agree with me that what is happening here is not analogous to that transaction?  That what we're dealing with with newly-regulated hydro is essentially a reclassification of unregulated assets to regulated assets?


MR. BARRETT:  Certainly there are additional assets being prescribed.  I wouldn't call it classification per se, but I think we're thinking of something similar.


MR. THOMPSON:  All right.  And so one of the things I asked in my e-mail -- what are the accounting entries that OPG makes as a result of this prescription or what I call reclassification?


MR. MAUTI:  Well, first off, there would be no change in the actual underlying value of the assets, similar to what was done in 1999.


As the assets become prescribed under regulation, there is an entry that is made to deal with the gain that we would recognize on movement into regulation of a -- related to future taxes.


MR. THOMPSON:  All right.  So are the -- like, is there a set of books for regulated and a set of books for unregulated that you have to take something out of and put something into?


MR. MAUTI:  No.  There would be an accounting, just a single accounting, you know, transactions, debits and credits.  We don't run two different sets of books.


We have regulatory accounts that we have to deal with any issues through OEB decisions and applications, but not a separate set of books, no.


MR. THOMPSON:  So is it fair to describe the accounting with the -- associated with this prescription or reclassification as merely a journal entry?


MR. MAUTI:  Sometimes you have your other big journal entries, yes, but there are a limited number of transactions to reflect the fact that these assets become prescribed on July 1st and those would be limited to that issue with the future taxes, as we have talked about, as well as any regulatory treatment of things like pension-related costs that are sitting in, and -- or other comprehensive income that might result as well as you move these assets into regulation.


MR. THOMPSON:  All right.  Thank you.


Let me move on then to deferral and variance accounts and, in particular, a couple of accounts that have been the subject of some prior examination.


And I guess to do this we will need to start with Exhibit N2, tab 1, schedule 1, table 9.


MR. BARRETT:  We have that.


MR. THOMPSON:  And at line 4 we have the hydroelectric surplus base load generation variance account in which there is a debit recorded of $19.2 million?


MR. BARRETT:  Yes.  In column C.


MR. THOMPSON:  Yes, column C.  And --


MR. BARRETT:  Column E.


MR. THOMPSON:  -- column E.  So -- and you are proposing -- you are asking the Board to approve the clearance of that debit to payment amounts in this case?


MR. BARRETT:  Through a rider in this case, yes.


MR. THOMPSON:  Through a rider?  All right, thank you.


And now, my understanding is that that number includes SPG related to incentive payments that the OPG received from the IESO.

MR. BARRETT:  I don't think that is --


MR. THOMPSON:  Maybe I phrased that improperly.  SBG in there --


MR. BARRETT:  Maybe I can help you, sir.  There was a discussion earlier with the hydroelectric panel and Mr. Wilbur in particular about the interaction of the hydroelectric incentive mechanism and SBG, and there was an undertaking that tried to put a number on that interaction.

MR. THOMPSON:  Right.  And that is a --


MR. BARRETT:  I think that is 4.2.  No, sorry, it wasn't --


MR. THOMPSON:  4.2 is the forecast.  I think it is 4.7.

MR. BARRETT:  4.7?  Yes, that's correct.


So again, I think as Mr. Wilbur explained, SBG has the effect of lowering the average production, which has an impact on the calculation of the HIM revenues.  And that's one of the interactions that the enhanced hydroelectric incentive mechanism will correct as we move forward.

MR. THOMPSON:  Right.  Okay.  But in the -- the SBG that gave rise to incentive payment is in the -- the debit for that is included in line 4?

MR. BARRETT:  Sorry.  You're referring to the $6.8 million?  When you say "the debit," that's what you're referencing?

MR. THOMPSON:  No.  I am still back on table 1, schedule 1.  So you incur SBG and ratepayers have -- the cost of that goes into the...


MR. BARRETT:  SBG variance account.  So our hydroelectric production forecast does not take into account SBG, surplus base load generation.


And then there is an account that's been created to capture the revenues associated with surplus base load generation that is lost.  And then we bring that forward for disposition.


Separately, there is a hydroelectric incentive mechanism variance account that's to true up actual hydroelectric incentive market revenues as against the ratepayers' and company's share of those revenues.


And there is an interaction between those two.


MR. THOMPSON:  So coming to the -- let's go to line 3, then, in the table N2, tab 1, schedule 1, table 9.

There we have recorded the $5 million credit related to incentive monies that you get from the IESO, right?

MR. BARRETT:  Yeah, this is an amount that we would return to customers as part of their share of the hydroelectric incentive market revenues that we have earned.


MR. THOMPSON:  Yes.  So my understanding is that embedded in rates is $13 million of incentive revenue?  Current rates?  Current payment amounts, sorry?


That is what I thought.


MR. BARRETT:  Yes.  I think it is $13 million.  And again, that would be the -- the Board established a threshold amount in the 2011-2012 rate case, above which there would be a 50 percent sharing, and that continues into '13.


I think it is $13 million, that threshold amount.


MR. THOMPSON:  And so before anything gets posted into this incentive mechanism account, there would have to be 26 million of incentive payments?

MR. BARRETT:  No.  It is basically a 50 percent sharing above the threshold amount.  So if the threshold was $13 million in a particular period, if there was $2 million above that threshold, you would book 50 percent or $1 million in the account.

MR. THOMPSON:  All right.  That's fine.  I take that answer.


And so for 5 million to show up in line 3 on this table, there had to have been 10 million in excess of the threshold; correct?

MR. BARRETT:  That follows, sir.


MR. THOMPSON:  Okay.  And within the amounts, the total of $23 million, there is an incentive portion related to SBG, which you can calculate?

MR. BARRETT:  Sorry, I am not following that question.  Could you try again, sir?

MR. THOMPSON:  Yes.  Within the total incentive payment amount, which is here -- $23 million, based on what you have told me -- there is a portion of that total amount that relates to SBG?


MR. BARRETT:  Yes.  When you say 23, are you adding the 5 and the 19.2?

MR. THOMPSON:  No, I'm adding -- you told me there is 13 embedded and I am adding 10 to that, so that is a total of 23.

MR. BARRETT:  That's not quite how it works.  So the -- my recollection of it -- and again, we can turn up the variance account evidence -- was that there was a forecast amount for -- in the last payment amounts proceeding.


The Board said that 50 percent of that forecast amount would be baked into rates as an offset to revenue requirement, that the company would get the next 50 percent of that amount, and those amounts together would establish a threshold, and that actual amounts beyond that threshold would be shared 50/50.


MR. THOMPSON:  That's what I started with and that is how I got the 26, but you didn't like that.


In any event, there is a threshold amount.  Let's say it is 26, because 13 is baked in rates.  And so you would have to have $36 million to have 5 million show up in line --


MR. BARRETT:  Sorry, sir.  It is half of the 13 that would be baked into rates.  The threshold amount is split -- it was the total forecast, and the Board determined that 50 percent of the total forecast should go to the company and 50 percent should go to ratepayers.  And then beyond that threshold amount, it was still a 50/50 sharing.


MR. THOMPSON:  So the threshold is 13, are we agreed?  Or 6?  13?

MR. BARRETT:  It is 13.


MR. THOMPSON:  All right.  So we are back to 23.  And I am saying within the 23, there is an amount related to SBG.


Isn't that what J4.7 is trying to calculate?

MR. KOGAN:  I think one of the intricacies here too is that the 5 million credit in the hydroelectric incentive mechanism account is an accumulated balance since March 1st, 2011, which is when this account was established.


So I think you are trying to add an accumulated variance to a -- one year's worth of threshold, so that is -- but -- so you would have to look at what the actual amount between the 5 is and do the similar math for the appropriate year.


MR. THOMPSON:  All I was trying to get at is within that gross amount that -- of incentive revenue, there is a portion that's SBG-related, which you could simply take and deduct it from the 19.2 million, and administer these accounts in that simple fashion.

MR. BARRETT:  I think I understand what you're proposing, sir, and I think this was something that was discussed with Mr. Wilbur when he was on the stand, which was basically:  Couldn't we just kind of re-scope the account to reflect the new learnings that we have, and therefore return to customers this additional $6.8 million shown in Undertaking J4.7?

I think what Mr. Wilbur indicated was that given the scope and operation of these accounts was fixed by Board order and it was final for this period, we didn't think it was appropriate to use the disposition methodology to, in effect, change the scope and operation of those accounts retroactively.


And so we just don't think that is a good -- that's good ratemaking.  And we think -- certainly I am of the view that if you start using the disposition methodology or disposition process in that way, you are really undermining the finality of Board orders around these accounts.  And I am not sure what kind of world you're living in, then.

MR. THOMPSON:  Well, thank you for that argument, but I am just trying to get the numbers.


MR. BARRETT:  The number is the $6.8 million, which is in J4.7.


MR. THOMPSON:  Okay.  So if we were to follow the course that I am suggesting, is the 6.8 to be a deduction?

MR. BARRETT:  Yes, that would be the adjustment if you were prepared to do what I have discussed.


MR. THOMPSON:  It would be a deduction from line 4, to reduce it from 19.2 to -- 19.2 minus 6.8?


MR. BARRETT:  That would be the math, sir.


MR. THOMPSON:  Would the number at line 3 remain unchanged?  Or should the credit there be reduced?


MR. BARRETT:  No.  You would only make one adjustment.  You would just remove the 6.8.


MR. THOMPSON:  All right, thank you.


Now, lastly, some questions -- and these are for CCC.  They pertain to the regulatory-affairs numbers that you provided, Mr. Barrett, to Ms. Girvan, I think, on Friday.


MR. BARRETT:  Yes, I have that.


MR. THOMPSON:  Okay.  These numbers aren't large, but this regulatory-affairs topic was the subject of -- one of the topics that the Board addressed in its October 25, 2013 letter to OPG.


You filed your application on the 27th, and then the Board did a preliminary review and then asked for some further information.  And one of those requests was a variance analysis for OM&A and components of OM&A, including regulatory affairs' costs, and you then responded to that by letter dated December 5, 2013 and included the regulatory-affairs costs.  Is that fair?


MR. BARRETT:  I think that is a fair summary.  I don't have a copy of that letter with me, but that is my recollection of the events.


MR. THOMPSON:  Okay.  Thank you very much for that.


And so now what we have in the schedule that you provided to Ms. Girvan is a summary of budget and actual Board-approved and so on for the years 2010 to 2015.


MR. BARRETT:  Yes, that's right.  These are the regulatory affairs' costs allocated to the regulated part of our business.


MR. THOMPSON:  And to put it in perspective, what you're proposing for approval in 2014 is 9.1795 million.  This is line 7.  And for the 2014 plan?


MR. BARRETT:  Yes, that's right, sir.


MR. THOMPSON:  And then for 2015 it is 7.103.7 million (sic).

MR. BARRETT:  That's correct.


MR. THOMPSON:  Okay.  But if you look at actual, for example, actual 2013 is 5.181 million.  These numbers seem to be materially in excess of actuals.  Can you help us understand that?


MR. BARRETT:  Yes.  There is a significant difference in the cost between what we call hearing years and non-hearing years.  So again, there was only one small hearing in 2013, whereas in 2014 we'll have a very busy regulatory calendar.  We will have this proceeding, I expect we will have working groups later this year dealing with incentive regulation, and we have a plan to file another application related to deferral and variance accounts.  So there is a little bit of an ebb and flow to these amounts.


MR. THOMPSON:  Well, when was your last big hearing year?  2010?


MR. BARRETT:  The last main rates application was for the '11/'12 period.  So we would have filed that in 2010 and gotten a decision in 2011.


MR. THOMPSON:  Okay.  So we look at 2011 Board-approved was 6.1 million.  Actual, you're half a million below.  Then for 2012 it is another $600,000 below.  So even in those years you seem to be overestimating these numbers.


What have you assumed for 2014?  What drives this up to -- well, let me back up.  What is included in 2013 actual?  Is there something for this case?


MR. BARRETT:  Yes, there would be amounts for this case, so if you look at the expert witness consultant's line, for example, there would be significant amounts in that line for this case.


In line 1, salaries and wages and operating expenses, that would be the kind of complement of staff that we would have in the department, although I guess in 2013 we were, I think, four or five actual bodies below complement.  And then if you look at intervenor cost awards, that is not related to this case.


And then the OEB's annual assessment, that is -- under their methodology, it is -- the Board looks at how much time over a period of years they spend on a particular utility and then allocate their budget on that basis, so it tends to have a smoothing effect.  So that wouldn't necessarily be associated with this case.


But if you roll into '14, we have this case, we have the working groups, and we have the proposed deferral and variance account application, plus we also had some costs related to, you know, to other matters.


So it is a very busy regulatory calendar in '14, and then in 2015 our proposal is to file two applications dealing with the nuclear multi-year cost of service and the hydroelectric incentive mechanism following on from the two working groups.


So if anything, if I was redoing the budget now, I would actually probably goose the 2015 number, because I think it looks a little bit low, given what we have got planned.


MR. THOMPSON:  All right.  Just a couple of finals here on this.  If you would take a look at -- it is Exhibit -- Board Staff 134.  Exhibit L, tab 6.9, schedule 1, Staff 134.
 In the response there is a table that you have for 2013 bridge year.  You were there showing a number of $6.7 million.  This was on March the 19th of 2014.  And when we get your 2013 actual, it is actually $5.1 million.  Like, it is a million and a half less.  How do you explain that?


MR. BARRETT:  When these budget numbers were originally developed, there was a plan in the company to have a rate hearing for '13 and '14.  So there would have been some spill-over costs from that in '13.


But the company did not have that application and instead filed a smaller application, just dealing with deferral and variance accounts.


MR. THOMPSON:  So this 2013 bridge-year number stems from estimates done when?  It is obviously not in March of 2014.  It must come from some earlier date, does it?


MR. BARRETT:  Yeah.  I think this is -- it would have been the fall of 2012, because this is numbers related to the 2013-2015 business plan.


MR. THOMPSON:  Okay.  Well, I'm sure some will see this as sort of a chronic overestimating problem, but I will leave it there.  Thank you very much.  Those are my questions.


MR. BARRETT:  Thank you.


MS. HARE:  Thank you.


The panel does have some questions.  Ms. Duff?

Questions by the Board:


MS. DUFF:  Thank you.  I have a question regarding the continuation of variance accounts that you are asking for in this proceeding and, in particular, the pension and other post-employment benefit costs for the continuation of the variance account.


And I am just -- I am looking at K12.1, the compendium, just for ease of reference.  And it was the Board's finding, so this was the School Energy Coalition's compendium.  At that time the Panel denied the variance account for pension and other post-employment benefits, and they stated that it should be included as a forecast expense, as any other OM&A expense.


I was just wondering, where in the evidence would I find OPG's justification for treating pension and other post-employment benefits as a flow-through rather than a forecast expense, with the existence of that variance account?


MR. BARRETT:  That would be in the H exhibits.  We talked about the justification for all of the variance accounts that were -- the continuation of the variance accounts that we're seeking continuation.


I think the summary point that I would make is that, as we have seen, the pension and OPEB numbers can swing quite dramatically, on the basis of changes in discount rates and other things like mortality.


The rule of thumb that we talked about in prior cases is, I think, that a quarter-point on the discount rate can mean 50 or $60 million per year in terms of pension and OPEB costs.


So there is, to our view, there is very significant variability that we have experienced, and it is very difficult to forecast in advance accurately.

MS. DUFF:  So if this Panel were to deny continuation of that variance account, what are the implications for OPG?


MR. BARRETT:  I think we would be taking on additional risk.  One of the significant mitigators of risk is the variance and deferral accounts that have been approved by the Board.  And again, we have seen swings of hundreds of millions of dollars in pension and OPEB.


So if we had to bear that risk, then I think the risk profile of the company would be going up.


MS. DUFF:  So has the risk profile to OPG decreased as a result of having this variance account since the last proceeding?


MR. BARRETT:  It has decreased.  And I think that was something that was put to Ms. McShane, and she indicated that, yeah, that was one of the things that had changed.


MS. DUFF:  Thank you.  Another area of question, this is going back to Board Staff's compendium in this, referred to today, K13.1, and on page 5.


I don't know if this is such an important reference, but it was a discussion you were having with Mr. Millar regarding the differential between the accrual method and cash method, and really what is happening to that money, because you are collecting based on the accrual method in your rates.


And I actually wrote down what you said, Mr. Barrett.  You said you certainly don't think it is necessary to have some -- a fund or a place to put that difference, to the extent that you are collecting it today for a need tomorrow.

You said that you didn't think it was necessary and that you will be able to manage the cash implications.

MR. BARRETT:  Yes, that's right.


MS. DUFF:  Is there any evidence in this proceeding that you can point to that can show the Board that you are managing the cash implications?

At what point do we have that turnover, where you are no longer collecting money in advance higher than the cash and that will turn the other way?  Is there somewhere that I can point --


MR. BARRETT:  Sure.  Excuse me just one second.

[Witness panel confers]


MR. BARRETT:  Sorry for the delay.


MS. DUFF:  No, please.


MR. BARRETT:  Yes.  I think the view is that this is something that we're alive to and something that will be part of our financial planning.


And again, the company has revenues, current revenues of 5 or 6 billion dollars a year, so we believe this difference is manageable.  And again, we're certainly alive to it and are tracking it.


So in terms of evidence in this case, I would just point to the size of the revenue envelope and the fact that we're -- this is something that we're alive to.


MS. DUFF:  Just the discussion between the two methods, that people have been posing:  Why are we not allowing using the cash method for purposes of determining your revenue requirement and what you can collect?  Instead of having that discussion of actually changing the accounting method from what is approved from US GAAP, part of it is -- could it not be solved, this concern, by some of the parties, as expressed, of actually knowing the money you're collecting today is being put away?  And that it's -- we know where it is, we can see it, and it is accumulating and it is safely stored for future use?

MR. BARRETT:  Yes.  Again, we have seen that issue come up in this proceeding.  And as I said, we haven't done a lot of work on it, but we had some preliminary discussions and those discussions indicated that there was potentially some fairly complicated and consequential potential tax impacts.  So --


MS. DUFF:  We know what the tax impacts of using the accounting versus the cash method for revenue requirement.


I mean, every time that there is a differential, we have to calculate the tax on that.

MR. BARRETT:  No, I am just thinking about the tax impacts of setting up a fund.  That is the stuff that would take some work and analysis, and the preliminary indications are that it would -– that there would be a potentially very significant tax impact associated with that.


So I would say this is early days, and if the Board really wanted us to have a hard look at that, then if they gave that direction in their decision, we would be prepared to undertake that work and report back.

MS. LONG:  Just while we're on this subject, sorry to interrupt, but I wanted to clarify:  Do you have a projection of when this actually happens, when benefits paid out are in excess of what you are collecting in rates?  Do you have any idea what year that happens in?

[Witness panel confers]


MR. MAUTI:  I don't know if we have a specific date that it would happen.  We have looked for it over a planning horizon, and likely in the next 10 years you would not be at a point when the actual cash payment out would be larger than the accrual expense.  So it would be a significant number of years.


MS. LONG:  Thank you.


MS. DUFF:  Okay.  I had a few more questions.  One is going back to the pension and other post-employment benefits cost variance account.


And when -- there was approval.  There was a settlement agreement and approval by the Board of the balances as at December 31st, 2012.  And I don't know if we need a reference, but that was approved over a 144-month period to 2024.  That's the amortization period for that balance?

MR. BARRETT:  Or part of that balance.  That was part of the settlement that was reached between OPG and the intervenors and ultimately approved by the Board, yes.


MS. DUFF:  So that was for the 2012 year at year-end, the balance that was in that variance account?  I have the reference.  It is --


MR. BARRETT:  Yes.  Yes, that's right.


MS. DUFF:  So how do you see this going forward?  So in 2013 we're going to have -- according to the numbers, we could have another positive balance in that variance account.  Would you see that having a similar amortization period?  I am just wondering...


By the existence of this variance account and the period over which precedent has been set for an amortization period, or that one, what does that mean for ratepayers that are paying this rate in 2024, with all of the riders that will exist at that time?

MR. BARRETT:  I will just make a couple of comments.  I think we were very clear in the settlement discussions and the documentation of those settlements that this was not to be a precedent for future disposition proposals.


This was something that was arrived at between the parties as part of a package of agreements that ultimately resulted in a complete settlement.


We haven't really turned our mind to whether or not we would propose a very long recovery period similar to what was in that last agreement, or whether we would propose a shorter one.  That work hasn't been done and those decisions haven't been taken within the company.


MS. DUFF:  But the balances in 2013 actuals are larger than the balances in 2012 actual, is that true?  In those variance accounts?

MR. KOGAN:  So there have been additional -- additions to the account in 2013 that are to be recovered from ratepayers, and they would of course be additional to the balances that are being recovered as of the end of 2012, pursuant to the EB-2012 proceeding.


MS. DUFF:  The discussion you were having with Mr. Thompson, looking at table 10, for the -- it was N2, tab 1, schedule 1, table 10, this was just looking at the nuclear portion.


The balances, actual 2013 less what was already approved, am I right that it -- is it an addition of the -- I am looking at lines 11 and 12.  Would I add those numbers there for the nuclear future and nuclear 2013 additions?

MR. KOGAN:  So lines 10 and 11 are the amounts that were dealt with in the EB-2012 proceeding, and line...


MR. BARRETT:  Twelve.


MR. KOGAN:  Sorry.  Line 12 is the amount that is accumulated in 2013 that is additional to be cleared later.


MS. DUFF:  Okay.  So I was confused by line 11, and you're clarifying that that was...


MR. KOGAN:  That is the amount that is going over 144 months, per EB-2012.


MS. DUFF:  Thank you.  I am now going to turn to the answer to interrogatory J11.7.  This was the undertaking that I had asked you -- I had requested regarding the concept of what balances, as at December 31st, 2013, associated with the newly-regulated assets were to be brought forward in terms of calculation for the revenue requirement.


And on page 2 of that response, the last sentence on that page, the sentence before, is you're talking about what the regulation requires, the OEB to accept the values of the assets and liabilities of the newly-regulated hydroelectric facilities as per their -- OPG's most recently audited financial statements.


And the last sentence, you say:

"This means that the OEB must ensure recovery of the cost impacts flowing from OPG's pensions and other post-retirement benefit obligations."


That last sentence, "this means that", is it correct that that is OPG's interpretation?  I didn't find in the regulation any detail regarding line items that had to be included in that.


MR. BARRETT:  Yes.  This is OPG's position.


MS. DUFF:  The pension plan is OPG's corporate responsibility.  There is nothing --


MR. BARRETT:  Yes, yes.


MS. DUFF:  There is no pension plan for the stand-alone regulated utility.


MR. BARRETT:  There is just one pension plan.


MS. DUFF:  And on page 1 of that response, you are talking -- OPG makes the statement that neither OPG nor its actuary calculate these -- do this allocation of current service portions and the -- for current plan members or whether they're inactive or active, that this type of allocation that I have asked you to do in responding to this undertaking, it was unique.


MR. KOGAN:  Absolutely.  It was an artificial exercise and a best-efforts estimate.


MS. DUFF:  Because the cost drivers of the pension plan are its plan members, whether they're inactive or active.


MR. KOGAN:  That's right.


MS. DUFF:  Okay.  I will leave that to...


MS. HARE:  While Ms. Duff is looking for her last question, Mr. Keizer, we would like you in your argument-in-chief to explain OPG's position on this last point that Ms. Duff was asking you, in terms of your interpretation of what the regulation means with respect to line items such as pension and other post-employment benefits.


MR. KEIZER:  We will, Madam Chair.


MS. HARE:  Thank you.


MS. DUFF:  Actually, that's fine, thank you.  That was my last question.


MS. HARE:  Mr. Mauti, I just want to go back to something that you said in answering Ms. Long's question.  You said it would not be within the next ten years when the actual cash payment would be larger than the accrual expense.  Does that mean that for at least the next ten years you will be over-collecting?


MR. MAUTI:  Based on the current accounting estimates and things like discount rates as they exist today, if you extrapolate that and use that set of assumptions forward for the next ten years, the accrual expense will be higher than the cash, yes.


MS. HARE:  Thank you.  I have a question about the separate application for disposition of the deferral and variance accounts.


Now, you did say that you will be making an application both for nuclear and for hydroelectric for 2016 payments, that would be the normal schedule.  So the normal schedule of filing should be that you file no later than the end of March of '15.


MR. BARRETT:  I think that follows, again, the one thing that would potentially impact that schedule is that we would have to incorporate any decisions flowing out from the working-group process which would talk about the methodologies and rules and evidence that has to be filed in support of that application, so --


MS. HARE:  But to be on track you would really have to file by the end of March.  So my real question is, why wouldn't you just ask for disposition of those deferral and variance accounts at that time, rather than filing a separate application?


MR. BARRETT:  Again, I think it is just a function of, if we do it earlier, then we get the new riders in place earlier.  That had been our plan.


MS. HARE:  The last thing is not really a question.  It is in the same category as what we would like to see addressed in argument-in-chief.


It was discussed earlier today the jurisdiction of the OEB in ordering establishment of a separate fund for OPEB costs.  There was some discussion -- I think, Mr. Barrett, you made the comment that the OEB does not have the jurisdiction to order that.  So we would like to see that addressed in argument-in-chief.


MR. KEIZER:  Duly noted.


MS. HARE:  Thank you.  Those are the Panel's questions.  Do you have redirect, Mr. Keizer?


MR. KEIZER:  I do not, Madam Chair.


MS. HARE:  So we will take our break now, and that will allow you time to introduce or bring on your new panel, and I thank the witnesses very much.  You did have quite a number of days of questioning.  It was very helpful.  Thank you.


So we will be back at 3:20.


--- Recess taken at 3:00 p.m.

--- On resuming at 3:26 p.m.

MS. HARE:  Please be seated.

Mr. Keizer, before you introduce your panel, we would like to establish a schedule for argument-in-chief and then submissions and then reply argument.


So the schedule will start with your argument-in-chief.  Do you have a date in mind?

MR. KEIZER:  Our date in mind is July the 28th, which would be a week from Monday.

MS. HARE:  Okay.  That's fine.  Then we will develop the rest of the schedule with that as a starting point.


MR. KEIZER:  Sounds fine.  Thank you.


MS. HARE:  Thank you.  So if you'd introduce your panel, please, and then they will be affirmed.


MR. KEIZER:  Yes, if I could ask them to be affirmed.

Starting at the far end closest to the dais is Mr. Gary Rose.


Next to Mr. Rose is Mr. Dietmar Reiner.


And next to Mr. Reiner is Mr. Eric Gould.


And finally next to Mr. Gould is Mr. John Reed.
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Gary Rose, Affirmed


Dietmar Reiner, Affirmed


Eric Gould, Affirmed


John Reed, Affirmed


MS. HARE:  Thank you.  Mr. Keizer, do you have examination-in-chief?
Examination-In-Chief by Mr. Keizer:

MR. KEIZER:  I do have examination-in-chief.


I will start, first, with Mr. Reiner.  You are senior vice president of nuclear projects; correct?

MR. REINER:  That is correct.


MR. KEIZER:  And prior to that position, you held a number of positions in OPG of increasing responsibility from 1998 to today; correct?

MR. REINER:  That is correct.


MR. KEIZER:  And prior to 1998, you were with Ontario Hydro?

MR. REINER:  That's correct.


MR. KEIZER:  And you have a degree of bachelor of applied science, honours, electrical engineering, from the University of Waterloo?

MR. REINER:  Correct.


MR. KEIZER:  And you, Mr. Rose, you are director, planning and control in nuclear refurbishment?

MR. ROSE:  That is correct.


MR. KEIZER:  And you have held various positions of increasing responsibility with OPG since 1998?

MR. ROSE:  That is correct.


MR. KEIZER:  And you are a certified general accountant?

MR. ROSE:  That is correct.


MR. KEIZER:  Now, just to Mr. Rose and Mr. Reiner, for purposes of this proceeding, do you adopt as your evidence those exhibits, interrogatories and technical conference undertakings that were set out in Exhibit A1-9-1, as well as the responses given by you at the technical conference which was held on April 23rd, 2014, and also the Exhibit D2-2-2 filed on July 2nd, and any responses you have given at the technical conference on July the 8th and July the 9th and any subsequently filed undertakings in respect of that technical conference?

MR. REINER:  Yes.


MR. ROSE:  Yes, that is correct.


MR. KEIZER:  Turning now to Mr. Gould, Mr. Gould, you are a founding member and partner of Modus Strategic Solutions Inc. which is a parent company of Modus Strategic Solutions Canada company?


MR. GOULD:  That's correct.


MR. KEIZER:  Is your microphone on?

MR. GOULD:  That is correct.


MR. KEIZER:  And you have over 25 years of experience in the construction industry?

MR. GOULD:  That's correct.


MR. KEIZER:  And how would you describe your current practice as a consultant?

MR. GOULD:  So my firm, Modus Strategic Solutions, we supply oversight on large capital projects, megaprojects similar to and including the Darlington nuclear rehabilitation project.


MR. KEIZER:  And what is your current mandate with OPG?


MR. GOULD:  Our current mandate is to report directly to the nuclear oversight committee of OPG's board of directors, which meets on a quarterly basis routinely.

We also report to Mr. Reiner for purposes of identifying risks and identifying potential gaps within the project as it is being developed and assessed.

MR. KEIZER:  Now, in this proceeding there has been a series of reports filed as an attachment number 1 to Exhibit D2-2-2.


And are you the principal author of those reports?

MR. GOULD:  Yes, I am.


MR. KEIZER:  And those reports -- which have been commonly referred to in this proceeding as the "Modus reports"; correct?


MR. GOULD:  That is correct.


MR. KEIZER:  Now, these reports also make reference to being from Modus and Burns & McDonald.  So just for clarity, what is the relationship between Modus and Burns & McDonald?


MR. GOULD:  Burns & McDonald was our partner in providing oversight to the nuclear oversight committee.


We have a composite team that is made up of our experts, our subject matter experts -- meaning from Modus -- as well as experts from Burns & McDonald, which is a widely known, internationally known engineering firm based in Kansas City, Missouri.


MR. KEIZER:  So for purposes of this proceeding, do you adopt as your evidence the contents of the reports set out as attachment number 1 to Exhibit D2-2-2, and do you also adopt as your evidence the responses given by you at the technical conference held on July 8 and July 9 of 2014, and any undertaking for which you were responsible?

MR. GOULD:  Yes, I do.


MR. KEIZER:  Madam Chair, I now turn to Mr. Reed.


And it is my intention -- Mr. Reed is not a consultant as a fact witness, but rather has provided certain reports which have been filed in evidence as an expert opinion.


And so as such, I intend to go through a series of questions to qualify him as such an expert.

In advance of today -- sorry, let me back up.  As part of the initial filing in September, Mr. Reed's CV was filed in a short form.  Yesterday we circulated by way of e-mail a complete CV, which included as an attachment a listing of various proceedings and other matters which Mr. Reed had participated in.


It itself, as a new document, has not received an exhibit number, and I would ask if that could be marked as an exhibit and I intend to refer to it.


MR. MILLAR:  Yes.  You should have copies at the dais, Madam Chair.  It is K13.3.
EXHIBIT NO. K13.3:  Long-form CV OF JOHN REED.

MS. HARE:  Before you go through his qualifications -- we've looked at the material, the CV that you have handed out -- does anyone have any concerns about Mr. Reed being accepted as an expert witness?


Well, then I think we can just move on.

MR. KEIZER:  With pleasure, Madam Chair.


MR. MILLAR:  Madam Chair, sorry to interject.  Usually when someone is qualified as an expert, there is a statement as to what their expertise is in.  And I don't think anyone challenges that, but I think that would be helpful to have that --


MR. KEIZER:  Mo, no, and actually that was -- I was just looking ahead in my notes, going ahead in the questions to find the place.  So it's not anything to do with the World Cup or anything else, so...


[Laughter]


MR. KEIZER:  So I will make sure it is specific to the proceeding.  So, Madam Chair, I would ask that Mr. Reed be qualified as an expert in the area of commercial and contracting strategies related to nuclear projects, and in respect of the consideration of prudence in the context of those contracting strategies.

MS. HARE:  Okay.  Still no objections?  Mr. Millar?  Mr. Elson?  Okay.  Accepted as an expert witness.


MR. KEIZER:  Thank you, Madam Chair.


So I do have some follow-on questions for Mr. Reed.

Mr. Reed, you are the principal author of the Concentric reports that are set out at Exhibit D2-2-1, attachment number 7, and I believe there are five parts to attachment number 7; is that correct?

MR. REED:  Yes, that's correct.

MR. KEIZER:  And do you, for purposes of this proceeding, adopt that evidence?

MR. REED:  Yes, I do.


MR. KEIZER:  And can you briefly describe the scope of the assignment you were asked to do in respect of those reports?

MR. REED:  Certainly.  OPG, through counsel, retained us to provide advisory services to the company with regard to contracting strategies, contract negotiations, contract terms and language, and whether those approaches -- really which we take together to refer to a commercial strategy -- were within a range of reasonable behaviour based on our experience in nuclear power contracting matters across North America.

So we provided ongoing assistance to the company in developing its commercial strategies and developing its individualized contracting plans for each of the major work packages, and then we provided opinions to counsel, to the board of directors of OPG, and now here to the OEB with regard to our judgment as to whether those strategies were reasonable.


MR. KEIZER:  And how did you go about carrying out that assignment?


MR. REED:  We submitted numerous data requests to the company, I think 25 rounds of discovery requests altogether, hundreds of questions.  We reviewed thousands of documents produced in response to those questions.


We -- and I should say this was done over a period of the last almost three years.  We interviewed dozens of individuals within the company on-site at the company's offices.  And we also did a lot of research with regard to specifically prior operating experience, or op ex, as it is referred to, within the Canadian nuclear industry on contracting practices, execution, and which approaches worked well or did not work well.


Again, to ascertain whether the company's conduct was within a range of reasonable behaviour, we first had to establish that range.  I will say that we used experience across North America, not just in Canada, to establish that range, and that was based upon, as I said, the op ex from dozens of other projects that have occurred in the past 25 years.


We provided recommendations to the company with regard to improvements for its contracting strategy.  I believe all of those recommendations have been satisfactorily addressed and adopted.  And then offered written opinions, as I said, to be available to the Board and to the OEB as well, as to our opinions as to whether that conduct was appropriate.


MR. KEIZER:  And so without going through the reports in detail -- and maybe you have already touched on this to some extent -- but without going through the reports in detail and without, you know, going to the reports, can you briefly describe or advise as to the conclusions that you reached?


MR. REED:  For each of the five major work packages for which we offered our opinions, we concluded that the company's conduct was within a range of reasonable behaviour and did represent acceptable practice.


We evaluated the risks associated with those strategies, and we wanted to make sure the company and others understood the risks that still were attached to the contracting strategy, the commercial strategies, and the execution risk associated with them.


As I said, we provided recommendations to the company for improvement of those processes going forward.  But overall, we are definitely of the opinion that the company's conduct with regard to contracting strategies and commercial strategy for those five major work packages and for the project overall are well within the bounds of industry conduct and are reasonable.


MR. KEIZER:  And you made reference to five major work packages.  Could you just -- I don't need you to describe them.  Obviously we will get to that, I think, in evidence.  But could you just list those work packages that you reviewed?


MR. REED:  Yes.  The retubing and feeder replacement project, steam generator project, the turbine project, balance of plant, and fuel handling are the five work packages that we examined.  Those are all of the major work packages, other than the campus plan.


MR. KEIZER:  And Mr. Reed, have you had an opportunity to review the Modus reports, and how would the Modus reports affect your opinions?


MR. REED:  We have reviewed all of the Modus reports and have considered whether having had earlier access to those reports would have changed any of our opinions.


Let me start by offering a narrow answer to that and then broaden it a bit.  Each of our opinions is dated in a period ranging from September of 2013 to January of 2014.  And without doubt, if we had had that information that was available as of the dates of our opinions, now having seen information with regard to what was happening at the campus plan, what was happening on other aspects of the project, none of our opinions would have changed at all with regard to the decision dates and the opinion dates of our five reports.


Certainly -- now, to broaden that opinion, to try and bring it down to a more relevant time frame today, certainly there have been developments in the project since the dates of our reports, especially with regard to the balance of plant and with regard to R&FR, the retubing and feeder replacement, and I do believe that there would be updates to those opinions were we to attempt to bring them down or render them today.


And those updates are in fact captured in the Modus reports as well, where they make recommendations for what we call pivots, or changes, alterations, to the contracting strategies based upon what has happened since they were originally issued.


But none of those would have any effect on our conclusions, either at the date of the report or today, that the company's contracting strategies remain well within the range of reasonable and acceptable behaviour based on industry standards.


There is room for improvement, and that improvement, those opportunities for improvement, have been noted in both our reports and the Modus reports, but there is no question that even if we were to incorporate all of that in new information to try and bring our opinions to today, it would remain that the company's conduct is well within a range of reasonable behaviour.


MR. KEIZER:  And as part of that and as part of your experience you have been involved in various proceedings, which you have in -- particularly in jurisdictions in the U.S. considered elements with respect to the prudence standard.  You have also made reference to range of reasonableness today in your statements.


Could you just for context -- and I believe you used the reference to prudence in your report -- could you just describe to us what you mean by that so we have the appropriate context?


MR. REED:  Yes, it is the evaluation of the company's conduct, and it specifically relates to decisions, not to costs.  Costs by themselves are not prudent or imprudent.  It relates to the conduct and whether that conduct, based upon all of the information that was known, knowable, or should have been knowable at the time the decision was made, was it within a range of what a reasonable manager would have done at that time?  It avoids the use of hindsight.  It avoids the use of results-based, meaning, did you achieve something above or below your cost estimate or above or below what was expected?


But it does incorporate that concept of defining a reasonable range of behaviour based upon information that was known or knowable at the time and compares the company's conduct of what a reasonable manager would have done under those same circumstances.


MR. KEIZER:  And that is part of what you indicated earlier in consideration of their practices, OPG's practices, in the context of not just Canada but the United States.


Am I correct -- am I correct, first of all, in that statement, and secondly, is there -- for purposes of the Board's understanding of your derivation of your experience with respect to this, recognizing you have already been qualified, are the particular proceedings that you have participated in which would demonstrate your assistance to the Board in this regard?


MR. REED:  Yes.  I have testified in more than 15 cases on the reasonable application of the prudence standard, how it should be used in rate regulation, and how the framework should be developed for considering the company's conduct or decision-making within that standard.


Those have included cases over the last 30 years, including at least one of which was the largest prudence case ever undertaken in North America, in which more than $20 billion of incurred costs were reviewed for a combination utility in Texas.


I have also testified extensively on the prudence issues associated with Florida Power and Light's review.  They have an annual prudence review for its new nuclear program and for its nuclear refurbishment program.  Collectively those two programs are $23 billion.  And they undertake, as I said, annual prudence reviews for all expenditures to date.


I have testified, I think, eight times in those annual reviews, as well, for FPL.  I have worked both for regulatory commissions on this matter.  I have also worked for companies in ratemaking proceedings and in civil litigation relating to contract disputes.


I mean, one of the ways in which we certainly form our opinions as to what represents acceptable behaviour in contracting strategy is by looking at failures in contracting strategy that end up in litigation.


We have been extensively involved in contract claims for cost overruns for excused performance, for damages, all of which point out the way to improve contracting practices and what is the range of acceptable and unacceptable conduct.


MR. KEIZER:  Thank you, Mr. Reed.


Madam Chair, those are my questions in examination in-chief.


MS. HARE:  Thank you.


Mr. Elson, are you ready to cross-examine?


MR. ELSON:  I am, thank you, Madam Chair.

Cross-Examination by Mr. Elson:


First, I would like to make a brief comment just about the expert report of Mr. Reed, which is this.


My understanding is that prudence, reasonableness and appropriateness of OPG's contracting strategies are an issue for the Board to decide, and therefore we wouldn't object to reliance on the Concentric report to, for example, give comparison with industry standards, to describe the risk, but we would have concerns with it being relied on for its ultimate conclusion, which, in our submission, is a conclusion which the Board has to make.

I don't believe that is an issue at the moment.  I just wanted to raise that as a preliminary matter.

But moving forward -- unless Mr. Keizer has a comment?

MR. KEIZER:  Sorry, I just don't understand.  Is that an objection to the reports, or is that just simply your position?

MR. ELSON:  It is a comment about the way in which the report can be used, in my submission, and that it can be relied upon in order to describe the contracting strategies, to compare them to industry standards, to say whether they're in the range of what others have done before.


But to simply say Concentric said they're reasonable and therefore the Board should say they're reasonable, in our submission, would not be proper.

I don't believe that is what is being said now and I don't believe it needs to be addressed by the Board at this point.  It is just a comment that I wanted to make, seeing as the witness has just been accepted as an expert witness.


MR. KEIZER:  No, I understand his point of argument.  And I think ultimately the Board has the ability and power to exercise discretion in any regard it wishes to do so.


I think it's -- the opinions are offered to the extent of an objective view of what has been seen in other jurisdictions and in other circumstances, based upon experience of persons who have looked at this from an eye of an expert and a degree of independence.  I think that is the basis on which it is offered.


MS. HARE:  And the Board will make its finding based on that report and all of the other information that we gather in this hearing.

MR. ELSON:  Thank you.


For my cross-examination today, I intend to refer to two documents.  One is Environmental Defence's cross-examination document book, panel 8, dated July 14, 2014.  I would ask that that be provided an exhibit number.


MR. MILLAR:  K13.4.
EXHIBIT NO. K13.4:  ENVIRONMENTAL DEFENCE CROSS-EXAMINATION COMPENDIUM FOR PANEL 8, DATED JULY 14, 2014.


MR. ELSON:  The other document -- both of which should be on the dais -- is a smaller, stapled package, which is Environmental Defence's supplementary cross-examination document book, dated July 15th, for panel 8.


MR. MILLAR:  K13.5.
EXHIBIT NO. K13.5:  ENVIRONMENTAL DEFENCE SUPPLEMENTARY CROSS-EXAMINATION COMPENDIUM FOR PANEL 8, DATED JULY 15, 2014.


MR. ELSON:  And if I could start by referring to the first page in the original document book, that is K13.4, which is tab 1.


MR. KEIZER:  Sorry, I missed the page reference.  What was the --


MR. ELSON:  Page 1.


MR. KEIZER:  Thank you.


MR. ELSON:  This page contains an appendix A of the Darlington Rebuild Consumer Protection Plan.  This is a report by the Ontario Clean Air Alliance Research Inc.


According to this report, every major nuclear project in Ontario's history has gone over budget, and the report provides examples of the original cost estimates and the actual costs for the ten listed projects, as well as the original and interim cost estimates for the Bruce A1 and 2 refurbishments.


Does OPG dispute any of these numbers?

MR. REINER:  We have had an opportunity to look at this.  We have not been able to validate every number in here, just because we didn't have the information readily available, but we had a lot of the information and it does align with documents that have been published in the past.


So there is no reason for us to dispute the numbers.

MR. ELSON:  According to the report, it says as of September 2010 the actual costs of Ontario nuclear projects had been -- that had been completed to date have exceeded the original cost estimates by 2.5 times.


Does OPG agree or disagree with this statement?

MR. KEIZER:  I am trying to recall, but didn't we visit this before on a previous motion, based upon an interrogatory request?  I am just trying to refresh my memory with respect to going through each one of the -- the relevance of going through each number as to what had previously occurred on the Pickering project or some other unrelated project.


I guess I always struggle with the relevance of this question.


MS. HARE:  Yes.  This was discussed in an interrogatory, where it was requested, that the numbers are all confirmed.  But I think, Mr. Elson, what you got from the witness was that they basically agree with the numbers that are here.


So what is the purpose of going through each one?

MR. ELSON:  What I was referring to just now was the overall average of 2.5 times.  So if they agree with that number as well, then I can move on.


MS. HARE:  I don't actually see the 2.5.  Where is that?

MR. ELSON:  That is over the bar chart.  It says -- over where it says "Ontario's history of nuclear cost overruns," there is a sentence that says:

"On average, the actual costs of the Ontario nuclear projects –-"

MS. HARE:  I see that.


MR. ELSON:  "-- completed to date have exceeded the
original cost estimates by 2.5 times."


And if that is a number that is agreed with as well.


MR. KEIZER:  But we had -- just now it's -- it's kind of with the assistance of Mr. Anderson, the fog is starting to clear.


But we had looked at this in the context of the previous interrogatory, which I think was much similar to the questions and the vein of questions that Mr. Elson is proceeding on, and I think the Board had indicated in Procedural Order No. 9 that the Board indicated that:

"The Board's understanding is that the purpose of Environmental Defence's request is to review OPG's track record in terms of project managing cost overruns.  It appears to the Board that the easier way to solicit this evidence without OPG verifying every source in the appendix" -- which is part of the footnotes that are attached to this, I believe –- "is to reframe the interrogatory:  Does OPG have any basis/evidence to dispute the information contained in the Clean Air Alliance report, appendix A, page 17?"


And with respect to the cost overruns.  And I think I can -- and the Board orders OPG to respond to this question prior to the commencement of the hearing.  I haven't turned up the interrogatory response in itself.


MS. HARE:  Were you not satisfied with the interrogatory response, Mr. Elson?

MR. ELSON:  No, we were not.  And that interrogatory response is actually at the following page, and that's Interrogatory Response No. 14.


But regardless, the question that I just asked, I think, was fairly straightforward.  And if the answer is yes, then we can perhaps move on.

My recollection of the motion and actually looking at the motion, the Board did direct that further information be provided.


The response didn't address the cost overruns, even that OPG itself may or may not have incurred in its own past projects.  The response said that it's OPG's opinion that in certain cases the report fails to provide certain critical information that properly sets the context of the cost increases.


It seems like Mr. Reiner is now saying that OPG is thinking that the numbers are accurate.  So this is actually different from what the interrogatory response says, and which is why I would like to ask a couple of more questions about it.


MR. KEIZER:  Well, the response isn't about the costs.  It is a validation in respect to the references which are set out at appendix A at page 17 of the report.


I mean, my view would be to the extent that there is a series of questions here going through each and every number, why wouldn't we respect the Board's Procedural Order No. 9, and he can simply put the same question to the panel that was referenced in Procedural Order No. 9?


Which I think he, to some extent, already has initially, and they have answered it.

MR. ELSON:  I believe I did put that question to the panel and I had a very simple follow-up question, which is whether the panel disputes the average of 2.5 times.


And I don't quite understand why we're debating this principle.


MS. HARE:  I think, Mr. Reiner, you can probably answer that.

MR. REINER:  Before I answer, maybe I can just go back to something I heard Mr. Elson say in regards to my previous answer.


My previous answer doesn't contradict what the interrogatory indicated.  What I merely tried to identify is that this report, there are a number of references to documents in this report.  The references that we had available to us, we validated, that indeed the numbers in the report matched the reference.  And to that extent, these numbers are accurate.


I think what the report fails to do, however, is it takes a -- it takes a very defined set of projects and a set of numbers to draw a conclusion, and I would not necessarily agree with the conclusion that is drawn.


So I will give you an example.  Pickering A, for example, there is a Pickering A unit 1 cost estimate that is cited.  It is $213 million, and, yes, that can be found in the reference document.


However, when OPG approved the project to proceed with unit 1, the cost estimate that that approval was based on was a $900 million cost estimate.


So I think the problem with just saying yes to something like, does the math result in a conclusion that the projects exceeded original estimates by 2.5 times, it depends on what math you use.  So I would disagree with the conclusion that is being drawn from this.


There are also some very large projects that have been executed on or under budget, and another example would be the Pickering unit 2-3 safe store project, and that is omitted from this report.


The other thing that I would just conclude is, it isn't a good practice to use history as the indicator for how the Darlington refurbishment project will get executed.  So I think the approach for how we are managing that project needs to stand on the basis of the evidence we have provided, and I would not draw any conclusions around history of other projects to parallel that.


MS. HARE:  Well, the Board, in making its finding, will give weight to the relevance of this information, but I think Mr. Elson is asking you -- basically your question is, is it true that they have been over-budget on all of the major projects.  That is your question.


MR. ELSON:  That's correct.  And on average by about 2.5 times.


MR. REINER:  So just on the example I cited on Pickering unit 1, I would have to disagree, because if you use the $900 million number, which was the estimate that the project was approved on, and the project came in at, I think we quoted in our interrogatory response, $1.016 billion -- it was actually 996 million.  There was a $20 million cost that was incurred for some additional maintenance work.


If you were to factor that into the mathematics, that would change the mathematics.


MS. HARE:  Sure.


MR. REINER:  So I don't agree --


MS. HARE:  Not to derail your cross, but then just explain to me, where did the 213 million come from?  Mr. Reiner?  Where did the 213 million come from?


MR. REINER:  I think that is quoted in Mr. Elson's report --


MS. HARE:  Yes, but --


MR. REINER:  -- reference 55.


MS. HARE:  -- that incorrect, that in 1999 that wasn't the estimate?


MR. REINER:  That was a number that was put forth in -- at that date, but the project approval, the Board approval, to proceed with the project was based on a cost estimate of $900 million.


MS. HARE:  Thank you.


MR. ELSON:  I would like to actually take the witness to that reference.  And to that end, if you could turn to page 7 of our document book, which is a report of the Pickering A review panel.


You will see on page 8 that this is a panel that was chaired by Jake Epp, and you would agree that, I assume, he's a very credible person and a former chair of OPG.  Is that right, Mr. Reiner?


MR. REINER:  Mr. Epp was the former chair of OPG, yes, that's correct.


MR. ELSON:  And if you could turn to page 12 of the document book.


MR. REINER:  If you could just help me for a second.  Is that tab 3?


MR. ELSON:  That is in tab 3, page 12, yes.


MR. REINER:  Yes.  Go ahead.


MR. ELSON:  And I will read this to the second highlighted paragraph here.  It says:

"The August 1999 approval to proceed by the board of directors of the newly created OPG was based on a total project cost of 1.1 billion, with the following breakdown by unit.  And it is $213 million for unit 1."


Do you agree with that paragraph there?


MR. REINER:  That's what that paragraph says, yes.


MR. ELSON:  Do you think that is an accurate number to reflect what the board approval was, the OPG board approval, in 1999?


MR. REINER:  At that time that was the number, yes.


MR. ELSON:  And you will see in the paragraph above that there is a discussion of an earlier approval in 1997, and that was based on a budget of $780 million for all four units.  Is that number accurate?


MR. REINER:  I believe that number is accurate, yes.


MR. ELSON:  And again, the OCAA report is citing the 1999 cost estimate, not the much lower 1997 cost estimate.  Is that right?


MR. REINER:  Yes, it is.


MR. ELSON:  Okay.  Thank you.  And if I could ask you to turn to page 14 -- actually, I should say page 15 of our document book.  This is an OPG news release, and it calls the re-start of Pickering unit A an outstanding achievement.


Would you agree with that statement?


MR. REINER:  Yes.  When Pickering unit 4 was completed, which I think by all accounts was not a good project, work on unit 1 was suspended and the cost estimates were revised to reflect the actual scope of work that needed to get executed and what the costs of that work would be that needed to get executed.  That revised estimate was $900 million.


On the basis of that estimate, the OPG board made a decision to proceed with the project to return unit 1 to service.  And this release here references that approval.


MR. ELSON:  And on page 16 of the document book, there is a reference saying that the re-start of Pickering unit 1 was completed on time and on budget.  Would you agree with that comment?


MR. REINER:  I am just looking for that reference.


MR. ELSON:  It's at the bottom of page 16.  There is a sidebar.  I apologize.  I didn't underline it.


MR. REINER:  Yes.  The unit 1 project, as I said, it was completed at a total cost of $1.016 billion.  Again, that's including a 20 million cost for maintenance work.


So excluding that maintenance activity, it was 996 million.  The final cost of that is within 10 percent of the approved $900 million base line that the project proceeded on.


MR. ELSON:  And that is based on, I guess you could say, the revised cost estimate?


MR. REINER:  Yes, that's correct.


MR. ELSON:  I would like to ask you briefly about Pickering unit 4, and for that, if you could turn, please, to page 10 of the document book.


MR. KEIZER:  Sorry, I don't mean to interrupt again.  But I guess I have sat and listened to the questions relating to this, and I guess what I struggle with -- and maybe my friend can provide some clarity -- is we're here to talk about the Darlington refurbishment contracting strategy, and not to go through a project that's not before the Board, that's over ten years ago.


And I guess I'm not sure, other than -- I'm not sure why it should be part of the record.  I'm not sure why it is relevant to this proceeding to go through every aspect of the Pickering -- the former Pickering plants and what has been done previously.


MS. HARE:  Mr. Elson, could you explain which direction you're going in?


MR. ELSON:  I can.  The reason that I wanted to address Pickering unit 1 is that that was a contested issue, and I wanted to bring the panel to the references showing that, indeed, in 1999 the approved number was 213 million.


And if that is the only number that they contest out of appendix A from the OCAA report then I can move on.  But if there's still a disagreement about what OPG's track record has been, I believe this Board would benefit from knowing whether, for example, it is true that Darlington, when it was first built, was four-and-a-half times over-budget.


In our respectful opinion, that would be something relevant.  If it is an acknowledged fact, then I can move on, but if it is not, I would like to take the witnesses through the actual documents that provide those numbers.  The only ones that I would propose to address would be Pickering unit 4 and Darlington.


MR. KEIZER:  I think what the witness has said, both, one, in the interrogatory response and, I believe, here today, is he said with respect to the references and the numbers that are being cited by Mr. Elson are attached to the references that are part of appendix A, that to the extent that they had access to the references quoted and that they could confirm those references, they accepted those numbers.  I believe that is what Mr. Reiner said.


So I think to the extent of having -- seeking what Mr. Elson is seeking, he has got it on the record already, and I don't think we have to go through every project and every number.  I believe that is correct.

MS. HARE:  Okay.  Give us a moment, please.

[Board Panel confer]

MS. HARE:  We would like to move on, but what we would like you to do, Mr. Elson, is maybe reframe your question and ask the witness whether or not it's true that Pickering 4 and Darlington original estimates came in over budget.

MR. ELSON:  Thank you.  And I can actually refer to the specific numbers, and I would ask the panel to confirm that Pickering Unit 4 was roughly 2.7 times over budget.


MR. REINER:  Yes.  Pickering 4 was about 2.7 times over budget.


But an important point to make here in relation to the Darlington refurbishment is that we recognize that there were problems with that project.  And there were a significant amount of learnings that were extracted from that project, which weighed into the strategies and approach that we have developed for the Darlington refurbishment.


And we have used that approach in other cases.  So if you look at -- if you look at a more recent track record on project performance, if you look at projects, for example -- I cited the Unit 2/3 safe store at Pickering.  That is an example where a project, a significant project came in under budget.


There are other projects.  The Upper Mattagami   project is another case where we executed a very large project and it came in on budget.  The Pickering A auxiliary power system project, another major project that was executed on budget.


So those learnings from Pickering have been applied, and they have been applied to the approach that we are implementing for Darlington.

MR. ELSON:  The projects that you just cited, I understand those aren't refurbishment or new build projects; is that correct?

MR. REINER:  One of them is the Upper Mattagami   project; it is a redevelopment.  So essentially --


MR. ELSON:  I mean nuclear, I should clarify.  They're not nuclear rebuilds or refurbishments?

MR. REINER:  They are large nuclear projects.  One is a safe store of Units 2 and 3.  The other is building an auxiliary power system.


They're not refurbishments per se, but they are large nuclear projects that would have employed the same lessons learned to their methodology for managing the projects that we're applying to the Darlington refurbishment.

MR. ELSON:  Moving on to Darlington, can you confirm that the cost overrun in comparison to 1975 was 4.5 times?

MR. REINER:  Yes.  Based on the numbers here, I can confirm that.  And I think you have -- you have that cost breakdown in your package, tab 7 on page 19.

The interesting thing about that cost breakdown, you will notice that the interest charges are actually larger than the capital charges.  So a significant portion of that cost overrun was the result of delays that were introduced to the project through a variety of reasons that manifested themselves throughout the construction time period.

MR. ELSON:  In terms of the other three projects -- and this will be my last question on this area, I believe -- the three projects that you cited -- the safe store, the Upper Mattagami and the auxiliary power system -- which of those has the highest budget and what would that budget have been, very, very roughly?

MR. REINER:  The Unit 2 safe store was about a $350 million project.


The Upper Mattagami project was close to that; it was about a $300 million project.

MR. ELSON:  Thank you.  I take it those cost overruns that were associated with the former Ontario Hydro and OPG's nuclear projects, those would have been passed on to Ontario ratepayers and/or the government of Ontario?

MR. REINER:  This is an area that I am not really able to give you a precise answer on, because the regulatory process back in the Ontario Hydro days was quite different.  So I couldn't give you a specific answer to that.

MR. ELSON:  Perhaps Mr. Rose is more aware.  I can't imagine where else those costs would have gone, but perhaps you could give an educated guess.


MR. ROSE:  Well, I'm not going to guess something that I am unaware of, but my answer is the same as Mr. Reiner.  I am not aware of the regulatory treatment at those points in time.

MR. ELSON:  Okay.  I would like to turn to the Long-Term Energy Plan, which is at tab 16 of our document book, which is page 51.

And on this page, you will see the seven principles that the nuclear refurbishment process will adhere to, and the first principle, as you can see, is:

"Minimize commercial risk on the part of ratepayers and government."


Do you see that there?

MR. REINER:  Yes.

MR. ELSON:  Now, the government is your sole shareholder, so any risk borne by OPG is risk borne by ratepayers or the government; is that right?

MR. REINER:  Yes.

MR. ELSON:  And that's different than, say, Bruce Power?


MR. REINER:  Not necessarily, because I believe Bruce Power has a power purchase agreement with the government of Ontario, through the OPA.

MR. ELSON:  I guess what I mean to say is that it is possible for Bruce Power itself to bear risk that doesn't fall on the government because it is a private company.  That is my only...


MR. REINER:  Well, the difference would be that Bruce Power in negotiating a power purchase agreement would factor a risk premium into their price of electricity, that based on whatever calculations they would do, that risk premium would factor in the potential of cost overruns or other uncertainties related to the project.


So essentially there is a payment that is made upfront for that risk, whether it materializes or not.  And that would be a key difference.


MR. ELSON:  So if the risk materializes, then it is a hit that Bruce Power takes, but it has been paid to assume that risk?

MR. REINER:  Yes.  It has -- it would be Bruce Power's to manage a hit that they would essentially take, but offset by the power purchase agreement that they have negotiated.

MR. ELSON:  So in the case of OPG, the only way to avoid risk to ratepayers and the government is to put it on to the contractor who is doing the actual work; is that right?


MR. REINER:  It is a way to mitigate risk that -- and in large part, that is what the strategy does that we are implementing for the Darlington refurbishment project.  Our strategy ensures that the risk is shifted to the entity that is actually most able to manage that risk.


So if, for example, there is a quality of work issue associated with a specific scope of work, that risk lies with the contractor.

MR. ELSON:  And any risk that doesn't lie with the contractor lies with OPG, and then ultimately the ratepayers and government?

MR. REINER:  Well, our process through rate regulation and through the OEB is a little different.  We don't have the ability to charge risk premiums upfront; we recover costs as they're incurred.

MR. ELSON:  I believe your answer, you were saying yes and providing further information; is that correct?

MR. REINER:  Yes.  Recognizing the differences between how Bruce Power might do this through a power purchase agreement and how we would go about doing this through the rate regulation that we're governed under.


I think an important distinction to actually see what the value of that is, is a comparison of the price of power from Ontario Power Generation versus Bruce Power.

MR. ELSON:  The fourth principle is to:

"Hold the private sector operator accountable to the nuclear refurbishment schedule and price."


And presumably that applies to Bruce.


And the fifth principle is to:

"Require OPG to hold its contractors accountable to the nuclear refurbishment schedule and price."

You see that there, the fifth principle?


MR. REINER:  Yes.


MR. ELSON:  And I take this to mean that OPG's contractors can't be allowed to pass on their cost overruns to OPG.  Would you agree with that synopsis?


MR. REINER:  It would depend what the cost overrun is tied to.  So one element of a refurbishment, given the nature of what we're dealing with in a nuclear reactor, there are areas of the plant that are not accessible when there is fuel in the reactor.  So there are some unforeseens regarding the scopes of work that are going to be encountered.


It would be unreasonable to expect the contractor to understand what those unforeseens might be, so that wouldn't be a risk that would get passed on to a contractor.


That would get dealt with through a scope assessment that OPG would execute, and if it is work that is deemed as required as part of the refurbishment, then the contractor would get paid for executing that work.


MR. ELSON:  Why would it be reasonable to make OPG liable for those unforeseens, but not have the contractors be liable for those unforeseens?


MR. REINER:  Well, OPG is actually in the best position to assess what that unforeseen might entail.  OPG is the owner of the asset.  We've got the technical expertise to assess what the impacts of the condition of specific components might be on the future reliable operation of the plant.


And that would then manifest itself in a requirement that would then get translated to work that a contractor executes.


MR. ELSON:  Now, the question that I am getting at is what this fifth principle means in your mind or in OPG's mind.  It says that OPG has to hold its contractors to their price, and I am getting from your answer that you don't think this means that you have to require them to actually meet their price.  If they have a cost overrun, it is fine if you absorb it.


MR. REINER:  I was just giving you an example of where there may be cases where cost overruns are the result of a legitimate scope increase.  However, if you look at the evidence that we submitted on our contracting strategies, you will see that there are significant schedule and cost incentives and disincentives in the contracts which are completely designed to shift risk to the contractors.


MR. ELSON:  Do you think that this requirement now, the fifth principle, means that you have to have a firm cap on contractor cost?


MR. REINER:  No, I don't believe it means that at all.


MR. ELSON:  So it is okay for you to have agreements that don't have a limit on contractor costs; is that right?


MR. REINER:  The agreements -- I mean, I don't completely understand what that means, but the agreements that we have with our contractors deal with cost overruns and schedule overruns.  They aren't infinite cost and schedule overruns because, because of the approach we have taken and how this project is structured, OPG is essentially the project manager.  We have subcontracted elements of the project work to contractors.


Ultimately, the entire schedule for the job is integrated through OPG.  We have complete visibility into the status of the work, the costs.


So as issues and challenges get encountered, the OPG role in managing the project is to ensure that those issues and challenges are dealt with.  And so you wouldn't have a situation where there is an infinite cost increase and no action gets taken as a result of that.


So OPG does take action.  When there are cost increases, decisions get made, decisions to potentially stop work, to do an assessment, to deal with the problem, requests from a contractor potentially on what their recovery plan might be.


So that happens on an ongoing basis as a project gets executed.  It is a day in, day out activity that is part of project management.  The contracts are structured around that project-management approach.


MR. ELSON:  Let's say you have a contract that is worth a billion dollars and it is a target-based contract with a fixed fee.  What percentage of that do you think it would be okay to have passed on to OPG under this fifth principle?  You have said that you're not required to have a firm cap, but would it be fine under this principle to have 50 percent or 100 percent cost overruns passed on to OPG in a contract like that?


MR. REINER:  Essentially, the way our contracts work -- I don't want to answer a hypothetical question, because I think it is more relevant to look at the strategy that we have implemented and the contracts we have implemented.


So the way the contracts work, there is a target price that gets established which is based on the cost of doing the work that we have jointly, through the definition phase with the contractors, identified, and we have put an estimate against that work.  That estimate is the release quality estimate that we will be producing in 2015.


If the cost or the schedule for executing that work are exceeded, the contractor begins to pay back their profits and overheads back to OPG.  There is still a cost associated with actually executing the work, so the dollars per hour that get paid to people performing the work, any materials that would get consumed.  But the fee starts to get paid back to OPG, and that's how the model works.


MR. ELSON:  So I will get into that a bit in more detail shortly, but before doing so I will move on to the sixth principle.  And the sixth principle says that OPG must make site, project management, regulatory requirements, and supply-chain considerations, and cost and risk containment the primary factors in developing the implementation plan.


And my -- do you see that sixth principle there?


MR. REINER:  Yes.


MR. ELSON:  My question specifically refers to cost and risk containment.  Do you think that this sixth principle requires OPG to have a firm cap on overall costs for the refurbishment?


MR. REINER:  No.  I don't believe that that principle requires a firm cap, because at the end of the day there is still value for money that needs to be addressed.  And a firm cap will come with a risk premium.  And it gets back to which entity is best able to manage the risk.  Is it the contractor that is executing a specific scope of work?  And the incentives and disincentives are designed to do that.  There are warranty provisions, there are rework provisions, where all that cost rests with the contractor.


If there is quality of work that has resulted in an issue or something, something breaks as a result of the refurbishment, the contractor has to correct that at their own cost.


But at the end of the day, we've got multiple projects that are being integrated and managed, and OPG is in the best position to ensure that the schedules are adhered to and are being managed appropriately and the contractors are taking appropriate actions.


And in our view, the contracting model that we have adopted is the right model to ensure that that risk gets appropriately managed.


MR. ELSON:  Now, it seems to me that what you're discussing, who is best able to manage the risk, is essentially saying, which is the most efficient way to do it.  Would that be a proper characterization of that goal?


MR. REINER:  Well, who is best able to, in terms of who is accountable for the work?  Who has the technical expertise?  Who was contracted to provide what portion of the job?  Those are the kinds of factors that would weigh into that.


MR. ELSON:  Okay.  I will move on now to explore the extent to which the refurbishment process is minimizing risk to ratepayers by ensuring that cost overruns aren't passed on to consumers or to taxpayers.  To that end, if you could turn to the response to ED number 11, which is at page 20 of the document book.


MR. REINER:  What tab is that?


MR. ELSON:  That is at tab 8.


MR. REINER:  Tab 8.  Yes.


MR. ELSON:  In section C of this interrogatory we asked you to state the percentage of the contractor's cost overruns that would be passed on to OPG, assuming overruns of 50 percent, 100 percent, and so on.


According to page 3 of the response -- and if you could turn to that page, which is page 22 of the document book.  If the project has a 50 percent cost overrun, then 81 percent of the contractor's cost overruns will be passed on to OPG.  Do you see that number there?


MR. REINER:  Yes.


MR. ELSON:  And can you confirm also that if the project goes 100 percent over-budget, then 75 percent of the contractor's cost overruns will be passed on to OPG?

MR. ROSE:  Yes, that's correct.


MR. ELSON:  And finally, the response shows the percentages for -- the percentage of the contractor's cost overruns that are passed on if there's an overall overrun of 150, 200 and 250, and so that ranges from 72 to 68 percent; is that right?


MR. ROSE:  From a mathematical perspective, yes, that is right.


OPG wouldn't allow a project to get to that point without intervening and doing something different along the way.


MR. ELSON:  Do you believe that a refurbishment process which allows contractors to pass on 68 to 81 percent of their cost overruns to OPG and hence ultimately to electricity and taxpayers is consistent with the Long-Term Energy Plan's risk minimization principles?


MR. REINER:  Well, I don't believe we would ever be in a scenario like that.


I believe what we have implemented is consistent with the principles in the Long-Term Energy Plan.


MR. ELSON:  Now, of course we would all like to avoid a major cost overrun.  My question, though, is different from that.


If one does arise, if contractors run into some of these unforeseens and end up passing on, for example, 81 percent of their -- perhaps I should rephrase it.


Not as a hypothetical, but as what your contracting strategy allows -- which is 81 percent of the cost to be passed on to OPG -- do you think that is consistent with the Long-Term Energy Plan's risk minimization principles, and can you explain why?


MR. REINER:  Well, the contracts themselves, and the contracts are a result of the strategy and the analysis provided here are a reflection of what the contract would result in -- if you plugged numbers into the various equations in the contract, this is the result you get.


But you can't take the contracts in and of this themselves; the contracts are part and parcel of an overall project management approach.


The project management approach clearly has OPG as the project manager overseeing all work.  It is intrusive oversight.  It is a collaborative process.  Contractors are required to provide their schedule details, their detailed cost estimates.  There will be processes once we get into the execution of work that are daily updates on how work is progressing, what the challenges are that are being encountered.


As challenges get encountered, and if they look to be of a nature that are quite severe that could result in that kind of an overrun, OPG will make decisions and take actions to mitigate that.


We wouldn't just let a contractor progress.


The example I would cite is if you look at the Point Lepreau refurbishment, that was done on a fixed-price basis with a contractor, yet that project resulted in a significant schedule overrun and also a cost overrun.  And that cost overrun is now being -- you know, it is in the courts being contested.


In our project oversight, we would intervene in the decisions that were made that allowed for that project to continue to progress without resolving the technical issue that resulted in that problem.


And that's why OPG has used an approach of being the prime contractor, if you will, with subcontractors that execute their work in accordance with the contracts that have been implemented.


So you need to look at the contracts in conjunction with the project management approach.  And when you do that, then you get to realistic outcomes and not hypothetical outcomes that are mathematics based on what a contract allows for.


MR. ELSON:  I guess the gist of what you've just said is that if a problem arises, we should just trust that you will be able to fix it?


MR. REINER:  I think you need to look at the capability that we have on the project, the team we have put on to this project.


The senior person that will lead the Unit 2 refurbishment execution is a person that OPG seconded to Atomic Energy of Canada to recover that Point Lepreau project.


You need to have a look at the entire project management framework, and those are laid out in the project management plans that we have submitted in the evidence.


So all of those things together are the model that we are talking about, and we believe that that model aligns precisely with the Long-Term Energy Plan requirements.


MR. ELSON:  And do you think that the Board's trust should be based in your track record of OPG and its nuclear projects?


MR. REINER:  Well, we have taken some additional steps to ensure that there is appropriate verification.


So one example would be the assurance model that we have put in place on this project.  And you will see that in the management plans that we have identified.  We have external oversight provided by Mr. Gould.  We have independent reviews that Mr. Reed talked about on contracting strategies.  We have internal groups that separately oversee the work.  We have the project management group.


So there is a variety of checks and balances that are built into the management of the project, that all lead to a more certain outcome.


MR. ELSON:  Could you refer to Undertaking JT2.2, which is on page 23 of the document book?


MS. HARE:  Mr. Elson, is this an appropriate time to stop for the day?


MR. ELSON:  Yes.  We could stop now for the day.


MS. HARE:  And we will pick it up tomorrow.


MR. ELSON:  Thank you.


MS. HARE:  Okay.  Thank you.


--- Whereupon the hearing adjourned at 4:31 p.m.
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