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Wednesday, July 16, 2014

--- On commencing at 9:37 a.m.

MS. HARE:  Please be seated.

Procedural Matters:


I would like to first announce our proposed schedule for arguments and submissions.  So we heard from OPG yesterday that July 28th would be a suitable date for argument-in-chief.  We are suggesting August 15th for submissions by other parties and Board Staff, and then August 29th for reply.


If there are any -- you know, after you think about that, if there are any comments about that, we could hear about that after the break.  Okay?


So if there are no more preliminary matters -- are there?


MR. KEIZER:  There are none from OPG.


MS. HARE:  And none, Mr. Millar?  Okay.  Well, then Mr. Elson, please continue.

ONTARIO POWER GENERATION - PANEL 8, resumed

Gary Rose, Previously Affirmed


Dietmar Reiner, Previously Affirmed


Eric Gould, Previously Affirmed


John Reed, Previously Affirmed

Continued Cross-Examination by Mr. Elson:

MR. ELSON:  Thank you.  I believe we left off with a discussion about the compliance with the Long-Term Energy Plan seven principles, and we had a bit of a discussion about the percentage of the cost overruns passed on to OPG between, I believe it was 68 percent and 81 percent, and that was from an interrogatory response.  That's at page 22 of our document book.


I would like to move on now to page 24 of our document book, and I will start with an easy question.  That's at tab 7 of the document book.


And you will see that this table on page 24 shows the total cost of the DRP, including interest and escalation, and the first row is at $12.9 billion.


So my easy question is this:  Is that number in 2013 or 2014 dollars?


MR. ROSE:  That number is in 2013 dollars.  It takes our point estimate and includes escalation and interest on the 2013 point estimate, but I believe when you do the calculation for 2014, the number remains the same, because the escalation amount that's in there.  So it's 12.9 as spent.


MR. ELSON:  Can you explain that to me?


MR. ROSE:  Well, we take the $10 billion and we add an escalation factor on that.  So the base point -- so the $10 billion base point in 2013 dollars, when we add escalation to it, it is slightly higher in 2014 dollars, but the future escalation embedded in the 12.9 is equally reduced.


MR. ELSON:  So the escalation and the inflation cancel out.  So these numbers are, in essence, the same for 2013 and 2014?


MR. ROSE:  That is correct.  Yes.


MR. ELSON:  Okay.  And, now, at the technical conference we had requested some information.  I believe there was a chart that was sent to your counsel.  If you could turn that up.  It is in our supplementary document book, which is Exhibit 13.5.  You provided a response to this, which was JT3.16, but that response didn't quite fill out this table as we had hoped.


I am just wondering, if you look at the table which is on page 1 of that document book, and while it's being turned up I will explain what this table is intended to show.  What it describes is a number of cost overrun scenarios that are broken out by the components of the project that you will see on the left.  And then the second column over is the current cost estimates, and that would be the base line in 2014.


And then as a way to assess the contracting strategies, what this table is intended to show is what happens if there is, for example, 50 percent cost growth across all of the costs, including OPG management costs, contractor costs, and other costs.


So what you will see is, there's the gross costs, and I put some dummy variables in there, but those aren't the real numbers, of course.  And then the next column over would be the costs that are passed on to OPG.


So for fuel handling, for example, if the current estimate is $1, which of course it isn't, the gross costs would be 1.5, and then the next column over would show us how much of those costs are passed on to OPG.


The reason we want to do this exercise is to get a really good grasp about what those contracting strategies amount to from a dollars-and-cents perspective.


So I guess -- I think this would be something that you would address, Mr. Rose, and I am wondering if you can tell me whether it would be possible, or why you can't fill out this table and provide some more information on that.


MR. ROSE:  I guess I will first say that it is not that it is not possible to do the mathematics you are requesting us to do; it is possible to do the mathematics.  Our perspective is that it provides an unreasonable response.


The basis for our cost estimate, the way -- the manner in which our cost estimate is developed doesn't contemplate a product that would grow by 100, 150, 200, 250 percent.


So it puts information into the record that we don't believe is reasonable.  And there's a couple of reasons for that.  The process in which we have developed our cost estimate starts off with us putting the right team together to develop the scope and understanding of the scope, for us in turn selecting contracts, putting contracts in place with vendors that require progressive development of an estimate, and finally, OPG management being very intrusive in the development of that estimate and putting forward at the time of RQE an estimate that we have a high degree of certainty on.


It is founded based on detailed engineering, detailed, what we call comprehensive work plans, detailed estimates, et cetera.  They don't contemplate, nor do our contracts contemplate, under that scenario a 250 percent cost growth.


Further, for us to take contingency as an example and multiply that by 100, 150, 200, or 250 percent is not reasonable, because the contingency -- the purpose of having the contingency in our base estimate is to be utilized for the cost growths in the point estimates of the contracted work, not the contingency amounts.


And then further to -- sorry, was there...


MS. HARE:  Well, I was just going to say, Mr. Rose, you're going on and on, but the first thing you said was it is possible to do the math.  So you can answer the interrogatory or the undertaking request and you can put in whatever caveats you want about why it is unreasonable.  But I think you can provide the response to Mr. Elson's question.


MR. KEIZER:  If I may, Madam Chair.  In response to JT3.16, which is where this table was proposed, the undertaking question, as I understand it, was, was to advise as to whether they could answer the question, if not, and why not, which, OPG has done in that and has indicated already why a purely mathematical of two times X is equal to whatever is not the acceptable form of a table, because it doesn't grasp the underlying complexities of the fact that some of these costs are fixed, some of them are not, some of them are otherwise.  So...


MS. HARE:  That's fine.  Once we get the information the Panel will assess whether it is relevant or not.


MR. KEIZER:  I understand.  I just wanted to be clear that we had attempted to answer the undertaking and to clarify the undertaking.


MS. HARE:  Okay.  Thank you.  Ms. Duff has a question.


MS. DUFF:  I just had one question also for clarification.  You indicated that OPG doesn't contemplate a product that would grow by 100 percent, 150 percent.  Could you clarify what you mean by that word?


MR. ROSE:  Sorry, a project.


MS. DUFF:  Oh.


MR. ROSE:  A project cost that would be 200 to 250 percent greater than our cost estimate at time of RQE.


MS. DUFF:  The contingency that you have established is on a project basis, or these line items?


MR. ROSE:  We establish contingency initially at the program level, all of the projects together.  And as we develop the details of each project, it gets applied at the project level.


So there is a bit of both.  I mean, it is a -- as we develop each project, contingency does get applied to the project level.


MS. HARE:  Mr. Elson?


MR. ELSON:  So seeing as that is possible, can I have an undertaking to fill out this table?

MR. MILLAR:  J14.1.
UNDERTAKING NO. J14.1:  TO FILL OUT THE TABLE at page 24 of the ENVIRONMENTAL DEFENCE DOCUMENT BOOK.


MR. ELSON:  Thank you.  And I will note on the issue of contingency, there is a note at the bottom to OPG about how that could be dealt with, so that is included in the table and which you can take a look at.  Or if other assumptions need to be made, you could run a third -- or another run of this table, making different assumptions about contingency amounts, as you see fit.

Now, Mr. Keizer did raise the issue that this chart here may be too simplified and that there is more complexity.  And to that end, if you could turn over the page to page 2 of our document book, page 2 tries to do the same thing, but has given a greater breakdown of the component projects based on the response to JT3.16, and has tried to, based on the categories provided by OPG, provide further details which would potentially allow better understanding of the numbers.


So could I have an undertaking that OPG fill out this more detailed table as well?

MR. KEIZER:  Could I, Madam Chair, just provide one –- I'm trying to be of assistance; I am not trying to be obstructionist.


We are in the process of working on -- there is one outstanding undertaking which we are trying to complete this morning and to provide to Mr. Poch after the break.

That table, I think, will -- does look at the 50, 100, 250 percent growth things, but they actually break it out in much greater detail than what is being proposed here.  It actually takes contractual terms and says:  If you face this increase, this is what percentage, you know, gets dealt with, and other things.  It does that for the R&FR, re-tube and feeder replacement contract.  And then there is also a component which can deal with the other work packages as well.


So I think that that table may actually provide Mr. Elson with what he needs here, with a greater degree of detail.


And is it possible to, maybe, park his undertaking until he has an opportunity to see that?

MS. HARE:  Yes, I think the problem is, Mr. Elson as I understand it, you're not available tomorrow and Friday?  But perhaps you can look at it and ask one of your colleagues –-


MR. ELSON:  We could have it marked as an undertaking for now, and if the table responsive to David's IR is sufficient, then I will advise Mr. Keizer.

MS. HARE:  All right.  And if not, then you will be in contact with, perhaps, Mr. Poch or whatever other intervenor you would like to pursue the question?  Because I understand you are not available; is that right?


MR. KEIZER:  I think we don't want to delay the proceeding, or Mr. Elson, so my thought would be --


MS. HARE:  No, I know.  No, I don't want to either.


MR. KEIZER:  -- that's fine.  Mark it, and then if we produce the table and it satisfies him in terms of this, we can then eliminate that undertaking and move on.  And if not, I just don't want to --


MS. HARE:  I think that is satisfactory to all parties from what I'm seeing.


MR. MILLAR:  J14.2.
UNDERTAKING NO. J14.2:  TO FILL OUT THE TABLE AT PAGE 2 OF THE ENVIRONMENTAL DEFENCE DOCUMENT BOOK.

MR. ELSON:  Thank you.  Moving on; would you agree, Mr. Reiner or Mr. Rose, that it's –- or would you be aware that the OPA has signed many electricity supply contracts with individuals, with First Nation communities, with municipal electric utilities and private sector corporations, for renewable and natural gas-fired generation projects?

MR. REINER:  I am aware that -- I am aware that the OPA has done that.  I couldn't give you any details around that, because that is not -- that doesn't involve our refurbishment project.


MR. ELSON:  Your refurbishment, no.  Based on your general understanding of those contracts, would you agree that none of them allow renewable and gas-fired generators to pass on their capital cost overruns to electricity consumers and/or taxpayers?

MR. REINER:  I wouldn't be able to answer that question, because I don't have any knowledge of those contracts or what the terms are or what the cost provisions are or incentives or disincentives.  So I'm not in a position to be able to answer that.

MR. ELSON:  So that isn't something you would like at, for example, would be a comparison between the kind of risk that you would have in your contracts as compared to other contracts from the OPA for the supply of electricity?


You haven't looked at that?  Is that what you're saying?

MR. REINER:  No.  And those contracts, I mean, I'd have to assume that there is commercial sensitivity around that, that there wouldn't be a document that is publicly available.


What we have done in establishing our contracting strategy is we have looked at the various models that are out there.  We've used external experts to help us develop the contracting strategies, and then also the details around the contract.  And the contracts are really reflective of the work that we are executing on this refurbishment and the kinds of -- the kinds of performance that we are expecting to get in regards to the work that the contractors perform.


MR. ELSON:  I understand that.  I mean, my understanding of the OPA contracts is that they essentially eliminate the cost overrun risk to electricity consumers and taxpayers.


I would think that that would be something that you might look at in comparison to what you're doing in Darlington.  And I believe your answer is that you haven't looked into that as a model?


MR. REINER:  Well, what we have looked at as a model, I –-


MR. ELSON:  Have you looked at that or not?  Because it is sort of a simple question and we could potentially move on.


MR. REINER:  What we have looked at as a model is fixed-pricing a contract -- which is, I think, what you're getting at -- and how does that compare to a target price.


In our view, the premiums associated with fixed-pricing a contract would be significant, and wouldn't necessarily give us the outcome that we're looking for.


And there are some good test cases in the nuclear industry to look at, Point Lepreau being a good example.

MR. ELSON:  Is $12.9 billion OPG's most up-to-date, high-confidence estimate of the cost of the DRP, including interest and escalation?

MR. ROSE:  That is correct.


MS. HARE:  Microphone on, please.

[Witness panel confers]


MR. ROSE:  Yes.  The 12.9 billion is our latest estimate.

MR. ELSON:  And according to your response to ED Interrogatory No. 5, I believe you're planning to debt-finance 53 percent of the cost of this project; is that right?


MR. KEIZER:  Sorry, is that part of your document book, or are you...


MR. ELSON:  It is.  It is at tab 11, page 27.  And that's actually page 28 of the interrogatory, under (d).


MR. ROSE:  That is the debt-equity ratio that the corporation currently uses.  And we anticipate that the project will be funded under the same scenario that the corporation currently uses.


MR. ELSON:  You're expecting the Ontario Electricity Financial Corporation, the OEFC, will provide debt financing for the project?

MR. ROSE:  That is our current understanding.  We would either go to the markets or the OEFC, but we're currently working through that with the expectation that the OEFC would finance this project.

MR. ELSON:  So if that occurs, the OEFC obviously would be liable for the repayment of Darlington rebuild project's debt, of course?

MR. REINER:  I mean, ultimately OPG would be liable for the repayment of that debt.

MR. ELSON:  I guess what I mean to say is would be liable if you don't repay that debt.

MR. REINER:  Well --


MR. ELSON:  But you will, is what you're saying?


MR. REINER:  If we defaulted in some way, presumably there is a liability that goes to the OEFC.

MR. ELSON:  Do you expect -- or why are you planning to obtain debt financing from the OEFC as opposed to a private lender?

MR. REINER:  I think our course of action would be to raise -- to finance the project through the capital markets, with a backstop provided by the OEFC.  That's the direction that we would pursue.


To date, the financing has been done through the capital markets.  It hasn't been done through OEFC.

MR. ELSON:  Would the interest charges be higher if there wasn't this backstop from the OEFC?

MR. REINER:  I think the interest charges on any debt that we would raise are reflective of the corporation, the fact that we are a rate-regulated entity.  That bears into the interest charges.

MR. ELSON:  Why do you need this back-stop from the OEFC?  I presume that you have that because it gives the lender some assurance and therefore you can have a slightly lower rate.  Is that a fair assumption?


MR. REINER:  That --


MR. KEIZER:  I'm not sure that this is Mr. Reiner's area of expertise or this panel's area of expertise.  I think it would have been something to have asked the finance panel or in regard to cost of capital or in regard to financing the intricacies of OEFC, and back-stopping and the implication for the interest rate I don't think is what this panel is here to discuss.


MS. HARE:  That's fine.  So Mr. Elson, maybe you could frame it in terms of a question for an undertaking.  I'm sorry.  Just a second.


[Board Panel confers]


MS. HARE:  We're talking about whether we add somebody to the panel, but I think it is too late to do that.  So frame it in terms of an undertaking.


MR. ELSON:  Could you -- perhaps I will come back to this question and ask an undertaking shortly.  The question doesn't relate to the capital structure per se, but to the risk assumed potentially by the OEFC and whether that is an issue for the long-term energy -- for the LTEP principles.


So perhaps I will try to ask one more question, which would be that, you know, my understanding is the OEFC would be assuming some sort of risk if it is back-stopping this debt obligation.  Would you agree with that?


MR. REINER:  If OEFC is back-stopping the debt, I mean, and they are financing it, there would be some assumption of risk, yes.


MR. ELSON:  Okay.  Thank you.  I think that is sufficient.


MS. HARE:  Okay.  Thank you.


MR. ELSON:  I will move on to issues 4.7 to 4.10, which relate to the reasonableness of the Darlington capital expenditures and financial commitments, and I am going to start by asking the panel some questions about the expected LUEC of Darlington and then compare those with other sources of power.


Now, as you have noted, the high-confidence estimate of the total cost of the Darlington rebuild is roughly $13 billion.  Is that right?  12.9, to be specific?


MR. ROSE:  That is correct.  12.9, including interest and future escalation; that's correct.


MR. ELSON:  And according to your response to ED Interrogatory 5, which you don't need to turn up if you remember, this corresponds to an estimated LUEC of 8.3 cents per kilowatt-hour?  That is at page 28 of the document book if you need to refresh your memory.


MR. ROSE:  That is correct.


MR. ELSON:  And the LUEC of 8.3 cents per kilowatt-hour is based on a number of assumptions, including that the rebuilt reactors will have an annual average capacity factor of 88 percent over the next 30 years?


MR. ROSE:  That is correct.


MR. ELSON:  But would you agree that last year the annual capacity factor was 82 percent?  That is in ED No. 7, if you need to turn that up, page 29.


MR. ROSE:  Per ED 7 and our response in 2013, the annual capacity factor was 83 percent.  The 88 percent is based on the average capacity factor over a ten-year period.

MR. ELSON:  Could you turn to tab 13 of our document book, which is page 30.  This tab contains an excerpt from the Government of Ontario's report, "Direction For Change, 1997".  And according to page 7 of that report, which is page 31 of the document book, it says that the average capacity factor of Ontario's nuclear reactors was 65 percent between 1990 and 1996.


Do you have any reason to dispute that statistic?


MR. REINER:  I mean, this statistic, I think, does an all-in averaging.  We're looking specifically at Darlington.  That capacity factor that you were looking at, that 82 percent, the way the Darlington station operates is, is outages are performed, maintenance outages are performed, every three years on each unit.


2013 was a year where -- and because it is a four-unit station you're going to have years where two outages are conducted in the same year, and so you will see dips in capacity factor resulting from those two simultaneous outages.


When we looked at the business case for Darlington refurbishment -- we actually looked at a range of capacity factors for the station -- the median was 88 percent, but we looked at an 83 to 93 percent range of capacity factors.  And the economics for the project were still competitive with a gas alternative inside that range of capacity factors.


MR. ELSON:  And if you could turn over to the next page, which is page 32, which is at the next tab.  This is the sustainable development report.


At page 34 of the document book, it says that Darlington's output in 1997 was about 18,000 gigawatt hours.  According to my calculation, this corresponds to an annual capacity utilization rate of roughly 60 percent.


Would you agree with that calculation, subject to check?


MR. REINER:  Subject to check, that calculation is likely valid.  I can't comment on what happened in 1997, but I think what needs to be recognized in the case of Darlington and why we see it as a good candidate for refurbishment is that the performance has been steadily improving.


And if you look at the capacity factor over the last ten years, it's actually quite high.  And that's been recognized in the industry.  Darlington, in fact, is the only nuclear plant outside of the United States that has ever achieved the Award of Excellence through the World Association of Nuclear Operators, and it has done that twice now consecutively.  And that is a reflection of the way the station is maintained, the way it is operated, the performance of the plant.


So I think if you look at that trend and where the station is actually operating, it's well in excess of this kind of number.


MR. ELSON:  Well, I would like to focus on the hard number.  So maybe we could move on after I ask this one question, which is:  Can you tell me what Darlington's average annual capacity factor has been on average since it commenced its commercial operation in the 1990s?  What is the average over its lifetime?  And if you don't have it right there, perhaps you could provide an undertaking.  It would be faster.


MR. REINER:  We will just take a moment to have a look, because I believe that was asked for in an interrogatory.


[Witness panel confers]

MR. REINER:  We can validate this, but we believe the lifetime average, including the early performance, where there were some issues with getting the plant into operation, was 83 percent.


MR. ELSON:  And you will confirm --


MR. REINER:  We will confirm that.


MR. ELSON:  -- after the break?  Thank you.


MR. MILLAR:  J14.3.
UNDERTAKING NO. J14.3:  TO PROVIDE DARLINGTON'S AVERAGE ANNUAL CAPACITY FACTOR SINCE IT COMMENCED ITS COMMERCIAL OPERATION IN THE 1990S AND THE AVERAGE OVER ITS LIFETIME.

MR. KEIZER:  Well, they may not be -- sorry, I thought someone disconnected my light.  They may not be able to confirm it at the break, but --


MR. ELSON:  That's fine, of course, yes.


MS. HARE:  But if not at the break, then at some point before the hearing is completed.


MR. KEIZER:  Yes, Madam Chair.


MS. HARE:  Thank you.


MR. ELSON:  Now, if Darlington's annual average capacity utilization were to fall from 88 percent, as assumed in the calculation for the 8.3 cents LUEC, from 88 percent to 83 percent, then its LUEC will rise by 4 cents per kilowatt-hour; is that right?  Is that your understanding?  I believe that is in Board Staff Interrogatory No. 42.  I believe that is at page 36 of the document book.

MR. ROSE:  It would increase by point four cents per
kilowatt-hour.

MR. ELSON:  That's an important clarification.  Thank you.


And this sensitivity analysis is based on OPG's -- I believe its medium-confidence estimate for the total cost of Darlington; is that right?

MR. ROSE:  No.  I believe that this is based on the high-confidence cost estimate, but medium-confidence performance.

MR. ELSON:  Okay.  I understand that.


Could you provide an undertaking to tell us the LUEC assuming an 82 percent annual capacity factor, and, B, a 65 percent annual factor?  Would it be possible to have an undertaking for that?

MR. REINER:  Yes.  We can do that, yes.

MR. ELSON:  Thank you.  And that would be based on the high-confidence estimate of the total cost, which is 12.9 billion.


MR. MILLAR:  J14.4.
UNDERTAKING NO. J14.4:  TO CALCULATE THE LUEC ASSUMING AN 82 PERCENT ANNUAL CAPACITY FACTOR AND A 65 PERCENT ANNUAL FACTOR, BASED ON THE HIGH-CONFIDENCE ESTIMATE OF THE TOTAL COST.


MR. ELSON:  And if you would turn again to ED 5 -- I apologize for jumping around -- that is at tab 11.


According to section (d), a LUEC calculation for Darlington is based on a 7 percent discount rate?

MR. ROSE:  That is correct.


MR. ELSON:  And the product will be 53 percent debt-financed, the cost of debt would be 5.94 percent, and the cost of equity would be 9.85 percent?

MR. ROSE:  As noted here, yes, that is correct.

MR. ELSON:  And that's based on the cost of debt being -- or the debt being assumed or backstopped by the OEFC, the Ontario Electricity Financial Corporation?

MR. ROSE:  Yes, as previously noted by Mr. Reiner.

MR. ELSON:  If the government of Ontario refuses to provide -- or if the OEFC doesn't back-stop this debt, can you provide an undertaking of your estimate of what the cost of the debt financing would be, as opposed to 5.94 percent?

MR. KEIZER:  I don't know how they could actually even confirm that, Madam Chair, without going out and speaking to lenders and doing other things.


I don't think that that is a possible, that is an undertaking we could even contemplate giving.

MR. ELSON:  Well, my understanding is that an estimate was provided based on the assumption that the OEFC would backstop the debt.


If the OEFC doesn't backstop the debt, I don't see why an estimate couldn't be provided, but I would of course be happy with best efforts.


MS. HARE:  Let me ask a different question.  What are the chances that the OEFC is not going to backstop the debt, in your experience?

MR. REINER:  Now, again, this is getting somewhat out of my territory and we would need somebody from our finance panel to actually speak to this, but I would assume that the chances of that not happening are fairly slim.


And I would also assume that -- and this is just based on sort of discussions that I am aware of around financing of the project.


Our ability to raise the debt in the capital markets at the kind of rates that have been provided is also quite high, and we've been quite successful in doing that recently.

MR. KEIZER:  But I guess my other point along your line of question, Madam Chair, is if the OEFC's not prepared to back this, I would be surprised if the provincial government and then any future energy plan would be backing it as well.  So...


MS. HARE:  Sorry, would be backing it?

MR. KEIZER:  Well, if OEFC's not going to back the debt, then I am assuming that government policy is not supportive of the project in general.  So I think that is a completely different scenario, which would be a completely different financing arrangement, which I don't think anyone has contemplated at this stage.


MS. HARE:  I guess what I was getting at is, Mr. Elson, you know, it is hypothetical, it's speculative.  But if the chances are very remote that that would happen, and it is a lot of work, is it really worthwhile?

MR. ELSON:  If it is a lot of work.  And I haven't heard from the panel members whether that may or may not be possible.


But the question arises because it is my understanding that there is an issue with the Ontario government debt at the moment, raised by Moody's and other people, and that it may be that the Ontario government doesn't want to assume this debt in order to keep its debt obligations lower.


So under that scenario, if it is possible to provide an estimate of what the interest would be, we would appreciate it.  But if it's too onerous, then if OPG says so, we would be satisfied with that.


MS. HARE:  Well, it is certainly not this panel.  These are their nuclear operators and engineers, so it is not this panel.


MR. KEIZER:  My understanding from representatives of OPG that's with me, that it would be a very onerous thing.


Because effectively what you're saying is:  Take a completely different scenario than anyone has contemplated historically within the context of Ontario, and go out on a merchant basis and raise funds without any kind of government backstopping for nuclear.


And I think that is a very unusual circumstance, which I am not sure if lenders have ever even contemplated that scenario.


MR. ELSON:  That is a sufficient answer for us.  If it is too onerous, it is not necessary.


I would ask one follow-up question, which is:  Would it be fair to say that it would be somewhat higher?  You just don't know how much higher; is that fair?

MR. REINER:  That may be fair.  Now, maybe I could also point Mr. Elson to something we did submit in evidence.


The business case for the Darlington refurbishment project, it was attachment 5 in D2-2-1.  On page 45 of 47, there is a sensitivity analysis and that sensitivity analysis looks at the 7 percent discount rate and does a plus/minus 1 percent sensitivity around the discount rate and shows what the impact on the LUEC for the project would be.


And that may be helpful to Mr. Elson to --


MR. ELSON:  I will take a look at that.  Thank you.


MS. LONG:  Mr. Reiner, is it your evidence that OPG has not contemplated not having a backstop of OEFC, that you have not considered that proposal?

MR. REINER:  Well, what we have looked at is financing this through the capital markets.  That would be the preferred option, but then having a backstop from the OEFC.


MS. LONG:  Right.  I understand that, but you have contemplated that you would have the backstop of OEFC, and you have not contemplated a scenario without the backstop of OEFC?

MR. REINER:  We are not contemplating that scenario, largely because the LTEP does identify this as being a key component of the Ontario energy supply.


So there is a commitment by the province to proceed with this project.


MS. LONG:  I understand that.  I just want to make sure that you haven't run the number and it is available somewhere.  I think that is what Mr. Keizer was saying.


MR. REINER:  It is not available, to my knowledge.  I am not aware of that being available.

MS. LONG:  Are you aware of that, Mr. Keizer?  I think what you're saying is you would have to go out and approach the markets with a completely different scenario.  And I don't think that is what this Panel is interested in, but I want to make sure that you haven't run the scenario and it is available, and this Panel just does not know about it.


MR. KEIZER:  My instructions, based on what I was advised by OPG, is that they have not -- from what I understand, they have not run that scenario.


And so that is the information I am working with, based on what I have been advised by my advisors on either side of me here today.


MS. LONG:  Thank you.

MR. ELSON:  And perhaps, Mr. Keizer, you could confirm after the break or sometime in the remainder of the hearing that that number doesn't exist.  Would that be possible?

MR. KEIZER:  Well, in a way, we just did, but I guess we'll ask if anyone else in OPG is aware of it.

MR. ELSON:  It sounded like there was a bit of uncertainty there, but if there isn't, that's fine.


MR. KEIZER:  Based on my instructions.  That's what I'm telling you my instructions are.


MR. ELSON:  I will move on to equity financing of the project and the rate, in particular.

Has your shareholder indicated that it's willing to provide equity funding for the project at a rate of 9.85 percent?


MR. REINER:  The 9.85 is OPG's return on equity.  That is our current return on equity.

MR. ELSON:  And your shareholder has agreed to provide the equity financing for this project?

MR. REINER:  I am a little confused by this, because I am just wondering, are we interchanging return on equity with debt, cost of debt?

This is the OPG's current return on equity, based on the -- based on our mechanism through the regulated rate process.

MR. KEIZER:  The question actually in the undertaking relates to the discount rate and what that's based upon, and it breaks it out.  Equity typically isn't provided at a rate unless it is a preferred piece of equity, preferred share.

So I think that the nature of the interrogatory response is not how -- the terms of the financing, it is:  This is how they got to the discount rate.  That is how I understand the interrogatory question my friend is referring to.


MR. ELSON:  Okay.  Thank you.  This is all leading up to a question about the LUEC under some -- under another scenario of the financing, and I will get there shortly.


But I would like to ask you one more question which relates to the document at tab 15, page 37 of the document book.  This is a letter from CIBC World Markets to James Gillis, the Deputy Minister of Energy.  It's about the Bruce A refurbishment.


If you turn to page 9 of that document, which is page 45 of the document book, according to CIBC World Markets, a reasonable capital structure for this project would be comprised of between 20 to 40 percent debt.


Do you see that number there?


MR. REINER:  Yes, it is the one that you've got underlined there, yes.


MR. ELSON:  Correct.  If you turn the page over, you will see that, according to CIBC World Markets, the cost of equity for the project would be between 13.7 and 18 percent.  Do you see that there as well?


MR. REINER:  I see that.  Again, if I was to parallel the OPG numbers to this, so that would be -- that would be -- cost of equity would be analogous to the return on equity.


The cost of equity essentially is what the shareholder expects to get as a return.  In the case of Bruce Power, which is a private entity, the analogous item for us would be return on equity, which is the 9.85 percent.


And on the previous one, the 20 to 40 percent debt, again, being a private entity that has shareholders and investors, it is subject to a different set of requirements.  For us, the debt is 53 percent.


If you -- on page 45 of your evidence, just underneath that underlined section, there is actually a note in there that says the supplier's cost of debt is approximately 6.2 percent.  And we've identified our cost of debt as being 5.94 percent.  That would be the 7 percent discount rate.  The cost of debt would translate to 5.94 percent.


So the equivalent here for Bruce Power is 6.2 percent, according to this report.


MR. ELSON:  Thank you.  This is my question, and I am going to request an undertaking with a number of parts, so I will try to state it clearly.


Would you be able to recalculate the LUEC of the Darlington rebuild project with the following assumptions:  A), its total capital cost is 12.9 billion; B), 30 percent debt financing, C), 70 percent equity financing at a rate of 18 percent; and D), three alternate scenarios about the annual capacity utilization rate; namely 65, 82, and 88 percent.  Could you provide that undertaking, that calculation?


MS. HARE:  I'm sure the math can be done, but is there value in this?


MR. KEIZER:  No, I don't think there is value in it.  First of all, Bruce is not a regulated entity.  So the cost of capital for private investors in a non-regulated entity and the threshold or hurdle rates that they would expect would be higher than the cost of return on equity that a regulated entity has, plus the fact that the debt levels are different for regulated entity because of risk and exposure that ratepayers bear.


So I think this is a fictitious capital structure that wouldn't be applicable in this scenario.


MS. HARE:  Mr. Elson, why do you need this?


MR. ELSON:  The purpose of gathering this number is because it is our understanding that this project is being compared to private projects and also would, you know, aim to not be passing on risk or extra costs to the government.


So we're trying to run a scenario which would be equivalent to the capital structure suggested by CIBC World Markets.


I mean, OPG may say -- may make their argument about why they think that is not the right yardstick.  In our submission, there are reasons to suggest that this would be a good yardstick.  And so we would appreciate having the numbers and then being able to have an opportunity to argue about why these figures would be a more accurate representation of the LUEC.


MR. KEIZER:  But from -- Madam Chair, sorry, but from the Board's perspective, I mean, I don't think that -- maybe it is within your scope to say, Go finance this project this way, which would be the ultimate desire, it sounds like, from the submissions that would be made.


So I guess I question the relevance in that regard, but also the fact that there is nothing as a foundation that's been stated in evidence by Mr. Reiner or otherwise that would support the need for this, either, one, because of the interest rate of 18 -- or the return on equity of 18 percent, or of the debt-to-equity structure of 30 percent.


It just seems to me that this is about providing or trying to establish the highest LUEC possible, as opposed to really further the issue here.


MR. POCH:  Madam Chair, sorry to interrupt, but -- and I don't want to prolong this, but this was going to come up, I anticipate, in my cross, because it is OPG that has put in evidence in their business case to their Board, the basis of their decision to proceed, a comparison with gas, including externalities, social externalities.


This is a social externality that my friend is asking about.  It seems to me -- they can't have it both ways.  They want you -- they want to proceed on the basis of a comparison which takes into account social externalities for the alternative, but they don't want the Board to hear about what the social externalities are for their --


MR. KEIZER:  I disagree with you.


MR. POCH:  And that seems to me --


MR. KEIZER:  Social externalities in the business case was associated with carbon emissions and other things.  This is pure financial numbers based upon what is financeable.


And so I don't think anyone is sitting here saying that a regulated entity that earns 9-point-whatever on its return on equity can actually say that I'm going to go out and pay a return on equity with respect to this project of 18 percent.  It doesn't make any sense whatsoever.  It is not about avoiding externality.  It is about being in the real world and setting up appropriate comparisons, not alternative ones --


MS. HARE:  Mr. Elson, I am going to ask you to explain why you need this and then restate what it is you are actually asking for.


MR. ELSON:  If I could respond.  I think the key disconnect is what -- we're not suggesting that this is what's going to happen.  We're asking that the scenario be run to understand the true costs of the project.


I can restate the question, but it is probably -- it may take me a moment, because I am going to have to read it to make sure it is precise.


MS. HARE:  Sure.


MR. ELSON:  But in essence, it is -- perhaps I could provide a summary, because there is a full description of it, which is to recalculate the LUEC based on a number of different financial -- a different financial scenario and a different annual capacity utilization rate that we believe would more accurately reflect the cost of the project.


MR. REINER:  The one area -- if I may just get a clarification from Mr. Elson.  Mr. Elson had requested an 18 percent cost of debt.  I just want to point out again that the CIBC report, the 18 percent is a cost of equity, which is a return on equity that the shareholder expects.


Our regulatory regime results in a 9.85 percent return on equity.  So we would have to make some assumptions about this regulatory process, and then changing that return on equity, and the impact that would have on electricity rates.


The cost of debt that Bruce Power would finance the project under is on page -- is on the page that I highlighted for you.  It's on page 45 of that -- of your report.  And it is 6.2 percent.  That is the cost of financing the Bruce Power project.


Our assumption is 5.94.  So I think, in terms of the cost of debt, we are in the right -- we're in the right range, and given that we are a regulatory entity that has a mechanism for cost recovery, it is a reasonable assumption to make, we believe.


So I am not sure that this scenario is a realistic scenario to assess.


MR. ELSON:  Mr. Reiner, how long would it take you to calculate these numbers?  Couldn't you just plug them into a spreadsheet and do this in very short order?


MR. REINER:  I don't believe it is that simple.  I think if you go back to what we provided in evidence in the sensitivities on LUEC around our discount rate you can see how the LUEC changes with a plus and minus 1 percent change on the discount rate.  You can see that same sensitivity, how it changes on capability factor.


I think the information is there to be able to piece together any number of scenarios.  And it's ranges of scenarios that are realistic outcomes.


I think what you're asking for is bound in cases that make these assumptions about our interest rate for debt going to 18 percent.  I am not sure what would drive that sort of a --


MR. ELSON:  Just to clarify, the question was based on debt financing at 5.94 percent, which is what you currently have, and equity financing at a rate of 18 percent, which is just a theoretical way to look at the costs of this project, equivalent to what it would be in the private sector.


But I would like to -- the question as I posed it originally is complete and logical, so I would like to stick with that, but I just wanted to clarify that -- what those numbers are.

MS. HARE:  Okay.  The Panel would like to caucus for a few minutes.

[Board Panel confers]

MS. HARE:  Okay.  We will take a few minutes.

--- Recess taken at 10:29 a.m.

--- On resuming at 10:42 a.m.


MS. HARE:  Please be seated.


The Board finds that rerunning financial scenarios for this project is outside the scope of this proceeding.  In this proceeding, OPG is seeking to close approximately 230 million to rate base and will use the Board's deemed return on equity for 2014 and 2015.


The Board, therefore, does not find that the requested calculations are relevant and useful at this time.


MR. ELSON:  Thank you, Madam Chair.


MS. HARE:  So Mr. Elson, please proceed.


MR. ELSON:  Mr. Reiner, according to your evidence, my understanding is that you believe the probability of the cost of the Darlington rebuild project exceeding your high-confidence estimate being only 1.4 percent; is that right?


If you need to pull up that number, I believe it is referenced in ED Interrogatory No. 5, which is page 27 of our document book.  And that's at the bottom of page 27.


MR. ROSE:  That is correct.


MR. ELSON:  Thank you.  Now, OPG's Pickering nuclear station will go out of service by 2020 at the latest; is that right?


MR. REINER:  That's the current end-of-life based on what we know about fuel channel life.  That is the expected end-of-commercial-operation date.


MR. ELSON:  And if the government of Ontario ultimately doesn't approve the Darlington rebuild, then Darlington would go out of service in 2020 as well; is that correct?


MR. REINER:  It would be around -- again, based on what we know to date about fuel channel life, it would be in the early 2020s, based upon how the units came in-service.


MR. ELSON:  So roughly 2020, 2021?  Roughly speaking?


MR. REINER:  2020, 2021.


MR. ELSON:  Okay.  So if that were to occur, OPG would cease being a producer of nuclear electricity in roughly six years; is that correct?


MR. REINER:  If that were to occur, that's correct.


MR. ELSON:  And so persuading the government of Ontario to approve this project would be essential for the continuation of OPG as a provider of nuclear electricity generation.


MR. REINER:  Well, I think this project has been identified in the Long-Term Energy Plan as being a critical component of Ontario supply mix as a result of fuel diversity, cost competitiveness, so I don't know that it is a matter of persuasion.  It's been identified as being part and parcel of the Long-Term Energy Plan.


MR. ELSON:  Approximately how many or what percent of OPG's staff are on the nuclear side?  Just very roughly.


MR. REINER:  Now, that would have been in evidence in the nuclear panel.  I would have to -- I would have to see what that number is.  I don't know.


MR. ELSON:  Would you have a rough estimate off the top of your head and we can check afterwards?  It is not necessary.  It is a significant number, I understand.


MR. REINER:  It would be.  It's probably about 60 percent of the employee population.


MR. ELSON:  Thank you.  And in light of that, and in light of the other facts we just discussed, would you agree that OPG or its nuclear staff would have an incentive to underestimate or at least minimize the probability that the Darlington rebuild project would go overbudget?


MR. REINER:  There is no incentive whatsoever to understate that.  Our analysis is based on the way this project is being established, and I think as Mr. Rose earlier indicated, we are working towards a release quality estimate in 2015.  That's based upon some very detailed knowledge about what the actual work is going to be that we're going to execute, having engineering completed, having long lead materials ordered, having all of the contracts in place.  There's no incentive here to understate the cost.


MR. ELSON:  So even though that would mean -- or even though it is possible that Darlington -- sorry, I should rephrase that.


Even though it is possible that OPG would cease being a producer of electricity in roughly six years and that that would impact 60 percent of its staff, very roughly, in your mind there's no incentive there.  You deny that there is any incentive to...


MR. REINER:  That did not weigh into any of the analysis that was done in our business case.


MR. ELSON:  Now, I'm not saying that it did.  I'm just asking whether you acknowledge or you believe that there is an incentive there.  I believe the answer is no.


MS. HARE:  He answered your question.


MR. ELSON:  Thank you.


MR. REINER:  There is no incentive there to falsely state costs as a result of a potential closure of the nuclear business, none whatsoever.


MR. ELSON:  I am going to ask a number of questions that relate to what you have and haven't done, and if you haven't done it, I would appreciate if you could just state that you haven't done it, rather than state that -- what you also have done instead, because we know what is on the evidence, and it would just help us move forward a bit more quickly.  Of course, you can add any context that is necessary, but some of these questions should be fairly simple, and we can move through them.


Have you done a comparison between the expected LUEC of Darlington and the cost of energy conservation?


MR. REINER:  No, we have not.


MR. ELSON:  And what about a comparison with combined heat and power plants?


MR. REINER:  No.


MR. ELSON:  And a comparison with hydro power imports from Quebec?


MR. REINER:  We have not done a comparison of hydro power imports from Quebec, but we have -- the question about hydro power imports from Quebec has come up, and we have addressed some of the issues associated with that.


MR. ELSON:  Where would that be found?


MR. REINER:  That came up in the technical conference, in the first technical conference following RD2-2-1 evidence.


MR. ELSON:  Would you ever use those sorts of cost comparisons with alternatives to help OPG set targets or objectives for the Darlington refurbishment?


MR. REINER:  It isn't --those cost comparisons is not what we would use to set objectives.


MR. ELSON:  Do you think it is incumbent on OPG to build Darlington at a cost that is more cost-effective than alternative sources of power, such as combined heat and power plants, hydro power, et cetera?


MR. REINER:  I mean, from an OPG perspective, we need to go back to what the Long-Term Energy Plan calls for and what we have been asked by our shareholder to do.


MR. ELSON:  Regardless of whether -- I'm not suggesting that you go against the Long-Term Energy Plan.  I am just asking whether, from your perspective, it is incumbent on OPG to build Darlington at a cost that is more cost-effective than alternative sources of supply, such as combined heat and power plants, hydro power, conservation and the like.


MR. REINER:  Well, we see the most cost-competitive alternative as being combined cycle gas.  And that analysis has been done, and that's what we've done in our business case to show the comparison to combined cycle gas, because what we really need to be able to compare to is a base load alternative that's capable of producing electricity at the same kind of capacity factors that Darlington produces electricity at.  And the most cost-competitive alternative that we see is combined cycle gas.


MR. ELSON:  But you haven't done a comparison with -- well, actually, I won't ask that again.  Let's say hypothetically that Darlington would be replaced or could be replaced -- now, not actually, because we know that what we're following is government policy and what the government says is what goes.


But hypothetically speaking, if Darlington could be replaced by a combination of increased conservation, increased CHP plants and hydro imports from Quebec, at an average price of, say, 4 cents per kilowatt-hour, do you think it would be fair and reasonable to charge over double that price for power from Darlington?


MR. KEIZER:  Madam Chair, I'm sorry.  I don't mean to interrupt again, but I think we're now -- in an earlier ruling you had indicated, the Panel had indicated that this wasn't about an alternative LTEP hearing of -- considering this project relative to alternative sources.  And it seems to me that is where my friend is going.


And I don't think that -- the issues that we currently have before the Board is:  Did we comply with the LTEP principles?  Which I think he has already examined on.  And did we -- is the contracting strategy reasonable?  And what about, you know, capital expenditures and OM&A?  Those are the issues that are on the issues list.


I am not sure that looking at supply mix alternatives is what -- and I take from your earlier ruling that it is not part of this proceeding.


MS. HARE:  That's correct, because it is nothing that this Panel is going to opine on.


MR. ELSON:  I agree, and I am not going there.  This is actually my only question -- or my last question on this topic, which is:  If the other sources of supply were 4 cents a kilowatt-hour, would the panel believe that it would be fair and reasonable to charge over double that price for power from Darlington?

MR. KEIZER:  It's the same question I just objected to.

MR. ELSON:  That is the same question, and I am not taking that question to then say we're going to reject Darlington in this hearing.  I think that is --


MR. KEIZER:  Is this curiosity or... because I still fail to see the relevance of it.


MS. HARE:  I don't think the panel needs to answer that question.

MR. ELSON:  Okay.  I will move on.


In order to refurbish Darlington, the units need to be shut down for about three years each while the refurbishment occurs; is that right?

MR. ROSE:  That is correct.  That is a current estimate of the schedule for refurbishing each unit at Darlington.


MR. ELSON:  And OPG plans to shut down Unit 2 in October of 2016 and restart it in December 2019; is that right?

MR. ROSE:  We plan to start it -- shut it down in October 2016 and restart it approximately 36 months later.

MR. ELSON:  And while that is happening, there would be other sources of supply to the grid?  Replacement power, you could say?


MR. REINER:  Of course.  I mean, there would need to be a replacement for that unit being offline, if the province continues to provide a reliable supply of electricity, which I am assuming would be the case.


MR. ELSON:  Sure.  And do you have an estimate of the cost of that replacement power per kilowatt-hour while Units 1 and 2 are out of service?

MR. REINER:  I do not.

MR. ELSON:  Would that power largely be coming from the Pickering continued operations?


The reason I ask that question is that without the continued operation of Pickering, Units 5 to 8 would be shut down in 2014 to 2016.  So in a sense, is Pickering continued operations, in part, needed to replace the foregone power because Darlington is shutting down early in the refurbishment?

MR. REINER:  I don't believe Pickering continued operations is needed for that precise reason.  Pickering continued operations makes economic sense, and the basis for operating that station to the end of its pressure tube life, it is just good business.

There isn't -- there isn't a requirement for Pickering to continue to operate for the refurbishment to start.  Pickering would clearly be producing electricity during that time period where the first unit is shut down.

MR. ELSON:  I guess Pickering would be part of the source of replacement power for Darlington while it is shut down?

MR. REINER:  It would still be available to the grid in order to provide power, yes.

MR. ELSON:  Thank you.


My final questions -- and I am actually coming to a close after this -- relate to the contracting strategies.


And we touched on this briefly, but I understand that OPG decided against refurbishing Darlington on a turn-key basis, but it considered that option; correct?

MR. REINER:  That was considered, yes.

MR. ELSON:  And how much would it have cost to do the refurbishment on a turn-key basis?

MR. REINER:  We actually did not enter into negotiations with any contractors to get to a precise price of that.  And so I couldn't -- I couldn't give you an estimate.


What we had looked at as we were developing our strategies is options, options for fixed pricing, for target pricing.  And what the analysis pointed to is that a fixed price would result in a fairly significant risk premium that a target price would not.

So it is the analysis on the strategy that led us towards target pricing.  We did not actually go out and get bids to see what the cost would be.

MR. ELSON:  Would you be able to go back and look at your notes and put your heads together to come up with even a very rough ballpark figure of what a turn-key kind of process would cost?


Right now, we understand your cost is $13 billion.  Would it be in the range of 20 billion, 30 billion, 50 billion?  Just a very broad-strokes estimate of a turn-key basis approach?

MR. KEIZER:  Madam Chair, we're not building a backyard shed here, where we can -- it's a very complex project, which is multiple units over a number of years.  And the evidence is all clearly indicating that.


He has also indicated they haven't explored it, so I think to go back now and eyeball it and say:  Hmm, I think it is somewhere in the range -- I don't know how that can be reliable.


And I also think that it is not clear to me what would be the usefulness of this.  The Board here isn't here to approve the costs of Darlington; the Board is dealing with the way in which OPG has structured its contracting strategy, as to whether that is appropriate.

MR. ELSON:  I would find it helpful to have a ballpark estimate, but I leave it in the Board's hands.  If the Board wouldn't find that helpful, then of course...


[Board Panel confers]

MS. HARE:  We note that OPG has asked the Board to approve the contracting strategies, and there's been little provided in the way of alternatives or information about risk premiums.  And it is your case to make.


Mr. Elson's asked you for information.  If you can provide it, that would be helpful.  If you don't, that's fine, but realize that there has been very little information with respect to alternatives that's been provided.

MR. KEIZER:  Thank you, Madam Chair.  I think information with respect to a number, no, but I believe -- and hopefully we will, at some point through cross-examination and it will come through from the reports that have been provided -- that there has been commentary about why a fixed-price contract that Mr. Elson is proposing is not something that is workable.

MS. HARE:  Well, the evidence doesn't really show that.  In fact, what your witness said, Mr. Reiner said, was that they looked at it and didn't quantify it.

MR. KEIZER:  That's correct, Madam Chair.

MS. HARE:  Mr. Elson?


MR. ELSON:  Thank you, Madam Chair.

So maybe I should focus on the re-tube and feeder replacement –-


MS. HARE:  Can I just interrupt here for a second?  How much longer do you have?  I am not going to cut you off because we certainly chewed into your time with our deliberations, but it is eleven o'clock, so it would be a suitable time for a break unless you tell me you only have, you know, five minutes left.

MR. ELSON:  I think I have more than five minutes, but it should be under 15.

MS. HARE:  Well, then why don't we take a break now until 11:20?


MR. ELSON:  Thank you.

--- Recess taken at 11:03 a.m.

--- On resuming at 11:24 a.m.

MS. HARE:  Please be seated.


Mr. Elson, are you ready to continue?


MR. ELSON:  Yes, thank you, Madam Chair.


Again, I am going to just focus on the -- I am going to just focus on the re-tube and feeder replacement component with respect to the contracting strategies, because it's my understanding that this component is over 50 percent of the overall cost of the refurbishment; is that correct?


MR. ROSE:  It's over 50 percent of the overall cost of the work portion, the contracted portion of the project.


MR. ELSON:  Thank you.


And Ontario Power Generation considered seeking fixed-price lump-sum turn-key agreement for the re-tube and feeder replacement work package in order to achieve greater price certainty and risk transfer, but that model was deemed to be unavailable at a reasonable cost.  Is that correct?


MR. REINER:  We did assess that strategy, and submitted in our evidence are also the reports from Concentric.  We had asked Concentric to review those strategies and to assess our proposed path forward to target-price elements of this.


There are fixed-price elements in the re-tube and feeder replacement job, so we did not discount that approach.  We applied the fixed price where it made sense and target price where it made sense.


And if I could maybe ask Mr. Reed to just provide a comment on that assessment.


MR. REED:  Yes.  And this goes to the question of what's in evidence on this point.  Specifically, Exhibit D2-2-1, attachment 7-1 is our report on both the overall Darlington refurbishment program as well as the R&FR project.


And we did review the company's consideration of lump-sum turn-key arrangements, fixed-price arrangements, different contractor models, in terms of EPC and self-perform and other structures.


To go specifically to your question on whether lump-sum turn-key was a viable option, it is our view that as we used the term it is not a viable option.  It is not one that is achievable in this marketplace from this set of vendors at any reasonable price, if at all.  In fact, my view is probably not at all.


Two things to remember.  Number one, LSTK, or lump-sum turn-key arrangements, are neither lump-sum nor turn-key.  Fixed-price is not a fixed price, other than a term used in a contract.  And the best example of that is -- that's relevant is Lepreau.  Lepreau had more than a billion dollars of delay costs and more than a billion dollars of overrun costs borne by different parties, but still dramatic cost changes on the engagement, even though that was described as an LSTK, or lump-sum turn-key contract, and there is many, many examples I can point to where people have been rudely awakened as to what that term means.


In the wake of Lepreau for refurbishment projects the successor to AECL -- which is, of course, SNC-Aecon here -- has made it known that they would never take on a project under those terms again, that they view that as an unacceptable risk.  And I can understand why.


We can talk about the risks and why those types of contract options do not work well for something like the DRP, but the short answer is, I don't consider it to be a reasonable alternative, and I don't, in fact, believe it would be achievable at any price in this marketplace from these vendors.


MS. HARE:  I'm sorry, I have to interrupt.  Is that not the question that, Mr. Elson, you asked before the break, whether they looked at an alternative of turn-key and lump-sum?


MR. ELSON:  I think that was actually a lot more than what I was asking for.  I was actually focusing on --


MS. HARE:  But this is where I am confused then.  You asked that, and the witnesses from OPG didn't seem to have any details, and now Mr. Reed is giving details about looking at it, so I am confused.


MR. KEIZER:  Madam Chair, I think his question was getting an estimate of the value of a fixed-price turn-key, and my objection related to, how could we determine that number?  And that was the nature of the question.


MS. HARE:  How can Mr. Reed answer that it is not a viable option without knowing the numbers?  If you could just explain that for me, that would be helpful.


MR. REED:  Number one, we have statements from SNC-Aecon with regard to what risks it is and is not prepared to take, and we had similar comments from the other bidders in the R&FR process with regard to the level of risks they were prepared to accept at any price.


In the wake of the Lepreau experience I can understand that, and I can tell you that from our experience, while it may be easy to attach a label to a contract like lump-sum or turn-key or fixed-price, what happens is you start to peel back in the terms of the agreement the excluded conditions, the limits of liability, the excused performance events, and the owner responsibility events, and it becomes nothing more than essentially a sham, as people start to realize the risks they're undertaking.


So based on my experience in mega-projects, and based upon the specific limitations of the Canadian refurbishment market, there are not 20 vendors that can do this work.  There are very few.


It is my view that the positions of the bidders here -- and it was confirmed by the discussions with the bidders -- is they were not prepared to take on those risks.


Did we get into, well, even at $20 billion of risk premium or $30 billion of risk premium would you be willing to do it?  We didn't play that game.


The answer was, they weren't prepared to take on that risk, and we didn't -- we did not suggest to the company that it should engage in an escalation game to try and see where their point of indifference was.


Again, it would also come down to contract language.  In our experience -- and this was the case with Lepreau, when you have so many opportunities for excused performance, for owner responsibility, for limitations of damages and limitations of liability, very, very quickly you realize that what you thought you were paying for you aren't getting.


So that is not a reasonable strategy.  And it stems -- just one quick point of sort of education and background on this.  It stems from the fact that so many of the risks are beyond the control of the vendor, of the contractor.


There are huge extrinsic risks here outside of the project or the program that no vendor would be willing to take on, because they are political, social, natural-event risks.  They are economic and market risks that have nothing to do with the project or how well or poorly construction is being performed.


So under that existence, you can understand why it is impossible to estimate or quantify that risk or to price it, which is why vendors aren't prepared to accept it.


And again, we have seen where many parties have thought they had, in fact, shifted risk under a lump-sum turn-key contract, that ends up not being the case.


MS. LONG:  Mr. Reed, you said there are not 20 vendors who could do this type of work.  Are there less than five, less than three?


MR. REED:  Somewhere between three and five appears to be the answer, based upon the bidder response to the request for qualifications and requests for proposal, that -- I think we're talking specifically about the R&FR contract here now, the re-tube and feeder replacement.


There was an extensive request for qualifications, as well as an RFP.  A number of the qualified bidders felt like they could only take on a portion of the engagement.  Therefore, they decided to joint-venture with others.  All of the bids involved joint ventures.


And based on that, I think the answer is reasonably it's between three and five that could take on this work, which is a pretty limited subset.


MS. LONG:  Thank you.  Sorry, Mr. Elson.


MS. HARE:  Mr. Elson, please continue, and don't worry about your time allotment.


MR. ELSON:  Thank you.


MS. HARE:  This is not your fault.


MR. ELSON:  Thank you, Madam Chair.


I think I have to follow up on those -- that brief discussion.


Mr. Reed, were you involved in discussions, you yourself involved in discussions, with SNC-Lavalin about the possibility of a lump-sum contract?


MR. REED:  Not directly.  My information is based upon our discussions with the company and representatives that were in those meetings, on documents that went into and came out of those meetings, and on public statements made by SNC representatives.


MR. ELSON:  So when you say statements like "we didn't get into that" or "we didn't look at that," you're not talking about you and your firm?  You're talking about OPG; is that correct?

MR. REED:  You would have to be specific as to what reference you are making there to we.


MR. ELSON:  I believe you made a comment about assessing whether lump sum would cost 20 billion or 30 billion, and you said:  We didn't get into that discussion.


Do you mean your firm or OPG didn't get into that discussion?

MR. REED:  I meant our firm, Concentric, did not get into trying to determine at what price the risk premium was going to reach a point of indifference.  And we did not recommend to OPG that they play that game with the vendors.


MR. ELSON:  Mr. Reiner, because I assume you would have been closer to this, those first-hand discussions, did you actually ask SNC-Lavalin to do the project on a turn-key basis?


MR. REINER:  The way the procurement process was executed is we started out with an expression of interest to the vendor community at large, and that expression of interest resulted in a variety of responses.


In -- first off, who the players were that were interested in potentially taking on this work, and what sort of a form of contractual arrangement that would entail.


That expression of interest then led to a development of a contracting strategy.  And through that process of developing the contracting strategy, we fix-priced elements of this contract and we target-priced other elements of the contract.


So it does two things.


We -- and in the case of the re-tube and feeder replacement project, I think it is sort of a -- it tends to be a hybrid.  We fix-priced the areas where we saw that the risks were clearly in the vendor space to manage.  We target-priced the elements based on, as Mr. Reed described, where the risks laid with OPG and it was OPG's to manage.

So that's ultimately where we landed through this process.

MR. ELSON:  So I am getting from that answer that you didn't actually ask them for a lump sum quote?

MR. REINER:  No.  We did not ask them for a lump sum quote to fix-price the entire job.


MR. ELSON:  Thank you.

MR. REED:  Mr. Elson, if I could add a point on that, which I think is documented in the evidence here, the company did specifically ask for an approach to contracting that was short of LSTK, a form of contracting called JV or joint venture contracting, in which a joint venture would be established that would be owned by OPG, by the multiple contractors performing their work.  And collectively, the profit or loss of that JV would determine the profit or loss of the contractors.


That was specifically proposed to all of the bidders, and that is obviously a level of risk that is far, far less than LSTK or lump sum fixed-price contracting.


None of the bidders, not one, agreed that it would submit a bid -- at any price -- under a JV structure.


JV structures actually have a lot more success in other industries, because they -- again, they are short of a fixed-price arrangement, but if the bidders weren't prepared to submit a bid at all under a JV structure, it certainly says to me that they wouldn't be comfortable going beyond that.  And that --


MS. HARE:  Mr. Reed, just to understand, you weren't involved in this process, right?

MR. REED:  No.  I reviewed the responses from the bidders.


MS. HARE:  Okay.  Fine.  I would think that an OPG witness should be responding to this, and not you.

MR. REED:  That's fine.

MR. ELSON:  Okay.  I am going to go back to a question I asked at the start after the break.


My understanding is that OPG looked at getting lump sum turn-key for re-tube and feeder replacement work package, but it wasn't available at a reasonable cost.


And there's been a lot of discussions after that.  Maybe I could bring you to page 9 of our supplementary cross-examination document book.  I basically read verbatim the sentence here.  And can you confirm that this is -- the underlined portion is an accurate description of what happened?


Page 9 of the supplementary document book; that is the shorter package.  It is up on the screen.

MR. REINER:  Is your question, Mr. Elson, directed to me?


MR. ELSON:  It is, Mr. Reiner, yes.


MR. REINER:  Yes.  I think what is underlined here is accurate.

MR. ELSON:  And what it says is that it's unavailable at a reasonable cost; is that what occurred?

MR. KEIZER:  This is actually the opinion of Concentric.


MR. ELSON:  I am asking Mr. Reiner to confirm that this is his understanding.

MR. REINER:  That's correct.

MR. ELSON:  Thank you.


And instead, OPG obviously settled on a different strategy, and under that strategy OPG reimburses actual costs, but the contractor suffers a penalty if it goes under budget, but OPG will still pay the actual costs; is that a rough summary of what the contracting strategy is for the RFR work component?

MR. REINER:  Under the target cost model, in general, cost is paid for, and incentives and disincentives are structured around a target cost.


Now, costs aren't always paid for.  There are circumstances where the quality of work, which is risk that clearly lies in the contractor space, if there is a quality of work issue that requires rework to be done, that is the contractor's cost.  So that is 100 percent in the contractor's space.


There are also warranty provisions, that if the work is faulty and the equipment fails, rectification is 100 percent in the contractor's space.


But assuming the job progresses without quality issues and without any warranty issues, then the cost, the cost is paid and the contractor is incentivized to achieve the target cost and target schedule because they would essentially be paying OPG back profits and overheads associated with that cost.


MR. ROSE:  Can I also clarify, when we talk about costs that are being paid we're talking about the direct costs related to performing the work, the scope of work for this R&FR project.


That is the target price.  The target price is set on that direct work.


The profit and overhead, referred to as a fixed fee, is set aside.  That is paid under the assumption that the project progresses against -- in accordance with the target price.


If the vendor goes over the target price, the profit and the overhead are no longer paid, and we start to recover those overages from the profit and overhead.  So the costs are actually deducted from previously paid profit and overhead.

MR. ELSON:  So let me just try to focus on the contractor costs, setting aside the fixed fee.  We understand that the profit or the fee is based on -- they're basically incentive payments.


MR. ROSE:  It is not just profit, though.  It is overhead as well.


MR. ELSON:  The profit and overhead.  Focussing on the costs of the contractor, under this target strategy you have basically full reimbursement of, let's say, reasonably incurred costs, so as to exclude, you know, quality issues.


Would that be a good summary?

MR. ROSE:  Yes, for direct work, except for rework or warranty work.

MR. ELSON:  Thank you.  I understand that the lion's share of the RFR work is done at that target, with that target price model.

MR. ROSE:  The execution phase, the actual refurbishment within the units during the refurbishment outage, are done under the target price contract model, which is a large percentage of the overall R&FR contract.  That is correct.


MR. ELSON:  And can you -- what, roughly, percent would that be?  75, 80, 90?


MR. ROSE:  About 70 to 80 percent.


MR. ELSON:  Thank you.  So 70 to 80 percent is the target pricing model that we were just discussing.

Now, under this RFR strategy, I understand that contractors would play an active role, but OPG would retain the ultimate control and risk; is that fair to say?

MR. REINER:  Well, OPG inevitably carries the risk associated with schedule delays.  It is a risk that can't be shed.

If there is a schedule impact that doesn't allow the unit to be returned to service when expected, that risk lies with OPG, and it manifests itself in a number of ways.


There's the obvious reputational risk associated with an overrun on the project, the asset is not available to produce electricity and generate revenue, so that is a risk that ultimately will remain with OPG.


MR. ELSON:  I guess my question was a bit more broad than schedule risk.  Perhaps I could just refer you to page 5 of our supplementary document book.  There's a discussion of the re-tube and feeder replacement strategy, and it says that OPG retains the ultimate control and risk.  Is that your evidence?


MR. REINER:  Yes.


MR. ELSON:  Thank you.


MR. REINER:  And that is in reference to what I just described.  I mean, ultimately what that tries to characterize in those few words is that there is an element of risk here that OPG will bear, that it is not able to shed.


MR. ELSON:  Now, another way to describe it would be to say there's shared incentives, with OPG bearing the primary risk.  Would that be a fair way to characterize it?


MR. REINER:  Well, I mean, that's what the words indicate here.


This is why we structured the project in a way that has OPG manage the work and have visibility into schedules and into the specific execution of work that the contractor is performing.


And the key here is, if you were in an incident that is similar to what the Point Lepreau station encountered, there was a technical issue that was known, and the contractor made a decision to proceed with -- understanding that there is a technical issue.


They made an assumption that they would be able to put forth a compelling case to the regulator that that technical issue won't cause a problem with operation of the reactor.


In OPG's view, the related risk of that decision comes back to the owner, and it did go back to the owner in the case of Point Lepreau, and that is why in our particular case we want visibility into the schedule, we want visibility into the work, and the reporting and progress of work will come up through the OPG project management so that when we see a decision like this being contemplated we can intervene and provide direction.


MR. ELSON:  And that infor --


MS. HARE:  Can I just ask for clarification?  When you say made a compelling case to go to the regulator, you're referring to the Canadian Nuclear Safety Authority?


MR. REINER:  The Canadian Nuclear Safety Commission, yes.


MS. HARE:  Commission.  Thank you.


MR. ELSON:  That is helpful information.  I guess my question was more focused on the words "primary risk", which appear on page 6, but, you know, I think in the interests of time I should move on.


Mr. Reiner or Mr. Rose, you have been with OPG since its inception; is that correct?


MR. REINER:  Yes, I have.


MR. ROSE:  As have I.


MR. ELSON:  And are you generally familiar, at a broad level, with the now suspended Darlington new-build project?


MR. REINER:  The new-build project was run independent.  It was actually a project that was run by the province, and OPG did support the province.


It was not something that was --


MR. ELSON:  You didn't run the project, you just supported it.


MR. REINER:  We did not run the project, and it was not something that was directly accessible, at least to me.  I'll let Mr. Rose comment.


MR. ROSE:  Yeah, I mean, I think OPG's portion was to support the province, and we also had, I believe, on evidence some funding for the site preparation project in case the decision was made to proceed with the project.


MR. ELSON:  Could you turn to page 52 of our original document book.  That is the larger document book, which is Exhibit K13.4.  And I apologize, the pagination got mixed up in the production, but it is page 52, which is a couple of pages in, at tab 16.


This is a Toronto Star article from May 2006, and there's a reference to this Darlington new-build project, and it is saying that the Energy Minister will stipulate that any new reactors must be built for a fixed price with none of the cost overruns that plagued past projects.


Now, the details are no doubt more complicated than that statement, but at a broad level would you say that this is roughly an accurate description of the government's cost containment goals for the Darlington new-build project?


MR. REINER:  Again, I would have to read this the same way you do, because the way that that work was executed, this was not privy to the normal OPG operations and project work.  I would have to read that and draw the same conclusions that you would read from that.


MR. ELSON:  If you could turn to page 55.  This is further on in the process in 2008, and there is, again, a discussion of the goal of the government to build reactors on a fixed-price basis so that ratepayers aren't saddled with debt if the project goes over budget.


Do you have any reason to dispute the accuracy of that statement?  Is that consistent with your understanding?


MR. REINER:  Well, I don't have any reason to dispute this statement.  I mean, I -- I'm reading it as a press release.


MR. ELSON:  And if you could turn then to page 57.  This is further on in the new-build process in 2009.  This is an article from the Globe.  And it discusses, again, the attempt to have a turn-key fixed-price basis for these new reactors, and it discusses how AECL was favoured, but AECL had concerns about the risk, and then ultimately Westinghouse wouldn't bid because it wouldn't provide a turn-key operation.


Does that accord with your understanding?


MR. REINER:  Again, not being involved in that project or having access to this information, my information is the same as yours.


MR. ELSON:  I will leave this shortly then.  But just to get to the end, which is page 59, this is an article from July of 2009 from the Star, and it discusses the outcome of the Darlington new-build project.


According to this article, Areva's bid came in at $23.6 billion.  That is the second underlining from the bottom of the page.  At the last underlined portion it says that Areva's lower price made sense because the French company wasn't prepared to take on as much risk as the government had hoped.  This made Areva's bid non-compliant in the end.


Is that consistent with your understanding, Mr. Rose?


MR. ROSE:  Yes, based on what is written here, yes, I don't have any reason to believe anything otherwise.


MR. ELSON:  And AECL's bid was the only one that was compliant, and it was more than three times what the province had expected to pay?


MR. ROSE:  That's what it says, yes.


MR. ELSON:  And ultimately that is why it was suspended?


MR. KEIZER:  Can I just note that although they're answering the questions they have indicated they have no knowledge of any of this because they weren't participants in the process.


MR. ELSON:  My understanding is that this doesn't conflict with any information that you, Mr. Rose and Mr. Reiner, have about this process.  Is that correct?


MS. HARE:  Well, I think they said they don't have any information, so...


MR. ELSON:  Do you have any information?  I mean, you must be generally aware of what occurred; I mean, you were the lead -- please go ahead.


MR. REINER:  No.  The new-build project was run by the province of Ontario.


MR. ELSON:  Of course.


MR. REINER:  There were resources that were seconded to the province to assist them.  It was done outside of the normal business of OPG.  The project organization had no access to that.  Periodically there were resources provided to do technical assessments.  That was done under confidentiality agreements.  That information was not -- that did not make its way back into the project organization in OPG.


And I personally had no direct involvement with that work.  So whether or not this is factually correct, all I can do is assume whoever the reporter was that wrote this collected the facts and stated them.  That --


MR. ELSON:  So your knowledge would be based on just, you know, what you may have discussed with people, I mean, that you would have had casual discussions about it, but no formal discussions --


MR. REINER:  There was --


MS. HARE:  So that means they're not going to testify to this.


MR. ELSON:  Thank you.


MS. HARE:  No, water-cooler talk doesn't count.


MR. ELSON:  That's fair.  My last question is whether in preparing your contracting strategy for the Darlington refurbishment whether you looked at the contracting strategies for the new build as a model or as an indication for what the government of Ontario is looking for in terms of cost containment.

MR. REINER:  We did not specifically look at what new build was doing, again, because we did not have access to that.  But the model, being a fixed-price, turn-key approach, is something that was assessed in our approach.

And we had discounted it because we did not see that as a reasonable approach.  The premiums were quite significant, and ultimately we could find ourselves in a situation that Point Lepreau was in, where decisions are being made about the assets that would ultimately then manifest themselves as a significant risk to the owner.


And we did not see that as -- a key learning for us in establishing this project was not to repeat that same mistake.

MR. ELSON:  I guess part of your job is to understand what the long-term energy principles mean.  You're trying to figure out what the government of Ontario is asking you to do.


As part of that process, I take it you didn't look at the requirements of the new build project as a template or comparison; is that correct?

MR. REINER:  We did not use the new build discussion as a template.  That's correct.

MR. ELSON:  Thank you.  I have no further questions.


MS. HARE:  Thank you, Mr. Elson.


So Ms. Feinstein, on behalf of the Lake Ontario Waterkeeper, you are up for cross-examination.
Cross-Examination by Ms. Feinstein:


MS. FEINSTEIN:  Thank you, Madam Chair.  I would like to start by just confirming some of the costs that already are in OPG's evidence, for one that the Darlington refurbishment project is predicted to cost about $12.9 billion; it that --

MS. HARE:  Sorry, I see that we have a compendium.  Should we give that an exhibit number first?

MR. MILLAR:  Madam Chair, it is K14.1.
EXHIBIT NO. K14.1:  LAKE ONTARIO WATERKEEPER CROSS-EXAMINATION COMPENDIUM for panel 8.


MS. HARE:  Thank you.  I assume you're going to be referring to it.

MS. FEINSTEIN:  Thank you.

So, sorry, my first question then was about the whole cost for the Darlington refurbishment project.

MR. ROSE:  OPG's high-confidence estimate, as provided in Exhibit D2-2-1, attachment 5, is that the project will cost $12.9 billion.


MS. FEINSTEIN:  Thank you.  And how much of that will be spent during the proposed test period?

MR. ROSE:  I'm looking to Exhibit D2-2-2, which is our revised submission on July 2nd, 2014.  Page number 7, lines 14, 15 to 16, in 2014 we will spend 839.9 million, and in 2015, $842.5 million.

MS. FEINSTEIN:  Okay.  Thank you.


And then at the Darlington site -- I'm referring to page 4 of the Lake Ontario Waterkeeper compendium now, the undertaking response, JT2.4, and according to that, the table on that page, the total environmental monitoring costs for the whole of the Darlington nuclear generating station is about $9.2 million.


Does that include the costs of the refurbishment monitoring, or monitoring that's part of the refurbishment project?

MR. ROSE:  So first off, the response to the interrogatory refers to the estimated 2014 and 2015 environmental programs for monitoring support only.  It doesn't include the work that's being done in response to the environmental assessment, such as the safety improvement opportunities projects.  Just to be clear on that.


The first line does refer to refurbishment environmental support.  So within the refurbishment organization itself, we have people that are dedicated to this program, to the environmental monitoring program.


And there are a number of specific initiatives that were identified and funded within the refurbishment and stations work programs.

MS. FEINSTEIN:  Okay.  So to clarify, these monitoring costs are for the whole of the Darlington nuclear generating station.  It includes some refurbishment costs, but not the environmental assessment costs?

MR. ROSE:  Sorry, I didn't -- it doesn't include the environmental monitoring for the Darlington station.  It says incremental for the monitoring for the refurbishment, as listed here.


It includes some of the -- the environmental support that are directly in refurbishment.  It doesn't include the environmental programs funded by the Darlington station or the corporate offices for doing their ongoing environmental monitoring.

MS. FEINSTEIN:  Okay.  So then the costs of the environmental assessment monitoring programs, which can be found on page 3 of Waterkeeper's compendium, the costs for these environmental assessment projects would not be included in that other -- the undertaking response table?

MR. ROSE:  I believe these are funded -- these are initiatives that were outcomes of the Darlington refurbishment environmental assessment that are funded by the environmental department within OPG.

MS. FEINSTEIN:  Okay.  So they are separate, then, from the other costs?


MR. ROSE:  These are separate.


MS. FEINSTEIN:  Okay.  Thank you.


MS. HARE:  Just so I understand, so if I wanted to understand what the total environmental costs were, do I add up the numbers in the Waterkeeper's compendium on page 3 and the numbers you give on page 4?

MR. ROSE:  I believe these are -- these are responses to the request of what are the incremental amounts to the studies that the Darlington refurbishment environmental assessment committed to performing.


So they are not the total cost of the environmental management at Darlington; they're the incremental initiatives that were undertaken.


MS. HARE:  And how would I find what the total environmental costs are?

[Witness panel confers]


MR. ROSE:  So the total refurbishment environmental costs would be the follow-up program and the initiatives on the next page.


The costs of the environmental program itself would be in other -- within the nuclear operations panel and/or the corporate panels where the environmental program costs are contained.


MS. LONG:  Are you saying the environmental department is a corporate department?  As opposed to -- it doesn't directly relate to Darlington?

MR. ROSE:  There are -- we have a corporate environmental department, and we have -- I believe we have environmental folks at Darlington that are what we call centre-led, assigned to Darlington.  So the environmental program is a corporate cost even though we have people performing work at Darlington.


They are -- that work program is funding some of the work that we've committed to, but in refurbishment itself, we also have dedicated environmental folks.

MS. LONG:  I'm going to wait, Ms. Feinstein, if you can flush some of this out before you before we ask questions.


MS. HARE:  Go on, and then we're going to ask...


MS. FEINSTEIN:  I will try and see.


It seems to me there would be three different categories of environmental monitoring that are happening at the Darlington nuclear generating site.

One is all operations of Darlington nuclear, and there seems to be a second category, which is the environmental assessment monitoring that is happening at the site, pursuant to environmental assessment requirements that are part of the refurbishment approval program.


And then is there a third category of environmental monitoring that has to do with the refurbishment project, but is separate from the environmental assessment monitoring costs?

MR. ROSE:  So I believe in both of these interrogatories, they're -- we're providing you with the information about the incremental amounts that are beyond the normal corporate environmental management program, that are related specifically to the activities that Darlington is undertaking, the specific monitoring that are related to the Darlington refurbishment as committed in the environmental assessment, and it includes staff within Darlington refurbishment that are monitoring this work, as well as interfacing with our vendors on their environmental programs.


MS. FEINSTEIN:  Okay.  So the addition of these -- the costs in these two tables wouldn't include all environmental costs at the site.


MR. ROSE:  I think they both -- they both reference "incremental".  So I believe they wouldn't be complete -- the entire environmental costs for Darlington as a whole.


MS. FEINSTEIN:  But they would be quite comprehensive costs of the Darlington refurbishment?


MR. ROSE:  These are for the incremental environmental monitoring programs that were committed to by the Darlington refurbishment environmental assessment.


MR. KEIZER:  Maybe to be of assistance, is it -- that we can see if we -- I think what my friend is looking for, and maybe the disconnect is, what's the total?  And the interrogatory or the undertaking response relates to the incremental.


And I think what people are trying to understand is, what's the total environmental cost, either spent or based upon these parameters, for the 2014/'15 year, based on --


MS. HARE:  Yes.  That would be helpful, because when I look at the --


MR. KEIZER:  Is that my understanding?


MS. HARE:  -- interrogatory 001 I don't see that it is asking for incremental costs.  And then JT2.4 says "to other environmental budgetary programs in addition to those already identified", which I would have thought would be comprehensive in number 1, and now it sounds like it is not.

MS. LONG:  And then I have to say, Mr. Keizer, I became more confused when Mr. Rose said that contractors may be undertaking some environmental responsibilities, which then, are they added back and OPG is paying for them, so that becomes part of this number that we're not seeing here either?


So I think a delineation with a total and maybe those amounts set out would be helpful.  I don't want to ask for an undertaking on your behalf, but it would be helpful for the Panel.  I think we are a bit confused.


MR. KEIZER:  That's fine.  I think we can try to do that so we can avoid the confusion.  My sense is that -- well, I am not going to speculate, so we will do the best we can to provide --


MS. HARE:  Can you give that a number, please?


MR. ROSE:  Just with respect to our contractors, our contractors are expected to have an environmental program in alignment with OPG's environmental program.


So within their contracts that we establish with their vendors, there would be work done of an environmental nature to ensure that they're compliant with our requirements.  Those costs would be included in the contracts that we have and within our overall estimate.


MR. KEIZER:  And that OPG would monitor that.


MR. ROSE:  OPG would monitor through its oversight.  That's why we have people set aside in the refurbishment organization to ensure compliance of our contractors with our own requirements.


MR. KEIZER:  So, sorry, just so we leave the record clear, so I think what -- and maybe my friend can tell us whether we've got this undertaking right, and the Panel as well, given your interest, is that we are attempting to provide not just the incremental numbers but an indication of the budgeted for 2014/'15 environmental expenditures associated with the Darlington refurbishment project?


MS. HARE:  Yes.


MR. KEIZER:  Is that fair game?


MS. HARE:  Is that --


MS. FEINSTEIN:  That would be very helpful, thank you.


MR. MILLAR:  J14.5.
UNDERTAKING NO. J14.5:  TO PROVIDE NOT JUST THE INCREMENTAL NUMBERS BUT AN INDICATION OF THE BUDGETED FOR 2014/'15 ENVIRONMENTAL EXPENDITURES ASSOCIATED WITH THE DARLINGTON REFURBISHMENT PROJECT.


MS. DUFF:  I did have a question.  Perhaps it was just loose words, but I see on JT2.4 it says "environmental programs at Darlington", and then in other places it talks about the Darlington refurbishment project.


I don't want to put too fine a point on it, but incremental to business as usual Darlington?  That is what I was thinking, so I was confused by that.  So if somehow that undertaking can just make sure the words are clear in describing exactly what --


MR. KEIZER:  That it's in respect of the project?


MS. DUFF:  Yes.


MR. KEIZER:  Clear.  Thank you.


MS. FEINSTEIN:  Okay.  So I have a couple questions about the relationship between the environmental assessment monitoring activities and other environmental monitoring activities that happen at the Darlington nuclear generating station.


In the response to LOW's Interrogatory No. 3, which is on page 14 of our compendium, OPG noted that environmental assessment and other environmental monitoring activities are separate and distinct.


So there are specific projects that are required pursuant to the environmental assessment follow-up plan, and that those monitoring activities are distinct from other refurbishment monitoring activities that happen at the site.  Is that correct?  This was sort of...


MR. REINER:  Yes.  The environmental monitoring programs carry on beyond the time that the Darlington station is returned to service after refurbishment.  So they do carry on beyond the refurbishment period; that's correct.

MS. FEINSTEIN:  Okay.  And reporting requirements are also different.  So the monitoring projects are separate and reporting is also separate.


MR. REINER:  Reporting is also separate, and those programs would get built into the -- into the corporate environment group and the Darlington station operations' environment group to execute.


MS. FEINSTEIN:  And this is also what you explained during last week's technical conference, and the transcript supporting that can be found on page 22 of Waterkeeper's compendium.


These responses suggest that the processes are quite distinct, and yet integration between these different kinds of environmental studies would be very beneficial, I think, for a holistic understanding of the environmental impacts of that site, and that the surrounding environment doesn't really care which impacts are part of which aspect of the project.


I couldn't find any reference in the other environmental policy documents that you provided in your evidence that dealt specifically with that issue of integrating the different kinds of assessments that are done.  I looked in the Environmental Management Plan and the Environmental Management System, the Project Requirements Guideline, all of which were provided to Waterkeeper pursuant to interrogatories, but none mentioned the integration of environmental assessment studies and these other Darlington refurbishment environmental studies.


MR. REINER:  Yes.  And maybe if I can provide some clarification.  So specifically related to what takes place regarding environment during the refurbishment period, the project needs to deal with things like noise abatement, groundwater flows, spills that might result from machinery, that sort of thing.


So it is very contained inside the project, which is, as Mr. Rose described, there is a requirement for each of our contractors to abide by the regulatory requirements, as well as what is stipulated in the environmental assessment.  So those are specific to the activity that occurs during the refurbishment period.


The environmental assessment also speaks to the impact that the continued operation of the station has potentially on the environment, and that's why those programs are distinct, because they will get managed and executed independent of the project.


They will deal with effluent monitoring.  For example, one of the requirements is to do an assessment to see if the studies that were provided during the environmental assessment that dealt with the impacts on fish larvae, for example, if those are still sound in the continued operation phase.


So the project wouldn't undertake that activity.  It's is a program that will get developed, and then it will get executed by the environment group.


Now, it does all come together underneath the environmental assessment.  I believe you're correct in identifying that there isn't a single document anywhere that sort of pulls all of it together.


What we've provided is really tied to how the work gets executed and what specific impacts are being dealt with during each of the phases, the project execution phase and then the continued operation phase.


MS. FEINSTEIN:  Okay.  If you could turn to page 8 of our compendium, to section 1.5, towards the bottom paragraph of the page.  The environmental follow-up program seems to require that these environmental assessment projects are incorporated within existing programs and that there is some kind of integration between those programs?


MR. REINER:  Yes.  Again, this -- so this would be the combination of -- the station itself will ultimately have the accountability and resources to ensure that those programs get executed in the continued operation phase of the station.

The programs are being developed, they're being developed by the environment group, but the execution will -- it will be an integration of the corporate environment group with the station.

MS. FEINSTEIN:  And so that integration would just be making sure that both happen?  Not necessarily that there is continuing communication between both types of assessments?

MR. REINER:  I mean, ultimately the overall accountability for ensuring that the program requirements are satisfied goes to the corporate group.


The execution of specific activities -- monitoring, for example, effluent monitoring -- would be done by the station.

But it would tie back through the corporate environment group.

MS. FEINSTEIN:  Okay.  Maybe I will move on.


The section 2 of the environmental assessment follow-up plan can be found on page 11 of the compendium, and it brings this point up again.


Point 3 on that page requires OPG to identify how each element in the environmental assessment follow-up plan will be incorporated and coordinated with the Darlington nuclear site monitoring programs.


So is that also consistent with what you had said?

MR. REINER:  Yes.  That is what we expect.  So the programs will get developed, they will get coordinated through the station.  And ultimately I think the overall accountability lies with the environment group, but the station will do the work.

MS. FEINSTEIN:  Okay.  And I am more interested in what that means sort of on the ground and how these monitoring activities are conducted.

So for example, if there were to be a spill at the Darlington site -- which there has been already in construction that's happened so far -- that would undoubtedly affect the ground conditions or the soil conditions, which I would think would impact storm water testing, so testing the run-off from those contaminated sites and into the water.


That seems like an example of where the monitoring of the refurbishment project and construction would have a very real impact on environmental assessment monitoring.

So is there some kind of process where those different environmental monitoring projects would understand that an event like that occurred?

MR. REINER:  You're quite right.  So, again, just to draw kind of a distinction, the ongoing monitoring programs were more about what impact does the station have in the next 30 years on -- and there were specific programs around effluent and the impact that would have on fish and fish larvae.  It is a very separate thing.


What you're getting at as part of sort of the normal execution of work, it is quite possible to have a spill.

There are processes in place today that require us to report those spills.  There are monitoring systems in place today that would monitor groundwater in a variety of locations that would also be utilized as part of that process.


During the refurbishment project, the refurbishment project will utilize exactly those same processes.  We have environmental people assigned to the project.  They're there to help manage and oversee those issues.  It actually becomes a combination of, you know, the contractors -- our contractors are ultimately going to be held accountable for dealing with the impacts of a spill, if the spill is a result of their work.


Our oversight will ensure that there is compliance with the requirements under the regulations.  And so we would use similar systems, we would use -- and I can give you another example:  tritium emissions.  There are systems in place today that monitor tritium emissions.  Any impact that the refurbishment project would have on those emissions would be seen through that monitoring that already takes place today.


Where the refurbishment project needs to take additional steps is because it's going to be -- it is already a construction site.  There are vehicles, there's traffic.  Earth is being moved.  So all of those environmental impacts become specific to the project, and systems are put in place to manage that.

MS. FEINSTEIN:  Sure.  I understand that.

And it sounds, from your response, like those aren't things that will necessarily be included in the environmental assessment?

MR. REINER:  The environmental assessment does require us to mitigate those impacts.

So it deals with both items sort of -- it deals with the construction activities and the impact that those construction activities have on the environment.  And then it deals with the ongoing monitoring, the impact that the station operation has on the environment in its second life.


So they are somewhat distinct, but it does deal with both of those requirements.

MS. FEINSTEIN:  Okay.  Thanks.  I know that we're sort of running out of time and I want to finish this.  I have some questions about how the budgets for the environmental assessments are set.

Is there a specific committee or group that proposes these budgets to the board of directors?  And it's on a basis of these reports that the budgets are determined annually?

MR. REINER:  So any -- the budgets associated with the systems or the resources that the station utilizes or that are part of the corporate function where there are resources that are dedicated to the environmental work, those budgets are established as part of the normal business planning process.  So they get included in the business plan.


The costs for dealing with the environmental -- management of the environmental impacts of the refurbishment project are included in our $10 billion estimate.


And those would be -- those budgets and those costs would be established by the project.

MS. FEINSTEIN:  Okay.  And I imagine that these costs aren't developed with the support of any of the regulatory bodies that are in charge of assessing the adequacy of those projects, or the Canadian Nuclear Safety Commission or the Ministry of Environment isn't part of preparing --


MR. REINER:  They're typically not part of preparing budgets.  Their role is to ensure that we meet the requirements.

MS. FEINSTEIN:  Right.  Since the undertakings and the interrogatory responses have been provided that sort of detail the budgets for environmental assessments, there have been some legal developments concerning Darlington's new build project.


Justice Russell of the Federal Court has overturned the Canadian Nuclear Safety Commission's approval of the new build project on the grounds that the environmental assessment was not conducted sufficiently.

More specifically, its assessments of the site's storm water and its impact on local water quality was seen as being inadequate, and it's been asked to be redone.


Additionally, the Federal Court is in the process of judicially reviewing the Canadian Nuclear Safety Commission's approval of the Darlington refurbishment project as well, on some similar grounds, assessing the adequacy of the consideration of impacts to the local aquatic environment.


Do these legal changes mean that any of the budgets are being reassessed at OPG, or re-examined?

MR. REINER:  Well, at this point in time we don't yet know the outcome of that challenge, but certainly, depending what the outcome is, there is a potential that there would be an impact.


MS. FEINSTEIN:  Okay.  So since those numbers do still hold, I have some questions about specific program elements of the environmental assessment follow-up program.

So on page 5 of our compendium, there's a breakdown; this is from the environmental assessment follow-up program document.  And I would just like to know how each of these program elements correspond with the budgets that were provided on the first page of our compendium, so there might be some page flipping, but...


Page 5 of the compendium references a surface water study.  Does this coordinate with the effluent characterization in the study -- sorry, in the table provided on page 3 of our compendium?

MR. REINER:  Yes.  I think that's correct.

MS. FEINSTEIN:  Okay.  Great.  Then program element 2 is on page 6 of our compendium.  Apparently this program element involves monitoring runoff during the refurbishment process.


So if it's scheduled to happen during the refurbishment, I am assuming it's not going to occur during the test period, and it's not included in the budgets that you have provided.


MR. REINER:  So that's one, the ground -- the water monitoring.  We would be relying on station systems that are already in place to do that monitoring.  And so it would show up in Undertaking J2.4.


MS. FEINSTEIN:  Okay.  But not the panel on page 3 of our compendium?


MR. REINER:  Sorry?


MS. FEINSTEIN:  It wouldn't be on page 3 of our compendium?


MR. REINER:  No.  That's not on Interrogatory 001.


MS. FEINSTEIN:  Okay.  Then program element 3, the aquatic habitat and biota monitoring element.  I imagine that would be similar, since that is also supposed to be during the refurbishment phase, that that study wouldn't be included in the table.


MR. REINER:  No.  So that one would be -- that one would be in the entrainment study.  I think that is covered there.


MS. FEINSTEIN:  Actually, I wonder if this might be better as an undertaking to look through each program element in the follow-up program elements table and see exactly what the expected cost for each program element will be during the test period specifically and whether the program element will be completed during the test period or started during the test period or not.


MR. REINER:  We could do that, yes.

MR. MILLAR:  J14.6.
UNDERTAKING NO. J14.6:  FOR THE TABLE THAT STARTS ON PAGE 5, to look through each program element in the follow-up program elements table and see exactly what the expected cost for each program element will be during the test period specifically and whether the program element will be completed during the test period or started during the test period or not.

MS. HARE:  Is it clear what the undertaking request is?

MR. REINER:  So the undertaking asked for the table that starts on page 5, to identify the budget that has been established for the test period for each of those programs.


MS. HARE:  Thank you.


MS. FEINSTEIN:  And if it is helpful, I can try and clarify it as well, just exactly what information I would like or in what form.


MR. REINER:  Okay.


MS. HARE:  Can you do that now?


MS. FEINSTEIN:  At the moment?


MS. HARE:  Yes.


MS. FEINSTEIN:  Okay.


MS. HARE:  Just so that it is on the record.


MS. FEINSTEIN:  Okay.  So for each program element -- it's given a reference number on this table -- could I get the expected commencement date, the expected completion date, if those things are possible, and the expected amount that that program element would require during the test period specifically.


MR. REINER:  Yes.


MS. FEINSTEIN:  Thank you.


Finally, the fisheries authorization.  This is on page 3 of our compendium.  The fisheries authorization is expected to cost $100,000.  Is this the same fisheries authorization that is referred to in Undertaking JT2.5, which is on page 16 of our compendium?  We were speaking during the first technical conference about when approval was expected by the Department Of Fisheries and Oceans.

MR. REINER:  That's correct, yes.


MS. FEINSTEIN:  Okay.  And you also mentioned during the technical conference that you would submit that application to the Department of Fisheries and Oceans by the end of June?


MR. REINER:  Yes.


MS. FEINSTEIN:  Has that been submitted?


MR. REINER:  And I believe that has been submitted, yes.


MS. FEINSTEIN:  When do you expect a response from the department?


MR. REINER:  I would have to get back on when we expect the response, but it is -- we expect it in very short order, but we can provide a date on when we would expect to have that.


MS. FEINSTEIN:  That would be helpful, thank you.

MR. MILLAR:  J14.7.

UNDERTAKING NO. J14.7:  TO ADVISE THE DATE OPG EXPECTS A RESPONSE FROM THE DEPARTMENT OF FISHERIES AND OCEANS.


MS. FEINSTEIN:  How long had OPG been in discussions with the Department about this permit?  Was it a matter of months or a matter of years?


MR. REINER:  That I don't know offhand.  I believe it is many months.  It's possible that it would span a year, but I would have to get back to you on that.


MS. FEINSTEIN:  Is that possible to do?


MR. REINER:  Yes.

MR. MILLAR:  J14.8.
UNDERTAKING NO. J14.8:  TO ADVISE HOW LONG OPG has BEEN IN DISCUSSIONS WITH THE DEPARTMENT regarding its fisheries authorization.


MS. HARE:  Ms. Feinstein, are you almost done, because we do have a hard stop.  We have a Board meeting at one o'clock.

MS. FEINSTEIN:  Yes.  I only have a few more questions.


MS. HARE:  Okay.


MS. FEINSTEIN:  Addressing the adaptive management plan, in OPG's response to Waterkeeper Interrogatory 007, which is page 17 of our compendium, OPG explained that adaptive management would only be pursued if the results from monitoring programs exhibited environmental impacts that were more severe than initially thought.  Is this correct?


MR. REINER:  That's correct, yes.


MS. FEINSTEIN:  Sections 3.1 and 3.3 of the follow-up plan, which are in our compendium, page 25, seems to require adaptive management approaches to be applied to the impingement and entrainment study, as well as the thermal monitoring programs.  This seems to be a bit different than seeing if they would be required in the future.


MR. REINER:  I think the adaptive management becomes an outcome of what the monitoring tells you.  If the monitoring provides information that is different from what was initially assessed in the environmental assessment, so more impact on fish larvae, for example, than what was in the studies in the initial environmental assessment, then OPG has a requirement to respond to that through an adaptive management program.


So the monitoring takes place.  The assessment takes place.  And then the program gets adjusted to mitigate any potential impacts that may be different than what was seen in the initial studies.


MS. FEINSTEIN:  Okay.  So adaptive management programs, always dependent on the results of monitoring, and so they could very well not be required --


MR. REINER:  Yes.  Thus adaptive management.


MS. FEINSTEIN:  Right.  Okay.


I did have some other questions, but they were addressed by the panel already.  The only last thing I wondered if I could do is just clarify the different environmental oversight bodies that would be relevant to the refurbishment project.


There's the Darlington environmental review team.  Is that distinct from the environment group at OPG?  There's a -- it seems to be a separate environment group.


MR. REINER:  It includes people from the environment group, that team, and it includes local station folks as well.


MS. FEINSTEIN:  Okay.  So they are distinct.


And the risk oversight committee and the nuclear oversight committee?


MR. REINER:  Those are different.  The nuclear oversight committee is a committee of the board of directors.  And they do receive environmental reports.


And the risk oversight committee is an executive-level committee in OPG.  That includes executive management from across the company.  And they also would receive environmental reports and assessments of environmental risk.

MS. FEINSTEIN:  Okay.  And they do as well.


And that's it for my cross, thank you.


MS. HARE:  Yes, thank you.


Sorry, Mr. Poch, but you are going to be held over until tomorrow.  We will start with you tomorrow morning.


MR. POCH:  Yes.  I will talk to Mr. Stephenson as to which of us will go first, but one of us will definitely be ready, and I can advise that, subject to what I get back in terms of interrogatory responses, I am hoping to avoid the need for any in camera cross.


MS. HARE:  Oh, okay.  That's what I was going to ask next, as to, if there is in camera, when it would be best to do, first thing or at the end.


MR. POCH:  The end --


MS. HARE:  You will advise tomorrow.  That's fine.


MR. POCH:  Thank you.


MS. HARE:  Okay.  Thank you.  So we will meet tomorrow at 9:30.


--- Whereupon the hearing adjourned at 12:34 p.m.
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