
Friday, July-21-14 
File No. EB-2014-0226 

Ms. Kirsten Walli 
Board Secretary 
Ontario Energy Board 
Yonge-Eglington Centre 
P.O. Box 2319  
2300 Yonge Street, Suite 2700 
Toronto, Ontario M4P 1E4 

Dear Ms. Walli 
Re: wpd Fairview Wind Incorporated – New application for an order to determine the 

location of distribution facilities within Road Allowances 

On behalf of wpd Fairview Wind Incorporated, I enclose two copies of the wpd 
Fairview’s Application under Section 41(9) of the Electricity Act to determine the location of 
wpd Fairview’s distribution within certain road allowances located in the Township of 
Clearview, Ontario.  

In accordance with Board Staff’s previous direction, a searchable PDF copy of the 
application has also been filed electronically through RESS  

Yours Truly, 

Jaclyn D’Angelo 
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IN THE MATTER of the Ontario Energy Board Act, 1998, S.O. 
1998, c. 15, Schedule B, (the “OEB Act”); 

AND IN THE MATTER of an Application by wpd Fairview 
Wind  Incorporated for an Order or Orders pursuant to section 
41(9) of the Electricity Act, 1998, S.O. 1998, c. 15, Schedule A 
establishing a location for the applicant’s distribution facilities 
on public road owned by the Municipality of Clearview 
Township, Ontario, as set out in this application.   

APPLICATION 1 

The Applicant wpd Fairview Wind Incorporated (“wpd Fairview” or the “Applicant”) is a 2 

New Brunswick corporation with its headquarters located in Mississauga, Ontario. wpd 3 

Fairview is developing the Fairview renewable wind energy development project (the 4 

“Fairview Wind Project” or the “Wind Project”) in Clearview Township, Ontario (the 5 

“Municipality”). 6 

wpd Fairview hereby applies to the Ontario Energy Board (the “OEB” or the “Board”) 7 

pursuant to section 41(9) of the Electricity Act, 1998, S.O. 1998, c. 15, Schedule A (the 8 

“Electricity Act”) for an order or orders establishing a location for wpd Fairview’s 9 

distribution facilities to run beneath a portion of Fairgrounds Road and including a portion 10 

through the intersection of Sideroad 21/22 and Fairgrounds Road (the “Clearview 11 

Township Road Allowances”), more particularly described in Exhibit C, Tab 1, Schedule 1. 12 

wpd Fairview requests that the Board expedite its hearing of this Application in accordance 13 

with sections 2.10 and 7.01 of the Board’s Rules of Practice and Procedure because as the sole 14 

owner of the Clearview Township Road Allowances, the Municipality is the only person or 15 

entity directly affected by this Application. 16 

The Applicant also requests that the Board, in hearing this Application, be guided by its 17 

mandate, under section 1(1)(5) of the OEB Act, to “promote the use and generation of 18 

electricity from renewable energy sources in a manner consistent with the policies of the 19 
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Government of Ontario, including the timely expansion or reinforcement of transmission 1 

systems and distribution systems to accommodate connection of renewable energy 2 

generation facilities.” 3 

The individuals named below are the authorized representatives of the Applicant for the 4 

purpose of serving documents on the Applicant throughout this proceeding: 5 

 6 

The Applicant: 7 

 8 

wpd Fairview Wind Incorporated 9 

2233 Argentia Road 10 

Suite 102 11 

Mississauga ON L5N 2X7 12 

 13 

Attention: Jesse Long (58647L) 14 

Attention: Ian MacRae 15 

Attention: Jaclyn D’Angelo 16 

 17 

Tel: (905) 813-8400  18 

Fax: (905) 813-7487 19 

Email: Jesse@wpd-canada.ca 20 

Email: Ian@wpd-canada.ca 21 

Email: Jaclyn@wpd-canada.ca 22 

 23 

Additional written evidence, as required, may be filed in support of this Application and 24 

may be amended from time to time prior to the Board’s final decision.  25 

The Applicant requests that the Board proceed by way of written hearing, pursuant to 26 

section 34.01 of the Board’s Rules of Practice and Procedure.  27 

mailto:Jesse@wpd-canada.ca
mailto:Ian@wpd-canada.ca
mailto:Jaclyn@wpd-canada.ca




Filed: July 21, 2014 
EB –2014-0226 
Exhibit B 
Tab 2 
Schedule 1 
Page 1 of 5 

APPLICATION SUMMARY 1 

This is an Application by wpd Fairview for an order or orders pursuant to section 41(9) of 2 

the Electricity Act establishing the location of the Applicant’s distribution facilities on the 3 

Clearview Township Road Allowances, as set out in Exhibit C, Tab 1, Schedule 1.  4 

The Applicant 5 

The Applicant wpd Fairview is a New Brunswick corporation and is headquartered in 6 

Mississauga, Ontario.  7 

The Applicant is a wholly-owned subsidiary of wpd europe GmbH (‘wpd europe”). wpd 8 

europe is a German corporation that is engaged in the business of developing and operating 9 

renewable wind energy facilities in Germany and other parts of the world. 10 

A chart that depicts the underlying ownership structure of the Applicant is included at 11 

Exhibit B, Tab 3, Schedule 2. 12 

The Fairview Wind Project 13 

The Applicant is the proponent of the Fairview Wind Project.  The Wind Project will consist 14 

of 8 SENVION (formerly known as REpower) MM92-2.05 MW wind turbine generators 15 

owned and operated by the Applicant and will contribute 16.4 MW of renewable energy to 16 

Ontario’s electricity grid. In May 2010, the Applicant was awarded a contract with the 17 

Ontario Power Authority (“OPA”) under the OPA’s Feed-In-Tariff Program (“FIT 18 

Program”) in respect of the Wind Project. 19 

The Distribution System 20 

To transport electricity generated by Turbines 2 and 7 to the Switching Station, the 21 

Applicant will run approximately 2 km of 44 kV collector line underground beneath 22 

Fairgrounds Road to County Road 91 and onto the property hosting the Switching Station 23 

(the “Fairgrounds Collector Line”). To transport electricity generated by Turbines 1,3,4,5,6,8 24 
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to the Switching Station, the Applicant will run a 44 kV collector lines underground beneath 1 

County Road 91 east  approximately  0.5 km to the Switching station on the property 2 

hosting Turbine 5 (the “County Rd 91 Collector Line”).  To convey the electricity generated 3 

by the Wind Project to the Independent Electricity System Operator (“IESO”) controlled 4 

grid, the Applicant intends to construct a 44 kV electrical power distribution line (the 5 

“Distribution Line”) to connect to an existing overhead local distribution system located 6 

along County Road 91 and running to Hydro One Network Inc.’s (“HONI”) Stayner 7 

Transmission Station, which is in turn connected to the IESO-controlled grid. As such, wpd 8 

Fairview is a distributor as defined in the Electricity Act.  9 

The Fairgrounds Collector Line, County Rd 91 Collector Line, Distribution Line and its 10 

associated facilities are collectively referred to in this Application as the “Distribution 11 

System”.  The Distribution System is more particularly described in Exhibit C, Tab 1, 12 

Schedule 1. 13 

Statutory Rights of Distributors  14 

The Applicant intends to locate certain facilities associated with the Distribution System 15 

within the Clearview Township Road Allowances, as particularly described in Exhibit C, 16 

Tab 1, Schedule 3. Pursuant to section 41(1) and 41(5) of the Electricity Act and the Board’s 17 

Decision and Order in EB-2010-0253 (the “Grey Highlands Decision”),1 as a distributor, 18 

wpd Fairview may construct or install distribution facilities over, under or on any public 19 

streets or highways without the consent of the owner of, or any other person having an 20 

interest in, such streets or highways.  21 

As set out in Exhibit D, Tab 1, Schedule 4, a balance of environmental, social, technical and 22 

economic considerations have resulted in wpd Fairview’s decision to locate the Distribution 23 

System within the Clearview Township Road Allowances. However, as detailed in Exhibit 24 

D, Tab 1, Schedule 2, the Municipality has effectively refused to engage in discussions with 25 

                                                      
1 Decision and Order in EB-2010-0253 dated January 12, 2011 ( the “Grey Highlands Decision”) 
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the Applicant regarding the location of the Distribution System within the Clearview 1 

Township Road Allowances.  2 

Request for Agreement to Occupy the Road Allowances 3 

Given the Applicant’s statutory right to locate the Distribution System within the Road 4 

Allowances, the only outstanding issue with respect to wpd Fairview’s use of the Road 5 

Allowances is the precise location of the Distribution System within the Clearview 6 

Township Road Allowances.  7 

Although under no statutory obligation to do so, the Applicant reached out to the 8 

Municipality to commence the negotiation process for an agreement to occupy and engage 9 

in certain construction activities within the Road Allowances related to the Distribution 10 

System, and begin negotiations regarding the terms of a road use agreement pertaining to 11 

the Applicant’s use of the Road Allowances.  12 

With respect to the Distribution Line and the County Rd 91 Collector Line, the Applicant 13 

has engaged in the negotiation process with the Simcoe County and anticipates that the 14 

Applicant and the County can reach an Agreement.  15 

With respect to Fairgrounds Collector Line in the Clearview Township Road Allowances, 16 

which is the subject of this Application, the Municipality has continuously deferred the 17 

Applicant’s requests to meet on the basis that the Applicant’s request was premature. The 18 

Municipality has effectively refused to engage with the Applicant with respect to the precise 19 

location of the Distribution System within the Clearview Township Road Allowances. The 20 

Municipality has continuously rebuffed the Applicant’s efforts to engage in discussion 21 

about the Distribution system details.  As a result of the Municipality’s conduct, the 22 

Applicant has not obtained a permit or agreement to occupy the Road Allowances, and has 23 

been unable to reach an agreement with the Municipality regarding the location of the 24 

Distribution System within the Road Allowances.  The Municipality’s response to the 25 
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Applicant’s attempts to engage in discussions between the parties is more particularly 1 

described in Exhibit D, Tab 1, Schedule 2.  2 

The Proposed Road Use Agreement  3 

In anticipation of discussions with the Municipality regarding the location of the 4 

Distribution System within the Clearview Township Road Allowances, the Applicant 5 

prepared a proposed road use agreement (the “Road Use Agreement”) to facilitate 6 

negotiations with the Municipality and to document the rights and obligations of the parties 7 

regarding the location of the Distribution System within the Road Allowances.  8 

Pursuant to the terms of the proposed Road Use Agreement, the Municipality would affirm 9 

the Applicant’s right to use the Road Allowances for the Distribution System and agree to 10 

the location of the Distribution System within the Road Allowances. In exchange, the 11 

Applicant would provide certain protections to the Municipality, including security to 12 

guarantee the Applicant’s performance of its obligations under the proposed Road Use 13 

Agreement. The terms of the proposed Road Use Agreement are consistent with a 14 

distributor’s obligations under section 41 of the Electricity Act.  The provisions are discussed 15 

in greater detail in Exhibit D, Tab 1, Schedule 3. 16 

Potential Impacts 17 

The Applicant’s use of the Road Allowances will not prejudice the Municipality. In 18 

particular, in its Renewable Energy Application, wpd Fairview identified and developed 19 

mitigation measures for all the significant environmental effects of the Wind Project, 20 

including the Distribution System.  21 

However, as detailed in Exhibit D, Tab 1, Schedule 2, the Municipality’s delay or failure to 22 

enter into a road use agreement with wpd Fairview could cause significant prejudice to the 23 

Applicant in the form of increased costs caused by construction delays, and could affect the 24 

Applicant’s ability to meet certain milestones with respect to its FIT Contract.  25 



Filed: July 21, 2014 
EB –2014-0226 
Exhibit B 
Tab 2 
Schedule 1 
Page 5 of 5 

The Board’s Authority to Determine the Location of the Distribution System 1 

Pursuant to section 41(9) of the Electricity Act, in the event of any disagreement, the Board 2 

may determine the location of the structures, equipment or facilities pertaining to a 3 

distribution system that a distributor intends to construct on any street or highway. In this 4 

case, because the Applicant and the Municipality have been unable to agree on its precise 5 

location, the Board may determine the location of the Distribution System within the Road 6 

Allowances.  7 

In the Grey Highlands Decision, the Board acknowledged that the scope of its authority 8 

with respect to an application under section 41(9) of the OEB Act is limited to the 9 

determination of the location of the proposed distribution facilities.  Further in its Decision 10 

and Order in respect of EB-2013-0233 (the “Grey County Decision”),2 the Board confirmed 11 

that the Electricity Act does not require an applicant to obtain any applicable regulatory 12 

approval prior to seeking relief under section 41(9).  Accordingly, in this Application, the 13 

Board’s determination of whether to grant the relief requested does not involve a 14 

consideration of whether the Wind Project has received the required regulatory approval. 15 

2 Decision and Order in EB-2013-0233 dated November 7, 2013 
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THE APPLICANT 1 

wpd Fairview is a corporation created and existing under the laws of New Brunswick and is 2 

headquartered in Mississauga, Ontario. wpd Fairview is developing a renewable wind 3 

energy generation facility in Clearview Township, Ontario. 4 

The Applicant is a wholly-owned subsidiary of wpd europe. wpd europe is a German 5 

corporation that is engaged in the business of developing and operating renewable wind 6 

energy facilities in Germany and other parts of the world. 7 

A chart that depicts the underlying ownership structure of the Applicant is included at 8 

Exhibit B, Tab 3, Schedule 2. 9 
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PROJECT DESCRIPTION 1 

Pursuant to the Green Energy and Green Economy Act, 2009, the Minister of Energy directed 2 

the Ontario Power Authority (the “OPA”) to develop the FIT Program to procure energy 3 

from renewable sources to further the Government of Ontario’s commitment to increase the 4 

renewable energy capacity of Ontario’s energy supply mix.  5 

In May 2010, the Applicant was awarded a contract with the OPA under the FIT Program to 6 

develop the Fairview Wind Project in the Clearview Township, Ontario, which will 7 

contribute to increasing Ontario’s renewable energy supply.  8 

The Fairview Wind Project 9 

The Wind Project will consist of eight SENVION MM92-2.05 MW wind turbine generators 10 

owned and operated by the Applicant and will contribute 16.4 MW of renewable energy to 11 

Ontario’s electricity grid. The Wind Project, including the wind turbine generators, 12 

switching station,  access roads, temporary work and storage locations, will be located on 13 

privately owned lands. The Wind Project will require upgrades to existing municipal 14 

intersections and construction of new private access roads to the wind turbine sites. 15 

A Map showing the proposed layout of the Fairview Ridge Wind Project is included at 16 

Appendix “A” Exhibit C, Tab 1, Schedule 2. 17 

The Distribution System 18 

To facilitate the transportation of electricity generated by the Wind Project to Ontario’s 19 

energy supply mix, the Applicant intends to construct the Distribution System to convey 20 

electricity from the Wind Project to HONI’s distribution system, which is in turn connected 21 

to the IESO-controlled grid. In an effort to mitigate the potential environment impacts of 22 

alternate routing, along with other social, technical and economic considerations, the 23 

Applicant has chosen to locate portions of the Distribution System in the Road Allowances 24 
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in order to convey the electricity generated by the Wind Project to HONI’s distribution 1 

system.   2 

A step up, pad mounted transformer will be located at the base of each turbine to transform 3 

the electrical voltage generated by the turbines to 44 kV, making the electricity generated by 4 

each wind turbine suitable for connection to HONI’s distribution system.  44 kV 5 

underground collector lines (the “Collector Lines”) will deliver the transformed electricity 6 

from each turbine to a switching station located near Turbine 5 on County Road 91(the 7 

“Switching Station”).  The Fairgrounds Collector Line will deliver the transformed 8 

electricity from Turbines 2 & 7 to Fairgrounds Road and travel north approximately 2 km 9 

crossing through the intersection of Fairgrounds Road and Sideroad 21/22,  before turning 10 

west on County Road 91 and onto the property hosting the Switching station near Turbine 11 

5; the  44 kV County Rd 91 Collector Line for Turbines 1,3,4,5,6,8 will travel on County Road 12 

91 east  approximately  0.5 km to the Switching station near Turbine 5.  13 

The Distribution Line will be located overhead and will travel approximately 45 m North 14 

from the Switching Station on private property where it will connect the electricity 15 

generated by the Wind Project to the existing overhead local distribution system located 16 

along County Road 91 and running East to HONI’s Stayner Transmission Station, which is 17 

in turn connected to the IESO-controlled grid. 18 

The Collector Lines will likely require drilling, trenching and the excavation of substrate. All 19 

materials removed will be used to backfill after the lines have been installed and inspected. 20 

The Switching Station will be approximately 30 m by 30 m and will consist of an area 21 

enclosed by a chain link fence accessed by a single lane driveway and the Switching Station 22 

equipment. 23 

The Applicant has secured rights on certain privately owned property on which the wind 24 

turbines, access roads, and a portion of the Distribution System will be located.  25 
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The Distribution System will be designed and built in accordance with the Electrical Safety 1 

Authority standards.  2 

A map depicting the proposed layout of the Distribution System within the Road 3 

Allowances is included at Appendix “B” to Exhibit C, Tab 1, Schedule 2. A map of the Wind 4 

Project is included at Appendix “A” to Exhibit C, Tab 1, Schedule 2.  A single line diagram 5 

showing the proposed layout of the Distribution System is included at Exhibit C, Tab 1, 6 

Schedule 4. A cross-sectional diagram included at Appendix “C” to Exhibit C, Tab 1, 7 

Schedule 2 shows the approximate location where the Applicant intends to position the 8 

facilities associated with the Distribution System within the Road Allowances.  9 
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FAIRVIEW WIND FARM

All measurements have to be controlled responsibly and have to be verified

during the construction.

Any discrepancies have to be announced to the construction site

management without any delay!
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Site Plan 1 - 'Fairgrounds Road'

SITE PLAN 1 -  'FAIRGROUNDS ROAD'
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Windturbine model:

SENVION MM 92

Hub height:        100,0 m

Rotor diameter:   92,5 m

Coordinate system:

UTM NAD83 format, Zone 17

Plan development:
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LIST OF ROAD ALLOWANCES WITHIN WHICH THE DISTRIBUTION SYSTEM 1 

WILL BE LOCATED 2 

The Fairgrounds Collector Line, which is the subject of the Application, will be located on 3 

Fairgrounds Road between Sideroad 18/19 and County Road 91, and including a crossing 4 

through the intersection of Fairgrounds Road and Sideroad 21/21. 5 

The Distribution Line and County Rd 91 Collector Line will be located on County Road 91 6 

between Concession 6 and Fairgrounds Road. 7 
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Sh.

Substituted by:

NameDate

Substitute for:NameDateRevisionREV Origin:

WF Fairview

Simplified Single Line Diagram

20.07.11 GBA

Scale: n/a

1/1

Din A3

wpd infrastruktur GmbH
Flößerstraße 60

74321 Bietigheim-Bissingen
www.wpd.de

T.: +49 (0) 7142 77 81 81
F.: +49 (0) 7142 77 81 99

G.Barrio20.07.11

Draft

Mod. CB and LBS27.10.11 GBB
Revision Lengths 30.01.12 GBC

Revenue 
Metering

Wind Farm  
Monitoring System

Protective 
System

Switching Station

Hydro One Feeder M12

44 kV, 3 Wire
PCC

Local Distribution company

A/C for building 
services

CB

LBS

LBSLBS

2,05 MW2,05 MW

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 380 m

Underground cable (44 kV)
3-1/C 4/0 AL Aprox. 630 m

WEC 4 WEC 8

2,05 MW

WEC 1

2,05 MW

WEC 3

2,05 MW

WEC 5

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 425 m

2,05 MW

WEC 6

2,05 MW

WEC 7

2,05 MW

WEC 2

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 450 m

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 680 m

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 710 m

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 945 m

Underground cable (44 kV)
3-1/C 4/0 AL aprox. 2,500 m

Underground cable 
3-1/C 4/0 AL aprox. 563 m

Installed Capacity: 16,4 MW
8 x Repower MM92 /2,050 MW

Requirements Hydro One:
* Control power factor (P.F.= 1 at all times)
* No VRT requirements
* Operating voltage range: from 94% to 106% of the nominal voltage

DG Interface Tranformer Data:
Rating: 2,250 kVA
Phases: 3
Reactance, X (p.u. on 2,250 kVA base): 0.06 p.u.
Resistance, R (p.u. on 2,250 kVA base): 0.002 p.u.
Winding connection and Voltage: Delta (44 kV) / Star (0.575 kV)
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STATUTORY RIGHTS OF DISTRIBUTORS 1 

The Applicant has elected to locate the power lines and other facilities associated with the 2 

Distribution System within the Road Allowances pursuant to the statutory rights of 3 

distributors under section 41of the Electricity Act. Pursuant to section 41(1) of the Electricity 4 

Act: 5 

A transmitter or distributor  may, over, under or on any public 6 
street or highway, construct or install such structures, 7 
equipment and other facilities as it considers necessary for the 8 
purpose of its transmission or distribution system, including 9 
poles and lines.  10 

Further, section 41(5) of the Electricity Act provides that the installation of such structures 11 

and associated facilities does not require the consent of the owner or any other person 12 

having an interest in such street or highway, in this case the Municipality. Under section 2 13 

of the Electricity Act, a distributor is defined as “a person who owns or operates a 14 

distribution system.” A distribution system is defined as “a system for distributing 15 

electricity, and includes any structures, equipment or other things used for that purpose” at 16 

voltages of 50 kV or less. 17 

As detailed in Exhibit C, Tab 1, Schedule 1, a portion of the Fairview Wind Project will 18 

consist of a 44 kV underground Distribution System to connect and convey the electricity 19 

generated from the wind turbines to HONI’s distribution system, which in turn connects to 20 

the IESO-Controlled grid. wpd Fairview’s Distribution System is accordingly a “distribution 21 

system” within the meaning of the Electricity Act and wpd Fairview is a distributor for the 22 

purposes of the Act. As a distributor, wpd Fairview has a right to locate the Distribution 23 

System within the Road Allowances and is not required to obtain the Municipality’s 24 

consent. The only issue that remains to be determined is the precise location of the 25 

Distribution System within the Clearview Township Road Allowances. 26 

Pursuant to section 4.0.1(1)(d) of Ontario Regulation 161/99 made under the OEB Act, a 27 

distributor will not be required to obtain or hold a distribution license under section 57(a) of 28 
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the OEB Act where, as will be the case here, the distributor distributes electricity for a price 1 

no greater than that required to recover all  reasonable costs with respect to a distribution 2 

system that it owns or operates, if the distributor is a generator and distributes electricity 3 

solely for the purpose of conveying it into the IESO-controlled grid. Although wpd Fairview 4 

will not require a license from the Board in respect of the Distribution System, this will not 5 

affect wpd Fairview’s status as a “distributor” for the purposes of the Electricity Act. 6 
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EFFORTS TO OBTAIN AN AGREEMENT TO OCCUPY ROAD ALLOWANCES 1 

The Applicant is a distributor of electricity under the Electricity Act.  With respect to the 2 

Distribution Line and the County Rd 91 Collector Line, due to the applicable Road 3 

Allowances being located in, owned and controlled by the County of Simcoe, the Applicant 4 

engaged the County and continues in discussions regarding the precise location of the 5 

Distribution System within the Road Allowances and, resultantly, these road allowances are 6 

not the subject of this application. 7 

With respect to the Fairgrounds Collector Line, due to the applicable road allowances being 8 

located in, owned and controlled by the Municipality, the Applicant attempted to engage 9 

the Municipality in discussions regarding the precise location of the Distribution System 10 

within the Clearview Township Road Allowances by initiating the process for an agreement 11 

to occupy and complete work within the Clearview Township Road Allowances. Although 12 

it is under no statutory obligation to do so, as is standard practice in Ontario, the Applicant 13 

intended to engage with the Municipality to negotiate the terms of the Road Use Agreement 14 

to define the parties’ rights and responsibilities with respect to the location of the 15 

Distribution System with the Clearview Township Road Allowances.  A discussion of the 16 

terms of proposed Road Use Agreement is included at Exhibit D, Tab 1, Schedule 3.  17 

Despite the Applicant’s efforts, the Municipality has rebuffed efforts to schedule a meeting 18 

regarding establishing locations for infrastructure on the basis that the request for an 19 

application was premature. The Municipality failed to respond constructively and has 20 

expressed no specific concerns regarding the location of the Distribution System within the 21 

Clearview Township Road Allowances. Due to the Municipality’s failure to respond to the 22 

Applicant’s overtures the parties are unable to reach an agreement regarding the location of 23 

the Distribution System within the Clearview Township Road Allowances.  24 
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The following is a chronological account of the events that have transpired to date resulting 1 

in the inability of the parties to reach an agreement regarding the location of the 2 

Distribution System within the Clearview Township Road Allowances: 3 

• On January 14, 2013, Josh Vaidhyan, an Engineer of the Applicant, wrote to the 4 

Municipality to follow up on materials sent as part of the ongoing consultation 5 

efforts and to set a meeting to determine the details of the location of the 44 kv 6 

Distribution Line within the Road Allowances and Road Access for a portion of 7 

Fairgrounds Road in relation to the Fairview Wind Project. A copy of the Applicant’s 8 

Email is included at Appendix “A” to Exhibit D, Tab 1, Schedule 2;  9 

 10 

• On February 11, 2013, the Municipality responded to the Applicant’s Email and 11 

denied the Applicant’s request to set a date for the discussions on the “engineering 12 

requirements related to this project”  on the basis that wpd Fairview’s request was 13 

premature pending the outcome of discussions with the approval authority for the 14 

REA(the “MOE” or Ministry of the Environment); A copy of the Municipality’s 15 

response is included at Appendix “A” to Exhibit D, Tab 1, Schedule 2; 16 

 17 

• On March 13, 2013, the Applicant wrote to the Municipality to follow up on the 18 

status of the Municipality’s discussions with the Approval Authority and to set a 19 

date to meet to discuss use of the Road Allowances and Engineering requirements 20 

related to the Fairview wind project. On March 22, 2013, the Municipality responded 21 

and deferred meeting with the Applicant prior to the discussion with the Approval 22 

authority. A copy of the Applicant’s Email and the Municipality’s response is 23 

included at Appendix “B” to Exhibit D, Tab 1, Schedule 2; 24 

 25 
• On April 3, 2013, the Applicant wrote to the Municipality to follow up on the status 26 

of the Municipality’s discussions with the Approval Authority and to set a date to 27 

meet to discuss use of the Road Allowances and Engineering requirements related to 28 
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the Fairview wind project. On April 9, 2013, the Municipality responded and 1 

deferred meeting with the Applicant prior to the discussion with the Approval 2 

authority. A copy of the Applicant’s Email and the Municipality’s response is 3 

included at Appendix “C” to Exhibit D, Tab 1, Schedule 2; 4 

 5 
• On June 11, 2013, the Applicant wrote the Municipality to inform the Municipal staff 6 

that design work would need to be commenced at this stage and to again request a 7 

meeting on permitting, road use and line designs. On June 12, 2013, the Municipality 8 

responded again that at this time it would be premature to meet given outstanding 9 

information from the Ministry and, without providing input on any designs, 10 

objected to the development of designs. A copy of the Applicant’s Email and the 11 

Municipality’s response is included at Appendix “D” to Exhibit D, Tab 1, Schedule 2; 12 

 13 
• On June 14, 2013, the Applicant followed up to explain that design work would 14 

commence, however, the Applicant would traditionally seek input and agreement 15 

from the municipality and continues to desire such if a meeting could be set. The 16 

Applicant further offers that it is willing to discuss capacity funding for processing 17 

costs, if the Municipality requires it in connection with discussions in advance of 18 

REA.  On June 20, 2013, the Municipality responds and re-iterates its continued 19 

reluctance to enter discussions on engineering and infrastructure design on 20 

municipal lands. A copy of the Applicant’s Email and the Municipality’s response is 21 

included at Appendix “D” to Exhibit D, Tab 1, Schedule 2; 22 

 23 
• On September 13, 2013, the Applicant followed up on its request for a meeting based 24 

on information that the MOE had recently met with the Municipality.  On September 25 

17, 2013, the Municipality responds that it is still in process of obtaining responses 26 

from the MOE to concerns raised at meeting but will also be preparing a report for 27 

council. Defers meeting on technical details of the project, now pending the report to 28 
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council from meeting with MOE. A copy of the Applicant’s Email and the 1 

Municipality’s response is included at Appendix “D” to Exhibit D, Tab 1, Schedule 2; 2 

 3 
• On December 10, 2013, the Applicant, as part of an update that that project 4 

application for an REA had been deemed complete and was being posted to the EBR, 5 

re-iterated its request for a meeting with the Municipality. A copy of the Applicant’s 6 

Email is included at Appendix “E” to Exhibit D, Tab 1, Schedule 2; 7 

 8 
• On December 18, 2013, Municipality indicated that it would decline further efforts at 9 

consultation or meetings due to the decision of the MOE, the Approval Authority, to 10 

deem the project complete contrary to its objections. A copy of the Municipality’s 11 

response is included at Appendix “E” to Exhibit D, Tab 1, Schedule 2; 12 

 13 
• On February 27, 2014, the Applicant followed up with the Township to request a 14 

meeting.  On May 22, 2014, following a productive discussion with Simcoe County to 15 

update and further determine requirements for use of Right of Ways in the County, 16 

the Applicant followed up again with the Municipality. On June 20, 2014, the 17 

Municipality responded, returning to their previous position, that at this time it 18 

would be premature to meet given outstanding concerns and responses from the 19 

Ministry. A copy of the Applicant’s Emails and the Municipality’s response are 20 

included at Appendix “F” to Exhibit D, Tab 1, Schedule 2; 21 

The Municipality has effectively refused to engage the Applicant in discussions 22 

regarding the location of the Distribution System within the Clearview Township Road 23 

Allowances despite the fact that the Applicant is a distributor for the purposes of the 24 

Electricity Act.  Notwithstanding wpd Fairview’s good faith efforts to work with the 25 

Municipality, the parties are unable to reach an agreement regarding the location of the 26 

Distribution System within the Clearview Township Road Allowances.  27 
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PROPOSED ROAD USE AGREEMENT 1 

The only outstanding issue with respect to the Applicant’s use of the Clearview Township 2 

Road Allowances is the location of the Distribution System within the Road Allowances. In 3 

this regard, and in anticipation of entering into discussions with the Municipality, the 4 

Applicant prepared a proposed Road Use Agreement to facilitate negotiations with the 5 

Municipality regarding the location of the Distribution System within the Clearview 6 

Township Road Allowances and to document the right and obligations of the parties with 7 

respect to same.  8 

Pursuant to the terms of the proposed Road Use Agreement, the Municipality would affirm 9 

the Applicant’s right to use the Clearview Township Road Allowances for the Distribution 10 

System and agree to the location of the Distribution System within the Road Allowances. In 11 

exchange, the Applicant would provide certain protections to the Municipality, including 12 

security to guarantee the Applicant’s performance of its obligations under the proposed 13 

Road Use Agreement. The terms of the Road Use Agreement are consistent with a 14 

distributor’s obligations under section 41 of the Electricity Act. 15 

In addition, the Applicant would perform all work associated with the location of the 16 

Distribution Facilities within the Clearview Township Road Allowances at its own expense 17 

and in accordance with good engineering practices. The Applicant would also use 18 

commercially reasonable efforts to complete all work associated with the location of the 19 

Distribution System within the Clearview Township Road Allowances in a manner that 20 

avoids unnecessary adverse impacts on public use of the Road Allowances. Attached as 21 

Appendix “A” to Exhibit D, Tab 1, Schedule 3 is a copy of the proposed Road Use 22 

Agreement.  23 
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POTENTIAL IMPACTS 1 

In determining that the Clearview Township Road Allowances are the most viable option 2 

for the location of the Distribution System, the Applicant has attempted to mitigate any 3 

potential prejudice to the Municipality, including by taking the following measures: 4 

• The Applicant engaged in extensive government and public consultation regarding 5 

the Fairview Wind Project, including the Distribution System, through the 6 

Renewable Energy Approval process. 7 

 8 

• The Applicant’s Renewable Energy Application identified and developed mitigation 9 

measures for all the significant environmental effects of the Wind Project  10 

 11 

• Prior to beginning construction activities, a Construction Environmental 12 

Management Plan, and a Construction Emergency Response and Communications 13 

Plan will be in place to minimize any potentially harmful construction and 14 

environmental effects of the Wind Project.  The installation of the Distribution 15 

System within the Road Allowances will involve good site practices and procedures, 16 

including specification regarding disposal of excavated material, sediment control, 17 

dust control and soil compaction control. 18 

 19 

• Under the proposed Road Use Agreement wpd Fairview would have provided the 20 

Municipality with certain protections to guarantee wpd Fairview’s obligations under 21 

the proposed Road Use Agreement, including security that the Municipality would 22 

have the right to draw upon for the purpose of making repairs to the Road 23 

Allowances should wpd Fairview fail to meet its obligations. In addition, all 24 

installation and construction activities would have been undertaken at the 25 

Applicant’s sole expense.  26 
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In light of these measures, there is no significant prejudice to the Municipality regarding the 1 

Applicant’s proposed location of the Distribution System within the Clearview Township 2 

Road Allowances.  3 

Should the Municipality continue to refuse to engage with the Applicant regarding the 4 

proposed location of the Distribution System within the Clearview Township Road 5 

Allowances, the Applicant could suffer irreparable harm, including increased equipment 6 

storage fees, lost revenue and inability to meet the milestones provided for in the 7 

Applicant’s FIT Contract.   8 
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THE BOARD’S AUTHORITY TO DETERMINE THE LOCATION OF THE 1 
DISTRIBUTION SYSTEM  2 

As noted in Exhibit D, Tab 1, Schedule 1, above, pursuant to section 41(1) of the Electricity 3 

Act a distributor may install power lines and other facilities associated with a distribution 4 

system on public streets or highways.  Where a distributor and the owner of a public street 5 

or highway cannot agree regarding the precise location of the distribution facilities within 6 

such public street or highway, pursuant to section 41(9) of the Electricity Act, the Board has 7 

the authority to determine the location of the distribution facilities. Section 41(9) provides: 8 

The location of any structures, equipment or facilities 9 
constructed or installed under subsection (1) shall be agreed 10 
on by the transmitter or distributor and the owner of the street 11 
or highway, and in case of disagreement shall be determined 12 
by the Board. 13 

In this case, given that the Municipality has refused to engage with the Applicant, the 14 

parties cannot agree regarding the location of the Distribution System within the Clearview 15 

Township Road Allowances. The Board may determine the location of the Distribution 16 

System within the Road Allowances.  17 

In the Grey Highland’s Decision, the Board acknowledged that the scope of its authority 18 

with respect to an application under section 41(9) of the OEB Act is limited to the 19 

determination of the location of the proposed distribution facilities, stating: 20 

The [Electricity Act] limits the Board’s role in this proceeding 21 
to a determination of the location of [the] proposed 22 
Distribution Facilities within the Road Allowances. Given the 23 
legislative restriction on the Board’s jurisdiction, it is not the 24 
Board’s role in this proceeding to approve or deny the Project 25 
or the Distribution Facilities, to consider the merits, prudence 26 
or any environmental health or economic impacts associated 27 
with it or to consider alternatives to the project such as routes 28 
for the Distribution Facilities that are outside of the prescribed 29 
Road Allowances. Also, it is not within the Board’s jurisdiction 30 
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in this proceeding to consider any aspect of [the] proposed 1 
wind generation facilities.1 2 

Further, as the Board noted in the Grey County Decision, “the [Electricity Act] does not 3 

require that all necessary approvals, such as the [renewable energy approval] be obtained 4 

prior to granting an application under subsection 41(9).”2 5 

Accordingly, in this Application, the Board’s determination of whether to grant the relief 6 

requested does not involve a consideration of matters that are covered by other regulatory 7 

processes, including wpd Fairview’s Renewable Energy Application. Copies of the Grey 8 

Highlands decision and the Grey County Decision are included at Appendix “A” to Exhibit 9 

D, Tab 1, Schedule 5 and Appendix “B” to Exhibit D, Tab 1, Schedule 5, respectively 10 

wpd Fairview requests that the Board issue and order pursuant to section 41(9) of the 11 

Electricity Act providing that the Distribution System shall be located in the Clearview 12 

Township Road Allowances as reflected in the single line diagram included at Appendix 13 

“B” to Exhibit C, Tab 1, Schedule 2. 14 

                                                      
1 Grey Highlands Decision, para. 9 
2 Grey County Decision, p.6 
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Ontario Energy 
Board 

Comml11lon de 1• Energle 
del• Ontario 

IN THE MATTER OF the Electricity Act, 1998 as amended 
(the wEiectricity Acf'); 

AND IN THE MATTER OF an application by Plateau Wind 
Inc. for an order or orders pursuant to section 41 (9) of the 
Electricity Act establishing the location of Plateau Wind 
Inc.'s distribution facilities within certain road allowances 
owned by the Municipality of Grey Highlands. 

BEFORE: Paul Sommerville 
Presiding Member 

Paula Conboy 
Member 

DECISION AND ORDER 

INTRODUCTION 

EB-201 0-0253 

[1] Plateau Wind Inc. ("Plateau" or the "Applicant") filed an application dated July 30, 

201 0 (the "Application") with the Ontario Energy Board (the "Board") under 

subsection 41 (9) of the Electricity Act, 1998, S.O. 1998, c. 15, Schedule A, as 

amended (the "Electricity Acf') for an order or orders of the Board establishing the 
location of Plateau's proposed distribution facilities within road allowances owned 

by the Municipality of Grey Highlands ("Grey Highlands"). The Board assigned File 

No. EB-2010-0253 to the application. 

[2] Plateau is in the business of developing wind energy generation projects and the 

associated distribution facilities in Ontario. Plateau is the corporate entity created 

to hold and operate the generation and distribution assets of the Plateau Wind 

Energy Project in Grey County and Dufferin County, Ontario. 
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[3] Plateau plans to develop the Plateau Wind Energy Project (the "Project") which will 

involve eighteen GE 1.5 megawatt ("MW") wind turbine generators, together 

having a nominal nameplate capacity of 27 MW. Twelve of the wind turbine 

generators are relevant to this Application, eleven of which will be located in Grey 

Highlands and one of which will be located in Melancthon Township (collectively 

referred to as the "Turbines"). In total, the Turbines will have a nominal nameplate 

capacity of 18 MW. Plateau has entered into a feed-in tariff contract with the 

Ontario Power Authority for the Project. 

[4] As part of the Project, Plateau plans to construct 44 kilovolt ("kV") overhead and 

underground electrical distribution facilities to transport the electricity generated 

from the Turbines to the existing local distribution system of Hydro One Networks 

Inc. ("HONI") and ultimately to the IESO-controlled grid. Plateau would like to 

locate certain portions of the electrical distribution facilities (the "Distribution 

Facilities") within road allowances owned by Grey Highlands (the "Road 

Allowances"). 

[5] Because Plateau and Grey Highlands have not been able to reach an agreement 

with respect to the location of the Distribution Facilities, Plateau requested that the 

Board issue an order or orders, pursuant to section 41 (9) of the Electricity Act, 

determining the location of Plateau's Distribution Facilities within the Road 

Allowances. 

[6] In support of the Application, Plateau filed a brief of documents which included 

descriptions of Plateau's proposed Distribution Facilities, list of municipal road 

allowances proposed for location of the Distribution Facilities, maps showing the 

road allowances, a copy of the proposed road use agreement and other relevant 

project documents (collectively the "pre-filed evidence"). 

THE PROCEEDING 

[7] The Board has proceeded with this application by way of a written hearing. The 

procedural steps followed are outlined below: 

- Application filed July 30, 2010 
- Notice of Application Issued August 19, 2010 
- The Board issued its Procedural Order No. 1 October 29, 2010 
- Plateau filed its submission November 8, 2010 
- Grey Highlands and Board staff filed 

their submissions November 29, 2010 
- Plateau filed its reply submission December 6, 2010 
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Grey Highlands was granted intervenor status and ten parties were granted 

observer status in this proceeding. 

THE LEGISLATION 

[8] The Board's authority in this proceeding is derived from section 41 of the 

Electricity Act which states as follows: 

Subsection 41. (1) 

A transmitter or distributor may, over, under or on any public 

street or highway, construct or install such structures, 

equipment and other facilities as it considers necessary for 

the purpose of its transmission or distribution system, 

including poles and lines. 1998, c. 15, Sched. A, s. 41 (1 ). 

Subsection 41. (9) 

The location of any structures, equipment or facilities 

constructed or installed under subsection (1) shall be agreed 

on by the transmitter or distributor and the owner of the street 

or highway, and in case of disagreement shall be determined 

by the Board. 1998, c. 15, Sched. A, s. 41 (9). 

SCOPE OF PROCEEDING 

[9] The above-noted legislation limits the Board's role in this proceeding to a 

determination of the location of Plateau's proposed Distribution Facilities within the 

Road Allowances. Given the legislative restriction on the Board's jurisdiction, it is 

not the Board's role in this proceeding to approve or deny the Project or the 

Distribution Facilities, to consider the merits, prudence or any environmental, 

health or economic impacts associated with it or to consider alternatives to the 

project such as routes for the Distribution Facilities that are outside of the 

prescribed Road Allowances. Also, it is not within the Board's jurisdiction in this 

proceeding to consider any aspect of Plateau's proposed wind generation 

facilities. 

EVIDENCE AND SUBMISSIONS 

Plateau's Evidence and Submissions 

Some key elements of Plateau's evidence and submissions are outlined below: 
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[1 0] During 2008-2009, Plateau carried out an Environmental Assessment for the 

Project. The final Environmental Assessment report and a Notice of Completion 

were made publicly available for review and comment from June 12, 2009 to July 

11, 2009. On April 14, 2010, Plateau publicly filed its Statement of Completion of 

the Environmental Assessment after the Ministry of the Environment rejected all 

requests to elevate the Project to an environmental review/individual 

environmental assessment. 

[11] Plateau submitted that a balance of environmental, social, technical and economic 

considerations impacted Plateau's decision on the location of the Turbines and 

therefore on the location of the Distribution Facilities. An excerpt from the Pre­

Filed Evidence which lists the Road Allowances is attached to this Decision and 

Order as Appendix "A". 

[12] Plateau submitted that the only outstanding issue with respect to Plateau's use of 

the Road Allowances is the location of the Distribution Facilities within the Road 

Allowances. In this regard, Plateau undertook to negotiate a standard road use 

agreement with Grey Highlands. 

[13] According to Plateau's evidence, as a result of the above-noted negotiations, 

Plateau, the Municipal Staff of Grey Highlands (the "Municipal Staff') and Grey 

Highlands' legal counsel reached a mutually acceptable agreement with respect to 

the location, construction, operation and maintenance of the Distribution Facilities 

within the Road Allowances (the "Proposed Road Use Agreement"). 

[14] In negotiating the Proposed Road Use Agreement, Plateau asserted that it 

addressed the concerns of the Municipal Staff regarding the routing of the 

Distribution Facilities. In addition, under the Proposed Road Use Agreement, 

Plateau indicated that it planned to confer certain monetary and non-monetary 

benefits on and provide numerous protections to Grey Highlands. 

[15] The evidence indicates that on May 17, 2010, the Municipal Staff issued Report 

PL.1 0.34 recommending a form of the Proposed Road Use Agreement to the Grey 

Highlands Committee of the Whole. 

[16] The evidence further indicates that in a letter dated June 24, 2010 to the Grey 

Highlands Mayor and Members of Council, the Grey Highlands Chief 

Administrative Officer recommended that the Proposed Road Use Agreement be 

approved by Grey Highlands Council (the "CAO Recommendation"). 
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[17] On June 28, 2010, the Grey Highlands Council rejected the CAO 

Recommendation. As a result, because Plateau and Grey Highlands could not 

reach an agreement with respect to the location of the distribution facilities, 

Plateau filed the Application with the Board for an order or orders, pursuant to 

section 41 (9) of the Electricity Act, establishing the location of Plateau's 

Distribution Facilities within the Road Allowances. 

[18] Plateau stated that it has chosen to route certain power lines, poles and other 

facilities associated with the Distribution System within the Road Allowances 

pursuant to the statutory right of distributors under section 41 (1) of the Electricity 

Act. 

[19] Plateau submitted that the Distribution Facilities as well as other 44 kV electrical 

facilities which transport the electricity generated from the Turbines to the existing 

44 kV local distribution system of HONI, and ultimately to the IESO-controlled grid, 

is a "distribution system" and that Plateau is a "distributor" as defined in the 

Electricity Act1
. As such, Plateau submitted that it is a distributor and is entitled to 

the rights of distributors under section 41 of the Electricity Act, including the right, 

under the circumstances, to bring this Application pursuant to Section 41 (9) of the 

Electricity Act. 

[20] Plateau submitted that section 4.0.1 (1) (d) of 0. Reg. 161/99 under the Ontario 

Energy Board Act exempts from the licensing requirements those distributors that 

distribute electricity for a price no greater than that required to recover all 

reasonable costs with respect to a distribution system owned or operated by a 

distributor that is also a generator and that distributes electricity solely for 

conveying it to the IESO-controlled grid. 

[21] Plateau also submitted that because of the limited scope of section 41 (9) and 

because the two parties have been unable to reach an agreement on the location 

of the Distribution Facilities within the Road allowances, the only issue before the 

Board is determining that location. 

1 The Electricity Act definitions are as follows: 
"distribute", with respect to electricity, means to convey electricity at voltages of 50 kilovolts or less; 
"distribution system" means a system for distributing electricity, and includes any structures, 
equipment or other things used for that purpose; 
"distributor" means a person who owns or operates a distribution system. 
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[22] An excerpt from Plateau's submissions which describes the proposed location of 

the Distribution Facilities within the Road Allowances is attached as Appendix "B" 

to this Decision and Order. 

Grey Highlands' Submissions 

Some key elements of Grey Highlands' submissions are outlined below: 

[23] Grey Highlands stated that the Project is a "renewable energy generation facility" 

as that term is defined under the Electricity Act and Ontario Regulation 160/99 

and, as such, it is afforded no rights under section 41 of the Electricity Act. 

Accordingly, Grey Highlands submits that the Board has no authority or jurisdiction 

to make a determination under subsection 41 (9) of the Electricity Act as the 

Applicant is neither a transmitter nor distributor of electricity. 

[24] Grey Highlands submitted that the rights bestowed under section 41 of the 

Electricity Act represent a special privilege granted to transmitters and distributors 

and "Where special privileges are granted under statutory authority, the legislation 

granting such special privilege must be strictly construed."2 

[25] Grey Highlands submitted that, based on section 2 (1) of the Electricity Act and 

sections 1 (4) and 1 (5) of Ontario Regulation 160/99, any distribution line or lines 

under 50 kilometres in length that convey electricity from a renewable energy 

generation facility to a distribution system are not components of a distribution 

system, but rather are components of the "renewable energy generation facility.". 

Grey Highlands further submitted that : 

- a number or combination of distribution lines are not a "distribution 

system" as defined in the Electricity Act if they are components of a 

"renewable energy generation facility"; 

- the defined terms "distribution system", "generation facility", "renewable 

energy generation facility" and "transmission system" are all mutually 

exclusive. 

2 Paragraph 7 of Grey Highlands' submission dated November 25, 2010. 
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[26] Furthermore, Grey Highlands stated that Section 57 of the Ontario Energy Board 

Act requires all transmitters, distributors and generators to hold a licence issued 

under authority of that Act. 

[27] Grey Highlands asserted that, if the distribution lines associated with a "renewable 

energy generation facility" constituted a "distribution system" as defined in the 

Electricity Act, Plateau would be required to be licensed as a distributor under 

section 57 of the Ontario Energy Board Act. 

[28] Grey Highlands further asserted that the Applicant's submission concerning the 

applicability of subsection 4.0.1 (1) (d) of Ontario Regulation 161/99 is erroneous 

because the Applicant is not in the business of generating electricity and supplying 

it to the ISEO-controlled grid on a "non-profit basis". 

[29] In its submission Grey Highlands also stated that: 

- based on Section 26 of the Electricity Act, if the Applicant is a distributor 

then the Applicant is required to provide access to the distribution lines to 

"consumers" and the Applicant's evidence does not indicate or identify that 

consumers will have access to the distribution lines; 

- the Applicant's own description of its proposal indicates that it will deliver 

electricity to the HONI distribution system and not consumers; and 

- the Applicant does not have a Conditions of Service3 document because it 

has no intentions of distributing electricity to consumers and because it is 

not a "distributor". 

Board Staff Submissions 

Some key elements of Board staff's submissions are outlined below: 

[30] Board staff submitted that, in its view, based on the Electricity Act definitions of 

"distribute", "distribution system" and "distributor", the distribution component of the 

Applicant's proposed facilities does qualify as a distribution system and that the 

Applicant is a distributor and therefore has standing to bring an application under 

section 41 of the Electricity Act. 

3 A document required under Section 2.4.1 of the Distribution System Code. 
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[31] Board staff further submitted that Plateau's Distribution System would be exempt, 

under Section 4.0.1 (d) of Ontario Regulation 161/99, from the licence requirement 

of section 57(a) of the OEB Act because the Distribution System would transport 

electricity from its generation facilities to the Hydro One distribution system and 

ultimately to the IESO-controlled grid, and no other use of the Distribution System 

has been identified by Plateau. 

Plateau's Reply Submissions 

Some key elements of Plateau's reply submission are outlined below: 

[32] Plateau disagrees with Grey Highlands submission that no aspect of the Project 

meets the definition of "distributor" under the Electricity Act and that Plateau 

therefore cannot take advantage of the rights afforded to distributors under the 

section 41 of the Electricity Act. Plateau repeated that it clearly was a distributor, 

as that term is defined in the E/ectrici(y Act and that; consequently, as a distributor, 

it is entitled to the rights afforded to distributors under section 41 of the Electricity 
Act. 

[33] Plateau reiterated its submissions in chief that, under section 4.0.1 (1) (d) of 

Ontario Regulation 161/99, it is exempt from the distribution licensing requirement 

in section 57(a) of the OEB Act. It added that it is irrelevant that it will profit from 

the sale of generated electricity since section 4.0.1 (1 )(d) only requires that the 

generated electricity be distributed at a price no greater than that required to 

recover all reasonable costs in order for the licensing exemption to apply. 

[34] Plateau stated that it disagrees with Grey Highlands' assertion that being a 

"distribution system", "generation facility", "renewable energy generation facility" 

and "transmission system" are all mutually exclusive terms. Plateau further stated 

that there is nothing in Section 57 of the OEB Act that suggests that there is such 

mutual exclusivity. 

[35] Plateau further states that the wording of section 4.01 (1) (d) of Ontario Regulation 

161/99 clearly demonstrates that a person can be both a distributor and a 

generator and that the exemption applies to a "distributor" that is also a "generator" 

and distributes electricity solely for the purpose of conveying it to the IESO 

controlled grid. 
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[36] Plateau submitted that the enactment of the Green Energy and Green Economy 

Act, 2009 (the "Green Energy Acf') amended section 1 (1) of the OEB Act to 

require the Board, in carrying out its responsibilities under the OEB Act or any 

other legislation in relation to electricity, to be guided by the objective of promoting 

"the use and generation of electricity from renewable energy sources in a manner 

consistent with the policies of the Government of Ontario, including the timely 

expansion or reinforcement of transmission systems and distribution systems to 

accommodate the connection of renewable energy generation facilities." Plateau 

further stated that the Board must therefore be guided by this objective, among 

others, in deciding the Application. 

[37] Plateau submitted that the sections in the Power Corporation Act and the Public 

Utilities Act that Grey Highlands referenced have been repealed and pertain to a 

former regulatory regime that is no longer in place. 

BOARD FINDINGS 

[38] Given the Board's limited jurisdiction in this proceeding, there are two decisions 

that need to be made. The first is a determination of whether Plateau is a 

"distributor" for the purposes of Section 41 of the Electricity Act. If so, the second 

determination is where should the location of Plateau's distribution facilities within 

Grey Highlands' road allowances be, given that the parties are not able to reach 

an agreement. 

[39] The Board agrees with Plateau's and Board staff's submissions to the effect that 

the Distribution Facilities, as well as other 44 kV electrical facilities which transport 

the electricity generated from the Turbines to the existing 44 kV local distribution 

system of HONI and ultimately to the I ESC-controlled grid, are a "distribution 

system" as defined in the Electricity Act. 

[40] The Board disagrees with Grey Highlands' submission that the defined terms 

"distribution system", "generation facility", "renewable energy generation facility" 

and "transmission system" are all mutually exclusive since there is nothing in the 

applicable legislation that would support such an interpretation. Indeed, when the 

words of the Statute and the Regulation are given their plain meaning, it is evident 

to the Board that the Legislature intended them to operate precisely as Plateau 

suggests they should. As the owner of the distribution system that is intended to 

transport the generated electricity to the IESO, Plateau is a distributor, but one 
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which has the benefit of the licensing exemption contained in Ontario Regulation 
161/99. 

[41] The Board accepts Plateau's and Board staffs submissions that, as the owner or 

operator of the distribution system, Plateau is a distributor as defined in the 

Electricity Act. 

[42] Accordingly, the Board finds that, as a distributor, Plateau is entitled to bring an 

application under section 41 of the Electricity Act and is entitled to the relief the 
Board may grant on such an application. 

[43] Since the evidence indicates that Plateau and Grey Highlands could not agree on 

the location of Plateau's distribution facilities within Grey Highlands' road 

allowances, it is the Board's role to determine the location of the Distribution 

Facilities in accordance with section 41 (9) of the Electricity Act. 

[44] The Board notes Plateau's evidence that, during the course of negotiations 
between Plateau and the Municipal Staff regarding a road use agreement, the two 

parties had reached a mutually acceptable agreement with respect to the location, 

construction, operation and maintenance of the Distribution Facilities within the 

Road Allowances (the "Proposed Road Use Agreement") and that the Proposed 
Road Use Agreement was subsequently rejected by the Grey Highlands Council 

without apparent explanation. 

[45] The Board also notes that Grey Highlands' submissions focused on Plateau's 

status as a distributor, its rights under section 41 of the Electricity Act and the 

Board's authority or jurisdiction to make a determination under subsection 41 (9) of 

the Electricity Act, but made no submissions regarding any alternative or preferred 

location for the Distribution Facilities within the Road Allowances. 

[46] In terms of determining the location of the Distribution Facilities, the Board has 
therefore considered the only evidence provided in this proceeding with respect to 

proposed location for the Distribution Facilities and that evidence has been 

provided by Plateau. 

[4 7] In the absence of any competing proposal, the Board accepts Plateau's proposed 

location of the Distribution Facilities within the Road allowances in Grey Highlands. 

[48] Furthermore, the Board agrees with Plateau's and Board staffs submissions that 
Plateau is exempt from the requirement for a distributor licence under Section 
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4.0.1 (d) of Ontario Regulation 161/99. Contrary to the assertion of Grey 
Highlands, the fact that Plateau does not require a licence does not imply that they 

are not a distributor. In the Board's view the Regulation giving rise to the 

exemption could not be clearer. It specifically contemplates that the "distributor" 

can be a generator, and that the exemption applies to such a distributor when it 

distributes electricity "solely for the purpose of conveying it into the IESO­

controlled grid." This language really renders the Municipality's argument on this 

point untenable. 

[49] The Board notes that there were a number of interested parties that were granted 

observer status and took an active role in terms of providing comments regarding 

various aspects of the Project. Some of the observer comments regarding 

Plateau's status as a distributor are addressed in the above findings. Other 

observer concerns were related to health effects, aesthetic impact of the Project 

and the Turbines as well as the impact on property values. These concerns are 

not within the scope of this proceeding (see paragraph [9] above) and were not 

considered by the Board in arriving at this decision. 

THE BOARD ORDERS THAT: 

• The location of Plateau's Distribution Facilities within the Road Allowances shall be 

as described in Appendix "A" and Appendix "B" to this Decision and Order except for 

any changes that are mutually agreed to between Plateau Wind Inc. and the 

Municipality of Grey Highlands. 

DATED at Toronto, January 12, 2011 

ONTARIO ENERGY BOARD 

Original Signed By 

Kirsten Walli 
Board Secretary 
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UST OF :Ut.lNICIP.U. ROAD Al..LO\\'A .. ~CES WIIliiN WHICH THE 
DISTRIBUIION SYSTDf "n.L BE LOCATID 

EB-2010-0253 
&hibitB 

Tab3 
Schedule 1 
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1 210 smo.d Road (also known as Melaoctbcm-Artmnesia TowuliDe), betweal 
ProWiciallfithwly No. 10 and East Back line. 
PIN: 37265-.0UJ(l.l) 

.2 East Back l..iDe from 210 Sideroad Road to Meboctboa Ar1rmisia T ownline. 
PIN: .Jn65-.0t36(1.1) aud 37265-0134{Ln 

3 Meb:uctbon Al1mlisia Townline from East Back l..iue to Road 41A. 
PIN: 34Hl-0029(1. 1) 

4 Melaudbou Os:pey Town.l.iue from Road .tlA to the access rold toT~ f3 . 
PIN: 37MO-OOS2(1.1) 

5 Road 41A. fum~ Melmdhol1 Artemisia Townlme to South~ B Road. 
PIN: 3 7260-0199(1.. 1) 

6 South I..iue 'B" Road from Road 41 A to~· Couoty Road 2. 
~:37260U019&Qll) 

7 CentR I..iue A Road ftom County Road 2 westerly to Tmbme 116 elltrmce. 
PIN: 37260w01150L1) 

8 Ceutre liDe A Road from County Road 2 easterly to Turbmes ~10 md ~12 road 
t'ldlux:e. 
PIN: 37260U0t25~n 
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located O\'er. on or near tm:~lrd or untravelrd sections of the Road Allowances ~ 

2 hearing 006 not coucem which Road Allowanc~ that Platnu has chose to usr 

3 J.O PROPOSED LOC.\TIO~ Of THE DISTIUBt'TION" S\'"STDJ WIT~ 

4 

5 

6 

7 
8 
9 

10 
11 
12 
13 

14 
15 
16 
J7 
18 
19 
20 

~1 

THE RO.ID .ULOWA ... 'fCES 

Plare.u propo5eS that tbe location of the Distribution Synem within tbe Road Allowance~ 

should be as foUows: 

'l"M Distribution Sy\ttm facilili~ sha.U generally be looutd 1.0-U mttJ~ from 
the abutting property line, provi~ this location is rNSonable and meets aU 
applicablt Afety stmdads.' A cross-s«ttonal dra\lting inclu&d at Appendi." C 
!.how~ the appro:Wnate loc-ation of where Plateau proposes to position the poles 
and other Distribution Syswn f.cilities .,..;thm the Road Allowances. As 
discussed below, this proposal accords with the IUlm ofthr proposed road use 
tgrtoemeD! betwtu Plateau ADd Grey Hi!hiands.'0 

\\-lme practiabJe mel with c:er1aiD exceptions. the Distribution Syscem faciliti~ 
that P1aeelu will caastruct, IDiimaiD or instJll shall not be IDeated aDder the 
existing or colll1:mpl.ttrd lla\'~ltd portio.a of any of the Road Allowances. 11 

Rathu. Pll~u will locate these facilities adjacent to such msting or 
con~m~platrd tnvded pon.ioo of ruch Road Allov;an~ . As ~sed below. this 
propoYI. accords with the t~ of the proposed read use agreement between 
Plateau and <m)• fli!!blmds.1" 

In Jddition to prop-osm.g this location for the Distribution Sy<Jtem \ltithm the Road 

Allowances. Platmi requests that rhe Board.. punumt to its authority under section .B( 1) 

of the OEB Ac:l include tbe follo'IJ.ing c:ODditions in its Order 

' for !:tmlple. oDCe U.. dealle1 ~~ proc:tsl ts complutd. PblUu may be nqwnd !0 ~· 
dm.art !ivm ~ I.G- l.5 man Mtbxk 10 ~ lbe ll!td 6M ERO: ~ road :ronmp .md ~· 

m:llors 011 pm·m propern6. as ·~ as to accavwociJ11 die flo•· oflhe din dmnart 
' See E.-Wilil B. TaH, ~ Pic- 3 of die AppliOili.c.u 
' Eumpdo~H !Ddudt ceu!D wdoa:;CNAd tcQd 01Xsmp ttw allo\\· lbe DmnblmDD. ystem. ro fOllow !be 
«"WtiD.: HO~ polti m or41t10~ d:ie a«<<lllpuct pole~ oa bolb ~ides ofllu! Road Allowmo::-es 
" !>te Exkll7b B. TJ.b .f.~ I. Pl;e 3 af!IH Applianoa. 



2 
3 
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Plateau shall acknowltdge th.lt tbt nghts to use ~ Road Allowmct$ ~ not 
exdush-e right$ In addition. Grey Highland i• not prtcludtd &om mt~ into 
~ Road Allowuxes for its own municipal purposes, md Grey Highlmds bas no 
obliption to ootify Plateau of such say pro\-ided it does not advmely af&ct lht 
Distn'burion Sy~em 

6 In constructing or dtcommi.ssioaing the Distribution System within tht Road 
7 Allawmc~ (the ~wad"'). Plateau shall use all due c:are and dili~ to pre:ent, 
8 IJIIODg other things. my UDIIIeCeiS8rY or anavoidable interfefmce llt-ith the 
9 travelled portion of my Road ADowmce or with my tnftic !hereon. 

10 • Prior to the CODllllaiCemmt of any Work. Plateau WU file plms with Ore)· 
HigbWuis mdlor tht Saug~ Valley Coasavalion Authority de~ the Wor\:. 
Pbtuu will Ulldmake the Wodc in ~ecordant:t "itb those plans u 

11 
11 

13 
14 
15 

16 
17 
18 
19 
:w 

Withm 30 days or cbt completion of my CODStJU(Uon Work, Plateau !hall depoSit 
with Grq Higb.Lmds as-constru<'ted plllllS detailing tbt lo<'llion and ~Uicalioos 
of aD}· instal~ infrastructure. induding any distribution li.nt1 and poles 

Plateau lha1l m*rtal.:e and complete any Work r~ a pennit from Ore)· 
Highlands wtthin the lime speofied m such pe.rmit. provt&d such time is 
r~ooable. Plateau sball also complete such Work so u not to cause \IImteessuy 
ouisa.nce or daa:uge to Grey Hi!hlmds OI &D}' other user of the Road Allowance 
w~ cbt Wod.:: is collducted 

21 • Prior to the cODJmeDCeiDellt of my Wodc. Plateau shall obta.io my lltt'es.sat)' 
appro\-.1 of aay federal. provincial. county or municipal goW'JIIIJlmt OJ ~gtnc'}· 
Plateau shall also notify my other person or body operating any eqmpmeut 
installaliOG$. utilities or other facilities withm the Road Allowances about the 
details of the Wcnk. including where it is to be conducted. 

n 
.B 
24 
25 

26 In the ~vent tbar it becomes nee~ to break , remove, or otherv.ise pi~ the 
2 7 e.Ustin.g sw&ce of anv of me F..oad AllowiiDC~ to undertake the Wolk. Plateau 
18 shall iii so far as is pnctical. at its owu apense. repair. ~instate. re:sto~. or 
29 remediate such suda~ to the same or better condition than txJSted prior to the 
30 coimDtDCement of such Wolk 14 

31 Subject to ~lion 41 of lhe OEB Act, if Plateau wishes to rdocate my of the 
3 2 Distribution Sp:nem ucilities prttiously insrallt"d placed OJ constructed in the 

''111i> cOIIdrn.all is maCCOidlnce • ilh S«lioo • (1) oClbt Etecakuy Act, ..-bicb .itltl!s. ~u a lnJISIIliner 
OJ &mbwoJ e:seJdses ~ po9l'!l' « IDir)' 1111.1Wr t!W WCIIOII. 11 ~ (3} I!"" ide re:uouble ootice o£ dlo! 
emry ro cbe 0111..er 01 olber poDOD ba~ill: llltboril}· onr die «rNt or lli~w..y .. -
" Tllis cCIII.di11011 is in accontmce lrilb S«li4D ~I (1) of me Elecvidty An 10·hich >1:1111!&: -l( a rnliSID11n!r 

OJ dHa:ibuwr ~ • pci'W .. or t111ry UDder dus <;«llOIL illh:.tll. . (b) m 10 far u IS ~If.. ltilot"e 

lilA! i ll'ftt or !l.iJ!nr.-s:r :oo i1s on~ coiWtia.ot~: .lAd (c) pro\'lde c<lmpen.ntiOD Cor my cbmlps csustd by tbt 
wry -
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Road Allowauces. it shall a.otify Grey High1asxls m wtiting of l1s intm1 to do so. 
2 and ~- Higblands shall aot umeasonably withhold its cOIIHDt to such 
3 ~location. 

4 Notably.oone of these requHted terms or conditiOilS \'II}' from !hose alread}• enshrined 

5 in the standard road me agreement (the ··Prop~ Road Use A~") lhat PlateiiU 

6 negotiated with ~ Municipal Staff of~· ~ds (tbe "Municipal Staff') and Grt'y 

7 Highlands' legal counsel. 1 1 m~ negotiations. the parties rNclled a DJIII:Ua1ly acceptable 

a agnement wilb respect to the location, coa.structioa. opmbon IDd maintmance of the 

9 Di.stnlrulion System wilhiD ~ Road .A.llowmces. 1~ In particular, under the Proposed 

10 

II ~ !he RDad Allowai!Ce$ tor the Distn'butioo S}"tem and a!lftd to !he locanoo of the 

12 Distribution System. In exchange. Plateau vt.·ould have conferred certlin benefits on md 

13 pro,ided nllmt!TOUS protections to Grey Highlmds. A copy of the Proposed Road uSt" 

U Agreemrnt is attllched at Appmdix D. 

1 5 In addition. DODe of the requested lmllS mel collditions nry substantially from the terms 

16 and conditions contained m the agreement between Plateau and Mefancthon. which 

17 Mdanc:lhoo Council has wady apprc>\-M. regardmg the location of seven turb~ and 

18 the associaled distn'bution facilities in its jUrisdiction.1' One ofthtse turbints is the 

19 Turbme in .\felancthon that is pan of the Pla~u I and IT ~•ling are.a. and some of the 

10 distribullOD facilines v;ill be located on the Melancthon side of somt of the R.Nd 

~I Allowances that are JOintly O\\W by Mel.utcthon and Ore}· Highlaods 

" FOI' a .!1JIIIIIJUY o! those tl!lms md coodiri(JIIS. see E."<h.ibit B, Tsb ~' ~chedi&le !. Pages -4-r of die 
Applicattan. 
•• See Exhibiz B. Tab -1. Scbedule 1. Pll;es 1-·! of !he ApplXIIIia!l 
' · See Exhibif B. Tab 4. Sdu!dWe I. Pa:es ~-3 of 1!>1! Application. 
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Ontario Energy Board EB·2013..0233 
East Durham Wind, Inc. 

DECISION 

The location of East Durham's distribution system on road allowances owned by the 

Municipality of West Grey ("the Municipality") is approved as described in this Decision 

and Order. 

BACKGROUND 

East Durham Wind, Inc., ("East Durham") filed an application dated June 14, 2013 with 

the Ontario Energy Board (the "Board"), under subsection 41 (9) of the Electricity Act, 

1998, S.O. 1998, c. 15, Schedule A, (the "Act") for an order or orders of the Board 

establishing the location of approximately 9.1 kilometers of East Durham's proposed 

distribution system within certain public streets, highways and right-of-ways owned by 

the Municipality in Grey County, Ontario. 

The Board issued a Notice of Application and Written Hearing on July 9, 2013. 

The Municipality and Karen and Syd Parkin (the "Parkins") requested and were granted 

intervenor status. The Board also received letters of comment from a number of local 
residents. 

The Parkins submitted evidence. The Parkins and Board staff submitted interrogatories 

on East Durham's evidence. No party filed interrogatories on the evidence submitted by 

the Parkins. East Durham provided responses to all interrogatories. 

East Durham filed its argument-in-chief on September 4, 2013. The Board received 

submissions from the Municipality and the Parkins. East Durham filed its reply 

submission on September 19, 2013 

On October 2, 2013, the Board issued a letter requiring East Durham to provide a more 

complete response to Board staff interrogatory no. 2(ii) by providing the analysis and 

supporting documentation that underpins its determination that it is appropriate to locate 

its facilities 1-4 meters from abutting property lines. The letter also asked East Durham 

to confinn the a~curacy of a map provided as part of East Durham's argument-in-chief. 

East Durham submitted its response on both matters on October 4, 2013. The Parkins 

submitted their comments on Oct 7, 2013. 
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THE APPLICATION 

East Durham has entered into a Feed-in-Tariff contract with the Ontario Power Authority 

and is in the process of developing a wind generation facility, called the East Durham 

Wind Energy Centre (the "Project") in the Municipality. The Project will have a total 

generation capacity of up to 23 MW and includes generation and distribution assets. 

As part of the Project, East Durham is proposing to construct an underground 

distribution system to transmit power generated by the wind turbines to the distribution 

system of Hydro One Networks Inc. ("Hydro One") for delivery ultimately to the IESO­

controlled grid. Specifically, East Durham is proposing to construct 28.3 kilometers of 

underground 34.5 kV distribution lines on private and public lands, which will convey 

power from each of the turbines to a transformer substation. From that point, an 

overhead 44 kV line will convey the electricity to Hydro One's distribution system. The 

components of East Durham's proposed distribution system are collectively referred to 

in this Decision and Order as the "Distribution System". 

East Durham proposes to locate approximately 9.1 kilometers of the underground 

portion of the Distribution System on road allowances that are owned by the 

Municipality. The road allowances at issue are referred to in this Decision and Order as 

the "Road Allowances". 

Subsections 41(1) and 41(9) of the Act provide as follows: 

41 . (1) A transmitter or distributor may, over, under or on any public street or 
highway, construct or install such structures, equipment and other facilities as it 
considers necessary for the purpose of its transmission or distribution system, 
including poles and lines. 

41 . (9) The location of any structures, equipment or facilities constructed or 
installed under subsection (1) shall be agreed on by the transmitter or 
distributor and the owner of the street or highway, and in case of disagreement 
shall be determined by the Board. 

East Durham submits that it is a "distributor" within the meaning of subsection 2(1) of 

the Act. Accordingly, East Durham submits that it has the right to install facilities for the 

purpose of the Distribution System under "any public street or highway" pursuant to 

subsection 41 ( 1) of the Act. 

Decision and Order 
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East Durham submits that it has been unsuccessful in its attempts to agree with the 

Municipality on the location of the portion of the Distribution System that would be on 

the Road Allowances. The Municipality does not dispute this. East Durham also submits 

that neither the Municipality nor any other party in this proceeding has proposed an 

alternate location. This is not disputed. Accordingly, East Durham is applying to the 

Board under subsection 41 (9) for a determination of the location of the portion of the 

Distribution System that would be installed under the Road Allowances as described 

below. 

• The Distribution System shall generally be located in the Road Allowances listed 

on Exhibit B, Tab 6, Schedule 1, Appendix A, as shown in the drawings included 

in Exhibit B, Tab 6, Schedule 1, Appendix B (and updated in section 2.0 of East 

Durham's argument-in-chief and in response to the Board's letter dated October 

2, 2013). 

• Where practicable, and where it meets all applicable engineering, environmental 

and health and safety standards, the Distribution System lines shall be located 1-

4 meters from the abutting property line. 

• Where practicable, and where they meet all applicable engineering, 

environmental and health and safety standards, the diagrams shown at Exhibit B, 

Tab 6, Schedule 1, Appendices C and D shall be followed in constructing the 

Distribution System within the Road Allowances. 1 

The submissions of the Municipality and the Parkins regarding the various issues are 

described under Board Findings. Board staff declined to file a submission. 

SCOPE OF THE BOARD'S JURISDICTION 

As indicated above, the Board's authority in this proceeding is derived from section 41 

of the Act. 

Subsection 41 (9) limits the scope of this proceeding to a determination of the location of 

the applicable portion of the Distribution System within the Road Allowances. 

As indicated above, the Board received a number of letters of comment from local 

residents. These letters dealt with the location of the Project's wind turbines and their 

1 
Pre-filed evidence of East Durham, Ex B/Tab 6/Schedule 1 
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impact on property values, health, and aesthetics. They also dealt with the Ontario 

Government's renewable energy policy in general and broad environmental issues. 

Given the scope of subsection 41 (9), it is not the Board's role in this proceeding to 

decide whether the Project should be approved, consider issues relating to wind 

turbines or renewable energy policy generally, or consider alternatives to the Project 

such as routes for the Distribution System that are outside of the Road Allowances. 

Accordingly, the concerns in the letters of comment described above are not within the 

scope of this proceeding. 

BOARD FINDINGS 

Is The Applicant a Distributor? 
The Municipality submitted that the application should be denied because East Durham 

is not a "distributor" within the meaning of section 41. It submitted that this is the case 

because East Durham does not own or operate a distribution system and that, until it 

receives its Renewable Energy Approval ("REA") from the Ministry of the Environment 

("MOE"), it will not have the authority to do so. Distinguishing this case from the Board's 

Decision in the Plateau case2
, the Municipality submitted that Plateau, at the time of its 

application, had received MOE approval to construct and operate its "renewable energy 

generation facilities" which also authorized Plateau to construct, own and operate a 

distribution system. 

In response, East Durham submitted that the Act does not require all necessary 

approvals to be in place prior to being able to access the rights afforded to a distributor 

under section 41. 

Concerning the Plateau case, East Durham submitted that whether or not Plateau had 

certain approvals in place at the time of its section 41 application was not cited as a 

basis for the Decision. East Durham also referred to the Board's more recent Wainfleet 

Decision3
. In that case, according to East Durham, the Board granted the section 41 

application prior to Wainfleet having received the REA for its project. East Durham 

further submitted that the Board's Decision and Order in that case was not made 

conditional on receipt of the REA. 

2 EB-2010-0253 
3 EB-2013-0031 
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The Board agrees with East Durham that the Act does not require that all necessary 

approvals, such as the REA, be obtained prior to granting an application under 

subsection 41 (9). Accordingly, the Board does not consider that there is any relevant 

basis to distinguish this application from the applications in the Plateau and Wainfleet 

cases, in which the applicants were considered to be "distributors". The Board notes, 

however, that in order to proceed with construction of the Distribution System, East 

Durham will need to obtain all legally required permits and other approvals. 

Proposed Location of the Distribution System 
East Durham has provided maps that identify the starting and ending points of the 

various segments of the Distribution System within Road Allowances. Further, the table 

at section 2.0 of East Durham's argument-in-chief provides the length and location (i.e. 

western side of the Road Allowance) of each segment. Concerning the proposed 

setback of the Distribution System as indicated above, East Durham has proposed that, 

where practicable, and where it meets all applicable engineering, environmental and 

health and safety standards, the Distribution System lines shall be located 1-4metres 

from the abutting property line. 

The Municipality submitted that East Durham's application should be denied because 

East Durham had not provided the "location" of the proposed lines within the Road 

Allowances. The Municipality submitted that what East Durham provided was not actual 

locations but merely "guidelines" for determining locations. Although the Municipality 

acknowledged that East Durham had refined its general description of the proposed 

locations in its argument-in-chief, it maintained that these locations were not sufficiently 

precise. The Municipality submitted that it is not its duty to propose locations, and that it 

should be East Durham who must propose locations. 

East Durham submitted that it has proposed a "narrow corridor" which provides the best 

balance of environmental, social, technical and economic considerations. East Durham 

also submitted that, given that the Board will be determining the location of the 

Distribution System in this proceeding prior to the start of construction, the approved 

location must allow for some reasonable flexibility to ensure that East Durham can 

address any engineering, environmental, health and safety or other practical challenges 

that may arise during construction. 
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East Durham also submitted that in its view section 41 does not require the identification 

of a "precise" or "exact" location. Section 41, according to East Durham, only states 

that the "location" shall be agreed upon by the transmitter or distributor and the owner. 

East Durham argued that this wording makes it a mutual obligation on the distributor 

and the owner of the Road Allowance. East Durham also submitted that the 

Municipality, by its own admission, had refused to provide feedback to help refine the 

proposed locations. East Durham submitted that if the Municipality had provided 

comments regarding the location and any existing infrastructure in the area, it would 

have enabled East Durham to further refine the proposed locations. 

The Board issued a letter to East Durham, dated October 2, 2013, requesting additional 

information to support East Durham's proposed 1-4 meter location parameter. East 

Durham responded, by letter dated October 4, 2013. East Durham provided examples 

of municipalities and counties in the vicinity of the Municipality that have adopted 

policies regarding the location of underground infrastructure that are consistent with the 

considerations described by East Durham. This included a policy issued by the County 

of Grey, in which the Municipality is located, titled, Policy for Utility Place on Grey 

County Rights of Ways. 

East Durham also submitted that, as part of its REA application, it undertook various 

studies in the project area, such as the Natural Heritage Assessment, the Water 

Assessment, and Archeological Assessment and consulted all stakeholders in keeping 

with the requirements in Ontario Regulation 359/09. Following these studies and others, 

East Durham states that its initial proposal was refined and revisions were incorporated 

where appropriate, to ensure that the proposed location represents the best balance of 

environmental, social, technical and economic considerations. 

The Parkins submitted that the additional information filed by East Durham did not 

support the request for a 1-4 meter corridor. The Parkins submitted that the requirement 

for a 1.5 meter setback in the Municipality of Lambton Shores was for overhead utility 

lines and not underground lines. The Parkins, submitted that although in their view the 

Municipality would likely not agree, a 1 meter setback from street line would be 

acceptable to them. The Parkins recommendation was based on the Municipality of 

Lambton Shores' Infrastructure Design Guidelines and Construction Standards, dated 

January 2002. 

Decision and Order 
November 7, 2013 

7 



Ontario Energy Board EB-2013-0233 
East Durham Wind, Inc. 

While section 41 requires that the Board detennine a "location" under the road 

allowance, the Board agrees with East Durham that this wording does not require a 

precise location. The Board considers that the mapping and location information 

provided by East Durham is sufficient to determine the location for the purpose of this 

application. 

The Board accepts the evidence of East Durham that it is appropriate to locate the 

Distribution System lines 1-4 meters from the abutting property line. The Board 

considers, however, that this location could probably have been refined further if there 

had been more communication between East Durham and the Municipality. The Board 

encourages East Durham and the Municipality to consult during construction to address 

any issues or concerns about the precise location that may arise. As indicated below, 

the Board has made provision in its decision for any agreement reached as a result of 

such consultation. 

Stray Voltage 
The Municipality and the Parkins have raised concerns about the possibility that the 

Distribution System will cause stray voltage problems. The Parkins filed a copy of a 

Private Member's Bill concerning stray voltage and the Ontario Green Energy Act. 

East Durham argued that wind turbines do not cause stray voltage. East Durham further 

argued that Hydro One oversees stray voltage issues and has developed a protocol to 

proactively test for stray voltage and mitigate any concerns at no cost to the landowner. 

East Durham stated that it will assist any concerned landowner in the Project area in 

this process with Hydro One. 

East Durham also argued there is no nexus between the evidence filed by the Parkins 

concerning stray voltage generally and the issue before the Board in this proceeding 

(i.e. where portions of the Distribution System should be located within the Road 

Allowances) . East Durham submitted that the Parkins have not filed any evidence 

suggesting that East Durham's Distribution System in particular will cause stray voltage 

or that, if so, the proposed location of a portion of the Distribution System in the Road 

Allowances is such that stray voltage would cause an adverse impact. 

The Board agrees with East Durham that the evidence does not indicate that the portion 

of the Distribution System proposed to be located in the Road Allowances would 

necessarily cause stray voltage, or if so, that the proposed location in the Road 

Allowances would cause an adverse impact due to stray voltage. The Board also notes 
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that section 4. 7 and Appendix H of the Board's Distribution System Code sets out the 

investigation procedures related to stray voltage. 

THE BOARD ORDERS THAT: 

1. The location of East Durham's Distribution System on Road Allowances owned 
by the Municipality is approved as follows: 

a. The Distribution System shall be located in the Road Allowances listed on 
Exhibit B, Tab 6, Schedule 1, Appendix A, as shown in the drawings 
included in Exhibit B, Tab 6, Schedule 1, Appendix B (and updated in 
section 2.0 of East Durham's argument-in-chief and in response to the 
Board's letter dated October 2, 2013). 

b. The Distribution System lines shall be located 1-4 meters from the 
abutting property line unless otherwise agreed between East Durham and 
the Municipality. 

c. The diagrams shown at Exhibit B, Tab 6, Schedule 1, Appendices C and 
D shall be followed in constructing the Distribution System within the Road 
Allowances. 

ADDRESS 

Ontario Energy Board 
P.O. Box 2319 
2300 Yonge Street, 27th Floor 
Toronto ON M4P 1 E4 
Attention: Board Secretary 
E-mail: Boardsec@ontarioenergyboard.ca 
Tel: 1-888-632-6273 (toll free) 
Fax: 416-440-7656 

DATED at Toronto, November 7, 2013 

ONTARIO ENERGY BOARD 

Original Signed By 

Kirsten Walli 
Board Secretary 
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