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   NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING.

Tuesday, July 22, 2014

--- On commencing at 9:36 a.m.


MS. LONG:  Please be seated.  Good morning, everyone.  The Board is sitting today in the matter of a submission by the Ontario Power Authority to the Ontario Energy Board for the review of its proposed expenditures and revenue requirements and fees for 2014.  This matter has been assigned Board File No. EB-2013-0326.


Today we are sitting to hear a motion brought by certain intervenors in this proceeding:  The Canadian Manufacturers & Exporters, or CME; the Vulnerable Energy Consumers Coalition, VECC; the Association of Major Power Consumers in Ontario, AMPCO; the Building Owners and Managers Association Greater Toronto, BOMA; and Energy Probe Research Foundation, or Energy Probe.


The motion requests the Board make an order compelling the Ontario Power Authority to provide full and adequate responses to four interrogatories further described in the motion materials.


My name is Christine Long and I will be presiding today in this matter.  I am joined by fellow Board member Cathy Spoel.  May I have appearances, please?

Appearances:


MS. BLANCHARD:  Good morning.  It's Emma Blanchard on behalf of CME.


MS. LONG:  Good morning Ms. Blanchard.


MR. PYE:  Adrian Pye, IESO.


MS. LONG:  Mr. Pye.


MR. RUBENSTEIN:  Mark Rubenstein, counsel to the School Energy Coalition.


MS. LONG:  Mr. Rubenstein.


MR. MACINTOSH:  David MacIntosh on behalf of Energy Probe.


MS. LONG:  Good morning, Mr. MacIntosh.  And I understand we have Mr. Janigan on the phone?


MR. JANIGAN:  Yes, thank you, Madam Chair, for VECC.


MS. LONG:  Thank you.


MR. CASS:  Fred Cass for the Ontario Power Authority.


MS. LONG:  Mr. Cass.


MR. CASS:  And with me is Nancy Marconi for the OPA.


MS. LONG:  Thank you.


MS. HELT:  Maureen Helt, counsel with the Ontario Energy Board, and with me Michael Bell, who is the case manager Board Staff, and Roy Hrab.


MS. LONG:  Good morning.  Before we begin this morning, Ms. Blanchard, are there any preliminary matters?


MS. BLANCHARD:  None.  We've exchanged the materials, which I believe have been handed up.  Other than that, I think not.


MS. LONG:  Thank you.  The way we're going to proceed this morning is, Ms. Blanchard, you will start off, and then I understand there has been an agreement between the other intervenors as to who will go next.  So we will hear from all of you.


Ms. Spoel and I intend to ask questions throughout, given that we have a number of presentations on the motion this morning, and then we will have Mr. Cass do his submission.


So if there is nothing further, Ms. Blanchard, please start.

Submissions by Ms. Blanchard:


MS. BLANCHARD:  Thank you very much.  As we've heard, the purpose of the motion is to seek guidance from the Board regarding certain responses to interrogatories filed with respect to OPA's evidence.  So if you could just open now to the notice of motion that was circulated by CME, it's a document with four tabs.


MS. LONG:  We've got that.  Thank you.


MS. BLANCHARD:  The four documents which are annexed to the notice of motion are the four interrogatories which are at issue in this motion.  And if I could ask you to please turn to Exhibit B, which is the second tab, and just scrolling down on the first page to line 12, this is an extract from the evidence filed by OPA and describes the two forms of audit which are at issue.  So I'm just going to take you through that description.


So starting at line 12:

"... the OPA managed and coordinated 35 internal audit projects to confirm the effectiveness and efficiency of its business processes and systems."


And so we would describe that as one category of audit which is the subject of today's motion.  So those are the internal audits that are referred to by OPA in their materials.


And then scrolling down through that paragraph, a second type of audit is mentioned:

"... the OPA achieved further assurance through internal audits conducted at the program counter-party level (i.e. at the LDC level)."


So those are the second group of audits that are being discussed in today's motion.  So moving through, there are four interrogatories at issue 2 which were submitted by Board Staff, Interrogatory No. 4 and 5 from Board Staff.  Those are found at tabs A and B, and then CME's Interrogatory No. 4 at tab C, and at tab D we've got SEC's interrogatory.


I'm going to go quickly through them and give a brief explanation of exactly what was asked for.  At tab C you'll find CME's interrogatory.  There were a number of questions contained in that interrogatory relating to the local distribution company audits.  And, in particular, at line 19, one of the questions was:

"Have any of the audits conducted identified shortcomings in the LDC expenditure of the program administrative budget, of quality assurance, or of the services of third party providers serving LDCs?  If so, please provide the details..."


And then later on at line 26, CME asked for the production of all of those audits.  So there was a request for detail about the audit findings and the recommendations, and there was also a request for disclosure of the audits themselves.


Just turning on to tab D, the SEC interrogatory, that interrogatory focussed on the first category of audits, which was the internal audit of OPA's administration, and the SEC interrogatory asks for disclosure of those internal audits and it references the two -- two of the references to those audits which were contained in OPA's filing.


So at line 5, SEC refers to OPA's prefiled evidence and asks for copies of all internal audit reports and value for money audit reports.  Both of those types of audits are referenced in OPA's filing, and SEC was simply asking for production of those audits.


The two Board Staff interrogatories which are at issue ask for details of the recommendations contained in the audits.  So at Interrogatory No. 4, which is at tab A, Board Staff was looking for a description of the findings of the local distribution company audits, as well as a description of the responses to those recommendations.  So they were looking for details on the local distribution company audits.


And at tab B, Board Staff were looking for details of the recommendations, as well as actions taken to address the recommendations coming out of the internal audits.


So just generally speaking, we have a request for disclosure of the local distribution company audits, a request for disclosure of the internal audits, and then a number of requests for specific details around what issues were identified, what recommendations came out of that process, and what actions were taken to address those recommendations.  So request for detail.


I'm jumping around a little bit in the exhibit, but I'm just trying to give a general sense.  When we get into the responses to those interrogatories, firstly, the response provided to the two requests for disclosure of audits was simply that these reports are considered to be confidential and will not be provided.


So confidentiality was offered as the reasoning for not delivering the audits, and in our submission that's not an appropriate basis for refusing to disclose the document and I will be getting into that in a little more detail.  But in terms of going through the responses, the reason for not delivering the audits themselves was cited by OPA as being a confidentiality issue.


In terms of the request for details regarding recommendations, issues, and shortcomings I'm just going to take you to the responses that OPA provided.  The more detailed responses were provided to the Board Staff interrogatories.


So I would ask you to turn first to tab A, and this will just give you a sense of the type of response that's being provided in connection for -- in connection with the request for details.


First page, tab A; this is the response to Board Staff Interrogatory No. 4.  OPA says at line 22 that
"The auditor has found manageable compliance-related issues within the CDM operations of the LCDs review,"
and later on,
"Examples of these compliance issues include the process used by LDCs to contract with third party service providers, failure to collect all required information, and LCDs approaches to the submission of incentive payment requests."

As you can see from this response, it's a very general, high level description of issues which lacks any form of specificity and, in our submission, does not represent a full and adequate response to the interrogatory.


MS. LONG:  Ms. Blanchard, I'm sure Mr. Cass is going to ask this question or raise it.  But was the undertaking itself not general, when the question is what were the general findings of the compliance audits?


Did they not answer in a general way?  Are you saying there needed to be more specifics?


MS. BLANCHARD:  I think the concern is really that when there is a request for information made, it has to be something that will allow the parties who have requested the information to really understand the scope of the recommendations, and really understand what it is that the document is going to be presenting.

And these are so generalized, they don't -- for example, an issue is the process used by LDCs to contract with third party service providers.  We don't know what the issue specifically with those processes was.  We don't know how many issues there were.  We don't know how significant they were.  We don’t know how many times they occurred.

There is no sense of scope or magnitude of the issues. They've given three examples; we don't know if those are three of a hundred types of issues.

You know, it's not the type of specificity that would allow parties who really understand what it was that management, for example, was able to draw from those audits, because we're told these are an important tool for management in terms of making management decisions.  And clearly, they would have received – they would have gotten something that would have allowed them to make some form of decision.

In our submission, this doesn't approach that type of specificity.


MS. LONG:  Thank you.  That explanation is helpful.  Please continue.


MS. BLANCHARD:  So that was the response to the request for details on the LDC audit.  The response to the request for a description on the internal audits is found at tab B.

And in our submission those are, if anything, more generalized than the descriptions provided in connection with the request for the local distribution company audits.

If you just turn down here to tab -- to line 28, OPA was asked to describe recommendations and explain what actions were taken to address those recommendations.  And we're told at line 28 that the findings can be categorized as controlled assessment, GAAP identification, and best practice recommendations.

In our submission, those are very general and are likely the purview of really any form of audit.  They are a general description of the audit process.  They don't provide any insight into what specific issues were identified as part of this process, or what could be taken -- what form of action or corrective action would be required to address those.

So with those responses in mind, I think, we submit it's important to just go back to the rules of procedure and really consider what is a party's obligation when they receive an interrogatory.  And that's why we produced the extract from the Rules of Practice and Procedure; rule 27 outlines what the parties' obligations are.


I'm sure we've all read these many times, but I think in the context of this kind of motion, it's important to go back and look at those.

So the first presumption in 27.01 - and I've just handed out two pages here - is that a party shall provide a full and adequate response to each interrogatory.  And in this case, we've seen a complete refusal in terms of disclosure of the audits themselves.  And in terms of the request for details of recommendations, certainly not full and, we would submit, completely inadequate in terms of allowing the parties to really grapple with that information in terms of making submissions.


And then scrolling down in 27.02, if a party is not prepared to provide full and adequate responses, they've essentially got three options in terms of the rules of procedure.  One, they can take the position that the question or the information is not relevant.  And in this case, we would submit that given that the OPA has relied upon the audits in their own evidence, it's not now open to them to say that that information is not relevant.

Secondly, we note the OPA did not take the position that this information was not relevant when they responded to the interrogatory.  To the extent there is a question about relevance -- and we may hear about that from my friend later this morning -- our view is when information is being relied on in support of an application and parties are asking for details about information that's already been referred to, it's difficult to make the submission that they're now not relevant.

Moving through the list, the next option that a party who doesn't want to provide a full response can rely on is to answer that the information is not available, or can't be provided.  And there is no suggestion that's the case here, as far as we're aware.

The last option is sort of a catchall, but I would highlight that confidentiality is not listed as a reason not to provide information.  In fact, confidentiality is specifically dealt with in another part of the rules and is -- so anyone looking at the parties' obligations in terms of providing responses, when you get to the question of well, is it confidential, you're then referred to the confidentiality rules.

So I think that's important to highlight because it's clearly not -- confidentiality is clearly not intended as a reason for not providing full and adequate disclosure.

I've also brought a copy of the most recent practice direction on confidential filings, which was revised just a few months ago, because in our view it's important to think about what the impact of confidentiality is, if in fact that's the reason for refusing to produce these audits.  And certainly that's the response that was provided by OPA when they delivered their response interrogatories.

So I'm just going to take you to the general purpose of the confidentiality protocol which is in the second paragraph of this introduction document which I circulated earlier.


There is a statement here that:

"The Board's general policy is that all records should be open for inspection by any person unless disclosure of the record is prohibited by law."


So that's the starting point, and we see, as we go through the policy, that there is a balancing that has to happen, but the starting point is if it's not prohibited by law, it should be open for inspection.  And this reflects the Board's view that its proceedings should be open, transparent and accessible.


And then they go on to say that the Board relies on full and complete disclosure of all relevant information in order to ensure that its decisions are well informed and recognizes that some of that information may be confidential, may be of a confidential nature and should be protected.


So if there is an issue around confidentiality, we then have a very complete set of protocols which is intended to ensure that that information can safely be reviewed by the Board in making its decision.


And I'm not going to get into a long treatise about how those protocols work.  I think for the most part everyone is familiar with them, but it would be open to OPA to take the position that confidentiality should apply to those audits.


At this stage, not having seen the audits or any detailed description of the recommendations contained in them, it would be difficult for the parties to take a position one way or another, and we would highlight here the onus would be on OPA to demonstrate that there is some confidentiality protection that should be attributed to these documents.


So having been through those rules, I think probably the last thing to touch on really is just the whole issue of the scope of the Board's review in cases involving OPA, because we know we're dealing with a more limited scope than would be the case on other applications to the Board.  And for that reason, I've brought an excerpt from the decision of the Board in the 2011 revenue requirement case, because certainly the issue of what the scope of the Board's mandate is is something that the Board has been grappling with for some time.  And, in our view, this is material also to the motion before you today.


And I would take you down -- I just provided an excerpt at page 6, and this is an excerpt from the Board's decision on the issues that were going to be considered by the Board, as well as a discussion of the scope of the Board's mandate.  And half way down the page, there is a statement that:

"The Board is of the view that an assessment of the OPA's administrative fees must require an examination and evaluation of the management, implementation and performance of the OPA's charge funded activities."


And we would submit that really what this is getting at is everyone recognizes it's a fairly limited scope of approval.  The Board is going to be approving the administrative fees, which are a relatively small percentage of the total annual spending.  But in order to consider those fees, it's important to look at the bigger picture, because you can't really evaluate the administrative fees without looking at how the administration is actually unfolding.


And, in our view, those audits are being undertaken to allow management to make decisions about how programs are being managed, implemented and how they are performing, and that information is certainly material to the Board's review.


And so for all of those reasons, we would submit that both forms of audits should be disclosed, and we also are supportive of Board Staff's interrogatory request and that detailed descriptions of recommendations, issues and actions taken to implement those recommendations should be provided in this case.  Those are my submissions.


MS. LONG:  Ms. Blanchard, I just have two questions for you, one -- and thank you for drawing our attention to this, because I was going to ask you the question how this actually links back to what the Board has to consider in this case.  But can you explain to me why the actual audit reports are necessary as opposed to more complete answers as to what they reveal?


MS. BLANCHARD:  In our view, it's difficult to know what parts of the reports are really going to be helpful without having them.  And if a very detailed summary was provided, perhaps that would be of assistance, but ultimately there's a discretion involved in selecting what is going to be reported and what isn't.


And in terms of allowing the most transparent consideration of the issues, in our submission, it should be up to the parties to review those documents and decide what is material in terms of making submissions to the Board.


MS. LONG:  Thank you.  And my final question to you, I just want to better understand CME's position.  Is it your position that because the OPA, when answering the interrogatories in the first instance, took the position that they were subject to confidentiality, that they are now precluded from arguing the relevance?


MS. BLANCHARD:  It's certainly CME's position that had relevance been the main concern, that should have been raised when the response to interrogatories was delivered.  "Precluded" may be further than we would go, but certainly the obligation in the Rules is you receive an interrogatory, you provide a full response, and if you're not going to provide a full response, then you have to explain why.  And why cannot be one line saying this is confidential.


MS. LONG:  Thank you.  Mr. Rubenstein, are you next, or, Mr. MacIntosh, you're next?

Submissions by Mr. MacIntosh:

MR. MACINTOSH:  David MacIntosh for Energy Probe.  Energy Probe supports the motion as a moving party because, in Energy Probe's view, access to the requested information would assist intervenors with outstanding questions and facilitate progress toward a settlement of the issues.


Energy Probe would support disclosure and resumption of settlement discussions, rather than taking all the matters to adjudication.  And until we actually see the audits, we cannot decide if they should remain confidential.


Thank you, Madam Chair.


MS. LONG:  Thank you.  Mr. Rubenstein?

Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Good morning, Panel.  SEC supports the motion, especially as it relates to interrogatory SEC 7.  This is asking for the production of the value for money and the internal audit reports.


I just note this is an issue SEC has actually made before in our submissions in the last OPA fees case.  We thought the value for money audit should be publicly available before the Board.  So it's an issue we think is of importance.


I want to address the relevance of these documents, and I want to address the harms that have been presented in Mr. Gabrielle's affidavit provided by the OPA.


And I think it's clear that it's relevant to ensure that the OPA is spending ratepayer funds collected through its approved fees effectively, efficiently and reasonably.  I think the Board has the authority to ensure that.


One aspect of that is to ensure the funds are not misspent and the proper procedures and protocols to ensure proper financial management is being undertaken to ensure that by the OPA.  And I think Mr. Gabriele's affidavit speaks to this in paragraph 7.  I don't know if the Board has that.


In paragraph 7, Mr. Gabrielle is discussing the role that the audits played to the board of directors, this is the OPA's board of directors, and it says:

"The OPA’s board of directors does not review day-to-day activities of the organization and accordingly, the board of directors require assurance, independent from management, that processes and procedures OPA are reasonable.  The internal audit review of procedures is one method by which the board of directors can receive this assurance."

And I would say that for the same reason that it's important for the OPA's board of directors, it's important for this Board as well.  This Board does not review the day-to-day activities of the organization and requires, if available, assurances that the procedures and processes employed by the OPA are reasonable.


I think that's an important aspect for why this Board, and why the parties here -- to provide information and they could be assured of that.  But, more importantly, so the Board can be assured these procedures are being followed, and that when there is available information, that should occur.


If you could just turn the page to paragraph 6, the previous paragraph, it starts off by saying:
"It is management of the OPA, rather than the internal audit function, that is responsible for the efficiency and effectiveness of operation of financial outcomes."

Yes.  But at the same time, the internal audit documents that allows parties and this Board to test the evidence that has been provided by the OPA in its submission before this Board, to ensure that the fees are being spent in a reasonable manner and that the financial procedures are being followed to ensure that that money is spent correctly, and properly, and reasonably.


I think the second issue is, insofar as the it's an assessment of the controls and processes of activities that are not funded by OPA fees – so this is conservation programs, and sort of the other ninety-five percent of the funds and the importance of that.


And I think the Board discussed the interrelationship in this previous proceeding, and it was brought to you earlier on today, looking back at the previous proceeding and the Board talking about -- in the scoping decision about the interrelationship about that.  And I think that's important, because the audits are relevant to the Board to ensure that the proposed revenue requirement, and the corresponding fees which it is approving, are adequate to ensure that the other 95 percent of funds that are being -- the charge funds, the non-administration fees are being spent adequately and appropriately.


That's part of what the administration budget is there to do, is to ensure that OPA is able to properly manage its tasks that set out in the act, the directives that are provided by the Minister, and to do that appropriately.  And one of the ways is to ensure that it has the proper -- the fees covered the proper allocation of administrative staff to do that, but also to ensure within OPA, they're allocating the staff to the appropriate areas to ensure that's the case, to ensure that those amounts are being dealt with reasonably, and the proper financial procedures and controls are there.


I want to briefly discuss some of the harms that were discussed in Mr. Gabrielle's affidavit.  I would say -- and he discusses there at paragraph 17 and 18.  You don't necessarily need to turn this up, but I would say the main harm being discussed is that the internal auditors cannot be influenced by their awareness that other audiences are going to be looking at this material, and that they must be focused on providing the information to the audit committee and management, and there would be harm to do that.


I would say that the OPA is a government agency,  being regulated by this Board has a special duty to ensure the Board has the full picture in all this information.  If the harm is that the auditors will not prepare -- will now prepare the audits differently, knowing they may be disclosed to their regulator and to parties, and this is even on a confidential basis, then it's our position the OPA should replace those auditors.


The internal auditors have a special role within a company.  They're providing sort of essentially the unvarnished truth to the board of directors, and they have to deal with the potential consequences and influence from their fellow employees and management.  So there is already sort of a -- they're in a different position than other employees because of that.


We say that shouldn't change because now their regulator would be able to see this sort of information.  We think it's important that the Board has this information, that the harms are not actually that great.


And I note -- and I provided to Board Staff and I believe that they are -- it has been provided to the Board.  It's an excerpt from -- it's a document, "Decision and Order on Confidential Filings and Procedural Order No. 8."   This is from the ongoing OPG proceeding.


MS. LONG:  Give us a minute, Mr. Rubenstein, while we look for it.


MS. HELT:  I believe it has been provided to the panel.  Perhaps not.


MS. LONG:  No, I don't think so.


MS. HELT:  I'm sorry, which document is it?


MR. RUBENSTEIN:  Confidential filings and Procedural Order No. 8.


MS. HELT:  Yes.


MS. LONG:  Mr. Cass, do you have a copy of this?


MR. CASS:  Yes, I do.  It was given to me this morning.  Thank you.


MS. LONG:  Thank you.  Okay Mr. Rubenstein, we have it; please continue.


MR. RUBENSTEIN:  In that proceeding, internal audit reports were asked to be disclosed.  And if I can take to you page 3, they were disclosed and OPG sought confidentiality treatment and the Board -- and this is the third paragraph on page 3.

"The response to SEC Interrogatory No. 51, attachment 1 through 5, which is No. 17 in the list above, relates to project management audits completed by OPG’s internal audit department.  OPG has requested confidential treatment for these attachments in its entirety as" its position is "that public disclosure would likely discourage OPG employees from disclosing problems in future audits."

Now in this, I would say that OPG took the proper approach.  They produced the documents, but they did have concerns with respect to the public disclosure and sought confidentiality treatment under the regime that Ms. Blanchard was talking about earlier on today.


Now, SEC objected to confidentiality treatment of those documents.  But I think the Board came to the proper conclusion; redacting certain portions if there would be harms as set out in OPG, but providing these documents on the public record.

I just provide this as an example to note that if there are harms that are set out in -- and the harms that are the type out in Mr. Gabrielle's affidavit, that they should be dealt with through the confidentiality process, that they are not harms that would sort of outweigh the benefits to this Board in understanding the harm -- the financial controls, and if they've been met by the OPA, to ensure that the fees that this Board is collecting in administering different activities are done appropriately and they are done prudently, so the Board can discharge its mandate in approving the fees, or not approving the fees and sending them back with conditions to the Minister.


Those are my submissions.


MS. LONG:  Thank you, Mr. Rubenstein.


MS. HELT:  Madam Chair, we may want to mark this as an exhibit, simply for the purpose of ease of reference with the record.


MS. LONG:  Let's do that.


MS. HELT:  We'll mark this as KM1 -- or just 1.  I don't think we're going for two days -- I hope.

EXHIBIT NO. KM1:  excerpt from a document entitled "decision and order on confidential filings and procedural order no. 8" in EB-2013-0321

MS. LONG:  My understanding, Mr. Pye, is the IESO is not making any submissions this morning.  Is that correct?


MR. PYE:  That's correct.


MS. LONG:  Board Staff.


MS. HELT:  Yes, thank you, Madam Chair.  Board Staff?

MR. JANIGAN:  Madam Chair, would you wish to hear from VECC before Board Staff?


MS. LONG:  I’m sorry, Mr. Janigan.  I understood you were not going to make any submissions today.  But if you are, you should proceed now.
Submission by Mr. Janigan:

MR. JANIGAN:  Yes, we just have brief submissions to make.


The first point is we repeat and adopt the submissions of Ms. Blanchard and my friend Mr. Rubenstein with respect to this motion.


Secondly, I would like to make some brief submissions with respect to the issue of relevance that my friend Mr. Rubenstein touched upon.  And we note from the affidavit of Mr. Gabrielle that with respect to relevance, that OPA attempts to draw a distinction between issues associated with quality control and the way in which the process has been carried out and the actual effectiveness of the programs, including matters such as the financial implications, the 2014 business plan and other outcomes.


In VECC's position, there is no bright line between those two areas.  In fact, they are inextricably linked.  And because, of course, we haven't seen the audits and we don't know, effectively there may be a layer of information in that audit which would be satisfied for the purpose of the overall superintendents of the matters at issue in this proceeding.


But we would suggest that it's not appropriate at this juncture to raise an issue that effectively all these are the way in which management goes about doing its duties, and it's not something within the purview of the Board to look at the effectiveness of the actual processes themselves.  And because they have no direct relevance with respect to the financial implications, we would suggest that that's overall not really a tenable position.


Secondly, with respect to the issue of candour, which Mr. Rubenstein raised, he is quite right in asserting that effectively any issues that may be problematic to OPA, whether it be involving personnel decisions or pending litigation or whatever, can be dealt with by way of redaction.  And certainly I don't think anyone in this proceeding would object in the circumstances where in fact the issue would be of some delicacy to OPA that there would be redaction associated with that particular issue.


But candour itself, in our submission, is not something that goes to relevance or effectiveness, and by all means because it is a public dealing -- because we're dealing with the superintendents of what is effectively a public corporation, that the Board should not give credence to that particular submission.


And those would be the submissions of VECC.


MS. LONG:  Thank you, Mr. Janigan.  Ms. Helt.

Submissions by Ms. Helt:

MS. HELT:  Thank you, Madam Chair.  Board Staff has reviewed the notice of motion and agrees with the motion with respect to the request for further and better answers to the two Board Staff interrogatories.


Board Staff notes that with respect to the answer to Interrogatory No. 4 posed by Board Staff, while the answer itself does provide some general findings and recommendations, Board Staff is certainly of the view that more complete answers could be provided.


For example, with respect to question (b) of Board Staff Interrogatory No. 4 asking for the general findings of the assessments of the 21 LDCs and the request to find out if any issues were raised, the answer provided simply states that the audits, 25 audits, were initiated and overall the results were that they continued to spend their program administration budgets in compliance with contractual obligations.


In Board Staff's view, that's a very general answer to that specific question with respect to issues raised and the general findings of the assessments.  



With respect to Board Staff Interrogatory 5, again the view is that the findings and the answer provided do not provide the level of detail even for a general finding that the Board Staff would expect.


Further, the request for recommendations and what actions the OPA has taken to address the recommendations, again, in Board Staff's view, is not sufficiently detailed.  That being said, Board Staff does not support the motion requesting the production of the various internal reports, because those reports, in Board Staff's submission, provide a level of detail that is not required.


The general findings, recommendations are a necessary component, in Board Staff's submission, for this Panel to make a determination of the appropriateness of the fees and the issues this Panel needs to determine.


The actual level of detail that's provided for in these various reports is not something that, in Board Staff's submission, this Board nor the parties should be interested in reviewing, nor is it required for the purpose of making a determination on the particular issues before the Panel.


As highlighted in paragraph 3 of the affidavit of Terry Gabriel, it's the management of the OPA that is responsible for efficiency and effectiveness of operations and financial outcomes, and it is the audit committee of the OPA that in fact reviews the internal audits.


In Board Staff's submission, a detailed review of those audits by the parties in this case is not something that is required.  The issue to be considered by this Panel relates to the operating budget, and while Staff does believe that the existence of the internal audits, the nature of the audits themselves, the general findings of the audits and the recommendations are helpful to the Board and would be helpful to the Board, the specific details themselves are not required as, in Board Staff's submission, they will not provide the required insights into the efficiency or effectiveness with which the OPA completes its work.


Granted Board Staff acknowledges we have not seen what is contained in these internal audit reports, but regardless of that particular fact, if we have information with respect to the general findings and recommendations of those audits, that should be sufficient.


And on that basis, Board Staff does not believe the production of those reports is required, as they are not relevant for the Panel to make a determination.  So Staff is basing its submission on the issue of relevance and does not require production of the report.


If the Panel does find the reports are relevant and ought to be produced, then Staff would support a request that I assume will be made that the documents be held in confidence, so long as the confidential -- the request for confidence relates only to those aspects of the report that truly meet the requirements as set out in the practice direction on confidential filings.


While it is the Board's general policy to have all documents on the public record, if there are certain components of the various reports that are commercially sensitive or may cause prejudice or harm, it is the onus on the applicant to illustrate that.


The position of Staff would also be that should this Panel choose to have the documents held in confidence on an interim basis pending submissions, Board Staff would also support that position.


Those are my submissions unless the Panel has any questions.


MS. SPOEL:  Ms. Helt, I take it Board Staff does not share concerns expressed by some of the intervenors that without production of the actual reports, it's not possible to ascertain whether in fact the sort of general recommendations have been fairly put.  I take it that's not a concern of Board Staff's?


MS. HELT:  No.  And I attach a caveat to that, however, that I can appreciate the position that is being taken by the intervenors in that regard.  I do not think it's an unreasonable position.


However, in Board Staff's submission, it is clear that the -- to Staff, that we have the information that is required through obtaining the general findings and recommendations, and the level of detail that is set out in these types of internal audit reports, as provided for in the affidavit of Terry Gabriel, where he sets out one example of two failed transactions in a review of 40,000 transactions.

That type of report and finding would not be relevant to what is the issue before this panel in this proceeding.  Now granted, we don't know what all of those thirty-five internal audits are about with that level of -- because the applicant has not provided that level of specificity.

But through general findings, recommendations, and a level of detail of other quality assurance measures, and perhaps some other performance metrics, that, in Board Staff's submission, would be helpful to the Panel.

MS. SPOEL:  Thank you.

MS. LONG:  Mr. Cass?
Submissions by Mr. Cass:

MR. CASS:  Thank you, Madam Chair.  For the purposes of my submissions, I put together the items to which I intend to refer in a small booklet that I think has been handed up to the Board; it has four items in it.

I will be referring to that.  I will also refer to the notice of motion and its attachments as well during the course of my submissions.

MS. HELT:  Madam Chair, we can mark this as Exhibit KM2.

MS. LONG:  Thank you.
EXHIBIT NO. KM2:  BOOKLET OF DOCUMENTS FILED BY MR. CASS

MR. CASS:  Madam Chair, my submissions will include five points.  All of the points are on relevance or a related issue, which is prejudice.  I will -- before going into explaining each of my five points, I will set them out for you.

But I think it would be useful for me to digress before doing that, digress at the beginning of my argument, to address something that's been said to you in the submissions of other parties.

Submissions have been made to you about the nature of the explanation that was given in the interrogatory responses, for not providing the internal audit reports.  And for whatever reason, apparently there was a misunderstanding.

For example, looking at the response to Schools SEC Interrogatory No. 7, I can do my best to explain to the Board why it appears to me there has been a misunderstanding.

This is, I believe, tab 4 to the – sorry, tab D to the motion record that has been filed in support of the motion. This interrogatory response refers to confidentiality. Unfortunately, that has been taken to mean that the reason for the objection to production is just strictly confidentiality.  That is not the case.

The reason that is attempted to be explained in this interrogatory response is a prejudice issue. It is not strictly confidentiality; it is prejudice.  When I go through my submissions, my five points, they will include both relevance and prejudice, and they will address why prejudice is something for the Board to consider in its assessment of relevance.

The Board can see, in the second sentence of the first paragraph of the response to SEC Interrogatory No. 7, referring to the internal audit reports, their function would be compromised if subject to public dissemination.

So the point was not intended to be that they shouldn't be produced because they're confidential; the point was intended to be if the confidentiality is breached, then the very function these reports are intended to serve will be compromised and there will be prejudice.  That was what was intended to be said here.

Now, it's not as explicit as it might be about relevance.  As I will explain in my submissions, I believe relevance and prejudice are interrelated.  I think what I would say is that the reason given here was put as the primary reason because this is what the OPA is very, very strongly concerned about.  As you would have gathered from the affidavit of Terry Gabriel, the OPA is very concerned about the prejudice to its internal audit procedures, to its audits of LDCs, if there is thought to be a notion that these things would be just produced on a blanket basis, with nothing more than a question asking for their production; no other link of relevance to this case, but simply a blanket request that they all be produced.

MS. LONG:  Mr. Cass, I’m sure you'll flesh these ideas out --


MR. CASS:  I'm going to be coming to all to these points, yes.

MS. LONG:  -- but I think Ms. Spoel has a question for you.

MS. SPOEL:  I just want to clarify that when you say public dissemination, you're thinking about I doubt the Board as being part of the public, in the sense that you don't want even -- you don't want to file them with this Board even on a confidential basis, because you think that if the regulator was aware of the contents of that report, that would be inhibiting to the OPA as well?

MR. CASS:  Yes, indeed, Ms. Spoel, that is correct, and public dissemination --


MS. SPOEL:  I just wanted to clarify that point, that that's what you intended.

MR. CASS:  Very valid point.  Public dissemination is a concern to the extent that the reports are required to be produced, but not maintained in confidence.  And there is a concern, which I will explain, even if the reports are produced and maintained in confidence.  So thank you for clarifying that with me.

I will be coming to these points, and I did digress just to try to explain that the point raised in the interrogatory responses was not meant to be strictly just confidentiality.  That was my only purpose in digressing, and I will come back to the point.

But the concern about prejudice is the concern of the view of the board of directors and the audit committee.  When it reads these reports, it needs to have an understanding that the reports were written for a specific purpose and a specific audience.  That is a concern, and I will explain that as I go through my submissions.

So having made that digression right at the outset, I will lay out what my five points are, again on relevance and prejudice, and then I will explain the five.

The first point is –- and I'm gratified to hear this was accepted in the submissions in this particular proceeding.  There is a limited scope of review, as provided for in the statute, and I will go through that.  And the request for production is not within the scope of the review in this type of case.

My second submission will be that audits are not a review of operating budgets or financial forecasts, or even the OPA's annual business plan.  Those are the things that are relevant to this case: the operating budgets, the financial forecast, the annual business plan.  Audits are not a review of those things, and are not relevant to this case.

On my third point I will address something that lawyers call a fishing expedition.  I would be the first to say this is an over-used expression by lawyers, and I don't tend to use it myself.  I will be making submissions to the Board, though, that this is an inappropriate fishing expedition, and I will explain why I say that.

My fourth point is that the evidence is clear that indeed there are no outstanding issues from the OPA's audit process.  So given no outstanding issues, there can't be anything relevant to affect 2014 budgets and forecasts.

And then my fifth point will be the prejudice point, and how that relates to the lack of relevance, and I will endeavour to explain that the concern about prejudice has to do with undermining the integrity of the audit process.

In connection with the first point, the limited scope of review, I’ve attached at tab 1 of Exhibit KM2 the part of the Electricity Act that governs the Ontario Power Authority.  If you have tab 1 in front of you, and you were to flip ahead to what's numbered in the top right hand corner as page 8 of 10, that will take you to the sections in particular that I would like to draw to the Board's attention.

First is section 25.21, subsection 1.  This is the particular section that sets out what this proceeding is all about.  It indicates that:

"The OPA shall, at least sixty days before the beginning of each fiscal year, submit its proposed expenditure and revenue requirements and fees to the Board for review, but shall not do so until after the Minister approves, or is deemed to approve the OPA's business plan."

This, of course, is where my reference to proposed expenditure and revenue requirements and business plan comes from.  Then in subsection 2:

"The Board may approve the proposed requirements and proposed fees, or may refer them back to the OPA for further consideration with the Board's recommendations."

So what is clearly set out, in my submission, set out in this section is that the Board's mandate is a review of proposed expenditure and revenue requirements and fees for a particular fiscal year.


I'll just point out, if you don't mind, in subsection (1) of 25.21, if you look there, it so happens that the words "fiscal year" are used four times in that section.  You see them twice right at the left-hand side of the page, the second and third lines, and then two more times again in the third line and in the final line.


It's a very strong emphasis here that the Board is reviewing expenditure and revenue requirements for a fiscal year which in this case, as the Board is well used to, is a prospective year.  It's not a look back or a general supervisory role in connection with things that the OPA has been doing in past years, and you'll see why I'm emphasizing this when we come to some of the actual interrogatory responses and what the questions were about.


So, in my submission, section 25.21 makes very clear this is a limited scope of review.  It most definitely is not a general supervisory jurisdiction over the OPA.


The other point I would like to emphasize is many of these audit reports, as you've heard, have to do with audits of the LDCs, the electricity distributors.  I can understand that there may well be a high level of curiosity about the electricity distributors.  However, in my submission, under this statutory scheme, satisfying parties' curiosity about what the electricity distributors may or may not be doing has nothing, nothing to do with the OPA's proposed expenditure and revenue requirements and fees for 2014.


To make it even more clear, if you don't mind me just adding some more detail about the statute, not only does section 25.21 set out what I submit is a limited scope of jurisdiction, but section 25.20 makes clear there are things that are not part of this case.


In 25.20(1), it is made clear the OPA may establish and impose fees and charges to recover certain things.  What one immediately notices is it's only the fees that are considered under 25.21.  It's not the charges.  And, indeed, 25.20 goes on to make that more clear.  In subsection (3), it says:

"For greater certainty, the OPA may, subject to the regulations, establish and impose charges to recover from consumers its costs and payments under procurement contracts."


Subsection (4) says:

"The OPA's recovery of its costs and payments related to procurement contracts shall be deemed to be approved by the Board."


So the review under section 25.21 is a very limited part of what the OPA does.  It's the expenditure and revenue requirements and the fees.  It is not the charges.


Now, it is the case that in the decision that others have relied on this morning -- that's the decision in EB-2010-0279 -- the Board said, well, in assessing the fees, the revenue and expenditure requirements, there can be a need to understand more broadly things that relate to the charges.  That is what the Board has said.


In my submission, though, that by no stretch of the imagination means everything about charges automatically becomes relevant.  It means there can be instances where things about charges can be relevant to the fees.


But there has been no case made here, in my submission, that anything that is requested here is going to be relevant to 2014 expenditure and revenue requirements and fees.  That's what's missing, in my submission, in this case or in this motion.


MS. LONG:  Mr. Cass, can you explain that a little further for me?  Are you saying that the Panel is precluded from ever looking back at previous years with respect to how programs were run and management of those programs?


MR. CASS:  Thank you, Madam Chair.  I was going to come to the actual interrogatory responses, but maybe to answer that question it would be best if I did that.


So if you don't mind going to tab A of the motion record and we can look at the first interrogatory response.  This is a response to Board Staff Interrogatory No. 4.  This one had to do with the so-called LDC compliance audits.  You'll see at the start of part (a) of that response, it's indicated that as June of 2014, 70 of these have been initiated, 40 have been fully completed and all work will be complete by year end 2014.


Now, some words were read to you from this response, but the words that in my submission were the key ones were left out when this was read.  As you pointed out, Madam Chair, the request was for general findings, and I believe the response fully provided the general findings.


The second paragraph of part (a) starts out:

"In general, the auditor responsible for conducting the compliance audits ... has found manageable compliance-related issues..."


And so on.  But then it is the next sentence that was not read out:

"Many of these issues - as expected for any large, multi-year program - occurred early on in the 2011-2014 CDM programs period and have been determined by the auditor to be the result of LDC inexperience and lack of familiarity with program delivery requirements."


So this is the point I'm attempting to make, Madam Chair, perhaps not as clearly as I should.  I perhaps ask it as a rhetorical question.  How can information about issues that arose early on in CDM programs starting in 2011 because of the LDCs' in experience and lack of familiarity at that time, how can that have any relevance to 2014 expenditure and revenue requirements and fees?  There is just no case made there that that has relevance.


MS. SPOEL:  Mr. Cass, this is not our usual case, but certainly when we do cost of service applications, we will look at an applicant's history over a period of years, and if they consistently over-forecast how much capital spending they're going to do, that's something the Board might take into account when determining how much to approve putting into rate base for that year, and so on.


So the history, it seems to me -- and correct me if I'm wrong, but it seems to me that if there was a problem early on, that it might be important to know that problem has now been corrected or what actions the OPA has taken to correct it so that in 2014, you don't have to spend money or do have to spend money on working with the LDCs to make sure they are doing it better.


To say how can it possibly be relevant, I agree it's maybe not the most important issue in the case, but it seems to me that the history or how you respond to things you found out might bear some explanation in this hearing.  If I've got it wrong, please --


MR. CASS:  Two parts.  I will come to the second part first.  The evidence is clear there are no outstanding problems that have not been corrected, and that again is part of my submissions I will be coming to.


Yes, the evidence is that the problems have been corrected.  Why would the Board go back and review these things and act like a Court of Appeal from the audit process when the things have been corrected?


Second, in relation to history, Ms. Spoel, I agree completely that in an LDC rate case where the Board is considering just and reasonable rates, the Board will look at a history of forecasts to determine whether it will accept the forecast for the prospective test year.


In my submission, that's quite different from going -- in the OPA's revenue requirement proceeding from going back into an examination of issues that LDCs might have had early on in CDM programs.


That's not like the OPA's historic forecasts that are going to have some bearing on the OPA's test year.  This is an examination of things that happened with the LDCs and that had been resolved.


You can see at the bottom of that particular page, as discussed in part (c) of this response:

"... all issues identified by the auditor have been resolved with the LDC."


And that's also in Mr. Gabriele's affidavit, which I was going to come to later.  These are not outstanding things, and that has been the evidence from the time of the interrogatory responses.


MS. LONG:  Mr. Cass, can you talk to us with respect to Board Staff interrogatory 5 which, as I understand it, doesn't deal with the LDC audit, but deals with internal audit projects?  And I'm wondering how that works with what Ms. Spoel has said, that it can be an indicator of what you will reasonably need in OM&A revenue requirement going forward, the outcome of these internal audits.

Do you understand my question there?  If we can distinguish between, I guess, the LDC audit and the internal audits specific to the OPA's processes.


MR. CASS:  Yes, and again, these were going to be the points I was going to work my way through.


MS. LONG:  Yes, and sorry for interrupting.  These are the issues that are of concern to us, and we want to direct your attention to them.


MR. CASS:  I might just say this at the outset.  I read these interrogatories responses; I guess it’s just a difference of opinion, but I felt they had been answered.  I was a little surprised to hear Board staff's submission that they had not been answered.

Now, Board staff Interrogatory No. 5 asked for the recommendations and what actions the OPA has taken.  So the response was that there were numerous findings.  An attempt was made to categorize what they are, and again there was an indication in response to the question about what action was taken, and again that's addressed in more detail in Mr. Gabrielle's affidavit.

So I'm not sure how to address your question without going through all my submissions.


MS. LONG:  That's fair.  Perhaps you can continue with your submissions and, if I still have questions, I will rephrase my question and ask it again at the end of your submissions.


MR. CASS:  If you don't mind, perhaps I'll do that and then I’ll come back to this.

I was just going to then go to tab 2 of Exhibit KM2.  These are just two pages from the prefiled evidence.  These relate to the process I described from the statute, which is that the business plan has to go to the Minister for approval before the OPA can apply to the Board for this review.  These are Exhibits A2-2 and A2-3, indicating that this process was followed in accordance with the statute.

As you can see from Exhibit A2-2, the Minister reviewed the business plan and there was a requirement for the OPA to respond to the government's commitment -- this is the first paragraph of Exhibit A2-2 -- the government's commitment to further expenditure and staffing restraints.  And as a result the OPA revised its business plan to reduce its expenses even more than what had originally been in there.  That's the second paragraph of Exhibit A2-2.

So essentially, what is before the Board for approval under the statute is this budget that has gone to the Minister, that in response to the government's commitment has been reduced to a minimal level already.  And again, in my submission, what is lacking in this case is how the Board's review of this budget been through that process, that has been considered by the Minister in that fashion and has led to downward adjustments, is going to be assisted by a blanket production of all of these internal audit reports.  There is no explanation provided for that.

So I was intending to go through some of these interrogatory responses, but I think I've essentially done that now.  So I'll go on to my third point, which is that audits are not a review of budgets or forecasts which -- and it's budgets or forecasts that are relevant in this case.

So this is addressed in Mr. Gabrielle's affidavit, which is at tab 3 of Exhibit KM2.  So if you look --if you were to look at page 2 of the affidavit, paragraph 4, you'll see this stated explicitly:

"The internal audit program is not a review of operating budgets or financial forecasts, nor is it a review of the annual business plan.  The program focuses on business procedures and processes, and not on the financial outcomes of those procedures and processes."

And then further, at paragraph 8 on the next page, there's an indication that they're not relevant and so on in the first sentence:

"The internal audit program is built on a five-year cycle and examines activities that have concluded, as opposed to the 2014 business plan, which is a forecast of the future."

And then paragraph 11 on page 4:

"More generally, internal audits do not provide insights into the overall efficiency and effectiveness of operations.  They are designed to provide reasonable assurance that controls and procedures are operating as intended, and to recommend incremental improvements."

Now, during the course of Mr. Rubenstein's submissions, I made a note because he said -- and I hope I noted this accurately; I did my best -- that the desire here is to be sure that proper procedures and controls are there.

Well, the Board can be sure that proper controls and procedures are there.  That's what the audit process is about; that's what Mr. Gabrielle's affidavit explains.  The Board doesn't need to go behind these and review them, and take on a responsibility to second-guess the audit process to be sure that the proper procedures and controls are there.

This brings me to my fourth point which, is the fishing expedition point.  Again, it's not a term that I would tend to use myself, and I would be the first to say that it seems to be over-used.  The reason I believe it's relevant in this instance is that to me, the term means there is a situation where there is nothing specific that's provided to indicate that there is really some relevant information or documents.  It's just a blanket request so that parties can look through documents merely to see what happens to be in them.  That's what the wording fishing expedition connotes for me.

And in my submission, that's not an appropriate basis for a production order.  In the absence of some specific reason to understand that the documents are going to help the Board with the 2014 review requirement expenditure requirement or fees, it's not appropriate to require production so that people can look through the documents merely to see what happens to be in them.

And again, in my submission, I believe that the questions that have been asked about the audits have been answered.  Now, the Board will judge for itself whether there can be better answers.  So most particularly, in a situation where questions were asked, the OPA did its best to answer the questions, other than providing the reports.  That becomes even more of a fishing expedition because there is no -- in my submission, no unanswered question that someone can point to to say this is why we need the reports.  There is this question that the OPA made no effort to answer, and we'll only get the answer if we see the reports.

There is no such thing.  The OPA did its best to answer the questions that were asked.  The blanket request is not based on some particular item of information that parties say we need this for the Board to be able to assess 2014 requirements and fees.  It's just let us see them; there could be something in there that we might like to see.  That, in my submission, is inappropriate.

My next submission is that -- and it goes to the point I was just discussing with Ms. Spoel, since there are no outstanding issues are from the audits, there can't be anything relevant to 2014.  Now, I pointed out in the particular interrogatory response the indication that all issues from the audits have been resolved.

It is also addressed in Terry Gabriel's affidavit -- and I will take the Board to that as soon as I find what I've done with that exhibit.  Again, that's Exhibit KM2, tab 3, at paragraph 20.  So that's pages 6 and 7, paragraph 20.

Both the affidavit and the evidence explain that the OPA has a follow-up process on audit findings.  Paragraph 20 of the affidavit is even more explicit, in that there is an external reviewer, BDO Dunwoody, that goes through the outstanding recommendations.  So paragraph 20 indicates that:

"The most recent review completed by BDO Dunwoody found that, of the 42 outstanding recommendations for audits completed in the period spanning January 2009 through February 2013, 29 were complete and nine were substantially complete, with four having some additional work to complete.  Three of the four are related to a records retention program at the OPA and a project is underway to codify and structure the 15 terabytes of electronic documents and the existing inventory of paper documents. The final recommendation is a review of external vendors providing incentive redemption services and is under way.  BDO Dunwoody has concluded that, of the 42 recommendations, there are zero that have not been or will not be implemented by the OPA."


Any issues that there were have been addressed.  There are no issues going into 2014 that could be relevant to the Board's consideration under the statute.  And as a further point, Board Staff made a comment that it would be of some interest to know more about the general findings.  Well, this gives a sense of the general findings.


One of them, for example, has to do with a project to codify and structure 15 terabytes of electronic documents.  Another has to do with external vendors providing incentive redemption services.


Again, I submit to the Board one can see from this information there is not anything here that is going to be relevant to 2014 expenditure and revenue requirements and fees, particularly knowing that there is a follow-up process.  There is an external reviewer that has satisfied itself that there are no outstanding issues coming out of the process.


In my submission, it's not clear and no one has made it clear today why there would be any value added to any process, either the Board's process for review of the OPA's submission or the audit process, for the Board to take on a responsibility as an additional level of review of audit findings.


So these audit findings have gone through with a review at the audit committee.  They have gone through a review by BDO Dunwoody.  The suggestion would be, Well, apparently the Board should take on a responsibility as a new level of review on audit findings.


Not at all clear why that adds value anywhere, in particular to the 2014 revenue requirement submission.


The final point, then, that I wanted to make is the prejudice point, and, again, this is the one that was attempted to be explained in the response to the Schools' interrogatory.  It's addressed in Mr. Gabriele's affidavit, paragraphs 16 and 17.


Mr. Rubenstein in fact himself made the observation that is in paragraph 16 about the unique position of internal auditors.  And then at the beginning of 17 is a key sentence:

"It is fundamental to the internal auditor's reporting relationship with the Audit Committee that the Audit Committee can be confident that audit reports are prepared without in any way being influenced by the implications of the reports becoming available to another audience."


So the point here, it's a point from the perspective of the audit committee and the board of directors, those being the bodies for which this whole process is put in place.  The board of directors needs to know that audit reports have been prepared with its purposes in mind and not influenced by considerations of other purposes or audiences.


If the board of directors has any reason to think that the communication of audit findings to it has been influenced by some other consideration than the Board's purposes, then the fundamental purpose is compromised.


MS. LONG:  I don't understand that point at all.  Are you saying that if an internal auditor knew that the outcome of audit reports was coming before the regulator on a confidential basis, somehow the audit reports would be drafted in a different way?


MR. CASS:  That may well be the case.  I don't know.  I can't imagine why the person writing the report wouldn't have that in their mind.  I'm addressing it more from the point of the board of directors, though, Madam Chair, which is that the Board needs to know that these reports are written for its purposes and haven't been -- and have not been written with any other audience in mind.


If the Board doesn't know that, then the Board loses its confidence in the entire process.


MS. SPOEL:  Mr. Cass, if it's a publicly traded company, aren't there situations where internal audits might end up at the securities commission or some regulator of that nature?


I don't think that -- I'm not a securities lawyer, so I don't know the answer to that question.  I'm suspecting it might be the case that internal audits might end up in the hands of that regulator.  So if they could end up in the hands of that regulator for certain types of companies and presumably they're -- if their internal auditors would be aware that's a possibility, but they do them nonetheless, you know, I'm curious as to why with a government-owned agency where the fees are being paid by the public, why there would be this concern about the possibility of lack of candour from the internal auditors if there was going to be another audience for it.  I don't think this is unique.


MR. CASS:  Ms. Spoel, I don't know securities law.  I would certainly suspect there are instances in particular circumstances where a relevant audit report is produced for relevant purposes.  I would expect those involved in the audit process would have an understanding of that.  It's the notion that there will be a blanket production.  Anything written in an audit report will just be produced on a blanket basis in a different forum, albeit with confidentiality, and that would be a general understanding.


That's what I'm attempting to submit to you is going to put an entirely new look on what the audit process is all about again, and my submission that I will come to is that again it all comes down to relevance.  I'm not disagreeing with that, and my submission is that the Board needs to weigh and consider whether the prejudice outweighs relevance, right?  And I have just a very brief extract from evidence law text on that.


So my submission to the Board, first of all, is they are not relevant, but to the extent they are, in this blanket situation the prejudice outweighs the relevance.  I'm not saying there is never a situation where an audit report could have relevance for a purpose.  It's this notion they be produced on a blanket basis that I'm submitting is prejudicial to the process.


It's entirely different than the process for which audits have been set up and are done, and the prejudice in the circumstances of this case that I've been discussing far outweighs any relevance this is going to have for the Board.  That's the submission I'm attempting to make.


In fact, the OPG example seems to be one where there was production and there was an issue about confidentiality.  This apparently is a project management audit, so I can envisage if the Board is considering a particular project and there is a project management audit, the weighing of relevance and prejudice could go differently.


In my submission, the weighing is not the same at all when it's just a blanket request:  Let's have all audit reports produced, internal and your audits of LDCs, as well; just produce them all.


That's the concern I'm attempting to explain to the Board.


MS. LONG:  When you say "blanket", Mr. Cass, what you're actually saying, if I can perhaps paraphrase, what you are saying is you don't believe there has been a strong enough case made for the relevance of a particular audit outcome.  There is no linkage back.  Is that what you're saying when you use the term "blanket"?


MR. CASS:  Yes, indeed.  Again, Ms. Long, to go back to my example, if someone had asked a question that would be indisputably relevant to 2014 requirements and fees, you know, was -- I'm trying to think of an example.


Just assume it's a question that's indisputably relevant and there is in some way evidence indicating that there's an audit that bears on that question.  Suppose it was give us all the documents that are relevant to this thing is clearly part of what the Board is looking at for 2014, and there is a reference to an audit document.


In my submission, we would be having a different discussion.  We would be looking at this question.  Okay, there is a relevant question.  There apparently is something in the audit reports.  I would still be making a submission about balancing prejudice and relevance, of course, but it would be a totally different argument than just a blanket request:  Please produce them all.


MS. LONG:  Thank you.


MR. CASS:  That's what I submit is missing.  Parties did ask questions about audits.  The OPA did its best to answer the questions.  There is not am unanswered question the party can point to and say, We must have the audit reports to get the answer to this question.

Just in conclusion then, I did refer to the extract from the book on the law of evidence.  This is the book by Bryant, Lederman and Fuerst, which I think is probably accepted as the leading Canadian text on the law of evidence.  I've included this for the paragraph at the bottom of page 60 from the text.  This is referring, of course, in the court context:

"But a trial judge has a discretion to weigh considerations of probative value and prejudice, and to exclude evidence not only if its probative weight is trifling, but whenever its prejudicial effect would be out of proportion its true evidential value."

So that's the submission that I am making to the Board, that the true evidential value of these audit reports does not exist, and there has been no attempt to ask questions to build a grounding to establish a true evidential value.  And the prejudice that I've attempted to explain to the Board outweighs the true evidential value in this situation.

That completes my submissions, unless there are any more questions.


MS. LONG:  Thank you, Mr. Cass.  What we propose to do, Ms. Blanchard, is we're going to take a break now.  I don't know if the parties want to talk amongst themselves and decide if you're going to designate one person to do reply, or whether or not individual parties want to respond individually to the points that Mr. Cass has raised.

We'll leave it to you, whatever works for you.  So would twenty minutes give you enough time to coordinate and put your thoughts together?


MS. BLANCHARD:  I think so, yes.


MS. LONG:  We'll break until 11:30.  That should give you enough time, and we'll come back and hear reply.


MS. BLANCHARD:  Thank you.


--- Recess taken at 11:08 a.m.


--- On resuming at 11:31 p.m.

MS. LONG:  Please be seated.  Ms. Blanchard, are you ready to proceed?
Reply Submissions by Ms. Blanchard:


MS. BLANCHARD:  I am.  Thank you, Madam Chair.  I would like to address a number of the points raised by Mr. Cass in his submissions, and the first one I would like to speak to is the suggestion that information relating to past years can't be relevant to a determination relating to 2014.


And with respect to that, I would like to just take a step back and sort of look at the big picture and just point out a fact that I think everyone is aware of, which is that there is a huge asymmetry of information in the context of OPA's application.


Just by way of example, the past decision spoke to the need to develop better metrics to allow the Board to really assess the performance of OPA in terms of the fees it is being asked to approve.  And in that process, it became clear -- and I haven't produced them, but there are comments from the consultant Concentric which OPA obtained which basically says there is not an analogous entity to OPA.  We don't have great comparables, and, as a result, it's difficult to create these metrics that have been requested.


And all of this to say that we're in a situation where there is a limited amount of information available to help inform the decision.  And with that in mind, it seems to us that an important source of information is, A, information that's being developed internally by OPA, so OPA's review of its own operations, particularly where that's being done by an independent auditor; but, secondly, information about past experiences.


And I think it's important, first of all, to distinguish between the audits on the LDCs and the audits on the internal -- the internal OPA audits, but one example that jumps to mind, just based on what we heard in the affidavit and also in the response to the Board Staff interrogatory on the LDC audits, was that in 2011 there were some early issues, and that related to bringing in the CDM, the CDM -- the new CDM operations.


And so that's in the response to Board Staff Interrogatory No. 4, and the statement is at line 23 where OPA indicates that:

"Many of the issues - as expected for any large, multi-year program - occurred early on in 2011..."


So we hear there were some problems implementing the new conservation program in 2011, and then we're told, you know, but those issues have now been resolved over the span of the project.  But we're also told that a new conservation framework is being introduced, and so we are now in a situation where there is going to be a new challenge to be addressed.


And it seems to us that an important way of looking at going forward with that new challenge is what happened specifically in 2011, what specifically were those issues and how were they corrected, and should those same measures be implemented going forward in 2014, and, if so, what are the costs around them?   That kind of specific analysis we think would be of assistance.


So, in our view, the contention that you need to look at the fiscal year which is at issue in a vacuum really can't stand, especially given the general lack of information about -- or the general lack of standards for evaluating performance within OPA.


The next point, which I think was couched as an issue of relevance and appears in the affidavit in a number of places, is the suggestion that the audit information would somehow be misconstrued or misunderstood either by the Board or by intervenors.


And with respect to that submission, our response would simply be, one, that it's open to OPA to present that information with whatever context or qualifiers it thinks are necessary, but also in the context of the Board as regulator, it's a sophisticated recipient and reader of this type of information.  And so we dispute that there is really any issue around the audit information being misconstrued or misunderstood.


Our next submission relates to the suggestion that the request for either the audits themselves or a fulsome description of recommendations and issues identified is some form of fishing expedition, which is the language that was used by my friend.


And with respect to that particular contention, first of all, we would like to highlight that what's being asked for are documents which are specifically referred to in OPA's evidence.  So we don't see how the "fishing expedition" title could possibly apply to documents which OPA is relying on in support of its contention that its application is reasonable.


Secondly, it's our submission that any assessment of internal processes and controls are, on the face of it, relevant to the question that's before the Board.  Audits are a way of testing efficiency, and we've seen in the scoping decision from the Board in 2011 that administrative and non-administrative activities that are funded by fees and charges, respectively, are unavoidably linked.  We have to understand the big picture in order to have the tools to analyze the application.


In terms of the contention that there's some form of blanket production request being made, there is a specific request for readily available information.  It's our submission that this is not a blanket request.  These were targeted questions.  They were responding to the evidence that was prepared by OPA.


In terms of the prejudice that's been flagged by OPA, especially with respect to the ability of the auditors to fulfill their function, we would note that OPA is holding out this audit process as being an independent process which is a safeguard of the efficient operations that it is delivering, and it seems to us that any auditor worth his or her salt should be -- their reports should be capable of withstanding scrutiny from the regulator.


And so I guess in summary, it's our view that the baseline in this type of proceeding has to be transparency, especially when we're talking about a public company and in a situation where there really is a significant asymmetry in information.  Any request to refuse production has to be very carefully thought out, and, in our view, OPA's arguments for refusing to produce the documents do not overturn that general presumption of transparency.

So before I wrap up, I would just say to the Board that there are three separate issues before you today.  One is production of the LDC audits, the second is production of the internal audits, and the third is delivery of much more complete and detailed responses to requests for information about issues identified, recommendations made, and responses to those recommendations.

And we would just like to highlight that we view each of those three requests as separate.  And should the Board see fit to grant one or two, we wouldn't see it -- we wouldn't -- it's not all or nothing.  They are separate requests.

So those are my submissions in reply.  I believe -- it may be that some of my colleagues may want to jump in, so I'll leave that open to them.


MS. LONG:  Thank you, Ms. Blanchard.  Mr. Rubenstein, did you want to reply?
Reply Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  I just have a brief comment about the question about fishing expeditions, and sort of the broad scope of the requests.  And I assume this is specific to the SEC interrogatory which asks for production of the value of -- the value for money and internal audits.  Those may be the same; it's not clear to us from the evidence that those are the same, or distinct categories.

It's our position that the documents are relevant for the reasons that were set out in the submissions you've already heard today.  It's not that they may be relevant, and thus there could be an argument that it’s a fishing expedition, to some degree.  We think they are relevant to test the OPA’s evidence that all of the issues have been dealt with, that proper controls are in place, and so on.  Thus, we think the documents should be provided.

They are specific.  We are not seeking all emails that have ever been produced that underlie all those audits.  It's specifically those specific reports that are readily available and are clearly proportionate to the request.  Thank you.


MS. LONG:  Thank you, Mr. Rubenstein.  Mr. MacIntosh?  You're fine.  Mr. Janigan?  He may no longer be on the phone with us. Board staff?  Okay.

Well, thank you very much for those submissions.  They were all helpful.  I can tell you that the panel will not be making a decision from the dias today, but we will be making a decision before the end of this week, so you will have that.

I understand from the schedule that you have agreed that you will be back in settlement on July 31st.  So the remainder of the procedural steps will be covered off in the decision that we issue this week, but we did want to give you a heads up.

Today was originally scheduled as the date by which parties would come before us and let us know if there was a settlement and also, if there were outstanding issues, what the views were of parties with respect to whether we needed to proceed by way of oral hearing or written hearing.

So we are going to want to have written submissions by August the 8th with respect to if there are any unsettled issues.  First of all, if there is a settlement agreement, we would like it filed by that day.  To the extent that there are any unsettled issues, we will want to have parties' submissions with respect to whether or not these can be handled by way of written hearing or oral hearing. We will expect that the OPA will respond by August 12.

We realize these are tight time frames, but with respect to the dates that we have put in the calendar for the oral hearing, those are August 18 and 20; so we don't have a lot of flexibility.

So again, these dates will all be set out in the procedural order to follow.  But we did want to give parties some time to plan their schedules accordingly.

So if there is nothing further, then we will conclude for today.  Thank you very much everyone.

--- Whereupon the hearing concluded at 11:46 a.m.
87

