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MS. LONG:  Thank you.

Today we are sitting in EB-2013-0326, a submission by the Ontario Power Authority for review of its proposed expenditure and revenue requirements and the fees which it proposes for the year 2014.

The Board issued its decision on a motion for production of documents and other information on July 24th, 2014.  In that decision the Board ordered that the OPA file updated interrogatory responses on July 29th.

The order also provided that a settlement conference be reconvened on July 31st.  A settlement conference did take place on that date.

The Board ordered that if there was a settlement or partial settlement that the settlement proposal be filed with the Board no later than August 8th, 2014.  A settlement proposal was not filed with the Board.

The Board also ordered that, to the extent that there were any unsettled issues, Board Staff and intervenors would have the opportunity to file submissions by August 8th with respect to whether or not these issues should be handled by way of written or oral hearing.  No submissions were filed.

On August 8th the OPA informed the Board that it would not be filing a settlement proposal in accordance with the July 24th decision.  The OPA indicated that it was giving consideration to next steps in light of developments which impact the OPA's budget.

On August 13th the OPA requested the Board release the dates of August 18th and 19th that were tentatively reserved if the Board proceeded by way of oral hearing.

Further, the OPA asked that August 20th be retained to provide an opportunity for parties to address issues arising from the OPA's proposal to the Board.

On August 15th the Board issued Procedural Order No. 4 and granted the OPA's request to hear submissions today.  On August 15th the OPA provided further information regarding budget issues associated with the merger with the IESO, which impacts the OPA's submissions.

The OPA indicated that it would be in a position to discuss the proposed next steps with the Board and other parties on August 20th.

On August 19th the OPA filed a letter providing details regarding the types of costs which it may incur as part of the merger with the IESO.

The purpose of today is to hear submissions from the OPA, intervenors, and Board Staff on proposed next steps.  The Board will hear these submissions and then subsequently will make a determination as to how this matter will proceed.

My name is Christine Long, and I will be presiding today.  Along with me is Cathy Spoel, my colleague.

I will now take appearances.
Appearances:


MR. CASS:  Thank you, Madam Chair.  Fred Cass for the Ontario Power Authority.

MS. LONG:  Mr. Cass.

MR. BRETT:  Good morning, Madam Chair, panel.  Tom Brett for the Building Owners and Managers Association.

MS. LONG:  Good morning, Mr. Brett.

MR. PYE:  Adrian Pye, IESO.

MS. LONG:  Mr. Pye, thank you.

MR. RUBENSTEIN:  Good morning, panel.  Mark Rubenstein for the School Energy Coalition.

MS. LONG:  Mr. Rubenstein, good morning.

MR. YAUCH:  Good morning, panel.  Brady Yauch, Energy Probe.

MS. LONG:  Mr. Yauch, thank you.  And on the phone I believe we have some parties as well?

MR. DeROSE:  Yes, good morning, it is Vince DeRose on behalf of CME, and panel, thank you very much for allowing us to attend via teleconference for what we anticipate will not be an overly long set of submissions.

MS. LONG:  That's fine, thank you, Mr. De Rose.

And Mr. Janigan, are you on the line as well?

MR. JANIGAN:  Yes, I am.  Thank you, Madam Chair.  On behalf of VECC, and once again, thank you for your indulgence to allow us to patch in.

MS. LONG:  Mr. Janigan.

And Board Staff?

MS. GRICE:  Shelley Grice, representing AMPCO.

MS. LONG:  Ms. Grice, thank you.

MS. DJURDJEVIC:  And for Board Staff, I'm Ljuba Djurdjevic, legal counsel, and with me are Michael Bell and Roy Hrab from Board Staff.

MS. LONG:  Thank you.

Mr. Cass, do I understand that you have a presentation for the Board this morning?

MR. CASS:  I do, Madam Chair, yes.

MS. LONG:  We're anxious to hear from you.

MR. CASS:  It's not a submission as a result of discussions between the OPA and parties that occurred prior to the Board convening this proceeding this morning.  Instead what I propose to do is attempt to describe to you some common ground that I believe has been found as a result of the discussion between the OPA and the parties.

MS. LONG:  And I hope that there's a proposal in there somewhere?

MR. CASS:  Yes, indeed, yes.

MS. LONG:  Please proceed.
ONTARIO POWER AUTHORITY

Presentation by Mr. Cass:


MR. CASS:  I am just going to endeavour to do my best to describe it.  Of course, there are many others here who can correct me if I take a wrong step in describing this.

First, Madam Chair, if I may, just to set a little background.  You did refer to the two letters written by the OPA, one on August 15th and the other on August 19th.  The first letter essentially described a problem that the OPA has because of the merger.  The second letter provided more details or some information about types of costs associated with the merger.

Both of the letters indicated that the OPA proposed to return the majority of the balance in the forecast variance deferral account, but considered it appropriate to retain more money than had originally been expected in the forecast variance account as an allowance for the costs of the merger.

So the additional piece of information that the Board does not yet have is that the OPA has been doing its utmost to land on a number for the allowance that it would propose to be -- continue to be retained in the forecast variance deferral account due to merger costs.

Now, the other important factor here from the OPA's point of view is that, beyond what has been provided, there really is not further information about merger costs.  The information just does not exist, given that the merger is something that has yet to be implemented.

The OPA has done its best to find a balance between a reasonable allowance for what the costs might be and also this goal of returning the majority of the balance of the forecast variance deferral account in its updated proposal.

Sorry?  So as a result of, you know, striking that balance, the number that the OPA has arrived at is $15 million.

And again, that's -- there is a lack of any ability to provide cost-by-cost dollar information to back that up.  It's a balance between an expectation of a reasonable allowance and a goal of returning the majority of what's in the account.

So this has been discussed with parties and, as a result of that, I will then try to explain what I understand to be the proposal for going forward.  The --


MS. LONG:  Mr. Cass, I'm sorry, when you talk about the $15 million, is that an estimate?

MR. CASS:  It's -- it can't be put any more highly than an estimate.  And it is not an estimate in a fashion where one would build up an estimate by looking at various -- the dollar amounts of various cost categories.  That doesn't exist.  It's just a best judgment at a high level of what a reasonable allowance would be.  It's not a built-up sort of estimate, if you're using the word in that sense.

Again, I can't emphasize too strongly that, beyond what's in the letter of August 19th, there isn't an ability to provide, you know, what one might see as a back-up to this number.  It doesn't exist.  That is the dilemma.

So first of all, the OPA does need to amend its revenue-requirement submission.  It would be a very simple amendment.  As I -- going from memory, but I'm fairly certain of this, the revenue-requirement submission proposes that the OPA retain $5 million dollars in the forecast variance deferral account.  The amendment would be a simple one to change that number from $5 million to $15 million.

The evidence in support of the amended revenue-requirement submission would really be nothing more than what is in the two letters I have just described, because there is nothing more.  That would be the evidence.

Now, if I can just use a word "discovery" as a broad term to capture the concept of the extent to which parties might want to ask questions in some fashion on that evidence.  The common ground that's been reached is on this issue that I am broadly calling "discovery".

I believe that the understanding is that parties will resume the settlement conference with what I've just described to you, the amendment to the revenue-requirement submission and the evidence that the OPA is able to provide, which is in the two letters, and the settlement conference will go forward on that basis.

There is one important caveat, though, that from the point of view of parties, that's without prejudice to the issue that I'm calling "discovery" being addressed, if necessary, in the event that the settlement conference can't be concluded.

So the discovery issue isn't being -- would not be decided today.  Parties would not be giving up their rights in relation to argue that.  The settlement conference would proceed on a without-prejudice basis such that that issue, if necessary, will be addressed in the event that settlement can't be concluded.

MS. SPOEL:  Sorry, Mr. Cass, I just want to make sure I understand this.  What you're saying is the OPA can't provide any additional information, any more particular information right now, about the proposed costs.  So you're going to have settlement discussions with that estimate, let's call it that, of $15 million.  And if everybody can agree, then that's great.  But if people actually want to delve into the details of what that $15 million covers and whether 15 million really is the right amount of money to set aside, or as a reasonable allowance for these costs, then you will come back and argue about how they might -- how we might deal with any sort of further discovery that might be requested by the parties?

MR. CASS:  That's essentially it, Ms. Spoel, yes.

MS. SPOEL:  It seems like maybe a bit of a waste of time to have another settlement conference --


MR. CASS:  Well, we did have a discussion --


MS. SPOEL:  -- without any further detail, but maybe not.

MR. CASS:  No, we did have a discussion about that, Ms. Spoel, and I don't believe that parties think that is a waste of time.  There is a potential path forward that was discussed --


MS. SPOEL:  Okay.

MR. CASS:  -- that sort of lies outside of what we've talked about.  I mean, it is more in the context of settlement, so I don't know that I am at liberty to go down that road, but there has been some discussion of a potential path forward.

MS. SPOEL:  Okay, fine, thank you.

MR. CASS:  I hope anyone will correct me if I have misstated anything.  I have done my very best to state that accurately.
Submissions by Mr. DeRose:


MR. DeROSE:  Panel, it's Vince De Rose, if I may.

We are in agreement with the description that Mr. Cass has given to you, and with respect to, Member Spoel, your question, I would just say this.  The parties feel that settlement is potentially fruitful, but what our concern is is that at the moment we don't actually have the amended evidence that Mr. Cass has referred to.

He clearly has signalled it's going to be brief, and I think our concern is that we don't want the procedural issues to get in the way of settlement, but if settlement isn't achieved there may be a scenario where one or more parties may come before you and ask that you direct that either questions be allowed to be asked on the new evidence or, alternatively, further or better evidence be filed.

But at this stage that may not be -- that may not crystallize.  That may not be a necessity.  And if it isn't a necessity, it's a procedural fight that doesn't need to be had before you today in the abstract without the evidence in front of us.

MS. SPOEL:  Thank you.

MS. LONG:  Mr. De Rose, do you have any further comments?  I understand that you're speaking on behalf of the intervenors?  It's not --


MR. DeROSE:  No.  Those were all of our comments.  We are in agreement with the process that Mr. Cass has set out, so long as, Panel, you are fine with the procedural way forward that we are jointly proposing to you.

MS. LONG:  Well, I guess I have a few questions.  One, the panel is, I guess, at a bit of a disadvantage as we don't know, with respect to settlement, if this is the only issue outstanding from the two days of settlement.  So that's something that weighs on us, and that we don't know what the results are of that.

Second, I guess, Mr. Cass, I would ask you to give us a bit of a time line as to when you expect that you would be in a position to file your amended submission and any evidence, and then whether the parties had discussed dates as to when a new settlement conference would be convened.

MR. CASS:  Madam Chair, the first question about settlement, it's an easy answer.  I just don't know that I am at liberty to give you the answer.  If parties are in agreement...

MS. LONG:  Well, I appreciate that.  And perhaps that is something that you can discuss offline.  I mean, I'm not going to get into where you are with settlement discussions, but I can tell you that nothing was filed, so this Panel has no idea if there are six outstanding issues or there are -- there is the one that you're speaking of.  So that is the context which we are coming to this with, so I am just making you aware of that.

MR. CASS:  Understood.

MS. LONG:  We are not going to make our decision right now.  We're going to go away and talk about this and issue a procedural order, so you can talk amongst yourselves as to whether or not you think it is appropriate that you convey that information to us.

But next, with respect to timing, Mr. Cass, if you can shed any light on that for us.

MR. CASS:  Yes.  I would expect that the OPA could have the amended revenue-requirement submission and evidence by early next week at the latest.

MS. LONG:  And then had the parties discussed times for settlement conference?

MR. CASS:  No, we have not.

MS. LONG:  Okay.  So if I understand the ask correctly is the proceeding will continue.  It will not be adjourned.  And the next step proposed is a settlement conference?

MR. CASS:  Continuation of the settlement conference, yes, Madam Chair.

MS. LONG:  Okay.  And then the issue of discovery would be dealt with in the event that the parties felt it necessary after reconvening?

MR. CASS:  Yes, indeed.

MS. LONG:  Board Staff, do you have any comments that you want to make?
Submissions by Ms. Djurdjevic:


MS. DJURDJEVIC:  Just one comment.  Board Staff just wishes to highlight the general principle in LDC consolidations that costs are offset against savings, and in our view this principle should be applicable to all cases of consolidations or mergers.

Board Staff submits that the OPA and IESO be required to track costs and savings both before and after the merger, provide detailed transparent accounting of those costs in the next revenue-requirement submission by the new entity, the IESO, and the Board conduct a prudence review of the variance deferral account at that time.

There were some issues among the parties as to the extent to which the OPA could commit on behalf of the IESO to track costs a certain way or to provide a certain type of accounting, given that they can't speak on behalf of the IESO and the IESO is what the new merged entity will be.

However, in Board Staff's view, whatever order the Board makes with respect to the accounting would be -- would bind the OPA and then also be rolled over and bind the IESO, and we -- we've indicated this to the parties before, that we wish to see both parties track their costs both before and after the merger, and the savings.

MS. LONG:  Mr. Cass, I would expect you may have something to say about that?

MR. CASS:  Yes, Madam Chair.  I don't know that it's necessary for the Board to make any ruling or take any step in that direction right now.

I can tell the Board that one of the two letters that I referred to, the August 15th letter, indicates that the OPA and IESO would expect to fulfil the requirement for transparency regarding detailed merger-related costs in a future revenue-requirement submission of the new organization once the merger is complete.  That is on the record.  I don't believe the Board needs to go any further with that issue at this time -- the Board panel.

MS. LONG:  Mr. De Rose, do you have any comments?

MR. DeROSE:  No, I don't believe -- on behalf of CME, not on behalf of the group.

MS. LONG:  I will canvass the group next.

MR. DeROSE:  We are in agreement, in principle, with what Board Staff has submitted to you, but I don't think that today is the day for the Board to make a ruling on that.

I think that is definitely something that would need to be canvassed either in the -- either in a settlement proposal that was submitted before the Board or, if there is no settlement, then in submissions to the Board.  I mean, that is a live issue, absolutely.

MS. LONG:  Mr. Brett, Mr. Rubenstein -- Mr. Brett?
Submissions by Mr. Brett:


MR. BRETT:  Yes, I -- excuse me.  I agree with that comment by Mr. De Rose.  I don't think in this -- as a result of this hearing we would need that order.  That order -- but that order might be necessary ultimately, and it might come in another -- in the second round if we're unable to settle this matter through the settlement conference, which I think you probably already inferred would be something -- would be canvassed in subsequent settlement discussions.  That would be my view.

MS. LONG:  Thank you.

MR. YAUCH:  Yeah, Energy Probe agrees with the Board's recommendations, but OPA's response also only refers to merger-related costs.  They don't mention anything about savings in their letter.  So we think that eventually that issue will have to be addressed, and how we measure the savings from this merger, but I don't know at what point that would be addressed.

MS. LONG:  Thank you.
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  I agree with Mr. De Rose.  It is obviously an issue, but the Board does not need to make a decision on that as a result of today's hearing.

MS. LONG:  Okay.  Well, it's obviously been flagged as an issue, and it will be something that the Board will be interested in hearing about when we review what may ultimately be a settlement agreement at the end of the day.  We do have to be comfortable with the settlement that's been reached, and that is obviously an area of interest for us.

MR. CASS:  If I may, Madam Chair.  Mr. Pye is here for the IESO, and I don't mean in any way to put him on the spot, but it essentially becomes primarily an issue for the IESO, because it will be the merged organization.

So that in the event that there is to be argument or a ruling on that, I would just leave that out there that it is primarily an issue for the IESO, I would think.  And I am not suggesting we need to go any further with that today.  I am just leaving that in the event that it is addressed in the future.

MS. LONG:  Right.  Mr. Pye, do you have anything to add to that?

MR. PYE:  I can't commit at this time, but I will go back and we will discuss it in settlement.

MS. LONG:  Great.  Obviously this is a unique situation then.  We will have two parties that we will expect to come to the table on this and propose something to us.

Well, if there is nothing else from any of the other parties or Mr. Cass or Board Staff, then we thank you for your submissions today.  As I said, we will be taking this away and coming to our decision and issuing a procedural order as to next steps very shortly.  So thank you.

That being said, we do expect that you will perhaps take some time at the conclusion of this to talk about dates for a settlement conference when the parties can meet, and then that might be something that we would be able to put in the procedural order, which I think would be helpful to move things along in this matter.

Thank you.

--- Whereupon the hearing adjourned at 10:40 a.m.
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