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Thursday, September 19, 2014

--- On commencing at 9:39 a.m.

MS. LONG:  Good morning.  The Board is sitting today in a matter of a submission by the Ontario Power Authority to the Ontario Energy Board for the review of its proposed expenditures and revenue requirements and fees for 2014.


This matter has been assigned Board File No. EB-2013-0326.


The OPA filed its application with the Board on March 6, 2014.  Various procedural steps have taken place since then.  The Board provided for settlement discussions to take place on July 8th, 9th and 31st.


The Board ordered that any settlement proposal resulting from the July 31st settlement conference be filed with the Board by August 8th.


The Board also ordered that to the extent there were unsettled issues, the Board Staff and the intervenors would have the opportunity to file submissions as to whether those issues should be heard orally or in writing.


A settlement proposal was not filed.  No submissions were filed on whether the matter should proceed orally or in writing.


On August 8th, the OPA advised that it would not be in a position to file a settlement proposal.  On August 13th, the OPA asked that the Board release hearing dates scheduled for August 18th and 19th.


At the request of the OPA, the Board sat on August 20th, in order to hear submissions on the proposed next steps in this application.  The OPA filed a letter on August 19th providing details regarding the types of costs which it may incur as part of its proposed merger with the IESO.


The OPA has amended its application on August 29th, 2014.  As requested by the parties, the Board provided for an additional settlement conference which took place on September 5th.  The Board ordered that any settlement proposal be filed with the Board by September the 12th.


The OPA wrote to the Board on September 12th, and asked for an extension by which to file a settlement proposal if one was reached.  The Board granted that extension until September 15th.


The OPA wrote to the Board on September 15th to advise that no settlement had been reached on any of the issues among the parties.


When the parties were before the Board on August 20th, they indicated that in the event that they were not able to reach a settlement, further discovery may be required.  The purpose of today's hearing is to allow for that further discovery to take place, and for this Panel to hear evidence on all the outstanding issues.


My name is Christine Long and I will be presiding today.  Alongside me is my colleague, Cathy Spoel.


May I have appearances, please?
Appearances:


MR. CASS:  Good morning, Madam Chair; Fred Cass for the Ontario Power Authority.


MS. LONG:  Good morning, Mr. Cass.


MR. BRETT:  Good morning, Madam Chair; Tom Brett for the Building Owners and Managers Association.


MS. LONG:  Mr. Brett, thank you.


MR. PYE:  Good morning, Madam Chair; Adrian Pye, IESO.
MS. LONG:  Mr. Pye, thank you.


MR. RUBENSTEIN:  Good morning, Panel; Mark Rubinstein,  counsel for the School Energy Coalition.


MS. LONG:  Good morning, Mr. Rubinstein.


MR. JANIGAN:  Good morning, Madam Chair.  Michael Janigan for the Vulnerable Energy Consumers' Coalition.


MS. LONG:  Good morning, Mr. Janigan.


DR. HIGGIN:  Roger Higgin for Energy Probe.


MS. LONG:  Mr. Higgins, good morning.


MS. GRICE:  Good morning, Shelly Grice for the Association of Major Power Consumers in Ontario.


MS. LONG:  Good morning, Ms. Grice.


MS. BLANCHARD:  Good morning; Emma Blanchard for Canadian Manufacturers and Exporters.


MS. LONG:  Thank you, Ms. Blanchard.  Board Staff?


MS. DJURDJEVIC:  Ljuba Djurdjevic, counsel for Board Staff.  With me on behalf of Board Staff are and Michael Bell and Roy Hrab.


MS. LONG:  Thank you.  I understand that the way we're going to proceed this morning is, Mr. Cass, you have a few opening remarks for us, and we have your panel here ready to be affirmed and be cross-examined by the parties.  And I understand from Mr. Bell that we have worked out an order for cross-examination.


So, without further delay, Mr. Cass, if you could start, please.

MR. CASS:  Yes, thank you, Madam Chair.


Perhaps I could just start by laying out a quick roadmap of how the OPA proposes to start this morning.


By way of an opening, I propose to quickly summarize what it is that the OPA is requesting in this proceeding.  I will also, after doing that, introduce the witnesses just to allow everyone to put some faces to the names.


Then I would assume the witnesses will be affirmed and I'll have just a few questions, just to have the witnesses adopt the evidence and also one question, just about how merger costs will be tracked.


So that's the road map that I propose to follow, and to start that off then I will just make a few opening comments about what it is that the OPA is requesting in this proceeding.


MS. LONG:  Thank you.
Opening Statement by Mr. Cass:


MR. CASS:  As the Board is aware, the submission, the revenue requirement submission is made under section 25.21 of the Electricity Act.


Section 25.21 says that the OPA shall submit its proposed expenditure and revenue requirements and the fees that it proposes to charge to the Board for review.


So there are really three things under section 25.21: expenditure requirement, revenue requirement, and fees.  I'll deal first with expenditure and revenue requirements.  
In past cases, as I recall, there have been occasions where the OPA has had a proposed capital expenditure that's been brought forward for review by the Board under the provision dealing with expenditure requirements.  In this particular case, there is no proposed capital, so there is no -- in that category where the OPA has usually brought proposed capital spending, there is no expenditure requirement for approval.


There is of course, a revenue requirement for approval.  In this particular case, the revenue requirement is the operating budget.
It is the proposed operating budget for 2014 and, as the Board is aware, that is $60.3 million.


That's the first thing the OPA is looking for is -- it has submitted for review its proposed 2014 revenue requirement of $60.3 million.


Now, much of the evidence addresses that.  It is hard to specifically pinpoint areas, because much of the evidence goes to that operating budget.  But generally, the evidence for each of the OPA's five goals can be found at Exhibits B1 to B5, and the general evidence about the revenue requirement is at Exhibit D1-1.


That then brings me to the fees, because the usage fee is also addressed as that Exhibit D1-1.


The second thing that is submitted for review by the Board under section 25.21 is the OPA's proposed fees, and there are two categories, the usage fee and the registration fee.


The usage fee, as I said, is -- a derivation of that usage fee can be found at Exhibit D1-1.


The Board issued a decision -- I think it was on December 19th, 2013 -- approving an interim usage fee for 2014.  That was 48 point -- sorry, my apologies, 43.8 cents per megawatt-hour, I believe.


The proposed fee is essentially the same; 43.9 cents per megawatt-hour is the proposed usage fee that the OPA has submitted for review.


That compares to the usage fee of, I think it was, 55.1 cents per megawatt-hour that was in effect over the period of 2010 to 2013.


So again, the proposed usage fee is 43.9 cents per megawatt-hour.


As I mentioned, the OPA has also submitted proposed registration fees for review, and that's set out in the evidence at Exhibit D2-1.  And the Board also has made an interim order in respect of part of that.  The OPA had proposed a new fee for large renewable procurements, and in its decision on June 3rd of 2014, the Board granted interim approval of -- it's got rather a long name, but the large renewable procurement request for qualifications registration fee.


That's been approved on an interim basis and, in this case, in this hearing, the Board -- sorry, the OPA is putting that forward for review and approval on a final basis.

So, those are the items under section 25.21 of the Electricity Act.


There are also requests in respect to deferral and variance accounts.  Consistent with what has happened in past years, the OPA has requested approval of certain deferral and variance accounts for 2014.  Those are set out at Exhibit D3-1.


Those are the 2014 proposed for a variance accounts and again, as I said, those are consistent with what the Board has approved in previous years.

As well, in the 2013 forecast variance deferral account, there was a balance at the end of 2013 of $33.8 million.  The reference for that is Exhibit D3-2. So of this $33.8 million, as of the end of 2013, that was in the 2013 forecast variance deferral account, the OPA proposes to clear the majority of that balance to ratepayers, but to leave $15 million in the account due to potential volatility in spending and the costs that will be incurred to carry out the merger of the OPA and the IESO.  And this request is explained in the evidence at Exhibit D3-2, as updated.


So I believe that summarizes all of the items that the OPA has put before the Board in this proceeding.


MS. LONG:  Do you want to go ahead, Mr. Cass, and introduce your witness panel to us, please?


MR. CASS:  Yes, so I will do that next.  Again, just to put some faces to the names, I'll start with the witness furthest away from me.


That's Darryl Yahoda.  He is director, clean energy procurement, in the electricity resources division.


And perhaps I might just note at this point that the CVs for the witnesses were filed.  I hope that everyone has them.  They're Exhibit A, tab 4, schedule 2.  So again, the names and the positions are in the CVs; I just thought it would be useful so that people can associate faces with the names.


Next to Mr. Yahoda is Chuck Farmer.  He's from the planning group.  He is director of planning policy and approvals.


Then next is Lia Kosic, director, financial planning and analysis.


Then Julia McNally, director, market transformation, from the conservation group.


Then finally, Luisa Da Rocha, manager, stakeholder relations.


So as I said, if the witnesses could be affirmed, then I will have just a very few questions for them before we proceed to cross-examination.

ONTARIO POWER AUTHORITY - PANEL 1

Darryl Yahoda, Affirmed 


Chuck Farmer, Affirmed


Lia Kosic, Affirmed

Julia McNally, Affirmed

Luisa Da Rocha, Affirmed.

Examination-In-Chief by Mr. Cass:

MR. CASS:  I'm similarly going to ask a joint question for the adoption of the evidence, just to make that a little smoother.


Ms. Kosic, can you confirm on behalf of all of the members of the panel that the OPA's evidence, including answers to interrogatories, was prepared by or under the direction and control of the members of the panel?


MS. KOSIC:  Yes, I can.


MR. CASS:  Can you also confirm on behalf of all the members of the panel that the evidence is accurate, to the best of the knowledge or belief of the panel members?


MS. KOSIC:  Yes, it is.


MR. CASS:  Thank you.


And then in line with the comments that I made to the Board at the outset, can you please explain for the Board how the OPA proposes to track the costs of the merger with the IESO that's already been referred to?


MS. KOSIC:  Yes, thank you.
Presentation by Ms. Kosic:

Both the OPA and the IESO will track and accumulate integration costs through separate and unique accounts in their accounting systems.  Integration costs will be reviewed and approved by the integration project office, and then they will follow the usual procurement processes at both organizations.


Senior management and the board of directors will periodically review reporting costs as required.


Integration costs will include only costs that are incremental, readily discernible, and directly related to merger activities, and will not include costs that would reasonably have been incurred in the normal course of business of either organization.


The OPA is committed to transparency with respect to detailed merger costs.  The OPA and the IESO will track and report costs before and after the merger, as reflected in the FVDA, including balances at January 1st, which is the targeted merger date.  We expect that the merged organization will continue to do the same.


Where possible, the OPA and the IESO will report on how costs were allocated between the two organizations as at January 1st, allowing for review of these costs.


Further, the OPA is prepared to request an additional, separate account that would be similar in nature to our general FVDA account, that would allow for more transparent tracking and reporting against these costs.


MR. CASS:  Thank you, Madam Chair.  Those are my questions for the panel.


MS. LONG:  Thank you, Mr. Cass.


I understand, Mr. Rubenstein, that you are going to commence with the cross-examination.

MR. RUBENSTEIN:  Yes, I am.  I prepared a compendium, Panel.  Just have a few exhibits from the evidence.  I thought it would be easier than flipping through the large binder.  I wonder if we could mark that as an exhibit, please.


MS. DJURDJEVIC:  That will be Exhibit K1.1, School Energy Coalition cross-examination compendium. 

EXHIBIT NO. K1.1:  SEC CROSS-EXAMINATION COMPENDIUM. 
Cross-Examination by Mr. Rubenstein:

MR. RUBENSTEIN:  Panel, I have some questions for you and they are almost exclusively about 6.3.  And before I begin, I just want to make sure that we are on the same page about what this application is seeking and the history for it.  I know some of these issues were covered in Mr. Cass's opening statement.


But just to be sure, am I correct that you are seeking an operating and revenue requirement of approximately $60.3 million for the 2014 fiscal year?


MS. KOSIC:  Yes, that's correct.


MR. RUBENSTEIN:  And you are seeking approval of a number of registration fees?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  As well as a usage fee of 43.9 cents per megawatt-hour, which would allow you to collect the $60.3 million which you require; correct?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  And you are also seeking a refund amount in the forecast variance deferral account of excess of $15 million, so approximately $18.8 million?


MS. KOSIC:  Yes, that's correct.


MR. RUBENSTEIN:  What is the purpose of the forecast variance deferral account?  What does it track?  Why has it accumulated a balance of roughly $33 million?


MS. KOSIC:  So the forecast variance deferral account is an account that accumulates variances with respect to costs or revenues that are not addressed elsewhere in the revenue requirement
submission.


So in this case, the surplus that has accumulated in the account is largely the result of the OPA collecting on the usage fee of 55.1 cents per kilowatt-hour that's been in effect for a number of years prior to this proceeding.


MR. RUBENSTEIN:  So there is a large balance because the last approved fees you have is for the 20...


MS. KOSIC:  '10.


MR. RUBENSTEIN:  '10 fiscal year, and yet your actual expenditures have been lower in 2012 and 2013, are the major reasons for that?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  Is there an accounting order that the Board issued or that you sought in a previous proceeding with respect to the forecast variance deferral account?


MS. KOSIC:  I'm not aware of one.


MR. RUBENSTEIN:  I'm wondering if the OPA can undertake to see if there is -- if there was an accounting order that has been provided in a previous proceeding?


MS. KOSIC:  Yes --


MR. CASS:  I was involved, Mr. Rubinstein, so I can try to help.  It was approved in a previous proceeding.  I don't know that there was a specific accounting order, but there would have been a decision, at least, and an order in relation to that particular revenue requirement submission when it was approved.


MR. RUBENSTEIN:  I'm not disputing that the account has been approved.  I've seen that in the decision.  I'm just trying to understand if, at any point in the past, has an accounting order been issued for that account in any previous proceeding?


MR. CASS:  Sorry, I may not have been clear.  I think it was just the decision and order issued in respect of the revenue requirement submission for the particular year when it was first proposed.


MR. RUBENSTEIN:  So there is no accounting order?


MR. CASS:  No special accounting order, no.  But it would be the decision and order for that particular year.  I should, perhaps, even know it off the top of my head but I don't.  It wouldn't be difficult to find.


MR. RUBENSTEIN:  Okay, thank you very much.  I was just seeing if there was a specific accounting order.


So is my understanding that the balance is essentially that the OPA has over-recovered from ratepayers since 2010; am I correct?


MS. KOSIC:  Yes, the balance is as a result of a higher rate than that required for OPA's expense.


MR. RUBENSTEIN:  And my understanding of the history of this application is the operating and revenue requirement and fees amounts are the same as were originally filed on March 6th. 


But with respect to the forecast variance deferral account, when you originally filed the application, you had sought a refund amount in excess of five million; is that correct?


MS. KOSIC:  Yes, it is.


MR. RUBENSTEIN:  And I believe the purpose of the five million dollar retention in the forecast variance deferral account originally is because of any unforeseen or unplanned work that may come about by the OPA -- so, an example, a new Ministerial directive that you hadn't expected.  Is that a fair summary?


MS. KOSIC:  Yes, the five million was originally requested as appropriate to assist the OPA in managing volatility in spending driven by changes in the volume of activities and any external factors.


MR. RUBENSTEIN:  In previous fees proceedings, had you ever sought that amount for those reasons?


MR. FARMER:  Yes, I believe we have.


MR. RUBENSTEIN:  The OPA has sought to retain an amount of many money --


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  -- in the forecast variance deferral account for unforeseen work?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  Do you know what proceeding that would have been?


MS. KOSIC:  I will have to get back to you on that.


MR. RUBENSTEIN:  Can you undertake to provide that?


MS. DJURDJEVIC:  That will be Undertaking J1.1.  Can you state that on the record please, Mr. Rubinstein?


MR. RUBENSTEIN:  Which previous OPA's proceeding the OPA has sought to retain money in the forecast variance deferral account because of unforeseen or unplanned work that may come up.
UNDERTAKING NO. J1.1:  TO ADVISE IN WHICH PREVIOUS OPA PROCEEDING OPA HAS SOUGHT TO RETAIN MONEY IN THE FORECAST VARIANCE DEFERRAL ACCOUNT BECAUSE OF UNFORESEEN OR UNPLANNED WORK THAT MAY COME UP


MR. CASS:  Just by way of clarification – and I apologize for interrupting, Mr. Rubinstein.  It may not have been precisely in the forecast variance deferral account in previous proceedings.  It may have been just a contingency included in the budget. 


Bur one way or the other, there was contingencies allowed for the OPA.  It may just not have been through that account; it may just have been a contingency in the budget.


MR. RUBENSTEIN:  I understand.  But those are -- they’re two separate things, doing it by way of contingency in the revenue requirements submission, and doing it by way of Forecast Deferral Account.  So I'm interested, in the undertaking, if it's been done by way of an amount remaining in the forecast variance deferral account.


Now, we're almost three-quarters through the 2014 fiscal year, and putting aside any of the merger-related cost issues, how is the OPA's actual expenses tracking against its forecast expenses in the application?


MS. KOSIC:  The OPA is, at this point in time, on track with their actual expenses to meet the budget that is proposed in this application, and the expectation is that that will be the case for the balance of the year.


MR. RUBENSTEIN:  So it's your expectation that you wouldn't actually need to use the $5 million in the -- the $5 million in the forecast that you had originally sought in the forecast variance deferral account for unforeseen or unplanned expenses -- putting aside the merger cost issue, which we'll talk about in a minute?


MS. KOSIC:  Yes.  So with respect to the core operations of the OPA, there is expectation that we will finalize the year on-track to our budget.  So there is no need for contingencies for core operations.


MR. RUBENSTEIN:  So the $15 million you are now seeking would essentially all be for the purposes of the incremental cost for the merger?


MS. KOSIC:  That is our expectation.


MR. RUBENSTEIN:  Now, my understanding is -- and I think Mr. Cass talked about this earlier on, that pursuant to the Electricity Act, you need the Minister's approval of your 2014 business plan to file your 2014 fees application with the Board.


My understanding -- and this is on page 11 of our compendium -- you had got approval of the business plan in a letter from the Minister to the OPA CO on January 29th; is that correct?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  And between the filing of the application and now, my understanding in July, the government passed a bill -- passed its budget bill which amended parts of the Electricity Act.  And once those amendment sections are proclaimed, there will be a merger of the IPO and the IESO?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  And my understanding, and this is from page 8 of your – sorry, this is on page 8 of my compendium and this is from your evidence, that the OPA and the IESO received a direction from the Minister of Energy on July 25th that the merger will take place an January 1, 2015; is that correct?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  How about did the OPA receive that direction?


MS. KOSIC:  My understanding is that it was a written letter.


MR. RUBENSTEIN:  And is that letter on -- is that letter on the record in this proceeding?  I don't believe so.


MS. KOSIC:  No, I believe it's not at the moment.


MR. RUBENSTEIN:  Can you undertake to provide that letter?


MS. KOSIC:  Yes.


MS. DJURDJEVIC:  This will be Undertaking J1.2.  What is the date of the letter again?


MR. RUBINSTEIN:  July 25th.


MS. DJURDJEVIC:  To provide a copy of the July 25, 2014 letter from the Minister to the OPA. 

UNDERTAKING NO. J1.2:  TO PROVIDE A COPY OF THE JULY 25, 2014 LETTER FROM THE MINISTER TO THE OPA


MR. RUBENSTEIN:  And has the OPA, subsequent to that July 25th letter, received any other correspondence from the Minister about how it's expectations for the merger will go about?


MS. KOSIC:  I'm not aware personally of any further correspondence.


MR. RUBENSTEIN:  If there are any other correspondence, can you please provide it?


MR. CASS:  I suppose, Madam Chair, it is little hard for the witness to answer.  She doesn't believe that there is any other correspondence, so she is being asked --


MS. KOSIC:  Yes, I have no awareness of any other correspondence.


MR. RUBENSTEIN:  That's why I framed the question if you -- I recognized that you would not necessarily be aware of it.  But if there is, can the OPA please undertake to provide it?


MR. CASS:  Madam Chair, but the point is she would then be asked to undertake to provide something that she doesn't even know what she's undertaking.


MS. LONG:  Well, if I understand the undertaking, Mr. Rubinstein is asking her to make inquiries of the OPA to see if such a letter has been provided and, if so, then to provide that letter.


MS. KOSIC:  Certainly I can do that.


MS. LONG:  Is that correct, Mr. Rubinstein?


MR. RUBENSTEIN:  Yes, it is, thank you.


MS. DJURDJEVIC:  That will be Undertaking J1.3, to inquire whether there is any other correspondence from the Ministry, other than the July 25th letter.


MS. LONG:  In relation to the merger between the OPA and the IESO.


MS. DJURDJEVIC:  And if there is to file the same.

UNDERTAKING NO. J1.3:  to inquire whether there is any other correspondence from the Ministry in relation to the merger between the OPA and the IESO, other than the July 25th letter, and to file the same


MR. RUBENSTEIN:  Can I ask what your understanding of the purpose of the merger is?


MS. KOSIC:  I understand that the purpose of the merger is laid out in the legislation, so I don't have specifics of that with me here.


MR. RUBENSTEIN:  So you -- if I put to you that the merger is about cost efficiencies between the OPA and the IESO, could you agree to that?


MS. KOSIC:  Cost efficiencies are certainly one element of what the merger is going to result in, but they are not necessarily the key driver.


MR. YAHODA:  I think – if I may assist, I think what Ms. Kosic is trying to say is that the purpose of the merger, which was decided upon by government, and the legislation has been forward by government is something that the government would probably would have to outline for you.


Our understanding is that through the merger process, all of the objects of the two organizations will be maintained.  So one of the purposes of the merger, as we understand it, is to maintain the current functionality of the OPA and the independent electricity operator, and that there may be cost efficiencies, but we haven't seen any direction as to how much or what scale that is, or how much is necessary.


And I would like to think also that the purpose of bringing the two organizations together may be to improve the output and performance of the two organizations when they are one.


MR. RUBENSTEIN:  I'm correct that you amended your application on August 29th, and the only change in the approvals you're seeking is to retain $15 million in the forecast variance deferral account; am I correct?


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  And with the $15 million that you will retain in the account, my understanding from your evidence is that it would be to cover any costs that are incurred in carrying out the merger, as well as any potential volatility and spending driven by changes in volume of activities and the external environment?


This is on page 8 of our compendium, from your evidence.


MS. KOSIC:  Yes, that's correct.


MR. RUBENSTEIN:  And my understanding that you will return to ratepayers any portion of the $15 million that you do not spend on the merger; is that correct?


MS. KOSIC:  Yes, it is.


MR. RUBENSTEIN:  And my understanding that you provided types of costs that will be incurred because of the merger -- and this is on page 9 of our compendium -- but you've not provided any more detail than that, any more detail about where -- how those costs would be allocated between the various categories; am I correct?


MS. KOSIC:  So these are the cost categories that we expect to be representative of merger costs.


At this point, as it is very early in the merger process, we don't have additional details with respect to amounts, or any other forecasts or details related to these costs at this point.


MR. RUBENSTEIN:  How did you come up with the $15 million number?


MS. KOSIC:  The 15 million was the result of the OPA's best judgment in trying to provide for an allowances that would be a reasonable amount to provide for merger costs, and at the same time meet our stated goal of returning the majority of the surplus in the FVDA account to ratepayers.


So this was -- the $15 million was a result of striking that balance between allowing for merger costs and returning the majority of the accumulated surplus.


MR. RUBENSTEIN:  Let me put that back to you.  You determined the $15 million by saying:  Well, we have 33 million, roughly, in the forecast variance deferral account.  We want to return a majority of that.  So what is essentially left is what you have allocated toward the merger costs?


Would that be sort of a fair way to put it?


MS. KOSIC:  That was one element.  The other element was using our judgment to determine what would be a reasonable balance or a reasonable allowance for potential merger costs.


MR. RUBENSTEIN:  Can you explain to me what went into your judgment to come to that number?


MS. KOSIC:  It's a high-level number.  There was no cost-by-cost forecast in support of that number developed, so it's really just a high-level estimate.


MR. RUBENSTEIN:  And who came up with that high-level estimate?


MS. KOSIC:  There were conversations with senior management and members of the working group that is overseeing the integration project.  So those would be representatives from the OPA management, the IESO management, the Minister's office, and the Ministry of Energy.


MR. RUBENSTEIN:  So is the $15 million supposed to be the total -- supposed to take into account the total merger costs, costs that would be incurred by both the OPA and the IESO?  Or is this -- would this just be sort of the OPA's portion of any merger costs?


MS. KOSIC:  This is an allowance to provide for merger costs.  It is not intended to estimate the total amount; the total amount of merger costs could be an amount other than that.


MR. RUBENSTEIN:  In the Minister's direction to you about the merger, did the Minister provide any comments regarding the OPA amending its 2014 fees application?


MS. KOSIC:  I don't believe he did.


MR. RUBENSTEIN:  Now, in paragraph 20 of your application, this is the Minister's letter with respect to your business plan.


In the third paragraph, the Minister says:

"In addition, I am encouraged that the OPA intends to rebate approximately 25 million of its cumulative surplus to ratepayers."


So there was no comment in any subsequent letter from the Minister saying that it's encouraged that you are only returning $15 million?


MS. KOSIC:  This letter was provided prior to any merger announcements or conversations with government with respect to the merger.  So this 25 million that is referenced here is reflective of our original intent of returning the balance in the FVDA account, less a $5 million contingency.  So this is --


MR. RUBENSTEIN:  No, I understand that.


MS. KOSIC:  -- an estimate.


MR. RUBENSTEIN:  But in its direction that it provided the OPA, has the Minister said anything about changing its view with respect to rebating approximately $25 million?


MS. KOSIC:  I'm not aware of any correspondence with that change of view.


MR. RUBENSTEIN:  Now, of the merger costs that -- of those merger costs that you are seeking to spend from the forecast variance deferral account, will those costs be incurred in 2014 or will some be incurred in 2015?


MS. KOSIC:  It is our expectation that they will be incurred in both 2014, in some portion, and some in 2015.


MR. RUBENSTEIN:  Do you have any sense of what the proportion would be between 2014 and 2015?


MS. KOSIC:  No, I do not.


MR. RUBENSTEIN:  Why did the OPA not amend its operating and revenue requirements for 2014 to cover any additional costs it believed it needed for the merger in 2014?


MS. KOSIC:  The OPA filed its application and developed its budget prior to the merger legislation having been passed in July, and prior to having received direction from the government around the January 1st merger date.


So these facts were not known when the OPA was developing its budget and rate application.


MR. RUBENSTEIN:  No, I understand that, but why did you not, subsequent to knowing about the -- understanding that the merger could come into effect January 1st, 2015, why did you not amend your operating and revenue requirement for 2014 to cover the additional costs the OPA believed it needed for the merger in 2014?


MS. KOSIC:  So the OPA believes that this is the pragmatic approach to provide for an allowance or a contingency amount to cover merger costs as they arise.


It is a contingency or, as I said earlier, a high-level estimate or an allowance.  Because at this point merger costs are not known in detail and cannot be reasonably forecast in detail, we did not amend the application to reflect amounts that we cannot currently estimate.


MR. RUBENSTEIN:  If I can ask you to turn to page 9 of the compendium, this is from your evidence.  And if we can go to line 29?


Your evidence says:

"Given that the costs of carrying out the merger cannot be known with certainty or estimated in detail at this time, the OPA and the IESO would expect to fulfill the requirements for transparency regarding detailed merger-related costs and future RRS of the new organization once the merger is completed."


And I believe -- you can correct me if I'm wrong -- I believe that is what you were saying in your questions that Mr. Cass had put to you at the beginning of today's hearing.  That's how you were going to do that; am I correct?


MS. KOSIC:  Yes, that's correct.


MR. RUBENSTEIN:  But I'm trying to actually understand what you are seeking in this application.  Am I to understand what the OPA is seeking in this application is the approval to incur up to $15 million in cost related to the merger?  And then the details about how that would be spent would be dealt with in some future -- would be provided, for transparency purposes, in some future revenue requirement submission of the merged entity.  Is that what you are seeking in this application?


MS. KOSIC:  The OPA is seeking the allowance of $15 million to be retained in the FVDA account for the purpose of providing for merger costs as they arise.


The OPA is not seeking specific approval.  This is a contingency that will be utilized for merger costs and will be, as I spoke about earlier, be subject to reporting and oversight and procurement processes that both organizations currently have in place.


So any amounts that will be incurred in merger expenses will be reviewed by the project management office, will be reviewed by the board and senior management, and only at that point will they be deemed as merger costs and be reported against balances in the FVDA account.


MR. RUBENSTEIN:  No, I understand what you consider a merger-related cost and that there will be lots -- it is your view that there will be a lot of oversight by the OPA, and the IESO, and the new entity’s management.


I'm just trying to understand what the Board is being asked to be approved – you are asking them to approve.


Are you asking them to approve up to $15 million for merger-related costs in this application?  Or are you asking them to keep $15 million in that account and then, in some future application, the Board will determine if those expenses are appropriate and prudent?


MR. CASS:  Madam Chair, would it be helpful if I simply answered the question?  I think I'm in the best position to explain to the Board what the OPA is --


MS. LONG:  Mr. Rubinstein, you are fine with that, I take it?


MR. RUBENSTEIN:  I would be, yes.


MR. CASS:  So if I understood your last question correctly, Mr. Rubinstein, it is the latter.


It’s a request that in the clearance of this account, that not the entire account be cleared, that the account be cleared except for $15 million.  It is not a request for pre-approval of merger costs.


MR. RUBENSTEIN:  So --


MS. LONG:  So, Mr. Cass, when was the $15 million -- when does the Board approve that $15 million?  If, at this point, you are unable to give us details as to what those costs may be and what they consist of, when the $15 million is spent, is that in a future hearing that the IESO, I assume, will come before the Board, and this account will need to be cleared, then the intervenors have an opportunity to scrutinize that $15 million whether or not it was appropriately spent, in their view?


MR. CASS:  Correct.


MR. RUBENSTEIN:  Thank you very much, Mr. Cass.  That does clear things up.


Can we agree that the fee-payers of the OPA are not the same as the fee-payers of the IESO, are not exclusively the same?  And just to give you an example, the IESO collects fees from exporters; the OPA does not.


MS. KOSIC:  Yes, there is a difference in the pools of ratepayers in the two organizations.


MR. RUBENSTEIN:  Now if I could just take you quickly to page 8 of our compendium, and at line 20 – sorry, beginning at line 19 it says: 

“The OPA and the IESO have come to the conclusion that a sufficient allowance for the costs of such activities is required in the revenue requirement submission.”


I think this is what you were also telling me earlier on, that the determination of the amount you need came from a discussion with the IESO as well.


MS. KOSIC:  Yes.


MR. RUBENSTEIN:  Now, is it expected that the total merger budget will be no more than $15 million?


MS. KOSIC:  It is not known at this point what the total merger costs will be, as we're not able to estimate the cost-by-cost components of the merger.


MR. RUBENSTEIN:  Now, you did a high-level cost analysis.  I mean, you came to the $15 million very high-level, from I understand your testimony earlier on.


You don't have that sort of for the total cost?


MS. KOSIC:  It is our expectation that the 15 million is a reasonable allowance for merger-related costs. But we do not have any other estimates at this point in time.


MR. RUBENSTEIN:  Now, you're seeking to retain money in the forecast variance deferral account, which was provided for by OPA ratepayers for incremental merger costs.


Is the IESO providing funds for the incremental costs of the merger from their fee-payers?


MS. KOSIC:  My understanding is that they are not.


MR. RUBENSTEIN:  Now, if I can take you, on that same page -- this is at line 10.  The OPA says:

"The OPA’s position is that the ultimate beneficiaries of the cumulative surplus should be the ratepayers, as it is ratepayers that contributed these funds initially."


Can you explain to me then why the OPA or ratepayer should pay for a disproportionate amount of the merger cost that would equally be the responsibility of the IESO?  Using your logic, it seems to me that that would be inappropriate.


MS. KOSIC:  The OPA and the IESO are undertaking to track costs separately, both before and after the merger, and there is the possibility to then determine an appropriate allocation methodology in a subsequent proceeding that would address this issue, and that we feel would be most easily done once the costs are known.


MR. RUBENSTEIN:  Now, for the 2015 funds that you would need for the merger, why are you seeking to have a certain amount of money left in the forecast variance deferral account?  Why is it simply not part of the merged entity’s 2015 fees submission?


MS. KOSIC:  The OPA was of the opinion that it would be more beneficial not to have fluctuation in its rate, or in the new entity’s rate, that's related to one-time costs.


MR. RUBENSTEIN:  Now my understanding, and correct me if I'm wrong, is that the plan is until that fee submission is provided, both the OPA and the fees -- and the IESO's fees would continue to the new merged entity.


MS. KOSIC:  Yes, that's detailed in the legislation.


MR. RUBENSTEIN:  And the expectation then, from what you're saying, would be that both those streams of funds would -- the merged entities, at least in the 2015 year, would be higher than both the OPA and the IESO's fees combined, current fees combined.

MS. KOSIC:  I understand that both the OPA's current rate and the IESO's current rate would remain in effect; so that that is the sum total of the two.  I don't understand how that would be higher.


MR. RUBENSTEIN:  Well, I'm just trying to ask.  You are talking about fluctuations.  You don't want to see a large fluctuation, I assume, in the upwards direction of the new merged entity, if we're going to wait to have the 2015 incremental cost come into -- be part of the first fees case.


So my question is:  Is it the view then that the IESO's current fees plus the OPA's current fees would be less than what the merged fees -- the merged entity's 2015 fees would be on its own?


MR. CASS:  Madam Chair, is it possible that I could try to be of assistance on this one?


MR. RUBENSTEIN:  Sure.


MR. CASS:  The issue, Madam Chair, is a fluctuation in the fees of the new organization.  If the new organization -- I shouldn't say new organization.  It will continue to be the IESO; perhaps I could say the combined organization.


In the first revenue requirement submission of the combined organization, which is provided for in the legislation, if there is a need to recover merger costs at that time, then that will produce fluctuations and a lack of smoothness in the fees of that organization, because it will be these initial merger costs that will not be an ongoing cost for that organization.


That's the concern about -- excuse me, a smooth fee and not having a fluctuating fee.


MR. RUBENSTEIN:  And my question then would be: Is it the expectation that any efficiencies that would be gained from the merger of the OPA and the IESO would not offset any of those incremental merger fees that you expect in 2015?

MS. KOSIC:  I'm not able to speculate at this time what the new IESO's fees will be.


MR. RUBENSTEIN:  You said to me there has been a working group between the OPA, the IESO and the Ministry, I believe you said.  So there would be some sort of sense -- or maybe there isn't at this point -- of what efficiencies there would be gaining, even at a high level, to understand what the operating expenses may be for 2015 for the new entity?


MS. KOSIC:  So similarly to the costs, there are no details with respect to the timing and amounts of efficiencies.


The working group that is currently overseeing the groundwork to begin the project implementation for the merger will be doing that work, but it is in its very early stages right now.


MR. RUBENSTEIN:  And at a later date, when there is maybe a better idea of what type of efficiencies could be gained because of the merger, will there be, in your view, a point where the OPA -- sorry, the merged entity will make a decision and say:  Instead of incremental costs of the merger, we will not use money from the forecast variance deferral account, but we will just use it from our own operating expenses that we have?


MS. KOSIC:  So part of the transparency that the OPA -- and I've spoken about previously with respect to merger costs -- also applies to savings, so it is the expectation that any savings that are within the planning period of the next revenue requirement submission will be reported on at that point in time.


So whatever savings are relevant in that time period will be reflected in the operating budget for the new organization.


MR. RUBENSTEIN:  But I didn't understand, from what you were saying before, to be saying that when the OPA comes in -- or, sorry, the merged entity comes in to essentially get approval or the money that it -- the incremental cost that it has spent from the forecast variance deferral account, it will net that out, any savings.


Am I correct there will be no netting of the savings?


MS. KOSIC:  So I'm not in a position to speculate on the details of the accounting treatment of the new organization, but in terms of tracking and reporting on merger-related costs, it is our expectation that both costs and savings would be reported in the next proceeding.


MR. RUBENSTEIN:  Thank you very much.


I just have just a couple of questions on another area as well, just quickly on the area of stakeholder engagement.


In the application, there is a lot of discussion about the new stakeholder advisory committee that met for the first time, I believe, in January of 2014; is that correct?


MS. Da ROCHA:  Yes, that's correct.


MR. RUBENSTEIN:  Was there a similar body that existed previously?  Or is it really a new initiative by the OPA for the 2014 fiscal year?


MS. DA ROCHA:  It is a new initiative.  We he do have other working groups; for example, the advisory council on conservation and the aboriginal energy working group.


But no corporate level committee prior to this act.


MR. RUBENSTEIN:  And my last question is in -- before it had filed its submission, did the OPA have any stakeholder meetings with intervenors about this application?


MS. DA ROCHA:  About the revenue requirement submission?


MR. RUBENSTEIN:  Yes.


MS. KOSIC:  The OPA did work in 2011 to assess its operations and develop metrics that were reflective of the performance and efficiency of the OPA, and within that process there was a consultation that was done with intervenors to review proposed metrics and collect feedback on the same.


MR. RUBENSTEIN:  But besides the 2011 meeting about metrics, there was no meeting specifically about this revenue requirement submission?


MS. KOSIC:  No, not that I'm aware of.


MR. RUBENSTEIN:  Thank you very much.  Those are my questions.


MS. LONG:  Thank you, Mr. Rubinstein.


Before we move on, I would like to caution people with respect to the use of BlackBerrys and handheld devices during a hearing.  To the extent that you feel you need to be on them, we would ask that you leave the hearing room. It is distracting for us up here.  So thank you.


Ms. Blanchard, you will continue on behalf of CME.

Cross-Examination by Ms. Blanchard:


MS. BLANCHARD:  Yes, thank you.  And I'll start by saying that most of our questions have already been covered by my friend Mr. Rubenstein.  So I'll try to keep these very short.  And really, I think I'd just like to confirm a few things that I think I understood.


So the first one is:  Can you confirm that it's OPA's understanding that there will be a full prudence review of the merger costs before the 15 million is taken out of the forecast variance deferral account?


MR. CASS:  I'm sorry, Madam Chair.  It is the word "prudence" that caught my attention.  The word "prudence" has legal implications that I would address if necessary.  Without the word "prudence," I think the question could be answered by the witnesses.


MS. LONG:  Would you like to rephrase your question, Ms. Blanchard?


MS. BLANCHARD:  Is it OPA's understanding that the reasonableness of the costs that are going to be incurred will be reviewed by the Board before any of the 15 million is paid out of the forecast variance deferral account?


MS. KOSIC:  So it is the expectation of the OPA, first of all, that there would be tracking of the costs by both the OPA and the IESO prior to the merger.  And the expectation is that the new combined entity would continue the tracking.


There would be the opportunity for review at the next proceeding, to understand what costs and savings were relevant and had been materialized at that point in time.


MS. BLANCHARD:  So the Board will be asked to consider the reasonableness of those costs at a future hearing?


MS. KOSIC:  Yes.


MS. BLANCHARD:  And will the Board also be asked to consider the reasonableness of the allocation of merger costs as between IESO and OPA, to ensure that each pool of ratepayers is bearing its fair share of the merger costs?


MS. KOSIC:  So the OPA is supportive of a fair methodology for allocation.  I am not in a position to speculate on what that methodology would be.  It would be developed in the new combined entity at a point in time when the costs were known, and there was more detail available to develop an appropriate methodology.


MS. BLANCHARD:  I think my question was:  Will the methodology be up for review by the Board at a future proceeding?


MS. KOSIC:  It could be.  I'm not really able to say.


MS. BLANCHARD:  So OPA -- at this point, is there an understanding that that methodology will be reviewed at a future proceeding?


MS. KOSIC:  Yes, there is.


MS. BLANCHARD:  I guess a last question, and maybe this will end up with Mr. Cass as well, but is it OPA's understanding that the combined organization will be bound by any decision that the Board reaches in this proceeding?


MS. LONG:  You had to know, Mr. Cass, somebody was going to ask that question, or this Board was going to ask that question.


MR. CASS:  I don't know the answer to that myself, Madam Chair.  Is it perhaps something that we could address in argument, and give me a chance to think about that?


My first reaction is I'm not sure how the Board's decision in this proceeding can bind the new entity.  I know that the Board often in decisions gives directions and guidance that the Board might choose to offer.


Just off the top of my head, I'm not sure how the Board would be able to bind -- I continue to say "the new entity" when I should be saying "the combined entity."


This is an OPA revenue requirement submission.  The Board has the statutory power to review the submission and to either approve it or to send it back with recommendations.


I am hard pressed to come to the conclusion that the Board can say something that would bind the IESO; that's just off the top of my head.


MS. LONG:  Ms. Blanchard, I think you have your answer there.  Mr. Cass, you obviously know that this is something that the Panel is interested in hearing, and I expect that we will hear from you in argument on this.


MS. BLANCHARD:  Those are my questions.  Thank you, Madam Chair.


MS. LONG:  Thank you, Ms. Blanchard.


Mr. Higgin, do I understand that you are next?


DR. HIGGIN:  Yes, I am, Madam Chair.   I wonder just wonder whether you want to take the break now, or you wish me to proceed.


MS. LONG:  How long do you anticipate that you will be?


DR. HIGGIN:  I am going to be forty minutes, forty-five minutes.


MS. LONG:  Then I think we will take the morning break now for fifteen minutes, and we will return at five to eleven and commence with you, Mr. Higgin.


DR. HIGGIN:  Thank you.
--- Recess taken at 10:40 a.m.
--- On resuming at 11:04 a.m.

MS. LONG:  Dr. Higgin, are you ready to proceed?


DR. HIGGIN:  I am, Madam Chair.

Cross-Examination by Dr. Higgin:

DR. HIGGIN:  Just by way of introduction to my examination, I have a couple of follow-up questions from the questions that my friends had asked.  And then I'm going to talk a bit about the FVDA accounting, and then I'm going to, unfortunately, have to go and deal with a few of the other issues that were in the evidence and so on, other than the account.


So let me start via follow-up on some of the questions.


Can I interpret that, at the moment, how you are going to track the costs of the merger and so on is at a conceptual level?  Would I be correct in characterizing it that way?


MS. KOSIC:  Could you clarify what you mean by "conceptual"?


DR. HIGGIN:  So basically you aren't applying for, we'll say, an accounting order that will then put the FVDA in a regulatory framework on a proper footing, which I would call regulatory rigour with respect to that account?  You are not doing that?


Are you going to ask for a sub-account, a special sub-account within the account?  And how will that be characterized, and how will you track the costs of the various -- between the IESO, et cetera, and how will you determine what should go in that account as opposed to the IESO account?  Things like that.


So I think it is a very conceptual approach, as I interpret at the moment.  You've got an idea how you'll do it, but you haven't actually applied for how you will do it with any rigour.


MS. KOSIC:  So at the moment the OPA and the IESO is working with the Minister's office and the Ministry through the merger working group to develop processes and guidelines and communication around various aspects of the merger.  And this would be one.


So the OPA and the IESO are committed to transparency around reporting detailed merger costs.  And as I said in the opening comments, we are open to the suggestion of a sub-account or a separate account to contain the 15 million that's set aside for merger costs, if that would provide comfort to parties.  So that is an option.


In terms of how the costs will be tracked, they will be tracked through the accounting systems of both organizations.  They will be costs that will be reviewed and approved by the integration project office to ensure that they qualify as merger costs, in the sense that they are incremental, that they are discernible and attributable directly to merger activity.  So they are not costs that would otherwise be incurred in the cost of business by either organization.


So I think we have some guiding principles and we're developing the guidelines and the details of how the tracking will take place in both organizations.


DR. HIGGIN:  Okay.  So what are you asking for from this Board and the parties with respect to the use of that account and how it will be dealt with?  What specific approvals are you asking with respect to that account?


You've given us a conceptual idea of what you're going to do; what approvals are you asking as to the future now, going forward, for 2014 -- let's start at 2014 -- the use of that account?  Which hasn't been done in the past.  It hasn't been used for those purposes; am I correct?


MS. KOSIC:  So this is a unique situation in the sense that we have never been in the process of a merger, so we have not had this particular circumstance.  So in that sense, no, it has not -- this has not occurred previously.


And to address what we're asking for, we're asking for the approval to retain $15 million in the FVDA account, as an allowance or a contingency amount that will then be used for merger costs.


At the first proceeding or the first filing of the new combined entity, there would then be opportunity to review costs that have been put against that 15 million, and look at, potentially, an allocation of those costs --


DR. HIGGIN:  Mm-hmm?


MS. KOSIC:  -- as it relates to the two entities, so we are just really asking for the approval to retain a balance in the FVDA account in this application.


DR. HIGGIN:  The problem I'm having -- so maybe Mr. Cass can consider it.  It's more -- is that from a regulatory point of view, an account usually is underpinned by an accounting order that sets out what are the items that are to be recorded in the account, how it's to be dealt with, and so on.


And in the past it was just used as a contingency.  It is now being put to new uses, that account.  And so I'll leave it with OPA to consider whether or not it would be appropriate to have an accounting order that would deal properly with that account and how it would be used in future.


Anyway, I'll leave that.  I can argue about that as well.  Thank you.


So my next question is, again, for the account.  It is quite clear that -- the account was last cleared when?  Can you tell me when that was last cleared?  When was the FVDA cleared to ratepayers?


MS. KOSIC:  It's my understanding that it has not previously been cleared, but I would leave that subject to confirmation.


DR. HIGGIN:  Well, I'll just go down this line.  The question I'm having -- you're aware of the regulatory concept of the continuity of accounts?


MS. KOSIC:  Yes.


DR. HIGGIN:  Okay.  So basically has OPA provided evidence of the continuity of the account since the last decision?  The last decision, that was the 279 decision of July the 8, 2011.  And the Board, in essence, allowed you to recover the balances and then to continue to establish the account for the 2011.


So my question is -- I think it would be appropriate, since we are going down the road for the OPA to provide more evidence regarding the continuity of that account so we could understand where the balance of 33.78 million came from, how much of it was accrued interest, et cetera, et cetera.  So I think that would be something that I would hope OPA would be willing, via undertaking, to provide to the parties here.  That is, the continuity of the account, as we're now going into this period.


MS. LONG:  Ms. Kosic, are you clear what Dr. Higgin means "the continuity of the account," the term that he's using?


DR. HIGGIN:  It's a regulatory account.  I'm sorry if it's not --


MS. LONG:  I just want to be sure.


MS. KOSIC:  Yes, so I understand that to be a reconciliation of the balances, I guess, from historical periods up until now.  So how the amounts that are in there, what's the -- what constitutes those amounts over the time period since it was last reviewed in 2010, I believe.


So it would be just the details of the changes in the account.  So...


MS. LONG:  I just want to make sure we're all on the same page, as you contemplate whether or not you can give that undertaking.


MS. KOSIC:  Yes.  Yes.  So I think we are prepared to do that, yes.


DR. HIGGIN:  And just by -- if you could ensure that you explain the calculation of the interest component on the account as well, the basis of that.  As you know, the Board has certain rules regarding how it as assesses what interest should be accrued on regulatory accounts.


And I'm thinking that -- Madam Chair, that this should be dealt with just like any regulatory account that the Board would deal with.  That's the framework I'm asking.


MS. DJURDJEVIC:  Sorry, to interrupt you, Mr. Higgin.  I believe there was a request for an undertaking, and it was given.  If we could put that on the record, please, and have you describe it?


DR. HIGGIN:  So I would like OPA to provide information and file information on the continuity of the account, that is the FVDA, since it was last cleared.  And as part of that, to also explain the basis on which interest on the account was calculated, and that would be up to, I assume, the end of 2013 and reconciliation of the $33.788 million that they have said is in the account.


MS. DJURDJEVIC:  Thank you. 
UNDERTAKING NO. J1.4:  OPA TO PROVIDE INFORMATION AND FILE INFORMATION ON THE CONTINUITY OF THE ACCOUNT, THAT IS THE FVDA, SINCE IT WAS LAST CLEARED; TO EXPLAIN THE BASIS ON WHICH INTEREST ON THE ACCOUNT WAS CALCULATED, UP TO THE END OF 2013 AND RECONCILIATION OF THE $33.788 MILLION THAT THEY HAVE SAID IS IN THE ACCOUNT

DR. HIGGIN:  Just moving on to talk about 2014 now, can you just conceptually tell us now what additions have been made, or subtractions to the account during 2014, since the closing account for 2013 of 33.788 million?


Can you tell us if there is much change to the account due to 2014 activity?


MS. KOSIC:  To the best of my knowledge, there has been no change to that account as a result of 2014 activity.


I mentioned earlier that the OPA's operating expenses are tracking to budget on a year-to-date basis.  And we typically make adjustments to the account on an annual basis, when our financial results are audited and the financial period is concluded on a calendar year basis, so that would be at the end of December.


So, it is not -- there has been nothing that's impacted that account until this point.


DR. HIGGIN:  So we can interpret, then, that there is no significant material change to the 33.788 million in the account as of today, or when it was last examined?


MS. KOSIC:  We -- there may be changes as we finalize the year, and as to the extent that there are any fluctuations in our revenues or expenses, outside of our budget.  But at this point there has been no change.


DR. HIGGIN:  Okay, otherwise I would have asked you to provide a more recent estimate of the account.  But I will take your answer as being that there is no significant activity and no material change to the balance.  Thank you.


MR. CASS:  Madam Chair, I'm just slightly concerned that the operation of the account isn't fully understood.  There would be no change in the account during the course of a year. 


The account exists because the OPA has no source of money other than the fees approved by the Board.  So at the end of a period, the OPA will assess how its actual revenues compare to its actual costs, and put an amount into the account because if, for example, there is a negative balance, the OPA has no source of revenue other than fees.

So it is essentially a once a year sort of thing.  Things don't happen in the account during the course of a year.


MS. LONG:  No, and that's what I understood the evidence to be.


MR. CASS:  I hope that's understood.


MS. LONG:  It is an end-of-the-year, one-time adjustment.  Thank you.


DR. HIGGIN:  Thank you.  So I would like to follow up with some other material on the rest of the application.  I'd like to deal with the question of the treatment of registration and other fees.  Okay, that's the topic. 


And just by a segue into that, can you confirm that OPA is proposing to change the treatment of registration fees in 2014, and just perhaps outline briefly what your evidence is, so we all can start from the same point.


MS. KOSIC:  So I will summarize the response that we gave in Energy Probe Interrogatory No. 16, which deals with this topic.  And that is to say that OPA's current practice regarding registration fees is not to forecast the fee amounts to be collected due to volatility, historical volatility in year over year, due to uncertainty and the potential for reimbursement, as we've seen in 2012 and 2013.


So, the registration fees are not included in our -- in income and are instead, as we have requested and has been approved, in a deferral account to be treated in the same manner as the FVDA.  So they will be returned in the subsequent -- or addressed in the subsequent filing.


DR. HIGGIN:  Thank you, and perhaps we could just pull up for people EP IR, which is tab 6.6.2, schedule 16.


So as part of your application, you are asking for a new RFDA for 2014; am I correct?


MS. KOSIC:  Yes, this is one that is specifically related to registration fees.


DR. HIGGIN:  Correct, and the question I have, first of all, is:  What was the actual 2013 amount of registration fees that were used as an offset to the revenue requirement?  What was the historic amount?


MS. KOSIC:  So that amount is referenced here somewhere.  I will need a moment to look it up.


DR. HIGGIN:  I found it, if it's helpful, in your annual report at 0.8 million.  If you could confirm that number?


MS. KOSIC:  Thank you.  I can accept that, subject to check.


DR. HIGGIN:  Thank you.  So my question is:  What is your estimate, given the new registration fees for 2014, what is the current estimate of that amount?  Will it be higher, lower, compared to the 0.8 million?


MS. KOSIC:  As discussed in the interrogatory, we are not in the practice of forecasting registration fees.  So there is not a forecast developed for 2014.  But the fees that have been collected to date are in that approximate range of 8 to 900,000, as well for 2014.


DR. HIGGIN:   Thank you.  So you are aware of the concept of materiality, as it relates to regulatory matters?


MS. KOSIC:  I'm not sure if that concept is different from accounting materiality, but I'm aware of the latter.


DR. HIGGIN:  Well, from a regulatory point of view, there is usually a threshold amount which is felt to be material respecting the revenue requirement and rates.


Maybe counsel, if I'm straying -- but you would agree that's a reasonable thing to consider when you ask for, for example, an account or particular treatment of an amount, is whether it's material.


MS. KOSIC:  I'm not sure what the question is.


DR. HIGGIN:  Well, the question is this:  Why do you need the RFDA when the amount is not material, relative to the revenue requirement of $63 million?  And why can't this just be kept as it was in the past, as a component, as an offset to the revenue requirement?


That was our question.  You feel -- OPA feels it needs the new account to deal with volatility.  On the other hand, you have other mechanisms to deal with the volatility.


MS. KOSIC:  So the purpose of the account was to he provide greater clarity, and to give more transparency around registration fees.

So it's not a question of materiality; it is a mechanism to highlight that component of our P&L statement, but...


DR. HIGGIN:  So what you are saying is it is not a materiality?  It's because you wanted to be able to separately identify and track and be accountable for those registration fees; is that it?


MS. KOSIC:  Yes.


DR. HIGGIN:  And you didn't do that in the past?


MS. KOSIC:  I'm not aware of the rationale that was used in past applications in 2011 or prior, that was applied to this issue.


DR. HIGGIN:  Thank you.  I'll move on to my next topic.


My next topic is part of your revenue requirement and the costs.  And I'm dealing with what I believe is the most significant component of your administration fees, and that is compensation, salaries and so on.  That's the topic I'm going to deal with here.


And perhaps you could turn up one of our IRs on this, and this would be I, tab 6.62, schedule 17, and it is attachment 1 that I'll be talking about.  Thank you.


So just as a segue into this, in prior decisions the Board has had comments about overall staffing and staffing costs and so on.  And for example, in EB-2009 (sic), the Board had some comments on that topic at page 9 of the decision.  That is the EB-2010-0279 decision, which was referring back to the earlier decision.


So we asked the question about staffing compensation and that's what this response is about.  So perhaps we could go to the response.  And can we look at the attachment?  And this is the Hay decision analysis report.


So my question is this:  Please, can you indicate why this decision analysis was performed by Hay?  And just give us a little bit of background about the study as to why it was commissioned, what the purpose of it was.


MS. KOSIC:  As discussed in the interrogatory response, this is a study that is conducted or commissioned by our human resources department as part of their salary planning and salary administration practices.


So it is -- the intent is to benchmark compensation structure, the OPA's compensation structure, against other ones in comparator organizations.  So that's the intent and the context.


I am not familiar, personally, with the details and components of the study.


DR. HIGGIN:  Perhaps we can just talk about page 4 of the attachment.  And perhaps you can explain to us, in layman's terms, what does this tell us about OPA's compensation compared to the peer group in 2014 -- actually, 2013, it was done, so for 2013.


So what can we conclude from this comparison?


MS. LONG:  Dr. Higgin, can I ensure that we are all on the same page here?  Are you referring to the interrogatory response?


You are looking at the chart which says:  "Ontario Power Authority target, total cash"?  Is that the chart that you are addressing the witness to?


DR. HIGGIN:  That's the one, Madam Chair.  Exactly.


MS. LONG:  Thank you.


DR. HIGGIN:  It's, as I said at the top, it is the page 4 of the attachment that we're looking at.


I'm just asking OPA to give us, in big round terms, what we could conclude, if anything, from this comparison.


MR. FARMER:  If I may speak on behalf of the panel, none of us have an expertise and didn't anticipate dealing with this particular area of the organization.  So in order to be helpful, it would probably not serve for us to speculate.  Perhaps there is an undertaking we can take away that would he provide an answer that would be suitable.


DR. HIGGIN:  Yes, that would be fine.  So what I'm interested in, Madam Chair, is just in large terms, what does this Hay report, page 4, tell us in terms of where OPA compensation for the different groups is, relative to the benchmark, as at the time this survey was done in 2013.  And that's simply -- I am just asking them to put on the record, through the undertaking, what they would expect people to conclude from that.


MS. DJURDJEVIC:  That will be Undertaking J1.5. 

UNDERTAKING NO. J1.5:  TO EXPLAIN WHAT PAGE 4 OF THE HAY REPORT SHOWS IN TERMS OF WHERE 2013 OPA COMPENSATION FOR THE DIFFERENT GROUPS IS, RELATIVE TO THE BENCHMARK


DR. HIGGIN:  Thank you.  My last area is dealing with commitments from previous settlement agreements.  That issue is 6.4, and I'm going to move to that now.  Could we pull up Exhibit C, tab 1, schedule 1, page 1, please?


And on there, there is an extract that you provided from a prior Board decision, and this is the topic of "Efficiency metrics," as the title says.


So my question is, then:  Can you provide on the record a summary of OPA's response to this particular direction from the Board, and particularly bring it down to what are the metrics that you've -- what you did, briefly, but what are the metrics that you filed in this application, and -- the metrics shown at C11, and the tables in there?


So just bring us into the picture about how OPA has responded, and the results of that exercise.  Thank you.


MS. KOSIC:  The OPA has done extensive work to address the issue of metrics, both internally, working with its divisions, as well as engaging with a third-party consulting support, in order to conduct a review and assessment of other organizations' metrics, and -- in an effort to benchmark and look at best practices.


So there are details in the evidence with respect to the metrics that were -- that were concluded with the support of Concentric Energy, who are our consultants in 2011.  And that group of metrics was also reviewed through a stakeholder consultation in 2011, and there has been some further development of those, just refining -- based on data available and further consultations with our planning conservation and energy --- obviously, resources, partners within the organization.  So the metrics that resulted from that work are filed in the evidence.  I'm not sure if you want to go into specifics --


DR. HIGGIN:  No, I just wanted to help provide the picture.


MS. KOSIC:  Okay.


DR. HIGGIN:  I think you've done that very well, as far as I'm concerned.


So if we were to briefly and -- briefly look at the metrics, you will see that in the tables at C1-1, 1, 2, 3 and 4, there is -- I think we wanted to go to the details of the tables, if we could get to the tables, just to illustrate to everyone at a high level the work that's been done, and all of the metrics that are being -- have been filed this application.  Okay?


So I would like to ask you a couple of questions in follow-up.  When I look at all these metrics, I think they are all very good and valid.  In fact, there are many of them.  In fact, a person like me might conclude that the OPA approach is: If you can measure it, we can metric it.  So there are a lot; is that correct?


MS. KOSIC:  So we have provided a full list of metrics that were developed and considered.  I think there is some discussion in the evidence, as well, with respect to the merits of various of the metrics, as well as some of the shortcomings, in terms of how effective they are in indicating performance and efficiency.


DR. HIGGIN:  Thank you.  So could we look at the metrics and try to take a larger, sort of, overview?


Would you agree -- when I looked at them, I came to these conclusions which I'll put to you, and ask if you can agree or disagree with it.


That I see that there are metrics here that are activity measures or metrics; that's how much, how often.  There are efficiency measures, that is how much input, output.  And there are effectiveness measures that are really a value metric.  Did we achieve what we were supposed to and at a reasonable cost? 


Would you agree that you could macro assign them into those categories?


MS. KOSIC:  Yes, I think we can agree to that.


DR. HIGGIN:  Okay.  So the question, I think, right now -- where I'm going is to focus on what your consultant, Concentric, offered as a conclusion from their 2013 study. 


You indicated that they had worked with you earlier. But then you retained them, and they provided the third party study; correct?


MS. KOSIC:  Yes.


DR. HIGGIN:  So could we look at their study, and that would be -- let me find the reference for that study.  It is C1-4, page 18, table 10.  I believe it is page 18 of the report, just to help.


Just to position this, you would agree that this is Concentrics', as it says, recommended list of metrics?  Would you agree with that?


MS. KOSIC:  Yes.


DR. HIGGIN:  Thank you.  So when I look at Concentrics' report and these metrics, I would see that basically many of these metrics are in the tables and so on, that we had discussed. 


And so I would like to understand from you which of these you may consider to be the very important, key effectiveness value measures.  That is sort of the high-level stuff, such as dollars per megawatt-hour of peak procured, something like that.


So, could you perhaps just give us two or three illustrative ones that would be high-level of that type, or any other type that you think are the key ones for measuring performance of the organization.


MS. KOSIC:  These metrics that you see as a recommended list by Concentric were part of the development of metrics within the organization.  That continues and we're not particularly attached to this set of metrics.  We are open to further refinement, or any other suggestions on what metrics we would utilise going forward.


So this is a point of reference only, and this is not a list that we would necessarily use in its entirety.


DR. HIGGIN:  Thank you.  So is OPA aware that regulators, including the OEB, are increasingly using scorecards for measuring effectiveness, value and performance?


MS. KOSIC:  Yes, we are.


DR. HIGGIN:  Does OPA accept that this Board has approved the use of scorecards for gas utility DSM for several years?  I think one of your panel members would know that very well.


MR. FARMER:  I think we can accept that, yes.


DR. HIGGIN:  And very recently that the OEB has approved scorecard for the provinces' electricity distributors; are you aware of that?


MS. KOSIC:  Yes.


DR. HIGGIN:  Thank you.  Then it wouldn't surprise you that I am going to go to the scorecard approach.  And, therefore, can I ask if the exhibit that I sent counsel be brought up, and that is given an exhibit number?  It is an Energy Probe Exhibit, Exhibit K1 – given the number?


MS. DJURDJEVIC:  It will be given Exhibit K1.2.

EXHIBIT NO. K1.2:  Document filed by dr. higgin. 

DR. HIGGIN:  First of all, Madam Chair, I apologize for the fact that I can't add and the first scorecard obviously doesn't add up to a hundred percent.  But that is not material for where I'm going.


This particular scorecard that Energy Probe is proposing -- as you said you were open to receiving input on the question of metrics and scorecard, so this is a straw man, very clearly a straw man that we prepared.  And this is based on actually table 10 in Concentrics' report. It is not just drawn out of anywhere.


And so basically I would like to talk to you a few moments about this scorecard.


As I say in the exhibit, we looked at those categories, activity metrics, efficiency and effectiveness.  And this is saying: You still need the other types, but this is clearly and an effectiveness type scorecard that we are suggesting that you consider.


So, having had a chance to look at this, I'd like to see what kind of a response you have to this type of approach to metrics and to scorecard approach to performance and effectiveness of the organization.


MR. FARMER:  So, I think, as we've already said, we are comfortable with and quite supportive of the use of metrics to inform the Board and our stakeholders on our performance, as it relates.


We've also described, over the submission and other submissions, the difficulty in developing some of these metrics in crisp ways that can be compared year to year.  And if it helps, we can show examples of why that -- why that would be the case.


So I think what we'd like to say is we are comfortable with the scorecard.


We are unsure as to how the treatment of having scores that, in this situation, are in the 75, 100 and 125 may apply to us, unless it is to provide some form of an assessment of how we did.  We're not sure what else that could be used for.


And I think we continue to be open to working with stakeholders and receiving the advice of the Board on what the metrics might be.


If it helps, we can provide examples as to why some of these metrics might be problematic and why some of the ones that Concentric -- so, for example, doing things on a number of megawatt-hours procured, if it were under a certain type of a resource type, might not be in the best interest of ratepayers to just try to beat a target.  You have to be -- you have to meet a target where there is a need to meet that target.  So there is a planning context, a system need to it.  And you want to try to meet that objective at the cost that provides the best value to ratepayers.


So I hope all that illustrates for you it's not that we're opposed; it's that we need more work and we need more input.


DR. HIGGIN:  Thank you.  That's what I expected.


The only other follow-up question is the obvious one: Will you work with stakeholders, including the ratepayer groups, in developing such a scorecard?


MR. FARMER:  So I certainly can commit that the OPA can.  And similar to earlier discussions, it is difficult for anyone on the panel to commit what the new, merged entity might be able to do.


DR. HIGGIN:  Thank you.


So my next area, and it's the next to the last one, deals with the --


MS. LONG:  Dr. Higgin, I'm sorry to interrupt you, but just while we are on the topic of scorecard, are you proposing that the OPA consider using this as a tool with stakeholders in order to file it with their application?


Or are you going one step further, that you are contemplating that the Board would order the OPA to provide a scorecard?


DR. HIGGIN:  Madam Chair, as I understand the Board's authority, you may wish to provide a comment, but not order.


MS. LONG:  Okay.  Because I want to be very clear on what our jurisdiction is here and what we can and cannot do.  So...


DR. HIGGIN:  They used the word "suggestions."


MS. LONG:  Thank you.  Sorry, please continue.


DR. HIGGIN:  Thank you.


So we have one other area that the Board had asked you to consider, and that was the issue of program milestone tools.  And do you remember that as being part of that request, the directive?


I can go back to the request, if you wish, to the extract that I showed you before.  It has certain words.  "Program milestone tools" are used, "benchmark metrics," "cost benchmarking," and "program milestone tools."


Would you accept that's part of the Board's direction?


MR. FARMER:  We do.


DR. HIGGIN:  So I'd just like to talk a bit about where we are with respect to that particular element.  And let's understand, perhaps, what you interpret as a program milestone tool, and then we can have a discussion that -- based on that.


MR. FARMER:  We had not an interpretation that we had considered before.  I would suggest that what it indicates is that where programs have been brought forward, that there be some interim ways to measure.


So if we think into previous Long-Term Energy Plans, as they differ to this most latest one, there were interim milestones for conservation achievement.  So the same could be applied to conservation programs, so the upcoming conservation framework may have interim milestones, once we know what the LDC's plans are.


DR. HIGGIN:  Thank you.  I think we're on the same page.


So perhaps you could turn up Exhibit B1-1, appendix C, and particularly page 17.  Thank you.


Perhaps you could just tell us what this particular appendix and the report addresses that you just think about conservation and the progress.


MS. McNALLY:  The conservation report, as its title suggests, is an annual report reporting on conservation achievement for the prior year.


In this case, I believe we are looking at the 2012 conservation results report.  And appendix A sets out the savings, net demand savings, net energy savings from the various programs that were in market in that year.  And these are the verified results after EM&V.


DR. HIGGIN:  Thank you.


Could you go to page 20 now, please, of the same report, and tell us what this graph shows relative -- I think it says -- was mentioned about the LTEP.  Could you just outline what this graph shows?


MS. McNALLY:  Yes.  Let me just take a moment to read the page.


I apologize.  Is it possible to make the text a little bigger?  Don't we have it in hard copy.  Do you have it in...


Sorry, I need reading glasses.


What this appears to be is a graphing of our savings, Ontario's conservation savings from energy efficiency and demand response, from 2006 to 2012.


DR. HIGGIN:  Is that in the context of the current or then-current LTEP, Long-Term Energy Plan, 2010?


MS. McNALLY:  I think the text is in that context.  Certainly this graphing is of the results.  There doesn't appear to be a relative scale there.


DR. HIGGIN:  All right.  Thank you.


Now, on both the chart we looked at and this graph, you said that this is actual results?  That is, the achievement as audited and actual results; correct?


MS. McNALLY:  That's correct.  These are the verified results following evaluation, measurement and verification.


DR. HIGGIN:  So if we were looking at progress relative to goals, such as conservation and the LTEP, in 2014 or any point, we would have some difficulty knowing what the more recent achievements were; is that correct?


Because it's always audited, actuals, post – after the fact.


MR. FARMER:  If I could perhaps assist, because I think if we look to the last Long-Term Energy Plan, the Minister made a commitment that there would be reporting on a regular basis.  And within the evidence on goal 2, we describe our contribution to developing the reporting.


I do work on the committee.  The committee is led by the Ministry of Energy.  The IESO, the OPA and the Ontario Energy Board all participate in that committee, and we received input as to what kind of reports would be helpful.


We are getting close to finalizing the format of a quarterly report that would be put out.  We're still determining the logistics of how it would be put out, but it would report on the progress over the course of the year of all of the key components.  So procurements on supply, on generation, key projects, the conservation results -- un-EM&V'd, because you are dealing with preliminary results, obviously, until you get to the end of the year -- costs and other key areas that people might be interested in, such as emissions.


DR. HIGGIN:  And would you also include forecasts for the successive years, for example, of the LDEP based on the unaudited results?


MR. FARMER:  It is not the intent of the reporting to undertake a forecast.  The intent of the reporting is to inform on the programs in the sector. 


I think forecasting is -- well, I'll defer to my colleague, Julie McNally, for how the forecasting is done.  But when we provide regular status reports, which we have described in our evidence, we tend to look at where we will be over the next few years.


MS. McNALLY:  As we go forward into the new framework, which is not entirely finalized yet, but the expectation is that LDCs, who are responsible for program design and delivery, will be putting together conservation plans.

We expect that those plans will include their target, their 2020 target, as well as their annual yearly targets.  Those documents will be public and available, so we will be able to see each LDCs forecast to get to their target of 2020.


And the OPA is also planning to release it forecast with the -- for the industrial accelerator program, which is a program that we deliver directly to transmission connected customers, and we expect that we would have that available Q3 2015.


DR. HIGGIN:  And where would these -- first of all, OPA will aggregate those data, and where will OPA -- how will OPA provide that information to stakeholders and other interested parties?


MS. McNALLY:  Yes, the OPA is expecting to aggregate the LDC CDM plans.  The plans are to be filed by May 2015.  We have sixty days to review the plan, so we are expecting, again, aggregation in Q3, 2015.


We have typically used our website as a platform for sharing and communicating information, and I would anticipate that we would continue to do that.


DR. HIGGIN:  And also the reports that you would put out quarterly, as Mr. Farmer said, would be also posted to your website; is that my understanding?


MR. FARMER:  The logistics of how that reports will be distributed, particularly which websites they will reside on, whether it be each entity or a single portal, are still being developed, but should be known soon.


DR. HIGGIN:  Thank you.  So this would be one way to increase transparency of the programs, including conservation, including resource procurement and so on?  That's how OPA would be able to provide more transparency on those?


MR. FARMER:  That is the intent that the Minister stated, their intent and our intent.


DR. HIGGIN:  The last area that I have is basically one follow-up question to the questions that Mr. Rubenstein asked about stakeholder engagement. 


And, I think, it wouldn't be a surprise to you that within this group, I'm talking primarily about the interaction with ratepayers.


Let's just start with that concept.  Who is a ratepayer that pays OPA's fees?


MR. FARMER:  I believe it would be electricity ratepayers.


DR. HIGGIN:  And it would be in, quote, my lovely piece that says "regulatory" on the electricity bill, correct?


MR. FARMER:  Yes.  I believe so, yes.


DR. HIGGIN:  Okay.  So do you accept that this group here, at least for the OEB's purpose, represents ratepayers?

MR. FARMER:  My understanding is that -- and I'm not an expert in regulatory proceedings, but I have been through a few -- everybody who is here has proven to the Board that it has a reason to be here, whether it be for ratepayer environmental reasons.


So I accept there are ratepayer representatives.


DR. HIGGIN:  Thank you.  So just to enhance what Mr. Rubenstein asked you, when was the last time that you met with the ratepayers about OPA's fees, or about OPA's performance and progress towards your goals and targets?  When was the last time?


MS. KOSIC:  It is our understanding that the last time we had a meeting was in the context of the metrics, as we had discussed earlier.


DR. HIGGIN:  2011, was that?


MS. KOSIC:  Yes.


DR. HIGGIN:  In 2011.  Thank you, Madam Chair, those are all my questions.


MS. LONG:  Thank you, Mr. Higgin.  Mr. Janigan, I believe you're next.  Do you have some estimate of how long you think you'll be?


MR. JANIGAN:  Ten minutes, I believe.


MS. LONG:  Oh, really.  Okay, please proceed.
Cross-Examination by Mr. Janigan:


MR. JANIGAN:  Thank you.  My friends have done a good could job in covering most of the areas that we're interested in.  But I have some follow-up questions.


You spoke earlier concerning the end of year adjustment that takes place, in which at that time the FVDA is adjusted for any changes between the expenses forecasted and actually achieved versus the revenue collected.


Am I correct this adjustment will take place at the end of 2014, and that will -- that adjustment will take place before the merger takes place?


MS. KOSIC:  So the OPA reports its financial results on a calendar year basis.  So our year end is December 31st and, as you may appreciate, there is some time period subsequent to that where we undergo an audit, and we finalise all the transactions and all the review and so on, that happens to result in final audited statements.  So that adjustment will be part of that process.


The targeted merger date, as it is known now, is January 1st , so that adjustment will happen in that timeframe.  But as to the exact date, it's hard to -- it's hard to determine.


MR. JANIGAN:  And any savings or overage, I take it, will be reflected the in the FVDA as of the end of 2014?


MS. KOSIC:  Yes.  Yes, it will.


MR. JANIGAN:  Now, in terms of the review that is contemplated of the expenditures associated with merger costs after the merger takes place, I have some difficulty in understanding the -- why the use of the word "prudence" is forbidden in relation to this review.


And if my friend, Mr. Cass, wishes to answer this question, I'd be happy to let him do so.


MR. CASS:  Yes, or we can certainly address it in argument, if that becomes necessary, Madam Chair.


The concept of a prudence review, as I understand it, is -- first of all, it is one that has established legal principles around it, so that it has particular legal connotation that I don't think the witnesses can address which is why I think it is an appropriate matter for argument, if at all. 


Second, as the prudence review is applied, it essentially ends up in a determination.  If the party proposing that its decision were prudent – its position is not accepted by the Board, it ends up in a determination that something was imprudent, which has consequences that flow from it.


In the context of the OPA, there is no meaning or value to a determination that something is prudent or imprudent.


In the context of a shareholder-owned entity, there is a potential for a disallowance to occur because a prudent decision was not made, and essentially the shareholder becomes responsible for that disallowance.


The OPA does not have a shareholder.  It is established by statute as an organization without share capital.  So in the event that something was determined to be imprudent, it is entirely unclear what that would mean, or what the consequences would be.  There would be no shareholder to pay an amount determined to have been spent imprudently.


So that's the argument in a nutshell.  But to the extent that it needs to be addressed in greater detail, it can be done in argument.


MR. JANIGAN:  I don't want to extend this into a protracted argument, but I was wondering what happens in the event that the Board determines that expenses are unreasonable.  What is the difference?


MR. CASS:  If that's a question to me, Mr. Janigan, I'm not sure.


MS. LONG:  Is the panel, the witness panel prepared to answer that question?  So the question being:  If, when the expenses for the merger come before the Board in whatever way they do in the next hearing, and the Board were to determine that some of those costs were not reasonable, have you considered what would happen?


MR. FARMER:  I think, similar to my question -- or my answer on the metrics, I think we would all agree that we don't actually know what recourse or outcome would come from that.  And I don't believe any of us would be able to talk about the jurisdiction of the Board and the jurisdiction legislation as it relates to that.


So no, I don't think the panel can necessarily address that at all.


MR. CASS:  Madam Chair, as it relates to the OPA as it now exists, I'd have to take a minute and check the statute for the organization that will exist after the many amalgamation.  I haven't done that, but I can do that if necessary for the purposes of argument.


But for the OPA as it now exists, as I indicated in the opening, the statute is quite clear that the OPA submits its expenditure and revenue requirements for review by the Board.  The Board can approve it or send it back with recommendations.


The statute doesn't contemplate that there's going to be some sanction for unreasonableness.  It is -- the expenditure and revenue requirements are approved or they're sent back with recommendations.


And I do have -- it's section 25.21, as I referred to in my opening statement, and I do have it here, but I'm quite confident that that's what it says.


MS. LONG:  No, no, we're very familiar with what the section says.


MR. CASS:  Yes, so the context of unreasonable, of course, arises from when the Board is exercising a jurisdiction to approve just and reasonable rates for utilities.  That's very common language in utility regulation, is "just and reasonable rates."


That is not the language in relation to the OPA.  It is approve the expenditure and revenue requirements, or send them back to the OPA with recommendations.


MS. LONG:  Does that answer your question, Mr. Janigan?


MR. JANIGAN:  Well, it certainly provides some fodder for thought.  I guess what intervenors are primarily concerned about is what kind of security there is for -- in relation to the approval of this $15 million in the contingency fund, given the nature of the review that will take place post-merger.


But I think this is something that we can address in argument.


MS. LONG:  Thank you.


MR. CASS:  Yes.  And Madam Chair, I would point out that the issue is the same regardless of where the money comes from.  Whether the money is used from the FVDA or whether the OPA has to borrow it from somewhere, the issue is still the same in the future case as to how that gets reviewed.


So in my submission it's quite disconnected.  How this review will occur in the future case is quite disconnected from the point of retaining money in the account, because the issue will arise in either circumstance -- whether it's borrowed money or whether it's money from the account -- what is the nature of the review in the future case.


MR. JANIGAN:  Just following up on Mr. Cass's point, has the possibility of borrowing this from the Electricity Financial Corporation occurred to OPA?


MS. KOSIC:  To the best of my knowledge, there have not been -- there has not been any work or any detailed conversations, engaging any external parties to consider this, but it certainly is an option.  And we would do further work to investigate that, should it be warranted.


MR. JANIGAN:  Thank you.


In relation to the merger expenses in the categories that you've set out, under "Human resources expenses" -- a note that you have severance costs included -- are there any plans to pay out bonuses to OPA staff in relation to the merger?


MS. KOSIC:  I am not aware of any such plans, but I also don't have personal knowledge of any of the details related to compensation planning.


My understanding is that those plans have not been developed at this point, and no decisions have been made with respect to that at this point.


MR. JANIGAN:  So the $15 million envelope did not consider the issue of bonuses?


MS. KOSIC:  I think that $15 million provision considers costs that would be related to the merger within these categories.  Bonuses, specifically, are not addressed.


MR. JANIGAN:  Okay.  With respect to the registration fees account, if there was a surplus post-merger, will that be remitted to both IESO and OPA ratepayers, or just simply to OPA ratepayers?


MS. KOSIC:  It would be remitted to OPA ratepayers to the extent, as we had discussed -- an allocation process where the costs related to the OPA would be retained within the OPA.  And at some point, we would engage in an exercise to apply an appropriate allocation methodology.


So the component that would result in a surplus to the OPA would be repaid to OPA ratepayers.


MR. JANIGAN:  So then we're dealing with the 2014 balance, right?


MS. KOSIC:  Yes.


MR. JANIGAN:  Why wouldn't it all go to OPA ratepayers if it's coming from the OPA?


MS. KOSIC:  So the OPA takes the position that the provision of the $15 million is the most pragmatic approach to take in terms of funding the costs of the merger with the least impact on the ratepayer, and the most effective transition to a new organization.


So that's our approach.


MR. JANIGAN:  No, I was talking about registration fees in this case, the 2014 balance of registration fees.  Wouldn't that -- why wouldn't that all be remitted to the OPA?


MS. KOSIC:  Well, the registration fees that -- the balance that will be in the deferral account related to registration fees will be refunded to OPA ratepayers.


MR. JANIGAN:  Okay.  And finally, with respect to the -- just following up on a question that Dr. Higgin asked, in relation to the new conservation framework, is it your intention to provide for consultation with ratepayer groups in developing that framework?  Outside the stakeholder advisory committee?


MS. McNALLY:  So in developing the conservation framework, there has been extensive consultation to date, and their consultation continues.


The consultation has consisted of, at this point, two public webinars, the second of which was last night.


And at the first public webinar, there were over 400 participants who were approached through multi -- many of the OPA distribution lists.  We've met with municipalities.  We have met with multi-distributor customers as well as channel partners.  A meeting was held July 10th with that group, and additional meetings will be held later this month.


I'll note that BOMA was in attendance at that meeting on July 10th.  We have also discussed these matters with the stakeholder advisory committee.  And of course AMPCO and LIEN, who are also frequently represented here, are part of the stakeholder advisory committee -- sorry, that was the advisory council on conservation, where AMPCO and LIEN are both represented.  At the SAC, AMPCO and CCC are both on that committee.


In addition, we have had extensive meetings and discussions with the utilities.  There is a group called CFOG, the Conservation First Advisory Working Group, with LDCs; the gas utilities are also on that group, and the OEB and the Ministry are observers on that group.


And there have been many, many, webinars and meetings with the LDCs to discuss the terms and -- the business terms of the new framework.


So there has been extensive communication and outreach with multiple groups of stakeholders to inform the new framework.


MR. JANIGAN:  Is OPA prepared to consider a particular -- setting up regular meetings with ratepayer groups as a whole?  I mean, the ratepayer groups that are represented by before the OEB.


I know you have mentioned that some of the ratepayer groups have participated in the different activities that you have planned for consultation, but any specific list, something specific that's set aside for consultation for ratepayer groups, is OPA prepared to consider that?

MS. DA ROCHA:  When we are designing stakeholders engagements, what we do is we look at the parameters of the particular stakeholder engagement, and then we discuss with the division that’s leading the engagement what the target audiences may be for that particular engagement.

So it is at that point that we look to see is it developers, is it ratepayers, is it LDCs, and so forth.


So I think it is more incorporating ratepayers within those target groups across all of our stakeholders engagements, versus having particular meetings with a ratepayer group just together, and then having multiple topics of discussion.


MR. JANIGAN:  Okay.  Thank you very much, panel, those are all my questions for the panel.  Thank you, Madam Chair.


MS. LONG:  Thank you, Mr. Janigan.  Ms. Grice on behalf of AMPCO?

Cross-Examination by Ms. Grice:


MS. GRICE:  Thank you.  Most of my questions have been asked, but I do have one question. 


You had a discussion with Mr. Rubenstein regarding potential efficiencies of the merger, and you indicated that you had no details at this time regarding the timing and the amounts. 


And in your updated evidence dated August the 29th, which is Exhibit D, Tab 3, Schedule 2, that was provided in SEC's compendium at page 9, you provided a list of the types of cost that you anticipate as part of the upcoming merger.


I just wondered if you had a similar list, a recent list of the types of efficiencies that you anticipate as part of the upcoming merger.


MS. KOSIC:  We had addressed in some detail some of the proposed merger efficiencies in the AMPCO Interrogatory No. 3.  So, there is some detail provided there, if we could have a look at that, please. 


So as discussed here, we see that the efficiencies would involve items such as rationalizing certain functions, consolidations, rationalizing travel and meetings, discontinuation of certain services, addressing duplication or overlap of functions that may potentially exist.


So those are some of the examples of what we would expect to realize in efficiencies related to the merger.


MS. GRICE:  Okay.  So there hasn't been any update to this list?


MS. KOSIC:  There has not.  As I mentioned earlier, the working group was established after the legislation came into effect in late July, and they are just beginning to lay the framework for doing the preparations for a smooth transition to the combined entity in January.


MS. GRICE:  Okay, thank you.  Those are my questions.


MS. LONG:  Thank you, Ms. Grice.  Mr. Brett on behalf of BOMA -- Mr. Brett, we'd like to break around one o'clock.  Do you anticipate that you are going to go beyond that?

Cross-Examination by Mr. Brett:


MR. BRETT:  No, I don't actually.  I should be finished by then. 


Good morning.  Just following up on a question of Mr. Janigan's for a moment, I am right in concluding, am I, that if on the occasion of the merger, an OPA person, employee, decided to resign or retire on their own account -- in other words, they weren't severed or terminated, they just thought this would be a good time to retire -- I take it in that case, any payments made to them would not come from the $15 million; is that correct?


MS. KOSIC:  Yes, that is correct.  The OPA does not, in its general practice, provide payments for voluntary resignations.


MR. BRETT:  But if it did, in any event, it wouldn't come from the 15 million?


MS. KOSIC:  No, it would not.


MR. BRETT:  And then going back to the questions around the 15 million for a moment, your testimony is that you've set aside this 15 million in the deferral account to pay for the, as I understand it, the OPA's merger costs in both 2014 and 2015.


Now, with respect to -- I want to consider this.  With respect to 2014, I wasn't clear whether the 15 million is also meant to cover the IESO's costs, the IESO's costs in connection with the merger in 2014, while you still have two separate organizations.


Is the -- my understanding from your earlier – well, I'm a little ambiguous from your answers, frankly, whether that's the case.  Could you address that again, please?


MS. KOSIC:  Yes, certainly.  So the 15 million provision is intended to be an allowance to cover all merger costs from both of the originating organizations, as well as any costs incurred once the new entity, the new combined entity is in place.


MR. BRETT:  Both for 2014 and 2015?


MS. KOSIC:  Yes.


MR. BRETT:  And just another clarification, the -- and it has to do with, in part, a question asked by Ms. Blanchard.


The cash, the way the cash flows here -- I'm interested in this a little bit -- you are going to have ongoing costs, I'm assuming, in connection with the implementation of the merger.  You will have to pay consultants and pay outside parties to some degree.  That cash will come out of the deferral account; is that right?  Am I right in that?


MS. KOSIC:  Yes, it would, assuming that it's available, yes.


MR. BRETT:  So in other words, you were asked, I think, a question about whether the Board would approve the expenditures with a budgets, or a breakdown of the expenditures in some fashion, or the actual expenditures in some fashion, before the money was paid out. 


And I don't know that I heard -- I'm assuming the correct -- the answer you gave was, no, that's not the case.  The money would already be paid out from the fund.  What the Board would be looking at is retrospectively where the money went; is that correct?


MS. KOSIC:  Yes, so the expenses would be paid as they are incurred and at the first proceeding, or the first filing of the combined entity, we would then be looking at merger-related costs that have been spent to that point, and a review would take place. 


That's not necessarily the case that all merger costs will have been incurred at that point.


MR. BRETT:  And if you incur additional merger costs beyond that point, or beyond the 15 million -- I think you may have answered this question, but would you just tell me again?


Let's assume that your merger costs are not 15, but 21 million.  Where does the additional -- where would the additional 6 million come from, or how would you raise that?


MS. KOSIC:  So my understanding is that that would be part of the combined entity’s required submission, so there would be a request for rate adjustment accordingly.


MR. BRETT:  Okay.  Now, I was a little – still left a little bit uncertain.


You were asked on a couple of occasions whether, as part of the first submission by the combined entity revenue requirement, there would be an allocation of the costs of the 15 million between the two organizations, both in respect of 2014 costs or 2015 costs.  And I think you said potentially or possibly.  Could you just clarify that?


MS. KOSIC:  Yes, certainly.  So the OPA is supportive of an allocation methodology that is appropriate in that circumstance.  It could be developed as part of that first proceeding and first application, again, understanding that I can't really commit on behalf of the new combined entity what exactly that will look like, but the expectation is that there would be an allocation methodology applied.


MR. BRETT:  And that the Board would ultimately approve that in some fashion?


MS. KOSIC:  Yes.


MR. BRETT:  You mentioned this project review -- well, just before I get to that, had you received any directive or letter from the government or the Minister telling you that you should finance this -- pay for the merger costs from the deferral account?  Or any other indication from the government that you should do it this way?


MS. KOSIC:  I'm not aware of any correspondence from the Minister or the Minister's office.


MR. BRETT:  Okay.  Now, we have spoken, you've raised the issue of -- a couple of times you've mentioned this committee, implementation committee or project review or supervisory committees that's been established.  That would have been established, what, back in August or so?


MS. KOSIC:  Yes.


MR. BRETT:  And you were saying that it -- you mentioned the membership of it, the Deputy Minister of Energy, the head of the OPA, the head of the IESO, the chief of staff of the Minister's office.


My understanding is -- or perhaps you can confirm that there would also be -- were there -- let me put it this way:  Are there financial and human resources personnel from each of the two organizations on that committee as well?


MS. KOSIC:  Yes, there are.


MR. BRETT:  And who is chairing the committee?


MS. KOSIC:  I am not personally aware, exactly, of what the structure of the committee is.  I understand that it is a working group that has the representation you just described.  So I'm not aware of what their operating structure is, exactly.


MR. BRETT:  And I think the Deputy Minister of Energy is also in on that.


So you are not aware of the chief of staff of the Minister's office chairs the committee, or not?


MS. KOSIC:  I'm not aware, personally.  I'm not sure.


MS. LONG:  Mr. Brett, I would like to ask a question on something that you asked.


I understand your evidence to be that the transition costs for the IESO and the OPA would be tracked separately, in separate accounts, but then I thought I heard you say -- and correct me if I'm wrong -- that the IESO transition costs would be paid out of the $15 million.


So can you help me with that?  Is that a -- it's going to be a separate accounting, but the actual amount that the IESO spends is going to come out of that $15 million?  Do I understand that correctly?


MS. KOSIC:  Yes, in principle.  So we have not developed, at this point, the specifics of what the accounting treatment is going to be.  We're looking at options, but in principle, the process would be that the IESO and the OPA, when the financial statements of both organizations are combined, there will then be resulting a joint set of assets and liabilities.


So whatever liabilities the IESO brings into the consolidations would -- into the consolidation would then become the liability of the new, merged entity, that could be put against the 15 million provision.


MS. LONG:  So if we were to use a practical example that I think Mr. Brett used, the HR costs, so any termination costs, would come from -- related to IESO employees would come out of this $15 million, because it would be considered a transition cost?


MS. KOSIC:  Yes.


MS. LONG:  Thank you.  Thank you, Mr. Brett.


MR. BRETT:  Thank you, Madam Chair.


I think I'm just trying to eliminate as I go here.


Just going back for a moment to the steering committee, I'm interested in the fact that it has been set up in August and is now in its -- well, I guess, second -- second month.  Is there a -- to your knowledge, is there a term of reference for this committee?  Is there, you know, a set of guidelines or terms of reference for its activity?


MS. KOSIC:  I'm personally not aware of whether there are terms of reference and how that would be used.


I do understand that the working group meets regularly with the Ministry and the Minister's office, and there are a number of activities that are underway, as you may be aware.


There is a search to hire a CEO of the new organization that is underway.  And there are discussions around any activities and initiatives that will need to be in place on day one of operation of the combined entity.


So the focus in some respects is on how to implement a most effective and smooth transition to a combined organization as of January 1.


MR. BRETT:  And the target?  Yes.  All right.  And you don't have any reason to think that that date will change at this stage?


MS. KOSIC:  No, that is the date that we're using to...


MR. BRETT:  Yeah, are there any -- are there any -- would you be -- are there any -- are you aware of any documentation that's been prepared for this committee, any memoranda that advise on the sort of early assessments of the amounts of money that would have to be spent on the various components that you show here, IT consolidation, HR matters, real estate consolidation?  Has there been any documentation that you've seen that assesses the quantities of these items?


MS. KOSIC:  No, I have not seen any documentation of that nature.  And my understanding is that the decisions regarding those matters have not yet been made.


These are early days of the merger, and I think the focus is on preparing for day one.  And as well, we expect that once the new CEO is in place, there will be further details that will be provided at that time.


MR. BRETT:  Would you -- I understand your point that final decisions perhaps haven't been made, but in the event that -- would you be able to inquire as to whether there are any memoranda sort of scoping the costs, addressing the various issues?  And if there are, would you agree to file them here?


I guess the point being that what you provided to date is a list of categories, sort of one-line items.  I think it's not -- from intervenors' point of view, it would be helpful if there were a more -- something more substantive on this.


You have a high-level committee that commands enormous resources; it's been working for two months now.


Is there anything -- could you make an inquiry and if there are documents that would throw some light on what this money will be spent on, could they be filed?


MR. CASS:  Madam Chair, the OPA has put forward the best evidence it can in these areas.  The evidence is that other documents do not exist; there is no such information.


Even if there was, Madam Chair, it would be highly problematic, because you can imagine that there are very sensitive matters that would be addressed in these documents even if they did exist, issues around HR, employees, even issues around office space and -- very sensitive matters.


And the OPA has put forward its best evidence, and that's really all it can do.


MR. BRETT:  Well --


MS. LONG:  Well, those are two different issues, I think, Mr. Cass.  Either there are documents or there are not documents.  And then we can deal with, if there are documents, the sensitivity and confidential nature of those documents.  But I --


MR. CASS:  Madam Chair, as I said at the outset, the evidence that there is no further information.  That's been the consistent evidence.


MS. LONG:  Okay.  Thank you.


MR. BRETT:  Madam Chair, I just want to confirm Mr. Cass, of course, is not giving evidence.


Ms. Kosic, are you saying that in your -– that as far as you know, there are no documents in existence?


MS. KOSIC:  Yes.  I can confirm that.


So as I said, the working group is meeting and there are discussions that are taking place, but I am not aware of any documentation that -- on the subject, as you asked.


MR. BRETT:  Would you be able to inquire whether there is any documentation and give us a -- and report that in your undertaking?


MS. KOSIC:  So we had -- Mr. Cass said, we maintain the position that there are no documents at this point.


MR. BRETT:  All right, so that's your evidence.  Thank you.  Then one other question, I guess, on this issue.


Is it -- as you are aware, I don't know how long -- well, as you are aware, this is the second time around for the merger.  It was put on the shelf when the -- I believe when Parliament was prorogued, legislature was prorogued.


Are you aware of any documents, an analysis done at that time that would be relevant to understanding the scope of those expenditures this time around?


I mean, I ask that on the assumption that while there is difference in a year or so in timing, that the type of expenditure and the type of merger that is proposed -- as I recall, the statute is basically the same --- any documents from that earlier exercise that are in existence that would be helpful.


MS. KOSIC:  I'm not aware of any such documents, no.


MR. BRETT:  Okay.  Now I'd like to just -- just for a moment, I would like to deal with one or two other issues, and these are really -- come under the category of directions, findings that the Board made in its previous decision, the most recent decision of the Board in this area on the OPA, which was EB-2010-0279, and which you've addressed to some degree in your evidence in this case.


And the first point I'd like to deal with is targets and milestones, and I'd ask you to turn up the same chart that -- one of the charts that Dr. Higgin asked you to turn up.  It's Exhibit B, tab 1, schedule 1, appendix C.


Do you have that?  If you could get that up, I wanted pages 16, 17 and 18.  So perhaps we could start with 16 --


MR. FARMER:  Could you repeat the reference, please?


MR. BRETT:  Yes, sure.  It is Exhibit B, tab 1, schedule 1, appendix C, as Charlie, and pages 16, 17 and 18.


Do you have that now?  Yes, we have it, okay.


Now my first question is the -- you spoke earlier to a few of my colleagues about your results, annual reports and annual results.  And I believe the practice has been for your annual reports to be available in September of the year following.  So is the 2013 annual report out and, if it is, can you -- can you either file it, or tell us where we can find it?


MS. McNALLY:  So the practice is that final results are provided to the LDCs at the end of August, September 1st, and there is an obligation on the LDCs to file with the Board September 30th.


So we expect that the LDC results will be filed at the end of the month.


The OPA also shares results with the environmental commissioner, and the environmental commissioner also has a responsibility to report.  Typically the environmental commissioner's report is released November/December, and the OPA also releases its own results report, as you can see here, and that is typically released in Q4.


MR. BRETT:  Sorry?


MS. McNALLY:  The OPA report is typically released in Q4, so November or December.


MR. BRETT:  I see, so it won’t be -- it isn't released in September.  It is given to the LDCs for comment, and they get back to you on September 30th.


MS. McNALLY:  No, sorry, the LDCs receive their draft results August 1st.  They get their final results at the end of August, and then they have an obligation to report to the OEB by September 30th.


So by September 30th, results will be released LDC by LDC.


MR. BRETT:  I see.


MS. McNALLY:  You will get -- the OPA's aggregated report typically comes out later in the year, as does the environmental commissioner's.


MR. BRETT:   Okay.  So your report is an aggregated report and it would show, as you do here, how you're doing, how the energy savings and the capacity savings that were planned for are actually materializing.  That is your report that shows that?


MS. McNALLY:  That is correct.  As you can see here, it is aggregated and I'm delighted to report that we are on track to hitting the 2014 target as of Q2 2014, the unverified results.  The LDCs have already hit the tier 1 target, and we are expecting that we will hit -- Ontario will hit the full target by the end of the year.


MR. BRETT:  So by the end of '14?


MS. McNALLY:  By the end of ’14, the energy target --


MR. BRETT:  Are you talking about the energy or the capacity target, or both?


MS. McNALLY:  The energy target.


MR. BRETT:  Not the – you will not meet the capacity target.


MS. McNALLY:  We are not expecting to meet the capacity target, no.


MR. BRETT:  All right.  Now, if we go back to this table on page 16 -- and it is really all one table, 16, 17 and 18 -- and I don't want to spend too long on this, but what these three pages do -- can you confirm for me that what these three pages do is lay out each of your residential, business and industrial programs, whether they're implemented by you directly, as is the case with the industrial accelerator, or whether they are implemented by the LDCs, and it shows the demand savings and the energy savings for each year.  And it shows sort of the metric being sort of what you're -- the basis for those calculations.


Is that -- can you confirm that that's what these tables do?


MS. McNALLY:  That's correct.  It is a snapshot of performance in Ontario, and I just noted it looks very similar to the metrics that were proposed by Energy Probe.


MR. BRETT:  And it has -- I think Dr. Higgin discussed this with you.  But what it does not do is provide annual targets for your program for each of the subsequent years, or annual targets -- there is not a target here; this is a report of actual results?


MS. McNALLY:  This is a report of results we had -- in the 2011 to 2014 framework, there was a single 2014 target.  As in the next framework, there is a 2020 target.


MR. BRETT:  Now, in the next framework, would you be agreeable to -- in this format, the format of these three pages, to set out not just an overall target, but to set out targets for each of your programs, so that a person that's trying to assess the progress that you're making -- and I'm talking here about your conservation programs, which is what these three pages deal with.


Would you be agreeable to setting out annual targets for each of these programs, including industrial accelerator, audit funding -- you've got a number of them here and they cover all three sectors -- for each of the annual -- for each of the years 2015, ‘16, '17, '18 and '19.


I believe your new program is five years or six years.  Anyway, what I'm looking for is whether you'd be agreeable to establishing and setting out annual targets?


MS. McNALLY:  Yes, and as I responded to an earlier question, in the next framework, the LDCs are responsible for program design and delivery.

We expect that they will be filing CDM plans.  They have until May to file the plans.  The plans will set out their target and their annual progress to that target.


We expect to be consolidating all of those plans and releasing the consolidated report.  We expect to be in a position to do that by Q3 2015.


As I mentioned, the plans are due by May.  We have 60 days to review them.  So we will be in a position after July to consolidate.


We also, as I mentioned, are happy to provide a forecast of the industrial accelerator program, which we would be in a position to release at the same time, so Q3 2015.


MR. BRETT:  So do I understand you to tell us that you're prepared to offer an annual forecast for the industrial accelerator program -- which is a program that you directly provide, and is one of about 30 programs outlined in these pages -- but that you will not provide annual targets for each of the other 29 programs?


Just let me -- before you answer, let me remind you, these are your programs that were designed by the OPA and are being implemented by the LDCs.  And my understanding of the Minister's directive to you on conservation and related documentation is that you will still have a major role in designing programs.  You still have a quality control function.  The LDCs will still use your engineering, quote-unquote, guidelines or principles for calculations.  You still will have a whole family of documents that are going to be used by the LDCs in measuring their effectiveness.


Now, so I wanted you to have that background to my question.  But am I right in that you are not prepared to offer targets, annual targets for each of these 29 programs, other than the industrial accelerator?


MS. McNALLY:  So as I mentioned earlier, there is one target, and that is the 2020 target of 7 terawatt-hours.  LDCs are responsible for developing their plans as well as their programs to get there, and they will be providing the OPA with those plans.


As we have offered, we will be consolidating those plans and releasing the aggregate.  And we expect to be able to do that by Q3 2015.


In the new framework, the LDCs own the programs.  The OPA, as you mentioned, will be providing a suite of supports to the LDCs to support them.  Innovation support, engineering support, research; we will be there at the side of the LDC to ensure a successful conservation framework.


MR. BRETT:  Are you saying that the -– well, let me ask it this way.  You mentioned that the LDCs have to submit their plans to you in June of 2015?  Or May --


MS. McNALLY:  By May of 2015.


MR. BRETT:  May.  And that you will review them in the next 60 days.  You then approve their plans?


MS. McNALLY:  As set out in the directive, we have 60 days to review and approve the plans, yes.


MR. BRETT:  So you do approve their plans?


MS. McNALLY:  Yes, we do.


MR. BRETT:  And you approve their plans based on basically what criteria?


MS. McNALLY:  The plans are -- there is a number of criteria set out in the directive.  I do not have it all committed to memory, but some of the key criteria are that the plans must be cost-effective, looking at both the total resource cost test and the program administrator cost test.


The plans must provide offerings to all sectors, and I believe there are seven sectors set out in the directive.


And there are a number of other aspects.  You will find on our website, the Conservation First framework toolkit that was posted July 31st.  And it provides all of the draft documents relating to the framework, easily accessible and set out in four different categories: contracts, budgets and targets, planning tools and rules and guidelines.


So all of the detail is there.  And it was available publicly, as I said, July 31st, and we invited feedback up to the end of August.


MR. BRETT:  I take it, then, that you -- that given all of that, that you -- you must still consider yourself to be accountable for the -- for meeting the target in 2015?


In other words, you are not -- it may be, to some degree, a shared responsibility, but you would agree with me that you have a major accountability for the success of those programs and the achievement of those targets in each of the years through to 2020?


You are not abdicating that responsibility?


MS. McNALLY:  Absolutely.  The OPA, as set out in our legislative mandate and in the directive, is -- the role of facilitating the achievement of Ontario's conservation targets.


MR. BRETT:  Okay.  Those are my questions.  Thank you.


MS. LONG:  Thank you, Mr. Brett. 

Cross-Examination by Ms. Djurdjevic:

MS. DJURDJEVIC:  Board Staff has just a couple of questions.


First of all, the applicant gave an undertaking to produce the letter of July 25, 2014 from the Minister of Energy.  By any chance, does the applicant have a copy of that letter here today?  And if so, could we make it an exhibit right away?


MS. KOSIC:  So I believe we don't have a copy with us.


MS. DJURDJEVIC:  You do not have a copy?


MS. KOSIC:  We do not, no.


MS. DJURDJEVIC:  We'll just leave that as an undertaking.


My next couple of questions are about the Minister's approval of the 2014 to '16 business plan, which is -- and in particular the letter approving the business plan, which is Exhibit A2-3.


And the Minister indicates that he is:

"... encouraged that the OPA intends to rebate approximately 25 million of its cumulative surplus to ratepayers."


So the Minister approved the change -- well, no, I guess the question is:  Has the Minister approved the change to the proposed rebate?  I.e., the retention of $50 million from merger costs?


MS. KOSIC:  So I am not aware of any correspondence to the effect of a formal approval.


I know that the set-up of the $15 million provision has been discussed with the working group that includes representatives from the Minister's office and the Ministry of Energy.  So it's my opinion that it's reasonable to expect that they're aware and in alignment with this proposal, but I'm not aware of any formal approval.


MS. DJURDJEVIC:  Would you, the OPA, undertake to make some inquiries as to whether the Minister is, first of all, aware of the request for $15 million for merger costs and whether it was approved?


And whether that means -- and whether there is correspondence indicating that, if we could have that filed on the record?


MS. KOSIC:  So the OPA is prepared to make inquiries.  As I said earlier, I don't believe there is any correspondence in existence, that but we can certainly confirm.


MS. DJURDJEVIC:  Thank you very much.  And that will be undertaking, I believe, J1.6. 

UNDERTAKING NO. J1.6:  TO CONFIRM WHETHER THE MINISTER IS AWARE OF THE REQUEST FOR $15 MILLION FOR MERGER COSTS AND WHETHER IT WAS APPROVED, AND TO PROVIDE ANY CORRESPONDENCE INDICATING THAT


MS. DJURDJEVIC:  Was the $10 million change in -- let me back up.


Was a revised business plan filed with the Minister when the decision was made to increase the merger costs?


MS. KOSIC:  No, there was not.  There was one business plan that was approved in the letter that you just referenced, and there have been no revisions made to that plan.


MS. DJURDJEVIC:  Would the $10 million change in merger costs be considered material for the business plan, so as to warrant a revision or amendment of the business plan?


MS. KOSIC:  So just to clarify, the -- this letter refers to a rebate of 25 million, which was based on our total estimate of about $30 million in surplus.  So there would -- this would incorporate a $5 million contingency fund, which we have -- as discussed here now -- amended to be a $15 million provision or contingency.


That is outside of the OPA's operations, which is what the business plan typically deals with.  It is a one-time cost.


And also, as we've discussed, at this point the detailed costs are not -- have not been developed and there are no forecasts available.  So it is too early to have a basis for any kind of amendment to our business plan.


MS. DJURDJEVIC:  So, if I understand correctly, is it the OPA’s position that a 10 million change in merger costs is not -- you are not required to make any changes to the business plan?


MS. KOSIC:  So the OPA does not take the position that there's a 10 million change in merger costs.


The previous 5 million contingency was more to address any volatility in volume of work, or change of scope, coming from external directives and so on.


The $15 million provision for merger costs is, as I said earlier, a higher level estimate.  And while the OPA certainly considers it to be a material amount, our position is that it is not part of our core operations, in the sense of costs that would be in our base spending on an annual basis.


So it is a one time -- a one-time circumstance and so it's outside of our typical operational planning, which is what we use to compile the business plan.


MS. DJURDJEVIC:  Had the OPA considered other -- other ways or methods of covering the costs of the merger, other than using the deferral account?  I believe there is a reference to a borrowing from the OEFC.  Other than that, were there any other methods that were considered?


MS. KOSIC:  As I am not aware of any of these considerations or details around them, my understanding is that the OPA is limited in its capacity to obtain funding to borrowing, or through our rates as set out by the Board.


So those are the two mechanisms that are available to us.


MS. DJURDJEVIC:  Would you undertake -- would the OPA undertake to inquire and to advise -- to confirm whether borrowing was considered as an option, as a method of financing the cost of the merger and, if so, some details about that, as to what types of sources of debt.


And if there's any restrictions on the OPA being able to borrow funds, can you advise us of that?


MS. KOSIC:  So I can confirm the OPA’s position that the set-up of a provision would be the most pragmatic approach to dealing with merger costs.  So this was our position that this is the best approach to take, and there has been no work at this point to investigate financing or any of the details involved in that.


MS. DJURDJEVIC:  Thank you.  As you know, the Electricity Act, section 25.1, requires the OPA submit its proposed expenditure and revenue requirements to the Board for review, but cannot do so until the Minister approves, or is deemed to approve the OPA's fiscal plan for the fiscal year under section 25.22.


It is kind of going back to my earlier questions about whether the $10 million change -- and I apologize if I'm not characterizing that correctly, but the $10 million change in merger costs and possibly other costs didn't make its way into a business plan.


And the question or concern, at least for Board Staff, is whether it should have been, and whether there should have been an amended or revised business plan, and the Minister should have approved that.


And the reason we need to be sure about that is because the statute -- it is a prerequisite under the statute to in order for the Board to have jurisdiction, in order to hear the application.


So maybe it’s something your counsel might address in closing or submissions, but we would like to see if the OPA can satisfy the Board on this issue, give us some kind of comfort that this change did not need to be incorporated in a revised business plan for the Minister's approval, and then presumably you are still relying on the approval that you got in January 2014.


So that's --


MR. CASS:  I can address that in argument.  I guess I'm struggling with the facts that would underlie this argument.


I'm not aware that factually there is a change to the OPA's business plan.  The OPA has been directed to participate in a merger with the IESO, but I'm not aware that it would have a changed business plan for 2014 to take to the Minister.


MS. DJURDJEVIC:  I take your point, Mr. Cass.  I guess the question on our side is whether, you know, the Board could have financed this in other ways, rather than this approach of using a deferral account, which arguably may not have been set up for this type of cost.


And if the OPA had the option of financing through the OEFC, for example, then that’s -- paying down that facility maybe is something that would have been included in its business plan, or should have been included in its business plan, I'm not sure.


But the OPA has decided to take this different approach, apparently without any consequences for the business plan, and we'd just like to hear some rationale, or if this was the only way that it could do this, then that may be the answer to that.


MR. CASS:  Okay.


MS. DJURDJEVIC:  So I just put that out there as a question, just like whether there is, you know, because the -- I mean, just on a very strict pedantic reading of the statute, the Board can only approve the proposed expenditure and revenue requirements and fees, you know, approving a different use of a deferral account --


MR. CASS:  There has been no change to the request for approval of expenditure and revenue requirements and fees.  The only change to the request is in relation to the clearance of an account.  The OPA still proposes to clear the account, but proposes to change the amount that will be cleared from the account.


I don't see anything in the statute that requires a different path to be followed for the Board to accept the conclusion that not the entire balance of the account will be cleared or -- in fact, it was never suggested by the OPA that the entire balance would be cleared.


I don't see that there it is anything in the statute that requires a different path for the Board to conclude that the amount to retain in the account will be changed.  I'm not seeing that.  I apologize.


MS. DJURDJEVIC:  No, not at all.  I'm just putting some questions out there that, you know, are --


MS. LONG:  Well, obviously this is something that will probably need to be addressed in your argument-in-chief, Mr. Cass.


MR. CASS:  Okay, I can try that.


MS. LONG:  I think you know what Board Staff's concerns are.


MS. DJURDJEVIC:  And sort of related to that is, you know, whether you can provide some argument or rationale for why you think the Board does have authority to deal with this deferral account in the way that's being requested.


Again, a strict reading of, you know, the applicable statute wouldn't indicate that the Board can do that or has the authority.  But, you know, your position may be that there's nothing preventing it from doing that.


Anyways, we'd just like to hear some rationale or some reasons for that in your submissions or closing.


Just one last question, if we -- if I heard the evidence, the $15 million in merger costs is both the OPA and IESO costs.


And I know we've had a couple of the intervenor counsel and the panel as well asked to clarify that, and if I -- I understand that correctly?


MS. KOSIC:  Yes.


MS. DJURDJEVIC:  So the question then the Board Staff has is what authority the Board has to allow the deferral account, which is an OPA account, to be used for IESO costs considering that this is the OPA's application and its account and, you know -- or should the Board be looking at making some recommendations or conditions, to the extent that it even can, that this account can only be used for OPA costs.


I'm wondering if you have any position or thoughts on that.


MS. LONG:  Does the witness panel have anything that they want to say about that?


MR. FARMER:  Not a lot, except to say that we hope that our position and information that we provided about how the costs would be allocated and reviewed in a future proceeding would give the Board comfort that there would be fairness to the ratepayers and the various ratepayer groups, and we ask that that be the assurance.


This is a way of having resources that is pragmatic, that allows us to proceed with the merger without getting into borrowing, and we think that's the most pragmatic way forward for everybody, including ratepayers.


And we ask that you consider it in a future proceeding as to the correct way to allocate the cost between the former IESO and former OPA, and the new IESO.


MS. LONG:  I guess what the Panel wants to get a better understanding of and have some comfort level is, if we were to send this application back to you with some suggestions and say that we're unwilling or we don't agree with the way that you are thinking of handling these merger costs, what options are available to you?


Do you come back the next year with a revenue requirement that includes what the merger costs actually are?  And then the intervenors and the Board have a chance to scrutinize what those costs are?


I mean, we're talking about what I understand to be $15 million, because I think we've heard in evidence today that you are not planning on using the $5 million for any contingency, that you don't need to.


So this is $15 million.  Your budget is $60 million, so this is not an insignificant amount of money.  So, I mean, I guess there is a question in here:  Is the better route for ratepayers to proceed by way of having these costs covered through fees and revenue requirement, which allows for a better examination of what these costs are?


Has that been contemplated?


MS. KOSIC:  So I believe that the OPA's position is that that review of the costs will take place in any event, and the costs will come in front of the Board for review and consideration of the allocation methodology, regardless of whether they're funded through a retention of a portion of the surplus or they're funded through borrowing and are then part of the new entity's first rate application.


So I think that the transparency, the tracking, reporting and the review is an issue that's separate from where the funding is obtained.


This is a merger that's been directed by the government that will proceed, and the costs to integrate the two organizations will be incurred.  And both organizations are working to make that process as seamless as possible, and obviously realize any efficiencies and minimize disruption on all our stakeholders, internally and externally.


So I think within that, there is -- there are controls and checks and balances in how we procure and how we spend our expenses that are not any different than our typical budgets and so on.  So there is oversight from senior management, from the Board, from our auditors and the audit committee and so on, so -- and in addition to that, there would be the Board review, as I said, regardless.


So I think the OPA sees this is a two separate issues, whether the funding comes from a retention of the portion of the surplus or it comes from a source of -- outside of that, some kind of a borrowing mechanism.


Regardless of that source, in the next filing, in the next time, the -- we're here on behalf of the new merged entity, there will be a review and consideration of those costs.


MS. LONG:  I think we've highlighted to you, Mr. Cass, what we're looking to hear from you in argument, how this review of the $15 million surplus would be treated in a subsequent hearing with respect to the -- the successor corporation.  So perhaps that is something that you can address in your argument-in-chief.


MR. CASS:  Yes.  And if I could, I would just like to make comments about a couple of things that have preceded this discussion, just for clarity before we proceed to argument.


First, the idea was thrown out of what would happen if the Board were not to approve the application and send it back with recommendations.  And of course the Board can do that.  The statute says the Board may approve the proposed requirements and the proposed fees, or may refer them back to the OPA for further consideration, with the Board's recommendations.


I just throw out the practical observation that if that occurs, the interim fee will continue, which I think is a 10th of a cent different from the proposed final fee.  The account will continue; it will still be there.  The OPA will need to go back for further consideration and file a new case with the Board.


I think it's unlikely that that can occur before the merger occurs.  And so we'll now be in a situation where the next case under the legislation is the case of the combined organization.


So I just throw that out as a practical comment, in --


MS. LONG:  Food for thought.


MR. CASS:  -- in response to all of that.


The other comment I wanted to make is there have been these questions about the costs, IESO costs or OPA costs, and I can address that in argument.


But there is also a factual side to it that I shouldn't address.  It hasn't really been brought out here.  And that is the concern that the costs are not necessarily colour-coded, if I can put it that way, that it is not necessarily completely identifiable that something is an IESO cost or an OPA cost.


Now, that's a factual point that hasn't been brought out in the discussion.


So I just wanted to make those two observations before we move to argument.


MS. KOSIC:  So yes, I wanted to comment on that further.  So as we move along into more detailed implementation plans, and as I said at the onset, merger costs will be ones that are incremental and not attributable to regular course of business, in some cases.


For example, legal support or project management or human resources support would be something that may be retained by one organization or the other, but would really have impact and benefit on both sides.


So in some cases it is not as clear-cut that the costs belong to one organization or the other.  It may be that they're to the benefit of the combined organization or both before they join.  So there is -- to Mr. Cass's comment -- the need for colour-coding doesn't necessarily exist in every case.


MS. LONG:  Thank you.  Board Staff, were you finished your cross-examination, or do you have further questions?


MS. DJURDJEVIC:  Well, just one last question, sort of in response to what was just said.


If this account can't be used for IESO costs, and the merged, combined entity comes back to the Board at some point and says, you know –- shows that these are the IESO costs, these are the OPA's costs, and the Panel that's then hearing the matter says:  Well, these can't be used for IESO costs and we are just going to disallow those, what's the practical consequence for the organization?  To the extent you can crystal ball gaze about that, but where are those costs going -- how are they going to be covered, then, if not out of this account?


MS. KOSIC:  So I think there are two components to the question, as I understand it -- so please correct me if I'm wrong -- but in terms of OPA and IESO costs, the costs will be tracked in unique accounts of the accounting systems of both organizations.  So there is a segregation that makes it possible to allow or disallow components of those costs.


To the second part of the question, to the extent that any costs are deemed not appropriate to be funded by the retained surplus, then other mechanisms will have to be investigated.  So that will be borrowing or -- I think it will be essentially some borrowing mechanism that will have to be in place.


MS. DJURDJEVIC:  Those are all my questions.  Thank you, panel.


MS. LONG:  Thank you.

Mr. Cass, the Panel has no further questions.  Do you have any redirect?


MR. CASS:  Might I just have one moment, Madam Chair?


MS. LONG:  For sure.  Yes. 
Re-Examination by Mr. Cass:

MR. CASS:  I'm going to try one question, Madam Chair; I don't know if I'll be successful. 


Given the discussion that's occurred, I'm just wondering if the witnesses could walk us through, again or in more detail, what would happen -- you've explained about how costs will be recorded on the IESO and the OPA side.  What will eventually happen with the costs in relation to the FVDA?  Can you walk us through how this will work?


MS. KOSIC:  So I'd like to just further clarify what I said earlier, when we're looking at the nature of -- or looking at the origin of the costs. 


So the costs that are related to the merger, regardless of whether they originate with the OPA or the IESO, they are really merger costs.  So, they don't reside in one or the other; they're merger costs.


So I understand you are looking for the mechanics of how -- we have not exactly detailed the accounting treatment, but what, in principle, we propose to do is to accumulate merger costs by both the OPA and the IESO and, subsequent to the merger date, by the new entity, and that those costs will be reviewed and approved internally as being appropriate merger costs.  And then they will be put against the retained surplus, as they're spent.


And then at the point in time where the new merged entity comes forward with its first rate application, there will be a process of review before the Board of how those costs -- the nature of them and the details around them, and the methodology around how they were allocated. 


So that would be our expectation of how the process would work.


MS. LONG:  So there will be one account and it will be merged, unto its own, into the new entity; that is your understanding?


MS. KOSIC:  Yes.  We also talked about the possibility that we are certainly open to -- which is one of a sub-account or some further segregation of the 15 million for improved transparency and oversight.


So, the FVDA account generally accumulates on the basis of any variances in our expenses and revenues that result from our actual spending and receipts being different than our budget, or our approved rate.


So if it would be helpful to move the 15 million into a separate sub-account to keep it clean, so to speak, from any other operational changes in the account, that would be one option.


That could also be accomplished through reporting, of course.  But if it would provide comfort to parties and the Board, we could certainly set up a separate account for that contingency.


MS. LONG:  Thank you.  Mr. Cass, anything further?


MR. CASS:  No.  Thank you, Madam Chair, those are my questions in re-examination.


MS. LONG:  Mr. Rubenstein?


MR. RUBENSTEIN:  I was wondering if, through you, I could ask Mr. Cass to address one issue that I think is central in his argument-in-chief, so we know the OPA’s position.


And it’s that -- does the Board have the authority in this proceeding to approve the fees that the OPA is seeking, and to approve the $66.3 million operating and revenue requirement and yet, at the same time, either reject or modify the OPA's requested treatment of the FVDA? 


I'm wondering if you can ensure that he addresses that part in his argument, because it is not clear exactly what the position of the OPA is with respect to that question.


MS. LONG:  Are you clear, Mr. Cass, on what that question is?


MR. CASS:  No.


MR. RUBENSTEIN:  So the Board -- as the Board is aware, its authority under the Electricity Act is to approve the proposed requirements and proposed fees, or refer them back to the OPA for further consideration.


The question -- in the preceding subsection, it talks about requirements being proposed expenditure and revenue requirements.


So the question is: Can the Board, in this proceeding, approve the expenditure and revenue requirements, which are $60.3 million, as well as approve the registration and usage fee, and yet reject the treatment and the disposition that OPA seeks in respect to the FVDA, and yet not have to send the entire application back.


MS. LONG:  Mr. Cass, you are nodding, so I think understand that question.


MR. CASS:  I understand it, thank you.


MS. LONG:  So, I understand, Mr. Cass, that you are prepared to make submissions today -- your argument-in-chief, rather.


MR. CASS:  I was prepared to do that, Madam Chair.  I'm now afraid that I've bitten off maybe more than I can chew, in terms of the things that I've committed to addressing in argument.


MS. LONG:  We're prepared to give you some time.  I mean, if you need an hour, an hour and a half, two hours, that's certainly possible.


MR. CASS:  Okay.  It would even be useful to have the transcript to have a record of all the things I've -- I think I'm expected to address in argument. 


But I can do my best, and I suppose if I don't address things, people will remind me that I’ve missed them.


MS. LONG:  So, should we reconvene at three o'clock?  Does that give you enough time?  And we can see what the status of the transcript is, if that's helpful to you.


MR. CASS:  Yes, I will aim to make an argument-in-chief at three o'clock.  And as I’ve said, if I've missed things that people are expecting me to address, I'm sure I'll hear about it.


MS. LONG:  Okay.  Well, then that's what we will do.  We will reconvene at three o'clock, and we thank the panel very much for their evidence; it was helpful.


MR. JANIGAN:  Madam Chair, with respect to the intervenor argument, as I understand, we have the option of addressing it orally or putting it off to another 
date to --


MS. LONG:  Yes, my understanding, I guess from my canvass this morning, was that most intervenors preferred to come back another day, and do argument.  And we had set aside October the 7th as the date that that would take place, that giving the OPA enough time to answer the undertakings that it's given today, and the intervenors enough time to digest that material before they do their submissions. 


And then we had hoped that Mr. Cass would be in a position that day to do his reply.


MR. BRETT:  My understanding was, Madam Chair, that our submissions could be in writing.  I thought that that 
-- I would much prefer to be able to make submissions in writing.


MS. LONG:  We had not provided for that.  We did want -- we would like parties to make oral submissions.


MR. BRETT:  All right.  Thank you.


MR. JANIGAN:  So, Madam Chair, with your permission, I would like to take leave and follow Mr. Cass' argument in the transcript.


MS. LONG:  Yes, I expected some people might not be back at three p.m.  But we will expect Mr. Cass to be back at three, and the panel will certainly be here to hear your argument-in-chief.


So we thank everyone for that.  Until three o'clock.
--- Recess taken at 1:23 p.m.
--- Upon resuming at 3:07 p.m.


MS. LONG:  Please be seated.

Mr. Cass, before we begin, were there any preliminary matters?

MR. CASS:  Not on my part, Madam Chair.

MS. LONG:  Have you had a chance to talk to your client to talk about a reasonable time to get answers to undertakings?

MR. CASS:  No, sorry.  I've been fully engaged in preparing an argument, such as it is.

MS. LONG:  Let us tell you what our hope is.  Our hope is a week from today, September the 25th, that you would the answers to undertakings filed.

MR. CASS:  Thank you.

MS. LONG:  And with that, you're free to proceed.
Closing Argument by Mr. Cass:


MR. CASS:  Thank you.  Madam Chair, although much of the attention during the evidentiary portion of the hearing was on other matters and I guess much of my argument will be on other matters, fundamentally the reason we're here with the OPA's revenue requirement submission is for approval of the proposed revenue requirement and the proposed fees.

As a result, I will address those points, if in a very summary fashion.

I did, of course, in my opening describe the nature of the -- of what the OPA has put before the Board for review in connection with the revenue requirement and the fees, so it's good that I don't need to repeat that.

I will repeat that, again, there is no capital spending proposal before the Board for a review in this case, so we are essentially talking about a revenue requirement that is based on the operating budget, as I've already addressed, and the proposed fees.

As far as I could discern from the evidentiary portion of the hearing, there were some questions that do go in some fashion to the operating budget, but I, frankly, didn't hear, really, much overall challenge to the proposed operating budget of $60.3 million.

And at this point, I don't intend to try to anticipate what sort of challenge there might be.  I suppose it's best for me to wait for intervenor arguments, and if it's necessary, to address any points about the operating budget in reply argument.

I can note one thing for the Board in relation to the proposed operating budget of $60.3 million.  I'm sure the Board Panel is aware of this, but as is apparent from the letter written by the Minister when the business plan was approved, there had been a previous business plan and the Minister had requested the OPA to find further efficiencies and savings.

So I'm looking at page 11 of the compendium that Mr. Rubenstein had filed.  This is the letter approving the business plan.

And as is reflected in paragraph 2 of that letter, the operating budget that the OPA has brought to the OEB already reflects efficiencies and savings through a two-and-a-half-million-dollar reduction that was achieved at the request of the Minister.  And it also already reflects a reduction in the OPA's total number of FTEs, that resulted from the same request that had been made to the OPA.

So I just put that to the Board in support of the proposition that the operating budget that forms the revenue requirement in this case is a very reasonable one. It is well supported by the evidence.  And it already reflects efficiencies and savings that were found from the original business plan as a result of the Minister's request.

So, again, I don't know if there's any real issue about the $60.3 million operating budget.  And I will wait for intervenor arguments before I say anything more on that.

In relation to the fees, I do need to clarify one thing.  I believe that I misspoke in my opening when I was talking about, actually, the existing deferral accounts.  I believe I may have implied to the Board that the deferral accounts proposed for 2014 are essentially the same as accounts that have existed in the past.

Dr. Higgin's questions did bring out, correctly, that the proposed registration fees deferral account would be a new account.  So I apologize to the Board, to the extent that my opening was misleading in any way in suggesting that there -- that the deferral accounts were -- proposed for 2014 were all the same as the previous year.

The proposed registration deferral account is a new account.  The evidence in support of that is at Exhibit D, tab 2, schedule 1, and I have page 1 of that evidence, just to indicate in a little more detail to the Board the reason why this new account is proposed.

At page 1 of that reference, D2-1, the Board will see that in 2014 the OPA proposed not to include registration fees in the usage fee calculation, because of their uncertainty it had been experiencing regarding registration income.  And this evidence specifically refers to the fact that there had to be reimbursement of feed-in tariff registration fees in 2012 and 2013.

Again, this is all at that page of the evidence that I am referring to.

So the OPA's evidence is supporting this supporting this proposed new account on this basis, because of the uncertainty that it has experienced with registration fees in the past.  And it proposes that registration fees will not actually be recognized until the associated procurement processes have been completed.  And in the meantime, balances will be recorded in the proposed account.

So subject to that clarification -- and again, my apology for misspeaking -- again, I'm not aware that there is really any issue raised directly about the fees proposed by the OPA in this case.

Again, if any issues about the fees come up during intervenor arguments, then I will address them in reply.

So that, then, brings me to what seems to have been a central issue today, which is the forecast variance deferral account.

In the time available to us, someone was good enough to try to locate for me the Decision of the Board when this account was first approved.  I believe it's the first decision, and I hope that I will be stating that accurately.  Again, there hasn't been a lot of time to pull this together.

But the decision, I believe, was EB-2006-0233.  And there is not a lot of discussion of the account when it was first established, but at page 2 of the order in EB-2006-0233, the Board refers to a letter that the OPA had written requesting a 2007 forecast variance deferral account, and indicates that it was to be established:

"...to capture revenue variances for disposition in the 2008 revenue requirement submission."


And there is some further discussion, but again, it just continues to repeat that -- those words about revenue variances.

In this same letter, the OPA also requested that any 2006 revenue variances be recovered by way of this account.

And then over in the actual operative words of the Board's order, at page 5 of that same order the Board said:

"The proposal to establish a 2007 forecast variance deferral account to capture revenue variances for disposition in the context of the 2008 revenue requirement submission" -- and so on –- "is approved."


So that's the wording that we have to go on.  It was intended to capture revenue variances.

My submission to the Board is what I said earlier, that the intent of that is that the OPA's actual expenses and actual revenues are not necessarily the same as those approved in the revenue requirement submission.  In fact, it is highly likely that they will not be the same.

Since the OPA has no other source of revenue, there was a need for this account, to record those variances, those revenue variances, for the Board to deal with at a future time.

So in my submission, this concept of a revenue variance is that's what we've got to work with for the purposes of a forecast variance deferral account.  And it is certainly broad enough -- it captures the difference between the actual costs and actual revenues, and it is certainly broad enough to capture a difference between actual costs and actual revenues that is caused, in part, by merger costs.

So, you know, to the extent that there is an issue about the scope of the account, what it's established to cover is certainly broad enough to capture a difference between cost and revenues, such as what's being talked about in the current case.


MS. LONG:  Mr. Cass, is it broad enough to cover IESO merger costs?


MR. CASS:  Well, I'm going to come to that issue, if I can, Madam Chair.  Could I just --


MS. LONG:  As long as you address it, I don't care when you address it.


MR. CASS:  Thank you, thank you.  The reason I would prefer to come at it in a different way is because I do want to make a submission to the Board as to what the issue is really about this in this case.


Perhaps I see it more simply as many people in the room, and perhaps that's my mistake.  But I don't see the complexities around this issue and around the Board’s authority that have been thrown up this morning during the evidentiary portion of the proceeding.


In my submission, fundamentally what we're addressing here is an issue about clearance of a deferral account.


In my submission, there can't be any doubt about the Board's authority regarding clearance of a deferral account.  The Board can approve clearance of zero dollars, can approve clearance of all dollars, or it can approve clearance of some of the dollars.


In my submission, there is no reason to doubt the authority of the Board to do any of those things.  The Board, in its own -- in its discretion, could decide that none of the account gets cleared, and there would be no reason to question the authority of the Board to do that.


So, in my submission, the fundamental question before us today is whether the circumstances of this case are such as to lead the Board to the conclusion that it should not dispose of all of the money in the account.  It's as simple as that. 


It is not really a question of authority, or these technical or complex issues that have been thrown up through the course of the proceeding.  It is just simply are the circumstances of this case such to cause the Board to conclude that it should not cause all of the money in this account to be disposed of.


So along that line, I'd like to start by going back to the OPA's original proposal.  The OPA originally, as the Board is aware, proposed to retain a $5 million contingency in the account.


I don't believe this was perceived as a radical proposition.  The OPA has had a contingency in the past; there is an undertaking on that.


I don't recall that it was through are the forecast variance deferral account, but the OPA has had a contingency in the past. 


In my submission, there is nothing radical about the notion that an amount would be retained in the account to cover a contingency.


In the original submission, where the OPA requested to retain $5 million in the account, there was not a cost by cost breakdown of here's what the $5 million was.  If there was a cost by cost breakdown, it wouldn't be a contingency.  The very nature of a contingency is its – is that one does not have a detailed cost by cost breakdown, and it's therefore unexpected costs. 


So comparing the original proposal to what we have now, what has really changed is that when originally the OPA had uncertainty about unexpected costs, now the OPA knows for certain that there's going to be an unexpected cost.  It’s known for certain it will be merger costs.


Again, there is no cost by cost breakdown, just as there was not at the beginning of this case when the OPA proposed to retain $5 million.  The change is that now there is certainty that one of these unexpected events has materialized.


So then coming back to my discussion of the authority of the Board, again in my submission, the Board has the authority to say that none of this money goes back, some of it goes back, or all of it goes back. 


In my submission, given the circumstances that I've described where this unexpected event has now come true, it is known that it will happen, I submit it's quite reasonable for the Board to conclude that not all of the balance in the account should be returned with this uncertainty that is now known to be one that will happen.


In fact, I would turn the proposition around, to the extent that people are suggesting it's somehow unreasonable to maintain an amount in this account, even though we can't have a cost by cost breakdown.


I put to the Board:  What reasonable organization, knowing that it's facing unexpected costs for something like a merger, would then blindly give up a provision or an allowance that would cover those costs that is is now known are going to materialize?


In my submission, that's not a reasonable prospect. It's not a reasonable decision for an organization.  So, the Board, in assessing its broad authority to order that all the money goes back, or some of it, or none, in my submission, why would the Board not take any different -- take any different approach than any reasonable organization.  You have circumstances that now suggest to you that there is a contingency that has occurred, there will be unexpected costs, and it is reasonable to make an allowance for those.


Now, to come to the subject of IESO and OPA costs, in my submission, again the issue is just becoming much more complex than it really needs to be at this point of the process, or indeed that can be addressed at this point of the process.


We don't know the costs yet; that's the fundamental issue.  So to now concern ourselves with are these IESO costs or OPA costs, that can be addressed later.


What we do know is that they are merger costs.  And the evidence is, you know, it's going to be difficult to try to colour-code merger costs as to whose costs they are. But certainly it is far better to try to do that when the costs are known than to try to do that now, when the costs are unknown.


We don't really know to what extent we can say these are IESO costs or OPA costs.  What we know is that there will be merger costs.  There is an opportunity to make allowance for these costs because of the balance that's in the forecast variance deferral account, and that allowance can be made.  And at some future time, the evidence will be there to figure out how the costs should be allocated, what adjustments should be made at that time because of an appropriate allocation of the cost to reflect what the Board would want to do with full information about the costs.


So, in my submission, again what the Board needs to know now is that it has the best judgment of the OPA that this is a reasonable allowance for merger costs.  And at a future time, the extent to which these are IESO costs or OPA costs, and the allocation and those issues, those can be dealt with at a future time.


Again, in my submission, there's nothing that limits the Board's authority, when looking at what to keep or refund from a deferral account, that causes the Board to need to do anything more than that, to know that there's a reasonable judgment that these costs will be incurred and that this is a reasonable amount to keep in the account as an allowance for that eventuality.


Another issue that was raised, Madam Chair, was whether the Board can make an order in this proceeding that would bind the IESO.


I took a crack at that issue off the top of my head and, on reflection, I think I was coming at it in the wrong direction.  At least in my mind, if one starts from the direction of can the Board make an in order this case that binds the IESO, at least to me, it automatically starts to lead me down the path of wondering how that can possibly be so.


But if I were to put aside this issue of can the Board can bind the IESO and come at it a different way, I think I can offer some submissions that may be of some help to the Board, and it would require looking at the statutory provisions for the merger, which I will do.


Essentially, how I would characterize these provisions is that the OPA will carry into the merger it's rights and obligations.  And those will continue after the merger.


So if we could stand aside from the issue of can the OEB bind the IESO, the OEB can make an order that creates obligations of the OPA.  Those obligations the OPA will carry into the merger and will continue.


So I will just refer, if I may, quickly to a few sections of the statute that provides for the merger.  I realize that people wouldn't have this in front of them, but I'm sure there will be an opportunity to look these up before October 7th, when other arguments are made.

The first section I would refer to -- it's just a general one -- I'm looking at the – what is part 2 of the Electricity Act, under the heading of "Independent Electricity System Operator," with the amendments that relate to the amalgamation.


So in this part 2, first of all, subsection 5-1 indicates that:

"The IESO and OPA are amalgamated and shall continue as one corporation."


In other words, as I understand this legislation, the two organizations do not -- neither of the organizations comes to an end, so to speak.  They amalgamate and continue.


So that's just a general proposition, but there are some other provisions that make that a little more specific.


Then under a heading called "Transitional Matters" still in this part 2, there is section 25.8, and subsection 1 of that deals with a number of transitional matters.


One of these is that:

"All outstanding debts, liabilities and obligations of the predecessors, the IESO and the OPA, immediately before the coming into before coming into force of this statute, become the debts, liabilities and obligations of the IESO."


In other words, the obligations carry forward to the merged entity.


And then getting even more specific in relation to fees and Board orders, there's transitional provisions on that as well.  I think this is section 25 of this part 2.


This isn't quite as directly relevant, but I just mention it.  So subsection 9 of section 25 addresses the transition with respect to fees, and it essentially says that fees for both organizations continue until the first revenue requirement submission of the combined organization.


But what is interesting is in addition to the subsection dealing with fees, which is subsection 9, there is also a subsection 10 dealing with orders, and it says:

"For greater certainty..."


So not only is it clear that fees will continue, but:

"For greater certainty, the Board's orders relating to predecessors' expenditure and revenue requirements and fees that applied immediately, continue to be in effect until the Board approves the first expenditure and revenue requirement and fees for the combined organization."


So not only is it made clear that the fees continue, but the Board's orders continue as well.


So again, rather than approaching it from the point of view of whether the Board binds the IESO, it would be my submission that under those statute, the obligations created for the OPA as a result of this proceeding would carry forward as obligations when the merger has been completed.


Sorry this is somewhat lengthy.  There were a number of questions that I was asked to address.


So the next question, at least on my list, that I was asked to address was whether the OPA needs approval of a new business plan, if I can simplify the question into those words.  So I have a number of points that I want to make in response to that question.


So my first point is the statute -- and I'm now talking about the Electricity Act as it now exists, and the provisions dealing with the OPA -- it makes no provision for a second approval process around the business plan.


The statute is quite clear.  If the Minister does not approve the business plan, what happens?  There is provision for that, but there is nothing in the statute that indicates that once the Minister has approved the plan, there is any other process, at all, contemplated by the statute to go back to the Minister again.


But it is clear that changes can happen, because the Board itself can -- when the approved business plan comes to the Board with the proposed operating -- sorry, expenditure and revenue requirements, the Board can send that to the OPA for consideration, with recommendations.


So it is clear that changes can occur, but there is no process for going back to the Minister a second time with the business plan.


And I would suggest to you that -- my second point is that perhaps that's not all that surprising.

If the idea was that this approval process would repeat itself when changes occur, in my submission it would be very difficult to have a timely process for getting something approved in the test year.


There is the -- if the OPA had to prepare a new business plan, there's a time period for the Minister to consider that and there's time periods that apply depending on whether or not the Minister approves it.  And there is a number of time periods that would kick in all over again, so to speak, if this process had to reiterate itself.


And in my submission, it's not a practical thought that this could happen more than once in respect of a test year.


So that's my second point, that not only does the statute make no provision for it, but in my submission it is not surprising that it is not expected that the process will reiterate itself.


And then my third point is this, and I hope I can articulate this clearly:  If the proposition is correct that the business, because of a contingency emerging in respect of which the OPA wants to retain a contingency amount in the forecast variance deferral account, that the business plan needs to be re-approved, in my submission, that would go to the entire case.  It wouldn't go to just the forecast variance deferral account.  In other words, if there is some requirement for the business plan to be re-approved, there isn't a basis for the Board to approve anything in this case.


And I am not sure that that's a proposition that anybody's really wanting to take us to in this case, that because of a lack of a re-approval of the business plan, there's nothing here for the Board to consider.


And yet in my submission, that would have to be the proposition.  It wouldn't just go to the forecast variance deferral account.  If the business plan is not properly approved, then the application is not appropriately before the Board.


Then my fourth proposition is this:  As stated previously, the OPA hasn't actually changed its business plan.  What has happened, as I said a few moments ago, is that the OPA had intended to make an allowance for a contingency for unexpected events, and we now know that an unexpected event has actually occurred.  That has not changed the business plan.


Otherwise, if the emergence of an unexpected event were to change the business plan, this would mean that a variety of things could restart the approval process.


I believe that one of the unexpected events, for example, that the OPA would have anticipated in its originally contingency was an unexpected direction from the Minister, causing costs and work and activity not allowed for in the expenditure and revenue requirements.


If the emergence of an unexpected event means that the business plan, a contingency event means that the business plan has to go back to the Minister, that, in effect, would mean if the Minister issued an unexpected directive, causing additional costs or work, the cycle would start all over again.


In my submission, that can't have been intended.  The OPA's business plan was not changed.  A contingency, an unexpected event has arisen, in respect of which the OPA has made a proposal for a contingency that does not require any change to the operating or revenue requirements or the fees.


Another question that arose -- this is a question from Mr. Rubenstein towards the end of the evidentiary portion of the hearing -- was about whether the Board can -- if it I've got it correctly -- can approve the revenue requirement and the fees, but not the proposed disposition of the forecast variance deferral account.


So the problem I have in answering that question, of course, is I don't believe the statutory scheme actually makes any reference to what the Board does with deferral accounts.  Section 25.21 talks about a review of proposed expenditure and revenue requirements and fees, and subsection 2 says:

"The Board may approve the requirements and the proposed fees or may refer them back."


There is nothing there that actually talks about deferral accounts.


The point I would make is the following, though.  It does seem clear that this mandate of the Board in respect of the OPA is a different sort of mandate than the Board has, for example, with regulated utilities.


It is not a typical -- for a distributor or a transmitter, it is certainly not the typical mandate for the Board to either approve what's in front of it or send it back with recommendations for further consideration.


So given that we don't have anything explicitly about deferral accounts, treatment of deferral accounts, my proposition to the Board Panel would be there seems to be an intent here that the -- there will be this particular type of procedure that will apply for the OPA.


In other words, to the extent that the OPA makes a proposal that the Board finds it cannot approve, there is this procedure where the Board sends it back for consideration with the Board's recommendations.


In the absence of anything explicitly dealing with deferral accounts, my submission would be the process should be the same.  It shouldn't be any different.  That seems to be the mandate that the legislature has felt was

-- is appropriate in relation to the operations of the OPA, that if there's something in what the OPA has asked for approval of that the Board has difficulty with, that it will go back for consideration with the Board's recommendations.


So again, in the absence of the explicit words, my submission would be it is implicitly the same type of process that is contemplated in section 25.21 (2).


So I hope I have -- I've done my best to address questions on the forecast variance deferral account, and having bored everyone to death with those, I will wrap up with some submissions on some other areas of the case that do seem to clearly have some issues around them.


Again, I will have to wait for intervenor submissions to address these in some detail.  But clearly these are points that have emerged both in interrogatories, and this morning in the evidentiary portion of the hearing.


MS. LONG:  Mr. Cass, just before you move on to another area, I just want to be clear on what your position is with respect to this idea of merger costs.


And let me start by saying this is an OPA's fees and revenue requirement case, so this is specific to the OPA, that's before us.  Is it your argument that the fact that some of this surplus paid for by your ratepayers may ultimately be used to defer IESO costs, should not be of concern to this Panel?


MR. CASS:  Yes.


MS. LONG:  And your reason is because you would see these costs more broadly, as being merger costs?  Is that correct?


MR. CASS:  Yes, indeed.  First of all, in my submission, the Panel doesn't have some sort of a limited or circumscribed authority in disposing of the deferral account.  The Panel can decide what is a reasonable -- what the Panel concludes is a reasonable disposition of this account.  In my submission, in order to do that, the Panel does not have to try to foresee what costs are IESO costs, what costs are OPA costs.


The Panel knows there will be merger costs.  the OPA will be involved in this merger.


As of January 1st, in a way – again, I don't want to say this flippantly because of course there be the allocation, and there will be the ability eventually to decide whose were which costs for allocation purposes.


But effectively, as of January 1st, the OPA and the IESO are one.  This distinction we’re so worried about today, except for allocation purposes, it disappears on January 1.  So the OPA will carry into the merger it's rights and obligations.  It will carry into the merger this account, and there will be the tracking so the Board can do the proper allocation.


But in my submission, if I can put it this way politely, tying ourselves in knots today figuring out which are whose costs is not an easy exercise.  And I'm not sure it is an easily answered one when these two organizations will be merged as of January 1.


In my submission, the Board can look at this account and consider, given that we know a merger is happening and we know there will be merger costs, what is a reasonable proposition to deal with the amounts in this account.


A reasonable proposition is not to just pay out all the money knowing that these costs are going to happen.


In my submission, the Board doesn't need to go further and, you know, try – at this point try to track what's IESO and what is OPA, especially when the two organizations are combined as of January 1st.


That can be sorted out when the costs are known, when the information is available in the first case of the combined organization.  That's my proposition to the Board.


MS. LONG:  I wanted to be clear on what your position was.


MR. CASS:  And you know, I'm not aware of any authority, any statutory authority or any other authority, that limits the Board from just deciding what is a reasonable proposition for the disposition of the amounts in this account.


A reasonable proposition is that there's going to be merger costs.  We can sort out at a later time who -- how we allocate these costs.


We can't really do that now; we don't even know the costs.  So it is a reasonable proposition to retain this money now with the commitments that the OPA has made for tracking and so on, and deal the rest of it later when the information is available.


I'm sorry, I know it sounds incredibly simple, and perhaps I oversimplify.  But in my submission, it doesn't necessarily need to be as complicated as some of the questions were suggesting.


MS. LONG:  I mean, I asked the question because obviously we are dealing with different ratepayers for the different entities, for the OPA and for the IESO.  So does it become more complex with us when we're dealing with that complication of --


MR. CASS:  Yes.


MS. LONG:  -- funds going back and forth to different people.


MR. CASS:  Yes, absolutely.  When the costs are known and we can bring some actual information to this about the costs, I fully agree that at that point we would need to know which are IESO costs, which are OPA costs, how it should be allocated, what sort of adjustments should be made to make the Board comfortable at that time that this has worked out just the way that the Board would have wanted it to.


That can all be addressed, adjustments can be made at the appropriate time.


At this time, my submission is we are just making a reasonable allowance for a contingency that we know is going to happen.  But we can't identify these dollars.  We can't colour-code these dollars.


MS. LONG:  Thank you.


MR. CASS:  I was just quickly going to address issues around metrics and milestones.  This of course emerges from directions given in the Board's previous decision.


As the Board would be aware from the evidence, the OPA has gone to extensive effort to wrestle this issue of metrics and milestones to the ground.


The OPS – as the Board would know, in the evidence there’s the OPA's overview evidence on metrics, which can be found at Exhibit C -- sorry, C1-1, as it was alluded in the oral testimony.


The OPA also went to an external advisor, Concentric Energy advisors, and there is evidence on that at Exhibit C1-4.


The OPA has held a consultation with the stakeholders.  The evidence on that is at Exhibit C1-2.


The OPA has provided a proposed list of metrics by division at Exhibit C1-3.


In my submission, if there is one thing that is beyond doubt on this issue, it is that the OPA has put extensive effort into addressing the Board's direction.


The difficulty is, in my submission, that what emerges from all this work and effort and evidence is there's not actually an easy answer.  And that perhaps appears most clearly from the OPA's evidence at Exhibit C, tab 1, schedule 1.


I'm referring, for example, to page 5.  On page 5, there is a heading "Relative Merits of Various Metrics".  I won't go through it all, but the OPA offers its analysis and views about the merits of these metrics that have come out of all this work, and I will just read a couple of sentences:

"In referring the proposed metrics in the context of available results for the 2011 to 2013 period, the OPA found that a number of metrics did not provide an informative assessment of organizational efficiency.  In some cases, a component of the metric was not meaningful, or was influenced by timing or other external factors in a manner that obscured any consistent and material trend or made interpretation of the metric challenging."


I'm only saying this to reinforce my point that despite all this work, it remains an issue that has no easy answer.


At page 6, the following page of the same evidence, the OPA actually recommended that the Board might consider some other potential metrics and put those forward.


And the OPA indicated its intention to continue to refine and expand the metrics, based on Board's, stakeholder, and staff input through 2014 and beyond.


So, in a nutshell, the OPA has put the effort in; it's done really everything it can do to deal with this issue.  It's not an easy issue to resolve.  The other comment I would make is that given that we all know that there is an upcoming merger, I'm not sure that this case is the right place to somehow find an answer to the unanswerable question, that perhaps it's -- at this point, it is something that would best be left for the first case of the new combined entity, given that, you know, a lot of effort and time has gone into this, and it has not produced the sort of ready answer that we all might have liked.


And then my concluding comments are on the issue of stakeholder engagement, and it is actually a similar sort of submission, but with a very specific statutory reference.


So, again on stakeholder engagement, the OPA has given evidence about the efforts that it has gone to in its stakeholder engagement process.  That's at Exhibit C3-1.


But there is a provision of the statute that deals with the amalgamation that I'd asked the Board to think about in this context.  It's section 18(1).  Actually, in subsection (2), also of section 18, in the amalgamating provisions.


These provisions indicate that:

"The IESO shall establish one or more processes by which consumers, distributors, generators, transmitters and other persons who have an interest in the electricity issue may provide advice and recommendations for consideration by the IESO."


And then subsection (2) says:

"The Minister may direct the IESO to establish specific processes under subsection (1), and the IESO shall comply with such a direction."


So my submission is simply the OPA has put the effort into stakeholder engagement, as discussed in the evidence to which I've referred, but we know that the new organization -- I keep say saying "new organization" -- the combined organization that will exist as of January 1, it has this statutory obligation that is specifically related to stakeholder input.  And in my submission, rather than trying to take this car further down the road in this case than its gone already, again it would be best, as I've submitted, to await the first case of the combined organization that will be subject to this section 18 to which I'm referring the Board.


Subject to any questions, I think that completes my argument-in-chief.


MS. SPOEL:  Mr. Cass, I have one question that is sort of related, I think, to the questions Ms. Long was asking.


If the OPA didn't have $33 million sitting in the deferral account -- well, if it had a negative balance in the deferral account, I presume the fees it would be requesting this year would be higher than required to cover this year's operating expense –- or this year's revenue requirement?


MR. CASS:  Yes.


MS. SPOEL:  In order to clear a deferral account?


MR. CASS:  Yes.


MS. SPOEL:  Or to clear it any other way?


MR. CASS:  Yes.


MS. SPOEL:  But if there was -- let's say there wasn't a deferral account or the balance was nil at this point, what would the OPA do?  What it overspend beyond its revenue requirement provided for in the business plan, and then seek to recover the additional costs from ratepayers in its next case?


MR. CASS:  Yes.  And the next case would be the case of the merged organization, so we'd be into the same -- in my submission we'd be into the same situation, the same issues about allocation, review of the costs, appropriateness of the cost.


The only difference, as I said earlier today, is we'd be talking about borrowed costs instead of costs that came out of an account.


And additionally, there would be the cost of the borrowing as well, to deal with at that time, which presumably would be -- just follow the rest of the costs, however they would be allocated.


MS. SPOEL:  Okay.  Thank you.


MS. LONG:  Thank you, Mr. Cass.
Procedural Matters:

So with respect to next steps, Mr. Cass, we'll ask that answers to undertakings be filed by September the 25th, provided to the parties and filed by September 25th.


And then we will ask that intervenors and Board Staff who wish to make arguments will do so on October the 7th orally, and the reason that we want to have these arguments done orally is we actually find it very beneficial, the Panel does, to be able to ask questions of clarification.  And that affords us the opportunity to do so.


So, Mr. Cass, we'll also expect that you'll be prepared with your reply, to follow those arguments on October the 7th.


MR. CASS:  Yes.


MS. LONG:  So if there are no other issues to be dealt with, then we are adjourned until October the 7th.  Thank you.

--- Whereupon the hearing adjourned at 3:52 p.m.
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