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May 18,2001, Filed

SUBSEQUENT HISTORY: ['ß*:r'l] Released for
Publication July 12,2001. As Modihed on Denial of
Rehearing JuIy 12, 2001.

PRIOR HISTORY: Petition for Review of an Order
of the Illinois Commerce Commission. ICC Docket No.
99-04 I 8.

DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant water company
sought review of an order by appellee, Illinois Com-
merce Commission (commission), which granted the

water company's merger with a subsidiary, but disal-
lowed them from recovering the cost of the merger from
ratepayers.

OVERVIEW: The water company filed an application
with the commission which sought approval of its mer-
ger with a subsidiary water company. The merger was

approved and the water company alleged that it would
incur $ 2,218,725 in expenses and desired to pass these

costs on to its ratepayers. The costs incurred were in or-
der to accomplish the merger and were not costs of ser-

vice or costs of operation of the water and sewer busi-
ness. The commission held the cost of the merger was
transactional. The commission's distinction between op-

Page I

erational and transactional costs was not unreasonable,
The costs were incurred solely to effectuate a change in
the water company's ownership. The commission en-
deavored to implement a uniform application of the pro-
visions of 220 lll. Comp. Stat. 5/7-204 (1998), and the
water company was unable to prove disparate treatment
occurred to sustain an equal protection chal-
lenge.

: The order of the commission was af-
frrmed.

LexisNexis(R) Headnotes

Administrslive Lsw > Judicisl Review > Slandørds of
Review > Generul Overview

[HNl] On orders appealed from the Illinois Commerce
Commission, the appellate court's review is limited to
considering whether: (l) the commission acted within its

authority; (2) state or federal constitutional rights have
been infringed; (3) the decision is supported by substan-
tial evidence; and (4) adequate findings were made to
support the decision. The commission's findings and
conclusions regarding factual questions are to be held
prima facie true, and commission rules, orders and deci-
sions are to be considered prima facie reasonable. The
burden of proof on all issues raised on appeal rests with
the appellant.

ffi

sEXSLex

0ardBenEnta rgyio0

FILE N 0.,lãA;-*e "t 3; "Q 3 "þ" s' " "'

EXt-l I Blr n o, ."..[ç'É;

D A,T8,.., "Ô.' *: "7","'A'-ô-'t' "Í""""'

ö¡;öö 
''/'^





ú Page 2
322Ill. App. 3d 365, *; 751 N.E.2d 48, **;

2001ilI. App. LEXIS 373,xxx' 255Ill. Dec.954

Administrøtive Law > Agency Adjudicøtion > Decisions
> Res ludicq.tø
Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Res Judicøta
Energy & Utilities Law > Administrøtive Proceed.ings >
Jud.iciøl Review > GenerøI Overview
[HN2] A reviewing court gives great deference to deci-
sions of the Illinois Commerce Commission because they
are judgments of a tribunal appointed by law and in-
formed by experience. Commission orders have no res
judicata effect in subsequent proceedings. This is true
because the commission is not a judicial body, but a reg-
ulatory body, and as such it must have the authority to
address each matter before it freely, even if the matter
involves issues identical to a previous case. If the com-
mission drastically departs from past practices, however,
its decision is entitled to less deference.

Administrøtive l-aw > Agency Rulemaking > Rule Ap-
plication & Interpretøtion > Generøl Overview
lHN3l See 220 IU. Comp. Stat. 5/7-204(c) (1998).

Administrøtive I-aw > Agency Rulemøking > Rule Ap-
plication & Interpretation > Generøl Overview
Mergers & Acquisitions Inw > Generøl Overview
[HN4] The Illinois Commerce Commission distinguishes
between operational and transactional costs associated
with mergers and states that the former and not the latter
are recoverable from ratepayers. Transactional costs are

those costs and expenses that are incurred in connection
with a merger. Operational costs are those that are di-
rectly associated with the utility's provision of service.

Administrative l-aw > Agency Rulemaking > Rule Ap-
plication & Interpretøtion > General Overview
[HN5] The Illinois Commerce Commission is afforded
great discretion under 220 IIl. Comp. Stat. 5n-204
(1998), as to whether a utility should be allowed to re-
cover merger costs at all.

JUDGES: Present - HONORABLE THOMAS J.

HOMER, Presiding Justice, HONORABLE PEG
BRESLIN, Justice, HONORABLE V/ILLIAM E.

HOLDRIDGE, Justice. PRESIDING JUSTICE HOMER
delivered the opinion of the court. BRESLIN and

HOLDRIDGE, J.J., concurring.

OPINION BY: THOMAS J. HOMER

[*366] [**50] MODIFIED UPON DENIAL
OF REHEARING

PRESIDING JUSTICE HOMER delivered the
opinion of the court:

Petitioner Illinois-American Water Company (Illi-
nois-American) appeals a decision of the Illinois Com-
merce Comrnission (Commission) in a case llli-
nois-American initiated under the Public Utilities Act
(AcÐ ( 220 ILCS 5/I-101 et seq. (V/est 1998)). illi-
nois-American sought permission to merge with North-
ern Illinois Water Corporation (Northern Illinois) and to
recover certain merger costs from its ratepayers. While
approving the merger, the Commission held that only
costs directly related to the provision of service could

[t<"x2] be recovered from ratepayers. We affirm.

FACTS

Illinois-American filed an application in 1999 seek-

ing approval of its merger with Northern Illinois. Each
utility was a subsidiary of American Works Company,
Inc. (American Works), a holding company whose water
utility subsidiaries serve more than 10 million people in
23 states. Tkough the Commission's order in Docket No.
99-0093 (1999), the merger was approved. Prior to the

merger, Illinois-American served approximately 146,000
customers in Peoria, Pekin, Cairo and Alton. Northern
Illinois served 62,000 customers in Champaign, Streator,
Sterling and Pontiac.

Illinois-American alleged that the merger was un-
dertaken for the sole purpose of benefitting its consumers
through cost savings and efficiencies. Evidence produced

by Illinois-American projected a savings to nh-
nois-American consumers of $ 21,262,234 for the first
10 years following the merger. The majority of the sav-

ings, $ 13,497,857, was to be realized from a reduction
in labor of 20 employees.

In order to rcalize the merger savings, Illi-
nois-American alleged that it would incur $ 2,218,725 in
expenses and desired to pass these costs on to its rate-
payers. Specifically, Illinois-American [***3] request-
ed $ 2,085,842 in employee transition costs, $ 40,000 in
regulatory approval [*367] costs and [**51] $

92,883 in communications costs. According to the pro-
posal advanced by lllinois-American, these costs would
be set off from the alleged consumer savings through a

subsequent ratemaking scheme. In this regard, Illi-
nois-American stated that it planned to initiate a general

rate case based on a 2OOl future test year. Accordingly,
the alleged merger savings would be reflected in data
used to establish, or reaffirm the reasonableness of rates

paid by ratepayers following the merger.

Pursuant to the Commission's Rules of Practice (83

Ill. Admin. Code Part 200), the staff of the ICC played
OPINION
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an integral part in the proceedings below. The staff
agreed that the merger should be approved, but deter-
mined that all of the savings and none of the costs pro-
posed by Illinois-American should be passed on to the
ratepayers. According to the staff, the costs to be in-
curred in order to accomplish the merger are not costs of
service or costs of operation of the water and sewer
business. The staff maintained that the merger costs were
to be incurred in order to effectuate a change in owner-
ship of Illinois-American [*x*4] and not as a result of
the utility's operational functions.

A hearing examiner for the Commission entered a

proposed order in which he also concluded that the mer-
ger should be approved. The hearing examiner, however,
rejected the Staffs position that all merger costs should
be disallowed. He proposed that the costs should be net-
ted against merger savings to the extent that the costs are

incurred in order to realize the savings. Nevertheless, the
hearing examiner's proposed order rejected llli-
nois-American's claim for pension costs ($ 1,030,000),
regulatory costs ($ 40,000), and employee separation and

relocation costs ($ 585,520). As a result, the hearing
examiner's estimation of the costs lllinois-American
should be allowed to recover was $ 563,205 (stock plan
costs of $ 470,322 and communication costs of $

92,883).

The Commission's final order adopted the staffs po-
sition in full and rejected the hearing examiner's conclu-
sion that stock plan costs of $ 470,322 and communica-
tion costs of $ 92,883 should be recovered from ratepay-
ers. Consequently, Illinois-American was ordered by the
Commission to pass on all of the merger savings and

none of its merger costs to its consumers.

[***5] illinois-American now appeals. Other facts
relevant to the appeal will be introduced as they become
necessary to the discussion.

SCOPE OF REVIEV/

[HNl] On appeal from the Commission, this court's
review is limited to considering whether: (l) the Com-
mission acted within its authority; (2) state or federal
constitutional rights have been infringed; (3) the [*368]
decision is supported by substantial evidence; and (4)
adequate findings were made to support the decision.
Lakehead Pipeline Co. v. Illinois Comrnerce Comm'n,
296lll. Arp. 3d 942,949, 696 N.E.2d 345, 350,231 IU.

Dec. 353 (1998). The Commission's findings and con-
clusions regarding factual questions are to be held prima

facie true, and Commission rules, orders and decisions
are to be considered prima facie reasonable. People ex

rel. O'MalIey v. Illinois Commerce Comm'n, 239 lll. App.
3d 368, 376, 606 N.E.2d 1283, 1289, 180 IIl. Dec. 206
(1993). The burden of proof on all issues raised on ap-
peal rests with the appellant. 220 ILCS 5/10-201(d)

(West 1998); United Cities Gas Co. v. Illinois Commerce
Comm'n, 163 lll.2d 1, 11, 643 N.E.2d 719,725,205 IU.

Dec. 428 (1994).

ANALYSIS

The sole issue presented ¡xxx61 by this appeal is
whether the Commission properly denied l**521 Il-
linois-American recovery of the costs that it requested
from its ratepayers. Illinois-American's three principal
arguments for reversing the Commission's decision are:
(1) that the Commission departed from its past decisions
by rejecting recovery of the costs; (2) that" the Commis-
sion made insufficient findings to support informed re-
view by this court; and (3) that the Commission infringed
Illinois-American's right to equal protection under the
Fourteenth Amendment of the United States Constitution
and Article 1 of the Illinois Constitution. U.S. Const.,
ømend XIV; illinois Const. 1970, art I, S 2.

[HN2] We give great deference to decisions of the
Commission because they are judgments of a tribunal
appointed by law and informed by experience. United
Cities, 163 IIl.2d at 12,643 N.E.2d at 725. Commission
orders have no res judicata effect in subsequent pro-
ceedings. Lakehead Pipeline, 296 IU. App. 3d øt 956,
696 N.E.2d at 354. This is true because the Commission
is not ajudicial body, but a regulatory body, and as such
it must have the authority to address each matter before it
freely, even [***7] if the matter involves issues identi-
cal to a previous case. Lakehead Pipeline,296 lll. App.
3d at 956, 696 N.E.2d at 354-55. If the Commission
drastically departs from past practices, however, its deci-
sion is entitled to less deference. Lakehead Pipeline,296
Ill. App. 3d at 956,696 N.E.2d at 354-55.

This case involves the application of a relatively
new section of the Act, section 7-204, which specifically
addresses utility reorganization and which has only been

in effect since April 1997. See 220 ILCS 5/7-204 (West
1998). Even if the Commission's order here is a depar-
ture from decisions made prior to this amendment of the
Act, it is, nevertheless, squarely in line with two very
recent Commission orders -- Merger of SBC Communi-
cations. Inc. and Ameritech Corp., Illinois [*369]
Commerce Comm'n, No. 98-0555 (September 23, 1999)
(SBC Communications), and Merger of GTE Corp. and
BeIl Atlantic Corp., Illinois Commerce Comm'n, No.
98-0866 (October 29, 1999) (GTE) -- each of which was
decided under this new provision. [HN3] The text of the
section is as follows:

"(c) The Commission shall not approve
a reorganization [**x8] without ruling
on: (i) the allocation of any savings from
the proposed reorganization; and (ii)
whether the companies should be allowed
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to recover any costs incurred in accom-
plishing the proposed reorganization and,

if so, the amount of the costs eligible for
recovery and how the costs will be allo-
cated." (Emphasis added.) 220 ILCS
5/7-204 (c) (V/est 1998).

In SBC Communicqtions and GTE, [HN4] the
Commission distinguished between operational and

transactional costs associated with mergers and stated

that the former and not the latter is recoverable from
ratepayers. Transactional costs are those costs and ex-
penses which are incurred in connection with the merger.
Amendatory Order on Rehearing in Merger of SBC
Communications, Inc. and Ameritech Corp., Illinois
Commerce Comm'n, No. 98-0555, slip op. at 7 (Novem-
ber 15, 1999) (SBC Communications Rehearing). Opera-
tional costs are those which are directly associated with
the utility's provision of service. SBC Communications,
slip op. at 148. In the words of the Commission, "it is the
stockholders that should pay for the business end of the
deal, not the ratepayers." GTE, slip op. at 42.

[*xt<9] It is apparent that the [HN5] Commission
is afforded great discretion under section 7-204 as to
whether a utility should be allowed to recover merger
costs at all. ln GTE, the Commission recognized this fact
and stated "while the [Act] *t<* on its [**53] face
seem [sic] to contemplate the possibility of collecting
costs incurred solely as a result of the merger, it also
grants the Commission discretion to find that such costs

should not be recovered." GTE, slip op. at 42. Consider-
ing this discretion along with the deference that we must
give the Commission as the agency charged with inter-
preting the Act (See King v. Industrial Comm'n, 189 lll.
2d 167, 171 724 N.E.2d 896, 898,244 IIL Dec. I (2000)),

we cannot say that this distinction between operational
and transactional costs is unreasonable. We agree that the
ratepayers should only be responsible for those costs

which are directly related to the utility's provision of
service. Accordingly, we hold that the distinction drawn
by the Commission is a reasonable one.

We will now address the findings made by the
Commission regarding each individual cost sought by
Illinois-American. The employee transition costs of $
2,085,842 consisted [***10] of $ 585,520 in separation
and relocation costs, S 470,322 in stock plan costs and $

1,030,000 [*370] in pension conversion. The separa-

tion and relocation costs, along with the regulatory ap-

proval costs of $ 40,000, which were rejected by the
Commission here were also specihcally rejected in SBC
Communications. SBC Communications Rehearing, slip
op. at 7. As in SBC Communicatíons, in the instant case

the Commission found that these costs were incurred
solely to effectuate a change in the utility's ownership.

Likewise, the Commission rejected nli-
nois-American's claim for stock plan costs and pension

conversion costs. The stock plan costs would be incurred
as a result of Illinois-American's decision to discontinue
the Northern Illinois' employees' stock plan and represent
proposed disbursements for past earnings. The pension
plan conversion costs would stem from nli-
nois-American's decision to convert the former Northern
Illinois' employees' pension plan from the Employee
Retirement Income Security Act method of calculation to
another method. Under each method, the total pension

cost would be the same. Lastly, communications costs of
$ 92,883 would accrue as a result of Illinois-American's
[**t<11] desire to provide its new ratepayers (former
Northern Illinois customers) with information such as

instructions on how to obtain customer service and a

description of payment options. We agree with the
Commission that each of these costs bears no direct rela-
tionship to Illinois-American's provision of service.
Therefore, recovery of each cost was properly rejected.

Illinois-American also raises an equal protection ar-
gument, claiming that it is being treated differently than
other companies without a reasonable justification, i.e. a
justification which bears a rational relationship to a le-
gitimate purpose. See .In re Adoption of C.D.,c 313 IU.

App. 3d 301,3],1,729 N.E.2d 553, 561,246111. Dec. 180
(2000). As indicated above, since the enactment of sec-

tion 7-204, it is apparent that the Commission has en-
deavored to implement a uniform application of the pro-
vision. Accordingly, Illinois-American is unable to prove
the disparate treatment necessary to sustain an equal
protection challenge. See People v. Porter, 141 IIl. App.
3d 208, 215, 490 N.E.2d 47, 52, 95 lll. Dec. 574 ( 1986).

Having carefully considered the parties' remaining
arguments, we find further discussion unnecessary.

For [***12] the reasons stated above, thejudgment
of the Illinois Commerce Commission is affirmed.

Affirmed.

BRESLIN and HOLDRIDGE, J.J., concurring.
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