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Tuesday, November 11, 2014
--- On commencing at 9:58 a.m.


MS. SPOEL:  Please be seated.

Good morning.  The Board is sitting this morning on an application by Natural Resource Gas Limited for an order fixing rates for two years effective October 1st, 2014.  The Board has assigned the matter file number EB-2014-0274.

My name is Cathy Spoel.  I'm the presiding member, and sitting with me today is my colleague Allison Duff.

The Board is sitting today to hear submissions on the issue of whether the Board should allow NRG to continue its current IRM framework, to set distribution rates and other charges for the next two fiscal years.  We don't have -- the information required to actually set those rates hasn't been filed yet, I understand, so this is a preliminary matter to determine whether that's the appropriate approach.  So that's all we're dealing with this morning.

Before we begin, I should note, as it's Remembrance Day, we will pause at eleven o'clock for a moment of silence and then continue on.

Could I have appearances, please?
Appearances:


MR. KING:  I'm Richard King, counsel to Natural Resources Gas.  With me is my associate, Patrick Welsh.

MS. SPOEL:  Mr. King.

MR. STOLL:  Good morning.  Scott Stoll.  I am here for the Integrated Grain Processors Co-Operative Inc., so IGPC for short.

MS. SPOEL:  Thank you, Mr. Stoll.

MR. MILLAR:  Good morning, Madam Chair, Ms. Duff.  Michael Millar, counsel for Board Staff, and with me today is Khalil Viraney.

MS. SPOEL:  Thank you, Mr. Millar.  Are there any preliminary matters before we begin?

MR. KING:  I don't think so.

MS. SPOEL:  Okay.  If there are none, I suggest that we start with you, Mr. King, and perhaps you can explain to us NRG's request and proposal, and then we'll hear from Mr. Stoll and from Board Staff.

Submissions by Mr. King:

MR. KING:  Sure.  I'm going to go through -- I've handed to Mr. Millar four pages with my handwritten comments on them.  They are the four pages out of our pre-filed evidence that I'm going to refer to.  I'm going to be fairly brief, just go over essentially the rationale for a request for a two-year extension to the existing IR plan.

And we spend, I would say, about, in terms of quantity of pages, about half our pre-filed evidence is on an explanation as to why we think the most appropriate path forward is a two-year extension to our IR plan.

You may recall this is NRG's first experiment with performance-based regulation, so we had an IR plan set in our last rate case, which was fiscal 2011 as the test year.  And it had three subsequent IR years, so fiscal 2012, '13, and '14, being the year that just ended September 30th, 2014.

And it was a plan essentially modelled after the electricity distributors' plan, in that there was an ROE dead band of 300 basis points on either side of the Board-approved ROE, there was a Z factor set up, and an off-ramp.

So I'm going to take you through three reasons -- or I think there are four reasons in our evidence, but I'm going to take you through three reasons why we think it is most appropriate to continue with the IR plan.

The first is that the existing IR plan is working well.  In fiscal 2011, so in the test year, and in fiscal 2012, the first year of the IR plan, if you take a look at the first page of the handout, NRG's return on equity was within the dead band.  First year it was 9.98 percent, second year 7.16 percent.

In the third year -- so this is the second year of the IR term, but the third year of the rate case -- we were just below the 300 basis points, or 356 points below the ROE, so just outside the dead band.

In absolute dollar terms it is a small amount.  In other words, to get us back up to the minimum, back up to the 6.85, it is about $25,000, which is less than the materiality threshold for a utility of this size if we use the electricity LDC materiality numbers.

We do think -- we don't have the results, obviously, from the last year of the IR plan, but it was a better year, and we think we're within the band, very preliminary results.

I can also tell you that we've had no Z factor claims to date.  There is nothing in the Z factor deferral account.  So we believe the existing IR plan is working well.

Flipping to the second page, we think it's not only working well, but we expect it to work well for the next two years.  We are not planning any major capital expenditures in the next two years, and if you look at the first paragraph on my page 2 of the handout, you will see that our rate base is basically unchanged, meaning that our capital expenditures have basically matched our depreciation expense.

And I'm going to leave out of the equation the IGPC pipeline.  You will recall that NRG's rate base is a bit unique, in that we have one customer, IGPC, that has a dedicated steel pipeline, and you will hear from Mr. Stoll that he will take a different view on our two-year extension application, because his dedicated pipeline has depreciated, and under a continuation of the IR plan he won't get the benefit of a lower capital cost.

But if we leave out the IGPC pipeline our rate base is basically unchanged.  It is eerie, almost, in that we're about $9,000 off, as of this past spring, where we were when we filed our application back in April 2010, in terms of the rate base, so it is unchanged.  We are very much in a steady state, and we expect that to continue.

So we have a depreciation expense every year of just under a million dollars, and we are contemplating annual expenditures in about that amount over the next two years, so we expect a steady state on the capital side.  We don't see any major new customers or new system builds.

The same goes for the operating expense.  We don't at this point see any anomalous operating and maintenance expenditures over the next two years.

And even if we're wrong, you know, the IR plan does have a Z factor instrument and it has off-ramps, obviously.

So that's really the main reason why we think a two-year extension of IR plan is appropriate.  We think that it's worked well to date.  Our expectation is it will continue to work well over the next two years, and we have -- if we're wrong, the IR plan has contingency measures in the form of off-ramps and Z factor.

In terms of reason number 2, you know, there are obviously regulatory efficiencies associated with continuing under an IR plan, as opposed to rebasing, and this provides all kinds of benefits -- not just to us, to the Board, to intervenors -- and these are the standard things, right?  Obviously if we continue on under an incentive-rate-making scheme, that motivates us to continue to find cost savings and efficiencies.  Ultimately the beneficiary is our customers.

It obviously causes us to use fewer resources, fewer of the Board's resources, and fewer of the intervenor resources, and I mean both monetary and personnel.

And obviously there is rate stability if the IR plan is continued.  And I can tell you that in the three years of the IR plan, rates have increased on the basis of the formula by less than 1 percent each year, so I think in the first year it increased by .08 percent, in fiscal 2013 by .78 percent, and then the last year, .38 percent, so obviously there is a rate stability concern.  If we rebase, obviously, you don't have the same rate stability.

And then finally on this point, we think that, you know, the approach we've taken here is sort of consistent with where the Board wants us to go under the renewed regulatory framework and under the current methods that the Board has recently released for LDCs coming in to set their rates, right?  They are essentially a menu of three options, all three of which anticipate at least a five-year term between rebasing cases and potentially longer.  So that's the second reason.

And the third reason is a unique one, and I won't dwell on it because the history with our customer has not been a good one; we've had a lot of disputes.  But this is a real concern, and it is uncertainty around IGPC's operations post-2016.

And this information is on page 3 and 4 of my handout.  So when we sat down to -- many months ago to plan our rate case, we were looking at a test year of fiscal 2015, and then depending on whether it's a three-, four- or five-year term, extending an IR plan out to 2019, 2020.  And you have to remember IGPC accounts for, depending on the year, somewhere between 25 to 30 percent of our distribution revenues, which is pretty unique for a utility to have one customer account for that amount of its distribution revenues.

And we know from IGPC's financial statements, which are in the evidence, that they've been reliant on two operating grants: a federal one from Natural Resources Canada, and a provincial one from OMAFRA, municipal affairs, -- sorry, agricultural affairs.  It is a material -- both are material in amount.  They vary, I think, according to volume, and the best I can interpret from IGPC's financial statements.

But if you flip to page four of the handout, the table in the middle is our extraction of the info from IGPC's financial statements.  So you see there in the second column IGPC's net income for the years 2009 through 2012, roughly varying from just under 5 million to just over 12.  The third column is the sum of the two operating grants that they receive.  And then the final column is a calculation, obviously, column 3 minus column 2.

So without those operating grants, they are operating at a substantial loss.  Both of those operating grants, according to their financial statements, expire in 2016.  That would be in year 1 of any IR term, so immediately after the test year.

So we know that federal program has been cancelled all together, and as I said, both are material.  They vary from year to year.  But for example, in 2012, the NRCAN grant was 12.5 million, the provincial grant was 14.9 million.  So they are both important.

So when faced with that, quite frankly, we can't know how to plan for a five-year rate term, when the one customer that accounts for 25 to 30 percent of our distribution revenues may not be there.

We will know in the next two years.  We're obviously better off if they are around.  We will know, though, in the next two years whether they will be or whether they won't be.  And that's really the third reason why we chose not to come in with a cost of service application.  When we sat down to do it, it just became very difficult in light of that factor as well.

That's sort of the substance of my submissions.  If I could just speak, just for one minute, to the preliminary issue?  It also wasn't our understanding that -- we weren't expecting an absence of process around our filing because we do ask for other things.  We ask for a DSM account for conservation which we are now going to have to do.  A couple of housekeeping items.  We also ask for some financial information from IGPC.

So we weren't expecting sort of an order approving, you know, essentially a deferral of rate basing.  We were actually expecting some sort of process, whether that be IRs, whether that be a technical conference or settlement conference, where we thought we actually could work with IGPC to deal with their sort of anomalous capital cost issue, if you will, the fact that they're depreciating.

MS. SPOEL:  Well, maybe I can just -- I can just comment on that.  And I guess it was -- we viewed the -- it is appropriate to determine the basic question of whether this would be an IR in process, or whether we would require NRG to come in for a cost of service, and thought it appropriate to hear from other parties if they had submissions.  If no one had had any submissions on the point, then we would have proceeded on.  And I think the expectation is that either way -- either way all the other matters would be dealt with in writing.

MR. KING:  Okay.

MS. SPOEL:  A written process for everything else that's outstanding at the moment.  That's my assumption at this point as to what we would do.  So we're not trying to -- our intention wasn't to sort of drag everybody in here more often than necessary, but we thought it best to deal -- as opposed to having a whole lot of written submissions about the benefits or otherwise of an IRM, of continuing on with the IRM, we thought this might be a more efficient way of dealing with that one specific question.  And everything else can be handled, depending on how we decide on that preliminary issue.

So that was the intention of the Board.

MR. KING:  No, understood.  I just didn't know -- that makes sense.

MS. SPOEL:  Are those all your submissions, Mr. King, on the reasons for requesting the continuation of the IRM plan?  You will have a right to reply at the end, obviously.

MR. KING:  Those are my submissions.

MS. SPOEL:  Thank you.  Mr. Stoll?
Submissions by Mr. Stoll:

MR. STOLL:  Thank you.  As my friend noted, IGPC is, by far and away, the largest customer and constitutes a significant portion of the revenue.  And it probably indirectly account for a larger portion, because our member co-ops and the providers are also their customers.  So I do agree with the fact that IGPC is a really substantial, important element of the NRG customers, which kind of puts my client into a situation where they're a little disappointed that they weren't maybe contacted or discussed what was coming before it actually occurred.

I think communications has been one of the problems in this relationship.  And I don't want to belabour that point, but it may have helped even avoid some of this, if we had had those conversations.

Our position is we can't really tell whether the IRM is appropriate, given what we've seen or not, because -- and so what we would suggest is that basically the current rates stay.  You can leave them as interim; that provides protection for both NRG and IGPC, and the other ratepayers actually, so...

But we'd like to see the more up-to-date financial information.  And part of the quandary we're in when we've looked at the information, we see a bunch of information that we would say would tend towards NRG's favour, and then there are a couple of things we're sitting there saying we have concerns about, and we don't know that an IRM will address that.

So we would like to see additional financial information would be filed.  One would be, if –- if they have the unaudited available, we would review that.  The second would be, if there are auditeds are going to be available within the next month or so, then we would just wait and review those.  And we can make some -- maybe have some offline discussions regarding the appropriateness of proceeding on this on the basis suggested by Mr. King when we see that information.

Given a couple of the admissions in the evidence, we would like to see a deferral and variance account established around the -- what I'll call the over-contribution of IGPC around the rate base issue.  And you'll see a number in their evidence of $142,000 over the two years.

So we'd like to see that.  Also, we'd like to see an account around the regulatory costs, and I'll explain that a little bit later on.  And then once we -- if we had the financial information, we could either have the discussion offline or we could have a written -- where we could get a written interrogatory process.  And maybe we'd be able to come to an agreement, or have a discussion and really narrow the type of rate proceeding that would come to the Board.

And part our position is really fundamental, and it goes to, your job is to fix just and reasonable rates.  And that's provided by section 36(2) and (3) of the OEB Act.

And the next obligation is that you require evidence to assure yourself that the rates are just and reasonable.  So if we start from that basic premise, we start looking at what we know.  And what we have is basically financial information up 'til September of 2013.  The information is the audited information on the company, not just the distribution activities, but the company.

So we're a little bit concerned about the split, because NRG does have some other non-distribution-related activities.  And we are not suggesting that it should be split out.  That's not an issue.  But it is just deciphering what is really distribution-related and what isn't in the financial statements.

If we look at what comprises rates -- I'm going to talk briefly about capital and O&M, and if we look at the capital side, the overall rate base of the utility is shrinking.  A significant portion of that is IGPC-related.  I think it is right around $240,000 a year in the depreciation for IGPC's pipeline.

And when we looked at the ROE on a deemed basis calculation that NRG provided, Exhibit C, tab 1, we see the total rate base was declining over the three years provided, in and around 160,000 a year.

So obviously, if we're going down more than that, the rate bases for the remainder of the customers is going up slightly.  But still it is a net reduction.  If that continues a couple more years, we would probably be down around $11 million rate base.  And that is just looking at the numbers that they filed.

And one of the questions that we would have is -- we went through a really lengthy process regarding a repayment of the capital cost, and it resulted in a rate rider, and we're unsure if in the accounting, since that decision, whether there would be an impact on rate base and, if so, what.  So that becomes an unanswered question for us.

And as -- and on the second issue -- I want to just talk about the return on equity component.  And my friend indicated that their model was based on the electrics.  And the electrics had a 985 ROE at the time, and that's what the Board approved in EB-2010-0018.  And that's fine.  But currently the electrics are right around 936, and I assume there will be a revised statement from the Board coming out in the next week or two.

So we're saying the return -- if we go on the same premise, the ROE is down.  And again, that's around 50 basis points, so maybe not in and of itself a completely material number, but combined with some of the other things it could be.

The other part of capital that's a significant contributor, because we went with a deemed structure with 56 percent long-term debt, is the fact that in the prior rate proceeding NRG had four line items for their long-term debt calculation.  And I included a reference in the prior decision.  That's at tab 2 of our materials.  We don't need to go there, but -- and it basically lists the four items and how they calculate a long-term deemed debt rate of 7.67 percent.

Now, we fast-forward to today, and we don't see any of those four instruments as being applicable.  And when we looked at the financial statements, it talked about the two primary loans that formed the debt component of the utility being mature in April and June of 2014.

So our presumption is there's been a refinancing, and we would hope that it would be at a lower rate, given -- again, what we typically are seeing on the electrics side is something well under 7 percent for third-party debt, and I understand that NRG maybe doesn't have access to IO funding, that type of thing, but again, we're sitting there saying, What happened?


So -- and also, if we look at -- the note says the prior loans were at a rate of prime and prime plus 0.25 percent, so if they are in that ballpark, then we would think the number would be quite a bit better than the 7.67.

The anomalous issue within our -- with IGPC and the over-contribution to -- as a result of the change in our rate base and such a significant depreciation and being a sole service customer, the number they put in is 142,000, and we could ask some questions on that, but philosophically, we are concerned that that would be determined insignificant by the utility, saying the $70,000 a year to our client is an insignificant amount, and our understanding is their materiality threshold is 50,000, so it is 40 percent more, if my math is right.

Now -- and I'm glad Mr. King talked a little bit about their plans, and there's -- their evidence references, basically, they could spend 960,000 and maintain a fairly flat rate base.

That seems to be a significant departure.  When we did the settlement agreement in 2010 we were looking at a capital expenditure of 810,000, so we're not sure that it is going to remain flat or if it is going to decrease.

And one final note -- and I don't want to -- we still see -- we still have the same qualification regarding the shares and the retractability, so technically there is a negative equity position, but we've dealt with that before, but again, it remains an unchanged issue.

So in our view there's a number of issues that would all seem to, in that circumstance, push the benefit of staying out to NRG and away from ratepayers.  The extent we're not sure.

So on the OM&A, I've only got a couple points here, and again, we're dealing with the 13 numbers, and they're the bundled numbers for the entire company, so when we looked at the audited operating expenses, we saw a fairly significant increase in the one year, which is a little disturbing, and we don't know what's caused that, whether it's going to be a sustained impact or it's a one-off year.

The other aspect -- and because they aren't separated out, the only real comment we can make is on the regulatory cost, this was a significant cost during the prior rate proceeding.  I think there was around $450,000 that were amortized over the recovery period.

So if we extend out the IRM, and there's no allowance made for some tracking of these regulatory costs, basically all that money would go to NRG, and the ratepayers would be left short again.

So -- and that's one of the reasons why we would say that the Board should consider a specific tracking of those types of costs.  And again, part of it is to be fair to everybody at the end of the day, so that what's actually spent is either recovered or not recovered, and I don't want to get into an overly fine-tuning of line item by line  item.  That was one thing.  And regulatory efficiencies was one of the reasons why they're talking about staying out of a full cost of service.

So I think to the extent there is a benefit associated with that, then the ratepayers should be able to see that.

The other aspect of this -- and Mr. King alluded to it -- is the cost allocation issue.  And IGPC is a significant portion of the rate base.  It is a significant portion of the revenue stream.

And as I noted, it appears that our depreciation is quite significant, but the remainder of the rate base appears to be slightly increasing.  However, that is not reflected in our allocation of cost.  So it goes beyond just the rate base.

But when you look at the allocation of O&M and the admin and general expenses, then we would sit there and say:  Yeah, this is, again -- we're not keeping up to date with the benefits that we should be seeing.

And in those rates, there were a number of first-time rates regarding specifically allocated costs to IGPC.  And there's a significant discussion in the prior decision regarding the costs, and we have no information on whether those directly allocated costs were spent, not spent, over-spent, whether the activities were needed or not.

So again, we don't have a basis for knowing where we are.  So that creates an issue for us, and so -- and the presumption we have is that if they were over-spending they would be telling people they're spending more than what they're recovering in rates.

But again, until we actually see the numbers we can't really make any decision.

One of the other items, and it's not -- it's the implication of setting rates and understanding what it means to the utility.  And if we look at potentially two cash flow issues, there is the rate rider within our -- with our client, which lasts for almost two more years, to September of 2016, which is a repayment about 40 -- or a reduction in the monthly bill by about $41,786, or just over half a million a year.

That's a significant number to pull out of a cash flow for a utility this size.

And the other -- and if it was just that, then the Board looked at that, the timing of the recovery, and came to a conclusion.  However, this -- the other issue, and we're not involved in this, but there was the issue around the penalty provision regarding the gas costs.  I believe it's called the surplus sale over consumer premium charge, where NRG is in a dispute with some other customers and Union Gas.

That is an unresolved issue, so it's just a question mark which could have a negative impact if goes against them.  And we don't want to end up in a situation where we are coming back immediately on the heels of an IRM if there is a cash flow issue.

Mr. King did note they are just outside the dead band with the one year, but the trend has been that the ROE has gone down quite significantly, three years in a row.  So that that's a little bit of a disturbing trend, is whether it's going to continue in that direction.  He says he thinks they're in it.  He hopes so.

But we set it up for a reason.  The dead band was intended to provide an indicia to the Board of a utility that was performing outside expected norms.

So that brings us here.  So we're happy the Board is looking into the appropriateness of the process and the type of application that's coming forward.

The uncertainty around IGPC -- and this is one of the points my friend talked about -- we have not provided financials.  And this issue has been raised before and the Board has not been inclined to make that order, but we can say NRG is protected on the rate base side.  They still have the letter of credit there.  They still have the second letter of credit for a complete billing cycle for their distribution charges.  And they are protected in respect of the M9 contract, because IGPC provides a letter of credit to Union Gas related to the underlying charges by Union to NRG for the M9 that relate to our transportation service.

So they have protection.  They don't necessarily have guaranteed revenue, which I don't think is what any utility is entitled to.  And we would say that security goes beyond what anybody else has.

Also, when we did the original profitability index, basically the PI came out at one in seven years, and so we're looking -- seven years being 2015.

The other thing in -- we -- and this is public knowledge, is that there is some construction activity to expand the plant, so IGPC is looking for a slight gas increase in the spring of 2015 and probably another slight increase in the fall of 2015.

There are other potential plans, and we've written to the Board on prior occasions regarding trying to do this.  We understand that there's a perception that the operating grants are the only thing keeping us afloat.  The operating grants are not just a straight-line calculation, but it is a fairly detailed calculation depending on what happens in various markets.  So you can't just draw a conclusion straight from the numbers.

So there are different ways of dealing with the risk around IGPC.

MS. SPOEL:  Well, Mr. Stoll, if you don't mind --


MR. STOLL:  Yeah.

MS. SPOEL:  -- what I think you're saying is that in -- that there is security in place --


MR. STOLL:  Yeah.

MS. SPOEL:  -- with respect to the cost of building of the pipeline.  It's a seven-year thing and so on.

But is there not uncertainty -- if you were in NRG's position and trying to prepare a cost of service application, would it not be reasonable for them to want to know what kinds of distribution revenues -- whether they -- whether the capital cost has been covered, that part of -- part of the -- or the inputs into a cost of service application would be a forecast of what the distribution revenues going forward from your client are likely to be?

And your client may not yet know the answer to that question.  So, I mean, I'm not -- I'm not suggesting anybody is being difficult here.  It is more just I'm not sure what your proposal is.

MR. STOLL:  Well, I think the proposal, as we get -- we have some more financial information so that we understand what potential impact there would be on rates for us going forward.

MS. SPOEL:  Is that financial information in the context of -- we're here today to say should they continue on for two years with the IRM, and I'm having trouble –-

MR. STOLL:  and we're saying --


MS. SPOEL:  -- making out from your submissions whether it's yes or no.

MR. STOLL:  And that's the entire point of our submission.  We're saying we have old financial information.  We can't tell the appropriateness of whether IRM really works.

We know it does a disservice to our client, in that they're going to be over-charged, merely on the rate base, by $140,000.  And we know that the percentage of rate base that our clients -- the assets that serve our client is declining relative to the remainder of the rate base.

MS. SPOEL:  Right.  All right.

MR. STOLL:  So there are two things that exacerbate what we would see as the unfairness to our client in continuing that.

MS. SPOEL:  Okay.

MR. STOLL:  But again, we are where we are.  So if we go -- if you turned around and said:  We want to see a cost of service application, it will take months for them to get one together.  Because otherwise it would be a mess.

MS. SPOEL:  Right.

MR. STOLL:  And it would -- it should include forecast discussions with us.  That would be appropriate.

So in reality, we're probably not going to be too much different than a two-year IRM, because if -- a cost-of-service application is probably going to take six to nine months or more to prepare, and then to prosecute.  Well, that's already going to put us into 2016, so...

So I think you hit the nail on the head as far as -- the difficulty we're having is whether this is appropriate or not, and -- because we are seeing some unfairness to us, and we're seeing some numbers that would tend to say all ratepayers should get a benefit, but the ROE numbers tend to tell a different story.

So given the mixed signals we're saying we'd like a little more information before we definitively take a position to say, well, they should come in for cost of service and spend $400,000, and if it's going to end up in the same place, well, that's just wasting everybody's time, but we would like to make a little more informed choice, if that is the choice.

So those are basically my submissions, so if you have any questions, I'm happy to answer them.

MS. SPOEL:  Mr. Stoll, you -- at one point you said something that I think suggested making -- perhaps making the rates interim by continuing the IRM.  What would the impact of that be?

MR. STOLL:  Well, the -- they're basically interim now.  So it would be a status quo, but my understanding of the law -- and Mr. King can correct me -- is if the rates are declared interim when a final decision is made, the Board would look at the impact of where we ended up had those rates been in place during that period of decision, and it would make a determination about the appropriateness of the delta between the rates in place and what should have been in place from the time the rates became interim, and dispose of them at that point.

MS. SPOEL:  Okay.  I don't think I have anything else.

Mr. Millar?
Submissions by Mr. Millar:

MR. MILLAR:  Thank you, Madam Chair.

I will be fairly brief.  Just some housekeeping.  I'm going to be referring to a couple of documents.  And indeed, my friend Mr. King referred to some documents that we didn't mark.  Even though they are already in the evidence I would suggest just for the -- just so we have them properly identified, we mark everything.

So Mr. King's four-page exhibit, which is simply extracts from the application, will be K1.1.
EXHIBIT NO. K1.1:  FOUR-PAGE EXTRACT FROM THE APPLICATION.

MR. MILLAR:  And I have some documents I will ask Mr. Viraney to bring up to you, which I have already provided to my friends.  The first is a letter from the Board to Woodstock Hydro dated September 3rd, 2014; and then I have a small package of documents which are taken from the application; and there are some things from the Board's annual yearbooks.  I'll call those respectively K1.2 for the letter, and K1.3 for the odds and sods, and Mr. Viraney will bring those up to you.
EXHIBIT NO. K1.2:  LETTER FROM THE BOARD TO WOODSTOCK HYDRO DATED 3 SEPTEMBER 2014.
EXHIBIT NO. K1.3:  PACKAGE OF DOCUMENTS FROM THE APPLICATION, AND DOCUMENTS FROM THE BOARD'S ANNUAL YEARBOOKS.

MR. MILLAR:  Members of the panel, as you are well aware, NRG's IRM model is based almost exactly on the third generation electricity IRM model.  And we thought what might be helpful for the Board would be to review for you some instances where parties on the electricity side have sought an extension for their IRM term.

And there have, in fact, been a couple of cases where that's come to the Board, and we thought it would be useful to go over the lens through which the Board examined those applications.

So if you'll take a look at the letter dated September 3rd, 2014 to Woodstock Hydro, this was a request from Woodstock.  They were under the IRM framework.  They were coming to the end of that term.  They asked for an extension to that.  And this is how the Board responded.

If you look at the middle paragraph there it states:

"The Board has considered the rationale for deferral set out in your letter, as well as the following..."

So the first step is they looked at what Woodstock -- what rationale Woodstock had actually provided for the extension.  I didn't reproduce that letter here because it is not particularly relevant to this case.

What you have to consider here, of course, is what Mr. King has brought to you, and I won't repeat it, but they have some concerns about the future, revenues from IGPC, et cetera.  Those are the reasons they brought to you, so obviously those would have to be considered.

But then there are two other bullet points there you will see, and this is what the Board has considered in the past.  The first is the utility's financial position, and in that regard -- Mr. King and Mr. Stoll have already taken you through this, but if you look at the first page of K1.3, this is taken from the application.  You will see there the recorded ROE for the three years.

And what you see is they over-earned a little bit in the first year, they were a little bit under-earned in the second year, and then actually slightly outside the dead band for the third year.  They under-earned a bit more there.

According to Mr. King, they are going to be back within the dead band for 2014, and of course Mr. Stoll has asked for some more information around that.

But I think what you can take from this is that by and large their ROE is more or less where it should be.  It does -- I do hear Mr. Stoll.  It is getting a bit at the low end, especially for 2013, but by and large the ROE numbers are more or less where you would expect.

The second thing, if you flip back to the letter, is that the Board considers the utility's three-year performance with respect to system reliability indicators and electricity service quality requirement indicators as reported to the Board.

Now, of course here we don't have a perfect parallel, because electricity distributors and gas distributors don't report on exactly the same things, but they do report -- the gas utilities do report on service quality indicators.

And in that regard, if you can turn again to K1.3, we have provided information from the last three yearbooks that the Board prepares, and if you could turn to the third page of the document, just by way of example, this is from the 2013 yearbook, you see the service quality requirements on the left-hand side, and then if you shift over you will see NRG's results, and by and large they've done pretty well.  They've hit all or most of the metrics.  Where they haven't, they've been close.

It is the same story for 2012 and 2011.  I've provided those pages.  You don't have to go through them now if you don't want to, but I think from a big-picture perspective the SQIs are fine.  They've done fine on that metric.

So if you look to what the Board has considered in previous applications, at least on the electricity side, it seems to Board Staff that NRG has a decent case for being eligible for an extension for at least another year or perhaps two years if the Board decides to go that way.

Now, I should add on this point that this has been the previous practice of the Board, but this is not even a formal Board policy, I don't believe.  This is not addressed in the IRM framework itself.  And of course you have a gas case here, not an electricity case here, so I wouldn't want to suggest to you that, just look at this letter and tick off those two boxes and there you go.  We've got an extension here.

Obviously Mr. Stoll has identified some concerns from IGPC's perspective, chiefly with respect to the rate-based number and then the cost-of-capital figures that would flow from that.

Staff thinks you should listen to that.  That's obviously a legitimate interest from IGPC's point of view, and it may convince the Board that something other than an extension is granted, or maybe a one-year extension, or who knows?  I mean, there would be any number of options before you, but I did want to add that point, that I do think you should listen to Mr. Stoll and not simply copy what was done in Woodstock Hydro and automatically grant an extension.

Just a couple of other housekeeping items.  Again, if you look at the first page of K1.3, when NRG adopted this -- the IRM model they are under right now, it was under third generation IRM.  We've in fact now moved on to fourth generation IRM, so in the middle of the plan you see they have the numbers for I, X, and S.  This may well be something that could be worked out.  If an extension is granted, this could be worked out through the actual application for new rates, but it seems to Board Staff that I and X have been updated to go with the 4th generation numbers, where they've stuck with S for -- sorry, they've stuck with the 3rd generation numbers for S.

Again, that's really a comment.  I don't think S would change very much even if they did update it.  And that may well be something that you could work out in the hearing process for the new rates, but we thought we would at least point that out here.

There is also the matter of the deferral account that NRG has requested for DSM.  As you will be aware -- I don't think I have to give you copies, but the Board has recently approved a framework for DSM for 2015 to 2020.

Traditionally, it has just been Union and Enbridge that have done these DSM programs, but the Board is encouraging NRG to do some as well.  It seems that NRG is willing to do that, but in their existing rates there is no funding for DSM.  So we do support a request for a DSM deferral account.  And since we're already well into November now, it should come into operation for January 1, 2015.  It may be something you have to do before you get a final rate order out, whether it be under IRM or some other -- or something else.  So we leave that for your consideration.

Let me just review my notes here.  Just two final points.

I did listen to Mr. Stoll's submissions, and he has some requests for additional information.  At least from Staff's perspective, it would -- if this isn't helpful for the Panel, you can let me know, but I didn't get an actual list of the information that Mr. Stoll was asking for, like a specific list of what he would like or what the next steps would be.  In other words, would it just be something filed with the Board?  When would it be done?  Things like that.  I didn't -- unless I missed it, I didn't get a clear picture of what the exact request for next steps were.

And then also just to follow up from Mr. King -- I think he'll have an opportunity to reply so he can discuss this if he would like, but Mr. King suggested we might have additional procedural steps -- even if his request is accepted, we would have additional procedural steps.  He suggested a settlement conference or something like that.

I don't think Staff is opposed to that type of thing, but ordinarily -- if this was an ordinary IRM term, there really wouldn't be anything like that.  Essentially they would just file the balances of DVAs and they would run the numbers through the formula and there's your answer.  There is really not a lot -- much more process than that.

Again, maybe because of the circumstances here, something more is appropriate.  And I think there was some discussion, maybe, that there would even be -- they might be open to some arrangement with IGPC.

And I'm putting words into his mouth.  I apologize, but what I would request is that in reply, Mr. King perhaps detail a little bit more clearly what he sees the next steps being, even if his proposal is accepted.

Madam Chair, those are my submissions, unless you have any questions.

MS. SPOEL:  I think my only question, Mr. Millar, is with respect to the DSM deferral account that's been applied for.  I think -- would I be correct in thinking that the Board can go ahead and approve that one way or the other, whether -- no matter what other steps are taken at this point?

MR. MILLAR:  In my view, yes.  I'd hear from Mr. Stoll on this.  I don't think any party would have any objection.  All the parties are here, so if there's an objection you'd hear about it.  And of course the deferral account doesn't bind the Board to anything; it just allows the utility to book money that it may spend on DSM.  So it doesn't have any rate impact at this point.

So I would think you can do that if no party has an objection.

MR. STOLL:  Yeah.  We don't have any objection on the DSM side of things.

MS. SPOEL:  Was it, I think, included in the notice?

MR. MILLAR:  I don't have the notice in front of me.  It's in the application.  I could get it.


MR. STOLL:  I'm not sure it was in the notice.


MR. MILLAR:  It may not have been in the notice, but...

MR. STOLL:  As Mr. Millar said, it doesn't have a current rate impact and disposition can be done later, so...

MS. SPOEL:  Mr. King, are you ready to reply now?  Or should we -- we could do our 11:00 o'clock pause a minute early and then maybe take a five or ten-minute -- or 15-minute break if you want.  I'm not sure how you'd like to proceed.

MR. KING:  I only need about five minutes to make sense of the scribbles in front of me.

MS. SPOEL:  Okay.  Well, then why don't we pause now?

And I don't think anything dreadful will happen if we take our moment of silence a minute or two early.  And then we'll break -- we'll take a break for ten minutes or so.  Say a 15-minute break, and allow you to organize yourself.  So perhaps we should stand.

[Pause]

MS. SPOEL:  Thanks you.  So we will take a 15-minute break now and resume at 11:15.

Is that enough time, Mr. King?

MR. KING:  Yes, that's more than enough.

MS. SPOEL:  Thank you.
--- Recess taken at 10:56 a.m.
--- On resuming at 11:17 a.m.


MS. SPOEL:  Thank you.  Please be seated.


Okay, Mr. King.

Reply Submissions by Mr. King:

MR. KING:  I'll only be a couple of minutes.


Obviously we think this is a textbook case for a two-year extension, given the steady state of the utility, that virtually unchanged rate base, leaving aside the IGPC pipeline and the fact that we don't contemplate any anomalous capital or O&M over the next couple of years, so we do want the board to allow us to extend this for two years.


I'll divide up my comments on Mr. Stoll's submissions into two parts.  There are issues he raised with respect to generic issues, essentially, that fall under the heading "we need more information"; not IGPC-specific, necessarily.  I didn't take a complete list, but I know he wanted more up-to-date financials, whether they be audited or unaudited, information about refinancing.  He pointed to operating expenses increasing in 2013, which he would have pulled from our financial statements filed as part of our pre-filed evidence, and some further information about the ROE trend falling off, notwithstanding what I had to say about our preliminary assessment of it being back within the band in 2014.


In my view, all of that is information that, you know, we can provide, the Board could use, and the Board would expect to see potentially after we filed, you know, draft rate schedules based on the IR formula.


You know, again, I think it works.  I would point out the fact that, you know, this is the first time in a long time we haven't had any small consumer group intervene in our rate proceeding, presumably because they recognize the value in staying out for a couple more years, particularly in terms of rate stability.


The second category of submissions made by Mr. Stoll I put in the category of sort of IGPC-specific.  We are unique in that we do have this one customer that, unlike the other 8,000, has a declining rate base for their specific asset that they can actually point to, and they obviously have certain dedicated O&M that we had to deal with at the last rate case, you know, maintenance on that particular pipeline, and they share some common costs, insurance, for example, which was the big line item we discussed in terms of common costs at the last rate case.


So we had included -- let me just break down those three bits.  We had calculated that, based on their pipeline being depreciated, that the impact on rates to IGPC, just on the capital cost, was 71,000 a year.  That's the $140,000 figure that Mr. Stoll referred to.  That's the two-year figure.  There will be a reduction in revenues.


The dedicated O&M is another category that we talked about at the last rate proceeding.  They bear full responsibility for that.  And then there is the share of common costs, which is obviously the link to our other ratepayers, and it is the point that you got to in your questioning of Mr. Stoll, in terms of, well, if you were NRG wouldn't you want more information about whether they would continue to receive revenues from you beyond 2016, and it is not just the revenues, but it's obviously, there is going to be a shifting of common costs back to the other 8,000 ratepayers if they disappear.


I also think that the two years tends to make sense in terms of giving us another two years to sort out what IGPC is doing.  Scott mentioned that they'd be increasing -- Mr. Stoll mentioned that they'd be increasing delivery requirements from NRG probably in two stages over 2015, and their current gas delivery agreement is up for renewal April 30th, 2015.  So they're not obliged to buy gas from us beyond April 30th, 2015.


Scott and I have had a preliminary conversation.  We have to renegotiate that now.  But the rubber on that issue hits the ground pretty soon, obviously, and I'm not so much fussed about what, you know, whether they want an increase next spring or next fall.  It is really, how long do you want gas for?  Will you take gas beyond 2016 on a firm basis, in other words?


So some of this gets worked out through 2015, maybe.  They may just want gas to 2016, but we do need the two years to sort out with them what's happening, and this gives us an opportunity to do that.


In terms of what we'd like, we'd like to file draft rate schedules for next year, and as part of that process we could provide this other information, both the generic information that Mr. Stoll has requested that would be of interest to the Board, the refinancing, the current financials, the operating expenses, and the ROE trend, and we could also deal as part of that with any issues with IGPC, and the Board has latitude under that scenario to treat them how they want, in terms of rates.


Finally, I guess the issue also goes to effort versus benefit here, right?  Filing a cost-of-service application for a utility of 8,000 customers is a massive undertaking.  To do that in uncertainty is very difficult.


In terms of the benefit -- rate benefits to IGPC, I've already said there is sort of $70,000 at play on the capital side.  You know, on the O&M side, who knows over two years, in terms of their share of common O&M expenses and, you know, any changes they might get on dedicated O&M.  I mean, we could revisit that and look at the cost allocation, but to sort of require a full cost-of-service application for all rate classes just, to me, doesn't seem like it would provide a huge amount of benefit, quite frankly, notwithstanding what I've had to say about the difficulties of bringing forward an application in the first place.


So those are my submissions.  Thank you.


MS. SPOEL:  Thank you.


MS. DUFF:  I do have a question.  Just one comment that you -- phrase that you used, talking about the April 30th, 2015 date, where the gas delivery agreement expires, you -- I was just trying to do the math.  Given that's a trigger date and you will then have more information, you said it gets worked out in 2015.


Perhaps you could do the math for me regarding what information you expect to have available when and the time you need to assemble the information required to have a cost-of-service application.


So this would -- hopefully your answer will explain why you need two years and not one.


MR. KING:  Our gas delivery agreement between NRG and IGPC does expire April 30th, 2015, so they have a committed daily volume that they take.  We have to negotiate that and put in place a new one April 30th, 2015.


We may at that point have greater certainty about their future, in terms of continuing to take deliveries from NRG.  We may not.  We may come up with a gas delivery agreement that they're only prepared to commit for a year or a year and a half, tied to the 2016 operating grant.  I mean, that's our fear, right, that they're going to commit for a year and a year and a half, tied to the operating grant expiration in 2016, and we are really no further ahead at that point.


They may go longer; they may not.  But there is certainly a, you know, there is an event that will cause that discussion to happen, right, because there will have to be a gas delivery agreement in place on May 1, 2015, and it will either be for a long term or it will be expiring sometime in 2016.


They may not know what the future holds beyond 2016, and they may know by April 30th, 2015, they may not.


MS. DUFF:  But you'll expect to have information available on May 1st, 2015, and so the time required for you to then assemble a cost-of-service application in time for our start of your 2016 rate year?


MR. KING:  The 2016 rate year would start October 1st, 2016.  If the information that we have on May 1st is that they're only prepared to commit to a gas delivery agreement that expires sometime in 2016, we actually are no further ahead, right?


MS. DUFF:  Uh-hmm.


MR. KING:  We have information, but it is no better than it is today, which is continued uncertainty beyond 2016.  If we have a gas delivery agreement where they are prepared to commit to 2020, then we can put in place a proper cost-of-service application.


In terms of the timing, Scott said six to nine months.  That's about right.

MS. DUFF:  Thank you.

MS. SPOEL:  Thank you.  We propose to break until 1:00 o'clock and come back with a decision at that time, if that's acceptable to all the parties.  We will adjourn until 1:00 p.m.
--- Luncheon recess taken at 11:28 a.m.
--- On resuming at 12:57 p.m.

DECISION:

MS. SPOEL:  Please be seated.  Good afternoon.


The Board has decided that we will approve the two-year extension to the IRM term requested by NRG.  The Board has no concerns about NRG's financial position, as its ROE has been reasonably close to the dead band.  NRG's service performance is also acceptable.


In making this decision, the Board recognizes IGPC's concerns about its continuing over-contribution to rate base, but the Board must consider the position of all customers and the finality of rates.  The suggestion that current rates remain interim for the next two years is not appropriate, as that would create too much uncertainty for other ratepayers and for NRG.


The Board notes that the IRM model is not based on a line-item review of costs, revenues, and cost allocation.  Inevitably some items will change more than others in ways that may favour one customer class more than others.


The Board does not unpack the IRM model to selectively address customer-specific concerns.  Therefore, the Board will not accept IGPC's request of a deferral account to track any over-contribution it may make to rate base associated with their dedicated pipeline.  If the Board were to do this it would need to track all other expenses and revenues.


The Board has considered whether a one- or two-year extension is warranted.  While the Board would prefer one year, the reality is that it takes about 15 to 18 months to prepare and have a cost-of-service application implemented by the Board.  So it is already too late for October 1st, 2015.


If NRG starts to prepare its application as soon as it knows what IGPC's gas service agreement will be effective May 1st, 2015, it can be done in time to have rates implemented on October 1st, 2016.


The Board expects NRG to adhere to this schedule, regardless of any lingering uncertainty about IGPC's future demand.  This is a normal business risk for utilities filing an application on a forward test-year basis.


During an IRM term, there is sufficient protection for unexpected developments through mechanisms such as Z factors and off-ramps.


The Board will also approve the DSM deferral account effective January 1st, 2015, as requested by NRG.


In terms of next steps, it appears to us that what is needed is for NRG to proceed to file its full application and supporting information for rate adjustments under IRM and to do so forthwith.


Although it's not needed for the IRM adjustment, we would like to comment on NRG's request that we order IGPC to provide financial information to NRG.  As IGPC is not regulated by the Board, we do not believe that we have the authority to order their information to be provided.  That's something that may come forward in the context of a gas supply agreement, but that's not a matter for the Board at this stage.


Are there any other matters?  Mr. Stoll?


MR. STOLL:  Just one question:  The current rates are interim.  Is the expectation that the IRM period would still be possibly effective as of October 1st of 2014?


MS. SPOEL:  That will depend when the application is filed by NRG, and that's -- the decision as to what the effective date of rates is is one made by the panel when it considers the application, since the -- we don't know what the timing is.


MR. STOLL:  Okay.


MS. SPOEL:  One of the factors is delay, but that can be taken into account.


Is there anything else?  If not, thank you all for your attendance today, and we're adjourned.

--- Whereupon the hearing adjourned at 1:02 p.m.
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