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Compendium of Documents of Northeast Midstream Lp
(re: Northeast's motion made pursuant to section 29(1.) of the

Ontorío Energy Boord Actl



Ontario Energy Board Act,1998, S.O. 1998, c, 15, Sched. B, s.36

Ontario Statutes
Ontario Energy BoardAct, 1998

Part III - Gas Regulation

S,O. 1998, c, 15, Sched. B, s. 36

s 36.

Currency

36.

36(1)Order of Board required
No gas transmitter, gas distributor or storage company shall sell gas or charge for the transmission, distribution or storage of
gas except in acco¡dance with an order of the Board, which is not bound by the terms of any contract.

36(1.l)Order of Board re Smart Metering Entity
Neither the Smart Metering Entity nor any other person licensed to do so shall conduct activities relating to the metering of gas
except in accordance with an order of the Board, which is not bound by the terms of any contract.

36(2)Order re: rates

The Board may make orders approving or fixing just and reasonable rates for the sale of gas by gas transmitters, gas distributors
and storage companies, and for the transmission, distribution and storage of gas.

36(3)Power of Board
In approving or fixingjust and reasonable rates, the Board may adopt any method or technique that it considers appropriate.

36(4)Contents oforder
An order under this section may include conditions, classif,rcations or practices applicable to the sale, transmission, distribution
or storage of gas, including rules respecting the calculation of rates,

36(4.l)Deferral or variance accounts
Ifa gas distributor has a deferral or variance account that relates to the commodity ofgas, the Board shall, at least once every
three months, make an order under this section that determines whether and how amounts recorded in the account shall be
reflected in rates.

36(4.2)Same

If a gas distributor has a defenal or variance account that does not relate to the commodity of gas, the Board shall, at least once
every 12 months, or such shorter period as is prescribed by the regulations, make an order under this section that determines
whether and how amounts recorded in the account shall be reflected in rates.

36(4.3)Same

An order that determines whether and how amounts recorded in a deferral or variance account shall be reflected in rates shall
be made in accordance with the regulations.

36(4.4)Same

If an order that determines whether and how amounts recorded in a deferral or variance account shall be reflected in rates
is made after the time required by subsection (4,l) or (4.2) and the delay is due in whole or in part to the conduct of a gas
distributor, the Board may reduce the amount that is reflected in rates.

36(4.5)Same
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Ontario Energy Board Act,1998, S.O.1998, c. 15, Sched. B, s.36

Ifan amount recorded in a deferral or variance account ofa gas distributor is reflected in rates, the Board shall consider the
appropriate number of billing periods over which the amount shall be divided in order to mitigate the impact on consumers.

36(5)Fixing other rates

Upon an application for an order approving or fixing rates, the Board may, if it is not satisfied that the rates applied for are just
and reasonable, fix such other rates as it finds to bejust and reasonable.

36(6)Burden of proof
Subject to subsection (7), in an application with respect to rates for the sale, transmission, distribution or storage ofgas, the
burden ofproofis on the applicant.

36(7)Order
If the Board of its own motion, or upon the request of the Minister, commences a proceeding to determine whether any of the
rates for the sale, transmission, distribution or storage of gas by any gas transmitter, gas distributor or storage company are just
and reasonable, the Board shall make an order under subsection (2) and the burden ofestablishing that the rates arejust and
reasonable is on the gas transmitter, gas distributor or storage company, as the case may be.

36(8)Exception

This section does not apply to a municipality or municipal public utility commission hansmitting or distributing gas under the
Public Uililies Act on the day before this section comes into force.

Amendment Ilistory
2003,c.3, s.30; 2006,c.3, Sched, C, s,3

Currency
Ontario Current to Gazette YoL 147:46 (November 15,2014)
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EB-20I4-0012

ONTARIO ENERGY BOARI)

IN THE MATTER OF the Ontario Energt Board
Act, 1998, S.O. 1998, c.l5 (Schedule B);

AND IN THE MATTER OF an Application by Union
Gas Limited, pursuant to section 36(1) of the Ontario
Energt Board Act,1998, for an order or orders necessary
to accommodate a new intemrptible natural gas liquefaction
service at its Hagar Liquefied Natural Gas facility.

APPLICATION



5

- Page2 -

The service will allow Union, with the new facilities that it will construct adjacent to

Hagar, to dispense LNG to LNG wholesalers or customers primarily for vehicle

transportation fuel. Union plans to offer this service beginning September I,2O!5.

The service will result in better utilization of Hagar. This better utilization will benefit

Union's ratepayers over the Incentive Regulation Mechanism ("IRM") term (2014-2018)

by contributing to regulated earnings subject to sharing. On rebasing, the revenue from

these services will form part of regulated revenue for ratemaking.

7. Specifically, Union applies to the Board for:

(Ð an order approving the proposed cost allocation methodology used to allocate
2013 Board-approved costs between liquefaction, storage and vapourization
fu nctions performed at Hagar ;

(iÐ an order approving the proposed cost allocation methodolo gy that allocates 2013
Board-approved Union North distribution costs to the Rate Ll service;

(iiÐ an order approving a new Rate Ll rate schedule and a cost-based rate to
accommodate an intemrptible liquefaction service at Hagar;

(iv) an order approving a maximum intemrptible liquefaction rate on short-term (i.e.
one year or less) liquefaction seryice equal to approximately three times the cost-
based intemrptible liquefaction rate;

(v) an order approving modifications to the Union North Schedule "4" to
accommodate Rate Ll gas supply charges expressed in dollars per gigajoules
($/GJ);

(vi) for such interim order or orders approving interim rates or other charges and
accounting orders as may from time to time appear appropriate or necessary; and

(vii) all necessary orders and directions concerning pre-hearing and hearing
procedures for the determination of this application.

This application will be supported by written evidence. This evidence will be pre-filed

and will be amended from time to time as required by the Board, or as circumstances may

6

8.

requffe.



Definitions and Exemptions - Ont. Reg. 161/99 (Ontario..., O. Reg. 161/99, s" 2

Ontario Regulations

Ontario Energy Board Act, 1998

Ont. Reg. L6t/99 - Definitions and Exemptions
Exemptions

O. Reg. 161199, s. z

s2.

Currency

2,

2(1) In this section,

rrClass A distributorrrmeans a distributorwith annual revenues ofmore than $1,000,000 fromrates and other charges approved
by the Board;

rrmotor vehicle fuel gas?t means gas that has been liquefied or compressed to 2100 or more kilopascals and is sold or prepared
and held for sale only for use as a motor vehicle fuel.

2(2) Section 36 of the Act does not apply to,

(a) a Class A distributor in respect of the sale, transmission, distribution or storage of motor vehicle fuel gas if,

(i) the value of the gas immediately before it was liquefied or cempressed into motor vehicle fuel gas is recorded
in a special account,

(ii) the value recorded is approved by the Board, and

(iii) all amounts recorded in the special account are reported as revenue for the purposes of section 36 of the Act; or

(b) any other person in respect of the sale, transmission, distribution or storage of motor vehicle fi.rel gas.

Currency
Ontario Current to Gazette YoL 147:46 (November 15,2014)
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ONTARIO ENERGY BOARI)

IN TIIE MATTER OF the Ontario Energlt Board
Act, 1998, S.O. 1998, c.15 (Schedule B);

AI\D IN THE MATTER OF an Application by Union
Gas Limited, pursuant to section 36(1) of the Ontario
Energt Board Act,1998, for an order or orders necessary
to accommodate a new intemrptible natural gas liquefaction
service at its Hagar Liqueflred Natural Gas facility.

APPLICATION

Union Gas Limited ("IJnion") is a business corporation, incorporated under the laws of

Ontario, with its head office in the Municipality of Chatham-Kent.

Union conducts an integrated natural gas utility business that combines the operations of

selling, distributing, transmitting and storing gas within the meaning of the Ontario

Energt Board Act, 1998 (the "Act").

Union hereby applies to the Ontario Energy Board ("Board"), pursuant to section 36(1) of

rhe ontario Energt Board Act, 1998 (the "Act") for an order or orders approving a new

intemrptible natural gas liquefaction service. The seryice will be provided at Union's

Liquefied Natural Gas ("LNG") facility Hagar, Ontario using liquefaction capacity that is

excess to utility requirements.

This service is in direct response to an increased interest in the use of natural gas, and

LNG particularly, as an economical and environmentally preferable fuel for heavy duty

vehicles.

J

2.

4.



A mtongas
Exhibit "E" to Affidavit of Joshua
Samuel sworn October 1Sth, 2014
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Spo0Uí Dhorgy CoDpt¡¡y

Non-Binding call for Express¡ons of lnterest for
Liquefied Natural Gas (LNG) Services

February t8th, 2Ot4

F,o. Box 2001' 50 Keil Drivo No'th, chatharn, oN, Nzrvf sM1 1vvlh,,¡¡iongas.com
llulotl Gas Limltctl Page 1 of6
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Â Spoctm llnorgy Crrmpirny

Cost Advantage:
When compared to alternative fuels like diesel and gasoline, LNG use can lower energy costs
by 30-40 percent. As a result of abundant natural gas supply in North America, the price of
natural gas is expected to remaln low and stable over the long term relative to hístoric
levels.

Environmental Advantages :

Union Gas is committed to minimlzing the effects of our operating facili¡es on the
environment' Any environmental impacts of new construction or ongolng operations will be
taken seriously and protect¡ve measures will be developed to avoid or minimize effects, LNG
can also help address envÍronmental concerns llke climate change and smog, offering green
house gas emlssions reductions of up to 2B%,

LNG Safety:
Our highest priority is the safe operations of our facilities for the public and our workers.

The Hagar LNG Plant is designed to meet stringent safety codes and requirements of the
Canadian Standards Association and the Technical Standards and Safety Authority. The facility is
manned 24/7 and has multiple safeguard measures in place, including the ability to shut down
the system at anytime.

Customers will be responsible for the transportation of the LNG from the Hagar LNG plant to
market.

Who Will Benefit:
Local Communities

' Experienced contractors will use local resources to construct the facilities, and where
possible, will procure material from the local community,

o Local communlties also benefit from taxes that Union Gas pays to the municipality
annually for its existing Hagar LNG plant.

Ontario
o Líquefied natural gas wlll play a key role ln meeting ontarlo's future transportation fuel

needs and in helping the provlnce meet greenhouse gas emissions targets,
o The benefÍts of LNG have prompted plans to build refueling stations in the United States

and Canada along maln trucklng corrldors. The Hagar Project will help support such
inltiatlves.

o The Union Gas Hagar facility is currently the only existing Ontario based LNG plant and it
presents an opportunlty to offer a servlce wlthout the need to construct a new facility.. The use of LNG is limlted to transportation fuels.

lìO, Box 2001, õ0 Ksil Drlvo Nor.tì, Cìrnlhorl, ON, NTlvf SM.l lrnr$,,uniougas.conr
Urrion Gns Lin:itorl Page 6 of 6



Filed: 2014-08-12
EB-20t4-00t2
Exhibit B.Energy Probe. 1

Pase I of2

UNION GAS LIMITED

Answer to Interrogatory from
Energy Probe

Exhibit A, Tab 1, Page 1, Line 11ff

The sale, transmission, distribution or storage of motor vehicle fuel gas by a
person other than a Class A distributor is exempted from Section 36 of the OEB
Act by Section 2. (2) (b) of O. Reg. 161199.

a) Why does Union want to provide this proposed LNG Transportation Fuel Service as a
Regulated Service/Rate rather than as a non-utility business? Please provide the regulatory
case/rationale for this.

b) Assuming Union would provide the LNG Transportation Fuel as a non-regulated service and
Union "LNG" paid Union Gas for the appropriate costs for use of the utility assets at the
Hagar facility, what would be the reduction in the annual revenue requirement related to
Hagar? Please provide a schedule that shoes the allocated costs and shows the annual revenue
requirement change over the IRM period.

c) Would this change to revenue (assuming Union '(LNG" is responsible for capital) be
considered a Y factor under the IR regime? Please discuss in detail and in particular
alternative regulatory treatments assuming LNG Transportation Fuel is a non-utility business.

Response:

a) Please see the response to Exhibit B.Staff.6.

b) Under a scenario where Union provided LNG for transportation fuel as a non-regulated
service and Union "LNG" paid Union for the appropriate costs for the use of the utility assets
atHagar, there would be no reduction in tbe 20t3 Board-approved revenue requirement
related to Hagar during Union's 2014-20L8IRM term.

As described at Exhibit A, Tab 1, page 1, the revenue from the proposed liquefaction service
will contribute to utility earnings subject to sharing over the IRM term. Regardless of
whether Union provides the liquefaction service to LNG wholesalers/customers or Union
"LNG", the revenue will be included in utility earnings subject to sharing.

Upon rebasing, Union anticipates that there will be a reduction in the revenue requirement at
Hagat allocated to existing ratepayers. The revenue from the liquefaction service will also
form part of regulated revenue for ratemaking purposes.



Filed: 2014-08-12
EB-20t4-0012
Exhibit B.Energy Probe. I
Page2 of2

c) Under the assumption that Union would provide the LNG transportation fuel as a non-
regulated service, the revenue from a non-regulated service would not be considered as a y
factor.



Filed: 20t4-08-t2
EB-20t4-0012
Exhibit B.Staff.6

UNION GAS LIMITED

Answer to Interrogatory from
Board Staff

Reference: Exhibit A / Tab I lPage 15

Union has indicated that it will provide liquefaction service under a new Rate Ll rate schedule

How does Union intend to proceed if it does not received approval from the Board to charge a

regulated rate but does receive approval to provide the new service? In other words, Union

would be free to charge a market or unregulated rate for the new LNG service.

Response:

The primary pu{pose of the Hagar facility is for system integrity needed to support regulated

operations. There is no change to this pu{pose or operations as a result of this application. The

proposal to provide a small amount of intemrptible LNG service is a form of asset optimization

which will ultimately benefit ratepayers upon rebasing. During the IRM term, the intemrptible

service and revenue will contribute to regulated earnings, and may affect earnings sharing. For

LNG that is used exclusively as a transportation fuel and is therefore subject to regulatory

exemption, a new stand-alone plant investment and related services would not be regulated. This

is not the case with the Hagar facility. For LNG that is used for purposes other than

transportation (i.e. non-exempt), a new stand-alone plant investment and related services should

be subject to competitive market and regulatory forbearance determinations.



EB-2014-0012

ONTAIIIO ENERCY BOAIID

lN 'tHE MATTER OF thc Onturio lincr¡pt Board tlct,1998, S.O.

1998, a. 15. Schedule B'

AND lN THD IVIATTEII'OF ân ApplÎcation by Union Cas

Limitcd, pursu¿¡nt tgsectlon 36(l) Ql'the Onlctt:io llncrgy Boctrd

Acl, l998, lbran ordcr or ordqrg upprovingrates and other oharges

f'or ar¡ interruptibic natural gas liquclàction service.

UNION GAS MOTION RESPONSE.

RE MOTION BY NORTHEAST MTDSTIIEAM

Oqtober 23,2014
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t5.

r6.

17

(sec Exhibìt B.S1alti6) (Van Der Paslt .A,flìdavit, Schcdulg 'C'). Union bclicves this is an

important distinction. As the market dovclops, the Board will have ample time to

consider thc compêtitivcnsss ol'the market (Van Der Paclt ¡\l'lìdavit, Schedule 'C'). At

prc-scnt, giVcn thc inarkct in gencral and the ciircumstunccs rclaled to lhc I'lagar llacility

that at'lbct Unionìs particípa1"ion in that markel, Union bclicvçq l'orbearance as sr:ught by

Northcast isprcmáture and not an issue that the lloard needs to consider as part ollthis

Þroceeding.

Llowever; with respect to new grcenlìcld-typc [,NC developmerils that are independent oi'

the ftgulated operations, it is'U nion's: cxpectation' that Such deve lopments would làll

outside ol'ratc regulation and, bc'thc subject of a scctien 29( l) appliqatíon" Sueh an

applioation would extcnd to,all LNC lucl uses, not just for LNC that is used exclusively

as â transportation fuel and is therefore subject to regulatöry exemplion, which can be

supplied by a rrew stand.alone ptant investment. This is not the case with the l'lagar

facility (Van Der Paelt AffÏdavit, Scþe{ule'C')"

h'or thc reasons, noted abovs, Union believcs that this'is not thc time.or pro-ceeding for the

Boarcl to makç a detçrmination specific to the competitive nature of the LNG market. Ths

Board can and should proceed with hearing Union's application and setting a rate and

approving the related cost allocation mçthodolpgies for the utilïty,

Should the Board, however, agree with Northeast's Motìon, Union will, in any event,

rçqUire. the Boar-d to make a finding on its:cost allocation methodologies .as'Set oUl in

Union's updated prq-filed evidence.

UNION GAS LIMITED
P,O. Box 2001
50 Keil Drive,North
Chatham,.ON N7M sMf

1229-2103 t8299996.1



E'B-2014-0012

ONTÁRIO ENERGY BOÁRD

IN TI{E MATTER OF the Ontario Eneryy Bomd

Act,7998, S.O, 1998, c. 15 (Schedule B);

.AND IN THE MATTER OF an Application by
Union Gas Lirnited, pursuant to secdon 36(1) of the
Ontarìo Eteryt Board Act, 1998, fot an otdet or otdets

necessary to accommodate a new interruptible flatural gas

liguefaction service at its Hagat Liquefied Natwal Gas Facility.

REPLYAFFIDAVIT OFJ. STEPHEN GASKE
ON BEIIALF' OX' NORTTIEAST MIDSTREAM LP

(SwomNovembet 612014)

1"



1 Although somewhat less capaaty may be available due to occasional stops fot maintenance, these

2 figures indicate the apptoximate magnitude of distdbution system use and the volumes available fot

3 LNG fuel sales. From this it can be seen that intettuptions will be rtre and that disttibution system

4 integrity could easily become the activity that is incidental to the LNG fuel service activity, Thus, it

5 would be incorrect to conclude that the H^g facility has special citcumstances that tequire the

6 Boatd to regulate its LNG fuel ventute.

7 5, Patagraph, T of Union's Response argues for tegulating the competitive LNG fuel venture

8 becaus e: "Flr stotagq (Jnìon's in-frarchíse and ex-francbise requìnmants perc easier to deternine and ultìøateþ

9 seþarate," Howeyef,, Union is ptoposing to spend $9,9 million on inctemental facilities, mostly fot

10 dispensing and pumping facilities that have nothing to do v¡ith gas distribution operations, These

7I costs are easily separated ftom utiJity tequitements and there is no teason fot the Board to tegulate

LZ these facilities or to ultimately roll them in with ÏJnion's gas distribution tate base in the future.

13 6. Similad¡ while cost allocation sometimes can be complicated, it is an integtal paft of

t4 ratemaking and not beyond the ability of Union ot the Board, Union indicates that in the second

t 5 half of 2016 only 752,640 GJ (305,280 GJ on an annuatized basis) of its liquefaction capacity will be

16 used fot tNG fuel service, but that rwice as much capacity (610,560 G) *ill be used fot LNG fueI

t7 service in 2078.1 In ordet to allocate costs between tegulated utility and competitive non-utility

18 services Union and the Board would need to detetmine how much of the Hagat liquefaction and

19 storage capaaty is excess to utility needs at this time. That exetcise should be no mote difficult than

ZO determining how much storage capacity was excess to utility needs in the NGEIR proceeding.

3

I Exhibit,\, Tab 2, Schedule 5, line 9.



Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Sched. B, s.29

Ontario Statutes

Ontario Energy BoardAct, 1998

Part II - The Board

S.O. 1998, c, 15, Sched, B, s. z9

s 29.

Currency

29.

29(l)Refrain from exercising power

On an application or in a proceeding, the Board shall make a determination to refrain, in whole or part, from exercising any

power or performing any duty under this Act if it finds as a question of fact that a licensee, person, product, class of products,

service or class of services is or will be subject to competition sufficient to protect the public interest.

29(2)Scope

Subsection (l) applies to the exercise of any power or the performance of any duty of the Board in relation to,

(a) any matter before the Board;

(b) any licensee;

(c) any person who is subject to this Act;

(d) any person selling, transmitting, distributing or storing gas; or

(e) any product or class of products supplied or service or class of services rendered within the province by a licensee or

a person who is subject to this Act.

29(3)Where determination made

For greater certainty, where the Board makes a determination to refrain in whole or in part from the exercise of any power or

the performance of any duty under this Act, and does so refrain, nothing in this Act limits the application of lhe Competition

Act (Canada) to those matters with respect to which the Board refrains.

29(4)Notice
'Where the Board makes a determination under this section, it shall promptly give notice of that fact to the Minister

Currency
Ontario Current to Gazette Yol. 147:46 (November 15,2014)
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Ontario
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Declslol.l wrrH Reeso¡ls

Whereas the FERC focuses on the HHl, the Competition Bureau looks at market share

to assess the potential for unilateral exercise of market power and generally will not

challenge a merger if this indicator is below 35%. For assessing coordinated exercise

of market power, the Bureau looks at the four-firm concentration ratio (the post-merger

combined market share of the four largest firms) and generally will not challenge a

merger when this indicator is below 65%.

Board Findings

The question before us in this proceeding is unlike that addressed by the Competition

Bureau in a merger application or by the FERC in an individual application for market-

based rates. The Board has entered into this broad-based inquiry to determine whether

it will refrain from regulating storage rates in Ontario. However, the Board finds that

there is much to be gained from considering the approaches of others in determining

questions of market power - both the analytical tests used and the actual application in

specific cases.

Enbridge argued that the Board can use the CRTC's approach to forbearance as a

model for an appropriate analytical framework. Enbridge further argued that FERC's

Order 678 amounts to a recognition by FERC that its assessment of market power

should be less restrictive in order to encourage the development of storage and in order

that customers get the benefits of reduced price volatility and greater assurance that

peak demands will be met. Enbridge reasoned that the Board should not take guidance

from FERC decisions which took a narrow approach to the assessment of market power

because the FERC itself has moved away from this approach.

The Board notes that while the experts and intervenors differed as to how the test

should be applied, there was little disagreement as to the key components of the

analysis, namely those followed in the MEGs:

ldentification of the product market;

30



Declslo¡r wrrx Reaso¡¡s

ldentification of the geographic market;

Calculation of market share and market concentration measures;

An assessment of the conditions for entry for new suppliers, together with any

dynamic efficiency considerations (such as the climate for innovation and the

likelihood of attracting new investment).

The Board finds that this approach is the appropriate means by which to determine

whether Union or Enbridge have market power and whether the storage market is

competitive. This approach encompasses the key components of the approaches used

by the FERC and the Competition Bureau. Having determined the appropriate

analytical framework, we turn now to the application of the framework to Ontario.

We will address each of the four components; we will also address the price impact

issue raised by Mr. Stauft, an expert witness sponsored by a number of consumer

intervenors. His analysis asserted that a comparison of the market price and the

regulated price can be used to assess market power.

3.4 IDENTIFICATION OF THE PRODUCT MARKET

The product market identifies a set of products that are reasonably good substitutes for

each other. ln other words, where buyers will respond to a price increase by switching,

in signifícant numbers, to a substitute product, the two products should be considered

as belonging to the same product market. lt should be noted that since storage has

several distinct functions, including seasonal balancing and meeting short-term demand

peaks, it is arguable that more than one product market may be identified for the

different functions of storage.

Concentric Energy Advisors (CEA) provided expert evidence on behalf of MHP Canada.

CEA suggested that the relevant product market would include physical storage, local

production from the regions in the relevant geographic market, pipeline capacity in the

relevant geographic market contracted by marketers either directly or as agents for

I

3I



Dectsror.r wttn Reeso¡ls

4. COMPETITI ON AND THE PUBL¡C INTEREST

Although the Board has determined that the storage market in Ontario is subject to

workable competition, the Board must also determine whether the level of competition is

or will be "sufficient to protect the public interest", This is a key element of section 29.

There has been considerable debate in this proceeding regarding the meaning of

"public interest" in section 29. The public interest is multi-faceted and dynamic, but it is

important to clearly identify how the Board will assess whether the public interest will be

protected by competition if the Board refrains from regulating storage rates.

Board Findings

The public interest can incorporate many aspects including customers, investors,

utilities, the market, and the environment. Union and Enbridge argued for a narrow

definition of the public interest. ln their view, competition itself protects the public

interest, and once the Board has satisfied itself that the market is competitive, the public

interest is protected by definition. The Board finds this to be an inappropriate narrowing

of the concept. Competition is better characterized as a continuum, not a simple "yes"

or "no". The Board would not be fulfilling its responsibilities if it limited the review in the

way suggested without considering the full range of impacts and the potential need for

transition mechanisms and other means by which to ensure forbearance proceeds

smoothly.

Some of the intervenors took the position that the public interest review should be

focussed on the financial impacts. For example, Schools argued that the Board should

look at the benefits and costs of forbearance, and in its view, the costs include a

possible transfer of between $SO million and $174 million from ratepayers to

shareholders (arising from the proposed end to the margin-sharing mechanisms and the

42
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consumers. As the Federal Communications Commission noted, the costs include

reducing the firm's ability to react rapidly to the changing market conditions, dampening

incentives to innovate and wasting resources through the regulation of firms that have

no market power.2u

There are degrees of competition in any market. They range from a monopoly, where

there is a sole seller, to perfect competition, where there are many sellers and no one

seller can influence price and quantity in the market. lt is not necessary to find that there

is perfect competition in a market to meet the statutory test of "competition sufficient to

protect the public interest"; what economists refer to as a "workably competitive" market

may well be sufficient.

It is also important to remember that competition is a dynamic concept. Accordingly, in

section 29 the test is whether a class of products "is or will be" subject to sufficient

competition. ln this respect parties often rely on qualitative evidence to estimate the

direction in which the market is moving'

3.2 ONUS

One of the issues raised was who has the onus in the NGEIR Proceeding. Generally,

the onus is on the applicant. Most intervenors argued that the onus was on Union and

Enbridge. The utilities and their affiliates disagreed. MHP, for example, countered that

the onus was on any party seeking to change the status quo. ln its view, Union has

been selling storage at market.based rates for many years and that represents the

status quo.

Some have argued that the ex-franchise prices are not competitive and that the

framework should be revisited. Union itself is proposing to freeze the allocation of cost-

based storage to in-franchise customers, and to acquire incrementalvolumes at market-

tu Further Notice of proposed Rulemaking,S4 FCC 2nd 445 at472-74,478, (1981)
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Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Sched' B, s' 2

Ontario Statutes

Ontario Energy Board Act, 1998

Part I - General

S.O. 1998, c. rS, Sched. B, s. z

s 2. Board objectives, gas

Currency

2.Board objectives, gas

The Board, in carrying out its responsibilities under this or any other Act in relation to gas, shall be guided by the following

objectives:

1. To facilitate competition in the sale of gas to users' 
I

2. To protect the interests of consumers with respect to prices and the reliability and quality of gas service.

3. To facilitate rational expansion of transmission and dishibution systems'

4. To facilitate rational development and safe operation ofgas storage.

5. To promote energy conservation and energy effrciency in accordance with the policies of the Government of Ontario,

including having regard to the consumer's economic circumstances'

5.1 To facilitate the maintenance of a financially viable gas industry for the transmission, distribution and storage of gas.

6. To promote communication within the gas industry and the education of consumers.

Amendment History
2002, c.23, s.4(2);2003,c.3,s.3;2004, c. 23, Sched. B, s.2;2009, c.12, Sched' D, s' 2

Currency
Ontario Current to Gazette YoI. 147:46 (November 15,2014)
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DecrsroH wrtn Renso¡ls

Regulators in Canada and the United States offered two related grounds for

forbearance. The first was that markets were being redefined by new technology and,

therefore, competition rather than regulation could produce better outcomes in terms of

the quantity and prices of goods and services, all of which would maximize social

welfare. Much of the early work was done in the telecommunications industry. Not

surprisingly, the absence of market power was held by both the U.S. Federal

Communications Commission and the Canadian Radio-television and

Telecommunications Commission (CRTC) to be sufficient grounds for the exercise of

regulatory forbearance.23

The Telecommunications Ac(4, which came into effect October 25, 1993, created the

first statutory provision relating to forbearance in this country. Section 34 reads:

Where the Commission finds as a question of fact that a telecommunications
service or class of services provided by a Canadian carrier is or will be

subject to competition sufficient to protect the interests of users, the

Commission shall make a determination to refrain, to the extent that it
considers appropriate, conditionally or unconditionally, from the exercise of
any power or the performance of any duty under sections 24,25,27,29, and

31 in relation to the service or class of services.

The CRTC between 1994 to 2007, pursuant to that section 34 decided to forbear from

regulating telecommunications terminal equipment, cellular telephone and paging

service, satellite services, data and private line services, internet services and ultimately

long distance services.2s

It is important to remember that the public policy rationale for forbearance is not limited

to the belief that competition provided adequate safeguards in workably competitive

markets. The second ground for forbearance is based on concerns related to regulatory

costs. Those costs are not limited to the financial burden on utilities and ultimately

"FurtherNoticeof Proposed Rulemaking, 34 F.C.C.2d445,a|472-74,478(1981). See, Enhanced

services, Telecom Decision CRTC 84-18, al6-17,118 CAN GAZETTE PT 1,6117,at6123-25 (12-July,

1984).

'a Telecommunications Act S.C. 1993 c.38

'u Exhibit E, Tab 2, schedule 1, Attachment 2
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Exhibit "E" to

Affidavit of Joshua Samuel sworn

October 15,2014O mrongas
^, 

spoutnr Irlmrgj/ coÐP¡tnY

Non-Binding Call for Expressions of lnterest for
Liquefied Natural Gas (LNG) Services

February 18th, 2OL4

Union Gas Limited ("Unlon Gas") is conducting this non-blndlng call for expressions of lnterest

in support of a proposalto offer lÍquefaction (LNG)services at the Hagar LNG Plant located near

Sudbury, Ontario. lnterested partles are asked to express interest in this liquefaction service

dispensed by Union Gas FOB at the Hagar LNG Plant.

7OO MK M or Highway from Hagar LNG Plant:

Map data: Google, National lnstltute of Statlstics and Geography

P,o, Box 2001, 50 Keil Drlvo Nor'Ûr, CìratJ:orn, ON, NTlvf 5M1 rvlvlr',rtnfo¡rgas.com
Urúon Gas I"inritod

Page 1 of6
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ONTARIO ENERGYBOARI)

IN THE MATTER OF the Otttøio Erotgt Board

Act, 7998,S,O. 1998, c, 15 (Schedule B);

AI{D IN THE MATTER OF an Application by

Union Gas Limited Pursuant to section 36(1) of the

Ontørio Ettetgt Boad Aet, 1998, Íot an otder ot otdets

necessary to accommodate a new intetruptible natutal gas

liquefaction se¡rice atits Hagar Liquefied Natural Gas Facility'

AFFIDAYIT OF I. STEPHEN GASKE

ON BEIIALF ON'NORTHEAST iltrDSTREAM LP
(Swom Octobet t5'2014)



1 modula nzed, pottable natural gas Jiquefaction plants that can be moved to flev/ locations as the

2 matketchanges,ll

3 77, It is not clear zt this time which alternarive LNG fuel liquefaction and disuibution business

4 model - pdvate fleet Iiquefactior¡ large plant liquefaction with delivety by tanhet Eucks, micro-

5 liquefaction plant, pofiable liquefaction plant, ot some othet alternative - will prove to be the best

6 business model for serving the various citcumstances of customets as the LNG altetnative fuel

7 market develops in the future. -An untegulated competitive market will be the best wây to sort out

8 which business models best serve the needs of consumets'

Competition in the Fuel Market

1g, In assessing Union's ptoposal to use Hagar to ptovide ftansportation fuel, the relevant

ptoduct is fuel fot heavy duty transportation engines (i.e., diesel and LNG), and the actual and

potential competitots in this market include tefineries that supply diesel fuel, latge liquefaction

facilities thar can ptovide LNG by tanher ruck to fueling stations, and small facilities that ptovide

on-site liquefaction at LNG fu"litg stations'

lg, Based on the 700l('.n radius shown on the matket 
^re^m P that Union Gas ptovided as part

of its Call for Exptessions of fntetest fotHagat liquefaction services (Exhibit 7, attached hereto),

the relevant geogtaphic rnadret is, at a minimufr\ Ontatio, Quebec, Miðhig"n, Wisconsin, fndiana,

pennsylvania, Ohio, New Yorlq and Vernont. In addition, the fact that LNG fuel ptovidets

located in euebec and Indianalz alteady ate serving the Ontatio rnathet, as shown on Exhibit 5,

indicates that those locations, and othet locations that are a similat distance ftom Ontatio, are within

the relevant geogtaPhic rnatket,

9
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l1

t2 to Staff.3: .,Both rvill source LNG from the most economical supply available looking

ding the nah:ral gas price, liquefaction charges, and transportation costs."
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ONTARIO ENERGY BOARI)

IN THE MATTER OF the Otttario Erctp Board

Act,7998,S,O. 1998, c, 15 (ScheduleB);

AIID IN THE MATTER OF an Âpplication by

Union Gas Limited Pursuant to section 36(1) of the

Ortario Energ BoatdAct, 1998,fotan order ot otdets

necessary to accorr¡modate a newintetuptiblc natutal gas

liquefaction service at its Hagar Liquefied Natural Gas Facility'

AFFIDAVIT OFJ. STEPHEN GASKE

ON BEIIALF OF NORTHEAST NfrDSTREAM LP
(Sworn Octobet 15, 2074)



1 witldn 
^ 

ye r, Alternativei¡ within less than 
^ 

year. an uncompetitive LNG fuel ptovidet could lose

2 even larger potions of its market to (i) othet existing LNG fuel ptoviders, (ü) non-stationary

3 liquefaction facilities, and/or (-) b" fotced to bid for long-tetm conttacts against developets who

4 could propose to construct new liquefaction facilities in response to uncompetitiveþ high prices. In

5 these cfucumstances, the matlcet fot heavy duty ttansportation fuel meets the Competition Buteau's

6 standard that a competitor would not be able to ptofiøbly sustain a ptice that is five petcent above

7 the competitive mæket level for 
^yeuf, 

In othet wotds, competition in this mafket is sufficient to

8 ptomote the public interest,

23, If one wefe to limit the matket pov¡ef analysis solely to LNG ttanspoftation fuel and exclude

diesel fuel from the anaþis, the conclusion that competition is sufficient to Promote the public

intetest would still apply. Notmall¡ one would look at the telative matket shates of competitots

and the degfee of rnatket concentfation. Flo.ñ¡evet, the nattowly-defined LNG fuel matket is so new

that existing market shates of LNG ptoviders are not particularly relevant. Moteovet, this

ptoceeding involves a proposal for Union to entet a new rnarket for which it does not alteady have

rnadret shate. Consequentl¡ I believe the focus of the LNG fuel competition analysis should be on

the extent to which thete ate baniers to competitive entfy as this matket develops, and whethet

IJnion's proposal will encoufage or inhibit competition in the developing matket.

24. The LNG ttansportation fuel matket has chatactetistics that ate conducive to a competitive

rnarket because the provision of LNG ttanspottation fuel is an activity fot which there afe no

unusually high barders to competitive entry. Lþefaction facilities ale not ovedy difficult to

constftlct and both large and small liquefaction facilities used for vatious PufPoses alteady exist

throughout North America, Moreover, the liquefaction facilities requited to provide tlris service can
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ZO. It should be noted that actual or competing fuel ptovidets do not need to be located within

the 700 km radius of Union's H^gt facility market to effectively compete in this mathet, Instead,

fuel ptoviders that can economically supply significant ateas of Union's ptoposed market are

relevant competitors. For example, a distant refinery that cøn ship diesel fuel by pipeline, rail ot

ffuck into Union's proposed market æea would be a patticipant in the matket. Similady, a

Iiquefaction før;l)tty located outside of the }jrugar geographic matket that is teasonably close to

portions of that market could have an effective matket reach by tanket ttuck that ovedaps with

Hagat,s 700 km radius. For example, the highway travel distance from the UGI LNG faciJity in

Temple, pennsylvania to I(inçton, Ontatio, is neady identical to the ffavel distance ftom Hagat to

Kingston (570 km v, 550 km), even though the UGI LNG liquefaction facility is outside oÍ Hagar's

700 km radius. Similarl¡ the Citizen's Gas liquefaction facilities in Indianapolis are outside of the

700 km radius, but they also are providing LNG to the ontatio matket,

27, The market for fuel for heavy duty transportation vehides is highly competitive within the

geographic market of Union's Haga.tliquefaction Êacitty, In otder for LNG to inctease its shate of

the transportation fuel market, fleets and othet ttuck oPetators must be convinced to switch ftom

diesel fuel to LNG. The market for diesel fuel is a well-established competitive market. Fot

example, as shov¡n on Exhibit 6 of this affrdavitt,Imperial Oil, Shell, Suncot and Ulttamar all opetate

refineties in Ontar{o and Quebec and there arc 25 different companies that opetate refineties

producing diesel fuel in the u,s. Northeast and Midwest eAD 1 and2),

22, Even after a heavy duty truck operator s'ivitches ftom diesel to LNG the LNG proposition

tnust continue to be competitive ot the opetator will switch back to díesel ot switch LNG ptoviders.

Given that heavy-duty fleet operators replace their equipment as often as every fout years, an

uncompetitive LNG fuel ptovider could lose as much as 25 petcent of its marlçet to diesel fueI

9
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ONTARIO ENERGY BOARI)

IN THE MATTER OF the Oøtario Erctgy Boøtd

Act,7998, S.O, 1998, c, 15 (Schedule B);

AND IN THE MATTER OF an Application by
Union Gas Limited, Pursuant to section 36(1) of the

Oúario EnrgtBoardAct,7998, fot an otdet ot otders
riecessary to accotrho date a nevt inter:rrptible natutal gas

liquefaction service at its Hagar Liquefied Natural Gas Facility.

NOTICE OF MOTION



(Ð

-3-

Íequfuements. In its material filed in support of iæ application, IJnion asserts that

the liquefaction and storage capacity at the Haget facility exceeds that which is

required for system integrity tequfuements and thus it seeks to sell excess LNG

capacity to wholesalets of customets (ex-franchise) ptimæûf fot vehicle

ttansportation fueL Union has applied to the Boatd fot an otder approving a new

Rate L1 rate schedule and a cost-based rate to accotnmodate an intetruptible

liquefaction ses'ice in Hagat, Ontario.

\lith Northeast's entry into the LNG mad<et in Ontario, thete will be an incteased

numb*ofmar{cetpatticþantscompeting'¡¡itheachothetwithoutthebenefitsof

being able to shield themselves ftom investment risk, The potential entry by Union

into the LNG matket on 
^ 

t^te tegulated basis, whete its existing distribution

customers take on the investment ds\ is incompatible with the development of a

competitive market and will not facilitate competition in the rnatket of selling LNG

to usets,

0^) Union's ptoposed enffy, as set out in its application, falls squateþ within the

provisions of section 29(\ of the ,{.ct. LNG in the transpottation matlçet is a

product subject to competition sufficient to Protect the public intetest,

(Ð The public interest relevant to assessing whether competition is sufÉcient is the

opetation of the competitive madçet.

0 Such fr;tther urd other gtounds as counsel may advise and the Boatd tnay permit.
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ANID IN THE MATTER OF an Application by

Uaion Gas Limited, Putsuant to section 36(1) of the
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AFFIDAVIT OFI. STEPHEN GASKE
ON BEIIALF OF'NORTHEAST MIDSTREAM LP

(Sworn October 15, 2014)
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7. The NBB also has recognized the importance of allowing competitive markets to work For

examPle, in OH-1-2009, the NEB stated:

In general, the public interest is served by allowing -competitive 
fotces to work,

e*"ãpt where thete are costs that outrveigh the benefits.3

Determlnatlon of Retevant Product and Geographlc Market

8. fn assessing whether a rnadret is wotkably competitive it is first necessary to determine the

relevant ptoduct and geographic markets. The ability of competitots to ptovide good substitutes fot

the company's products in a timely manner is the standard that is typically used in market-power

detetminations, The Competition Bweau oÍ Canada ("Buteau") specifies the following standatd for

defining the televant market:

"Conceptuall¡ a relevant market is defined as the smallest group of ptoducts,

includin at ieast one product of the metging parties, and the smallest geogtaphic

area, in *fti"h a sole ptofit-maximizing seller (a "hypothetical monopolist'') would
impose and sustain a small but significant and non-transitory inctease in ptice

('SSNIP') above levels that would likeþ exist in the absence of the merger. In rnost

cases, the'Bureau considers a five petcent price increase to be significant and a one-

year petiod to be non-transitory, Matket characteristics may suppoft using a different

price inctease or time Pedod." 
a

In ofher words, the Competition Bureau considets a rnatket to be workably competitive if no

company can Íaise pfices more than five percent above a competitive mafket level for a petiod of a

yeat ot mofe,

g, Once the relevant product and geogtaphic matkets are determined it is then necess aty to

determine whethet a company is able to exetcise matket pov¡er. A cornmon approach to this

analysis is to calculate the telative market shares of the competitors who are abezdy selling the

product in the relevant market. If thete afe numefous competitors in the televant matket and no

3 NEB, Reasons for Decision, OIJ-7-2009' p, 32,

a MeryerEuÍoreenent Gtideliuet, Competition Buteau Canada, Revised October 6,20L7,para. 4,3, footnote omitted'
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ONTAITIO ENERGY BOAIID

IN THE MATTER OF tho Onturio Lncr¡¡¡t. Board..lct, /998, S.O.

1998, c, I 5. Str.hedulc B;

AND; tN THE ùIATTEI{ OF an Aþplication by Union Gas

LimitçrJ, pursuant to scction 36( l) otrfhc Ónlat'io llnergt Bt¡qrd

Açt, 1998, ilq.r an'trrdsr or qrdcrs qpproving, rales and pthcr charges

I'or a¡r intqrruptibie natural gas liquel'action seryiçe.

UNTON GAg. MOTION NESPONSE

RE MOTION BY NORTTIEAST MIDSTREAM

Octobçr 23,2014

It229-2lo3 t82999eô.t



.2.

4 In Union's vi'cw, thc markct l'or l,NG âs a transportation lúel will be compctitive. Union

madc fhis samc assction both in its prc.lilcd evidcncq and interrogatory rqsponses. ln

läçt, asidc lio¡n cqrtain as$crtions, which.Union disagrccs with and corrects bclow, Unibn

does not opposc thc ovcrall basis'ol'thc Motion, purticularly in respcct oll l,NG läcilitics

thât arc grcenlìeld.

However,. Union's application I'or a ragulated intcnuplible liquefaction rate is based

uþon the specilic and uníque circumstanccs relaied to Union's l-lagar LNG lhcility (the

"tlagar llacility" or "l lagar"), Because ol'these unique and spccilic circumstances, a

request lbr lbrbearancc under Scction 29 otthe Onlaria' Energt Board Aclrelated to the

LNG market in gcneral is premature and should not be heafd at this ti'me in this

proceeding.

IJ n iq ue o n d S p ec ific C Í rc un¡ s la n: ces

6. 'l'he unique and specilìc circumstances that give rise to Urrionls request for a regulated

liquefactìon ratc art as lbllows;

(a) The l.lagar fhcility is a regulated asset that is requirgd for system integrity

purposes. Unioû is only- offering an interruptible liquefaction service, and the

associated LNC, to the extent that there is liquefaction capacity that is excess to

utility requiremehts (Fay Affidavit, Sohedule 'A'),

(b) Because of Hagar's importance for system integrit¡t, Union can only offer the

liquefactiqn seryicç on an intenuptible basís. The servíce is effectively controllecl

b¡l Union'sdistr,ibution needs should there.be a system ìntegrÍty event (Fay

Affìdavit; Schedule'A').

(c) Due to the constraints on Hagaf's LNC volume under the liquefaction service ahd

the intemrptiblE nature of the proposed service, there is a limited. supply of LNG

availabie at the Hagar Facility. For this reason, the qualitV of service is iower than

thar offered by a greenfield facility. The available marketable LNG at Hagar is

estimated to be only 5 percent of the projected völume of the Northeast facilìty. In

Union's view, Hagar will have no material impact on fhe overall competitiveness

5.

I 1229-2103 18299996.1
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ONTAIIIO ENERGY BOAIID

tN THE MATTER OF the Qnturio ltnergy Board.Act, 1998,5.O.
1.998, c. 15. Sohçdulc B;

AND lN THE IVIATTDR OF an Âpplication by Union Gas

LÍmited, pursuant (o scctìon 36( I ) ql'fhc Aflarío linergt 'Board

Acl, 1998, fbr an ordcr or ordçrs approving rates and othcr charges

l'or a¡r interrupiible natural gas liquclhction service.

UÑION GAS MOTION RESPO'NSE

RE MOTIOT\ BY NORTHEAST MIDSTIIEAM

Octobçr 23,2A14

I 1229-2103 18299996.1



7

-3-

ol'thc L,NG marrct. Rathcr, llagor is intcndcd to suppo¡! pilot projccts and

dcmonstrations lhat will hclp start a morc robust and competitivc markct' l-lagar

will not be a dircct compctifor to greenlìeld LNC l'acilitics (Van Der l'aelt

Al lidavit, Schedulc'C'),

Northeast also cites the llsard's NCEIR procccding in the Motion under thc heading

OEB policy und Pracerlcnts.fin' Ft¡rheurctncs (pJ, Aflìdavit of J. Stephcrr Caskc).

ilgqauuc [he regulated and urlregulaled aspcçtp ol] thc llquelirction service provided ltorn

thc l-lagar lïacility, âny,attempt to draW parallcls betwcen NGEIR, thc subScqüent

treatrnent olÌstorage and ths l:lâgar llacility:ale, in Union's view, without merit. For

gtoragc, Union's in.franchisc and cx-lianchise rcquirements were easier (o determirte and

ultimate.ly separate, 'Ihis reality ultimately enablcd the Board's decision to forbea¡ from

regulating Union's competitive storage seryiccs.

As a resr¡lt ot the tbregoing uníque and specifìc circumstances" Union applied to the

Board for approval of (i) a rcgulatçd intenuptible liquefaction rate and (ii) its: proposed

cost allocation methodologies in an cll'ort to be as transparent as possible in respect to thç

use of I'lagar beyond its'system íntegrity requirements.

Existing C.uslomers Do Not Un¡krwrile the Service

9. Union wishes to clarify and correct certain statements rand assertÍons made by in the

affrdavít of J. Stephen Gaske; as filed by Nbrtheast. In particular, therq are anumber of

refèrences claiming Uniont oxistíng dístribution custornefs will'lunderlvtitç" the

proposed seryiçç. (lines l0-12, p,2, Affidavit,of,J, Stephen Gaske), The assertion that

existing dístrib-ution customgrs wíll undcrwrile, or subsldize, the intemrptible liquEfaqion

seruice is inçorrect. To beclçar, existing.ratepaygrs will in no- way fund the proposçd

service. As stated in its evìdence, during the þeriod prior to rébasing all ìncremcntal.

capital and O&M costs (including variable costs) associated with the provision of the

liquefaction servige have been ailocated to Rate Ll and wil! be recovered ín thE proposed

liquefaction rate (Tetreault Affidavit, Schedule 'B').

8
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Decrsro¡l wrrn Rensons

detrimental to not only GMi but to the very existence of the secondary market that

Ontario currently supports and benefits from."

Conclusion

The Board finds that there should be a cap on the amount of Union's existing storage

space that is reserved for in-franchise customers at cost-based rates. ln the Board's

view, Union's existing storage assets are, in substance, a combination of "utility assets"

required to serve Union's in-franchise distribution customers and "non-utility assets" that

are not required for regulated utility operations and that are sold in the competitive

storage market. This distinction is supported by the significant excess of total capacity

over in-franchise needs for the foreseeable future and by the fact that development in

recent years has been driven by the ex-franchise market, not in-franchise needs. The

Board does not accept IGUA/AMPCO's submissions that the entire amount of Union's

storage is a "utility asset" and that ex-franchise customers (such as gas marketers and

utilities in the U.S. Northeast) are buying "utility services" when they purchase storage

from Union. The Board has determined that the ex-franchise market is competitive and

that it will refrain from rate regulation or contract approval; these will no longer be

"utility" services.

The Board concludes that its determination that the storage market is competitive

requires it to clearly delineate the portion of Union's storage business that will be

exempt from rate regulation. Retaining a perpetual call on all of Union's current capacity

for future in-franchise needs is not consistent with forbearance. As evidenced by the

arguments from GMi and Nexen, two major participants in the ex-franchise market,

retaining such a call is likely to create uncertainty in the ex-franchise market that is not

conducive to the continued growth and development of Dawn as a major market centre.

The Board concludes that it would be inappropriate, however, to freeze the in-franchise

allocation at the level proposed by Union. Union's proposal implies that a distributor with

an obligation to serve would be prepared to own, or to have under contract, only the
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The Board Hearing Team also recommended that Union's transmission and storage

operations should be functionally separated, and that both Union and Enbridge's

regulated and non-regulated storage should be functionally separated. The Board

Hearing Team was of the view that this separation is necessary to ensure the

development of the competitive storage market and to encourage new entrants.

However, if no separation were required, the Board Hearing Team suggested that there

should be a generic cost allocation review to examine the cost allocation thoroughly and

to ensure no cross-subsidization.

LIEN argued that it would be difficult to separate costs for Union's integrated storage

business. ln LIEN's view, the current cost allocation study may be adequate to set

rates, but it is not sufficient to separate price-regulated storage from non-price-regulated

storage. LIEN proposed that an alternative would be to transfer assets which are

surplus to distribution needs to a separate entity at fair market value which, in LIEN's

view, would put Union on an equal footing with other storage providers.

Similarly, LPMA /VPSPG argued that Union's current cost allocation is not necessarily

appropriate; there may be fundamental methodology issues to be addressed and there

are storage-related costs that are included in distribution costs that should be

considered for allocation to Union.

Board Findings

The Board finds that functional separation is not necessary. The evidence before the

Board is that it would be costly and difficult to establish a functional separation of utility

and non-utility storage, and there was no evidence to suggest that there would be

significant benefits from such a separation. To the extent there may be concerns

regarding the integrated operations, these will be addressed through the reporting

requirements set out in section 5.4.
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We also conclude that Union's current cost allocation study is adequate for the

purposes of separating the regulated and unregulated costs and revenues for

ratemaking purposes. The Board agrees with the Board Hearing Team that it is

important to ensure that there is no cross-subsidization between regulated and

unregulated storage. However, the Board is content that with its findings on the

treatment of the premium on short{erm storage services (Chapter 7) Union will have

little incentive to use the cost allocation for purposes of cross-subsidy.

The issue of Enbridge's cost allocation is addressed in Chapter 7.

5.3 CONCLUSIONS ON FORBEARANCE

ln the previous sections, the Board has found that it will refrain, in part, from regulating

storage rates under section 36 (as that section relates to storage) of the OEB Act and

refrain from approving certain storage contracts under section 39(2) of the OEB Act.

Specifically:

. The Board will refrain from regulating the storage rates or approving the

contracts of new storage providers.

. The Board will continue to regulate storage rates for bundled, unbundled and

semi-unbundled customers of Union and Enbridge (up to the allocated amount).

. The Board will refrain from regulating the storage rates or approving the

contracts of cross-franchise, or ex-franchise, storage customers of Union and

Enbridge.

. The Board will refrain from regulating the rates or approvíng the contracts for new

storage services offered by Union and Enbridge.

5.4 REPORTING

A number of parties made recommendations regarding ongoing reporting by utilities and

other storage operators. The utilities and their affiliates generally agreed to provide the

type of reporting required by FERC for interstate pipelines (FERC Regulations, $284.13)
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the utilities provide storage to their regulated business through these investments, the

ratemaking implications of that approach will be considered in the context of a rates

proceeding.

5.2.4 Forbearance in the Ex-Franchise Market

Most parties argued that ex-franchise customers should pay market-based rates. Some

parties took the position that the Board could refrain from regulating the prices in this

market (if the Board determined the market was competitive), and others were of the

view that the Board should continue to approve market-based range rates'

For example, the Consumers Council argued that the Board should not refrain from

regulating storage but that it is appropriate for the utilities to charge market rates for

Transactional Services and longterm storage services to maximize revenue from the

assets for the benefit of ratepayers.

Board Findings

The evidence shows that other than for in-franchise customers, the storage market is

competitive. With the exception of Enbridge, the customers in this competitive part of

the market (commonly referred to as ex-franchise) have been acquiring storage at

market-based rates for some time. The Board sees no benefit from continuing to

regulate the prices of these services; on the contrary, competition in this area is

sufficient to protect the public interest. The Board will therefore refrain from regulating

rates or approving contracts for Union's short- or long-term ex-franchise storage

services and will refrain from regulated the rates or approving the contracts for

Enbridge's Transactional Storage Services'

5.2.5 Separation of unregulated storage costs and Revenues

Both Union and Enbridge proposed to separate the unregulated costs and revenues

from the regulated costs and revenues using a cost allocation study. The issue is

whether a cost allocation approach is sufficient, or if a greater degree of separation is
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required. Further, if a cost allocation approach is sufficient, there is an issue as to

whether Union's current cost allocation study is adequate'

During the oral hearing, Union's witnesses indicated that Union would be preparing a

new cost allocation study as the basis for revising the allocation of the costs of its

storage assets between in-franchise (regulated) and ex-franchise (unregulated). ln its

final argument, however, Union submitted that the cost allocation necessary to split the

costs of its storage assets between in-franchise and ex-franchise has already been

completed in its 2007 rates case. According to Union, that allocation would result in the

total storage rate base being split as follows ($ million):

lncluded in regulated rate base

Allocated to ex-franchise activities

Total

Enbridge proposed to separate the costs and revenues associated with its

Transactional Storage Services at the next rates proceeding. lt was Enbridge's position

that no adjustment to rate base would be required if the Board were to forbear from

price regulation.

Some parties argued that a greater degree of separation was required; others argued

that Union's cost allocation study was inadequate'

Energy Probe argued that accounting separation is not sufficient because the historic

cost allocation work could not have anticipated the dramatic change of storage

forbearance. lt took the position that the Board should encourage full structural

separation at least, and that ratepayers should be held harmless for any associated

costs.
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8

9

1 Although somervhat less capacity may be available due to occasional stops fot maintenance, these

2 figutes indicate the apptoximate magnitude of distribution system use and the volumes available for

3 LNG fuel sales, Ftom this it can be seen that intetuptions will be rate and that disttibution system

4 integrity could easily become the activity that is incidental to the LNG fueI service activity. Thus, it

5 would be incotect to conclude tl¡at the I{ug"t facility has special citcumstances that tequire the

6 Board to tegulate its LNG fuel ventute.

5, Patagraph, T of Union's Response argues fot tegulating the competitive LNG fuel ventute

because: "For storage, (Júon's it-franchírc and cx-franchirc reqainmentJ peft easier to detetnine ad ultìnateþ

tEarate," Flowever, Union is ptoposing to spend $9,9 million on incfemental facilities, mostly for

dispensing and pumping facilities that have nothing to do with gas distribution opetations, These

costs are easily separated ftom utiJity tequitements and there is no teason fot the Boatd to regulate

these facilities or to ultimately roll them in with Union's gas disttibution tate base in the futute'

6, SimiJad¡ while cost allocation sometimes can be compJicated, it is an integtal patt of

ratemaking and not beyond the ability of Union ot the Boatd. Union indicates that in the second

half of 2076 only 752,640 GJ QO5,28O GJ on an annva)ized basis) of its Jiquefaction capacity will be

used fot LNG fuel service, but that twice as much capacity (610,560 G) *ill be used fot LNG fuel

service in 2018.1 In ordet to allocate costs betq¡een tegulated utility and competitive non-utility

services Union and the Board would need to determine how much of the Hagat liquefaction and

stotaç capacity is excess to utility needs at this time. That exetcise should be no mote difficult than

determining how much storage capacity was excess to utility needs in the NGEIR ptoceeding.

10

11

L2

13

t4

L5

16

t7

18

19

20

3

t Exhibit,\, Tab 2, schedule 5, line 9.
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rates to in-franchise customers. GMi and the Board Hearing Team supported Union's

proposal.

Board Findings

Under the existing regulatory framework, Union's in-franchise customers have had first

call, at cost-based rates, on Union's storage capacity. Said differently, Union has sold

storage services to ex-franchise customers only when it can demonstrate that the

storage being sold is surplus to in-franchise needs.

From an operational perspective, it is not necessary (nor would it appear to be feasible)

for Union to physically split its storage facilities between "in-franchise" and "ex-

franchise" uses. And until now, Union has been able to offer storage services in the ex-

franchise market without capping or freezing the amount of capacity that is available for

in-franchise uses.

Giving in-franchise customers a priority call at cost-based rates on all of Union's storage

may be supportable if one takes the view that every Bcf of Union's storage capacity is a

,'utility asset" and is required to provide "utility seryices." But that view needs to be re-

examined in light of the evidence presented at this hearing about the development and

use of Union storage in recent years, and the Board's determination that the storage

market is competitive.

Amount of Union's "surpltts" capacity

There is no doubt that Union's existing storage capacity far exceeds the current

requirements of its in-franchise customers. Some 40% of the current capacity has been

sold in the ex-franchise market. And the requirements of in-franchise customers have

grown slowly (less than 0.5% per year over the past six years according to Union's

evidence). The excess is so large that it would take several decades for all of the

current capacity of 152 Bcf to be required for in-franchise customer needs if those

needs grow at 1o/o per annum, and more than 100 years at the current rate of growth'
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4. A maximum intemrptible liquefaction rate on short-term (i.e. one year or less)

liquefaction service equal to approximately three times the cost-based intemrptible

liquefaction rute; and

5. Modifications to the Union North Schedule "A" to accommodate Rate Ll gas supply

charges expressed in dollars per gigajoules ($/GJ).

'The proposed service will be facilitated using liquefaction capabilities that are excess to Union's

system integrity requirements. Offering this service will not impact, in any way, Union's ability

to meet the utility's system integrity requirements.

11 Union is proposing the new service in response to increasing interest in the use of natural gas,

12 and LNG particularly, as an economical and environmentally preferable fuel for heavy duty

t3 vehicles. Union will invest approximately $8.7 million in capital for incremental facilities and

t4 the related O&M to provide this new service. From September 1,20t5 to December 31,2018,

l5 Union is forecasting approximately $8.5 million, or an average of $2.117 million per year, in

16 utility revenue related to the provision of the liquefaction service. Table 1 summarizes the

l7 forecast activity, proposed rate, and utility revenues over the IRM term.
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-3 "

ol'thc l.,NC rnarkct. Rathcr; llagâr is intcndcd to support pilot projccts and

rlcmonstralions thât will hclp st¿ìrt a morc robust and compctitive markct'l-lagar

will not bc a dircct compct¡tor to grccnlìcld LNC läcilitícs (Van Der Paeft

Al fi davit, S.chedulc' C' ),

7 Notheasr also citcs the Iloatd's NCEltt procceding in the Motion under the heading

OtiB policy und Prccedcnt,*.fitt' Ft¡rhearance (p.3, Allidavìt of J. Stephcn Oaskc).

Becaus.p the regulated and unregulated aspcqts olìthe liquelàction scrvice provided liom

the'l-lagar Facility, ¿lny attcmpt to draW parallcls betwcen NGEIR, the subsequent

treatmen{ ol'storage and the I lagar Facility atc, ín Unionls visw, without merit. For

storagq, Union's in-françhise and cx-lïanchise rcquiremçnts Were casie¡'lo determine and

ultìmately separate. 'Ihis realíty ultimately. enoblcd the Boardis decision to forbea¡ from

regulating Union's compet¡tive storage serviccs.

As a result of'the tbregoing unique and specific circumstances, Union applied to the

Board for approval of (i) a regulated interruptible,. liquefactiori rate and (ii) its'proposed

cost allocation methodologies in an ell'ort to be as tfansparent as possible in respect to thç

use of Il¡gar beyond its system íntegrity requirements.

Exisring Cusloners Do Not Underwrìie the Setvìce

I Union wishes to clarify and qonect certain statements and assertions made by ín the

affidavit of J, Stephen Gaske; as filed by Northeast, In particular, there are a number of

references claiming Union:s existing dístribution customefs ivill !'undcrwrite" the

proposed service. (lines l0-12, p;2, Affidavit of J. Stephen Caske), The assertion that

existíng distribution customers will underwrite, or subsldize, the intemrptible liquefaction

sqruicç is incorrect. To bç. glqar, existing,ratepaygrs will in no way fund thc proposed

service. As stated in its evidence, during the period prior to rebasing all incremental.

sapiral and O&M costs (including variable costs) associated with the provision of the

liquefaction service have been allocatcd to Rate Ll and will be recovered in the proposed

liquefaction rate (Tetreault Affidavit, Schedule 'B').

1t229-2101 18299996 I
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ADDENDUM

This current uncertainty in the LNG markets coupled with the resulting delay to the construction

timeline have driven the change in the effective date to July 1,2016.

5 iù Cost Estimate UPdate

6 As noted above, Union is taking this opportunity to update its capital and O&M cost estimates.

7 From a capitalcost perspective, the $8.7 million estimate has increased to $9.9 million' This S1.2

8 million increase is the result of two key drivers: i) further refinement of the costs and, ii) a

9 change in the accounting treatment for the $500,000 budgeted for road upgrade work. The black

10 lined capital cost table can found at Exhibit A, Tab l,pg' 20'

11

lZ In its response to Exhibit B.Energy Probe.13, Union indicated the costs specific to the road

13 upgrade work required for the service were O&M. However, upon further review Union has

14 determined that this $500,000 cost will be added to the incremental capital costs. Despite the

15 road being owned by the municipality, the roadway improvement is required to facilitate the

16 increased flow of LNG tanker trucks to and from the facility which is required in order to

17 provide the liquefaction service.

18

19 The O&M cost update black lined at pgs. 21 and22 of Exhibit A, Tab 1 shows the shift in

Z0 spending resulting primarily from the delayed in-service date as well as the removal of the road

2I upgrade cost.

22
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LINION GAS LIMITED

Answer to Interrogatory from
Board Staff

Reference: ExhibitA/Tab I lPage20

Union has indicated that it will invest an estimated $8.7 million in capital costs to increase

storage capacity and facilitate the dispensing of LNG into tanker trucks.

a) Please conflrrm whether Union intends to add the capital costs to rate base at Union's next cost

of service proceeding.

b) Please provide the estimate capital costs that will be added to rate base in 2019.

c) Please provide the return on rate base that Union will be able to include in the revenue

requirement in 2019 as a result of this addition. Please use the current Board approved ROE to

estimate the return.

d) What will be the estimated net revenu e in20l9 from the additional services proposed by

Union in this application?

Response:

a) Confirmed. Union will add the capital costs to rate base when the proposed facilities are- 
deemed to be in-service. These facilities will be included in Union's forecasted rate base at

its next cost of service proceeding.

b) Union estimates that approximately $7.5 million will be added to rate base in 2019 as a result

of Union's proposed capital investment of $8'7 million atHagat'

c) Using the 2013 Board-approved retum of 7.32o/o, the retum on rate base in 2019 is estimated

to be $0.550 million ($7.5 million net plant x7.32%).

d) Union does not have a forecast of the 20L9 netrevenue associated with the proposed

liquefaction service.

Based on ljnion's proposed liquefaction rate of $5.0961GJ and forecasted 2018 liquefaction

activity of 678,400 GJ, Union is forecasting approximately $3.5 million in liquefaction
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revenue in 20 1 8. This figure represents the best available forecast of liquefaction revenue

beyond 2018.

Union will forecas f 20lg liquefaction revenue as part of its next cost of service proceeding'
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I 7 . patagraph 9 of Unioris Response claitns that "Tbe asertiott that exùting dilribution cu¡tomer¡ vill

2 undetwtlte, or vtbildìqe, the internþtibk tiquafuctiotr uwice i¡ irnrnct To be tleat, existing cuttorners pill ìn rc

3 tuqy fund the proþoud ¡uvice." (Emphasis added). In this argument Union is conflating "ur¡detwrite",

4 which tefets to backstopping or tisk taking, and "fund", which tefets to the soutce of initial cash fot

5 investment, My original afFldaøt addressed tisk, not funding, and Union does not tespond to the

6 risk atgurnent. Flowever, Union was clear in its intention to shift the risks of its new LNG fuel

7 setvice to disttibution ratePaye-ts.

g L For example, in respect to inctemental non-utility fuel dispensing and stotage costs Union

9 states that it wilt ",,, ødd tho e@ital corß to røïe bøse ultet tlte þroþosedfacilìties are deemed 1o be in æruico' Tlte¡e

10 facititiet pill be fuctsdad fu Union'sforecøúed rata bøs at ifi next ro$ of nrvice þroceading," (tJnion Response to

11 Staff.T). Thus, Union intends to roll those costs into its distribution rate base and embed the tisks

lZ of failure or unde4letfomance within an undeternined cost allocation Process.

g, In addition, as discussed in pa-ragraph 6 above, Union's ptoposal in this proceeding implies

that it intends to allocate liquefaction costs to the new, competitive servtce only to the extent that

the new liquefaction seryice gfows, If the LNG seryice does not succeed, presumably no costs u¡ill

be allocated to the service at the next cost of service headng and the risks of e>(cess non-utility

capacity will revert back to distdbution ratePayers.

10, In borh of these examples, Union has indicated that it intends for disttibution utility

customers to absorb the costs if its LNG fuel ventute fails. Thus, disttibution customers will not

futrd the new facilities. Instead, they will underwrite the risks by pulo"g for the cost of rhe facilities

if the ventute fails or undetpetfotms,

13

t4
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16

L7

18

19
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comparison of the proposed net plant by function relative to the updated net plant by function

including the 2018 inciemental liquefaction costs is provided at Attachment 1, page 1. The

detailed fun ctionaljzation of Hagaì LNG costs including the 2018 incremental liquefaction costs

is provided at Attachment 1, Page 2.

Union also updated Exhibit A, Tab 2, Schedule 5 to include an allocation of indirect costs, such

as general plänt and administrative and general O&M costs, to Rate Ll' To estimate the

allãcation õf indirect costs, Union added the incremental 2018 Hagar liquefaction costs of $1.872

million to the 2013 Board-approved cost allocation study. Based on this analysis, Union

estimates that the allocation-óf indirect costs would be approximately $0.690 million, which

results in a total 2018 Hagar liquefaction cost of $2.562 million. The calculation of the 2018

incremental project costsãnd the allocation of 2013 Board-approved costs is provided at

Attachment 2.

Lastly, Union updated Exhibit A, Tab 2, Schedule 6 to incorporate this analysis. Based on these

results and the assumptions listed above, Union estimates that the 2018 liquefaction rate would

be $6.313 ($/GJ) (Attachment 3, line 17).

b) Ð Union cannot forecast the gas supply revenue related to the liquefaction service as gas

supply charges will be negotiated with customers based on the proposed Rate Ll gas

*i¡ry charles. Negotiated Rate Ll gas supply charges will fall within Union's proposed

minimum and maximum gas supply charge'

ii) N/A
iiÐ N/A
ivj Unioo is forecasting $8.5 million in utility revenue related to the provision of the

liquefaction service from September 1, 2015 to December 31, 2018.

v) Union will not be providing this service.

c) Union cannot determine whether revenues from the proposed liquefaction service are

sufficient to recover the fully allocated costs of providing the service at this time. As

described in evidence, IJnion's proposed rate design is intended to provide a contribution to

the recovery of fully allocated Zb13 goard-approved costs at the Hagar facility, as well as

recover all incremental costs associated with the provision of the service. This rate design is

consistent with the rate design of the Cl Dawn to Dawn-TCPL firm transportation rate

approved by the Board in EB-2010-0207.

Union will determine the fully allocated costs associated with the proposed liquefaction

service at its next rebasing prôceeding in20!9,when it completes a cost allocation study. To

the extent that the apptor,éd [quefaction rate does not recover the fully allocated costs at that

time, the liquefaction rate will increase to ensure there is no revenue deficiency.

d) As Union's rate design is intended to provide a contribution to the recovery of fully allocated

Hagar costs and r."o¡r"r all incremental costs (return, taxes, depreciation and operating
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UNION GAS LIMITED

Answer to InterrogatorY from
Building Owners and Manasers Association ("BOMA")

Reference: A-2-21

Union estimates that the intemrptible liquefaction service will generate approximately $2.1

million per year. If that umo.rni is not sufficient to provide the utility return on the costs

assigneå orâ[ocated to the liquefaction business, will Union be inputting revenue for the

difõrence, so that the sharehoiders will assume the underperformance risk? Please discuss fully

Response:

No, Union will not be imputing revenue if the $2.1 million per year in fore-casted revenue is not

sufificient to generate u.riility r"to*. Based on Union's current forecast of revenues and costs,

including u rrtitity return on rate base, Union's project is economic.

During Union's 2014-20¡8IRM term, Union is assuming risk with the development of the

intemrptible liquefaction service. Specifically, Union is taking the risk on any cost ovemrns

associáted wittrthe forecasted capital investment and the volume risk associated with the

forecasted level of liquefaction uõtirrity. Should the costs of the capital investment exceed the

forecast of $g.7 mi[iãn or the level of liquefaction activity fall below the average annual forecast

of approximately 415,000 GJ per year, Union's utility earnings will be reduced'

The forecasted revenues and costs associated with the liquefaction service will also be subject to

a full review during Union's next cost of service proceeding'
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Union's existing storage capacity is well in excess of the current needs of its in-

franchise customers and has been for many years. The Board has decided that Union

will reserve approximately twothirds of its existing capacity for in-franchise needs' At

current rates of growth, that amount limit will satisfy in-franchise needs for several

decades. Enbridge currently purchases storage from Union for a portion of its

requirements. The Board has decided that Union will continue to provide these services

at cost through a transition period ending in 2010'

Sharing the Premium on Ex-Franchise Sales

The sale of storage services by Union and Enbridge at market-based rates to ex-

franchise customers has generated revenues well in excess of the cost of providing

those services. Until now, the Board has required that most of the profits be used to

reduce distribution rates. The Board has concluded that this sharing should continue for

short-term storage deals. These are storage transactions that use storage space that is

temporarily surplus to in-franchise needs. All of the profits on these transactions, less

small incentive payments to the utilities, will be for the benefit of ratepayers.

The Board finds, however, that Union will not be required to share the profits on long-

term storage transactions that use storage space not needed to serve in-franchise

needs because that capacity now constitutes a "non-utility" asset for which the

shareholders appropriately bear the risk. The sharing of these profits will remain

unchange d for 2007 and then be phased out over the period to 2O11'

lmpact on Consumers

The Board's decisions are expected to have virtually no effect on consumers' bills in

2OOT.The impact after that cannot be precisely quantified because it will depend on

future storage prices, the profit on ex-franchise storage sales, and the amount of gas

consumed. While a precise forecast is not possible, bills are likely to increase by a small

amount - perhaps around 1o/o for the typical residential consumer.
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1 Ontatio.,:2o How€ver, this atgument that sales ftom the H^gæ facility, undew¡titten by distdbution

2 tatepayers, will not affect the matket is inconsistent with Union's other atgument that Union's

3 ptoposal v/ill stimulate the matket, ,A.t this time Ontario is a very small matket fot LNG

4 ttanspottation fuel and there is nothing to suggest that Union's Hagat opetations will temain smali

5 relative to the size of the existing madcet'

6 37 , Regatdless of the size of Union telative to the mafket at this time, the most important

7 considetation for the Board is how Union's proposal is likeþ to affect futute development of the

g matket, .,ts mentioned earJiet, in determining whethet a merger is likeþ to lessen competition, the

9 Competition Bureau considers the expectations that potential entfaots may have of incumbent

10 responses to entrf. If gas distdbution ratepayers ate teguired to undetwite its LNG fi:el business,

It Union will have the unique ability to invest in the LNG fuel mad<et without suffeting any tishs of

12 losses of its own. In contrâst, potential competitots would have risks and a cost of capital that is fat

13 highet than union. This will make it more difficult to atttactventure capital fot new facilities that

t4 would need to compete with Union's ratepayer-ufldetwtitten service. Similad¡ existing competitots

1s could be disadvantaged and eithet leave the mæket ot limit futute expansions of service, Thus,

16 rather than stimulating development of the malket, Union's ptoposal fot tegulated entry into the

17 matket is likely to inhibit the matket'

18

20

L9

27

3g. Io its tesponse to lloard Staff.6 (attached as Exhibit 11) Union suggests that a new stand-

alone plant would not be regulated if it is used exclusiveþ to ptovide ttansportation fuel' Howevet,

there is nothing to pfevent Union ftom expanding the Hagat facility to jointly ptovide both LNG

transpottation fuel and distdbution system integtity. Moteovet, the ptospect that Union might

decide to build umegulated stand-alone facüities after it is well-established in the mathet with
22

20 See Exhibit 7.

15



1 operations underwritten by gas distdbution tatepayets does not change the fact that Union's

2 proposal will give it a risk-ftee "ñrst-movet" advantage that will inhibit investments by othet

3 cornpetitots in the nascent matket,

4 39. If the LNG fuet rnatket gro\üs) it is unlikeþ that Union will remain small, Instead, it can

5 reasonably be anticþated that Union initially will expand its Hagar LNG fuel capactty in an attempt

6 to câptüe as rnuch rnarket share as possible. In doing so, Union would be liheþ to move ftom a

7 srnall interruptible service to a larger fum service. Thus, if the Board approYes regulated tteatment

g in this ptoceeding, and Union's competitive LNG fuel venture succeeds, Union can be exPected to

9 add additional LNG fuel facilities to its tegulated gas disttibution tate base in the futute,

40. A good example of this process is the way in which Union gtew its patticþation in the

incteasingly competitive natural gas storage matket. As the Boatd noted in its NGEIR decision:

10

LL

12

1.3

L4
15

L6
L7

L8

1.9

20

z7

22

73

,,. the sheer rnagnitude of the cwrent sutplus rnakes it unliÌely that Union's
in the recent past has been ddven pdmadl¡ or
extent, by the anticþated needs of in-ftanchise

999 Union has added almost 18 Bcf of capacity

thtough gteenfield developments and enhancements to e

'was not necessarf to cover in-ftanchise needs' This ad

directed to, and taken up b¡ the "ex-ftanchise" matket,

of Union,2l

Thus, although Union descdbes the LNG fuel facilities and business opetations ptoposed in this

application as being small, a Boatd decision to provide tolled-in reguJatory rate treatment in this

ptoceeding would esrablish a precedenr for gas distribution ratepayers to continue underwdting

futute expansions of Union's Hagat LNG fuel facilities'

2r Decisions rvith Reasons, EB-2005-0551, November 7,2006,p' 80'

t6
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I In accordance with Board-approved methodology, Union classified $5.1 million of Hagar costs

2 to the storage system integrity function to recognize that the Hagar facility provides system

3 integrity to firm Union North in-franchise customers. The $5.1 million of Hagar system integrity

4 costs were allocated to Union North rate classes in proportion to the excess of peak day demand

5 over average day demand.

6

7 The Hagar compressor fuel costs of $1.1 million were classified as a storage commodity-related

g cost and allocated to firm Union North rate classes in proportion to sales sewice and direct

9 purchase winter volumes.

10

l1 The 2013 Board-approved costs associated with the Hagar facility are recovered from firm

12 Union North in-franchise customers in delivery rates'

13

t4 2.

15 As described above, Union engaged KPMG to conduct a comprehensive cost allocation review

16 of 2013 Board-approved Hagar costs and recommend a cost allocation methodology that

I7 functionalizes these costs between liquefaction, storage and vapourizalion functions. Union has

18 adopted the proposed cost allocation methodology recommended by KPMG'

19

Z0 In summary, Union is proposing to directly assign 2013 Board-approved Hagar costs to a

2I liquefaction, storage or vapourization function where Union can specifically identify the cost as
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Pase 6 of2I

1 being directly attributable to that function. For 2013 Board-approved Hagar costs that support

2 theoverall operations of the Hagar facility and cannot be directly attributed to a particular

3 function, Union is proposing to functionalize those costs in proportion to the functionalization of

4 directly assigned costs.

5

6 please see Schedule 1 for a detailed breakdown of the 2013 Board-approved Hagar revenue

7 requirement by function.

8

9 In the following sections, Union has provided a description of the comprehensive cost allocation

10 review and proposed cost allocation methodology used to determine the allocation by function of

11 a)Hagar facility assets, b) operating and maintenance expenses and c) indirect costs and taxes.

t2 Please also see Attachment A for the final KPMG report.

13

14 ^. Haear Facilitv Assets

15 The first step in the cost allocation review was to determine the function of the individual assets

16 at the Hagar facility. Through this process, Union and KPMG reviewed the assets atHagar and

17 identified which Hagar assets were directly attributable to the provision of liquefaction, storage

1g or vapourization. Assets that were directly athibutable to one of these functions were directþ

g assigned to that function. For example, if an asset at the Hagar facility was determined to be

Z0 required to liquefy natural gas only, the asset was directþ assigned to the liquefaction function'

2l
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(ses ËxhibitB,$latÏÌ6) (Van Der Paelt Aflìdavit, Schcdulc'C'). Union bclieves this is an

importanl distinctiOn. Asthe market devclops, the Board will have ample time to

consider thc compctitlvchcss' of the mârkct (Van Dcr Paclt Allìdavit, Sthedule 'C'). At

prqsent, giycn thc inarkçt in generul and the qircur.nstanccs, rclatcd to thç. I lagar ¡tqçility

that allbct Unionìs particípalion in that market, Union belicve-$ I'orbçarance as squght by

Northcast is prcmaturc and nof afl issue that the lloard needs to consider as'part ollthis

proceeding.

ij,. l;lowever; with respcct to new grcenlicld-typc I,,NG developnienls lhatare independerit of'

the regulaied opcrations, it is'Union's cxpectation thal such developments would 1àll

outside. ol'ratc regulation a¡d be thc subjcct of a sqcliqn 29( I ) applie4tion, Sueh an

application woulcl extend to allLNC fìrcl uses; not j.ustför I-NG that ïs used exclusively

as ¿i trânsportation fuet and is thereforesubject to fegulâtory exemplion, which can be

supplíed by a new sfand=afone plant investmqnt, This is not the câsa with thç Hagar

facility (Van,D,er Paelt Affidavit, Schedule ¡C').

16. F'or thc reasons noled abovç; Union believes that th¡s'ïs not:the time or proceeding fur the

Board to make a determination specific to the competìtive natur€ of the LNG market. The

'Board cah ãnd should procee.d. with hearing Union's applicatiÒn and setting a rate and

appro.ving,lhe related cost allocation methodologiss for thp utility'

17. Should the Board, however, agree with Northeast's Motion, Union will, in any çvent,

require the Bo-ard tq make afïnding on its,cost allqçqtion metbodologiçs as sçt Oul in

Union's updqted prç-frled evi.dçnce,

UNION GAS LIMITED
P,O. Box 2001
50 Keil Drive North
Chatham, ON N7M sMl

11229-2103 18299996.1



EB,-2014-001:2

ONTARIO ENERGY BOARI)

IN THE MATTER OF the Ontario Emrgt Board

Act,1998, S.O. 1998, c, 15 (Schedule B);

AND IN THE MATTER OF an Application by

Union Gas f,imite{ putsuant to sectíon 36(1) of the

Oûario Eneryy Boad Act, 1998, fot an ofdet ot otdets

necessary to accommodate a new interruptible natutal gas

liquefaction sewice at its Hagar Liquefied Natutal Gas Facility'

ÁFFIDAVIT OFJ. STEPHEN GASKE
ON BEIIALF'OF NORTIIDAST iltrDSTREAM LP

(Swom October 75'2014)

t



1

2

,,stimulus" argument is irrelevant to the issue of whether the Board should fotbeat from regulation

in this instance,

3 30. IJnion,s solicitation of e:<ptessions of interest indicates that it is marketing its Hagar capacity

4 for delivery to markets in Quebec, Michigan, 'ùØisconsin, fndiana, Pennsylvania, Ohio, New York

5 and Vermonq as well as Ontario. ConsequentlS its LNG fuel business is intended to serve an end-

6 use matket that extends fat beyond the bounds of its tegulated gas disuibution service teritory

7 fønclÅse. Given the large ex-ftanchise scope of the proposed matket thete is no need fot the Boatd

g to protect LNG fueI consumers in these other jutisdictions by exercising uaditional utility-type

9 tegulation.

3I. Indeed, Union's updated evidence indicales that OEB tegulation is an impediment to its

or¡/n competition in the LNG fuel market, Accotding to Union, or¡e reason that it has been unable

to vttr'lct customers for its project is that the customers wjll not commit to long-term conttacts until

they know what rate the Board ',r'ill set for the seryice. 18 Howevet, Union's marketing dilemma

would not be solved if the Board decides to regulate this activity and sets initial rates because those

rates will only apply fot two and a half years before the Boatd sets neu¡ rates. Thus, Union's

prospective customers would still face futute tate uncertainty that would inhibit theit ability to

commit to long-term contracts required to supPort Union's ptoposed investment in new facilities.

22. On rhe other hand if the Board were to fotbeæ in regulating this activity Union could

immediateþ provide potential customers with contracfually guatanteed tates and ptoceed to develop

the business at its own dsk,

18 Union Gas Limited, Addendum to Prefiled Evidence, p, 4,

L3

L0

1L

t2

1.3

t4

15

1.6

L7

18

L9

20



ONTARIO ENERGY BOARD

Practice Direction

Cost Awards

Revised April24,2014

On



dated April 1 ,2010, as may be revised from time to time; and

"wholesaler" means a person who purchases electricity or ancillary services in the
IESO-administered markets or directly from a generator or who sells electricity or ancillary
services through the IESO-administered markets or directly to another person, other than
a consumer.

2. COST POWERS

2.O1 The Board may order any one or more of the following:

(a) by whom and to whom any costs are to be paid;
(b) the amount of any costs to be paid or by whom any costs are to be assessed

and allowed;
(c) when any costs are to be paid;
(d) costs against a party; and
(e) the costs of the Board to be paid by a party or parties'

2.O2 The timelines set out in this Practice Direction shall apply unless, at any stage in a
particular process, the Board determines or orders otheruise.

3. COST ELIGIBILITY

3.01 The Board may determine whether a party is eligible or ineligible for a cost
award.

3.02 The burden of establishing eligibility for a cost award is on the party applying for a
cost award.

3.03 A party in a Board process is eligible to apply for a cost award where the party:

(a) primarily represents the direct interests of consumers (e.9. ratepayers) in

relation to services that are regulated by the Board;
(b) primarily represents an interest or policy perspective relevant to the Board's

mandate and to the proceeding for which cost award eligibility is sought; or
(c) is a person with an interest in land that is affected by the process.

3.03.1 A party that frequently applies for intervenor status and cost award eligibility in Board
proceedings shall file with the Board, at least annually, the following information
about the party:

its mandate and objectives;
its membership and the constituency it represents;
the types of programs or activities that the party carries out;
the identity of the individual(s) that represent the party in Board proceedings;
any other information that could be relevant to the Board's consideration of
the party's application for intervenor status and cost award eligibility; and
updates to any information previously filed.

(a)
(b)
(c)
(d)
(e)

3

(f)



3.04 ln making a determination whether a party is eligible or ineligible, the Board may:

(a) in the case of a parly that is an association or other form of organization
comprised of two or more members, have regard to whether the individual
members would themselves be eligible or ineligible;

(b) in the case of a party that is a commercial entity, have regard to whether the

entity primarily represents its own commercial interest (other than as a
ratepayer) , even if the entity may be in the business of providing services
that can be said to serue an interest or policy perspective relevant to the
Board's mandate and to the proceeding for which cost eligibility is sought;

(c) in the case of a party that frequently applies for intervenor status and cost
award eligibility in Board proceedings, have regard to whether the party has

conformed with section 3.03.1 of this Practice Direction, and
(d) also consider any other factor the Board considers to be relevant to the public

interest.

3.05 Despite section 3.03, the following parties are not eligible for a cost award:

a
b

(
(

(c)

(d)
(e)
(f)
(g)

(h)

(i)
ü)

an applicant;
an electricity transmitter, wholesaler, generator, distributor, retailer, and unit

sub-meter provider, either individually or in a group;
a gas transmitter, gas distributor, gas marketer and storage company, either
individually or in a group;
the lndependent Electricity System Operator;
the Ontario Power Authority;
the Smart Metering Entity;
the government of Canada (including a department), and any agency, Crown
corporation or special operating agency listed in a schedule to the Financial
Administration Act (Canada) that has not at the relevant time been privatized;

the government of Ontario (including a ministry), and any public body or
Commission public body listed in Table 1 of Ontario Regulation 146/10
(Public Bodies and Commission Public Bodies - Definitions) made under the
Public Seruice of Ontario Act, 2006 (Ontario);
a municipality in Ontario, individually or in a group;
a conservation authority established by or underthe Conseruation Authorities
Acf (Ontario) or a predecessor of that Acf, individually or in a group;
a corporation, with or without share capital, owned or controlled by the
government of Canada, the government of Ontario or a municipality in

Ontario; and
a person that owns or has a controlling interest in a person listed in (a), (b) or
(c) above.

(k)

(t)

For the purposes of paragraph (k), control has the same meaning as in the Busrness
Co rpo ratio n s Act (Ontario).

For the purposes of paragraph (l): (i) a person has a controlling interest in another
person listed in (a), (b) or (c) that is a limited partnership if the person is a general
partner; (ii) a person has a controlling interest in another person listed in (a), (b)or
(c) that is any other form of partnership if the person is a partner; and (iii) a person

4
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has a controlling interest in another person listed in (a), (b) or (c) that is a
corporation if the person controls the corporation or controls a corporation that holds
100 percent of the voting securities of the first-mentioned corporation, control having
the same meaning as in the Business Corporations Act (Ontario)'

3.06 Notwithstanding section 3.05, a party which falls into one of the categories listed in
section 3,05 may be eligible for a cost award if it is a customer of the applicant.

3.07 Also notwithstanding section 3.05, the Board may, in special circumstances, find that
a party which falls into one of the categories listed in section 3.05 is eligible for a
cost award in a particular process.

3.08 The Board may, in appropriate circumstances, award an honorarium in such amount
as the Board determines appropriate recognizing individual efforts in preparing and
presenting an intervention, submission or written comments.

4. COST ELIGIBILITY PROCESS

4.01 A party that will be requesting costs must make a request for cost eligibility that
includes the reasons as to why the party believes that it is eligible for an award of
costs, addressing the Board's cost eligibility criteria (see section 3). The request
for cost eligibility shall be filed as part of the party's letter of intervention or, in the
case of a notice and comment process under section 45 or 70.2 of the Act or any
other consultation process initiated by the Board, shall be filed by the date specified
by the Board for that purpose. For information on filing and serving a letter of
intervention, refer to the Board's Rules of Practice and Procedure.

4.02 An applicant in a process will have 10 calendar days from the filing of the letter of
intervention or request for cost eligibility, as applicable, to submit its objections to the
Board, after which time the Board will rule on the request for eligibility.

4.03 The Board may at any time seek further information and clarification from any party
that has filed a request for cost eligibility or objected to such a request, and may
provide direction in respect of any matter that the Board may consider in determining
the amount of a cost award, and, in particular, combining interventions and avoiding
duplication of evidence or interventions.

4.04 A direction mentioned in section 4.03 may be taken into account in determining the
amount of a cost award under section 5.01.

5. GONSIDERATIONS IN AWARDING COSTS

5.01 ln determining the amount of a cost award to a party, the Board may consider,
amongst other things, whether the party has demonstrated through its participation
and documented in its cost claim that it has:

participated responsibly in the process;
contributed to a better understanding by the Board of one or more of the
issues in the process;

(a)
(b)

5
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has a controlling interest in another person listed in (a), (b) or (c) that is a
corporation if the person controls the corporation or controls a corporation that holds
100 percent of the voting securities of the first-mentioned corporation, control having
the same meaning as in the Busrness Corporations Act (Ontario).

3.06 Notwithstanding section 3.05, a party which falls into one of the categories listed in

section 3.05 may be eligible for a cost award if it is a customer of the applicant.

3.07 Also notwithstanding section 3.05, the Board may, in special circumstances, find that
a party which falls into one of the categories listed in section 3.05 is eligible for a
cost award in a particular process.

3.08 The Board may, in appropriate circumstances, award an honorarium in such amount
as the Board determines appropriate recognizing individual efforts in preparing and
presenting an intervention, submission or written comments'

4. COST ELIGIBILITY PROCESS

4.01 A party that will be requesting costs must make a request for cost eligibility that
includes the reasons as to why the party believes that it is eligible for an award of
costs, addressing the Board's cost eligibility criteria (see section 3). The request
for cost eligibility shall be filed as part of the party's letter of intervention or, in the
case of a notice and comment process under section 45 or 70.2 of the Act or any
other consultation process initiated by the Board, shall be filed by the date specified
by the Board for that purpose. For information on filing and serving a letter of
intervention, refer to the Board's Rules of Practice and Procedure.

4.02 An applicant in a process will have 10 calendar days from the filing of the letter of
intervention or request for cost eligibility, as applicable, to submit its objections to the
Board, after which time the Board will rule on the request for eligibility.

4.03 The Board may at any time seek further information and clarification from any party
that has filed a request for cost eligibility or objected to such a request, and may
provide direction in respect of any matter that the Board may consider in determining
the amount of a cost award, and, in particular, combining interventions and avoiding
duplication of evidence or interventions.

4.04 A direction mentioned in section 4.03 may be taken into account in determining the
amount of a cost award under section 5.01.

5. CONSIDERATIONS IN AWARDING COSTS

5.01 ln determining the amount of a cost award to a party, the Board may consider,
amongst other things, whether the party has demonstrated through its participation
and documented in its cost claim that it has:

(a)
(b)

participated responsibly in the process;
contributed to a better understanding by the Board of one or more of the
issues in the process;

5



(d)

(c)

(e)

(f)
(g)

complied with the Board's orders, rules, codes, guidelines, filing
requirements and section 3.03.1 of this Practice Direction with respect
to frequent intervenors, and any directions of the Board;
made reasonable efforts to combine its intervention with that of one or
more similarly interested parties, and to co-operate with all other
parties;
made reasonable efforts to ensure that its participation in the process,
including its evidence, interrogatories and cross-examination, was not unduly
repetitive and was focused on relevant and material issues;
engaged in any conduct that tended to lengthen the process unnecessarily; or
engaged in any conduct which the Board considers inappropriate or
irresponsible,

6. COSTS THAT MAY BE CLAIMED

6.01 Reference should be made to the Board's Tariff.

6.02 Cost claims shall be prepared using the applicable Board-approved form attached to
this Practice Direction as Appendix "B".

6.03 The burden of establishing that the costs claimed were incurred directly and
necessarily for the party's participation in the process is on the party claiming costs

6.04 A party that is a natural person who has incurred a wage or salary loss as a
result of participating in a hearing may recover all or part of such wage or salary
loss, in an amount determined appropriate by the Board.

6.05 A party will not be compensated for time spent by its employees or officers in
preparing for or attending at Board processes. When determining whether an
individual is an officer or employee of the party, the Board will look at the true
nature of the relationship between the individual and the party and the role the
individual performs for the party. The Board may deem the individual to be an
officer or employee of the party regardless of the individual's title, position, or
contractual status with the party. Furthermore, an employee or officer of a
company or organization that is affiliated with or related to the party that is
eligible for an award of costs will be deemed to be an employee or officer of the
party.

6.06 Counsel fees will be accepted in accordance with the Board's Tariff

6.07 Paralegal fees will be accepted in accordance with the Board's Tariff. To qualify for
consideration as a paralegalservice, a paralegal must have undertaken services
normally or traditionally performed by legal counsel, thereby reducing the counsel's
time spent on client affairs,

6.08 Where appropriate, fees for articling students may be accepted in accordance with
the Board's Tariff,

6.09 Cost awards will not be available in respect of services provided by in-house

b


