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EB-2014-0351

IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c. 15, (Schedule B) (the “Act”);

AND IN THE MATTER OF an Application by Paul
Babirad on behalf of Jim Babirad under section 38(3) of
the Act for an Order of the Board determining the
guantum of compensation the Jim Babirad is entitled to
have received from Enbridge Gas Distribution Inc.

NOTICE OF APPLICATION AND PROCEDURAL ORDER NO. 1
January 15, 2015

On November 20, 2014 Paul Babirad on behalf of Jim Babirad filed an application
with the Ontario Energy Board (Board) under section 38(3) of the Act. The Applicant
has requested an order of the Board for compensation for storage rights in Crowland
natural gas storage pool (Pool) operated by Enbridge Gas Distribution Inc.
(Enbridge). The applicant is a landowner within the Pool since 1962. The application
states that he has not received any compensation for storage rights from Enbridge.

The Board will hold a hearing to consider Mr. Babirad’s application. At the end of this
hearing, the Board will decide what, if any, compensation will be allowed.

| am making provision for Mr. Babirad to file further evidence in support of his
application, if any. This procedural order sets the schedule for a written discovery
process and written submissions by the parties. The Board may change and add
further steps as required during the course of the proceeding. If either Mr. Babirad
or Enbridge thinks an oral hearing is needed, they should write to the Board to
explain why.

A copy of the application is attached as Appendix A to this Notice.
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Participants

Paul Babirad on behalf of Jim Babirad and Enbridge are deemed parties in this
proceeding.

| consider it necessary to make provision for the following procedural matters.
Please be aware that this procedural order may be amended, and further procedural
orders may be issued from time to time.

IT IS THEREFORE ORDERED THAT:

1. Mr. Babirad shall file any supporting evidence which is in addition to that filed
with the application by February 17, 2015.

2. Enbridge shall file any responding material with the Board and copy Mr.
Babirad by February 27, 2015.

3. Enbridge and Board Staff may file any questions that are relevant to the
application or to any supporting evidence filed by Mr. Babirad with the Board
and copy Mr. Babirad by March 6, 2015.

4. Mr. Babirad and Board Staff may also file any questions that are relevant to
any materials filed by Enbridge with the Board and copy Enbridge by March
6, 2015.

5. Mr. Babirad shall file responses to any questions from Enbridge and Board
Staff with the Board and copy Enbridge by March 27, 2015.

6. Enbridge shall file responses to any questions from Mr. Babirad and Board
Staff with the Board and copy Mr. Babirad by March 27, 2015.

7. Unless the Board orders otherwise, Enbridge and Board Staff may file a
written submission with the Board and copy Mr. Babirad by April 10, 2015.

8. Unless the Board orders otherwise, Mr. Babirad may file a written reply
submission with the Board and copy Enbridge by April 20, 2015.

All filings to the Board must quote the file number EB-2014-0351 and be made
electronically in searchable / unrestricted PDF format through the Board’s web portal
at https://www.pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be
filed. Filings must clearly state the sender’s name, postal address and telephone
number, fax number and e-mail address. Parties must use the document naming

Notice of Application and Procedural Order No. 1 2
January 15, 2015


https://www.pes.ontarioenergyboard.ca/eservice/

Ontario Energy Board

EB-2014-0351

conventions and document submission standards outlined in the RESS Document
Guideline found at http://www.ontarioenergyboard.ca/OEB/Industry. If the web portal

is not available parties may email their documents to the address below. Those who
do not have internet access are required to submit all filings on a CD in PDF format,
along with two paper copies. Those who do not have computer access are required

to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@ontarioenergyboard.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, January 15, 2015

ONTARIO ENERGY BOARD
By delegation, before: Kristi Sebalj
Original signed by

Kristi Sebal
Registrar
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Ms. Kirsten Walli
Board Secretary,

My name is Paul Babirad and | am writing on behalf of my father Jim Babirad who owns 40
acres of land on top of an Enbridge natural gas pool referred to as “Crowland” in the Niagara
Region of Ontario. There is no executed agreement for storage rights between Enbridge and my
father. Mr Babirad has owned this property from 1962 to present and has never received any
compensation for the use of storage/pore space from Enbridge.

As such, we are formally applying to the OEB to determine compensation payable. This
application is under section 38.3 of the OEB Act :

Authority to store

38. (1) The Board by order may authorize a person to inject gas into, store gas in and remove gas from a
designated gas storage area, and to enter into and upon the land in the area and use the land for that

purpose. 1998, c. 15, Sched. B, s. 38 (1).
Right to compensation

(2) Subject to any agreement with respect thereto, the person authorized by an order under subsection

(1),

(a) shall make to the owners of any gas or oil rights or of any right to store gas in the area just and
equitable compensation in respect of the gas or oil rights or the right to store gas; and

(b) shall make to the owner of any land in the area just and equitable compensation for any damage
necessarily resulting from the exercise of the authority given by the order. 1998, c. 15, Sched. B, s. 38

(2).
Determination of amount of compensation

(3) No action or other proceeding lies in respect of compensation payable under this section and, failing
agreement, the amount shall be determined by the Board. 1998, c. 15, Sched. B, s. 38 (3).



Background Evidence

In 1965 my parents, Jim and Theresa Babirad, granted Enbridge “in fee simple all mines,
minerals and mining rights and the right to work the same” for a one time payment of $800. A
copy of the original document is attached to this application. The signed indenture effectively
severed the property into a surface estate and a mineral estate. My parents retained
ownership to the surface estate but sold to Enbridge the mineral estate for the sum of $800.

We assert that the storage/pore space rights belong to the surface owner in situations where
the land has been severed into a surface estate and a mineral estate. The underlying
justification is the Common Law principle that the landowner owns everything from “heaven to
hell” (Cuis est solum, eius est usque ad coelum et ad inferos). Unless the landowner has
explicitly sold the rights to an asset of the property then the asset belongs to the landowner.

In this case my parents sold to Enbridge the right to extract all the minerals from underneath
the land and Enbridge retains ownership of any physical structures (mines) it has built in order
to extract the minerals. My parents did not sell the storage /pore space rights. The word
storage does not appear in the signed indenture. The air/pore space that Enbridge has been
storing natural gas in under my parents property is not a mine -- it is a naturally occurring

geologic formation.

My parents sold to Enbridge the mineral estate for $800. If oil, gold, natural gas or any other
mineral was discovered under the surface of the property it would belong to Enbridge. But the
pockets of air or pore space that naturally exist under the property was not sold and therefore
belongs to the landowner. If Enbridge wanted to purchase the storage/pore space rights to the
property they needed to have explicitly stated storage/pore space rights in the signed
indenture as they do for the much more common landowner storage rights lease agreements.

Indeed recommendation #2 of the OEB’s 1964 Crozier report states:

“The Board recommends that there be a requirement that, where storage rights are included in
a production lease, the caption include, in bold type, reference to storage rights, and clauses
dealing with storage be separated from those dealing with production.”



Respectfully,

Paul Babirad

159 Innville Crescent
Oakville Ontario
L6LOBS

905-827-1836
Ibabirad@cogeco.ca

(__ Jim Babirad
3777 Miller Road
Port Colborne Ontario
L3K 5V5
905-835-2747



THIS DiDENTVRE

made in duplioate the m day of

mthoyouotmmdomthouundnino}mndrodmljxtyfu
in Purswance of the Short Forms of Conveyances Act:

- between ~

THERESA A. M, BABIRAD
THERESA BABIRAD
hereinafter called the Grantors of the FIRST PART

- and -

THE CONSUMERS® GAS COMPANY
A Corporation incorporated under the Laws of
fobodyoSonposadeodecdog idacdist:

Sftiasodaodisodtidytud orendn
Ontario having its Head Office in the City of Toronto
hereinafter called the Grantee of the SECOND PART

- and -~

/ﬁg s —

/

hereinafter called the Mortgagees of the THIRD PART

WITNESSES that in coneideration of

Eight hundred dollars ($800.00)

of lawful money of Canada now paid by the said Grantee to the epid
Grantors (the receipt whersof is hereby by them acknowledged), they
the said Grantors DO GRANT unto the said Grantee in fee simple ALL
MINES, MINERALS AND MINING RIGHTS AND THE RIGHT T0 WORK THE SAME,. -’
in, under or upon the lande described in Schedule "An annoxnd hereto,

TO HAVE AND TO HOLD unto the said Grantee, its successors, heirs and
asaigns to and for their sole and only use forever )
SUBJECT NEVERTHELESS to the ressrvations, limitations, provisoes and

conditions expressed in the original grant thereof from the Crown.

e




The saiq Grantore COVRNANT with the said Grantee THAT they have
the right ¢, convey the saiq MINES, MDERRALS Anp MINING RIGHTS AND

retain to thoirulna, their Succesgors, heirs anq assigns a1
Surface Rights to the said lands, spvx AND EXCRPP the right of
ingress, 8gress and regreass to 4 parcel of 1angq measuring ity
(50) feet by ity (50) fost located in the Southesst corner of the
lands described 1p Schedule myn containing the oite of an abandoned
8as well identiftieq as Congumergt No. 633 for 4 period of one Year
from the date hereor,

Mortgagees 1n consideration of the mm of one dollar ($1.00) (recoipt
of which 14 hereby aelcnowlodgod) horeby conasnt to thig Deed and
Poatpone ipn favor of Grantee all right, title ang interest Mortgagees
hold ypop the lands to the same effect angd intent ag ir this Deed

had been exscuted ang registereq Prior to the Mortgage held by ¢he
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in the Township of Humberstons, County of Welland, Part of
Lot 16, Concession k4, described as follows:

at the northeast anglie of Lot 16,

southerly in and along the easterly limit 319,9 feet more

or less to a point where the southerly limit of the Canadian
National Railway, formerly the Great Western Railway Company,
Right-Of-Way intersects the easterly limit which said point
is also the point of gomsencement for the hereinafter des-
cribed lands,

continuing southerly in the said easterly limit: 1330.25 feet
to a point.

westerly parallel to the northern limit of Lot 16, 1310 feet
more or lese to a point which said point is 10 feet east of
the westerly limit of said lot.

northerly parallel to the sald westerly limit of Lot 16,
1407.25 feet more or less to a point in the southerly limit
of the Canadian National Railway Right-Of-Way.

southeasterly along the southerly limit of the Canadian
National Railway Right-Of-Way 1320 feet more or less to

the point of beginping

and conteining 41 acres more or less,
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WILLIANM H. GIRLING, a Commisslaner ate.,
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Affidavit, Land Transfer Tax Act

IN THE MATIER OF THE LAND TRANSFER TAX ACT.
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