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Friday, January 30, 2015
--- On commencing at 9:40 a.m.

MS. LONG:  Please be seated.

Good morning, everyone.  Today the Board is sitting in EB-2014-0116, an application by Toronto Hydro Electric System, for a custom incentive rate application.  Today we are sitting to hear an interlocutory motion brought by the School Energy Coalition.  SEC seeks an order requiring Toronto Hydro to provide a full and adequate response to interrogatory 1B-SEC-8 and specifically to produce benchmarking documents that Toronto Hydro has participated in through the Canadian Electricity Association, or the CEA.  In response to the motion the CEA has filed a notice of constitutional question and a cross-motion.

May I have appearances, please.
Appearances:


MR. SMITH:  Morning, members of the Panel.  Crawford Smith on behalf of Toronto Hydro, and with me is Daliana Coban from Toronto Hydro.

MR. LONG:  Thank you, Mr. Smith.

MR. RUBENSTEIN:  Good morning, Panel.  Mark Rubenstein, counsel for the School Energy Coalition.

MR. LONG:  Mr. Rubenstein, good morning.

MR. RUBY:  Good morning.  My name is Peter Ruby, here for the Canadian Electricity Association, and with me is articling student Jesse Ross Cohen, and as well in the back of the room is Jim Burpee, the CEO of the Canadian Electricity Association, and Kyle Smith, who is the CEA manager of transmission and distribution.

MS. LONG:  Thank you, Mr. Ruby.  Good morning.

MR. CROCKER:  Good morning, Panel.  I'm David Crocker, representing AMPCO, and I'm with Andy Radhakant, my partner.  Mr. Radhakant is an intellectual property litigator.  Copyright issues fall within his bailiwick.  He knows more about copyright than I ever will.  He's going to make submissions on behalf of AMPCO, and I am here and will only be here briefly, here only to help ease the shock for Mr. Radhakant of appearing before the Energy Board, but he is a quick learner, and I don't think I'll be here very long.

MS. LONG:  Thank you, Mr. Crocker.  Mr. Radhakant, good morning.

MR. RADHAKANT:  Good morning.

MS. HELT:  Good morning, members of the Panel.  Maureen Helt, counsel with the Board, and with me Martin Davies, Board Staff.

MS. LONG:  Ms. Helt, thank you.

Before we commence this morning I would like to just go through all the materials that have been filed so that we can ensure that we have everything.

MS. HELT:  Yes, Madam Chair, and perhaps I can assist in that regard.  I've been provided with copies of additional documents that we will provide to you.  Perhaps we'll do that first, and then we can go through the process of marking all of them.

MS. LONG:  Great.  Thank you.

MR. QUESNELLE:  Don't anyone light a match.  

[Laughter]

MS. HELT:  All right then.  I think it would probably be easiest to go through the documents as filed by School's first, to be followed by the CEA and then AMPCO.  So on behalf of the School Energy Coalition we have a book of authorities that is tabbed A -- tab 1 to 40.  If we can mark that as Exhibit K1.
EXHIBIT NO. K1:  SEC BOOK OF AUTHORITIES.

MS. HELT:  Next we have a motion compendium of the School Energy Coalition.  If we mark that as K2.
EXHIBIT NO. K2:  SEC MOTION COMPENDIUM.

MS. HELT:  From the CEA we have a book of authorities, volume 1 of 2, can be marked K3.
EXHIBIT NO. K3:  CEA BOOK OF AUTHORITIES, VOLUME 1.

MS. HELT:  A book of the authorities of the CEA, volume 2 of 2, to be marked K4.
EXHIBIT NO. K4:  CEA BOOK OF AUTHORITIES, VOLUME 2.

MS. HELT:  A supplemental book of authorities of the CEA, to be marked K5.
EXHIBIT NO. K5:  CEA SUPPLEMENT BOOK OF AUTHORITIES.

MS. HELT:  A brief of statutes submitted by the CEA, to be marked K6.
EXHIBIT NO. K6:  CEA BRIEF OF STATUTES.

MS. HELT:  AMPCO book of authorities will be K7.
EXHIBIT NO. K7:  AMPCO BOOK OF AUTHORITIES.

MS. HELT:  In addition, there were two loose documents provided to you, members of the Panel, the master consulting services agreement.  This was filed last night.  This was -- by the CEA.  This will be K8.
EXHIBIT NO. K8:  CEA MASTER CONSULTING SERVICES AGREEMENT.

MS. HELT:  And then lastly there is a letter that was prepared by the Attorney General which was circulated to all of the parties.  I do not believe it has been filed on RESS, but I am submitting it to you with the permission of the other parties, and we will mark this as K9.  
EXHIBIT NO. K9:  LETTER PREPARED BY THE ATTORNEY GENERAL.

MS. LONG:  Thank you.

And then just with respect to what's already been pre-filed, we have submissions from all the parties.  I understand, Toronto Hydro, there's a brief submission that you've put in, as well...

MS. HELT:  As Board Staff.

MS. LONG:  As well as Board Staff.  Okay.  Thank you.

Before we begin this morning I just want to seek some clarification from you, Mr. Ruby, with respect to your cross-motion.  And as I read your materials and the section for your claim for relief, I guess I'm a bit confused as to why you've termed it a cross-motion.  As I understand it, the relief that you're seeking is that we not grant the order that SEC is asking; in the event that we do, that information be kept confidential.  And you're reserving your right to stay.  Have I characterized that properly?

MR. RUBY:  Yes.

MS. LONG:  There's nothing else that would take it into what I would consider to be a cross-motion where you're claiming other relief?

MR. RUBY:  Leaving aside the label, that's exactly the relief.

MS. LONG:  Okay.  Thank you.  Then with that said, are there any preliminary matters before Mr. Rubenstein starts?  Okay.  Then Mr. Rubenstein, please proceed.
Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  Good morning, Panel.  I'll be referring to principally two documents, the book of authorities and my motion compendium.  That's K1 and K2, two buff documents.  I know the parties have provided lengthy submissions, and I won't repeat them all, but I think there are some important elements to discuss with regard to each of them, and to review, and I'll be reviewing some of the salient and important aspects of that.

I think it's important from the beginning to recognize at this core this is a motion that the Board has seen to some degree time and time again.  It's a motion for full and adequate responses to an interrogatory.  Probably the most common motion that the Board sees.  And here it's for production of relevant benchmarking information that's in the possession of the applicant in this case, Toronto Hydro.

We're not seeking any production for materials that Toronto Hydro does not have.  And in -- I raise that because in Mr. Ruby's material there's discussion of data models and maybe some other material.  We're only seeking documents that -- reports that Toronto Hydro has in its possession.  Nothing else.

Just to give you an outline where I plan to go this morning, first I want to discuss the main elements of the motion, which is the core of what my client is seeking.  That's the production of certain documents.  So I want to discuss that point, why the documents themselves are relevant, which is something that the Board has to decide, and it's a fundamental part of the motion.  And if, you know, the documents aren't relevant, then the copyright issue and all this is not important.

And then the second thing I want to address is the arguments made by the CEA that, regardless of relevance, why you shouldn't order production.  I've put them into two baskets.  One is the copyright arguments, and second is what I would call the policy and discretion arguments, that even if you have the authority to order it, you shouldn't for a set number of reasons.

And then lastly I want to speak to the confidentiality issue that my friend requested, that if the motion is granted in full and or in part, that the confidentiality treatment should be accorded to it.

And then there's the stay.  I think from the discussions that happened earlier, just a few minutes ago, it seemed to me at least from the motion material that what the CEA was seeking was an automatic stay, so that it could even -- that there would be no order and there would be an automatic stay.  So I'll briefly address that at the end.

Let me -- at the outset it's important to discuss the history of what's occurred in this proceeding.  So the motion is in the context of an application by Toronto Hydro for approval of over 3-and-a-half-billion dollars in revenue requirement over its five-year term.  That's a significant amount; that's an increase of over $750 million over its current revenues, when you -- including when you project revenue growth.  That's a significant increase of roughly 40 percent over the five years.

So that it's a very significant application that's in front of the Board.  I think all parties, Toronto Hydro wouldn't disagree with that.  And I think the parties need all the available and important information before it so that it could help the Board, and the Board needs all the information so it can determine if that amount Toronto Hydro is seeking is reasonable.

Interrogatory 1B-SEC-8, which is in my compendium at tab 1A, sought all copies of benchmarking studies, reports and analysis that Toronto Hydro conducted or participated in that were not already provided in the application.  And the reason for these materials is the Board is aware, it has repeatedly recognized, an important way for the Board to determine if rates are just and reasonable is through benchmarking.  The RRFE is clear about that.  The Enbridge custom IR decision was quite clear that benchmarking is very important.

And Toronto Hydro in its own application has provided numerous benchmarking.  The structure of its custom incentive plan involves custom benchmarking that it had done through PSC.  It's also filed a number of what I would call sort of general cost benchmarking studies, sort of on compensation and other things.

And it's also -- and the PSC has looked at reliability, benchmark reliability not just of Ontario distributors but also a select group of American distributors.

So the structure of the plan is based on benchmarking and there's a lot of information.

And in response to the interrogatory, Toronto provided a number of other benchmarking materials that were responsive to the interrogatory and provided it to parties.  What it did not provide was certain benchmarking materials that it had done through the Canadian Electricity Association, on the basis that the CEA had claimed that they're proprietary information and had not agreed to its disclosure and production.

So at the technical conference -- this is the transcript, is on tab 1B and the tabs A, B and C were appended to our Notice of Motion -- at the technical conference I followed up with Toronto Hydro's witnesses, and they confirmed the CEA documents that we're talking about are in the possession of Toronto Hydro.  They have the documents in their possession.  And I asked if they would be willing to provide the names, you know, the general description of the topics and the years that they were taking place.

Ms. Klein had said -– Toronto Hydro's witness –- that they would have to seek it from the CEA.  There was a discussion with Mr. Smith about taking this offline.  And I followed up with Toronto Hydro, and this is in appendix C.  I followed up with Toronto Hydro and asked them if they were -– and this would be on the second -- sorry, on the third page, 1C.  I asked them essentially two questions.

Is the CEA going to consent to you being able to provide the year of the study and a general description of the study?  This was important for us to understand is this even relevant, is this something that we're going to need to seek.

And then the second part was our understanding from past proceedings and past discussions with the CEA is they were not willing to provide full reports, even on a confidential basis.  But were they willing to allow production of the information contained in the materials in any other way, so redacted version or something else where you couldn't identify the participants or some other element?

I had a conversation with -- anyway, I had followed up with Toronto Hydro to respond.  I had a conversation with Mr. Ruby in the interim.  And I was seeking the response from Toronto Hydro because they are the applicant in this proceeding; the CEA was not even an intervenor at that time.  I relayed my understanding of the CEA's position after speaking with Mr. Ruby, and they were simply not willing to provide either of those sets of information.  Mr. Smith confirmed that was their understanding as well.  We brought the motion that day.

And I say this just to show we've been working to try to find some sort of understanding and trying to be reasonable about this.  And so for any comments that are made with respect to that SEC has been unreasonable or if only we had a discussion with the CEA to provide this information, is simply unfounded.

And I note when the Board released its PO to hear the matter and on the dates that it was planning to hear the original motion, we wrote a letter to the Board.  And this is contained on tab 5 -- sorry, tab 4 -- sorry, tab 3 -- sorry, 2.  I apologize.  You don't need to turn it up, but essentially we had asked the Board to essentially order Toronto Hydro to provide the names and a general description so we can properly respond to the motion.

And Toronto Hydro, and this is -- responded the next day -- and this is on tab 3 -- and said that they've had a discussion with the CEA and the CEA is willing to provide that information, but that it will seek a confidentiality request when it does so.  It filed that information; it filed the names of the studies.  And this is at tab 4 of our compendium.  It ended up not seeking a confidentiality order, but as you can see it's -- you know, for us every small amount of information from the CEA has been like pulling teeth.  And ultimately it took, it seems to be -- until they're in front of the Board, they're not willing to provide even a small amount of information.

And I would say that it shows they've unreasonable and we have been reasonable.

Let me turn to the eight studies and how they're relevant.  And I'm working off the tab 4 of our compendium.  So there are four what I would call survey re -- or what CEA has called survey reports.  These are the national attitudes and public attitudes report.  Those are the first four documents on that list. 

Now, there seems to be a threshold dispute:  Are these even benchmarking studies to begin with?  And if they're not, then they actually don't follow within the ambit of SEC's motion or SEC's original interrogatory response.

So in the Bradley affidavit at paragraph 14 and in CEA's submissions they say this is not even a benchmarking study.  Yet in the original motion which we sought benchmarking and the -- sorry, the original interrogatory and the motion, Toronto Hydro it seems at least says that it is a benchmarking study.

So we're left at -- I'm left -- because we have no -- we haven't seen these studies.  We don't know anything besides essentially the names and the little bit of information that was provided in the Bradley affidavit.  I don't know if they actually are benchmarking studies.  If they're not, then we don't seek them.

But if they are benchmarking studies -- and let me explain why I think they're relevant to this proceeding.  Benchmarking studies that measure the public's attitude towards various issues, those issues may include rates, those issues may include reliability, those issues that may be measured may go to customer service, and all those things.  And if it's comparing either Toronto Hydro's customers specifically or citizens in Toronto versus other utilities or other provinces, then that is relevant to this proceeding.

One of the issues that is in the Renewed Regulatory Framework for Electricity is that utilities are supposed to seek their customers' input on their plans.  And, you know, Toronto Hydro has provided significant information about that in its application.  This is a way for us to test the evidence by saying:  Okay, maybe -- how does this compare with respect to other information, against other utilities?

Toronto Hydro's customers may say that they have very bad customer service and Toronto Hydro thus wants to spend more money on that, but if it's actually very good compared to other utilities, then it has -- puts that information.

And in the recent Hydro One custom IR proceeding, they provided and there was benchmarking studies that they had done, and it compared Hydro One to other provinces.  I think it aggregated the utilities into other provinces, and it measured things like rates and all those things.  It even had measures such as value for money, which is quite explicit in what the Board has been discussing in the RRFE.

We say that type of information is relevant.

The fifth study on the list is the 2014 multi-client budget benchmarking report for information technology.  I would submit it's -- on its face it's clearly relevant.  It's a benchmarking -- it's a benchmarking study with respect to IT costs, which are a significant aspect of Toronto Hydro's proposed expenditures, both its capital and operating.  It's seeking material amounts for OM&A and it's seeking very significant amounts in its application with respect to capital requests for updating hardware, software, and a new enterprise system.


So understanding how Toronto Hydro's spending fits with in respect to other utilities is obviously, I would say, relevant and information for this Board and parties to test the reasonableness of Toronto Hydro's application.

The last, three, this is the service continuity studies.  Let me first say that the CEA has claimed that we can -- you know, the SEC can simply just buy the studies that -- you can purchase them off their website, and I would say first the publicly available studies, according to the CEA's own information that they provided in their affidavit, is there are some -- they're a rolled-up composite study.  That is different than the studies -- it would indicate that they are different than the studies that Toronto Hydro actually has in their possession.  Seemed to me Toronto Hydro would have Toronto Hydro compared to averages or showing the actual utility -- how Toronto Hydro compares to the individual utilities.  I would assume it would be something like that, and that the one that is being sold is just simply the national average, whatever metrics that the study looks at, which we don't know.

But I would say regardless the fact that they've -- that it can be purchased is irrelevant to the issue before you today; that is, that they should be -- there should be a production pursuant to the rules.  I would say it's a very troubling precedent and it would inhibit the Board's public interest mandate for the Board to require intervenors to purchase documents, which I know that Toronto Hydro has, you know -- customers -- some of you have already paid for through their rates.

But it would -- a troubling aspect that this would have to be done.  This would be a barrier first to the Board getting the information it needs and customers to getting the information that it needs.  I mean, the process is a discovery process:  What is the information that Toronto Hydro has?

And while this cost of these studies are high, I would just say this.  They pale in comparison to the studies that the Board regularly -- parties do provide regularly, and these are just like general subscription studies, and I'm just thinking things like the IHS Global Insight study, which is produced in many proceedings that shows capital escalator costs or costs that show few expectations about future market conditions about inflation.  Those are blanket studies that are not tailored to those individual utilities.  Those would essentially make it unattainable for parties to -- if they're forced to purchase those studies, things like the Hay compensation studies, which are not -- sometimes that are not tailored to the utility, just showing growth, executive compensation generally in regional areas, and I think that's important.

And the relevance of the information is key.  One of Toronto Hydro's justifications for its very significant proposed capital plan is its reliability issues, and allowing parties to compare reliability of Toronto Hydro against non-Ontario utilities is very important.

Toronto Hydro commissioned, in the PSE study that they have filed in this proceeding, reliability benchmarking compared -- looking at not just Ontario, compared to U.S. utilities.  Seemed to me on its face that the CEA reliability would show, well, the rest of Canada.  And that's another important set of comparators that the Board would want to look at, not just -- you know, if we're looking at Ontario and we're looking at the U.S., well, the rest of Canada also shows some insight into the reliability issues that the Board needs to determine.


We would say that this information is relevant and should be produced, and the CEA discusses in its submissions that there should be some sort of higher standard that should be applied with relevance.  First I'd say on its face the information is clearly relevant to what the Board has to decide.  But I would say that the Board has taken a very broad view of pre-hearing disclosure, and the Board has, you know, used terms like "it may be relevant" or that -- and it specifically talked about it being a broad -- the scope should be broad, and that's -- and I would say principally -- the principle behind that is utilities have a huge asymmetry of information over parties and the Board in their proceedings, and the Board should err on the side of over-inclusion that's relevant than potentially under-inclusion, because this information is very important.

And I would -- regardless, I would say that, you know, SEC's made out the case that on the face that they're relevant.


And I would -- lastly and, I would say most importantly, emphasize this.  Toronto Hydro at no point has actually disputed the relevance of these documents.  Toronto Hydro, the applicant itself, has never claimed that the documents are not relevant to this proceeding, and if the Board has had a chance to review the technical conference transcripts, it knows Toronto Hydro raises the issue of relevance, I would say liberally, but fairly, that it's quite often raised, and they've refused to object to a question or documents or an undertaking to be produced on the basis of relevance.  So, I mean, these documents are clearly relevant.

Let me move on to the CEA's arguments and why the documents, even if they're relevant, should or can't or shouldn't be produced.  Let me start with the copyright argument, at least as I understand it.

The CEA submits that the Copyright Act binds the Board generally and would be a violation of that act to order disclosure and production of the materials.  And also not simply based on the copyright application to the Board, but also the constitutional doctrine of paramountcy makes the Board's authority to order disclosure and production, which is principally derived by section 5.41 of the Statutory Powers Procedures Act, inapplicable as it relates to -- as it conflicts with the Copyright Act.

I note that my friends raise the summons power under the Statutory -- that the same principle would apply to the summons authority under the Statutory Powers Procedures Act and what I would call the Board's evidence making authority and ordering authority under the OEB Act.

We're not relying on those for the purposes of this motion.  We're relying under the discovery authority, which is in the Board's rules under the interrogatory powers.  But the same principle would apply to either of those cases.

And I'll preface my submissions by saying, you know, we're assuming for the purposes of this argument the CEA has copyright.  I know AMPCO has raised some submissions -- in its submissions if copyright may not apply.  I know there's now a reply affidavit replying to those submissions.  SEC is not taking the position for its argument that the CEA doesn't have copyright.

So let me begin with the Copyright Act, and at a high level it's discussed in more detail in AMPCO and Staff's written submissions, that the Copyright Act doesn't actually prohibit anything in the normal sense of the word.  What it does is provide a set of statutory rights, those are intellectual property rights in specified works, and provides a set of remedies for when they're infringed.  It also sets a set of exceptions for those infringements, and it may be a somewhat semantic point, but as Staff rightly points out in their submissions, there is no general prohibition from doing anything and there's no offence created by an infringement of the act.

Generally one is just simply liable if he infringes someone else's copyright.  And in the act, this is -- we've produced salient sections of the act in tab 8 of our compendium.  But section 3 -- and this is on page 7 in the material -- sets out those rights.  Section 5 of the act sets out the works that it may -- that the copyright applies.  Section 27 of the act on page 10 sets out, you know, when there's an infringement generally.  Section 29 of the act sets out the exceptions and, most principally important to this proceeding, the fair dealing exceptions.

What the Copyright Act does is it creates rights against others from doing certain things.  But to be clear -- and this is key -- there is no right to not allow someone to view a copyrighted work or to have to produce it in the sense of providing it to someone so that they can view it, not just sort of disclosing the existence of it.

The act is about rights to control in certain circumstances unauthorized reproduction; i.e., the copying of works with copyright in them.  That in general you need the consent of the copyright holder to reproduce the work.

The act itself provides no prohibition or no right with remedies against the infringement of that right of disclosure in the narrow sense, identifying those documents, or production, either in the sense of either physically providing it or letting someone inspect that documents.

And I note that the CEA has not provided a single case which stands for the proposition that the CEA prevents disclosure or production, let alone effects them.

In Canadian Solar -- and this is in our book of authorities at tab 11 -- in paragraph 39, sort of in the middle of the second full sentence, you know, Justice Brown rejected an argument that a party couldn't produce records or materials to be monitoring litigation because it was copyrighted.  And he said:

"Indeed, in general terms copyright law prevents unauthorized copying of a work, not its disclosure."

We've cited a number of cases in our authorities that are similar to that.  We cited it tab 12, the Nova Scotia Supreme Court case in SS and DS, in Tetefsky, which is at tab 13 of our materials.  And my friends have cited it.  But in that case, the court again said that there's no --while it chose not to order it, disclosure or a copyright argument, it didn't say that it didn't have authority to.  In fact, it said the opposite.  And in Miller versus Thunder Bay and R. v. Oosterman, similar situations.

I won't go into much detail on them; we've discussed them in greater material in our written materials.

Further, there are specific prohibitions against disclosure in certain acts.  And we provided in our materials -- and this is tab 36 of our book of authorities -- the Canadian Evidence Act.   And at section 38.02, there is a specific section that talks about where disclosure is prohibited.  In this case it's with respect to issues about national security, international affairs.  There's a specific statutory prohibition against disclosure that simply does not exist in the Copyright Act at all.

Further, not all reproducing of copyrighted work without the copyright holder's consent is an infringement itself.  There are some important exceptions or defences to that.  And even "exceptions" may not be the best word.

Principally, for the purposes of this motion we're talking about the section 29 fair dealing right under section -- under the Copyright Act.

And at tab 17 of our materials at paragraph 48, this is CCH versus Law Society of Upper Canada, the leading –- I'd still say the leading authority on fair dealing, at paragraph 48.

The court says:

"Before reviewing the scope of the fair dealing exception under the Copyright Act, it is important to clarify some general considerations about exceptions to copyright infringement.  Procedurally, a defendant is required to prove that his or her dealing with a work has been fair; however, the fair dealing exception is perhaps more properly understood as an integral part of the Copyright Act than simply a defence.  Any act falling within the fair dealing exception will not be an infringement on copyright.  The fair dealing exception, like other exceptions in the Copyright Act, is a user's right.  In order to maintain the proper balance between the rights of a copyright owner and users' interest, it must not be interpreted restrictively.  As Professor Vaver... has explained... 'User rights are not just loopholes.  Both owner rights and user rights should therefore be given the fair... and balanced reading that befits remedial legislation.'"

There is a balancing between the copyright holder's rights and the user's rights in the Copyright Act, and I'll speak specifically more about section 29 a bit later.

Now, let me turn to the Statutory Powers Procedures Act, the other act that's at issue here.

The Statutory Powers Procedures Act -- and this is in our compendium; I provided it at tab 7 -- provides the Board with its general authority for its discovery process.  That's set out in the Board's Rules of Practice and Procedure.  And section 5.41, this is -- provides that a tribunal has the ability to make rules for disclosure if its rules are properly set out, properly made pursuant to section 25.1 of the act.  That's not been challenged by my friend.

And the disclosure authority is broad.  And section 5.41, it includes the exchange of documents, oral and written examination of parties, the exchange of witness statements and reports of expert witnesses, the provision of particulars, and then a catch-all, any other form of disclosure.

Now, the Act uses the -- does not use the word "disclosure" in sort of the narrow sense, essentially just identifying documents.  It is a broader to -- also disclosure and production.  We've cited in our materials the Ontario Court of Appeal's decision in Ontario Human Rights versus Dofasco.  That stands for the proposition that disclosure under the Statutory Powers Procedures Act includes production of documents, not just simply disclosure:  Show us a list of the documents.

And the Board's Rules of Practice and Procedure implement a disclosure and production process.  And most germane to this motion is its rules 26 and 27 of the act, and this is in tab 5 of our materials on page 21 through 24 of those rules.

Now, the Board's rules and practice as a way to fairly and efficiently implement its usually multi-party hearings in a public, transparent process that a person responding to interrogatories essentially has to provide copies of those documents to other parties.  Usually, e-mails them or posts them -- provides hard copies to the Board, posts them on the Board's WebDrawer system.  And that is reproduction in one sense; I don't disagree with that.

But that goes to implementation of how the Board deals with its process, not to something that's inherent in the Statutory Powers Procedures Act.

That's a secondary -- that's -- it's a secondary, it's a derivative aspect of what the Board has to do to implement these disclosure and production rules which are provided under the Statutory Powers Procedures Act.  Nothing inherent to that act that requires it.  The Board could, if it wanted to, make us all come to the library to review the documents.  But the Board doesn't do that, because of the -- you know, efficiency and transparency and for that.

Now, the doctrine of constitutional paramountcy in general terms is when there are two validly enacted laws, one federal and one provincial, if they conflict, the federal one is considered paramount.  And the provincial law, to the extent of the conflict, is declared inoperative.  It simply doesn't apply to these circumstances.

And conflict can apply in two ways.  There's operational conflict, which is sort of the possibility of dual compliance or frustration of the purpose of the federal legislation.

First, with respect to dual compliance, I think the most articulated view of that was set out in Multiple Access versus McCutcheon, and it's quoted in the Rothman case, which my friend cited.  We've reproduced this part of it at tab 9.

At paragraph 11 on the flipside of the page the court says:

"In principle there would seem to be no good reason to speak of paramountcy in preclusion, except when there's an actual conflict in the operation, as where one enactment says yes and the other enactment says no.  The same citizens are being told two inconsistent things.  Compliance for one is in defiance of the other."

I would say there's no issue of dual compliance in this case.  First, the Copyright Act simply does not create any rights, let alone there be an infringement for disclosing and producing documents.  It's only about reproduction.

The Board can easily follow both enactments simultaneously; you can allow for disclosure and production through an order, as requested in this motion.  That authority comes from the Statutory Powers Procedures Act.

And secondly, I would say this, more importantly.  Even if it consent, which we would disagree with, that the Board's usual process for implementation -- that is, to order parties to be provided copies of the material -- is derived from the Statutory Powers Procedures Act directly, one would need to show that there's an infringement of the Copyright Act to do that in the first place.  And we would say the fair dealing exception to any infringement applies.

And I'll discuss that in detail later.

The second way that there could be a conflict is frustration of purpose.  And SEC agrees with Board Staff on this.  And in Marcotte, which we provided in our book of authorities, tab 8, page 73 -- sorry, at paragraph 73, the court says:

"As the party seeking to invoke paramountcy, the Banks bear the burden of proof and 'must first establish the purpose of the relevant... statute, and then prove that the provincial legislation is incompatible with this purpose.'"

I note that the CEA doesn't establish the purpose of the Copyright Act in its materials.  And Board Staff, I think correctly, pointed out the best way to view it is a citation in Théberge, which I've included in tab 10 of our compendium, the excerpt, and this is at paragraph 30.

"The Copyright Act is usually presented as a balance between promoting the public interest", encouraging dissemination of the work of the art and intellect, "and obtaining a just reward for the creator, (or, more accurately, to prevent someone other than the creator from appropriating whatever benefits may be generated.)  The elements of this balance are discussed in more detail in J.S. McKeown's book..."

I won't further read.

Then at paragraph 31, the court goes on to say:

"The proper balance among these and other public policy objectives lies not only in recognizing the creator's right, but in giving due weight to their limited nature.  In crassly economic terms it would be as inefficient to overcompensate artists and authors for the right of reproduction as it would be self-defeating to undercompensate them.  Once an authorized copy of a work is sold to a member of the public, it is generally for the purchaser, not the author, to determine what happens to it."


The purpose of the Copyright Act is not about disclosure or production in the sense we're talking about today.  It's about reproduction, and even that is not an absolute right to control all reproductions of a copyrighted work, so the disclosure -- so disclosure and production cannot by definition frustrate the purpose of the Copyright Act.

Insofar as the Copyright Act can be said to apply the Statutory Powers Procedures Act in the Board's rules, in no way frustrate the Copyright Act's purpose.  The provisions of the rules which we're talking about is about providing information that is relevant to a public interest economic regulator so that it can do its job, when it regulates the Ontario energy sector in this case, in this application, Toronto Hydro's rates.

As the Board's filing requirements put it best, the purpose of interrogatories is for parties to be able to test the evidence.  The purpose is furthered -- is to further the Board's statutory mandate and to act in the public interest.

The practice direction on confidential filings which sets out the purpose quite nicely, and here it's talking -- obviously it's discussing confidentiality, but the point here is with respect to the information that it requires, and this is at tab 40 of our book of authorities.

On page 2 the Board says -- and this is in the last sentence on the second paragraph:

"The Board relies on full and complete disclosure of all relevant information in order to ensure that its decisions are well-informed, and recognizes that some of the information may be confidential in the nature to protect that information."

So the Board is recognizing that in some cases because it needs all the information, it has created a confidential -- set of confidentiality rules, but that it requires all the information, all relevant information, so that it can make well-informed decisions.  I would say that applies here.

Ultimately there's no conflict, either operationally or a frustration of purpose.  The Board should reject the paramountcy argument.

Let me -- putting aside the constitutional arguments, the question does -- does the Copyright Act apply to the Board and, if so, does it have an effect on how the Board orders disclosure and production.  I don't take issue with my friend's argument and general contention that the act binds the Board as a Crown agent or as an agency of the Board, and I think that was confirmed in Manitoba v. Access Copyright.

But what does that entail for the purposes of this motion?  First, as I've discussed earlier, the Copyright Act does not in any way govern or create rights and remedies in the strict sense that deal with the disclosure or production.  Where admittedly they do come into the conversation is how the Board implements production of the studies issues.  How does a Board do this, when it's, you know, requiring parties to provide copies to each other?  That's a -- now we're talking about reproduction and how does that interplay work here.

We would submit, insofar as providing copies or putting the documents on the WebDrawer is an infringement of the CEA's copyright over the documents, it's covered by the exception under section 29 of the Copyright Act.  That's the fair-dealing provision.

And at tab 9 of our materials -- sorry, not at tab 9, at tab 8 of our materials on page 11, section 29 of the act provides that:

"Fair dealing for the purpose of research, private study, education, parody or satire does not infringe copyright."

Now, let me say at the outset here that the CEA's claim that the fair-dealing provisions do not apply to the Board is wholly incorrect.  My understanding of the CEA's argument boils down to the fact that there are some other exemptions that mention government or the Crown or government type institutions, therefore, the fair-dealing exemptions would not apply to the provincial Crown, because there are some other exemptions that may apply, and that that would include the Board in some way.

I think the first question here is actually:  Who is doing the dealing?  Is it the Board who may order it and may post it on the WebDrawer?  Is it Toronto Hydro who would actually be making the copies to provide to parties, or is it the receiving parties -- the Board again, SEC, AMPCO, all other intervenors, and potentially the public?  It's not clear to me that the Board is actually the party doing the dealing per se, but regardless, the fair-dealing exception applies to it, and it's squarely available to the Board.

The fact that the fair-dealing exemption is not explicitly mentioned, that the Crown is not explicitly mentioned the fair-dealing provisions is irrelevant.  There are other sections, such as general applications which don't, and as the Manitoba Access Copyright -- its case itself makes clear, just because there is not an explicit mention of the Crown doesn't mean that it applies to it.

Second, it's fair to look at the fair-dealing exception as upstream rights for users and the more specific ones as -- such as downstream rights.  And this was the view taken by Judge and Grant in the Treaties, intellectual property, in the Law in Canada, which we provided at -- an excerpt of at tab 10, and it's what actually the Supreme Court said in CCH, if we go to paragraph 17 -- sorry, tab 17, paragraph 49.  The court -- the Supreme Court says:

"As an integral part of the scheme of copyright law the section 29 fair-dealing exception is always available.  Simply put, a library can always attempt to prove that its dealings with the copyrighted work are fair under section 29 of the Copyright Act.  It is only if the library were unable to make out the fair-dealing exception under section 29 that it would need to turn to section 30.2 of the Copyright Act to prove that it qualifies under the library exception."

Say that similarly here.  Even if there are some specific provisions that may apply to the Crown, and even some -- I would note that some of the ones that my friend cited are actually not the Crown.  It mentions government educational institutions.  If you look under the act at what the definition is, it doesn't actually necessarily even include any sort of non-profit educational institute, not ones that are from the government, but regardless, if their upstream rights -- if the -- I think all parties agree that the Copyright Act applies to the Board and it's available for the Board to access it, but it would especially be available for all the other parties to access it.

Now, the important question is providing copies of the CEA benchmarking studies to the parties and the Board is covered under section 29 more generally.  And I note that Board Staff and SEC also agree that it is covered.  And the test for fair dealing is simple in a way, and no party disagrees with that at a high level.  It's the application I think parties have an issue with, and that is -- the first question is whether the dealing is for allowable purpose under the act, and the second question is, is the dealing, the copying, the reproducing, fair.

With respect to the purpose, the purpose we would say is allowable under section 29 is used for both research and private study, and those are enumerated purposes under the act.

Research for the purpose is a broad concept, and again, if we can turn -- probably best to keep open CCH at tab 17, and paragraph 51 of that case.  The court discusses that it should have a broad and liberal interpretation and that it is not limited to non-commercial or private contexts.

CCH, the case was about the Law Society, its Great Library's policy of providing photocopy services of cases and other legal text to lawyers for use, for research, and the court made clear in its decision that research includes advising clients, giving legal opinions, arguing cases, and even if it's paid work -- even if it's paid -- it's still research.


And I would say the benchmarking information is actually quite similar in a sense.  It is information to allow parties before the Board the ability to advise their clients, argue its cases, and for the Board to adjudicate on its facts, or essentially in some sense researching Toronto Hydro's application, understanding it, using it to test its material.  I would say that falls under the very broad understanding of the term "research".

Further, SEC submits that it would be -- also be allowable for the purposes of private study, and in Alberta (Education) v. Access Copyright -- this is at tab 19 of our book of authorities -- as it did with respect to research, the Board -- the court advised that -- against a restrictive interpretation of the term "private study".  It does not mean just studying in isolation.  In this case parties and the Board are studying.  We're learning about Toronto Hydro's application.  These are broad purposes, and we would say that they fall within them.

Now, the second step of the analysis and, I would admit, the more contentious aspect is if the dealing the copying is fair.  And in CCH the court adopted six factors which should be considered in determining if the dealing is fair:  the purpose of the dealing; the character of the dealing; the amount of the dealing; whether there are any alternatives to the dealing; the nature of the work; and the effects of the dealing on its work.

And in paragraph 17 -- and this is very important -- at paragraph 60, the court says:

"To conclude, the purpose of the dealing, the character of the dealing, the amount of the dealing, the nature of the work, available alternatives to the dealing and the effect of the dealing... are all factors that could help determine whether or not a dealing is fair.  These factors may be more or less relevant to assessing the fairness of a dealing depending on the factual context of the alleged infringing dealing.  In some contexts, there may be factors other than those listed here that may help a court decide whether the dealing was fair."

So this is not an exhaustive list.  Some may or may not apply in other -- in each specific situation.  There may be other factors that may actually be important depending on the facts.  This is a guide.

But I would say even looking at those six factors, the dealing is fair.

First, with respect to the purpose of the dealing, as discussed already, we say it's for research and private study, not just for the parties but for the Board, and for the public to have a better sense of -- for Toronto Hydro's customers a better sense of researching the application that it's bringing to raise its rates, but also for the public at large to understand Toronto Hydro's application.

The purpose of the hearing and the evidence is to determine ultimately the reasonableness of Toronto Hydro's proposed rates for 2015 to 2019.  The benchmarking information is an important factor in helping to determine.

There is no improper motive here.  The parties and the Board are furthering the public interest mandate of the Board.  There's no improper motive.  No party is seeking to take the studies and sell them to other parties.  There is no -- you know, there's no improper use here.

With respect to the second factor, the character of the dealing, it's, one, to further a legitimate public policy purpose.  It's not to sell them.  And it is for the -- and if the Board requires, it has the ability to control the distribution through a general Board order, but also through -- if it decides to make confidential undertakings, the Board's declaration has very specific terms about the actual use and who can see it, and it has to be destroyed after the proceeding is over.

Even if the Board determines that it's public, the character of the dealing can still be restricted.  As examples, the Board does not actually need to post the documents on its WebDrawer but still allow it to be public.  The Board could put a notice and say:  Because of copyright reasons, we cannot post this on our website, but it's publicly available for you to come and look at a copy in our library.  That's an option that is available.  The Board has a lot of tools to be able to control the character of the dealing, if it feels that that's even necessary.

While the CEA says that industry practice is relevant to determining the character of the dealing, I would say in Ontario the practice has been to provide this information to all parties, and in some cases all on the public record in the proceeding.

So while other boards may look at this very differently, this Board is consistently, I would say, on the forefront of being -- transparency and requiring that all parties have access to not just general information, but to the source information.

With respect of the amount of the dealing, while SEC is seeking production of the study in its entirety, that in and of itself does not make the dealing unfair.  And the court in CCH recognized that even production of a whole work may be fair.  In this case, the entirety of the work needs to be produced.  The documents cannot be viewed -- a benchmarking study cannot be viewed in its parts.  If they're relevant, they should be produced in whole.

With respect to the alternative to the dealing, there's no alternative to the reports.  No party has actually suggested -- besides purchasing a copy of the two reports that are actually available in some other form on its website -- that there's an actual alternative to this information.  That is –- and even so, it would not just be that there's some alternate one that is reasonable.

Purchasing the documents, even if it was that easy, would defeat the purpose of the fair dealing exception of the copyright infringement, since purchasing a copy would by definition not be infringing any copyright.  And as the court said in CCH, and this is at paragraph 70:

"The availability of a licence is not relevant to deciding whether a dealing has been fair.  As discussed, fair dealing is an integral part of the scheme of the copyright law in Canada.  An act falling within the fair dealing exception will not infringe copyright.  If a copyright owner were allowed to license people to use its work and then point to a person's decision not to obtain a licence as proof that his or her dealings were not fair, this would extend the scope of the owner's monopoly over the use of his [copyright] in a manner that would not be consistent with the Copyright Act's balance between an owner's rights and user's interest."

With respect to the nature of the work, we submit that the nature is fair.  In CCH, the court said that dealing essentially to legal -- for legal research was fair.  In fact, it quoted with approval from the Court of Appeal's decision that it said that it's generally in the public interest that access to judicial decisions and other legal resources not be unjustifiably constrained.

And I would say the same here.  The information is important to the public interest regulatory proceeding.  The applicant is seeking approval of billions of dollars, which is a very significant amount.  The parties should have all the evidence.  And even on a -- if the information is public, we would say that's still fair because of the nature of the Board's process. 

Lastly, the last enumerated factor is the effect of the dealing on the work.  It's important to recognize that this factor is about the effect on the work, not on the CEA; at least not directly.  And since only two of the studies are available to the public, the market for the work at best would be only reduced minimally, and none if they're held confidentially.

Insofar as a claim is that future additions (sic) would be less willing participants to be part of those studies -- which I question vigorously -- first, it's a question about a future work, not the work at issue.

As the court -- as the Supreme Court said in Alberta (Education) at tab 19 at paragraph 33:

"The final problematic application of a fairness factor by the Board was its approach to the 'effect of dealing on the work', which assesses whether the dealing adversely affects or competes with the original work."

So we're talking about competing with the actual documents at issue in this case.

But more importantly, these claims cannot be simply taken at face value.  Providing copies to the parties, CEA has not made out a reasonable case for why this would be the case anyway.  As the court was essentially saying in Alberta (Education), you need -- and this is at paragraph 35 of that case, when it's discussing the -- applying the facts of that case, you actually need to show evidence of economic harm.  You simply can't make speculative ones. 

Ultimately on balance, looking at all the factors, we would say the dealing is fair.  As I said before, in CCH the court said that the list was not exhaustive.  And this may be a case where either as an explicit factor or something I would submit is already present in all of them -- and that is there is an overarching public interest factor here.  The Board's public interest mandate, which has been confirmed, and its role to act as a market proxy, which requires the availability of benchmarking information for it to do so, is a factor in and of itself that the Board should consider.

The parties and the Board need this information so that in the context of its adjudicative process, all the evidence is available to it.

Further, the documents may be -- even being public may lead to fair dealing, since the Board has been clear about the nature of its processes is an open and transparent one, and that the public should be able to see that information.

Now, let me speak about the policy reasons my friends say that even if the Board has the authority to order disclosure and production, why it should decline to exercise that.

And the CEA makes a number of similar arguments with respect to that, that even if the Board has the authority to order production, it should decline.  And there are some policy reasons and business reasons to refuse production, which SEC disagrees with.

The first is the idea that other regulators have refused to order production based on copyright or confidentiality of some or similar information.  And I think it's important to critically look at the cases that my friend has cited.

First, going to an early argument -- sorry.  In the Nova Scotia Power case, there was a refusal but there was never any motion brought and the parties never had an argument about if it should be produced or not that the board had -- it was simply just that the Nova Scotia Power refused and that seemed to be the end of it. 

In the Enmax case -- and it's somewhat of a confusing decision, if you've had a chance to review it -- it was part one of a multi-party process that was being undertaken, and the Alberta Utilities Commission seemed to -- I say "seemed to" because it's not exactly clear -- didn't make a specific finding on the issue.  The issue is what issue should be set out for part two, and the court in –- was seeking some preliminary views if it should be on the -- what seemed to be an issues list.  And the copyright –- the CEA information this is confidential was raised and the court -- I mean the Utilities Commission explicitly said:  We're not going to make a finding on that now.

But more important to all of this is I think the landscape in Ontario is very different than the landscape in the rest of the country, or it seems to be, looking at those cases, and the Board has been on the leading edge when it comes to benchmarking and its emphasis of it.  This is specifically true in the RRFE.  The Board is on the forefront of this, and the Board has consistently and repeatedly ordered production of benchmarking documents because they're relevant, and this is notwithstanding similar arguments, although I admit with less vigour that parties won't participate.

And I would say this.  In the Hydro One transmission case, which is in our book of authorities at tab 7, in last year's Veridian, Burlington, and Oakville cases, you know, similar arguments were made not on necessarily -- not just on the basis of production, but on the basis of confidentiality for those last three cases.


The Board rejected those arguments, and I think the Board said it best in the Burlington decision -- this is our book of authorities, tab 4 -- at the top of page 4:

"Distributors cannot limit or exclude the Board's jurisdiction by private agreements amongst themselves or with third parties.  The Board has often stated that distributors must be cognizant of this when entering into confidentiality agreements with third parties that extend to the provisions of information and documents that the utility knows or ought to have known may reasonably be required to be produced as part of the regulatory process.  The Board finds that benchmarking surveys fall squarely in that category, particularly under the Board's new regulatory framework for electricity distributors.  Benchmarking information is also specifically important in addressing Issue 2.1 in the Board's approved issues."

There is no specific -- there is no similar issue as compared to 2.1, but I don't think there is any doubt that, especially in a custom incentive ratemaking for us, the issue of benchmarking is embedded in all the issues in the proceeding.

And I'm very sceptical of my friend's policy and business argument that there would be this financial harm to the CEA, or participants don't want their information available to others.  I would say first that those issues should be squarely dealt with in the context of a request for confidentiality.  Those are normal requests that are made based on those grounds.  Those are the Board's considerations that it sets out in appendix A of the practice direction of confidentiality, goes straight to that, and this may be the case -- and I don't necessarily disagree that there's not a case here that confidentiality may -- should be accorded.  I'm not sure.  I'll speak to that later.  But those are considerations that fall within the scope of confidentiality, not if it should be produced at all.

Now, after reading -- reviewing all the -- to some degree I call them self-serving letters of members of the CEA who, you know, don't want the information to be public and they talk about how they may at very best reconsider their participation, I think the Board needs to ask yourself this:  Would the risk of that outweigh the probative value of those studies?


And I put it this way.  Even if those studies are deemed confidential and giving to external counsel and representatives of a limited number of the parties in this proceeding will cause harm to those participants, I honestly -- reviewing each one of those letters, I honestly don't understand why.  Just throwing out example, B.C. Hydro really would -- if it finds use in these studies to begin with right now -- it's why it participates, say, in the reliability, why having it provided confidentially or on a redacted basis or some other basis in this proceeding would cause it to not participate in the studies.  None of those -- you know, if you read all those letters, they simply say, Well, we don't -- we provided it confidentially, and we'll recon -- we'll recon -- we may -- in many cases we may reconsider our participation or reconsider our participation, not actually showing why this would be the case.

I think this Board has, you know, come across this argument a number of times, and it's simply dealt with them based on the facts of the situation.

And lastly let me speak to the claim that this is really a motion for a third-party production.  And I would say this is totally incorrect.  The motion is not akin to a rule 30.1 motion under the Rules of Civil Procedure which allows disclosure from third parties upon leave, and that the test for that does provide a higher standard than normal disclosure.

SEC is only seeking information in the possession of Toronto Hydro consistent with Rule 26.02(d).  This is in our compendium at tab 5.  Just because the CEA has a claim of copyright over the information does not make the issue one of a third-party order.  Intellectual property rights do not create a third-party right that overcomes the normal rules.  In each of the cases cited by my friend they're not analogous to this case.  Here SEC is seeking only information from Toronto Hydro, which is confirmed -- which is confirmed it has these reports, nothing more.

I think there's sort -- the logic of my friend's argument would be, I would say, somewhat problematic on both sides, either the copyright argument or this side.  First, you know, if the idea is that a party who has copyright over a -- you know, the Board cannot order someone generally to have copyright over -- who has copyright over a document, that the Board can't order production.  Well, someone has copyright over lots of documents, right?  Toronto -- there's nothing that says the applicant then can't make a similar argument and say, Well, I have copyright and you don't have the right to infringe on my copyright.  I'm not providing materials to you.  That's not the case in this situation that that logic would go -- would also spread.

With respect to the third-party argument, I mean, there are plenty of information and documents that Toronto Hydro -- that produce that the intellectual property came from some other person, its contractor or something, that it provides.  That simply does not make it a third-party order, third-party order being the case is if we were seeking information that Toronto Hydro does not have, that the CEA only has, such as -- I mean, I don't know what they have, but something that they would have that not -- or if a -- we were seeking an order from another distributor in Ontario that has nothing to do -- that has nothing to do with -- that Toronto Hydro doesn't have information.


The point of that provision is sometimes there are documents you don't have or you can't access that are important to the litigation and you need to seek that.

All the cases that my friends cite are not about intellectual property.  They're essentially about seeking information that are not in the possession of the party.

Now, let me finally speak to what I understand and clarified this morning, the cross-motion aspect of this proceeding.  One is confidentiality.  With respect to confidentiality if the motion is granted I would say this.  It may be very well that the information should be confidential.  But the Board and SEC simply cannot make a final determine -- the Board cannot make a final determination, and SEC is not in a position to provide a final opinion on that until the information is provided to all parties on an interim confidential basis so that they can review it in themselves to make the arguments.  And I think that's the Board's normal practice:  Provide the information on an interim basis confidentially and then it allows parties to make submissions.

And in the joint decision last year on confidentiality in Burlington, Oakville, Veridian, the Board ultimately did not order confidentiality treatment with respect to a MEARIE benchmarking study, even in the face of argument about copyright.

And what was important about that and I would say one of the big reasons for that is the Board looked at the specific information in that study.  It was a fact-specific -- it didn't make it through -- because if it didn't see those studies it couldn't look at the specific information which was contained in the studies, and one of the reasons it said was a lot of this information is publicly available or it could be publicly available or it's not -- doesn't actually create that much harm, but that actually requires to see what the information -- we've essentially had almost no information about what these actual studies actually contain.  It was a fight to get the names.  Now we have maybe slightly -- something slightly more than that.

And I would note that, you know, the EOK confidentiality decision -- this is at our tab 28 -- copyrighting benchmarking information was ultimately deemed not to be confidential and produced.  There shouldn't be some blanket -- I would request that the Board not make a blanket order of -- or a final order of confidentiality at this point without seeing the documents.  It may ultimately -- and SEC may agree that it is appropriate to do so.

MS. LONG:  So Mr. Rubenstein, just to summarize, you're arguing for a second step, were this Panel to decide that these documents should produce.  You would want an opportunity to make separate submissions on the confidential nature of them?

MR. RUBENSTEIN:  I would say yes, but even if you don't want to give the parties the opportunity, the Board should at the very least see those documents in an unredacted form to make its determination if they should be wholly confidential.

MS. LONG:  Thank you for clarifying.

MR. RUBENSTEIN:  And...

Now, with respect to Toronto Hydro's proposal in its submissions that the documents should not only be confidential but that the confidential version should be further redacted so only the rankings of the utilities, so essentially the names of the utilities would be redacted, that may be appropriate also, but with respect to a public version of the documents.

SEC submits there's no grounds to do that with respect to a confidential version.  Understanding whether the parties rank is important in allowing SEC and the Board to discern with more specificity how Toronto Hydro's performance is.  As an example, you can -- you know, it may be that some of the utilities should be removed when the Board reviews it because they're not comparable, and you would want to look at a subset looking at the information.  You can't do that if there's simply a blanket redaction of that information.

But at the very least, it's another reason why the Board should look at the information.  The Panel would be in a better position to see if that's redacted or not, and shouldn't make that order at the outset.  It should at least see the fully unredacted version before it determines that it's appropriate.

And I would say it's similar to what the Board has historically done in OPG proceedings with respect to unregulated information.  OPG doesn't provide that, and even in confidential materials it redacts the unregulated portion of its operations.  But the Board sees a fully unredacted version so it can ensure that the redactions are appropriate.  In this case, I would say a step further, to make sure that such a redaction would ever be appropriate in these cases.

With respect to -- maybe I'm a little unclear with respect to the stay aspect of the cross motion.  I had read in my friend's material that they were asking for essentially an automatic stay so that they could appeal the Board's decision if the Board grants our motion in full or in part with confidential treatment or not, under their ability to do so under section 33.  And I would say the Board should deny this.

Section 33.6 of the Ontario Energy Act is clear:  There's no automatic stay pending appeal.  The Board may grant one, but it cannot do so automatically.  Upon a decision, for practical purposes -- and my friend's sort of "cat out of the bag" argument –- it may be appropriate to briefly suspend the implementation of the decision so the CEA may bring an application before this Board for a stay.  But that is all that would be appropriate.

The well-known RJR MacDonald test, which is used for a stay pending appeal, which is adopted by the Board in the EDA proceeding, stay proceeding -- this is at tab 31 of our materials -- at page 3 essentially puts the onus on the applicant.  It has to meet three elements:  that there as a serious issue to be tried; that the party would suffer the irreparable harm if the stay were refused; and the balance and convenience favours the EDA.

With respect to the first part of the question, it requires the Board to make -- have some preliminary understanding of the merits of any appeal.  And I'm not sure even the CEA could tell you what the merits of -- what the arguments on appeal before it's actually seen the Board's decision.  Those arguments may change depending on what the decision is.

And the second part of the test and the third part talk about irreparable harm and balance of convenience.  That changes, depending on what the Board's actual decision is, has very different impacts if it's confidential, if it's not confidential, which reports are being disclosed, which not.  So the Board simply cannot do that.

And to give an automatic stay, which I would say is contrary to the act, it would allow the CEA to, essentially unchallenged, derail the proceedings.  If a stay is granted pending appeal, first, the proceedings may have to be delayed until there is a decision.  If the Board finds that this is relevant information, it's important to be part of the hearing that's upcoming.


But even if the Board decides to go forward with the hearing while an appeal and a stay has been granted, I would say that it would require at least that the -- whatever decision the Board determines to make on the merits of the actual application would have to be interim, to deal with the consequences of any stay of the documents.

And Toronto Hydro makes it clear in its material -- and I would agree that that would not be something they would obviously want to happen, for their proceeding to be delayed or that any final decision be interim.  And they want to seek -- they want a resolution of the full hearing as fast as possible.  And those are arguments it should be able to make.

At the end of this, it's SEC's view that the information it seeks in these benchmarking reports are relevant to the issues before you to decide.  There are no copyright issues which prevent the Board from production of the information disclosure, nor are there any copyright issues with respect to preventing copies in the normal sense to be provided to the parties.

We say that this motion should be granted and the cross motion should be denied.  If there are any questions...

MS. LONG:  Thank you, Mr. Rubenstein.  We have no questions for you.

Mr. Radhakant, we are going to take our morning break for 20 minutes and we will reconvene at 11:15 and we will ask you to proceed at that time.  Thank you. 

MR. SMITH:  Members of the Board, if I might make an inquiry, Toronto Hydro would like to make a brief submission.  And I thought it might be appropriate, given the nature of our submission, that we be slotted in presumably after Ms. Helt and before the CEA.

MS. LONG:  Yes. 

MR. SMITH:  Thank you. 

MS. LONG:  That's the order we were going to go in.  You read my mind there.  So we will proceed that way when we get back.

And I assume, Mr. Ruby, that you will probably be after our lunch break. 

MR. RUBY:  Thank you. 

MS. LONG:  Thank you. 
--- Recess taken at 10:57 a.m.
--- On resuming at 11:17 a.m.

MS. LONG:  Mr. Radhakant, can you start with your submissions, please.
Submissions by Mr. Radhakant:

MR. RADHAKANT:  Thank you.  Good morning, members of the Panel.  As Mr. Crocker mentioned, my name is Andy Radhakant.  I'm an intellectual property litigator, and my client AMPCO has asked me to appear this morning to address specifically the copyright issues that have been raised in CEA's evidence and submissions.

I would like to preface my comments this morning by pointing out that it really is quite rare and very exceptional to hear someone involved in litigation try to assert copyright considerations into the proceedings of a court or a tribunal, and it's unusual to hear a party or another participant in litigation to try to argue that copyright somehow prevents a court or a tribunal from implementing and enforcing its own statutorily authorized rules and procedures; for example, the rules that require the production and exchange of relevant documents and copies of relevant documents.

And the reason, in my submission, why it's so rare is that it's long been accepted as a matter of public policy that copyright considerations simply do not apply in that context, and that is because of public policy, the public policy in seeing that disputes, whether in a court or a tribunal, are resolved fairly and on the relevant facts and documents outweighs the public interest in people being able to keep their private documents private.

So I intend to make submissions this morning that are essentially three-pronged submissions.  Firstly, I would like to walk the Panel through the case law and learned commentary on this proposition that explains why copyright simply does not apply to these litigation considerations when rules of practice and procedure require relevant documents to be disclosed and copied.

The second of my three prongs will focus on the argument raised by the CEA that the Copyright Act somehow constitutes a complete code of copyright law such that if we cannot find a specific defence written in there that says documents can be copied for litigation, then no such defence can exist.

In my submission, that argument is wrong in law.  It flows from the proposition which I also say is wrong, that the Copyright Act is a complete code and all of copyright law is found in the Copyright Act.  That will be the second prong.

And the third of my three prongs this morning will deal with what I say is the failure of the CEA to prove and demonstrate any of the pillars of a copyright infringement argument in the first place.  Does copyright subsist?  Does the CEA own the copyright or otherwise have the required standing under the copyright to make an argument of copyright infringement?  And has a case of infringement actually been made out?

And I do want to place for the record an objection on the record to the manner in which the CEA's evidence on this point has been, shall we say, augmented.  The way it's developed is that Mr. Bradley of the CEA swore an affidavit on January 21st providing what I say we were all entitled to assume was the CEA's evidence on this copyright issue.

Then on -- earlier this week, January 26th or 27th, those of us who delivered responding submissions did so on the basis that that affidavit was the evidence of the CEA.  And then on Wednesday evening a further affidavit of Mr. Bradley is delivered, seeking to repair the holes that I had pointed out in AMPCO's submissions exist in the CEA's evidence.

And I accept that before this tribunal's -- the rules of evidence are not as strict as they would be before a court.  I accept that.  But at the same time, there are some certain fundamental principles of procedural fairness, the rule against case-splitting, that do still apply in the interests of fairness and in the interests of efficiency.

The CEA decided to raise this argument of copyright somehow preventing the Board from making the order that the SEC seeks.  It was, in my submission, incumbent on the CEA to put its best foot forward rather than lie in the weeds and wait to see what people might say in response and then deliver a further affidavit.

So I've put that objection on the record.  I will, however, address both affidavits of Mr. Bradley, knowing that the Board may not accept my objection and may accept both affidavits of Mr. Bradley.

So let's begin with the first prong and my submission that copyright simply does not enter into this question of whether the Board can make the order sought by the SEC.  The leading case on this -- and this is in the AMPCO book of authorities, which has been marked as K7 at tab 3.  This is a 35-year-old decision of the U.K., England and Wales Court of Appeal, in Home Office v. Harmon.  It's at tab 3 of the AMPCO book.

The case was fundamentally about the implied undertaking.  Ms. Harmon was a lawyer who disclosed to a journalist copies of documents that she had obtained through discovery.  But the key quotation here is from one of the judges.  They all delivered concurring reasons, and the judge I would like to quote and spend time analyzing what he said is Lord Justice Templeman, and he started his judgment with the relevant comments at page 21 of the judgment in the passage that I have sidebarred.

Lord Justice Templeman pointed out that:

"A person who owns a document may keep that document and its contents secret and private.  A person who owns the copyright in the contents of a document may prevent the republication of those contents.  The owner of the document and the owner of the copyright are not necessarily the same person."

Now, that is crucial.  That's a vitally important point, and it's a bedrock principle of intellectual property law, that the actual object itself, the bundle of papers, is different from the intellectual property rights embodied in that bundle of papers, and the two may well be owned by different people.  I may go to Indigo later this afternoon and buy a copy of 50 Shades of Grey.  I will own that book.  I'm free to give it away, to tear pages out of it, to mark it up, to write on the pages, to bequeath it to someone in my will, but I do not own the copyright in that book.  The publisher probably does, or maybe the author herself, so I'm not free to copy the entire book and start selling the copies to people.  I am not free to post a video to YouTube of me reading out the entire book.  That's because I own the book, but I don't own the copyright in the book.  That distinction is fundamental to IP law, and it becomes very important later on when we analyze the evidence offered by CEA in support of its copyright arguments.

So let's go on with Lord Justice Templeman, because he is about to make some very important other points:

"Both the right to privacy and copyright are only exercisable subject to laws of disclosure which, for example, require publication of copies of the accounts of limited companies and copies of wills which have been proved and copies of minutes of certain public authorities.  The laws of procedure relating to litigation also require limitations on the right to privacy and copyright."

Notice there's no cases cited.  These are all public-policy realities.  He is about to cite a case, though:

"Every party to an action must disclose all documents in its possession or power relating to the matters in issue in the action, must allow the other parties to inspect those documents and to take copies of them and to make use of the documents and the copies and the contents for the purposes of the action in which they are revealed.  As Lord Denning said in Riddick v. Thames Board Mills, the reason for compelling discovery of documents lies in the public interest in discovering the truth so that justice may be done between the parties.  That public interest is to be put into the scales against the public interest in preserving privacy and protecting confidential information.  The balance comes down in the ordinary way in favour of the public interest of discovering the truth; i.e., in making full disclosure."

Very similar comments were made, comments that are very reminiscent of Lord Justice Templeman's comments, public-policy arguments, in a U.S. Court of Appeal's decision that is at the next tab, tab 4 in AMPCO's book of authorities.

This is Unclaimed Property Recovery Service and Gelb v. Kaplan.  This decision is very interesting on a number of fronts, and germane to this attempt by the CEA to inject copyright into the litigation process so as to interfere with the litigation process and the application of the Board's rules.

This decision is interesting in part because this issue of whether copyright can be injected into litigation to put the brakes on it was described by this, the Second Circuit Court of Appeals, which covers New York and Connecticut, so it's one of the busiest and most respected courts of appeal in the United States.

That issue of whether copyright can be invoked in this way was described by the panel as an issue of first impression.  And this is an August 2013 decision.

So it just speaks to how rarely these issues are raised.  And in my submission, they are rarely raised because it has long been so clear that copyright law cannot be used in this way to frustrate the application of rules of procedure in tribunals and courts.  It's interesting because the judgement was delivered by Circuit Judge Katzmann, who is now Chief Judge Katzmann.

This was essentially a fight flowing from a breakdown between some plaintiffs and their lawyer Mr. Kaplan, and breakdown between some of the plaintiffs in a class action.

So the company, Unclaimed Property Recovery Service, and Gelb had authored a pleading, which their lawyer at the time, Mr. Kaplan, filed.  And then there was a falling out between Mr. Gelb and Mr. Kaplan.  Mr. Gelb fired Mr. Kaplan, but some of the plaintiffs kept Mr. Kaplan on as their attorney.  And pursuant to some procedural wrangling, he refiled what was essentially a copy of Mr. Gelb's pleading.  And Mr. Gelb said:  You can't do that.  I have copyright, and that prevents you from filing this pleading.

What the Circuit Court pointed out -- and again, so interesting because almost no case law are cited.  These are questions of public policy that have long been accepted.  I'm quoting here from page 5 of the decision.  The page number's at the bottom centre of the printout.  Chief Justice Katzmann pointed out for the court:

"Litigation cannot be conducted successfully unless the parties to the litigation and their attorneys are free to use documents that are part of the litigation.  The parties rely on such documents as a means of establishing the nature of the dispute and the facts and legal arguments that have been put forward by each party.  This is true at both the trial and appellate levels.  A court's ability to perform its function depends on the ability of the parties (and their attorneys) to put before it copies of all the documents in contention and to serve one another with copies of such documents."

Over the page, Chief Justice -- or Judge Katzmann made a comment that in circumstances like that, the needs of the courts prevail over the copy's owner's selfish interest.

On page 10 of the decision at the top, the court observed that:

"'[C]ourts traditionally have exercised considerable authority to manage their own affairs so as to achieve the orderly and expeditious disposition of cases.'... The plaintiffs point to no aspect of the copyright law or its legislative history indicating that Congress intended that copyright should interfere with that authority."

In these circumstances, when this Board is tasked with deciding whether the order sought should be made because the documents are relevant, copyright just does not enter into it.  There is a wider public interest, especially in a Board such as this one with a public interest mandate.  There is a public interest in seeing these disputes resolved fairly and on the relevant facts and documents, and copyright simply does not enter into the picture.  It just can't apply.

So that's the leading British case and the leading American case, but just to tie this back to Canada, in my book of authorities at tab 1, I've provided my friends and the Panel with some excerpts from Professor Vaver's text on intellectual property law.  It's the second edition, 2011.  And he is a leading international -- perhaps the leading international scholar on copyright law, and he has cited the Home Office and Harman case at page -- it's the last page of this bundle under tab 1, in support of his proposition that various common law exceptions and immunities to copyright exist.

And one of them is material on public registries and material produced on discovery in litigation may be copied for the purposes of the litigation but not for sale.  And the footnote 892 is to Home Office and Harman, and he is citing lord Justice Templeman's key quotation there.

That's the first prong.  As a matter of public policy, copyright simply does not apply in any manner as the CEA seeks to apply it to try and frustrate the disclosure of documents that a court or tribunal decides are relevant pursuant to its own statutorily authorized rules.

The second issue I would like to deal with is the submission of the CEA that the Copyright Act is a complete code.  I gather that what the CEA means by that is the CEA points out -- and is correct on this point -- that there's no explicit defence written into the Copyright Act saying parties to litigation can copy documents where required by law or the rules or by order.  But it does not follow from that that there is no such defence.

I acknowledge that the umpteen cases the CEA has cited for this proposition that the Copyright Act is a complete code do make a reference to the Copyright Act being a complete code of rights and remedies.  That's what the cases say.

But what that means, all that means, is that if you're going to assert that you have a right based in copyright, you had better be able to point to something in the act that gives you that right.  That's what is meant by Copyright Act is a complete code.

And indeed that proposition is not surprising because the Copyright Act says so itself.  In my book of authorities under tab 2, the Panel will find a bundle of relevant statutes.  The very last page refers you to section 89 of the Copyright Act, which specifically says this proposition I've just put to you:
"No person is entitled to copyright otherwise than under and in accordance with this Act or any other Act of Parliament, but nothing in this section shall be construed as abrogating any right or jurisdiction in respect of a breach of trust or confidence."

So copyright is a complete code in the sense that if you're going to say you have copyright and that gives you the right to stop someone from doing something, you'd better be able to point to something in the act that gives you that right and the remedy.  But that's all it means. 

One of our leading IP judges is Justice Rothstein of the Supreme Court of Canada, and he made a point that was relevant similar to this in the context of patent law.  Whether we're talking about the Copyright Act or the Patent Act, in my respectful submission it's always dangerous to assume that you can know all of copyright law by raiding the Copyright Act, or that you can know all of patent law by reading the Patent Act.  That's not the case, despite statements here and there that patent law is wholly statutory or the Copyright Act is a complete code.

And Justice Rothstein voiced that caution a few years ago in a Supreme Court decision that was about the drug Plavix.  I won't ask you to turn it up because I'm going to read a brief quote, but it's at tab 6 of the AMPCO book of authorities.  He was quoting from a House of Lords judge, Lord Walker, in a pharma case, who said:

"The law of patents is wholly statutory and has a surprisingly long history.  In the interpretation and application of patent statutes, judge-made doctrine has over the years done much to clarify the abstract generalities of the statutes and to secure uniformity in their application."

So yes, one can point to statements the Copyright Act is a complete code, the Patent Act is a complete code of patent law, but it will never be right to say all of copyright law is found in the Copyright Act.

A key example of that is I believe everyone who has made submissions on this motion has referred in detail to the six-part test for fair dealing.  All that the Copyright Act has to say about fair dealing is in section 29, that fair dealing for the purpose of research, private study, education parity or satire does not infringe copyright.  And fair dealing for the purpose of news reporting or criticism doesn't infringe copyright if you cite a few things like the source.

That is all the Copyright Act says about fair dealing.  No elaboration of what a dealing is and whether it is or is not fair.  That is entirely judge-made law, flowing from CCH Canadian, for example.

A further example of how copyright law is not a complete code is in the extracts from Professor Vaver's text on intellectual property law at tab 1 of my materials.  He has devoted an entire sub-chapter to what he calls common law immunities and exceptions.  And these are found at pages 218, 219, 220, 221 of the extracts from his text that I have provided the Panel and my friends with at tab 1.

Professor Vaver points out -- again, under this heading "Common law exceptions and immunities":
"At common law, copyright may be overridden for public interest reasons, so, for example, the need to promote the administration of justice may justify copying a judge's reasons for judgment or material for one's lawyer to file in anticipation of litigation."


Over the page, Professor Vaver points out:

"Whistle-blowers are sometimes excused from infringing copyright when they copy private documents and hand them over to a newspaper for publication."

There is no whistle-blower exception in the Copyright Act.  These are all accepted common-law immunities.

"A property owner has a common-law right to repair, modify, or destroy his property as he wishes, but the exercise of the right may be affected by copyright or moral rights.  Some repairs are outside copyright altogether."

Further down page 220:

"Other legislation requiring or allowing copying may also impliedly exempt copying from infringement.  Similarly, material on public registries and material produced on discovery in litigation may be copied for the purposes of the litigation but not for sale."

So there are many, many common-law exceptions and immunities to copyright, and this is one of them, tribunals and courts enforcing their own rules of procedure that require documents, relevant documents, to be exchanged and copied as between parties and other people involved in the litigation, just as Lord Justice Templeman told us in Home Office v. Harmon.

Further very telling illustration of how the Copyright Act is not a complete code is this Manitoba v. Access Copyright decision that I believe all of us have included in our books of authorities.  It was a 2013 Federal Court of Appeal decision which held that the Copyright Act binds the federal and provincial Crowns, even though it doesn't say so explicitly, and that's huge.  That's incredibly relevant to this argument of the CEA that the Copyright Act is a complete code, because the Federal Interpretation Act and our Legislation Act 2006 and all of the Interpretation Acts say that if an enactment is to bind the Crown it has to say so, and even despite that a panel of the Federal Court of Appeal said, No, the Copyright Act binds the Crown, even though it fails to say so.  It does so by implication and through purposive construction.


So clearly the Copyright Act is not a complete code except in the limited sense I told the Panel about at the beginning, that if you're going to assert a copyright right you had better be able to point to something in the act that gives you that right.

So the Copyright Act is not a complete code otherwise, and it is not a complete code as to the treatment of government, especially not when it had to be inferred by implication that the Crown is bound by the Copyright Act.

The CEA has tried to make something of the fact that the Statutory Powers Procedure Act and the OEB Act and rules don't mention copyright, but that doesn't help the CEA, in my respectful submission.  I looked at the Superior Court rules of all of the provinces, and none of them mentioned copyright.  That doesn't mean that the CEA's position is right.  What it means, I respectfully say, is that Lord Justice Templeman is right and my position is right that copyright simply does not apply.  There's no need for the rules to address copyright, because it has long been accepted as a matter of public policy that copyright cannot be invoked in the manner in which the CEA tries to invoke it.

The third prong of my argument before you, members of the Panel, deals with what I say and what AMPCO says is the failure of the CEA, which of course had the burden on this issue having raised a copyright infringement argument to prove the elements of a copyright case.  Does the right subsist, does the CEA own it or otherwise have standing to claim it?  And would there actually be infringement?

On the question of whether copyright subsists, the relevant part of the statute is found in the definitions and in section 3 of the act that copyright subsists in every original literary work, et cetera, et cetera.

There are also requirements that people have to be tied to a World Trade Organization country, but no one is raising any issues about that here.  The originality question is key, though, because Chief Justice McLachlin described in detail what our originality requirement is in Canadian copyright law, and that was again in the CCH Canadian v. Law Society case, which is found at tab 7 of AMPCO's book of authorities.  The relevant excerpts are the ones I've sidebarred at pages 351 and 352, in which Chief Justice McLachlin, speaking for the court, observed that there are competing views on the meaning of "original" in copyright law:

"Some courts have found that a work that originates from an author and is more than a mere copy of a work is sufficient to ground copyright.  This approach is consistent with the sweat of the brow or industriousness standard of originality, which is based on a theory of just desserts, that an author deserves to have his or her efforts in producing a work rewarded, but other courts have required that a work must be creative to be original."

And then the key paragraph is the next paragraph, paragraph 16, where in perhaps a typically Canadian way Chief Justice McLachlin has concluded that the real situation is in between those two extremes:

"I conclude that the correct position falls between these extremes.  For a work to be original within the meaning of the Copyright Act it must be more than a mere copy of another work.  At the same time it need not be creative in the sense of being novel or unique.  What is required to attract copyright protection in the expression of an idea is an exercise of skill and judgment.  By 'skill' I mean the use of one's knowledge, developed aptitude, or practiced ability in producing the work.  By 'judgment' I mean the use of one's capacity for discernment or ability to form an opinion or evaluation by comparing different possible options in producing the work.  This exercise of skill and judgment will necessarily involve intellectual effort.  The exercise of skill and judgment required to produce the work must not be so trivial that it could be characterized as a purely mechanical exercise."

And she goes on to say, you know, for example, changing a font would not qualify.

I say that the CEA in its evidence, even including the supplementary affidavit of Mr. Bradley, fails to provide this Board with the evidence that it is entitled to see if a party like the CEA is going to assert a copyright infringement argument.

Put at its highest, the evidence is that the CEA reports:

"Without doubt they are the product of skill and judgment.  In fact, they are valuable because they are the product of skill and judgment."

The affiant says:

"I was involved in the preparation of all of the CEA reports and everyone is the product in part of my personal intellectual effort."

Well, as Chief Justice -- I don't doubt that, but as Chief Justice McLachlin explained, effort, sweat of the brow, industriousness, is not enough.  That's the Lockian theory of, you know, just desserts.  That's setting the low bar for copyright, which our Supreme Court has rejected.  More is required, and in my submission, the evidence cannot take you there.

AMPCO has also raised -- I have raised in my submissions concern about how it could be that the CEA has standing to make this argument.  Only the owner of copyright has the remedies or someone who holds an interest in the copyright by assignment in writing.

As I pointed out in my submissions, the initial affidavit of Mr. Bradley never mentioned copyright at all.  There was evidence that the CEA owned the reports, but as I pointed out with my 50 Shades of Grey example, and as Lord Justice Templeman pointed out at the beginning of the passage I read you, owning the report is not the same thing as owning the copyright.  That distinction is fundamental to IP law.

I may go to Canadian Tire and buy a hammer that is patented, and I own that hammer, so I'm free to destroy it or give it away or sell it, but I don't own the patent on the hammer.  I can't make copies of it.

So I pointed that out, and a supplemental affidavit of Mr. Bradley was filed.  I complained in my submissions that there was an assertion in the evidence the contracts made this true.  And now we have the contract, so if I can ask you to turn them up if you have the supplemental affidavit of Mr. Bradley.  These are filed, I remind you, in support of an assertion by the CEA that it owns the copyright in these reports.

Exhibit F is the terms -- the agreement with Innovative.  All I could find here that speaks to the issue of ownership of copyright or ownership of anything is found on this chart with the black heading "terms of project" which is on page 2, and the third item is "ownership, proprietary results of CEA".

I don't know what that means, but I submit to you that it must follow from that that this is not evidence that CEA owns the copyrights in the reports.  It -- I mean, I could guess what it means.  Seemingly, the results might be owned by the CEA.

But of course copyright doesn't protect data and results; it protects the fixed expression meeting the originality requirement.  Who owns that doesn't help us.

Exhibit G is the contract with Ipsos Reid.  Thank goodness it's much clearer.  Heading 13, "Ownership," is found on page 4, which is -- heading 13, "Ownership":

"Clients shall own the reports, data or other deliverables identified in a sales order prepared by Ipsos specifically for client hereunder."

The capital-D "Deliverables":

"The Deliverables shall not include and Ipsos shall retain the exclusive ownership of the following: Ipsos trademarks, logos, copyrights and other intellectual property rights, Ipsos know-how, technologies and proprietary methodologies, including without limitation...

Et cetera, et cetera.

"... collectively Ipsos IP.  Client acknowledges" -- and client here is the CEA –- "client acknowledges and agrees that all Ipsos IP shall remain the sole and exclusive property of Ipsos and client will not reverse-engineer, decompile, disassemble."

So this is the evidence filed by the CEA in support of an argument that the CEA owns the copyrights.

And I can do no better than reading what is in black and white, that Ipsos continues to own the copyright, the Ipsos IP, in Ipsos materials.

There is further paragraph under heading 13, "Ownership," B.  It deals with something called syndicated deliverables.  I don't know what that is, but it doesn't matter because the operative wording is:

"Ipsos shall at all times retain sole and exclusive ownership rights in the syndicated deliverables, as well as all Ipsos IP."

So my submission to you is that as far as the Ipsos reports are concerned, Ipsos owns the copyright in those reports.  There is no evidence that the CEA owns the copyright.  The contract is clear on its face.

Exhibit H has been augmented by my friend last night who realized there had been something of a copying glitch.  So the operative part here seems to be the newly added K8, the master consulting services agreement, because there wasn't anything in the old Exhibit H that spoke to this.  So I thought it must be in the master services agreement.  And it is; it's right there on page 1 under heading 6, "Intellectual property":

"Gartner shall retain ownership of all right, title and interest in the deliverables, Gartner tools, questionnaires, responses..."

Et cetera.
"Gartner grants to client a perpetual non-exclusive royalty-free licence to use the deliverables as set forth in section 7.

And the license given is a limited licence.  Paragraph 7 points out at the end that:

"Client has no further rights or licences to the Gartner materials or the deliverables."

And the rights actually granted are:

"...to client for internal purposes only a worldwide royalty-free perpetual license to use, reproduce..."

Et cetera, et cetera.

So certainly Gartner owns the copyright on the face of this.  The only argument CEA has made that it has standing to make these copyright arguments at all is that it is the owner of copyright.  And in my submission, the evidence not only fails to support that, but ought to direct the Board to exactly the opposite conclusion, at least with respect to the Ipsos and Gartner products.

The final point I would like to address under this third prong, the pillars of a copyright infringement case -- all of which I say are missing from the CEA's evidence and submissions -- is this issue of:  Would there even be infringement, if copyright is even germane in the first place?  And as the Panel will have gathered, my submission is that it's not, for the reasons I set out under prong one of my argument today.

Under no infringement, of course there will not be infringement if the court accepts -- pardon me, if the Panel accepts my submissions that copyright simply does not apply because of policy reasons enunciated by Vaver and the Second Circuit Court of Appeals and Lord Justice Templeman in the Home Office and Harman case.

But the other prong of the no infringement argument is of course fair dealing, and I will skim over these six judge-made criteria because I believe everyone who has made submissions has addressed them in some detail.

Of course I would observe that fitting this context into the tests set out by Chief Justice McLaughlin for fair dealing in CCH is a little awkward to try and fit this test into disclosing documents between parties to litigation.  And in my submission, that goes to show how -- it goes to support my initial point that copyright is not germane to these issues of producing documents and giving copies within the context of litigation. 

The purpose of the dealing here is criterion one of the six.  And of course if the Board grants SEC's motion, then the purpose of the dealing will be to comply with an order.  Alternatively, you could say that the purpose was as in CCH for lawyers and other advisors doing -- carrying out business for profit, doing legal and other research in the context of cases.  That was exactly what was at issue in CCH, and the Supreme Court said:  Yes, that can be fair dealing.  The mere fact that it's being done by lawyers as part of their for-profit business of advising clients doesn't mean it can't be fair dealing. 

The character of the dealing, well, if the Board makes an order to produce the documents, the character has got to be fair.  We all have to comply with orders.

The amount of the dealing, well, as Mr. Rubenstein pointed out, the Supreme Court observed that in the context of research or private study, it will often be necessary to copy the entire work.  And indeed that is the default situation in litigation; if a document is relevant, you produce the document, subject only perhaps to redactions if there's a privilege issue.  But none has been raised here. 

Alternatives to the dealing, well, there aren't any here.  The evidence of the CEA is that some reduced versions or redacted versions or condensed versions of these reports are available for sale, but the very reports themselves can only be obtained in the manner that the SEC is pursuing.

Effect of the dealing on the works, in my submission -- and my friend Mr. Rubenstein made the same submission -- there would be no effect on the works.  These -- some amalgamated version or redacted version is apparently made for sale, but I don't understand the SEC -- I understand the SEC to be trying to get at the actual reports, not the version -- the redacted version or condensed version that's available for sale.

So there would be no effect on the works themselves.  And any effects on the CEA are not the test that Chief Justice McLaughlin set out.  It's the effect on the works that is relevant.

Subject to any questions from the Panel, those are my submissions.  Thank you. 

MS. LONG:  Thank you very much.  We have no further questions. 

MR. RADHAKANT:  Thank you to the Panel. 

MS. LONG:  Ms. Helt, do you have anything further to add that you'd like to make in submissions?
Submissions by Ms. Helt:


MS. HELT:  Yes.  Thank you, Madam Chair.

Board Staff has filed the submission, and I take it you have it before you.  My intention would be to go through the submission.  However, as most of Board Staff's submissions have already been raised by the School Energy Coalition, I would just skim through those and highlight important additional facts which Board Staff wants to bring to the attention of the Panel. 

To start off, I can also say that Board Staff does support the submissions of the School Energy Coalition and of AMPCO, and Mr. Radhakant's submissions that he just made with respect to whether or not the documents are in fact copyright.

Board Staff did not address that point in its submission, but relies on the submissions of AMPCO in this regard.

The remainder of Board Staff's submission is set out in our filed argument.  You will note there were six issues that Board Staff pointed out needed to be addressed by the Panel, the first being whether or not the benchmarking surveys are relevant.

You've already heard submissions from Mr. Rubenstein from Schools with respect to this matter.  If, in fact, the four Public Attitudes research reports do not constitute benchmarking surveys, as indicated in the affidavit of Mr. Bradley, then, as Mr. Rubenstein pointed out, they are not within the purview of Interrogatory 8, as that interrogatory asked for benchmarking surveys, and as such then, in Staff's submission, they would not be required to be produced in this motion.


With respect to the other four documents which relate to service continuity data, Board Staff does submit that these documents are clearly relevant.  They are benchmarking surveys.  The Board has on many occasions indicated that benchmarking surveys are relevant, and the Board in fact in the RRFE document indicated that over time and collectively distributors will advance continuous improvement in the sector through achievement of benchmark performance on valued services and/or processes.  So in Board Staff's submission, benchmarking is relevant, and these four documents ought to be produced on the basis of relevance.


Once the Board determines the question of relevance and, therefore, the documents that we are dealing with in this motion, then the next question in Board Staff's submission is whether or not there is copyright attached to these documents.


If it is presumed that there is copyright attached or if the Board determines that there is copyright attached, then can the Board order make a production -- an order for production based on the exception found in the Copyright Act with respect to fair dealing?


As Mr. Radhakant indicated, and in Board Staff's submission, copyright does not apply in the particular circumstances in order to frustrate an order for disclosure as argued by Mr. Radhakant.  That would clearly be contrary to public policy.  But if it does, as set out by Mr. Rubenstein, the test to be considered and to be applied by the Panel in this particular circumstance is whether or not its production would amount to fair dealing.


If you refer to the Board Staff submission at paragraph 31, Board Staff refers to the seminal Canadian authority on fair dealing, which is the CCH Canadian case, which has been referred to by both AMPCO and by SEC, and it is found in Exhibit K1 at tab 17.  It sets out a two-part test for fair dealing.  The first is that the acts in question may be for a protected purpose, such as research, and second, the acts in question must be fair in all the circumstances.


As previously argued, and as is the position of Board Staff in this particular case, the concept of research is a very broad one, and courts and, in my submission, tribunals are to take a very broad and liberal interpretation of what does amount to research.


I believe my friend Mr. Ruby will argue perhaps that the production of documents in this case does not amount to research.  However, Board Staff disagrees.  The CCH Canadian case and as set out in my submission that the -- what needs to be done is that in this type of case research should be given a broad interpretation, and in Staff's submission this would include the use of documents in a regulatory proceeding.


At paragraph 33, reference is made by Board Staff to another Supreme Court of Canada decision, where the Supreme Court of Canada concluded that when a music service such as iTunes provides a streamed sample of music to consumers over the Internet for consumers to preview the music prior to purchasing music, those activities amount to copying of the sampled music for the purpose of research.


So in that particular case the sampling of a stream of music is considered to be research, and this, in Board Staff's submission, is another example that the courts have found that research is a very broad word, and one which Board Staff says applies to the copying of documents and the production of documents in the purpose of a regulatory proceeding.


And I would like to just take to you the case that's referenced in paragraph 33 of the Staff's submission, which is the Society of Composers, Authors, and Music Publishers of Canada.  It's found in Exhibit K3, and Board Staff did not produce its own brief of authorities, given that there were so many copies of cases already provided to you.


But at K3, tab 9, at paragraph 27, which is at page 11 of this decision, the court stated:

"In mandating a generous interpretation of the fair-dealing purposes, including research, the court in CCH created a relatively low threshold for the first step, so the analytical heavy-hitting is done in determining whether the dealing was fair."

That, in Board Staff's submission, is evidence of the court's liberal interpretation of the concept in that, in Board Staff's submission, the threshold of establishing that the purpose for which the documents are to be produced and reproduced in this particular context, that threshold of establishing it to be research is met.


Once the concept of research has been established, we move to the second branch of the test, and that is whether or not the acts in question, in this case the reproduction of the documents, is fair in all of the circumstances.


Now, you've already heard from my friends the six factors that should be considered in assessing fairness.  These are set out in Board Staff's submission at paragraph 34, and I will just briefly go through them.  I know you've heard them, but Board Staff wants to highlight a few additional points with respect to this six-part test.


With respect to the purpose of the dealing, Board Staff submits that the copying in this proceeding is being done in support of the administration of justice and/or in the public interest.


It's Board Staff's submission that if production obligations could be fettered by reason of copyright law, that this would not only impact proceedings before the Board, but all litigation and administrative proceedings in the province and everywhere.


This is very similar to the argument raised by my friend, counsel for AMPCO, that copyright is not to act in any way to limit the appropriate disclosure of documents in civil proceedings, nor in proceedings before various tribunals.  It's not in the public interest.


With respect to the character of the dealing, the CEA has argued in paragraph 56 of its submission that it may be relevant in this part of the test to consider the custom or practice in the industry to determine whether or not the character of the dealing is fair.


Board Staff does not disagree with this submission, and in this regard would point to the Board's practice direction on confidential filings, and notes that it is common practice in proceedings before this Board to allow parties to request that their documents be treated in a confidential manner and only in that particular case if confidentiality is granted will the documents be provided to those who are parties to the proceeding who have signed a declaration and undertaking and filed that with the Board.


The Board's process, in my submission, of having parties sign a declaration and undertaking clearly limits not only the dissemination of the document and to who it is to be provided to, but also ensures that at the end of the proceeding the documents are destroyed and a certificate of destruction is provided to the Board or that the documents are returned to the Board or to the owner so that no unaccounted copies of the documents are in circulation.


So in Board Staff's submission, with respect to this part of the test, when looking at industry practice, the Board's practice direction on confidential filings and the practice of allowing utilities or other parties to provide documents in confidence is a relevant industry practice to consider.


With respect to the third part of the test, reasonable alternatives, this part of the test is one which I think is an important consideration for the Board.  My friend has argued -- my friend Mr. Ruby has argued that the CEA has various composite documents or versions of its benchmarking documents available for sale on its website.


As Mr. Rubenstein has pointed out, we're not certain whether or not those composite versions of the documents actually contain the relevant information with respect to the applicant in this particular case, that those documents, those composite versions of the documents themselves would be helpful and relevant to this particular proceeding.


So as such, it's Board Staff's submission that having a composite version for sale is not a reasonable alternative.


Board Staff also notes that the CEA has stated in its submission that it has developed policies to enable its members to provide benchmarking data in regulatory settings in a manner that does not violate CEA's copyright.  In this regard, Board Staff notes that despite the various requests made by the School Energy Coalition that these documents be produced, or even, in fact, that the names of the documents be produced, the CEA has not provided or assisted or worked with the School Energy Coalition in providing any type of benchmarking data in any form that it would feel would be appropriate in -- to be produced in this regulatory setting.


And it's Board Staff's submission that the CEA cannot rely on its policy that it has and that it states it has with respect to enabling members to provide benchmarking data in regulatory proceedings, when it has not taken any steps to actually engage that policy in this particular proceeding.  While it exists on paper as a reasonable alternative, it does not appear, in Board Staff's submission, that it is in fact a reasonable alternative, given that the CEA has taken no steps to engage that policy.


With respect to the fourth part of the test, the nature of the work, Board Staff has not had an opportunity to review the benchmarking surveys.  However, the CEA has stated that there appears to be -- the documents appear to be commercial in nature and may contain commercially sensitive information.


Again, Board Staff states that an appropriate way of dealing with this type of situation, then, is not to refuse production or reproduction of the report, but to engage the Board's Practice Direction on Confidential Filings, which frequently deals with utilities and other parties actually requesting that their information be kept confidential on the basis of commercial sensitivity.


Lastly, with respect to the part of the test dealing with the effect of the dealing on the work, CEA asserts that any production order will have a negative effect on its ability to receive information from third parties to produce future versions of these types of surveys.  And in fact, the CEA has provided documents from various utilities that have stated that in the future they may not provide this information.


Board Staff submits, however, in this regard it is paramount that the Board consider this argument and weigh it against the need to allow production of documents in support of the public interest. 


It is clear that these types of documents with respect to benchmarking information are relevant to the Board's process and are necessary for the Board to properly conduct its regulatory proceedings.


On this particular point, however, Board Staff would like to note one point.  And there has been some confusion or overlap between the use of the word "production" and whether or not something is confidential, and on what basis should something be produced, and if it's confidential it ought not to be produced.


However, it's Board Staff's submission that the documents ought to be produced, and confidentiality is a second consideration after that.


In the CEA's motion record itself, at Exhibit D to the affidavit of Frances Bradley that was sworn on January 21st, Board Staff would like the Panel, if possible, to turn up that document.  It is a copy of the -- now I'm trying to find the document if you'll give me a moment, please.


It is CEA data collection and sharing policy.  I make reference to -- do you have Exhibit D to the affidavit?  Yes.  I'm specifically referring to that document.


And if I can ask you to go to paragraph 2.5 of that document, Board Staff submits this appears to be a document between the CEA and its members with respect to -- as the title suggests -- data collection and sharing of information.  And that document itself at paragraph 2.5 refers to confidential information.  And at paragraph 2.5.1 it states that:

"Confidential information does not include information that is required to be disclosed by law or a regulatory agency having jurisdiction, provided, however, that the CEA member will, to the extent that it is not legally prohibited from doing so, give the CEA member who provided the information prompt notice written notice of any such required disclosure."

In Board Staff's submission, this paragraph, which is set out in a policy between the CEA and its members, clearly indicates that member utilities do know or are aware that there is the possibility that this type of information may be required to be disclosed in regulatory proceedings.  And as such, the argument made by the CEA with respect to the chilling effect a production order may have on its members from providing information needs to be considered in the context of the fact that the possibility of providing this information is already set out in a CEA document.


Board Staff submits, for those reasons that I have just set out, an order for production on a confidential basis would amount to fair dealing, as the exception to the Copyright Act allows for any alleged infringement of the Copyright Act.


The third part of Board Staff's submission was whether or not the Copyright Act is in any way paramount to the SPPA and the OEB Act.


My friend has already -- Mr. Rubenstein has already set out for you the case law with respect to the doctrine of federal paramountcy.  As such, I will not go through it again.  However, I would be pleased if the Panel has any questions with respect to this particular point.


I will just briefly state that there are two considerations for the Panel to take into account when considering whether or not the doctrine of paramountcy does come into play.


The first aspect is inconsistency, whether or not compliance with one enactment will result in a breach of the second with respect to the particular matter at hand.


As set out in Board Staff's submission at paragraph 33, an important feature of the Copyright Act is that it does not prohibit the copying by one person of works in which another person holds copyright.


Rather, in Staff's submission, part 4 of the Copyright Act provides civil remedies where the copyright held by someone is violated.  These remedies include injunction, damages, accounts, and delivering up of offending copies.


Therefore there is no aspect of inconsistency, in Board Staff's submission, with respect to the particular provisions of the SPPA Act and the OEB Act requiring disclosure, and the Copyright Act.


The second aspect to be considered by the Panel is frustration of legislative purpose.  Again, Mr. Rubenstein has gone through this in quite some detail with you.


However, briefly, Board Staff would submit that in considering this question, the Panel must determine what the essential legislative purpose is of the Copyright Act, and whether or there is a degree of incompatibility that will amount to an impermissible frustration of purpose.

The essential functions of the Copyright Act are set out in the case Théberge, which is at K2, tab 10.  And this is a paragraph that my friend Mr. Rubenstein has referred to, but it is a very nice, concise summary of the law with respect to the essential function of and purpose of the Copyright Act.

At paragraph 30, the Supreme Court states -- and as already articulated; however, I'm going to articulate it again, as I believe it's an important point -- that:

"The Copyright Act is usually presented as a balance between promoting the public interest in the encouragement and dissemination of works of the arts and intellect in obtaining a just reward for the creator...  The proper balance among these and other public policy objectives lies not only in recognizing the creator's rights but in giving due weight to their limited nature."

Board Staff notes that the CEA argues that when looking at the purpose of the Copyright Act it sets out what the nature is of the actual information it has collected as described by Board Staff and as set out in the affidavit of Mr. Bradley at paragraph 48A.

The CEA collects confidential CEA data from participating members.  It analyzes the data using various data models, which is comprised of what the CEA says is its intellectual property, including methodology, data sets, modelling, and analytical metrics that have been developed and are owned by CEA as part of its commercial endeavour.

The CEA talks about continually adding value to its data models.  The CEA notes that the report is available for sale to the public and can be purchased through the CEA website.

Board Staff submits that the purpose of production of these various benchmarking surveys by the School Energy Coalition is not for the purpose of exploitation of any commercial value that may be associated with the benchmarking surveys.  Rather, the purpose of allowing and requesting these documents and for production of these documents is to allow for the proper administration of this regulatory proceeding and has nothing to do with economic value.

So when looking at whether or not the purpose of the Copyright Act is frustrated with respect to what the School Energy Coalition is asking this Board for, the reason for producing this document, in Board Staff's submission, there is no frustration of the legislative purpose.

With respect to the fourth prong of and the fourth issue of -- that Board Staff has put forward as a matter that the Board needs to consider, that if there is no copyright and the Board orders that the benchmarking surveys be produced, should the documents be treated as confidential or placed on the public record, the CEA has argued in its submission that the SEC motion is not in fact a motion to compel THESL to produce the documents but in some way represents a motion to compel a third party to produce documents.

Board Staff submits that there's no basis for making this assertion.  The documents are clearly in the possession of Toronto Hydro, and this is a motion requesting that Toronto Hydro produce these documents.

The CEA -- and I'm sure you'll hear from Mr. Ruby -- has noted in his submission the test to be applied with respect to an order made by a Board for the production of documents from a third party, as opposed to a party.  And Board Staff agrees that the test for third-party production is quite unusual.  However, in Board Staff's submission, this is not such a request.

One of the documents that my -- or one of the authorities that my friend relies on with respect to this argument that it's a motion to compel a third party is the -- I'm just going to refer to Exhibit K3, tab 1.  And the reference that my friend makes is at paragraph 29, where this is in fact a decision made by this Board with respect to disclosure of third-party documents.  However, Board Staff is referencing this document only to distinguish it.  It is not in this particular case a request for third-party documents.  But if it is, as set out at paragraph 29 of this case:

"It is an unusual step to be taken only when the documents identified are clearly relevant and there would be no prejudice or undue burden on the third-party results from the disclosure."

Board Staff is also referring to this case for another reason and would ask that you turn back a page and refer to paragraph 19 of the case.  And at this paragraph -- and the reason for Board Staff's reference to this case is to show that it is distinguishable from the case at hand.

At paragraph 19 the Board states:

"To require a Board to disclose all possibly relevant information gathered in the course of its regulatory activities could easily impede its work from an administrative standpoint.  As McCauley and Sprague note, there must be a reason the functions have been mandated to an administrative agency and not to a court."

So in Board Staff's submission, anticipating what the CEA is going to argue in its oral submissions and what it has set out in its written submissions, the case of Toronto Hydro is completely distinguishable.  It's requesting production of documents from the Board, which is a regulatory agency.  The Board found in that case that the request for production from a third party is an unusual step and as such ought not to be an order made.

That being said, Board Staff does take the position that if there is an order made for production of the documents, that this Board should order that those documents be treated as confidential in the interim pending a review of those documents either by the Panel alone or that the Panel allow parties to make a submission with respect to the confidentiality of those documents.

Board Staff also submits that the argument made by the CEA with respect to its third-party confidentiality agreements with its members is not a bar to production of the documents.  Mr. Rubenstein has already gone through the arguments and the Board's decision in Burlington, which state that the Board has not been persuaded that third-party confidentiality agreements are any reason not to order production of documents.

However, in this particular case, if the documents are produced, Board Staff submits that they should -- would agree with the CEA that they should be produced on a confidential basis, at least on an interim level, if not on a permanent level.

The last argument that Board Staff has with respect to whether or not there's any reason that the Board should not order production of the benchmarking surveys, contrary to the CEA's argument that its view is that it would be against public policy to order the production of documents, it's my submission that it is for the very reason of ensuring that -- and in support of public-policy reasons that these documents ought to be produced.

The provisions for production and disclosure set out in the SPPA and the OEB Act are necessary for the determination of regulatory issues.

Counsel for AMPCO has already set out in a very detailed and complete manner that an argument for copyright does not normally come up in the context of litigation, and the reason for that is that these types of production and disclosure provisions found in the provincial legislation are a necessary component of ensuring that regulatory proceedings can take place in an efficient manner and in a manner which allows the tribunal to make a determination in the particular proceeding.

Lastly, Board Staff would just like to briefly address the issue with respect to a stay.

As Mr. Rubenstein has pointed out, there is no automatic stay pending appeal.  This is clearly articulated in section 33.6 of the OEB Act.

If the Board is to entertain the request for a stay, it's somewhat difficult to make submissions with respect to whether or not a stay should be granted, as we're not clear what order the Board may make.

There is a three-part test with respect to a stay application.

The first part is whether or not the applicant has demonstrated a serious question to be tried.  Board Staff submits that this is really a low threshold component of the test.  It's really whether or not the request is frivolous or vexatious.

And if it's not, in Board Staff's submission, the applicant then has met that first part of the test and you move to the second part of the test, which is, in the second part, if there is irreparable harm.

And the third part is the balance of convenience test:  Which of the parties would suffer greater harm from the granting or refusal of the remedy pending a decision on the merits?

With respect to the irreparable harm component of the test, it's not the magnitude, but rather a question to be considered is whether or not it is harm that cannot be quantified in monetary terms or which cannot be cured.

So if damages would suffice, then Board Staff submits that the applicant would not have met the second component of the test.

However, on this component of the test it's really necessary for Board Staff to have available to it whatever order this Panel may make.  If the Panel makes an order that the documents be produced on a confidential basis and that the dissemination of the information is limited, in Board Staff's submission -- would be that there really is no irreparable harm, given the Board's Practice Direction on Confidential Filings.

Those are my submissions.  Unless the Panel has any questions, I'll conclude. 

MS. LONG:  We have no questions.  Thank you, Ms. Helt.

Mr. Smith, unfortunately the Panel has a commitment that we have to break from 12:35 until 1:35, so we're going to have to hold you over until after the lunch break. 

MR. SMITH:  Quite all right. 

MS. LONG:  So we will return at 1:35.  Thank you. 
--- Luncheon recess taken at 12:31 p.m.
--- On resuming at 1:38 p.m.

MS. LONG:  Mr. Smith.
Submissions by Mr. Smith:

MR. SMITH:  Thank you, members of the Board.  I will be understandably brief.  You should have a submission from us.  Toronto Hydro's filed a brief submission.  It did so, as you might expect, to be helpful to the Board, and it did so in order to seek a compromise between the parties.

We tried to be responsive to the interrogatory while being mindful of the concerns that had been raised by the CEA, and these are not new concerns, and we were obviously alive to them and wanted the parties to work out a compromise.

Obviously, that has not happened.  Ultimately we have not made any submission as to relevance.  We didn't make a submission as to relevance, Mr. Rubenstein is quite correct, at the technical conference or in the underlying interrogatory, nor have we taken a position on the copyright issues, and I don't think it would be appropriate for me to take any position in relation to them at this stage.

There is really only one issue from Toronto Hydro's perspective that it is strongly -- that it strongly cares about, and that is simply the hearing date.  We are mindful of the submission that the CEA has made, and I'll obviously be listening to Mr. Ruby in his submissions, but we would strongly oppose any submission the effect of which would be to seek an order that would delay the hearing.  We don't think that's in the public interest.

But other than that we have for you a proposal as to how the matter could be dealt with, and that's as far as I'm instructed to go.

MS. LONG:  Mr. Smith, if Mr. Ruby -- and he will get to this, obviously -- seeks an order of stay are you prepared to make submissions on that or is the comments that you've just made with respect to moving this matter along the extent to which your client wants to put the position on the record?

MR. SMITH:  Well, I mean...

Let me say this.  I agree entirely that if my friend, Mr. Ruby, would like a stay, then he should bring a motion for it, and that there's a three-part test, and he would have to meet all three parts of that test, and parties opposite, which might include Toronto Hydro, would have an opportunity to make submissions on that.  That is something that Toronto Hydro would very much want to do.

MS. LONG:  Thank you.  Okay.  Thank you, Mr. Smith.

Then Mr. Ruby, we turn to you.
Submissions by Mr. Ruby:

MR. RUBY:  Thank you, members the Board.  We've prepared a short outline of argument in slide deck form to help us move through this efficiently.  I recognize there's a fair bit of material to go through, so I'm going to try and use this as a tool so that we don't have to flip back and forth too much.  And my colleague will hand those out.

MS. HELT:  I think perhaps we should mark this as an exhibit, as it's being introduced.

MS. LONG:  Thank you.

MS. HELT:  We'll mark it Exhibit K10, outline of submissions by the CEA.  
EXHIBIT NO. K10:  OUTLINE OF SUBMISSIONS BY THE CEA.

MR. RUBY:  When the Board is ready, if we can start with the page numbered 1 in the bottom right-hand corner.

So by way of overview, I would like to help the Board with three things.  The first is a little bit about the CEA reports that are in issue here.  The second is to deal with the copyright issue, and our submission on that point is simply that the Board is without jurisdiction to make the order that the SEC seeks.

Again, you'll hear me probably say this over and over again.  This issue is important, but it's narrow.  And we're dealing with a particular interrogatory, a particular motion.  And in dealing with the Copyright Act and the jurisdiction point, we'll talk about the application of copyright to this Board and the Government of Ontario.

I'll spend very briefly a little bit of time on the issues AMPCO has raised about, does copyright subsist in these particular works and ownership and so on.  I will deal with fair dealing as well.  And as well, this point about conflict or paramountcy as to whether the Board's legitimate powers with respect to production, whether they conflict in this particular instance with the Copyright Act.  And then once -- having dealt with the Copyright Act, I'll move to dealing with the confidentiality issue, which is not a jurisdictional issue, but simply a point of what is the appropriate test, what is the appropriate question, and submissions on whether the Board should order disclosure if it finds that it can do so despite the copyright issues.

And I make this point here very -- I want to make sure it's clear.  There is a difference between the copyright issues and the disclosure or confidentiality issues.  These are not the same things.  Copyright is, you won't be surprised to hear, about copying.  And we have to be careful, I'd suggest, not to mix up the disclosure part of this with the copying part of it.

When we get to the confidentiality element, where I'm going to ask the Board to exercise its discretion not to order disclosure, it's a different test, different issue.

And we've heard submissions today where there was a little bit of conflating the language, of production, disclosure, and copyright, and copying.  And I'd suggest that we all need to be a little bit rigorous in our thinking about those issues, which are separate issues.

MS. SPOEL:  Sorry, Mr. Ruby, can I just -- I just -- when you talk about copying, so can I just put a scenario to you that might -- would be inconvenient but maybe possible, because it wouldn't involve copying.  In the olden days before there were photocopiers, when people went to the Law Society to argue a case in the Court of Appeal, they went to the library at Law Society of Upper Canada, and they took the books into court and they read out from them because they couldn't make photocopies, and now they make photocopies, and that's the genesis of the case involving the Law Society, basically, because now they're expected to provide copies.  But if Toronto Hydro brought their copy without making a copy of it, brought their copy of the report, their book, into this room, and gave everybody a chance to look at it one at a time or all together or something without making -- without reproducing it in any way, would that violate the Copyright Act?

MR. RUBY:  No.

MS. SPOEL:  Okay.

MR. RUBY:  And that's --


MS. SPOEL:  So that's why -- so -- so --


MR. RUBY:  It's the area --


MS. SPOEL:  -- if it could be done -- if it could be done without making any additional copies then there wouldn't be a copy -- you would have no issue with the copyright aspect of it.

MR. RUBY:  Yes, there would still be the confidentiality, discretionary point.  But --


MS. SPOEL:  That's a different issue.

MR. RUBY:  It is.  Copying -- and that's why I start with the point that we have to separate them.  Copying -- copyright requires copying to be an issue.  If there's no copying, there wouldn't be a problem.  And it's also why I say that we have to be careful here because the request -- and my friend Mr. Rubenstein was candid with you about that -- the interrogatory is, provide a copy of all the benchmarking reports.  That is what has been asked for.

MS. SPOEL:  If he'd said, Let us look at the benchmarking reports, you wouldn't have a problem?

MR. RUBY:  No, we wouldn't have a problem on the copyright side.  We would still have a problem with some of the reports on confidentiality.  That's why I say there's a small point of overlap, but for the purpose of what we're talking about they are two separate issues.  And so the best example -- and maybe if we go to page 2 of my submission, maybe I can help you with this.

This is not a one-size-fits-all case before you.  And this is the variation on the same list that you saw in the Toronto Hydro submission where they provided the names of the reports that are issue (sic), with some added information that comes out of the affidavits that -- where we've just tried to categorize things for you.

So if I can ask you, if you look at the first four, so these are the Attitudes reports, you will see these are the reports that we say belong to CEA, are confidential, but the evidences are not benchmarking.  And we've heard a little bit of discussion -- and I don't want to give evidence here, but I also don't want the Board to be under the wrong impression.

When we say it's not benchmarking, these are not reports that say, This is how Toronto Hydro did, this is how BC Hydro did, this is how New Brunswick Power did.

These are reports that provide answers, either on a national or provincial basis, and some questions, of surveying the public.

So they don't tell you the service reliability, for example, of Toronto Hydro.  They tell you about public attitudes, as the title says.  And they're not benchmarking, in the sense that they don't compare two things -- or two utilities, I should say.

And I will make no submissions on relevance.  It would be presumptuous; I don't know enough about the Toronto Hydro rates hearing.  But I do want the Board to know at least what we mean by benchmarking, when we say these aren't benchmarking reports.

Somebody talked about masking identities.  These are not reports that even have masked identities, where instead of listing Toronto Hydro, it says "Utility number 1."  It's not like that, those four reports.

As we go down the list to the fifth one, what we've been calling the Gartner report, which is the information technology report -- again, I don't want to give evidence but so that the Board understands, this is a -- where there's a masking feature.  This is a utility-by-utility report where the names are not disclosed.

But it is, we say -- and you'll see here -- we agree it's benchmarking.  And we say that based on the contract that you've already been taken to with Gartner, Gartner does own most of this report, the copyright in it and the report itself.  But the CEA owns the pages that it provided for the report, and there are eight of them.  That's what's in the evidence. 

And again, this is confidential.  And we agree that it's benchmarking, again, without making submissions on relevance.

The next three sort of go together.  These are the service continuity reports.  And if you look at the first one, the one labelled "2013," this is the one that is not a composite report.  And again, this is all in the evidence.  That is, it's not an amalgam or aggregate of information about the utilities.  This has a breakdown by utility, but this is the report that, the evidence is, was a draft used by a committee that developed the report, and that it contains incorrect information, which was corrected by the time they got to the final working version. 

Again, I'm not going to make submissions on relevance, but I wonder what the relevance would be of a report that you've been told has incorrect data in it.

And I should say that there is a composite, a final version of the 2013 report that's in the evidence.  It's talked about.  It's not on Toronto Hydro's list, so presumably Toronto Hydro doesn't have it.  So it's not a matter of disclosing the most recent service continuity report that has accurate data.  Apparently, Toronto Hydro doesn't have that report.  The people who have it are CEA.

The last two are the public or website composite versions of the service continuity reports for the years 2011 and 2012.  Again, it's composite, which means there are no individual utility-by-utility rankings or information.  And the evidence also reveals that the utilities involved are mostly not Ontario utilities.

So I hope that that at least gives you a picture of what we're fighting about, with a little more clarity.  So if we go back to the Panel's question about:  Are things different?  Or what would you reveal, well, the composite reports, the last two, you've seen in the evidence they're available for purchase.  They're not confidential.  That isn't the issue.  And if Toronto Hydro has copies of them, then we would have no objection to somebody going to visit their office and taking a look at them.  We're not making a confidentiality allegation.  We're just saying:  SEC, you've asked to copy them.  They belong to us.  If you want them, you need to pay for them.

Obviously the other reports are in a different bucket. 

MR. QUESNELLE:  Mr. Ruby, can I just ask for clarifying here?  The last two reports you spoke to, are they the exact same reports that Toronto Hydro listed as having in their possession, or are they a modified version of the reports that Toronto Hydro says they have in their possession?  The composite reports? 

MR. RUBY:  The composite reports are for those years.  There is not a version of the report, final report issued to Toronto Hydro that is not composite.

MR. QUESNELLE:  I see.

MR. RUBY:  I have to be careful, because that's not in the evidence before you.  We've only dealt with the ones that are here, but the three reports that Toronto Hydro has reported are the inaccurate one, which is detailed, and two composite ones for the two years. 

MR. QUESNELLE:  Thank you. 

MR. RUBY:  If we can move on to the next slide, I want to bring up something that's crucial to what we're talking about, which is that this is not the trip to Indigo my friends were talking about, where everybody wants to sell as many copies of the book as they can.

The value proposition for CEA reports, with the exception of the composite reports, is the exact opposite.  The business model here is limited distribution.  It's saying that -- join CEA so that you can get the surveys.  It's saying you have to be a member of CEA and participate in the benchmarking system in order to get the results of the benchmarking, those composite reports.  It's a revenue source as well.  It's not designed for regulatory purposes.  That's not why it's done.

And I'd say in that regard we had heard from Board Staff that CEA hasn't put forward any data for regulatory purposes.  That's not quite correct.

The evidence is that the CEA makes available publicly the SAIDI, SAIFI and CAIDI benchmarks that are routinely used in the industry.  And it has repeatedly said for more than a year now that it is delighted to work with any regulator, including the OEB, to develop additional benchmarks that are satisfactory to CEA and to the Board.  There is not much point in the association developing things that aren't useful to the regulator.

And that offer, at least not -- hasn't been taken up yet.

And the other thing is that the evidence is that if this information is made available to the regulator -- right or wrong, reasonable or not -- the evidence of Mr. Bradley is that the business, the CEA business of benchmarking that it makes money from, will be ruined.

In my submission, that's an unusual situation.  It's backwards from selling a book.  This is more like -- I don't know if the Board Members have ever bought numbered prints, where the value is that there are only a certain number of them and that they're not given to other people.  So that's the value proposition that I'd suggest has to inform our analysis when we start to deal with things like fair dealing and so on.

If you turn over to page 4, I'll deal with this very briefly on copyright.  My friends have gone over some of the law about copyright.  Most of it we don't disagree with.  You'll have seen the same cases cited over and over in everybody's materials.  But there are a couple of things today.

First of all, section 3.1, which is the bedrock section of the Copyright Act, which we provided in our materials, lists the things that only the owner can do.  Now, there are some user rights, and we'll get to that, including fair dealing, but the bedrock is only the user can two things that are relevant here.

One is make copies.  So to make copy of a copyrighted work you have to have the permission of the owner, but the other thing that's relevant to the Board is the owner is the only one who can authorize a copy of the work being made.  And in the CCH case that you've been taken to -- this is the Law Society case -- one of the questions was:  Does the Law Society authorize people when it puts a photocopier in the library?

Authorization is a different right than copying.  And in my submission, if the Board granted the relief that's sought in this case, what it would be doing is authorizing Toronto Hydro to make a copy.  And only the CEA can do that with respect to the reports it owns.  That's the nub of the copyright argument.  It's not just copying; it's authorizing copying. 

We've talked a little bit about infringement.  I've put the sections there that deal with how that plays out in the act.  I did want to mention section 42(c) of the Copyright Act because I think Board Staff suggested that there is no offence here.  That's not quite correct.  It is an offence to distribute copyright materials, and I'd suggest that if the Board puts the CEA reports in the WebDrawer, for example, or arranges for it to be sent out to even the intervenors, that could be seen as a distribution that would constitute an offence under the act.

My argument doesn't turn on there being an offence.  I say section 3.1 is enough.  But I did want to make sure that the Board had the full legal point before it.

My friends are quite right that fair dealing is not an infringement, the laws involved in Canada, that it's not an exception to copyright; it's part of copyright.  And we will come back to this point, because I agree with my friends that it is important for the Board's determination to determine whether there has been a fair dealing in this particular case.

But before we do that I did want to revisit very quickly the CCH case, which is at tab 3 of my materials.  This is Exhibit K3.  As my friends have said, this is a case about copying law reports and other legal materials.  And I would like to turn back a little earlier in the case than where my friends took you, and that is to start at page 9, paragraph 8.

And this case, I should say, has been relied on by the Supreme Court of Canada again as late as 2012, so it's still one of the key laws.  And the point I would like to make here to start is that when it came to looking at whether legal reports could be copied and used for the purpose of, for example litigation, the court, and the Supreme Court of Canada, didn't do a big-picture public-policy analysis.  They didn't sort of, you know, look up in the clouds and say, Do I need to have this power so I have this power?


What the courts did is they did a copyright analysis.  They followed a principled approach, and I'd submit to the Board that that's the same thing you should do.

And it doesn't mean you can't take into account public-policy concerns, but it's not a matter of just looking at public policy.  It's rooting ourselves in the law.

So in paragraph 8 it starts about:

"The copyright law in Canada protects a wide range of works, including literary works."

And I say that the CEA reports are a literary work.  And then it goes on to talk about copyright interests and exceptions, including fair-dealing exceptions.  Paragraph 9 starts with the point that my friend from AMPCO made about copyright as a creature of statute and the rights and remedies provided by the Copyright Act are exhaustive.  He's right, that the courts have had a lot to say about how to interpret that statute, but when my friend said -- and I thought this was interesting -- that, well, look at fair dealing.  All it says is you have to have fair dealing and now the courts have created a six-part test and that shows that it's not in the Copyright Act.  All the courts are doing is interpreting the Copyright Act, and that's no different, I'd suggest, than when the statute that this Board typically deals with says "provide for just and reasonable rates", and this Board and the courts have had nearly a century of legislation about what the words "just and reasonable rates" mean.  Doesn't mean there's a whole extra statutory system.  It means that the courts have interpreted the legislation and provided guidance on how to apply it.

Again, following in paragraph 9 -- I'm not going to read it to you, but it goes on to talk about how when you interpret the Copyright Act all you're doing is using the normal principles of statutory interpretation.  There is nothing fancy going on here.  And the Board is obviously well familiar with interpreting statutes, particularly its own.

And then if we go on to paragraph 10, this is a quote from Théberge, which you've heard about before, and really what it's telling us is the copyright is multi-faceted, and that it's in -- one of the things it does is promote the public interest in the encouragement and dissemination of works of the arts and intellect.

And I say that because we've talked about what the purpose of copyright is, and we're going to come back to that.  Well, the purpose of copyright is not given by the Supreme Court as a regulatory purpose, as a way of making information available for regulatory purposes.  We're talking about encouraging the dissemination of works in the public sphere, different than what we're doing here.

Now -- and again, if you follow on in paragraph 10 towards the bottom, the court talks about striving to maintain an appropriate balance between the two goals; that is, owner's rights and dissemination.  This isn't a regulatory matter.

And again, the court goes on -- again, I'm not going to read it to you, but paragraph 11, paragraph 12, and talks about the structure of the act, section 3, section 27.1, and I say this only again -- you can see here that even when dealing with legal research the court doesn't adopt a big-picture policy approach.  It's all rooted in the Copyright Act.

At paragraph 13 the court says what we have to do is figure out owner's rights and user's rights and what qualifies for copyright protection.  So again, not an assessment of the general usefulness of legal research, but a balancing exercise.  And again, that's the approach I commend to the court -- to the Board in this case.

Now, I'm going to deal with it only so we don't have to flip so much, but if you could look over, please, at paragraph 16, you'll have heard that AMPCO is challenging whether originality exists in these reports.  It seems like a bit of an odd submission to me, because of course if they're not original, probably not of any use to the Board either.  But here you'll see in paragraph 16 that the court does find that there is, in my submission, a very low standard.  It's higher than some effort put in, but as my friend told you, you know, the standard seems to be more than mechanical, and the evidence, as we're going to get to, is certainly the CEA reports are more than a mechanical exercise.  Mr. Bradley says, I put my intellectual effort into them, and that of course intellectual skill and judgment is what the court says at paragraph 16 originality is about, and we'll come back to the evidence on this point.

I'm going to move over to page 5 of my outline and deal very briefly with a few of the cases on copyright that the SEC has put forward.  The first is the Canadian Solar Solutions case you heard about this morning.  It's worth talking a little bit about the facts.  This was a receivership, and the receiver was seeking access to computer records.  And a company associated with the company that was in insolvency protection claimed it held the copyright in the records, and so access couldn't be granted to the receiver or the monitor, and so the records didn't have to be disclosed.

And what the court said is the issue is disclosure, very similar to what the Board said this morning.  Is it copying?  What about just access?  And again, copyright law, not surprisingly, the court found prevents copying, not disclosure, and so granted access to the database.  Nothing revolutionary about that, and you'll have noted I put down that what the SEC, though, is seeking isn't just access.  They're seeking copies.  That's what the interrogatory was for.

On the next page I deal with the Nova Scotia Superior Court case that's been put forward.  This is a child protection case.  Probably as divorced from the Board's context as you can imagine, but I want to point out that this is a section 96 court; that is, a Superior Court that makes its decisions.  And when we get to talk about the Manitoba case that in a sense grounds this new discussion about copyright, it doesn't apply to superior courts.

And I'm going to come back to this.  Section 96 superior courts have their own constitutional status.  They're not government, they're courts.  And so when this issue was raised about litigation, you'll see that the court pays no attention.  My friend is quite right.  In litigation nobody pays any attention to whether there's copyright, except maybe to design a process that infringes the copyright as little as possible.  You produce documents in litigation before superior courts.  We have no problem with that.  I think that's exactly right.


But that's not the situation for this Board, which is not a superior court, which is court -- or is a tribunal created under provincial legislation.  And that's where the Manitoba case comes in.


So here it was a psychologist who didn't want to disclose their notes. 


MS. SPOEL:  So you're suggesting that the Statutory Powers Procedures Act, which provides the statutory authority for boards and tribunals in Ontario to order production and disclosure of materials, doesn't have the same powers to order production and disclosure of materials as superior courts?  What about provincial offences courts?  Can they not order production of materials? 


MR. RUBY:  No.  So if you look at the -- "hierarchy" may be too strong a word, but the structure of the Canadian judicial system, you have, I'd suggest, three kinds of bodies.  One are the superior courts, which under section 96 of the Constitution, have a -- they're the superior courts of the land; they have inherent jurisdiction.  I've given you some cases on that.  They're special, if I can put it that way. 


The second type of tribunal -- or decision-maker is the provincial government and tribunal.  It's not just tribunals; it's government too.  They go --


MS. SPOEL:  But the Statutory Powers Procedures Act applies to --


MR. RUBY:  Is provincial.


MS. SPOEL:  But it specifically applies to decision-makers.


MR. RUBY:  Yes.  But what I am a suggesting is the Ontario court -- not the Superior Court but the court that does provincial offences, for example -- is a tribunal under provincial legislation.  It's not a superior court with constitutional status, but the superior courts are.


And then the third character -- ones are the federal government and tribunals.  And they're also subject to the Copyright Act, but they have a different status because there is no paramountcy problem.  They're allowed to read inconsistent statutes together and not have one trump the other.  Again, they operate at the same level as the Copyright Act.


And we're going to get to that when we talk about, for example, the Competition Tribunal; they can read their own statute and the Copyright Act together.  Or the CRTC and the Copyright Act together.  And they can arrive at an interpretation that works.


Provincial boards and tribunals can't do that, and that's exactly what we're going to see when we look at the Manitoba case, that -- not even the provincial government acting in the public interest.


I'm trying to answer your question, but again, the question before this Board is much narrower than that.


The Attorney General is quite right.  To get to the paramountcy problem, we have to go through every other step.  So for example, if fair dealing applies, then there is no conflict problem.  If you decide no copying is going to be involved, there's no paramountcy problem. 


It's only in the situation, I say, of this relatively unique case that we develop a situation where the Board can't order copies made.  Though I say it does work in this particular situation and with this particular set of factors.


So this case isn't particularly illuminating.  There's not even any reasoning about copyright.


Over on the next page, the Miller and Oosterman cases are the same. These are justice of the peace cases.  They predate the Access Copyright case.  So again, there's no reasoning and they're not very illuminating.  They don't really help us understand how to work in this new environment as of 2013.


Over on page 8, what does help is something that is a new development, candidly, which is the Manitoba Access Copyright case.  I'm not going to take you to it, but it's worth noting what happened here.


This is the Copyright Board, who has jurisdiction over setting tariffs in copyright, deciding it had the jurisdiction to establish a copyright tariff with respect to copying and reproduction by the federal and the provincial governments of a certain set of works.  In other words, what was free before for the governments to take, in the public interest, without paying for it or getting consent from the owner, under this ruling they now have to follow the Copyright Act.  And some of the governments made a deal and some resisted.


And the court said:  No, the Copyright Act applies to you.  Despite the provinces and the federal government have at least as good a public policy argument that they should get everything that they need to engage in government without copyright restriction, as the Board does.


If there's a public policy argument to be made, it would equally apply here.  And the court drove right through it.


It's also worth noting this is a new development.  Before 2013 this wasn't the law.  And I've reproduced here a section out of the Vaver text that my friends provided copies of to you and referred to you today.


But they didn't sidebar this particular provision, which is Professor Vaver -- who coincidentally taught me copyright law, and he is the leading international authority -- wrote in 2011 in his text that the federal and provincial governments and their agencies need not observe copyright because, unlike under these other two acts, the Copyright Act does not expressly bind the Crown and may not do so impliedly either.


It turns out he was incorrect in this respect.  And so it's not useful to rely on his analysis of the government or a government agency use of copyright materials.  His analysis was out of date.


If we look on the next page very briefly at paramountcy, I've talked about copyright being a federal head of power.  I've given you the section of the Constitution Act, and as well some references in a recent decision of the Supreme Court of Canada that the Board may be familiar with, the securities reference, where the court was exhorted to let the federal powers and the provincial powers work together as much as possible.


And the court said:  Yes, it's very important that everybody get along and that people be able to do what they need to do.  But at the end of the day, we have to have respect for our constitutional division of powers.  We haven't eliminated that. 


And if I could ask you to turn it up, it's at paragraph 12 of my first book of authorities, K3.  Again, it's page 24, and I'm not going to read it to you.  I've side-barred paragraphs 61 and 62. 


And you'll see that it talks about federalism and the balancing of federal and provincial powers, and concludes by saying:

"In summary, notwithstanding the Court's promotion of cooperative and flexible federalism, the constitutional boundaries that underlie the division of powers must be respected."

And I say that's quite a propos this particular situation.


If we go to page 10 of my outline, you'll see I made reference to the Rothman case.  I'm not going to take to you it.  You've heard about the test, I think, three times now.


With respect to paramountcy, that it has two parts, let me just say this.  The right to exclude under copyright is fundamental to intellectual property.


I'll say that again in another way.  The CEA's ability to say:  No, you can't have a copy of my stuff is important intellectual property law.  That's what was found in the Warner Music case.  And that was a case where the tribunal was at the federal level, so it can read the two statutes together without a paramountcy problem.


So when we talk about what is important or crucial to IP law, being able to exclude others is important, and that's exactly what the CEA is doing here and what the SEC is asking you to overrule, to bypass, to say:  Despite the fact that the CEA doesn't want to let the SEC have its copyrighted material, please order Toronto Hydro to make copies of it.


The second branch of the test was whether there's an operational conflict.  And here again, the copyright owner is the only one who can authorize copying.  And since what the Board is being asked to do is authorize the copying, then that makes for a relatively simple conflict and means that any order of the Board made in that regard under the SPPA would be inoperative.  It's not that the statute is unconstitutional; it's that that particular order can't be made.


And again, that is about copying.  And it's worth dwelling on something my friend Mr. Rubenstein said.  He seemed to -- and maybe it's only an implication.  I may have this wrong.  But that copying seemed to be fine as long as it was secondary to disclosure.  As long it was only a method, that it was fine.


And I would suggest to you that's not right.  Copyright Act is about copying.  When you authorize a copy being made, that's where you step over the line.

If we turn to page 11, if I could, try and deal with originality.  I've already shown you the section of CCH that deals with this, and before we get to what the evidence is in this case with respect to originality, it's worth noting that the Supreme Court of Canada in CCH found that headnotes were original, that the organization of cases in a casebook was original, and I would suggest if those two things are original, then benchmarking studies or studies where somebody has drafted questions and had them answered and collated the answers and chosen the words to put on the page, that's original too.

So what was at issue in CCH can inform your assessment of where the standard for originality lies.

In terms of the evidence of originality, I appreciate that my friend from AMPCO tries to minimize the evidence, but it's there.  We know that this was the intellectual output, at least in part, of Mr. Bradley personally, so you've got firsthand evidence of that.  You know the reports are designed by the CEA.  You know they contain the careful selection and arrangement of data, observations, analysis, and conclusions.  Sounds like originality.  We know from the titles sounds like the material you're dealing with is original.  You know the questions chosen for the surveys were chosen by the CEA, and you know the benchmark reports -- the reports are based on the data models that have been developed by CEA, are the product of analysis, methodology, and modelling.  And in my outline, when you see references to "FA", that just means Mr. Bradley's first affidavit, and "SA" is the second affidavit.

At page 12 I'll deal very briefly with ownership.  So again, you have the sworn evidence from Mr. Bradley of ownership.  And my friend makes the point that ownership of the book is different than ownership of the intellectual property.  I don't think it takes much looking at the contracts that are at issue here that you can see that what these parties were engaged to provide was a service to develop reports, et cetera, to be used by the membership, with the exception of the Gartner report, where you see Gartner actually explicitly preserving their intellectual property, and where the CEA only owns eight of the pages.

With respect to the survey reports -- because it's worth talking about ownership separately -- these are assigned rights.  And if I can take you back to where my friend from AMPCO took you in the materials, if you look at Mr. -- the responding record, the green one.  This is Mr. Bradley's first affidavit, Exhibit -- or I should say tab -- sorry, pardon me, it's the second one, the small affidavit.  You'll see first of all at paragraph 9 of his affidavit, right at the end -- and this is to address my friend's comments about when he says copying and I own it, you didn't say copyright.  He says, to paraphrase, essentially, so there is no misunderstanding, when I said we owned it, I meant we owned the copyright interests.

And if you can look over at the first contract, which is at tab F of the same volume my friend pointed you to on the page number 2 in the top right-hand corner that says "terms of project", he says, well, yeah, he is a little dismissive of the line that says "ownership", says "proprietary results of Canadian Electricity Association", well, you know, what could the results be?  Well, if you look down at the timing entry, you'll see essentially what the deliverables are, which include a report.

So if you want to know what the results of this work project are, it actually is in the contract.  It's the report that CEA owns.

With respect to the service continuity reports -- sorry, and before I go on, if I can go back to tab G, which is the Ipsos Reid one, my friend took you to the section 13, page 4, that deals with -- under the title "ownership".  And again he says, oh, his client owned the report.  Well, that's just the physical document.  That's not anything in it.  But he didn't read on to say "client owns the report" or "reports, data, or other deliverables".  It seems a little odd to suggest that this is confined to the pieces of paper, when it goes on to talk about things that clearly aren't pieces of paper.

With respect to the service continuity reports, these are the ones that are for sale in the composite form.  The evidence is that they're authored by CEA employees, and there's a provision in the Copyright Act -- nobody, I think, seems to dispute it -- that if you're an employee of an organization and you are the author, then the first copyright actually belongs to your employer.  It's section 13(4) of the Copyright Act, which I've set out here.

And as well, just to make sure there is no suggestion that anybody is giving away their copyright, the evidence is from Mr. Bradley that the CEA hasn't restricted any of its copyright interests.

Now -- and that's at paragraph 8 of the second affidavit.

Now, the Gartner report is a little bit different.  This is the IT report.  That one we've said in our materials and we agree that most of the report is owned by Gartner, not us, so we are not asserting a copyright claim with respect to any part of it but the eight pages that we supplied, and the way that contract works is whoever brings that portion of it forward it belongs to them.  So Gartner we say brought most of it.  There are eight pages that we say belong to us that we supplied.

Now, fair dealing, which is on the next slide, is important, and it's the tool I'd suggest most reasonably available to the Board to go deep into the analysis of how this impacts the Board and the parties in this particular case, because it's not again a big public-policy analysis.  It's an analysis, factor by factor.

And if we go to paragraph 11, you've already -- sorry, sorry, page 14 -- you've already heard about the two-part test.  I'm not going to belabour it.  One part you have to find one of the listed purposes of the dealing.  In this case the suggestion seems to be it's either research or private study.  And then, as you've been taken to, the court says the heavy lifting takes place under whether it's fair.

But dealing first with research and private study, it's worth noting that Parliament did give governments certain rights, and I've listed them here, and I should tell you, these are the same rights that the Federal Court of Appeal in the Access Copyright case listed as being indications of federal or government involvement in copyright or relationship to copyright.  So these are not me pulling them out of the air.  They're exactly the same sections as relied on by the Federal Court of Appeal.

And my suggestion is not that it's impossible to have both.  It's that this Board, using the normal principles of statutory interpretation, should read the Copyright Act as a whole, and when it looks at these provisions that provide for very specific government rights with respect to copyright and don't say anything about -- and there's an exception for tribunal use.  You should have that in mind when you try and determine whether the words "research" or "private study" can be extended far enough to cover this situation that's before you of someone who is -- owns materials, is not a party before the Board, et cetera.

So it's -- when we talk about research and we hear from other people that, oh, what we're really doing is research, I think, I'm going to come back to the purpose in a minute, because I think actually Board counsel got the purpose exactly right when they told you about the purpose you're being asked to exercise is a public interest administration-of-justice purpose.  That's not research.  That's not private study.  That's something else.

Now -- and so again, it's not that it's impossible or you can't read them together.  I'm suggesting the opposite, is that you can read these together, and reading the numbered sections I give you should inform your understanding about how broad research and private study are, and that they don't extend to governmental purposes.

And again, I won't take you to it, but CCH at paragraph 51 talks about what has to be figured out is what's the real purpose.  We're trying to get underneath the superficialities.  That's what we're trying to do.

It's also worth noting that my friend from AMPCO took you to a US case.  US jurisprudence, particularly in the fair dealing context, isn't useful.  I've given you an excerpt from a relatively recent decision of the Supreme Court of Canada.  The US system is so different in this regard, particularly on fair dealing and copyright, that the court says it's really of no guide.  And one of the reasons for that is instead of having a closed list of fair dealings -- research, public -- private study, satire is another one -- the US has a list of illustrations, but it's an open list.  It's not confined.  So their system is just different, and that reference I gave you to the Supreme Court of Canada helps you with that.

So dealing with the private study purpose, that's not what we are doing here.  We're doing public interest, regulatory purposes.  There really can't be any argument that that isn't the real purpose.

And if it's not that, I would suggest what it is is fishing.  The question from the SEC was a copy of whatever benchmark reports you have.  I'm paraphrasing.  They don't know what the benchmark reports are.  They couldn't name them.  I'm not being critical of them; they don't know.  This was the classic:  Give me everything on a subject type of request.  And that's not a valid purpose, and for the same reason it doesn't fit into research either.

And you've also been taken to a recent decision of the Supreme Court of Canada that deals about the iTunes preview case, a case we did for Apple.  It's interesting what happened there.  The court said a preview of a song is okay.  You can play a 30-second clip to people.  That's fair dealing.  And one of the reasons they said that, they say -- not me, they say -- is because it's just a 30-second clip.  We're letting you research whether to buy the whole song.

That's not what's going on here.  This is a request for the whole report.  Period.  It's not a series of questions about:  Can you tell us this, that or the other thing?  I want the whole thing.  That's the request, and that's never been withdrawn or limited in any way.

Now, again, what the Board Staff has said is the purpose of administration of justice and public interest, I think that's fair, I think it's candid.  It's not one of the purposes under section 29.

If we deal with the fairness part of the test, I think the easiest way to do this is pull out the CCH case again so you can see the factors in context.

So this is K3, tab 3.  And we can start at paragraph 54, please.

You'll see -- I'm going to try and run very quickly through the factors in the context that the court used them.

First of all, the purpose of the dealing, well, if the purpose of the dealing is the administration of justice, then you're offside altogether.  And this is where you see the reliance on you need to do an objective assessment of the real purpose or motive of using the copyrighted work.

The second criteria is character of the dealing.  again, you'll see that the court must examine how the works were dealt with.  And the end -- or, sorry, at page 20 towards the bottom in paragraph 55 it says:

"It may be relevant to consider the customer practice in a particular trade or industry to determine whether or not the character of the dealing is fair."

And you've heard:  Well, the answer to this is the industry should only be the Ontario industry, because that's all we care about.  But of course the CEA is a national trade organization.  In fact, the entire point of this is to deal with the utilities that aren't in Ontario.

And in fact, I think I'm free to tell you that it's not the Ontario utilities that are calling the shots at my client on this particular issue, because they're too close to it.  It's all the utilities outside the province who are very concerned.  That's why you see all these letters from them, coming in on very short notice, expressing that concern.

MR. QUESNELLE:  Mr. Ruby, could you expand on that, as to why the Board would only be interested in utilities in Ontario in benchmarking? 

MR. RUBY:  I don't think -- I misspoke, then.  I didn't mean to convey that.  I think that the Board -- if I take off my CEA hat for a moment -- if I were advising the Board, I'd say you probably should, for the larger utilities in Ontario, be interested in what goes on outside the province.

But with respect, that isn't the issue here.  The issue is to get that information you need an organization like the CEA, who has the trust of people in other provinces, who are not susceptible to -- candidly -- orders of the Board.

So it's not like you can order Toronto Hydro, you can order Ontario Power Generation, you can order Hydro One to provide whatever information is relevant to a proceeding.  You can't do that for people outside Ontario.

So if I were in your shoes, one of the things I would be considering is:  How can I get information from people maybe not just in Ontario?  The CEA has -- or in Canada.  The CEA has international members too.  How can I get information that's relevant to me from people outside my control?

And my suggestion, and the CEA has been saying this for more than a year now, is it doesn't work in a regulatory hearing setting where an intervenor puts a gun to the head of the CEA and says:  If you don't give me what I want, I'm going to the Board.

And I was going to come back to this later, but it's worth dwelling on now.  

This isn't the first time this has happened.  In the Hydro One rates hearing, Hydro One made a mistake.  So there was a -- the Board ordered it to provide a report that it -- a CEA report it relied on.  We raised similar concerns.  Settlement was reached.  The problem went away.  And Hydro One withdrew its reliance on the record.

In the Oakville proceeding last year, rate hearing, the SEC asked for benchmarking reports.  Ontario -- Oakville Hydro did the same thing, very similar to what Toronto Hydro has done, and said:  Well, hang on.  I've got -- I can't do that.  I can't give those to you.  At that time the CEA had to file materials, affidavits, but then we made a deal and the problem went away.

And in the affidavit in that proceeding, Mr. Bradley, the same Mr. Bradley, put in sworn evidence that we would be delighted to meet with the Board, with the intervenors, and we would try to work out some kind of regulatory process, because in our view the Board doesn't necessarily need utility-by-utility data across the country.  Maybe it needs help figuring out which utilities are relevant or groups of utilities, and then maybe the CEA could provide some composite numbers, averages, so then you would know you could say to Toronto Hydro, for example:  Give me the data you gave or parallel data that you gave the CEA, and I will look at the CEA composite data that they've agreed to provide.

You've heard the CEA has a policy that's designed to do this.  It already does it with CAIDI, SAIFI, and I always forget the third one.

What we have here is an unfortunate situation where we're doing this in a regulatory setting where somebody has to win and somebody has to lose.  And our submission in the Oakville proceeding was that was a mistake.  We still think it's a mistake.  But when a party pursues the issue and makes a motion, we don't have any choice but to deal with it on its face.

I don't know if that answers your question, sir, but --


MR. QUESNELLE:  Perhaps I misunderstood your contention. 

MR. RUBY:  Yes.  Going back to page 21 the CCH case, here the contention has been the industry, when you look at that paragraph, is Ontario.  All I'm suggesting is when you look at the -- what the CEA does is it's not even just Canada; in some respects it's international.  You've got a letter from the Saint Lucia utility.  If we're lucky, we'll all make a field trip there as part of this.

And we've given you the fact that, albeit the arguments were not made in this kind of way, they weren't necessary in Nova Scotia and Alberta, in those provinces alternative ways to deal with this were found.  And I'm going to come back to that, that the boards said, Okay.  The CEA data, we get it.  I would suggest that what they got -- it doesn't say this in this decision, but I'd suggest that what they got is that if they in one hearing -- short-term they could order disclosure, but they risk eliminating the possibility that the benchmarking -- national benchmarking information will be available, because it requires trust of people who aren't all under the same jurisdictional umbrella.

You also have, in terms of custom and practice, you have evidence of a very sophisticated confidentiality approach at the CEA.  So multiple policies dealing with this.  And this is an industry organization.

If we talk about the amount of the dealing, the SEC has proposed no limits whatsoever, so this is not like the preview case, 30 seconds out of the whole song.

And I recognize that they have a hard time doing that, because they haven't seen the report.  But there has been no suggestion of saying, Okay.  Well, can you tell us -- can you just give us the pages that deal with X?  The interrogatories for the whole thing, there was no attempt made to narrow it through the -- even the technical conference.

MS. LONG:  Mr. Ruby, help me with that, because as I understand the record, the CEA was reticent to even provide a description of what these benchmarking studies were about.  So to say that Mr. Rubenstein could have asked for something more discrete, I'm failing to see the point here.

MR. RUBY:  So here's the point.  You're completely right in this hearing.  But if you go back, for example, to Oakville last year, what we did was provide some of the information.  We didn't provide the reports.  We provided enough that the issue went away.  All it resulted in was a motion at the very next CEA member that came up for a rate hearing.

So if you look at it narrowly, yes, I'll be the first to admit that the CEA has finally taken a hard line on this.  But that's because it doesn't want to do this in a regulatory setting or that is in a particular rate setting, where it's -- candidly, it's not fair to Toronto Hydro either, because we are taking up time in the middle of their rate case.

So we deal again -- one of the things that's made a comment -- it didn't come up today, but it's in the materials -- is that this is like a photograph, these reports.  You have to look at the whole thing.  Well, I'd suggest that that's not the case.  A report is not the same as a photograph where there is no choice but then to look at the whole photograph.  It may be a little more like a case in a report or a law journal, but again, there hasn't been any evidence put before you of any attempt to narrow things.

And that brings me to the next one, and these are connected, which is alternatives to the dealing.  You've heard already that Toronto Hydro did provide all kinds of benchmarking data.  Did it provide all of it?  No.  But this isn't, from Toronto Hydro's perspective, an all-or-nothing situation.

And second, SEC has done something very interesting here.  What they haven't done, even having seen the materials that were provided, is they haven't gone to the public records of other utilities and taken a look and come to the Board and said, I looked for and couldn't find reliability data that, for example, Enmax submitted to the Alberta Utilities Board.  I didn't go look on the public record to see what New Brunswick Power has done.  I haven't gone to see any of that kind of information, so that it may be that there are alternatives to what's going on.  The CEA knows what it has.  But the SEC hasn't explored the alternatives, because if, for example, you thought the most relevant comparator was Enmax, so the Calgary utility, to Toronto Hydro, and the reliability indicator for Enmax is on the public record, then why were we here?

And again, I'd suggest it's not up to the CEA, which has data, to go out and do all the homework for somebody to -- for an intervenor that says, I want essentially the easiest source so I don't have to do more.  I know you paid hundreds of thousands of dollars to pull the data together, but I'm not going to do that.  I'm not going to look at the utilities I want to put to the Board as being relevant.  I want them all, and then I'll figure it out.  Maybe Hydro Quebec is relevant as a comparator on reliability.  I'd have a hard time seeing that.  BC Hydro the same, building systems through the mountains.

So that's what I have to say about alternatives.

Now, the nature of the work, my friends say, Well, you have to focus on the work, and of course this is a bit backwards because what the court is talking about in CCH are works that are deliberately published.  They're made available widely, law reports.  Of course, as I told you when I started today, for all but the composite reports it's the exact opposite situation, that the value model at the CEA is limiting the number of copies, limiting disclosure.  It's -- you can only get it if you join the club.

And so when you look at the nature of the work, with the exception of the composites -- and we're going to return to this when we talk a little bit more about it -- my submission to you is going to be the long-term availability of benchmarking reports from the CEA depends in part on what the Board decides to do with respect to fair dealing, and that does have an effect on the work which the evidence is are versions, right?  Every year there's another one.  There's no point looking, is it just the 2012 report.  It wouldn't be very helpful that way.

And again, it's worth noting that it is fair game, sticking with paragraph 61 of the CCH decision, to look at the market.  And here you have evidence of the market and how doing what the SEC suggested is risks destroying the trust, which means people won't participate and won't be able to do this.

The other thing I'd note is, although my friends have said, Well, you know, there is a lot of nay and if in that, you do have one solid commitment in the sworn evidence from the CEA, which is that relief is granted.  Toronto Hydro won't get these reports any more.  They won't be available to be copied.  And that's in the policy as well.  I mean, it's so important that the consequences are made clear to the members.

MS. SPOEL:  Mr. Ruby, can I just -- I just want to kind of ask you a question.  I guess it sort of made me think about, when you were talking about alternatives, and you suggested that School Energy Coalition could have done research, they could look up Enmax and so on.  And I'm just wondering, given that, you know, we grant intervenor funding and the School Energy Coalition, if they spent a lot of time or purchased your report, which costs non-members about $800 or $1,000, and members $50, if they buy the report, and they'll put it on their account, which will end up being paid by Toronto Hydro and therefore Toronto Hydro's ratepayers, or if Toronto Hydro purchased extra copies of some of these reports they can buy them for $50 if they're a  project participant, does it make sense for the School Energy Coalition to run around doing that kind of research, gathering data, which is actually in the possession of Toronto Hydro and could be provided efficient -- at much less overall cost because it's all going to come back, all the money and time spent by the School Energy Coalition running around doing this research, is it going to end up being paid for in the end by the ratepayers of Toronto Hydro?  And I'm wondering whether that's the sort of way the CEA thinks is an efficient way for the Board to conduct its processes.

MR. RUBY:  So I think your question is --


MS. SPOEL:  There's two parts to that.

MR. RUBY:  -- two tensions, really.  There is no question that getting something for free or $500 instead of $800 is cheaper for whoever pays for it, right?  So if it's Toronto Hydro that pays the bill at the end of the day, that's fine.  No question, 50 is less than 800.

But from the point of view of the CEA which receives the money, it's going to get a different amount depending on who does the purchasing, and it's set up a system so that it can maximize the revenues from this.

Now, I suppose you could order Toronto Hydro to buy the reports.  I'd have to go back and look at the contract between Toronto Hydro -- I have to admit I haven't done that -- and try and figure out whether CEA would be bound to sell Toronto Hydro copies that were not for itself.  I can't answer that question sitting here.  But that again, if it wasn't in the CEA's interest, that would work one year, candidly.  The following year they would say:  Well, in 2015 we have a new rule, which is you can only get one copy, for example.  We won't sell you more. 

MS. SPOEL:  And --


MR. RUBY:  And I don't know.  I'm not saying that would happen.  I'm just suggesting that this is one of those areas where a workaround works that works around CEA doesn't work. 

MS. SPOEL:  I wasn't suggesting -- don't get me wrong.  I'm not suggesting it's a workaround.  I'm trying to think about regulatory efficiency, for the sector as a whole, and whether it makes sense to -- I mean, you've already said if they don't copy it it's fine, so we could all spend lots of time, each taking a turn, reading Toronto Hydro's sole copy of the report.

When you talk about things being produced for inspection, technically that's what it means.  It doesn't mean copying, but in practice, in all kinds of areas involving the administration of justice and regulatory hearings, copies get made because it's convenient.  It's easier if everybody has a copy to work from.  Although technically if an inspector comes along, whether they're under the Provincial Offences Act or Criminal Code or CRA or anybody else, they're not actually entitled to copy it, but they'll take it away, the original, if you don't give them a copy.

So in practice, people make a copy.

So I'm just suggesting that there might be ways that things could be done where the information can be disclosed without each of us having to take a turn looking at the report or spending lots of money getting individual copies for the Board and the long-term regulatory efficiency aspect of all of this, which is one of our mandates under the Ontario Energy Board Act, that maybe it would be simpler to just get copies inexpensively rather than expensively.

I was just asking whether that was a consideration you had thought of. 

MR. RUBY:  I understand. 

MS. SPOEL:  Or your client had thought of. 

MR. RUBY:  We haven't thought about going the extra step that I talked about before, but in terms of regulatory efficiency it does depend in part where you sit.

So for utilities outside Ontario, they shouldn't have to bear the cost of improved regulatory efficiency in Ontario unless they agree to.

And that brings up something that you raised that I think is very important.  Most of the time, people don't protest.  This is not -- what we're doing here is unusual.  Most of the time, you don't have organizations where a segment of their business, their commercial endeavour, to use the words from Mr. Bradley, are closely held.  Don't give it away; not even a small number of copies.  Keep it internal.  That's not usually the case.

So I would suggest to you the reason you don't see a lot of these cases, besides the fact that law only changed in 2013 with respect to the interpretation of the Copyright Act, is because most of the time people do work it out.

And the last two times that the CEA has been involved with this Board a solution was found, a compromise.  Maybe nobody was happy.  That's probably the sign of a good compromise.

So I'm not suggesting there aren't alternative methods; in fact, my suggestion is that there are.  It's hard to do in this context, when the order-making power of the Board is the stick.

So I think I've covered several issues, but if we can deal with my page 18 briefly, please, for wrapping up fair dealing first, if I can, here's the point I want to make on fair dealing.

It is a multi-factor test.  It's not going to apply in every case.  In some cases, with different evidence, the Board could rule that there is a fair dealing.  I suggest in this case, with this evidence, that what you have before you is not a fair dealing.

You don't have to decide that every request of the CEA, even, is going to be a fair dealing or not.  You only have to deal with the particular factors in front of you, which is exactly what the Supreme Court of Canada did in CCH.

And that brings me to what I think of as the in terrorem or the "sky is falling" argument that we've heard.  If you rule in the CEA's favour, the Ontario courts won't be able to operate, tribunals will stop; it will be a serious problem.

I would suggest that that's not the case.  The Manitoba and Access Copyright case is an important case.  It establishes an important principle, but it's narrow.  By the time you get through the areas it doesn't apply to, like civil litigation, by the time you get through all the people who it doesn't bother to have copies made for the courts or tribunals, by the time you get through the fair dealing analysis, you're not going to be left, I'd suggest, with a "sky is falling" situation.

All this Board needs to deal with is the facts before it in this particular case.  It's not causing some great precedent that applies forever and to all tribunals.

Now, I should say that's if you rule in our favour.

If -- it's also -- so that deals, I think, with most of page 18.  I only wanted to say a word about the British case you were taken to, the Home Office and Harman case, which is the leading case on the implied undertaking, which I suspect you're familiar with.

It's the rule in the courts that says you can't use documents that are provided on discovery, with the exception being if they're filed in open court.  That's what this case was about, about somebody giving some court materials, discovery materials to a reporter.

It's a UK case.  It's not particularly instructive, in part because of course the UK isn't a federal state.  We don't have the paramountcy problem.  And as well, we're not even suggesting that a Superior Court needs to apply the principles with respect to copyright that we're talking about here.

So those are my submissions on copyright, and I would like to now move to confidentiality.

And here, the only tie-in to copyright, the only one is you'll have seen in the CCH six-factor fair dealing test that one of the things you look at is whether the document is confidential.  So there is a small overlap there, but that's exactly where it is and nowhere else.

So dealing with confidentiality -- and I'm dealing with it from a discretionary point of view.  The Board has jurisdiction.  Should it order these documents made available to the SEC on any basis, you've heard two different views about what the question is.

And I would suggest the question probably dictates the answer.  So if you decide that what this really is is just like a request for Toronto Hydro's own documents, documents it created itself, data it created itself, et cetera, if you decide that's what it is, then clearly the standard is something like:  Is it relevant or going to be useful to the Board and really not much else?  And then you just decide whether your confidentiality policy applies.  That's the normal route.

But the question I say is right is not that.  It's, as my friends have put it:  Is what's going on here really a request for the CEA's documents?

And we've heard it characterized as possession in the hands of Toronto Hydro or Toronto Hydro has these documents, but what you've seen from the confidentiality restrictions that are attached to Mr. Bradley's affidavit is that these documents are in the hands of Toronto Hydro on terms.

And so I would suggest the better way of looking at this is that the policy reasons why the Board has said -- and I'm not going to take to you it because you've been taken to the test that the Board has put forward for third-party discovery, which is a much stricter test.  The reason it's there is because the Board has said:  We don't go out and order documents easily from third parties.  The fact that there's a copy of somebody else's stuff in the hands of Toronto Hydro under confidentiality restrictions with a policy -- you've seen there's a regulatory policy that says:  Unless you're ordered do it by somebody who has jurisdiction, you're not to give things to a regulator; at least these reports.

That should show you that this is a closely held, confidential document, and it should be treated as if it's still in the hands of CEA from a policy or public interest point of view.

So I'd suggest the right question if you get past the superficial -- Toronto Hydro has a copy of someone else's document -- the right test is the one set out at tab 1 of my materials, which you've already been taken to, which is -- this is paragraph 29, K3, tab 1, where the Board says:

"It is an unusual step -- or this is an unusual step to be taken only when the documents identified are clearly relevant."

So higher standard:

"And no prejudice or undue burden on the third parties results from the disclosure."

And you've heard about the burden.

MS. SPOEL:  Mr. Ruby, can I just ask that -- I obviously haven't seen these documents.  When you're talking about it being -- that it's somebody else's document, and it happens to be in Toronto Hydro's possession, I presume -- correct me if I'm wrong, but I presume that Toronto Hydro was a participant and provided data to the CEA on -- that forms part of these documents, and that that's why Toronto Hydro has copies in their possession.

MR. RUBY:  So this isn't in the evidence, but I think the answer to that is --


MS. SPOEL:  That's why I'm asking you.

MR. RUBY:  -- yes, but the only caveat --


MS. SPOEL:  I'd ask Mr. Smith if I'd thought of it before.

MR. RUBY:  Yeah.  The only caveat in my mind is on the public-attitude survey.  The survey is not of Toronto Hydro, it's of people --


MS. SPOEL:  Oh, no, I understand that.  But on the ones that your members have provided information, data, whether they are in Ontario or outside Ontario, can I take it that Toronto Hydro is one of the members who provided information for these surveys?

MR. RUBY:  Yes.

MS. SPOEL:  And that -- so Toronto Hydro would have received a copy of the report prepared by the CEA or on behalf of the CEA, but it would be a report that includes information with respect to Toronto Hydro and with respect to others?

MR. RUBY:  That's a little harder to answer, actually.  The -- so the Gartner report, the IT, yes.

MS. SPOEL:  Yes.

MR. RUBY:  The answer is just simply yes.

MS. SPOEL:  Okay.

MR. RUBY:  The service continuity reports, the final report is a composite report.  So in order to build the composite there's a committee that builds -- you know, takes the aggregate data and builds the composite.

MS. SPOEL:  Right.

MR. RUBY:  Toronto Hydro participated in at least one of those exercises.

MS. SPOEL:  So when you say that that report is publicly available for purchase, that report doesn't actually -- wouldn't actually give the ones available for purchase to members of the public.  That document wouldn't actually -- are you saying wouldn't actually give us any information specific to Toronto Hydro?

MR. RUBY:  Yes, it's a composite report.  Aggregates.  Maybe that's a better way of putting it.  So if you wanted to use that report, if the Board decided it was relevant, again --


MS. SPOEL:  Well, not having seen it, it's hard to know.

MR. RUBY:  Yeah, but just if we assume for the moment it's relevant, the way I'd suggest doing it would be, you would ask Toronto Hydro for its service continuity data, and you would look at the aggregate, which is a CEA aggregated data, and you would have to decide whether that's helpful to you, and I can't answer that particular question.

MS. SPOEL:  No, that's helpful, that's helpful, so I can understand what we're --


MR. RUBY:  Yes.

MS. SPOEL:  -- dealing with.

MR. RUBY:  Yes.  It's -- I mean, one of the ironies here is that if CEA is ultimately completely unsuccessful, it may be that other than the Gartner report, which I've described to you, the IT report, it may be that the Board decides this wasn't something that you can do anything with.  I don't know.  I just, I don't know.

MS. LONG:  Now you've confused me, Mr. Ruby.  So a point of clarification.  When I look at your Schedule 2 here, your -- when you list the A reports, the CEA reports, and the last two, what you're saying are composite or aggregate reports, these would be different reports than what you're calling these bang-for-the-buck reports that your members join the CEA in order to get?  Like, if these are public reports that are available to anybody, I think I'm missing something here.

MR. RUBY:  I clearly wasn't clear when I started.  All the reports on page 2, they have different characteristics, so the evidence is -- and this is in the affidavits -- that the Attitude surveys, they're not sold.  They come with membership.

MS. LONG:  Right.

MR. RUBY:  Okay?  So the continuity reports, the CEA members generally participate in the making of them, and they're sold the composite copies.  Now, the utilities, there's a committee that does this.  If Toronto Hydro is on the committee that year it will see the data that goes into building the composite.

And in fact, what you have with the document that I've labelled "unreliable working draft", it's a draft, it's a committee document that Toronto Hydro happened to have of work in process.

But I have to be very careful, because -- and if we end up taking a break I will double-check this with my client, but my understanding is, because it's not in the evidence, that Toronto Hydro doesn't get a utility-by-utility service continuity report.  And that's different, for example, than the IT report, where it is given to them but the utility names are masked or anonymized.

And that's why I wonder, you know -- and I don't make any submissions about relevance, because it's hard to see what we're going to do with any of this.  It's also, candidly, why the CEA keeps saying the better way to do this is to work with the Board and the intervenors to develop something that actually is useful.

MS. LONG:  You said that a couple times, Mr. Ruby, and I don't think we're going to take a position on that, but the fact is we find ourselves here with a motion before us that we now have to rule on.

MR. RUBY:  I understand.  But I just want to make clear, the offer is still open.  The CEA is not trying to duck the regulatory space.  It isn't keen on this particular forum, as you'll understand, but it's not trying to avoid it altogether.

Sorry.  So if we -- again, so I was on page 19, where I read to you the test, clearly relevant and no prejudice.  If you apply that test, my suggestion is, is that -- or submission is that you'll find that that test hasn't been met in this particular circumstance and the documents shouldn't be disclosed.

On page 20 I've tried to break out the evidence for you on this point, leaving out the composite studies, because we're not claiming confidentiality with respect to them.  And I think I've reviewed everything here.

The only thing I wanted to deal with is something that Board Staff brought up, which is in the first affidavit -- that's the green volume from Mr. Bradley -- you were taken to tab D as in David.  This is the CEA data collection and sharing policy.  And it was suggested to you that section 2.5.1, which deals with disclosure by law, regulatory agency, that that -- in my words somehow that's an invitation to the Board from the CEA to say, Oh, we fully expected that the Board would disclose this information, and it's not confidential.


And I would suggest that's got it a little backwards.  This isn't an invitation.  This is a reflection that if a tribunal or law requires -- fully has jurisdiction, gone through the appellate courts, everything is fine, and a member of the CEA is ordered to provide this information, a report, for example, all this provision does is say it's not a breach of contract with the CEA.  So all it is is, make sure that if you're properly ordered by somebody to do it, you're not breaching this particular contract, which you'll see on the very last page of this document requires the CEA member to sign.

So you've got evidence -- I think you've already gone through -- that there's clear harm of disclosure, breach of trust, financial harm to the CEA.  You've already -- and if I can just take you to it briefly, since we have Mr. Bradley's affidavit around, if you turn to page 11 of his first affidavit -- this is paragraph 35 -- first of all, in 34 you'll see the references to SAIDI, CAIDI, and SAIFI, which the CEA does provide for regulatory purposes.

You'll see starting at paragraph 34 -- or 35 Mr. Bradley discusses the harm.  At 36 he talks about, Toronto Hydro will not be allowed to participate in CEA benchmarking activities nor receive future versions of the CEA reports, et cetera.  He says this might extend to other Ontario utilities, but they haven't had time, given how fast this has moved, to make that determination.

Paragraph 37 talks about trust, talks about the business being ruined.  That's Mr. Bradley's word.  Talks about irreparable commercial harm.

Paragraph 38 deals with the intellectual property rights:

"To prevent others from copying or unfairly gaining from its creativity, work product and investment, the CEA would have little incentive to continue its benchmarking program, and without CEA benchmarking CEA members would be unable to consult with, improve and learn from the best-performing utilities, as they had for nearly 30 years."

And again, it says it's putting the entire benchmarking process at risk.

If I can deal at page 21 of my outline very quickly with the other utilities -- sorry, the other regulators, I don't propose to go through them for you.  You've got the decisions.

The first one with AltaLink is worth dwelling on for a minute, though, because what the board there did is decide there was an alternative approach to ordering that the CEA information be disclosed.

And in the Nova Scotia Board proceeding, they were asked by an intervenor to disclose CEA reliability data and the board didn't do so.

We have heard an argument -- and this is over on page 22 of my outline -- about Toronto Hydro shouldn't have agreed to confidentiality.  And that's a theme in the many, many decisions the Board has rendered over the years dealing with similar issues, though I would suggest nothing like the robust record you have in front of you and the submissions that you've heard on these issues.

But the argument is Toronto Hydro shouldn't have agreed to confidentiality.  Of course the evidence before you is if you don't agree to confidentiality, you don't get the reports.  So I'm not sure that's really in anybody's interest to go down that road.

Also, the CEA reports require the cooperation of utilities that don't have to cooperate.  These are the non-Ontario utilities.

So in making an order, I would suggest that the Board should take into account that there are organizations that need to be encouraged to do this, not compelled, because they can't be compelled.  And that, again, is if we want national benchmarking that's good for everybody.

And again, what's going on here is really in some ways a question between short-term and long-term views.  Short term, there's no question if you order the CEA or order Toronto Hydro to provide copies of the documents or release them, don't provide confidentiality, that SEC will get the documents, they'll be able to make submissions for you, you'll have more information -- I don't know if it's relevant or not -- but you'll have more information in the Toronto Hydro proceeding.

But I'd suggest that if you take the long-term view, which is the better public interest view, in my submission, what you can look at is:  If we do that, the evidence is -- is there -- we put national benchmarking at risk by the CEA, which is the organization that does it.  Toronto Hydro will get excluded in the future.  Maybe all the Ontario utilities will get excluded in the future.  And that's not in the public interest.

So it's not just this hearing; it's future hearings that are at issue.

So I think on slide 23 we may have talked already about all of the policy consequences, so I'm not going to dwell on that other than to note that improving efficiency, performance and customer service, which is what national benchmarking is about, is consistent with one of the purposes of the OEB Act and of this Board.

And then I just wanted to say a last word about -- might not quite the last word, but close to the last word on the relief that we're seeking, which is obviously asking the Board to deny the motion.  But in the alternative, the reason we're asking the Board to rule on confidentiality now is purely one of efficiency and trying to fit this into the Toronto Hydro rate proceeding if it's possible.

We've tried to give you the information you would need to make the confidentiality ruling.  If you think that you have sufficient information, I would suggest that there's not much point for all of us to come back and deal with confidentiality again on another day.

With respect to the stay, what we're asking for is –- I'll put it to you baldly -- time enough to either -- if we're unsuccessful, to appeal, or to seek a stay from the Divisional Court.  It's nothing more than that.  We're not seeking an automatic stay, but time, because this is one of those cases where the horse could be out of the barn.

And in that regard, again, the RJR MacDonald test is the right test.

If you rule against the CEA -- that is, order copying on any basis, disclosure on any basis -- I would suggest that there would be, based on the arguments you've heard today, a serious issue.

You've heard about irreparable harm.  You've heard about the convenience of both parties.  Again, we can come back another day and do this, or -- the CEA is happy to do that, but again, in the interest of efficiency, if you could make the timing ruling, I think that's appropriate in this particular case.

And if you can't grant a stay, then it's purely a matter of scheduling when you ask Toronto Hydro to provide the materials, if that's what the Board does.  So you can just say:  You can disclose the information, or please disclose the information.  I suppose actually it's order the information, not right away, and give us sufficient time to access the courts if that becomes necessary.

One other point my client has asked to make, which is we sought a ruling for -- that we were, that the CEA was eligible for costs.  The answer was no.

And we're asking the Board to revisit that conclusion in light of the submissions you've heard.  You now have more information about what the position of the CEA is, why it's here, why it intervened.

These utilities are not here as distributors, and you've heard the interest is largely an outside interest.  And I would suggest if you look at the list of other parties that receive intervenor funding, with a little luck this is a one-time effort for the CEA.

I'd submit that the Board might want to reconsider whether it considers the CEA eligible for intervenor funding in this particular motion.

I think the only other point I wanted to make, which came up out of my friend from AMPCO's submissions, is there was a suggestion about Mr. Bradley's second affidavit came in late.  I only have -- or had information in it that should have been there the first time.  I'm not quite sure.

The answer is quite simple, and three parts.

One, we followed the Board's order.  There was a reply opportunity for the CEA.  They filed a short affidavit.

Second is, interestingly enough, AMPCO didn't suggest that there was some information, some evidence that it couldn't put in because it got Mr. Bradley's second affidavit.  I don't know what that evidence would be.  I can't think of anything.  So there's no harm done.

And the third point is simply that we did follow exactly the timing of what we were asked to do.

So with my thanks, those are my submissions. 

MR. QUESNELLE:  Mr. Ruby, just taking you to page 24, I just want to make sure I understand it.  I'm going back and forth between page 24 of your handout today and page 2, so if you could look at page 2, and with the -- in the alternative relief sought, where you treat the non-composite CEA reports as confidential, can you identify for me?  Are you literally -- you had made submissions as to whether or not the first four were benchmark reports at all.

MR. RUBY:  Yes. 

MR. QUESNELLE:  So maybe you could hone in on this for me, and just --


MR. RUBY:  Thanks.  I'm happy to do that.

Maybe the easiest way is if you look at the third column across that's labelled "Confidential?" with a question mark, the ones that say yes, those are the ones we're seeking a ruling that they're confidential.

The ones where it says no, available for sale, we're not seeking a confidentiality ruling. 

MR. QUESNELLE:  So the non-composite I took to mean I guess perhaps it's just not applicable to the first four.  Those weren't benchmarking, they're not -- those are regional surveys, so maybe that's all the clarification I'm looking --


MR. RUBY:  Yeah, I understand your question and I'm --


MR. QUESNELLE:  It doesn't apply to those four.

MR. RUBY:  Yes, it's the ones we're seeking confidentiality on are the ones where under "confidential" it says yes --


MR. QUESNELLE:  Okay.

MR. RUBY:  -- and that's it.

MR. QUESNELLE:  Thank you.

MS. LONG:  Thank you, Mr. Ruby.  We are going to take a break until 20 to 4:00, and then Mr. Rubenstein, you're going to do your reply, if you have any.  I assume you do.  Thank you.
--- Recess at 3:20 p.m.

--- On resuming at 3:43 p.m.

MS. LONG:  Mr. Ruby, I understand there's a matter that you would like to clarify or confirm.

MR. RUBY:  Yes.  Thank you.

I started to give an answer about the service continuity reports, about whether -- I think the question was to the effect of:  Does Toronto Hydro or any other utility get the non-composite versions?

And I said no, unless you happen to be on the committee.  And I've checked and that's correct.  At the end of the day, the utility only gets the composite version.

The other thing -- and I'm candidly not sure what to do with this at this late hour, but I have a copy of the 2013 composite continuity, service continuity report, which is not one of the ones listed by Toronto Hydro.  My client has offered to make a gift of it to the Board.

I don't know what to do.  It's not evidence.  Nobody else has seen it.

MS. SPOEL:  Might be a Trojan horse.  Be careful.

[Laughter]

MR. RUBY:  But given the number of questions, I leave it to the Board.  I've got it here.  People can look at it.  It's been marked "Not to be reproduced," not surprisingly.

[Laughter]

MR. RUBY:  But I leave it in the Board's hands.  However you want to handle it, we're delighted with.

Thank you.

MS. LONG:  Thank you.

MR. QUESNELLE:  Just a clarification on that, Mr. Ruby.  So on page 2, is that the now-final draft of the 22013 service continuity data?

MR. RUBY:  Yes.  So the third from the bottom, that would be the unreliable working draft, is what Toronto Hydro has.  This is the finished one, but it's composite.  It doesn't identify people.

MR. QUESNELLE:  It's composite.  Understood.

MR. RUBY:  This one is the composite.  The one you have is as I told you.  That's the one that's broken out, but it's unreliable because it's a draft.  And we know it's wrong.

MR. SMITH:  I have a point of clarification, because I went back to make sure I understood it correctly as well.

We have, I've been able to determine, both the report that Mr. Ruby is volunteering, so the composite for 2013, and, as my letter indicates, the 2013 confidential committee work that I gather from the CEA's materials is wrong.

But we do have both.

MS. LONG:  So you have this report?

MR. SMITH:  I do have that for '13, '12 and '11.  And '11 and '12 are identified in my letter.  And the '13, it's unclear whether it was the composite or the confidential, if you just review my letter, but I've been able to determine that we actually have both.

So we have both the wrong report and the higher-level composite report, which, in answer to Member Spoel's question, does not disaggregate Toronto Hydro.

MS. LONG:  Mr. Rubenstein?

MR. RUBENSTEIN:  I had a problem a few minutes ago with my friend essentially providing now to the Board some document which, up until a moment ago, was not one of the documents that we were seeking in this late hour without looking at it.  It goes to the issue of why didn't they do this at the beginning, and we could make better submissions on all the issues and all that.

I'm somewhat reticent for the Board to look at a document that my friend -- I'm not sure if he is willing to provide it.  If this document now falls under the original motion, is he waiving that he is not -- that he has a problem with providing it?

MR. RUBY:  Candidly, one of the reasons why we were offing to provide it because we didn't think it was part of this motion.  So it wouldn't be -- it wouldn't cause any problems to show it to the Board.

Now that it has, I'm even more in the Board's hands, what it wants to do.  I'm content to show it to the other folks here, but it's late in the day and maybe I should just sit on it.

MS. LONG:  One minute, Mr. Ruby.

[Board Panel confers]

MS. LONG:  Mr. Smith, presumably, then, the answer to the undertaking that you've given would change in that you actually do have a copy of this report.

As I understand it, this composite report that you're now speaking to that was offered to us would be an answer to the question about the benchmarking studies that Toronto Hydro has copies of, and presumably then that would make it fall under this motion?

MR. SMITH:  Let me answer it this way, what I think is fair.  Absolutely, yes, in that we had both -- we listed both the '11 and '12 and the '13 is identical.  It's the composite -- it's just the equivalent for the next year and we have it, and if the Board were to order to us produce it, we would produce it in response.

As to the balance of the question, I think when we answered the IR we just listed what we had from the CEA or believed we had from the CEA.  Whether that amounts to benchmarking or not, we've never taken a position.  Our view has always been we don't want any part of this fight.  Let's just move on.

So if the Board orders production of the composite reports, we will produce the '13.  That's the straight answer.

MS. LONG:  I guess the issue is I think Mr. Ruby offered it up to us because it wasn't part of this motion.  And if it does fall under the answer to the undertaking, then I don't think the Board wants to take a look at it.

MR. SMITH:  I don't understand Mr. Ruby's position, to be frank about it, because it's perfectly clear from what we had understood that the '11 -- the only difference is one of year.  So my friend -- I agree with Mr. Ruby that it wouldn't have been part of the motion in that he may have been under the misapprehension that we didn't have that document.  But everybody knew that we had the '11 and '12 document and were proposing to produce it.

So the only difference, it's not a difference of kind.  It's only a difference of degree.  It's just the year.

So I take his word, I take his point that it wouldn't have fallen under the motion, except my view is it's just the most recent version of it.  It can't be different.

MS. LONG:  Mr. Rubenstein, let's move on.
Reply Submissions by Mr. Rubenstein:

MR. RUBENSTEIN:  Yes.  I do have reply on a number of points.

Let me just start off with the reports specifically.  We spent a lot of time talking about the Public Attitudes reports, are they benchmarking or not.

And Mr. Smith maybe clarified the issue inadvertently when he said:  We just provided all the list of all the documents we had from the CEA -- this would be in their January 14th letter -- we're not taking a position on any of them.

It would be helpful -- the CEA says it's not a benchmarking study.  It's a listed -- on a list of what we had assumed were benchmarking studies, which was what was sought.  And my understanding from Mr. Smith's comments were just:  We just gave you everything about the CEA, benchmarking or not.

So if Toronto Hydro can -- agrees with the CEA that they're actually not benchmarking studies and they don't fall within the ambit of this motion or the original interrogatory and they're not at issue in this proceeding.

So that would be my first point on that issue.

On the service continuity studies --


MS. LONG:  I don't want to interrupt you here, but, Mr. Smith, your client's position is that they don't take a position on whether those first four studies are benchmarking studies?

MR. SMITH:  We don't.  I mean, they're just general survey information.

The interrogatory asks for benchmarking studies, analyses or reports.  I wasn't -- perhaps reading it more carefully, what my friend means is benchmarking studies, benchmarking reports, benchmarking analyses.

But we didn't take it that way.  We took everything that we had from the CEA.  And the Ipsos Reid does not separately identify Toronto Hydro.  It's just:  Here is how people feel about various issues that face the industry across the country, and in some cases broken out geographically.

I agree with Mr. Ruby that's what they say.

The Gartner report is -- there's no question about it.  It's benchmarking.

MS. LONG:  Okay.  Thank you.

MR. RUBENSTEIN:  It would seem, then, that the first four reports are not benchmarking studies and they don't fall within the ambit of the motion.

With respect to the service continuity studies, it seems that now Toronto Hydro has 2011, 2012, 2013 in the form -- in the sort of composite form.  We would still say that is relevant information.

With respect to the discussions that were had about the unreliable data amount, I would just say this.  I don't know what that means, to some degree.  Is it wholly unreliable?  Is there one aspect of it that the CEA found that there was a problem?

Because we essentially have had no information provided by the CEA about this material, I'm simply not, like –- we are not in a position to take a strong view if that makes the documents completely useless to the Board, because that information has not been provided.  What's the materiality?  I mean, it would have seemed to me the better way would have been someone to provide the information and say, Well, just wanted to let you know there was some calculation error and we, you know, we have to redo the whole thing.  Then obviously no party would -- we wouldn't be seeking that information.

With respect to the CEA making comments that would work with the regulator and it publishes some data, just state -- and it's been demonstrated today, the CEA has been absolutely reticent to provide any information to parties until they are essentially right before the Board and they're required to do so.

I can't speak to any discussions the CEA may have with the Board as an institution about providing reliability data, but there has been no outreach to intervenors or parties in this proceeding about possibility.  In fact, the evidence is quite the contrary.  And when my friend talks about what happened in the Oakville and the Hydro One proceeding, that there was resolutions, I mean, there were settlements, so I don't want to speak to them, but I think they speak for themselves, but as a factual matter they all came after those eight, you know -- there was settlements of the underlying proceeding.

Now, I would just note in the Oakville matter one of the terms of the settlement was the CEA would provide us at least the name of the study that was in issue in that proceeding, and that's provided in that letter and it was attached to our letter to the Board on the 8th that the CEA had filed.

With respect to the right to restrict copy, one of the key aspects is the right to restrict the intellectual property, and that's fundamental copyright.  I don't disagree with that.  But that's -- it's not an absolute right.

The Copyright Act is clear that there are user rights and you still have to take the -- you still have to go through the fair-dealing analysis to determine if there is an actual infringement.

With respect to the arguments about the Superior Court and essentially a lot of the cases that SEC has provided, you know, well, section 96 of the Constitution provides that the superior courts have inherent jurisdiction and so essentially they can do what they will, and I think that's not exactly correct.  While it is true that superior courts have -- they do have inherent jurisdiction and it allows them to a degree to control their own processes, they do not essentially disregard the rules of civil procedure in their provinces, and when they do the very, very few times -- and my friend in his supplementary book of authorities cited one -- they're very clear about when they do that, and I would say -- and this goes to Member Spoel's question -- that's only with respect to the superior courts.  The provincial courts, which are the two cases that we -- two of the cases that we cited from, that's simply not the case.  And with respect to the R.A. Solar case that essentially the issue was not about disclosure, not about copying, I think it's important to actually read what the court said in a little more detail in that case, and this is at tab 11 of our materials at paragraph 38.

I read to you the line in my submissions:

"Moreover, R.A..." -- I read this line to you from my -- earlier on:

"Nor did the R.A.A. Limited point to any provision in the Copyright Act which prohibits disclosure of any such records to receiver.  Indeed, in general terms, copyright law prevents unauthorized copying of work, not its disclosure."

But the sentence after is also important:

"Moreover, R.A. Limited's preferred interpretation of the model order argument, if accepted, would seriously undermine the abilities of receiver to access and copy electronic records related to the operation of the debtor's business to the extent those records might constitute work."

So I just reference that to discuss it.  It's not simply, show me the computer program, but it involved some aspect of copying it.

With respect to the issues about fair dealing, which were discussed a lot today, I brought you to the paragraph in the CCH decision, which was clear about upstream and downstream rights, that while there may be specific rights given to certain entities, that the fair-dealing provision is applicable to all of them, and in the context of the CCH decision it was talking about library rights, so there was specific provisions in the act that applied to library rights.

The court was clear that the fair-dealing provision applies to all.  It would be the same thing for governments if there's an application to governments, so if there's a specific provision that talks about governments having an exemption to the Copyright Act, it's still -- the upstream right -- that is, the fair dealing -- would apply to it.  I think that's important.

With respect to the question about research and private study, Mr. Ruby spent a lot of time discussing -- well, he said, I think staff had it correct.  You know, this isn't about research and study, it's about the administration of justice in the public interest.  I think it's important to sort of unpack that.  You have to look at what the research and the private study in the context of the public interest and the administration of justice.  I mean, that's the background to all of this.

But what we're actually doing here is -- and the court's been clear that this is a very broad -- it's a very broad -- you have to look at both of those very broadly.

We're using this evidence, we're using these materials, to test, to research the conclusions in Toronto Hydro's evidence in its proposals to determine if they're reasonable.  That's what the tasks that the intervenors are helping the Board to do, and the Board ultimately has do that.  The context is just the administration of justice in the public interest.

With respect to the analysis, if it's fair, Mr. Ruby said, well, essentially SEC's fishing here, that this is a fishing expedition for the SEC.  I don't think that's correct at all.  If you looked at the original interrogatory, we sought benchmarking information over a specific time.  Benchmarking is clearly relevant to the matters before the Board.  We only sought benchmarking information from the time of their last -- which they would have had their last cost-of-service application in 2011.

We didn't seek all documents that have ever been produced in Toronto Hydro for the purposes of seeing what we can find.  They're specific as it goes to things that the Board has mandated as part of their inquiry as important to them.

One of the things which is problematic in the analysis in this case of the fair-dealing provisions is we're essentially doing it prospectively, whereas in the CCH case and essentially most of the other cases it's a retrospective analysis, and that's just because of the framework of the act.  It's essentially what would happen normally if someone violates or a party believes someone has violated their copyright, they bring a private -- they bring a private -- they sue the individual for breach of copyright, and then you're doing the analysis as a defence in that action, so you're looking retrospectively.

So that's why a lot of the factors are, I think, as AMPCO pointed out, are quite awkward in this character, because we're sort of prospectively, you know -- SEC doesn't know all the material in it, so it's very hard to sort of answer with specificity why it needs some of the information in one area.  It's because it hasn't been provided.  If it was provided and we were doing this and there was a -- you know, SEC was in litigation for copyright infringement, you can point to, you know, you can point to the -- why it had copied this and all that, and it doesn't necessarily work here, and this is sort of some of the awkwardness of it.

With respect to the alternatives that intervenors or SEC or the Board also should essentially scour all the utilities for information about, you know, what analysis that they have and then, you know, what metrics that they have provided online or what data and then do their own metrics, I mean, first I think if we look at actually what the court talked about in CCH -- and this is in tab 9.  This is in our -- sorry, at paragraph 19 at tab 17 -- sorry, at paragraph 69 in tab 17.  I won't read it to you, but I would ask you to review it, because it's not saying -- in that case the issue was the Great Library's custom photo -- photocopy service, and the question was, well, they're doing it for individuals.

And one of the alternatives that was discussed is, well, it wouldn't be reasonable to have everyone come to the Great Library.  I mean, it's theoretically possible for all these things, but essentially the court is taking a reasonable analysis of what the alternatives are, and I would note a few things.  One, I don't actually know all the metrics that may be collected.  I don't know if they're publicly available or not.  We have heard a lot about the SAIDI safety metrics.  

I'm not -- you know, the evidence is not those are the only ones that are available.  But also, if it's simply the data is simply out there, and it's so easy for everyone to gather, then it goes against my friend's argument about, that there is copyright, because in the affidavits there's a lot of discussion about data models and the methodology they use.

If it's so simple that you can pull this information, then really there's -- the originality argument becomes a lot weaker, so I think that's important for the Board to consider.

With respect to the other reasons why the Board, if it has authority, should decline to order its production, I think they're primarily issues about confidentiality, not about why disclosure at all should be provided.

And at tab 40 of our materials we provide the Board's practice direction in confidentiality.  And on page 17 at appendix A it has the considerations -- and the Board knows this -- while the considerations in determining requests for confidentiality -- and there are things such as prejudice to the party's competitive position and similar things that I think my friend is talking about, that the financial harm to the CEA falls under the confidentiality rubric, not about that it should be disclosed or not.

And with -- my friend's submission said, well, the trust will be broken with its members and they will not want to provide this data.  I think it's important to understand the current -- currently right now utilities provide data, and the CEA undertakes these studies not primarily for a regulatory purpose.  In fact, probably not at all based on the information, but because internally these utilities find benchmarking their reliability or their IT against other utilities is an important function.

For these benchmarking exercises to exist and for the reason these parties undertake them, they obviously need participation from other utilities.

If, say, on a confidential basis, this Board provides disclosure of that information, it's not clear to me why a utility would say:  Well, I am now not going to take part in this anymore.

Putting aside my friend's submissions about:  We have a blanket policy that we have to throw them out if they do this, Ms. Helt took you to provisions of their policy which said if they're ordered to be disclosed by a regulator, then it's not confidential information.  And I think that's an important point because it goes to their knowledge that this is not -- it's a possibility that this might happen.  And I think it's important.

I don't want to characterize it as somewhat of a threat, but what Mr. Ruby or what the CEA's position before the Board is:  Not only will we throw Toronto out.  He even said:  We might throw out all of Ontario.

Look at it from the CEA's perspective, why I'm very doubtful about that.

This only works if you have many member utilities.  If they essentially throw out a bunch of members, which -- it's less money that they bring, less usefulness, I don't think it's likely to occur.  Especially -- you know, Toronto Hydro is one of the biggest utilities in the country.

So I think the "sky is falling" argument that he says that we make is actually quite the opposite.  It's CEA that has been making that argument.

With respect to the third-party disclosure argument, I note that the Rules are pretty specific about this.  It talks about possession, not about unrestricted control over can it be ordered.  An I think the Toronto Hydro case that my friend took you to, there's a number of reasons why the Board should be hesitant to rely on it.

First, it was actually seeking information from -- it was a compliance case regarding Toronto Hydro, but it was seeking information from third parties who had nothing to do with the -- who were not the ones who are here before -- that were not in the compliance proceeding themselves.  And it had that threshold.

Here, we're talking about Toronto Hydro that is, and it's in their possession.  Here, it was things that were not in the possession of compliance counsel, which I think is important, which would be the counterparty here in this case.  If it was, then they would have had to have been disclosed.

Lastly, with respect to the appeal argument by my friends, as I said in my initial submissions I don't have a problem with a short suspension of any order so that my friend can bring his motion material, but I would say that it should be a very short suspension of time if he -- so that the hearing is not delayed, that we can do this before, that the hearing is not delayed so parties, if the Board does make such an order, can rightfully review the information and prepare for the beginning of the hearing in a couple of weeks.

Those are my submissions. 

MS. LONG:  Thank you, Mr. Rubenstein.

Thank you, everyone, for your submissions today.  We will not be rendering a decision now, but we will endeavour to get you one in short order.

I would also like to talk a little bit about next steps.  In consulting my calendar today, I realize that we are ten business days away from starting the hearing.  So the Panel would like to encourage all parties to work with Board Staff to design a hearing plan so that we can make efficient use of the eight days that we have on the calendar for this hearing. 

MS. HELT:  Yes, Madam Chair.  I can perhaps indicate and confirm with you that we, Board Staff, are planning on having those conversations at the outset of next week with both Toronto Hydro and with the intervenors.  There's some necessity for Toronto Hydro to know what are going to be the areas of cross-examination before they can know who their witness panels will be, and so we will try and elicit that information from the intervenors and work both with the intervenors and Toronto Hydro in putting something together for you, as quickly as possible. 

MS. LONG:  That would be good.  I know that the parties have been very busy with settlement discussions and preparing for this motion, but to the extent that people can get back to Ms. Helt in a timely way and we can finalize the hearing plan, it also helps the Panel in our preparation. 

MR. SMITH:  Is there a date by which you'd like us to file that? 

MS. LONG:  I will leave it to Ms. Helt to organize this, but obviously we would like to get it a few days before the weekend that we start, to give us ample time to prepare as well.

So if there's nothing further, we are adjourned for the day.  And have a good weekend, everyone. 

MR. SMITH:  Thank you very much. 
--- Whereupon the hearing adjourned at 4:09 p.m.
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