meccarthy
tetrault

March 4, 2015

VIA RESS, EMAIL AND COURIER

Ms. Kirsten Walli
Board Secretary
Ontario Energy Board
2300 Yonge Street
Suite 2700

P.O. Box 2319
Toronto, ON M4P 1E4

Dear Ms. Walli:

Re: EB-2014-0298 — Niagara Region Wind Corporation

McCarthy Tétrault LLP

PO Box 48, Suite 5300
Toronto-Dominion Bank Tower
Toronto ON M5K 1E6
Canada

Tel: 416-362-1812

Fax: 416-868-0673

Héloise Apestéguy-Reux
Direct Line: (416) 601-7809

Direct Fax: (416) 868-0673

Email: hapesteguyreux@mccarthy.ca

Amended Application for an order under section 41(9) of the Electricity Act, 1998,

S.0. 1998, c. 15, Sch. B, as amended

Affidavits of Service

We are counsel to Niagara Region Wind Corporation. Please find enclosed redacted versions
of the affidavits of service filed with the Board on January 29, 2015 and February 27, 2015.

Please do not hesitate to contact the undersigned if you have any questions in respect of the

enclosed.

Yours truly,

McCarthy Tétrault LLP
Per:

Signed in the Original
Héloise Apestéguy-Reux
Associate

HA/djk
Enclosures
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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, Sch. B, as amended (the “OEB Act");

AND IN THE MATTER OF an application by Niagara Region Wind
Corporation for an order under section 41(9) of the Electricity Act.

AFFIDAVIT OF SERVICE

I, Shiloh Berriman, of the City of Newmarket, in the Province of Ontario, MAKE OATH and
SAY:

1. | am Project Coordinator at Niagara Region Wind Corporation (the “Applicant”). In my
role as Project Coordinator, | am responsible for the coordination and completion of
various activities related to the development of the Niagara Region Wind Farm and have
directed the carrying out of certain activities on behalf of the Applicant and have
personal knowledge of the matters herein disposed.

2. In accordance with the Board's letter of direction (the “Letter’) dated October 1, 2014," a
search was conducted on January 13, 2015 to determine, pursuant to section f) of the
Letter, all owners and operators of rail lines, telecommunications (e.g. telephone) or
other utilities along or crossing the routes proposed for the distribution facilities or any
other person that would be directly affected.

3. In accordance with the Letter, | arranged to serve certain parties (the “Interested
Parties”) that are generally described in paragraph 3 of the Letter and listed in Exhibit ‘A’
attached hereto, a copy of the Notice of Application (the “Notice”, such Notice in the form
prescribed by the Board and a copy of which is attached hereto as Exhibit ‘B’), together
with a copy of the Application (a copy of which is attached hereto as Exhibit ‘C’) by
courier or registered mail.

4. The Notice and Application were sent to the Interested Parties on January 14, 2015 and
the registered mail receipts are attached hereto at Exhibit ‘D’.

5. Although not required by the Letter, | also arranged to serve owners of land located
adjacent to the 6 km of Municipality of Wainfleet road allowances (“Adjacent
Landowners”) required for the distribution facilities on January 16, 2015. Adjacent

" Pursuant to Board staff's email of December 23, 2014, the directions in the Letter were applied in respect of the
Municipality of Wainfleet and its road allowances only, that is, directions pertaining to the Municipality of West
Lincoln and the Niagara Region and their road allowances were disregarded as the revised application filed
December 18, 2014 is in respect of Municipality of Wainfleet road allowances only.
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Landowners are listed at Exhibit ‘E’ and the registered mail receipts for packages sent to
Adjacent Landowners are attached hereto at Exhibit ‘F’.

6. Copies of envelopes enclosing packages intended for Adjacent Landowners but returned
by Canada Post are attached hereto at Exhibit ‘G’.

7. In accordance with the Letter, | arranged for a copy of the Application and associated
pre-filed evidence to be posted on the Applicant’s website http://www.nrwc.ca as of
January 15, 2015.

WORN BEFORE ME at the City of )
ks de this Daltday of )
January 2015. Y )

)
)
)

[Original signed by] [Original signed by]

A commissioner for taking affidavits Shiloh Berriman
66‘(\ 4 6——}\/} . bJS\\\M&L———
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EXHIBIT ‘B’
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ONTARIO ENERGY BOARD NOTICE

Niagara Region Wind Corporation has applied to the Ontario Energy
Board to determine the location of electricity distribution lines
within road allowances owned by the
Municipality of Wainfleet.

Learn More.

Niagara Region Wind Corporation is constructing the Niagara Region Wind Farm. As
part of this project, Niagara Region Wind Corporation is proposing to locate:

+ 6 kilometers of distribution lines along municipal streets and highways owned
by the Municipality of Wainfleet.

Niagara Region Wind Corporation says that it has not been able to reach an agreement
with the Municipality of Wainfleet on the location of the distribution lines. As a result,
Niagara Region Wind Corporation is asking the OEB to determine the location of the
distribution lines within road allowances owned by the Municipality of Wainfleet.

A map showing the potentially affected road allowances is appended to this Notice.

THE ONTARIO ENERGY BOARD IS HOLDING A PUBLIC HEARING

The OEB is an independent and impartial public agency. It will hold a public hearing to consider
Niagara Region Wind Corporation’s request. During this hearing, the OEB will consider evidence
and arguments by Niagara Region Wind Corporation, the Municipality Wainfleet, and others
whose interests would be affected.

The OEB hearing will consider specific issues determined by law. The Electricity Act, 1998
specifies that the OEB is strictly limited to determining the location of the distribution
lines and related facilities within the road all in question. The OEB will not
consider alternative locations for the distribution lines outside of the road allowances or
any aspect of the Niagara Region Wind Farm in this case.

BE INFORMED
You have the right to information regarding Niagara Region Wind Corporation’s application. You
can read the application on the OEB’s website (see below under ‘Learn More”).

HAVE YOUR SAY

If you would be affected by the location of the proposed distribution lines within the road
allowances owned by the Municipality Wainfleet, you may want to take a more active role in the
hearing. You can:

+ Send the OEB a letter with your comments within 60 calendar days from the date the
notice is posted on Niagara Region Wind Corporation’s website, which will be considered
during the hearing; or

o Ask the OEB for permission to be an active participant in the hearing (an intervenor).
Intervenors can provide evidence, argue their positions and submit relevant questions to
be answered by Niagara Region Wind Corporation (interrogatories). To be an intervenor,
a party must be affected by the location of the facilities in a way that relates directly to the
issues the OEB will consider. If you wish to be an intervenor, the OEB must receive your
request by January 26, 2015.

LEARN MORE

Our filte number for this case is EB-2014-0298.To learn more about how to participate in this
hearing, including how to file a letter with your comments or how to become an intervenor, go to
www.ontarioenergyboard.ca/participate. From that OEB web page you can also enter the file
number EB-2014-0298 to see all the documents related to this case. You can also phone our
Consumer Relations Centre at 1-877-632-2727 with any questions.

ORAL AND WRITTEN HEARINGS

There are two types of OEB hearings — oral and written. For this category of applications, the
OEB normally proceeds by way of a written hearing. If you think an oral hearing is needed, you
can write to the OEB to explain why

PRIVACY

If you write a letter with your comments, your name and the content of your letter will be put on
the OEB's public record and the OEB website. However, your personal telephone number,
address and email address will be removed. If you are a business, all your information will be
public. If you apply to become an intervenor, all your information will be public

This application was filed under section 41(9) of the Electricity Act, 1998 S.0. 1998, ¢.15,
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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, S.O. 1998, c.
15, Sch. B, as amended;

AND IN THE MATTER of an application by Niagara Region Wind

Corporation for an order under section 41(9) of the Electricity Act,
1998, S.0. 1998, c. 15, Sch. B, as amended.

AMENDED APPLICATION FOR ORDER UNDER SECTION 41(9)
OF THE ELECTRICITY ACT

Introduction and Overview

1.

Niagara Region Wind Corporation (the “Applicant”) is an Ontario corporation
established for the development, construction and operation of the Niagara Region
Wind Farm (“NRWF”). The NRWF is a proposed 230 MW wind energy generation
facility which was awarded a 20-year power purchase agreement under the Ontario
Power Authority’s (‘OPA”) Feed-in Tariff program (the “FIT Program”) in February
2011.

The NRWF will be located in the Niagara Region in the municipalities of West Lincoln,
Lincoln, Wainfleet and in Haldimand County. The NRWF will be connected to the
Independent Electricity System Operator (“IESO”)-controlled grid by way of a
transmission interconnection facility (the “Transmission Facility”). The Applicant
was granted leave to construct the Transmission Facility by Ontario Energy Board
(the “OEB” or the “Board”) Decision and Order issued July 3, 2014 (EB-2013-0203).

In addition to the Transmission Facility, the Applicant will be constructing distribution
facilities in order to transport electricity generated by the NRWF to the Transmission
Facility. In all, the distribution facilities will consist of 156 km of 34.5 kilovolt (“kV")
overhead and underground distribution lines.

The Applicant will locate approximately 6 km of the distribution lines for the NRWF
along municipal streets and highways owned by the Municipality of Wainfleet
(“Wainfleet”), (see Appendix “1”).

The Applicant initially filed this application on September 17, 2014. When initially
filed, the application was in relation to the location of the Applicant’s distribution
infrastructure on West Lincoln and Niagara Region road allowances, as well as the
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location of distribution infrastructure on Wainfleet's road allowances. Since initially
filing this application, the Applicant has entered into road use agreements with West
Lincoln and the Niagara Region. The Applicant entered into a road use agreement
with West Lincoln on October 9, 2014 and with the Niagara Region on November 14,
2014. As a result, the location of the Applicant’s distribution infrastructure within West
Lincoln and Niagara Region road allowances has been determined. The Applicant
therefore hereby withdraws the Application filed on September 17, 2014, and
requests that the Board replace the Application filed on September 17, 2014 with this
amended application (the “Application”).

As further described below, the Applicant attempted to work with Wainfleet to enter
into a road use agreement, but at present has not be able to reach an agreement with
Wainfleet in respect of same, and in particular, has not been able to come to an
agreement on the location of distribution facilities along Wainfleet's municipal streets
and highways. As a result, the Applicant is seeking the assistance of the OEB by way
of an order under section 41(9) of the Electricity Act, 1998 (the “Electricity Act”) to
determine the location of distribution facilities along the municipal streets and
highways required for these facilities in Wainfleet.

The reasons for this Application are set out in detail below.

Consultation and Negotiations with Wainfleet

8.

10.

Approximately 6 km of distribution lines will be located within Wainfleet road
allowances. The Applicant sought to begin work on a road use agreement with
Wainfleet in April 2013. Unfortunately, Wainfleet immediately indicated to the
Applicant that it would not communicate with the Applicant in respect of a road use
agreement until the Applicant had been granted a Renewable Energy Approval
(“REA”) for the NRWF. The Applicant submits that there is no basis whatsoever for
Wainfleet to have taken this position; the REA is not a pre-requisite to discussions
regarding a municipal road use agreement.

Aftached as Appendix “1” is the correspondence between the Applicant and Wainfleet
confirming the Applicant’s proposal for a road use agreement and, in particular,
setting out the location where the facilities will be installed (the “September 16, 2014
Letter to Wainfleet”). Since this correspondence, the Applicant has been in
communications with Wainfleet and Wainfleet is no longer objecting to any
communications with the Applicant regarding a road use agreement (the Applicant
notes that it received its REA on November 6, 2014). The Applicant has exchanged
drafts of a road use agreement but unfortunately, the Applicant and Wainfleet have
not reached an agreement at this time. The Applicant notes that Wainfleet has not
raised issues with respect to the location of the distribution facilities.

Aftached as Schedule “A” to the September 16, 2014 Letter to Wainfleet are maps
which set out the Wainfleet road allowances which the Applicant will require for the
distribution facilities it will be building in relation to the NRWF, and the proposed
location of these distribution facilities within the Wainfleet road allowances.
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Legislative Context

11. Section 41 of the Electricity Act sets out a comprehensive set of rights of access to
public streets and highways pursuant to which a distributor or transmitter’s rights of
access to and installation on public streets or highways are prescribed by legislation.
Specifically, section 41 provides that electricity transmitters and distributors have the
right to:

. Install structures, equipment and other facilities over, under or on any
public street or highway (ss. 41(1));

. Inspect, maintain, repair, alter, remove or replace any structure,
equipment or facilities (ss. 41(2)); and

. Enter onto land to exercise statutory powers (ss. 41(3) and (4)).

12. Under s. 41, all of these rights are exercisable without the consent of the owner or
other person having an interest in the street or highway (ss. 41(5)).

13. Pursuant to s. 41(9), when a distributor has not been able to come to an agreement
with a municipality in respect of the location of distribution facilities, the location may
be determined by the OEB.

The Applicant is a Transmitter and Distributor

14. The Applicant’s 156 km of distribution lines which will transport electricity to the
Transmission System constitute a distribution system as that term is defined under
section 2(1) of the Electricity Act.’

15. Consequently, the Applicant is a distributor and transmitter? under the Electricity Act,
including for the purposes of section 41(9), and may install structures, equipment and
other facilities over, under or on any public street or highway.

The Board’s Jurisdiction in a Section 41(9) Proceeding

16. Pursuant to section 41(9) of the Electricity Act, when a distributor has not been able to
come to an agreement with a municipality in respect of the location of distribution
facilities, the location may be determined by the Board.

17. The Board's jurisdiction under section 41(9) is limited. As noted by the Board in EB-
2010-0253 in its determination of an application by Plateau Wind, Inc. for an order
under section 41(9):

[The legislation, i.e., section 41(1) and section 49(9))] limits the Board’s role in
this proceeding to a determination of the location of Plateau’s proposed
Distribution Facilities within the Road Allowances. Given the legislative restriction

' A “distribution system” is defined as “a system for distributing electricity, and includes any structures, equipment or
other things used for that purpose”, see section 2, Electricity Act.

2 The Applicant will own and operate the Transmission Facility, as described in paragraph 2, above.
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on the Board's jurisdiction, it is not the Board'’s role in this proceeding to approve
or deny the Project or the Distribution Facilities, to consider the merits, prudence
or any environmental, health or economic impacts associated with it or to
consider alternatives to the project such as routes for the Distribution Facilities
that are outside of the prescribed Road Allowances. Also, it is not within the
Board’s jurisdiction in this proceeding to consider any aspect of Plateau’s
proposed wind generation facilities.

Similarly, in a recent application by East Durham Wind, Inc., for an order under
section 41(9), the Board made the following comments in respect of letters of
comment that included general concerns about the project, or renewable energy

policy:

Given the scope of subsection 41(9), it is not the Board’s role in this proceeding
to decide whether the Project should be approved, consider issues relating to
wind turbines or renewable energy policy generally, or consider alternatives to
the Project such as routes for the Distribution System that are outside of the
Road Allowances. Accordingly, the concerns in the letters of comment described
above are not within the scope of this proceeding.

In sum, the Applicant submits that the Board’s jurisdiction in a section 41(9)
proceeding is limited to making a determination of the location of the distribution
facilities which the Applicant proposes to locate on streets and highways owned by
Wainfleet.

Proposed Distribution System

20.

21,

The Applicant has attached at Schedule A of Appendix 1 maps indicating its proposed
location of the distribution system.

The distribution system will be designed and installed in accordance with the Ontario
Electrical Safety Code as per the Electrical Safety Authority and applicable CSA
standards. The distribution lines are expected to be installed between one meter to
six meters from the property edge of the road right of way depending on width of the
right of way and width of existing travelled roads.

Consultation with Stakeholders Generally

22.

23.

For the Board’s information, the Applicant notes that the NRWF is subject to the
environmental screening process prescribed by Ontario Regulation 359/09,
Renewable Energy Approvals under Part V.0.1 of the Act made pursuant to
Environmental Protection Act, R.S.0. 1990, c. E.19. Accordingly, the Applicant has
conducted extensive consultation with interested stakeholders and submitted its REA
application to the Ministry of the Environment on April 22, 2013. The Applicant
received its REA on November 6, 2014.

In addition to the environmental screening process, the Applicant has received final
interconnection reports issued by the Independent Electricity System Operator (the
“IESO”) and Hydro One Networks Inc. (“‘HONI").
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Order Requested
24, Accordingly, the Applicant hereby applies to the Board for:
Q) an order under section 41(9) of the Electricity Act to determine the
location of distribution facilities along the municipal streets and highways

needed for these facilities in the Municipality of Wainfleet.

25. The Applicant requests that the Board determine this Application by way of a written
hearing.

26. Pursuant to rule 7.01 of the Board’s Rules of Practice and Procedure, the Applicant
requests that the Board expedite this proceeding.

27. The following Appendix consists of the Applicant’s pre-filed evidence.

Appendix 1 September 16, 2014 Letter to Municipality
of Wainfleet including Schedule “A”
showing Proposed Location of distribution
infrastructure in Municipality of Wainfleet

28. The individuals below are the authorized representatives of the Applicant for the
purpose of serving documents throughout this proceeding:

George Vegh Darren Croghan

Héloise Apestéguy-Reux Niagara Region Wind Corporation
McCarthy Tétrault LLP

Toronto Dominion Bank Tower Tel: 905.842.4888

66 Wellington St. W Fax: 905.842.4885

Toronto, ON M5K 1E6
Tel: 416.601.7809

Fax: 416.868.0673
Email: hapesteguyreux@meccarthy.ca

Dated December 18, 2014 at Toronto, Ontario.

Niagara Region Wind Corporation
by its counsel McCarthy Tétrault LLP

Per: Signed in the Original

George Vegh
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nrwc

February 27, 2015 Niagara Region
Wind Corporation
277 Lakeshore Road East
Suite 211

VIA COURIER Oakville, ON L6J 6J3

905 842 4888 Phone
905 842-4885 Fax

Ontario Energy Board
2300 Yonge Street
P.O. Box 2319

Suite 2700

Toronto, ON

M4P 1E4

Attention: Ms. Kirsten Walli,
Board Secretary

Dear Ms. Walli:

Re: EB-2014-0298 — Application for an order under section 41(9) of the Electricity Act
— additional Affidavit of Service

Niagara Region Wind Corporation (“NRWC”) encloses herein NRWC’s additional Affidavit of
Service pursuant to the requirements set out in the Board’s letter of direction dated October 1,
2014.

Please note that due to the confidential nature of the names and addresses contained in the
Affidavit of Service, it is being filed on a confidential basis with the Board. A redacted version of
the affidavit will be filed electronicalily.

Yours truly,
[Original signed by]

Shiloh Berriman
Project Coordinator, Niagara Region Wind Corporation

www.nrwc.ca
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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, Sch. B, as amended (the “OEB Act”);

AND IN THE MATTER OF an application by Niagara Region Wind
Corporation for an order under section 41(9) of the Electricity Act.

AFFIDAVIT OF SERVICE

[, Shiloh Berriman, of the City of Newmarket, in the Province of Ontario, MAKE OATH and
SAY:

1. | am Project Coordinator at Niagara Region Wind Corporation (the “Applicant”). In my
role as Project Coordinator, | am responsible for the coordination and completion of
various activities related to the development of the Niagara Region Wind Farm and have
directed the carrying out of certain activities on behalf of the Applicant and have
personal knowledge of the matters herein disposed.

2. In accordance with the Board’s letter of direction (the “Letter”) dated October 1, 2014, |
arranged to serve the Municipality of Wainfleet a copy of the Notice of Application (the
“Notice”, such Notice in the form prescribed by the Board), together with a copy of the
Application by courier. The Notice and Application, as sent to the Municipality of
Wainfleet, are attached hereto as Exhibit ‘A’.

3. The Notice and Application were sent to the Municipality of Wainfieet on February 12,
2015. The courier receipt is attached hereto as Exhibit ‘B’

4, Although not required by the Letter and as set out in the affidavit filed on January 29,
2015, | also arranged to serve, on January 16, 2015, owners of land located adjacent to
the 6 km of Municipality of Wainfleet road allowances (“Adjacent Landowners”) required
for the distribution facilities. Copies of envelopes enclosing packages intended for

" Pursuant to Board staffs email of December 23, 2014, the directions in the Letter were applied in respect of the
Municipality of Wainfleet and its road allowances only, that is, directions pertaining to the Municipality of West
Lincoln and the Niagara Region and their road allowances were disregarded as the revised application filed
December 18, 2014 is in respect of Municipality of Wainfleet road allowances only.
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Adjacent Landowners but returned by Canada Post and not previously included in the
affidavit filed on January 29, 2015, are attached hereto at Exhibit ‘C’.

The Notice and Application sent to the Haudenosaunee Development Institute on

January 14, 2015 pursuant to paragraph 3 of the Letter was returned by Canada Post. A
copy of the envelope as returned by Canada Post is attached hereto as Exhibit ‘D”.

ORN BEFQRE ME_at the City of
?wlll'_a)n’g thisiéf&lay of

"February 2015.

[Original signed by]
[Original signed by]

e S S S S

7
A commiSsioner for taking affidavits Shiloh Berriman
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EXHIBIT ‘A’

This Is Exhiblt H referrad to In the
atfidavit of....2. hh\.gh_mw

+K
sworn before me, this QL

day of. _E@H k\Q_l'.'.\.af 20.0.5

[Original signed by]

= Al

W i sk
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Niagara Region

Wind Corporation

277 Lakeshore Road East
Suite 211

Oakville, ON L6J 6J3

February 12, 2015

Clerk of the Municipality of Wainfleet
31940 Highway 3, 905 842 4888 Phone
Wainfleet, ON LOS 1VO0 805 842-4885 Fax

Dear Clerk of the Municipality of Wainfleet:

Re: Niagara Region Wind Corporation - Notice of Application for an order under
section 41(9) of the Electricity Act

The Ontario Energy Board has directed that the enclosed Notice of Application (the “Notice”)
and Application be provided to you.

Due to an oversight, the Notice and Application were not sent to you at the time these were
initially sent out pursuant to the Board's direction. As the Notice and Application are being
provided to you now, please note that the deadline of January 26, 2015 set out in the Notice is
extended to ten calendar days following your receipt of this letter and the enclosed Notice and
Application.

Should you have any questions, please see the contact information for the Ontario Energy
Board that is included in the enclosed, or please contact Shiloh Berriman, Project Coordinator at
Niagara Region Wind Corporation, at (905)842-4888.

Yours truly,
[Original signed by]

Shiloh Berriman
Project Coordinator, Niagara Region Wind Corporation

WWWw.nrwc.ca



ONTARIO ENERGY BOARD NOTICE

Niagara Region Wind Corporation has applied to the Ontario Energy
Board to determine the location of electricity distribution lines
within road allowances owned by the
Municipality of Wainfleet.

Learn More.

Niagara Region Wind Corporation is constructing the Niagara Region Wind Farm. As
part of this project, Niagara Region Wind Corporation is proposing to locate:

» 6 kilometers of distribution lines along municipal streets and highways owned
by the Municipality of Wainfleet.

Niagara Region Wind Corporation says that it has not been able to reach an agreement
with the Municipality of Wainfleet on the location of the distribution lines. As a result,
Niagara Region Wind Corporation is asking the OEB to determine the location of the
distribution lines within road allowances owned by the Municipality of Wainfleet.

A map showing the potentially affected road allowances is appended to this Notice.

THE ONTARIO ENERGY BOARD IS HOLDING A PUBLIC HEARING

The OEB is an independent and impartial public agency. It will hold a public hearing to consider
Niagara Region Wind Corporation’s request. During this hearing, the OEB will consider evidence
and arguments by Niagara Region Wind Corporation, the Municipality Wainfleet, and others
whose interests would be affected

The OEB hearing will consider specific issues determined by law. The Electricity Act, 1998
specifies that the OEB is strictly limited to determining the location of the distribution
lines and related facilities within the road allowances in question. The OEB will not
consider alternative locations for the distribution lines outside of the road allowances or
any aspect of the Niagara Region Wind Farm in this case.

BE INFORMED
You have the right to information regarding Niagara Region Wind Corporation’s application. You
can read the application on the OEB's website (see below under “Learn More”).

HAVE YOUR SAY

If you would be affected by the location of the proposed distribution lines within the road
allowances owned by the Municipality Wainfleet, you may want to take a more active role in the
hearing. You can:

+ Send the OEB a letter with your comments within 60 calendar days from the date the
notice is posted on Niagara Region Wind Corporation's website, which will be considered
during the hearing; or

» Ask the OEB for permission to be an active participant in the hearing (an intervenor).
Intervenors can provide evidence, argue their positions and submit relevant questions to
be answered by Niagara Region Wind Corporation (interrogatories). To be an intervenor,
a party must be affected by the location of the facilities in a way that relates directly to the
issues the OEB will consider. If you wish to be an intervenor, the OEB must receive your
request by January 26, 2015

LEARN MORE

Our file number for this case is EB-2014-0298.To learn more about how to participate in this
hearing, including how to file a letter with your comments or how to become an intervenor, go to
www.ontarioenergyboard.ca/participate. From that OEB web page you can also enter the file
number EB-2014-0298 to see all the documents related to this case. You can also phone our
Consumer Relations Centre at 1-877-632-2727 with any questions.

ORAL AND WRITTEN HEARINGS

There are two types of OEB hearings — oral and written. For this category of applications, the
OEB normally proceeds by way of a written hearing. If you think an oral hearing is needed, you
can write to the OEB to explain why.

PRIVACY

If you write a letter with your comments, your name and the content of your letter will be put on
the OEB's public record and the OEB website. However, your personal telephone number,
address and email address will be removed. If you are a business, all your information will be
public. If you apply to become an intervenor, all your information will be public

This application was filed under section 41(9) of the Electricity Act, 1998 S.O. 1998, ¢.15,

Schedule A.
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EB-2014-0298

ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, S.O. 1998, c.
15, Sch. B, as amended;

AND IN THE MATTER of an application by Niagara Region Wind

Corporation for an order under section 41(9) of the Electricity Act,
1998, S.0. 1998, c. 15, Sch. B, as amended.

AMENDED APPLICATION FOR ORDER UNDER SECTION 41(9)
OF THE ELECTRICITY ACT

Introduction and Overview

1.

Niagara Region Wind Corporation (the “Applicant”) is an Ontario corporation
established for the development, construction and operation of the Niagara Region
Wind Farm (“NRWF”). The NRWF is a proposed 230 MW wind energy generation
facility which was awarded a 20-year power purchase agreement under the Ontario
Power Authority’s (“OPA”") Feed-in Tariff program (the “FIT Program”) in February
2011.

The NRWF will be located in the Niagara Region in the municipalities of West Lincoln,
Lincoln, Wainfleet and in Haldimand County. The NRWF will be connected to the
independent Electricity System Operator (“IESO”)-controlled grid by way of a
transmission interconnection facility (the “Transmission Facility”). The Applicant
was granted leave to construct the Transmission Facility by Ontario Energy Board
(the “OEB” or the “Board”) Decision and Order issued July 3, 2014 (EB-2013-0203).

In addition to the Transmission Facility, the Applicant will be constructing distribution
facilities in order to transport electricity generated by the NRWF to the Transmission
Facility. In all, the distribution facilities will consist of 1566 km of 34.5 kilovolt (“kV")
overhead and underground distribution lines.

The Applicant will locate approximately 6 km of the distribution lines for the NRWF
along municipal streets and highways owned by the Municipality of Wainfleet
(“Wainfleet”), (see Appendix “1”).

The Applicant initially filed this application on September 17, 2014. When initially
filed, the application was in relation to the location of the Applicant’s distribution
infrastructure on West Lincoln and Niagara Region road allowances, as well as the
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location of distribution infrastructure on Wainfleet's road allowances. Since initially
filing this application, the Applicant has entered into road use agreements with West
Lincoln and the Niagara Region. The Applicant entered into a road use agreement
with West Lincoln on October 9, 2014 and with the Niagara Region on November 14,
2014. As a result, the location of the Applicant’s distribution infrastructure within West
Lincoln and Niagara Region road allowances has been determined. The Applicant
therefore hereby withdraws the Application filed on September 17, 2014, and
requests that the Board replace the Application filed on September 17, 2014 with this
amended application (the “Application”).

As further described below, the Applicant attempted to work with Wainfleet to enter
into a road use agreement, but at present has not be able to reach an agreement with
Wainfleet in respect of same, and in particular, has not been able to come to an
agreement on the location of distribution facilities along Wainfleet's municipal streets
and highways. As a result, the Applicant is seeking the assistance of the OEB by way
of an order under section 41(9) of the Electricity Act, 1998 (the “Electricity Act”) to
determine the location of distribution facilities along the municipal streets and
highways required for these facilities in Wainfleet.

The reasons for this Application are set out in detail below.

Consultation and Negotiations with Wainfleet

8.

10.

Approximately 6 km of distribution lines will be located within Wainfleet road
allowances. The Applicant sought to begin work on a road use agreement with
Wainfleet in April 2013. Unfortunately, Wainfleet immediately indicated to the
Applicant that it would not communicate with the Applicant in respect of a road use
agreement until the Applicant had been granted a Renewable Energy Approval
(“REA") for the NRWF. The Applicant submits that there is no basis whatsoever for
Wainfleet to have taken this position; the REA is not a pre-requisite to discussions
regarding a municipal road use agreement.

Attached as Appendix “1” is the correspondence between the Applicant and Wainfleet
confirming the Applicant's proposal for a road use agreement and, in particular,
setting out the location where the facilities will be installed (the “September 16, 2014
Letter to Wainfleet”). Since this correspondence, the Applicant has been in
communications with Wainfleet and Wainfleet is no longer objecting to any
communications with the Applicant regarding a road use agreement (the Applicant
notes that it received its REA on November 6, 2014). The Applicant has exchanged
drafts of a road use agreement but unfortunately, the Applicant and Wainfleet have
not reached an agreement at this time. The Applicant notes that Wainfleet has not
raised issues with respect to the location of the distribution facilities.

Attached as Schedule “A” to the September 16, 2014 Letter to Wainfleet are maps
which set out the Wainfleet road allowances which the Applicant will require for the
distribution facilities it will be building in relation to the NRWF, and the proposed
location of these distribution facilities within the Wainfleet road allowances.
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Legislative Context

11. Section 41 of the Electricity Act sets out a comprehensive set of rights of access to
public streets and highways pursuant to which a distributor or transmitter’s rights of
access to and installation on public streets or highways are prescribed by legislation.
Specifically, section 41 provides that electricity transmitters and distributors have the
right to:

. Install structures, equipment and other facilities over, under or on any
public street or highway (ss. 41(1));

. Inspect, maintain, repair, alter, remove or replace any structure,
equipment or facilities (ss. 41(2)); and

. Enter onto land to exercise statutory powers (ss. 41(3) and (4)).

12. Under s. 41, all of these rights are exercisable without the consent of the owner or
other person having an interest in the street or highway (ss. 41(5)).

13. Pursuant to s. 41(9), when a distributor has not been able to come to an agreement
with a municipality in respect of the location of distribution facilities, the location may
be determined by the OEB.

The Applicant is a Transmitter and Distributor

14. The Applicant's 156 km of distribution lines which will transport electricity to the
Transmission System constitute a distribution system as that term is defined under
section 2(1) of the Electricity Act.’

15. Consequently, the Applicant is a distributor and transmitter® under the Electricity Act,
including for the purposes of section 41(9), and may install structures, equipment and
other facilities over, under or on any public street or highway.

The Board’s Jurisdiction in a Section 41(9) Proceeding

16. Pursuant to section 41(9) of the Electricity Act, when a distributor has not been able to
come to an agreement with a municipality in respect of the location of distribution
facilities, the location may be determined by the Board.

17. The Board's jurisdiction under section 41(9) is limited. As noted by the Board in EB-
2010-0253 in its determination of an application by Plateau Wind, Inc. for an order
under section 41(9):

[The legislation, i.e., section 41(1) and section 49(9))] limits the Board’s role in
this proceeding to a determination of the location of Plateau’s proposed
Distribution Facilities within the Road Allowances. Given the legislative restriction

' A "distribution system” is defined as “a system for distributing electricity, and includes any structures, equipment or
other things used for that purpose”, see section 2, Electricity Act.

2The Applicant will own and operate the Transmission Facility, as described in paragraph 2, above.
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on the Board's jurisdiction, it is not the Board’s role in this proceeding to approve
or deny the Project or the Distribution Facilities, to consider the merits, prudence
or any environmental, health or economic impacts associated with it or to
consider alternatives to the project such as routes for the Distribution Facilities
that are outside of the prescribed Road Allowances. Also, it is not within the
Board's jurisdiction in this proceeding to consider any aspect of Plateau’s
proposed wind generation facilities.

Similarly, in a recent application by East Durham Wind, Inc., for an order under
section 41(9), the Board made the following comments in respect of letters of
comment that included general concerns about the project, or renewable energy
policy:

Given the scope of subsection 41(9), it is not the Board’s role in this proceeding
to decide whether the Project should be approved, consider issues relating to
wind turbines or renewable energy policy generally, or consider alternatives to
the Project such as routes for the Distribution System that are outside of the
Road Allowances. Accordingly, the concerns in the letters of comment described
above are not within the scope of this proceeding.

In sum, the Applicant submits that the Board’s jurisdiction in a section 41(9)
proceeding is limited to making a determination of the location of the distribution
facilities which the Applicant proposes to locate on streets and highways owned by
Wainfleet.

Proposed Distribution System

20.

21.

The Applicant has attached at Schedule A of Appendix 1 maps indicating its proposed
location of the distribution system.

The distribution system will be designed and installed in accordance with the Ontario
Electrical Safety Code as per the Electrical Safety Authority and applicable CSA
standards. The distribution lines are expected to be installed between one meter to
six meters from the property edge of the road right of way depending on width of the
right of way and width of existing travelled roads.

Consultation with Stakeholders Generally

22.

23.

For the Board’s information, the Applicant notes that the NRWF is subject to the
environmental screening process prescribed by Ontario Regulation 359/09,
Renewable Energy Approvals under Part V.0.1 of the Act made pursuant to
Environmental Protection Act, R.S.0. 1990, c. E.19. Accordingly, the Applicant has
conducted extensive consultation with interested stakeholders and submitted its REA
application to the Ministry of the Environment on April 22, 2013. The Applicant
received its REA on November 6, 2014.

In addition to the environmental screening process, the Applicant has received final
interconnection reports issued by the Independent Electricity System Operator (the
“IESO”") and Hydro One Networks Inc. (“‘HONI").
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Order Requested
24 Accordingly, the Applicant hereby applies to the Board for:
(i) an order under section 41(9) of the Electricity Act to determine the
location of distribution facilities along the municipal streets and highways

needed for these facilities in the Municipality of Wainfleet.

25. The Applicant requests that the Board determine this Application by way of a written
hearing.

26. Pursuant to rule 7.01 of the Board’s Rules of Practice and Procedure, the Applicant
requests that the Board expedite this proceeding.

27. The following Appendix consists of the Applicant’s pre-filed evidence.

Appendix 1 September 16, 2014 Letter to Municipality
of Wainfleet including Schedule “A”
showing Proposed Location of distribution
infrastructure in Municipality of Wainfleet

28. The individuals below are the authorized representatives of the Applicant for the
purpose of serving documents throughout this proceeding:

George Vegh Darren Croghan

Héloise Apestéguy-Reux Niagara Region Wind Corporation
McCarthy Tétrault LLP

Toronto Dominion Bank Tower Tel: 905.842.4888

66 Wellington St. W Fax: 905.842.4885

Toronto, ON M5K 1E6
Tel: 416.601.7809

Fax: 416.868.0673
Email: hapesteguyreux@mccarthy.ca

Dated December 18, 2014 at Toronto, Ontario.

Niagara Region Wind Corporation
by its counsel McCarthy Tétrault LLP

Per: Signed in the Original

George Vegh
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[Original sign‘ed by]

.~ ACOMMSSIONER FOR TAKING AFFIDAVITS

Conio Prwﬂw




From: customerservice@abcourier.com
Sent: February-26-15 4:06 PM

To: I

Subject: A&B Courier Order 5017210

Good Afternoon-

Attached are the tracking details as well as the scanned signature for the aforementioned order.

Tracking Information

Order Details:

Order # :

5017210

Delivery City, Province

: Wainfleet, ON

Service :

DIRECT

Delivery Date :

2/12/2015
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Filed: 2015-02-26
EB-2014-0298
Affidavit of Service

EXHIBIT ‘D’

This is Exhibit D referred to In the
Cc2 ~ N
alfdenit o ha.\“mh,”.ji)ﬁc.;.mg.m

sworn before me, this b

day DIFE,VDOMA LN 20.1.2
[Original signed by]

= COMMISSIONER FOR TAKING AFFIDAVITS
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