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EB-2014-0116  

    

IN  THE  MATTER  OF  the  Ontario  Energy  Board  Act,  

1998, in particular section 78 of that Act;  

  

AND  IN  THE  MATTER  OF  an  Application  by  Toronto  

Hydro-System Electric Limited for an Order or Orders 

approving or fixing just  and  reasonable  rates  and  other  

service  charges  for  the distribution of electricity as of May 1, 

2015. 

  

  

  

NOTICE OF MOTION  

Rogers Communications Partnership; Cogeco Cable Inc. on behalf of itself and its affiliates, 

including Cogeco Cable Canada LP and Cogeco Data Services Inc.; Allstream Inc.; and TELUS 

Communications Company and its affiliates (the “Carriers”) will make a motion to the Ontario 

Energy Board (“the Board”) at its offices at 2300 Yonge Street, Toronto, on a date and at a time 

to be fixed by the Board.   

  

PROPOSED METHOD OF HEARING:  

The Carriers prefer an oral hearing but, in the interest of time and efficiency, defer to the 

discretion of the Board in determining the most appropriate procedure for the hearing of this 

motion.    

  

THE MOTION IS FOR:  

1. An order striking out the request by Toronto Hydro-System Electric Limited (“THESL”), 

in its Application for 2015 Distribution Rates, for an increase in its annual wireline pole 

attachment rate, on the basis that the Board lacks jurisdiction under section 78 of the 

Ontario Energy Board Act, 1998 to hear THESL’s request. 

2. In the alternative, a procedural order establishing a revised schedule for the hearing of 

THESL’s requested wireline pole attachment rate increase. 

3. Such further and other relief as the Carriers may request and the Board may grant.  

  

 



- 2 - 

DM_OTT/270052.00020/213997.11 

THE GROUNDS FOR THE MOTION ARE:  

1. The Board issued a Notice of Proceeding on an application by Toronto Hydro-System  

Electric Limited (“THESL”) pursuant to section 78 of the Ontario Energy Board Act, 

1998 (the “Act”) for an order or orders approving just and reasonable payment amounts 

for prescribed generating facilities commencing May 1, 2015 (the “Application”).  

2. As part of its Application for increases in its electricity distribution rates, THESL 

requested an increase in its wireline pole attachment rate (the “Request”). The rate is 

currently $22.35 per pole; THESL initially requested an increase to $92.53 per pole and 

amended that request February 27, 2015 to $84.98. 

3. The Carriers wrote to the Board, requesting that the Board strike out the Request on the 

basis that THESL provided inadequate notice to its customers. The Board agreed, for 

several reasons, that THESL had not provided adequate notice.
1
   

4. Rogers has only recently become an intervenor in this proceeding, pursuant to Procedural 

Order No. 7, dated February 23, 2015, and the request by the remaining Carriers for 

intervenor status was only granted on March 5, 2015.  Moreover, now that its pole 

attachment rate increase request is the subject of some scrutiny, THESL filed February 

27, 2015 revised supporting evidence.  This new evidence had to be considered by the 

Carriers in the preparation of interrogatories due March 5 –a mere four business days 

following receipt and due on the same day as most of the Carriers received intervenor 

status. 

5. THESL made its Application pursuant to section 78 of the Act. Section 78 only pertains 

to electricity rates; section 74 provides the Board with the power to make other kinds of 

licence amendments, such as amendments to a condition of licence relating to pole access 

and pole attachment rates. 

6. In Procedural Order No. 7, the Board established an abbreviated schedule, including a 

one-day oral hearing, on the issue of the pole attachment rates. This schedule takes place 

within a compressed and unprecedented timeline; the hearing is to take place only six 

weeks after interrogatories are to be filed with the Board.  In addition, this six-week 

period includes the March Break period, during which many of the individuals working 

for the Carriers, as well as their experts and consultants, all who need to be involved in 

this matter will be unavailable. 

7. Rule 8.01 of the Board’s Rules of Practice and Procedure (“Rules”) provides that a party 

may bring a motion if it requires a decision or order of the Board on any matter arising 

during a proceeding. Rule 7.01 provides the Board with the specific power to extend a 

time limit on such conditions that it considers appropriate.  

8. The Carriers bring this motion to seek an order from the Board striking out the portion of 

the Application pertaining to the Request on the basis that it lacks jurisdiction to consider 

the Request pursuant to section 78 of the Act. In the alternative, the Carriers bring this 

                                                 
1
 Decision and Procedural Order No. 7, February 23, 2015, p. 3. 
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motion to seek a procedural order from the Board establishing a revised schedule for the 

hearing of THESL’s requested wireline pole attachment rate increase. 

9. The Carriers have prepared and filed with the Board interrogatories developed to the best 

of their ability in accordance with the March 5 deadline established by Procedural Order 

No. 7.  However, the extraordinarily tight timeframe for preparing and filing the 

interrogatories, and compliance with the highly compressed schedule thereafter for the 

filing of intervenor evidence (and preparation of this evidence without any opportunity to 

pursue deficiencies in the responses provided by THESL or further interrogatories) is 

highly prejudicial to the Carriers. 

 

THESL’s application is outside the Board’s jurisdiction under section 78 of the Act 

10. The entirety of THESL’s Application, including the Request, is made pursuant to 

subsection 78(3) of the Act. Section 78 of the Act concerns rate-setting for the 

distribution of electricity.  It does not address rate-setting for other discrete issues.
2
 

Accordingly, the Board has no jurisdiction under section 78 to hear pole attachment rate 

increase requests.  

11. The header for section 78 of the Act is “Orders by Board, electricity rates”.  

12. Subsection 78(1) is the foundation of the Board’s jurisdiction to set rates for the 

transmission of electricity. It refers only to electricity:  

78.  (1) No transmitter shall charge for the transmission of 

electricity except in accordance with an order of the Board, which 

is not bound by the terms of any contract. 

13. Subsection 78(3) states: 

Rates 

(3)  The Board may make orders approving or fixing just and reasonable 

rates for the transmitting or distributing of electricity or such other activity 

as may be prescribed and for the retailing of electricity in order to meet a 

distributor’s obligations under section 29 of the Electricity Act, 1998. 

[On a day to be named by proclamation of the Lieutenant Governor, 

subsection (3) is amended by striking out “electricity or such other 

activity” and substituting “electricity, unit sub-metering or unit smart 

metering or such other activity”. See: 2010, c. 8, ss. 38 (14), 40.] 

14. Subsection 78(3) refers only to electricity and to “such other activity as may be 

prescribed”. Pole attachment is not a prescribed activity. 

                                                 
2
 Decision at p. 3: the Board found that “the issue is a discrete one: the costs Toronto Hydro incurs to supply 

wireline attachments”. 
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15. Counsel for THESL stated at the Board’s February 17, 2015 hearing that the pole 

attachment rate increase properly falls under section 78 because it is a revenue offset: 

What we’re talking about is a revenue offset. So it’s an amount 

that is intended to recover the cost of providing the for-profit 

service that telecom communities -- companies are looking for, 

which is the attachment, And that amount goes into offsetting 

distribution rates, just like any other revenue.
3
 

[W]e’re not seeking a licence amendment, which I believe is 

section 74. This is part and parcel, again, back to the notice point 

of electricity distribution rates, because it is an offset to what the 

rates would otherwise be.
4
 

16. In THESL’s estimation, therefore, any activity that can be considered a revenue offset -- 

i.e., any activity by THESL that brings in revenue -- should properly be regulated by the 

Board pursuant to section 78 because of its potential effect on electricity rates. 

17. By that logic, THESL could ask the Board to set a rate for any revenue-generating 

activity it decides to engage in as part of an application pursuant to section 78 for 

approval of electricity rates. There would be very little, if any, limit on the Board’s 

jurisdiction if that were the case. THESL could, for example, include in a section 78 

application a request that the Board set rates at which it would sell its used vans, or rent 

out its premises to other businesses, as the revenue received would provide a revenue 

offset. The Carriers respectfully submit that the Legislature did not intend to grant the 

Board this near-unlimited jurisdiction pursuant to section 78. 

18. More particularly, the rate for access to power poles involves considerations beyond 

THESL’s revenue generation.  The Board has determined (in RP-2003-0249) that power 

poles are essential facilities.  It concluded that “[d]uplication of poles is neither viable nor 

in the public interest”.  The determination of an appropriate access rate is crucial to the 

safeguarding of the public interest.  It is not, therefore, a rate for “transmitting or 

distributing of electricity”, but a rate designed to accomplish broader public interest 

goals. 

19. Moreover the Board cannot expand its jurisdiction under section 78 by approving (as part 

of a settlement agreement or otherwise) a condition of licence that makes reference to a 

rate set in an approved tariff.  Again, if this were the case, there would be no practical 

limitation on the Board’s authority under section 78 - a result that is contrary to the 

express wording of the provision. 

20. The Carriers submit that the Board’s jurisdiction to regulate pole attachment rates is 

provided by section 74 of the Act, which gives the Board a broad power to amend 

licences in the public interest: 

  

                                                 
3
 Transcript of the Board’s February 17, 2015 hearing, p. 10, lines 8-14. 

4
 Transcript of the Board’s February 17, 2015 hearing, p. 11, lines 14-18. 
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Amendment of licence 

74.  (1)  The Board may, on the application of any person, amend a 

licence if it considers the amendment to be, 

(a) necessary to implement a directive issued under this Act; or 

(b) in the public interest, having regard to the objectives of the 

Board and the purposes of the Electricity Act, 1998. 

21. In its plain and ordinary meaning and taking into context the different meaning of section 

78, section 74 confers upon the Board the jurisdiction that it requires to make 

amendments to licences other than electricity rate changes. The Board may consider that 

amendments to THESL’s pole attachment rates would be in the public interest pursuant 

to paragraph 74(1)(b). 

22. If the Board’s jurisdiction under section 78 were as broad as THESL claims it is, section 

74 would be redundant. Such a result is contrary to the presumption against redundancy, 

which is a rule of statutory interpretation.
5
  

23. There is also no impediment to THESL bringing an application pursuant to section 74 of 

the Act requesting an increase in its approved pole attachment rate, should it wish to do 

so. 

24. For these reasons, the Carriers submit that the Board does not have jurisdiction to 

consider THESL’s request for an increase in its approved pole attachment rate brought 

pursuant to section 78 of the Act, and this aspect of THESL’s application should be 

dismissed on this basis.    

 

In the alternative, the schedule set out in Procedural Order No. 7 unreasonably and 

unnecessarily prejudices the Carriers ability to address the Request 

25. In Procedural Order No. 7, the Board established a special schedule, on a highly 

compressed timeline, for the hearing of the Request. The entire process – from the grant 

of intervenor status to the hearing - is scheduled to be concluded in a period of less than 

eight weeks, which includes the March Break period when key representatives of the 

Carriers and their consultants are unavailable.
6
 

26. The first two deadlines have already passed; the second, the deadline for the filing and 

serving of written interrogatories, occurred March 5, 2015 – just eight business days after 

the grant of intervenor status to Rogers, only four business days after the receipt of 

revised supporting evidence from THESL and the same day as most of the Carriers were 

                                                 
5
 Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: LexisNexis, 2008), at p. 210; R. v. 

Proulx, 2000 SCC 5, [2000] 1 S.C.R. 61, at para. 28. 
6
 Procedural Order No. 7, p. 4. 
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granted intervenor status. The Carriers had no choice but to comply with the March 5 

deadline to the best of their ability, notwithstanding that the representative of TELUS was 

not available to provide instructions for this filing. However, they ask that the Board 

modify the remainder of the schedule in order to enable their key representatives to 

instruct their counsel, and in order to allow their costing expert to obtain the necessary 

supporting evidence from THESL and prepare evidence.  

Key personnel will be absent throughout the currently applicable schedule 

27. Due to March Break, each of the Carriers’ key representatives, as well as the Carriers’ 

costing expert and legal counsel, has a previously scheduled vacation or other 

unavailability in March, in the middle of the current schedule. The short deadlines 

established in the schedule preclude the delegation of their work to others, because there 

is simply not enough time for a new person to become familiar with this issue.
7
  

28. Michael Piaskoski is essential to Rogers’ participation in this proceeding. He has primary 

responsibility for this matter at Rogers and has a previously scheduled vacation from 

March 9 to March 18, inclusive. During this time he will not be available to provide 

information to the Carriers’ costing expert. He will also not be able to discuss strategy or 

instruct counsel with regard to evidence or interrogatories
 8

 Similarly, Johanne Laperrière 

has primary responsibility for this matter at Cogeco Data and is unavailable March 3, 6, 

11, 13, and March 16 to 21, while Bianca Sgambetterra, who has primary responsibility 

for this matter at Cogeco Cable, is unavailable until March 10.
9
 Charlene Schneider, of 

TELUS, is key to TELUS’s participation, and has been unavailable from March 1 to 5.
10

 

29. Suzanne Blackwell, the Carriers’ costing expert will be on vacation from March 28 to 

April 5. She will therefore be absent during the opportunity to request additional written 

evidence through interrogatories.
 11

  Ms. Blackwell will also have a reduced ability to 

assist the Carriers in developing responses to interrogatories relating to the Carriers’ 

evidence, as she will be away for three of the available eleven days.  No other expert is 

available to the Carriers given the short notice and time period established for this 

process. 

30. Leslie Milton, counsel for the Carriers in this proceeding, will be unavailable from March 

13 to March 22, 2015.  Ms. Milton has extensive experience in pole attachment 

regulation, appearing in numerous pole rate hearings.  During her absence, she will be 

unable to assist the Carriers with the review of interrogatory responses and preparation of 

evidence.
12

 

  

                                                 
7
 Affidavit of Michael Piaskoski, attached as Appendix A of this Motion, para 3. 

8
 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, paras 4 - 6. 

9
 Affidavit of Johanne Laperrière, attached as Appendix B to this Motion, paras 4 - 8. 

10
 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 7. 

11
 Affidavit of Suzanne Blackwell, attached as Appendix C to this Motion, para 4 - 6. 

12
 Affidavit of Michael Piaskoski, attached as Appendix A of this Motion, para 8. 
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The current schedule is far shorter than other pole rate hearings 

31. Pole attachment rate proceedings before utility boards and other tribunals in Canada are 

typically conducted over a period of five months or more, not a mere eight weeks (plus 

what appears to be a two-week period for final argument and for the Board to render a 

decision on this issue).
13

 

32. In 2009 for example, the Carriers participated in a proceeding before the Canadian Radio-

television and Telecommunications Commission (“CRTC”) to set rates for the use of 

telephone company poles by others. The schedule for that proceeding is set out in 

Telecom Notice of Consultation CRTC 2009-432.
14

 This proceeding included one round 

of interrogatories by intervenors which included a deficiency process, an interrogatory 

process by the CRTC, and written evidence and reply comments.  The deadline for the 

first round of interrogatories was August 11, 2009, CRTC interrogatories were issued 

October 23, 2009, comments were filed November 25, 2009 and reply comments were 

filed December 4, 2009.  This proceeding, which did not include an oral hearing, took 

nearly five months.
15

 

33. This Board’s previous proceeding which established THESL’s pole attachment rate was 

commenced by an application filed in December, 2003, the oral hearing took place in 

October, 2004, and a decision was rendered March, 2005.
16

 

34. Rogers is also currently involved in a proceeding before the New Brunswick Energy & 

Utilities Board which includes the pole attachment rate. The schedule for that proceeding 

is set to last five and a half months; it began with Round 1 Interrogatories on January 19, 

2015, and will end with a hearing on June 15, 2015. The schedule includes two rounds of 

interrogatories, each including a motions day to pursue deficiencies in responses, and 

more than a month between the receipt of the second round responses from New 

Brunswick Power and the filing of intervenor evidence.
 17

  Significantly, New Brunswick 

Power notified Rogers of the application, which was filed November 21, 2014.  

Moreover, while New Brunswick Power is seeking a substantial pole rate increase, its 

requested rate is less than half what THESL is proposing.
18

  In contrast, THESL is 

seeking a rate increase that is approximately three times the highest rate currently paid by 

Rogers.
19

  Furthermore, the evidence filed by THESL in support of the increase and 

revised February 27, 2015, is extremely thin and without supporting documentation
20

 - as 

evidenced by the detailed interrogatories submitted by the Carriers on March 5, 2015. 

 

                                                 
13

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 9. 
14

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 10 and Exhibit A. 
15

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 10. 
16

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 11. 
17

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 12 and Exhibit B. 
18

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 13. 
19

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 13. 
20

 Affidavit of Michael Piaskoski, attached as Appendix A to this Motion, para 13; Affidavit of Suzanne Blackwell, 

attached as Appendix C to this Motion, para 5. 
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No prejudice to THESL; potential harm to the Carriers 

35. There will be no prejudice to THESL if the proceeding to set the pole attachment rate is 

delayed. Moreover, if there is any such prejudice (which is denied) it is entirely the result 

of THESL’s failure to provide proper notice of the Request.  In contrast, the Carriers – 

who brought this matter to the attention of the Board as soon as they learned of THESL’s 

Request, and have retained counsel and experts immediately to assist them – will be 

prejudiced by the current schedule. 

36. The amount at stake is a small piece of THESL’s revenue requirement – incremental 

revenues at the rate requested by THESL of $3.7 million relative to a revenue 

requirement of $667 million revenue requirement, or 0.6%.  If the Board has jurisdiction 

to consider this aspect of THESL’s application (which is disputed for the reasons set out 

above), THESL also has the ability, or the Board on its own motion can, make THESL’s 

pole attachment rate interim and impose a final rate retroactively to May 1, 2015, should 

the Board determine that is appropriate.
21

  

37. In contrast, the Carriers will be significantly prejudiced by a truncated process that does 

not provide them with sufficient time to gather the evidence necessary to properly test 

THESL’s Request – notwithstanding that they, not THESL, brought this matter to the 

attention of the Board at the earliest possible opportunity. 

38. The Carriers therefore submit that the balance of fairness weighs in favour of the Board 

revising the schedule as follows: 

March 5 – Interrogatories concerning THESL’s evidence 

March 20 – Responses from THESL 

March 25 – Deficiency requests relating to THESL interrogatory responses 

March 27 – Decision by Board on deficiency requests 

April 2 –  Further responses by THESL in light of decision by Board on deficiency 

requests 

April 22 – Intervenor evidence 

April 29  –Interrogatories on intervenor and THESL evidence 

May 15  – Responses to interrogatories 

 

THE FOLLOWING DOCUMENTARY MATERIAL AND EVIDENCE WILL BE 

RELIED UPON AT THE HEARING OF THE MOTION:  

                                                 
21

 Transcript of the Board’s February 17, 2015 hearing, at p. 17, lines 27-28; Ontario Energy Board Act, SO 1998, c 

15, s 21(7). 
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1. The Record in EB-2014-0116.  

2. Affidavit of Michael Piaskoski, attached as Appendix A to this Motion. 

3. Affidavit of Johanne Laperrière, attached as Appendix B to this Motion. 

4. Affidavit of Suzanne Blackwell, attached as Appendix C to this Motion. 

5. Such further and other material as counsel may advise and the Board may permit.  

  

March 6, 2015 

Fasken Martineau DuMoulin LLP 

55 Metcalfe St, Suite 1300 

Ottawa, Ontario K1P6L5 

 

Leslie Milton 

Tel: +1 613 236 3882 

Fax: +1 613 230 6423 

lmilton@fasken.com 
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