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IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by Essex Powerlines
Corporation for an order approving a Smart Meter Disposition
Rate Rider (“SMDR”) and a Smart Meter Incremental Revenue
Requirement Rate Rider (“SMIRR"), each effective January 1,
2015;

AND IN THE MATTER OF an application by Essex Powerlines
Corporation for an order approving just and reasonable rates and
other charges for electricity distribution to be effective May 1,
2015.

REPLY SUBMISSIONS OF ESSEX POWERLINES
CORPORATION

Introduction and Background

1. These are the reply submissions of Essex Powerlines Corporation (“EPL”) to the
submissions of Energy Probe, School Energy Coalition (“SEC”), the Vulnerable Energy
Consumer’s Coalition (“VECC") and Board Staff.

2. EPL has requested the Board permit EPL to correct both the accounting error and the
impact of the error that was included in customer bills commencing May 1, 2014. EPL is
of the view such a request does not offend the treatment against rate retroactivity. Nor
does the request offend the principles of the Retail Settlement Code (“RSC”). Further, a
complete correction eliminates the potential future problem of continuing the balances
until final disposition of the accounts.

3. ltis clear that the Board’s treatment,' and that of other regulators,? of retroactivity and
errors brings together a number of competing principles which must be weighed against

! Ontario Energy Board, see for example: EB-20093)@&cision and Order Brant County”). EB-2010-0090,
Supplemental Partial Decision and Ordéty{tiro Hawkesbury”). Re Natural Resource Gas Ltd., Board Review
Decision, April 19, 2004 Natural Resource Gas Ltd. v. Ontario Energy Board [2005] OJ No. 1520 (Div. Ct.)
(“NRG"). EB-2005-0013/0031, Decision and OrdeiG(¢at Lakes’). EB-2009-0113, Decision and OrdeiNgrth
Bay").

2 See for exampleRe Section 101 of the Public Utilities Act (1998) CanLll 18064 (NL C.A.)Epcor Generation Inc.
v. Alberta (Energy and Utilities Board), 2003 ABCA 374 (CanLll).
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one another in consideration of the specific circumstances presented to the regulator.
As such, it is important that the particular facts in the current situation are understood.

During the Smart Meter and IRM application, EPL discovered an error in the way costs
were allocated to two variance accounts from the Independent Electricity System
Operator (“IESO”) Global Adjustment and the Hydro One Networks Inc. power bills. The
allocation errors occurred during the years 2011, 2012 and 2013. The 2011 and 2012
amounts were recorded but did not impact customer bills until May 1, 2014 — the current
effective rate order. The 2013 balance has not impacted customer bills.

On February 26, 2015, EPL filed a request with the Board to immediately cease
collecting the rate rider which was to dispose of the balances from the years 2011 and
2012 which EPL had begun to collect from customers for electricity consumed on or after
May 1, 2014. This has mitigated the extent of any actual impact felt by the customers.
The Board, on February 27, 2015 granted an order to prevent the error from being
applied to bills on or after February 1, 2015.

Further, while the Board asked 2 specific questions, EPL is providing some additional
context as that is relevant to any further consideration of these matters. In the end, EPL
is requesting the Board issue a decision and order:

a. Approving the correction of the account balances for the years 2011, 2012, and
2013;

b. Approving the refund of the over-billed amount from May 1, 2014 to January 31,
2015 of approximately $7,095,054 to RPP customers over 2 years ; and

c. Approving the collection of the under-billed amount from May 1, 2014 to January
31, 2015 of approximately $6,448,046 from Non-RPP customers over 4 years.

If a new or additional deferral/variance accounts is required to implement the above
relief, EPL would request such accounts be ordered by the Board.

EPL believes such a resolution is consistent with regulatory principles, corrects the
errors and does not cause undue customer impacts. EPL acknowledges that the
attached rate generator information has not been subject to cross-examination but are
provided to support the contention that EPL’s request does not violate the principle of
retroactive ratemaking.

2011 and 2012

It is important to note that during each of the years, 2011, 2012 and 2013 there was no
actual collection error in the amounts from customers with respect to the allocation error.
Customers were paying the correct amount until May 1, 2014.

.In EB-2012-0123, EPL had applied for disposal of the Group | DVA balances. EPL'’s
Group 1 Account balances, including interest until April 30, 2013, was projected to be
$263,305 which represented a credit of $0.0005/kWh. Given the credit amount was
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below the threshold, the Board determined that no disposition of the accounts was
required at that time.?

11. A credit balance of $4,592,942 for the Group 1 DVA was approved for disposition by the
Board and was to be disposed of over 1 year effective May 1, 2014.*

12. The 2011 and 2012 original amounts and the corrected amounts for accounts 1588 and
1589 are summarized below:

Table 1 — 2011 & 2012 Balance Summary

2011 & 2012 Balances for Disposition in 2014 (exduding interest)

1588 Cost of Power | 1589 Global Adjustment
2011 & 2012 Balanaes Approved by the Board 9,564,433 (873,842
2011 & 2012 Balances Corrected &Proposed by EPL 2,664,924 (305,03)

13. The 1588 cost of power account disposition approved for 2014 included amounts owing
of $9,554,493 (excluding interest) and the 1589 Global Adjustment account disposition
approved for 2014 was a refund of $8,731,842 (excluding interest).

2013 and 2014

14. The 2013 1588 and 1589 amounts proposed originally and the proposed corrected
amounts are summarized below:

Table 2 - 2013 Balance Summary

2013 Balances for Disposition in 2015 (exduding Interest)

1588 Cost of Power | 1589 Global Adjustment
2013 Balances Originally Proposed to the Board (7,027,4%0) 9,078,818
2013 Balances Corrected & Propased by EPL (4,442,130) 6,719,007

15. The evidence requested by the Board on February 6, 2015 and submitted by EPL on
February 11, 2015 included 6 different rate models and corresponding bill impacts.

16. The bill impacts provided to the Board on February 11, 2015 reflected significant
increases as high as 89% for disposition over one year and as low as 37.52% for
disposition over 4 years for the GS>50 kW non-RPP rate class, for example. These
percentages are high because of the transition from a negative to a positive rate rider
and the fact the 2013 allocation adjustment was included. However, the 2013 balances
have yet to be disposed of through a final order so there is no real impact for customers.

3 EB-2012-0123, Decision and Order, April 4, 2018g@ 8.
* EB-2013-0128, Decision and Rate Order, March D342pages 5 and 6.
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This reduces the bill impact considerably for customers as does the issuance of the
order on February 27, 2015.

EPL has completed an additional analysis and proposal for the Board to consider and to
clarify what the real impact is to the customers that were most affected. To accomplish
this, EPL corrected the errors utilizing the Board rate model as if the error had not
occurred to determine where EPL should have been in this process for the filing of the
2015 IRM rates. The results of which are shown in the corrected and current actual
variance account balances in Tables 1 and 2 above. EPL has not included interest in
these calculations and any interest would be calculated in accordance with the Board’s
decision.

To complete this additional analysis, EPL started with the 2012 opening balances and
corrected the RPP and non RPP split of the global adjustment and during our review
process it was determined that the 1590 Recovered Regulatory Asset Balances rate
rider was not included in the approved model for the 2014 filing. Also, as included in the
interrogatory responses to Board Staff, the disposition amounts for 2012 had not been
moved to the 1595 account. The adjusted rate model continuity schedule for all these
changes is shown below. The Board should note that the closing principal balance for
2013 that would have been proposed for disposal in 2015 rates for the 1588
($2,652,918) and 1589 ($271,051) accounts are more reasonable. Also note, for the
purposes of deriving the actual variance account balances and, therefore, the corrected
2015 Total Claim, we have adjusted the Principal Disposition amounts showing for 2014
since this rate rider has been discontinued as approved by the Board on February 27",
2015 and therefore has an impact on the corrected 2015 Total Claim.

Table 3 — Corrected Continuity Schedule

2012 2013 | 04 2015Caim
Pl CoSrgPi
Qrer1 Qrer1 Qasrg QOpering m&w‘s% Qasing Digpostion Balancesasdf
L Poount ) ) Pringipel Prindpal ing Pringpel - Dec31-13 :
mrt MFI]O’B Nurrber Aqmz;; b Aqmn;;z”g E:la:; ascf Anurni]sasd exdudrginerest and Ehlan: asd AU i Tod Gaim
@ @ Dec3L12 Bn113 adusterts 2 Dec31-13 's’mmedb’ Dodtiors
duing 2014
Group 1 Accounts
1560 78191 72634 7528 MR 13624 SR 798472 78477
Smart Metering Entity Cherge \ariarce 151 d 6737 26737 %731 %6731
RSVA- Whdlesale Market Senice Crarge 150 (357354 (2558200 __ (25/8290) (80253 (3B070Q)  (2748%9) (631.805) (631.806)
RSVA- Retail Trarsmission Newark Crerge 154 7134 (7552 (79852 (156687 (25 W (L2240 (126248
RSVA- Retail Transmission Comection Cherge 156 (1,267,076) (26718 (926718): (13604 (V2772 (W7 (1,233,088 (1,230
RSVA- Poner (excluding Globel Adustrert) 15 [ 956448 (B6IB™) 266494 2664,924I (12006 2652918 7,060 (4442130} (4442 13)
RSVA- Gobel Adustrent B0 [ @EeR” 517870 (350 (306088) 56087 27061 (6448046 6719097 6719097
Recoryof Reguiatary Asset Bllances 150 (1634689 (1,634,639 (l684,&39): 0 (Le69 0 (1,634,639 (1,634,689
Disposition and Recovery/Refund of Regietary Belances (2008 1556 q q 0 d [o
Disposition and Recovery/Refund of Reguatary Belances (2009)° 156 q d 0 d q
Disposition and Recovery/Refund of Regudatary Belances (2010 156 q d 0 d q
Disposition and Recovery/Refund of Reguatary Belances (2011)° 156 q a 0 d q
Disposition and Recovery/Refund of Regudatary Belances (2012 156 q a 0 a q
RSVA-Gatel Ajustnert 150 873189 5178750 (3503 (305,008} 56087 271 (6448046) 6719097 6719097
Taa Group 1 Bdane exdudng Aot 1589-Gdb - d Ajustnent 408409 GIB7E) (254200) (25%4.20) (1,630644) (4274914 4198968 (846382) (846382
Totel Group 1 Belarce (4647743 0 (280306 (28930 (1104%7) (4003, (224078) (1,749,785 (L7978
LRAVI\&ianpe Aot 1568 q a 0 0 a q
Tatal induding Aocount 1568 (4647743 0 (2803%) (280.30) (1104557) (Mmﬁ)l (224018 (1749785 (L749780)
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19. The corrected claim for 1588 and 1589 is lower than what was submitted to the Board on
February 11, 2015. The total deferral account disposition amounts now show that, in
total, the disposition is an overall credit in the amount of $1,749,795.

20. Despite the overall credit, we must consider the fact that the 1588 and 1589 variances
are settled with different types of customers (RPP and non-RPP). The claim (not
including interest) for 2015 rates for account 1588 is a refund of $4,442,136 and for
account 1589 an amount owing of $6,719,097. These amounts essentially reverse the
effects of the incorrect billing that occurred during 2014 for the RPP and non RPP
customers as a result of the accounting error.

21. Also, since EPL eliminated the 2014 rate rider, we have reduced the disposition amount
in the model above for the actual amounts disposed. This affects all variance accounts
but the most significant impact is on the RPP and non RPP customers. See Table 4. To
illustrate the impact of this change, we have included the rate impacts that would result
from our revised model. These include a 4 year disposition for non RPP customers and
2 year for RPP customers. The non RPP customers would now see a Total Bill increase
in the 4% range that is well under the Board’s materiality limit of 10%. This is more
reasonable and provides assurances to the Board that customers are not significantly
impacted.

Table 4 — Customer Bill Impact Summary

Qustomer Bll Impact Hfedive May 1st, 2015
2015 RPP Bl Impads - Oer 2 Years

Distribution Bill Inpact Total Bil Impect

Rate dass KAh KW $ % $ %
Residertial 800 0 (644 -21.01% (7.89) -6.5204
G0 2,000 0 (1663 -2364% (19.79) -6.78%
GS50-299 | 1198113 268 (99240 -71524 (129350 -1.28%4
UVEL 2,000 0 (1569 -2010%7 (2081) -6.27%4
Sentindl Lights 30 01 020 5.94% 03 -35/4
Street Lights 3 01 02 -4.8294 (024)) -293%
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Qustomer Bl Impact Hfedive May 1st, 2015
2015 Non RPP Blll Impeds - Oer 4 Years
Distribution Bl Inpect Totd Bill Inpact
Rate Qass KAh KW $ % $ %

Residertial 800 0 6.20 20.23% 557 4.56%
G50 2,000 0 1492 21.14% 1374 4.64%
GS50-299 | 1198113 2963 813418 8294 7,7/%658 4.31%
UVEL 2,000 0 1573 20.12%4 14.66 4.34%
Sentirel Lights H 01 033 7.53% 033 344%
Street Lights H 0kl 031 7.33% 031 3.20%

22. The nature of the correction of the errors is different than other cases that have come
before the Board in that EPL has not been enriched or deprived by these mistakes.
Rather EPL is simply trying to correct a cost allocation error that ultimately is impacting
customers and which can be done with reasonable impacts to the customers involved.

23. Accounting entries are required to correct deferral account balances. The rate riders
issued from the incorrect account balances in the 2014 IRM filing are wrong and should
be corrected.

24. The accounting error affected two different classes of customers on a flow through

charge. These variance accounts are specifically designed to protect both the customer
and the distributor.

Retroactivity: Does the issuance of the final order EB-2013-0128 preclude correction?

25. EPL submits that there are exceptions to the rule against retroactivity and the list of
exceptions is not closed. For example, the concept of a variance account is an
exception or the Board’'s Z-factor process is retroactive ratemaking as utilities must incur
costs.

26. EPL would submit that the relief sought is not inconsistent with the principle of rate
retroactivity but rather the other principles guiding the Board in the present situation
necessitate correction.

27. The other principles or facts that support correction include:
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a. the OEB Act, section 78(3), obligates the rates to be “just and reasonable” and
the existing rates were based upon an error which EPL submits should be
corrected,;

b. the cost of power variance accounts, which includes the accounts in question,
are intended to be a “pass-through” without profit for the utility;

c. the Board’s policy in the RSC is to permit a correction to cover a two year period
for customers; and

d. retroactivity is ultimately a fairness issue balancing the interests of customers
and the utility.

28. The Board’s statutory mandate is to establish just and reasonable rates. EPL would
submit that an error discovered which impacts rates currently in effect and having
commenced less than 1 year ago should be corrected. To do otherwise would not be
“just” in the circumstances.

78(3) The Board may make orders approving or fixing just and
reasonable rates for the transmitting or distributing of electricity or such
other activity as may be prescribed and for the retailing of electricity in
order to meet a distributor’s obligations under section 29 of the Electricity
Act, 1998. 2009, c. 12, Sched. D, s. 12 (1).°

29. The purpose of the variance accounts is to track the cost of power and ensure the
customer pays the correct amount for the power consumed. Commodity is not intended
to enrich or deprive a utility and so the Board should, in considering the recourse, look to
satisfy these objectives.

30. It is instructive to consider the language in the Sub-section 78(3.3) of the OEB Act which
mandates, note the use of the word “shall”, that rates reflects costs.

(3.3) In approving or fixing rates under subsection (3.1),

(a) the Board shall forecast the cost of electricity to be consumed by the
consumers to whom the rates apply, taking into consideration the
adjustments required under section 25.33 of the Electricity Act, 1998 and
shall ensure that the rates reflect these costs; and®

31. EPL would submit the failure to correct the allocation error and the consequent bill
impacts would deviate from the principle provided in the statute quoted above. There
may be situations where the error is so removed that it should not be corrected, but
given the rates have only been in effect for a few months, this is not such a situation.

® Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B, section 78(3).
® Ontario Energy Board Act, 1998, S.0. 1998, c. 15, Schedule B, section 78(3.3).
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32. EPL submits the RSC provides useful guidance to the present situation and provides for
a two year period for which errors are to be corrected. The rationale for the applicability
of the RSC is provided below.

33. The Board, in Brant County, specifically considered the issue of retroactivity and made
this observation:

Doctrinally, in the context of utility rate regulation, the retroactivity
principle is described by Penning in this way:

"...the rule is concerned more with issues of fairness, both to customers
and to utility shareholders. The customer-related fairness issue is often
referred to as the 'inter-generational equity' problem, which, broadly
stated, means that today's customers ought not to be held responsible for
expenses associated with services provided to yesterday's customers.
The fairness concern in terms of utility shareholders arises because to
attract and maintain reasonably-priced equity investment in a utility,
shareholders require some certainty that matters already dealt with by the
regulator have some degree of finality associated with them."’

34. The intergenerational equity concern is not significant given the recency of events. The
general concern of fairness includes factors discussed below such as arbitrariness and
the principle enunciated for “billing errors” provided in the RSC. In the present situation,
one group of customers has been over-billed and the second group of customers has
been under-billed. To date, EPL has been held whole in respect of the allocation error.

35. As such, to the correct the imbalance between customers, EPL has suggested that the
correction be made to refund the amount over two years and collect the amount that was
under-billed over four years.

36. EPL would submit that leaving the status quo correction, or even a partial correction,
would not be appropriate in the circumstances. The status quo is based upon an error
and would leave some ratepayers being advantaged and some being disadvantaged
and incorrect balances in the accounts to be disposed of at some future date which may
be unfair to those future customers.

37. A partial correction would presumably take the utility from its current position of being
whole and place it into a deficiency if forced to refund but prohibited from recovering.
This would be unfair as it would compound the existing error by acknowledging the error
but ignoring the solution.

Do the Provisions of the Retail Settlement Code app ly?

" OEB, EB-2009-0063, Decision and Order, paragrahhydoting fromRe Section 101 of the Public Utilities Act
(1998) CanLll 18064 (NL C.A.).
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38. EPL submits the RSC should apply or the principles of the RSC should apply. If the
Board determines the “error” is not a “billing error”, then EPL would submit the
expectations regarding recovery/repayment espoused by the RSC could be transferred
to other errors.

39. Board Staff has submitted that the “error” is not a “billing error” but it is rather an
“accounting error”. Board Staff goes on to submit that the situation does not qualify for
any exceptions to the rule against retroactivity. Board Staff take the position that any
correction would violate the rule against retroactivity. As such, Board Staff is
suggesting that a customer, in receipt of his January bill, knowing there is an error in the
bill has no recourse. What if the customer did not pay the amount that was in error?
Would the utility be within its rights to pursue payments that are owed as a result of an
acknowledged error? It's EPL’s submission, such a result would be inappropriate.

40. EPL understands Board Staff's position to be that the rate order was final; the approved
rates were applied to the correct consumption quantities so there is no “billing error”.
This ignores the inextricable link between the allocation and the customer’s hills.

41. As such, EPL submits that failure to correct the allocation error and the incorrect
amounts paid is not a proper result. If the allocation error is not corrected then it will be
perpetuated until the deferral and variance account is finally disposed of as the amounts
in the account do not disappear. This would have an unpredictable result at that time.
Further, correcting the accounting angle without correcting the billing error would be
fixing half the problem.

42. As noted the RSC does not define billing error. Itis interesting that the Retail Settlement
Code excludes errors which have involved Measurement Canada from being part of the
billing errors addressed by the RSC. Measurement Canada — who has responsibility for
the acceptability and accuracy of meters — has specific provisions for situations where
there has been inaccurate measurement of the energy consumption. That is not an
issue in the present situation.

43. EPL notes that the RSC does not speak to the cause of the erroneous bill but rather
speaks to the issue of “under-billed amounts” and “over-billed amounts”. EPL submits
the wording of the RSC is sufficiently broad to cover any situation which has resulted in
either over or under billing customers.

44. EPL would note that the Board, in Brant County, stated:

“[83] For the reasons indicated above, the Board does not believe that the
rule against retroactivity prevents the Board from correcting certain billing

errors.”

45, Section 7.7.7 provides a two year limitation period which permits the over or under billing
to be corrected. As noted, customers were actually impacted for electricity consumed

8 EB-2009-0063, Decision and Order, page 23, paphg8a.
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since May 1, 2014 — less than 10 months ago and well under the two year period of the
RSC.

Arbitrariness

46. EPL would note that Energy Probe has listed several reasons as to why it agreed with
EPL’s request and agrees with the comments made by Energy Probe.’ Of note, the
Energy Probe asserts that failing to correct the situation would be arbitrary. EPL agrees
and asserts that arbitrary results are to be avoided.

47. If the amounts had not been disposed of in EB-2013-0128, but rather were carried over
then there would be no question regarding the ability to fully correct the error. As such,
the right to recovery in this case is dependent upon the fact that the balances in the
other variance accounts were sufficient to warrant disposition. Had the balance been
less than the threshold as it was the prior year, there would be no issue about recovery.

48. The correction of the error removes the arbitrariness of the discovery of the error and the
issue of the impact of the various deferral/variance account balances.

Asymmetry — Customer and Utility

49. EPL submits that prior cases are different where the Board has determined that a utility
is not permitted to recover for under-billing or must return over-billed amounts. In those
cases, the utility was either not being permitted to collect something it had omitted to
collect or had inadvertently collected amounts to which it was not entitled.

50. For example, North Bay was not permitted to recover where it had failed to correctly bill
customers. The Board prevented North Bay from improving its then present financial
position — there was no evidence of financial distress on the part of the utility — and
collect the under-billed amounts.

51. Where the utility was enriched by over-collecting, in the aggregate, the Board has
required the utility to refund such amounts. Therefore, the Board did not permit the utility
to retain the benefit of the error.

52. In the present situation, EPL has collected the appropriate amounts in the aggregate.
The utility was neither enriched nor was it deprived of its appropriate recovery as it
relates to the allocation error.

53. The error comes from the allocation split in the two sub-accounts. As such, the
over/under recovery from the various customers is inextricably linked together. To
provide an asymmetric response would require de-linking the allocation.

54. EPL submits that such a treatment would be to compound the existing error with a
correction that would create another error. Further, an asymmetric treatment would put

° Energy Probe Submissions, February 23, 2015, page
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EPL into a financially worse position — it would be financially harmed by such treatment.
EPL submits that a regulator’s decision should not result in harm.

55. If the Board decides that an asymmetric resolution is the responsibility of EPL, this would
be a significant cash flow impact to EPL. This would negatively affect all customers.

56. What is clear is the rather unique factual scenario which has unfolded in the present
circumstances. In most cases involving billing errors or other errors, the utility has either
been enriched by collecting revenue which it was not entitled to collect or seeking to
recover revenue that it had in error omitted to collect. However, in the present situation,
EPL is currently whole, having collected the proper amount to remit to the IESO in
respect of the Global Adjustment but having allocated the charges incorrectly to its
customers.

Summary

57. EPL would note that SEC has jumped to the conclusion that EPL was not an innocent
party. With respect EPL disagrees, while there was an error, there is no evidence to
assert the level of blameworthiness that SEC has in its submissions. Mistakes may
happen without negligence and the law, especially for regulated industries, recognizes
that a person can be duly diligent yet still have the misfortune of committing the actus
reus of an offence. However, where the person took reasonable steps in the
circumstances the law does not convict and punish the person.

58.EPL requests that it is proper to fix the accounting errors that affected the applicable rate
riders and that customers’ bills should be corrected for both the amounts that were over
or under billed. Since this error affected two different customer types and EPL itself did
not gain by this error, then it is proper and fair to correct both customer types and not
subject EPL to any asymmetric risk.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED

ESSEX POWERLINES CORPORATION
By its Counsel

=&

Scott A. Stoll

21860403.3



