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Tuesday, March 24, 2015

--- On commencing at 9:30 a.m.

MR. QUESNELLE:  Good morning.  Please be seated.


The Board is sitting today in the matter of a motion review filed by Ontario Power Generation.  The motion to review has been brought pursuant to Rule 42 of the Board's Rules of Practice and Procedures to vary two elements of the Board's decision in EB-2013-0321, which was the 2014 and 2015 payment amounts proceeding.


This case has been assigned file number EB-2014-0369.


Specifically, the motion seeks to vary the findings related to the Niagara Tunnel project and findings related to taxes.  OPG seeks to vary the test period revenue requirement and payment amounts and to establish a deferral account to record the impact of the Board's decision in this motion from November 1st, 2014, to the effective date of an amended payment order -- amounts order.


Procedural Order No. 1 made provision for the written submissions from parties on the threshold of merits of the motion, and today we'll hear the oral argument.


A hearing plan has been circulated to the parties and, subject to any concerns, we will intend to follow the order of submissions listed in the plan.


My name is Ken Quesnelle, and I will be presiding today.  And with me on the panel is Board members Marika Hare and Cathy Spoel.


I will now take appearances.

Appearances:

MR. SMITH:  Good, morning members of the panel.  My name is Crawford Smith.  I appear as counsel to OPG in this matter.  And with me is my colleague, Mr. Charles Keizer, who is also here on behalf of OPG.  Thank you.


MR. QUESNELLE:  Good morning, Mr. Smith.


MR. RUBENSTEIN:  Good morning, panel.  Mark Rubenstein, counsel for the School Energy Coalition.  And I would like to put in an appearance for Mr. Jay Shepherd, who will be appearing this afternoon.


MR. QUESNELLE:  Thank you, Mr. Rubenstein.


MS. BLANCHARD:  Good morning panel.  It is Emma Blanchard, on behalf of Canadian Manufacturers & Exporters.


MR. QUESNELLE:  Okay.  Ms. Blanchard.


DR. SCHWARTZ:  Good morning.  My name is Larry Schwartz, on behalf of Energy Probe Research Foundation.  I would also like to make a note for -- to note Mr. David MacIntosh's appearance this afternoon.


MR. QUESNELLE:  Mr. Schwartz, thank you.


MR. DUMKA:  Good morning, panel. I'm Bohdan Dumka. I'm here for the Society of Energy Professionals.


MR. QUESNELLE:  Good morning.


MR. CROCKER:  Good morning, panel.  My name is David Crocker, and I am here for AMPCO.


MR. QUESNELLE:  Good morning, Mr. Crocker.


MR. STEPHENSON:  Good morning, panel.  My name is Richard Stephenson.  I'm counsel for the Power Workers' Union.


MR. QUESNELLE:  Good morning, Mr. Stephenson.


MR. MILLAR:  And good morning, Mr. Chair, members of the panel.  Michael Millar, counsel for Board Staff.  And with me today are Violet Binette, Richard Battista and Duncan Skinner.


MR. QUESNELLE:  Good morning, Mr. Millar.


Mr. Smith, any preliminary matters before we start this morning?


MR. SMITH:  No preliminary matters, members of the Board.  Subject to your direction, I would propose to begin.  I will be making the submissions in relation to the Niagara Tunnel project and Mr. Keizer will be making submissions in relation to the tax loss carry-forward.


MR. QUESNELLE:  Okay, thank you very much.  Seeing no other concerns being raised, Mr. Smith, you can start at any time.

Submissions by Mr. Smith:

MR. SMITH:  I'm changing microphones to a lucky microphone.


Members of the panel, thank you very much.  As said at the outset, this is a motion by OPG for a review and variance of two aspects of the Board's decision in OPG's most recent payments amount decision, being EB-2013-0321.


The first aspect, which I will be dealing with, relates to the Niagara Tunnel project.  And the second aspect, obviously, relates to the tax loss carry-forward, which Mr. Keizer will address.


By way of brief overview of the materials you should have with you, or I hope you have with you, you should have a notice of motion from OPG, together with a motion record, which contains some 14 tabs.  You should also have a supplementary motion record.


You should have the submissions of OPG dated January 26, 2015.


And, finally, you should have, I hope, three authorities which I distributed, and I believe two more authorities that Mr. Keizer distributed yesterday.


Let me apologize in advance for the length of the Genco decision, which is rather lengthy.


Turning to the Niagara Tunnel project, the Board made two disallowances totalling $88 million in respect of the Niagara Tunnel capital cost.  First, it disallowed $28 million of the $40 million that OPG -- that relates to a settlement by OPG with Strabag, the tunnel contractor, for construction costs incurred pre-2008.


So that's sometimes called the settlement disallowance, or the pre-2008 disallowance.


And secondly, the original panel disallowed $60 million in performance incentives that Strabag earned under the amended design build agreement for completing the tunnel ahead of schedule and under the revised budget.  And that's the amended design build agreement disallowance referred to in our materials.


In OPG's submission, in making both disallowances, the original panel misapprehended the evidence in a material and identifiable way.  This resulted in the Board failing to follow its own well-established principles applicable to a prudence review, which I will come to.


The disallowances, in OPG's submission, constitute material errors that go to the correctness of the Board's decision and, ultimately, as we will be submitting, the Board should correct for those errors through the establishment of the deferral account, which we have proposed.


Let me just start briefly by setting out the threshold test and the test on the merits, so you have it.  And I won't belabour the point, because I don't believe there is much of a dispute in relation to this.


The threshold test is set out in our submission at paragraphs 78 to 79, and it comes from the NGEIR decision.  It also was more recently articulated by the Board in EB‑2011-0090.


In my submission, if you look at the NGEIR decision and again at EB-2011-0090, you come to this:  The motion must raise a question as to the correctness of the order or decision.


The purpose of the threshold question is to determine whether the grounds put forward by the moving party, here OPG, raises a question as to the correctness of the decision, whether there is enough substance to the issues raised such that a review based on those issues could result in the OEB varying, cancelling, or suspending the decision, and that, to meet the threshold test, there must be an identifiable error in the decision for which review is sought.


As Board Staff puts it in its submission -- and I don't disagree with this -- what Board Staff says at page 3 is the reviewing panel should look at the matter and determine if the original panel made an identifiable and material error of law or fact.


Once an error has been identified, if the reviewing panel is satisfied that an identifiable error that is material and relevant to the outcome of the review decision has been made -- and I say here materiality is made out in two respects.


First, the error that I will take you to was material to the Board's decision itself, so it led directly to the error.  And it's also material in quantum, to the extent that that's relevant and dealing only with the Niagara tunnel.  Of course, we're talking about a disallowance that will continue for many, many years because it is a rate base disallowance.

So if the reviewing panel is satisfied that an identifiable error that is material and relevant to the outcome of the review decision has been made, the Board may vary, suspend, or cancel the order or decision, or if they find it appropriate, remit the matter back to the original panel.  That latter relief is obviously not something that we're seeking here.  And what we have proposed and the way in which the Board has dealt with this in other instances is through the mechanism of a deferral account, which we've proposed.

Let me, with that backdrop then, turn to my submissions in the main.  But before I do that, I want to provide you with some what I submit is relevant context for the motion.

And if I could ask you, members of the panel, to turn in our motion record.  It can be found at tab 3 of our motion record.  And I hope you have there excerpts of the transcript from the original proceeding.  And if I can ask you to turn to page 82, which is really just the third page in.  Mine is double-sided.  But page 82.

And this is cross-examination by Mr. Rubenstein, and he's cross-examining OPG's witness Dr. Young, who was the senior OPG representative responsible for the project.

And he is asked this question at line 6, and the question that I want to understand is:
"If you knew what the actual subsurface conditions were at the time that you -- at the time of the design-build agreement --"


So this is long before the amended design build agreement.
"-- what do you think the cost would have been?

"Mr. Young:  I believe that the cost would have been ultimately what the cost was.  The project involved -- it was a mining project, and it involved removal of a certain amount of material.  It involved lining the tunnel and filling the voids around that lining, and that was effectively what OPG paid for in this case, so the approximately $1.5 billion."


The question that's asked in a nutshell is really this:  If you knew with perfect foresight the rock conditions, what would it cost to build a tunnel like the Niagara tunnel?  In fact, not like the Niagara tunnel; the Niagara tunnel.

And the answer he gives is the $1.5 billion.  Now, on a full review of the evidence, it's actually likely more than that, because, as he later goes on to say, it would be very hard to find a contractor -- indeed, he doubts you could ever find a contractor -- that would build a tunnel like the Niagara tunnel at actual cost, which is what we're talking about here, actual cost, plus a profit margin in the neighbourhood of between $10 and $30 million.  So a very, very modest amount.  His evidence is, if you were actually looking for that at the front end, you wouldn't find such a person.

And why do I say that that's important?  I say that's important because this is not an instance which you sometimes see, but it is not an instance of a project that is in the real or true sense of the word "overbudget," and the utility comes later to explain away the variance and say, yes, the cost is more than what it ought to have been, but we took these reasonable steps along the way, and, as a result, the cost is what it is.  That's not our case, in my submission.

Now, you will have seen in the materials that there is a reference to $985 million being the initial budget, but it's important to understand that that is the initial budget, based upon what you believe the rock conditions are going to be.

Nobody knows, with certainty, of course, what the rock conditions are, nor could they.

This is a tunnelling project.  And it is important to understand in that context that OPG did lead evidence -- not the subject of this motion -- but OPG did lead evidence from Roger Ilsley, who is a tunnelling expert.  His CV is included in the materials.  He has years of experience, and indeed the parties sometimes referred to him as Dr. Ilsley.  I think Mr. -- CME's counsel inadvertently referred to him as -- sorry, as Dr. Ilsley many times in gest, but really just pointing out the quality of his experience.

But the point of Mr. Ilsley's testimony was that the geotechnical investigations that were done by OPG, the 59-some bore holes, was reasonable, and that finding is not in dispute here.  The Board found that the geotechnical investigations were adequate.

So where does that take you?  That takes you to you have a project that really cost the 1.4 and a-half-billion dollars, and that is the actual cost.

And from there, the Board made certain disallowances, which are at issue.  And in my submission, the effect of that or the implication of that is that the amount included in rate base is less than the actual cost of the tunnel, and, as I will come to in my submission, that is not supportable by the evidence.

Now, as I said at the outset, in OPG's submission, in relation to both disallowances the Board made an overarching error.  There are additional errors that I will point to along the way and that, if I don't, they are addressed in our submission and in our motion record.

But the overarching error made by the Board in relation to both disallowances was that it fundamentally misunderstood the nature of the dispute review process and the findings of the Dispute Review Board with regard to the dispute which existed between OPG and Strabag over the Niagara Tunnel project.

Secondly, or as a consequence of that, the Board failed to properly follow or engage in the prudence analysis that is so well established in the Board's own jurisprudence.

And I have given you the -- a few authorities.  I won't spend much time on them because I know that the Board is well familiar with them.  But there is really two aspects of the prudence review that I think are relevant or that you should have in your consideration -- sorry, really three.

The first is that the assessment of prudence must be based on facts which were known at the time.  The second is that the assessment of prudence must have regard to the evidence relating to reasonable alternatives or alternatives that were reasonably available to the party at the time, here OPG.

And the third is that a poor outcome does not govern the assessment of prudence.  And let me just say with respect to that latter point, I don't for one minute agree that what was achieved here by OPG can in any way be characterized as a poor outcome, but to the extent the Board's assessment of prudence was driven by its view of the negotiating result achieved by OPG, that, in my submission, would not be a basis for a finding of imprudence.

And I will just give you a few cites that I would ask you to take away.  The first is from the Enbridge decision, which I have given you, the decision of the Court of Appeal quoting from the Board's own decision in the underlying case.  And the reference is to page -- sorry, paragraph 10 of that decision, which can be found at the bottom of pages 3 and 4.

And then the second reference that I will ask you to turn up is to the Union Gas decision in RP-2011-0029.  And this decision also engaged, like the Enbridge case, gas costs and, in particular, gas costs on the Vector pipeline.  And there was a question of prudence.

The paragraphs that I just ask you to have regard to is -- and they're doubly marked, but the first is paragraph 75, or 2.35, where the Board says:
"In every circumstance where the Board is required to consider the prudence of any action by a regulated utility, it is engaged in a review of the reasonableness of the utility's action at a given point in time.  The retrospective nature of such a review is inescapable."


So that is my first submission I made to you in relation to prudence.

The second submission, if you turn over the page, can be found at paragraph 2.49, or paragraph 89, where the Board says:
"The Board must consider the alternatives available to Union in 1997 to accomplish an appropriate balancing of its supply arrangement."


So that is the consideration of alternatives.

And then, lastly, just turning back the page, is to paragraph 2.36, where the Board says, in the middle of that paragraph, the sentence beginning, "A prudent decision":
"A prudent decision by a utility to enter into contractual obligations for an extended period is made on the basis of reasonable assumptions covering the period subject to the contract."


And obviously reasonable must be based on the facts known at the time and alternatives.

And then the Board goes on:
"A poor outcome does not govern the assessment of prudence."


Here, the original panel did not find that OPG's decision to settle Strabag's claim -- which was in the amount of $90 million for its pre-2008 loss -- it did not find that OPG's decision to settle that claim advanced by Strabag was imprudent, or in any way unreasonable, or not the best alternative available to OPG.

Nor did the Board find that negotiating an amended design-build agreement, in relation to the Niagara Tunnel, with Strabag, was imprudent, or unreasonable, or in any way the incorrect result.

Indeed, in my submission, the implication of the Board's decision, when you read it, is that OPG followed the correct course.  And indeed I submit that that was the only conclusion, or the correct conclusion, on the basis of the evidence.

The implication of the Board's decision is it agreed with those courses of conduct.

What it disagreed with is the amount that OPG settled at, and it disagreed with the terms of the amended design‑build agreement, at least as they relate to incentive.

But the course of conduct itself, in my submission, the Board did not disagree with.

Ultimately it's OPG's submission that it acted reasonably in negotiating a favourable settlement of the pre-2008 claims that precisely followed the DRB recommendations.  Both the settlement and the amended design‑build agreement produced good results for ratepayers.

OPG settled the pre-2008 cost dispute for between -- and I will just give you a range -- between $0.44 based on Strabag's cost figure of $90 million, or $0.52 on the dollar based on, and you will have seen in the evidence a reference to a $77.4 million figure, and that's the result of an audit that OPG did.

OPG audited Strabag's $90 million claim and determined that it could substantiate $77 million of that, so between 44 and 52.  I won't belabour this point.  It is reflected in our submissions.

Throughout parties' submissions, they talk about the 77.  I don't accept that that is the correct figure, and the reason why I don't accept that that is the correct figure is that Strabag itself never agreed with OPG's auditors.

So what you have is an amount that was -- that remained in dispute.  That ultimately was pushed to one side in that OPG agreed that it wouldn't require an additional payment by Strabag in the event -- in the event it met certain target incentives, which he it did.

But whether you use the $77 million or the $90 million is really, in my submission, of no moment.  The settlement that was negotiated by OPG was reasonable.

MS. HARE:  Mr. Smith, please remind me, is that new evidence?  That --


MR. SMITH:  No, no.  There is -- I can provide you with the cites, but if you -- are you referring to the fact that OPG -- that Strabag did not agree?

MS. HARE:  Right.

MR. SMITH:  No, there was both written evidence and there was testimony in relation to that.  And it was the -- I am trying to remember the amount of the clawback.  I think it was about $5.6 million, but I can give you the cite.  But it is reflected in the record.

MS. HARE:  Thank you.

MR. SMITH:  So let me just give you -- actually, while I am just right there, I do have a note of it.

So there are two places -- actually, it is really one place you can see that.  It is in the answer to SEC 41, attachment 16.  So the full cite is Exhibit L4.5, 17-SEC-41, attachment 16.  And you will see that discussion of, first, Strabag rejecting the results of OPG's audit and it issued what is called a "Notice of intent to commence informal resolution" under the amended design-build agreement.  And then it was ultimately resolved through what is referred to as Dispute Resolution Notice 001 pursuant to the amended design-build agreement, whereby the parties agreed that, if Strabag met the substantial completion date and did not exceed the target cost -- which it did -- then OPG would not claw back the disputed $5.6 million, which is roughly the $0.44 on the difference between $77.4 million and $90 million.

So that's the evidentiary cite for it.

MS. HARE:  Thank you.

MR. SMITH:  So with that additional backdrop, let me turn to the decision itself, and the two disallowances that we are challenging.  And I will just give you, before I do that -- I gave you attachment 16.  You should look at attachment 17, Mr. Singer reminds me.

So let's turn to page -- tab 1 of OPG's motion record, pages 31 to 33.  And we have excerpted at, or extracted at, tab 1 the Board's decision as it relates to the Niagara Tunnel project in its entirety, as well as the Board's decision in relation to the tax loss carry-forward.

So where I would like to begin is at page 31.  And page 31 of the decision reflects the Board's first disallowance.  So, the pre-2008 disallowance.

And in the middle of the page, side-barred, what the Board says is:
"The Board is not satisfied that paying Strabag $40 million for its claims up to December 2008 was prudent.  This Board finds that the non-binding recommendations of the Dispute Review Board were reasonable and that some level of shared responsibility between OPG and Strabag was appropriate."


And then this is the guts of it:

"However, paying a $40 million settlement (44 percent of Strabag's 90 million claim) is excessive in the Board's view.  There were five issues of dispute that were referred to the Dispute Review Board.  The Dispute Review Board found that OPG was not responsible for three of the five issues and that OPG had only joint responsibility for the remaining two.  No evidence was filed on the relative value or cost of the five issues.  And then OPG's witnesses testified that the five issues were not quantified."


And then the Board says at the bottom of the page:
"The Board is unable to find that a $40 million settlement of Strabag's claim was prudently incurred."


As I said at the outset, in OPG's submission, the original panel misapprehended the purpose of the DRB, Dispute Review Board, and the implications of its finding of differing subsurface conditions.

And I say that it did so really in two ways.  First, the primary role of the Dispute Review Board was to determine whether differing subsurface conditions existed, however they existed.

As the report says -- and if I can ask you to turn to our motion record at tab 4, this is the excerpt of the Dispute Review Board report.  And in the very opening paragraph what the DRB says is that it met with the parties in Niagara Falls, Ontario, to hear the Strabag dispute with Ontario Power Generation owner regarding alleged differing subsurface conditions DSC encountered in the Queenston formation portion of the tunnel between station 0 plus 6806 metres and approximately 2 plus 200.

What the DRB ultimately found is that there existed differing subsurface conditions with respect to the excessive overbreak, provided the defective provisions of the -- what they called the geological baseline report, or overlooked, because the baseline report contained potentially misleading statements that make the contractor's position reasonable.

In a nutshell, it's OPG's submission that there was not, contrary to the Board's finding, five issues in dispute that should have been and were not quantified.

In my respectful submission, what the evidence shows is that there was one dispute in issue.  The one dispute was whether DSC existed, and that dispute matters, because if there were differing subsurface conditions, the evidence is that that was OPG's responsibility under the design-build agreement, and there is no question about that, nor is there any question about whether that was a reasonable term of a design-build agreement.  The evidence was that it is.

And you can see, in my submission, this fundamental point reflected in several places, not only the tab I just took you to, but you can also see it reflected in OPG's prefiled evidence, and that can be found at tab 2 of our motion record, which is -- and I would refer you to page 99.

And at the bottom of page 99, at line 20, the evidence is that:
"Strabag's fundamental position was that OPG remained responsible for the consequences of the geological conditions different from those enumerated in the GBR, geological baseline report, and that the actual conditions experienced in tunnelling were different."


And this is the point:
"Strabag claimed that DSC, differing subsurface conditions, were evidenced by large block failures, excessive overbreak, inadequate 'stand up' time (insufficient time to install rock prior to rock failure).  Strabag further claimed that the Table of Rock Conditions and Rock Characteristics in the GBR failed to adequately describe the rock conditions encountered and either represented a DSC on its own or, alternatively, confirmed the presence of DSC.

"Strabag's position was that any changes that it made to the means and methods of rock support were the result of DSC rather than the cause of DSC."


And you can see that reinforced -- and please just make a note of it.  You can see that position reinforced or further reflected in our supplementary motion materials at tab 2, because there, what we've set out are Strabag's dispute notices under the design-build agreement.  So these are the notices where they're setting out, We have a claim for differing subsurface conditions, and they point to the reasons why.

And then the other cite I will give you is the superseding business case for the project where, again, this point is reinforced, and that cite is Exhibit -- and unfortunately I don't have this in the materials, but it is Exhibit D1, tab 2, schedule 1, Attachment 8-B, at page 2.

So, in my submission, what you have, looking at the evidence in its totality, is you have a claim by the contractor that DSC exists and that DSC -- as a result of DSC, the contractor had to change the means and methods by which it would tunnel the Niagara tunnel and that OPG was solely responsible for that.

And it pointed to five reasons why DSC existed.  But in my submission, whether any one of them exists, you have differing subsurface conditions.  And because you have differing subsurface conditions and because the means and methods were all to address -- or the costs relating to means and methods were all to address differing subsurface conditions, it leads you to the conclusion that it doesn't matter whether you had one example of DSC, two, three, four, five, or any number.

It is an instance where, if DSC exists, it is the responsibility under the contract, unequivocally, without dispute, OPG's.

And whether this helps you or not, a way to think about it is, for example, a claim for negligence.  If you're claiming that a doctor was in the performance of -- pick a surgery -- knee surgery, you may claim that the doctor was negligent in performing the surgery because she or he left the sponge in; they put the wrong sutures in; they followed the wrong procedure.  There could be any number of things that you refer to as particulars in your statement of claim.  But if any one of them are there and they amount to negligence, you have a successful claim for negligence.  And in my submission, that's really the only thing that was happening at the DRB.

You had a claim or where Strabag was saying, We've experienced DSC.  We've incurred costs in relation to DSC.  Those, OPG, are your responsibility.


And ultimately what did the DRB do?  The DRB agreed.  Now, it disagreed that a DSC was made out in relation to some of the things that Strabag pointed to, but there is no doubt that it agreed in relation to two of them, those being -- and you can see that conclusion at our tab 4 of the motion record.  Again, this is the DRB conclusions and recommendations.

And then what you have there is the conclusions and recommendations.  And you will see that what the DRB ultimately concludes is that, in relation to excessive overbreak and in relation to the inadequate table of rock conditions, the Board finds that there is a DSC.

And what the Board then recommends that OPG and the parties do is set out at page 18 at the bottom, they say:
"Since the development of the GBR was the mutual responsibility of both parties, we recommend that the parties negotiate a reasonable resolution based on a fair and equitable sharing of the cost and time impacts resulting from the overbreak conditions that have been encountered and the support measures that have been employed.  Both parties must accept responsibility for some portion of the additional cost, but at the same time the contractor must have adequate incentives to complete the work as soon as possible."


And I will come back to that.

MS. SPOEL:  Sorry, Mr. Smith.  Can I just interrupt you for a second?  I am not sure that I understand your analogy to, you know, five different ways a surgeon might be negligent in performing one knee surgery.  Clearly if your knee is ruined, your knee is ruined.  It doesn't really matter which cause.

But this is a tunnel that extends over some distance, and I do see that it says here in the report that the contractor has no claim for any DSC in the 800-metre-long section which is the St. David's Gorge.

So --


MR. SMITH:  I can answer that.

MS. SPOEL:  The finding that there is some DSC, does that mean there's DSC for everything?  Or is it -- or how do I deal with that?  Or how do we deal with that comment that, in certain areas, there is no claim?

MR. SMITH:  Let me answer that.  Let me answer that in two ways.

The first is, in my submission, it does mean that the analogy holds -- and it is important in two respects.

The first is, the Buried St. David's Gorge was specifically excluded because of the way in which Strabag bid and was ultimately awarded the RFP.

So they couldn't have a claim for DSC in relation to that.  OPG had a contractual defence, not related to the actual differing subsurface conditions.

But let me answer it another way, which is that tunnelling in relation to the Buried St. David's Gorge took place chronologically after -- and I will get you the cite, but it took place after Strabag had put in place the means and methods to resolve the issue of DSC.

So it had already incurred the costs that it was claiming for, and so there are no incremental costs in relation to the Buried St. David's Gorge.

And I think you can see that -- let me just see if I have that.  So if you look at the tab 2 of the -- of supplementary motion record.  And what you have there -- and this is dated November 5, 2007, so it just predates when Strabag got to the Buried St. David's Gorge.

And there is, just so you have it, in OPG's pre-filed Evidence, a chronology which you may find useful.

So what Strabag says there, on page 2 of its notice is, third paragraph:
"Since the collapse, Strabag has reacted immediately and in continuous consultation with the designer, its local geotechnical expert, outside experts, and the OR --"


Which is owner's representative.

"-- to mitigate the delay and to develop the progress of the project.  The main mitigation measures included the development of pre-excavation rock support and the modification of TBM --"


Which is the tunnel boring machine.

"-- and equipment as a consequence.  Only with these substantial changes has it been possible to safely overcome the differing subsurface conditions."


And let me just give you an additional cite that you can take away.  You can also see that Strabag changed the means and methods, which is what I have just described for you there.  Also take a look at pages 71 to 72 of OPG's pre-filed evidence, which is D1, tab 2, schedule 1.

The related error in my submission that the Board made was that it -- the related error that the Board made, in my submission, was that it looked for a cost attribution where there was no cost attribution.

And that is because -- two reasons.  One, the first is that the role of the DRB, unlike a court -- and where this is where the analogy falls apart -- unlike a court, the Dispute Review Board is made up of tunnelling experts.  And their job is to make recommendations about how a tunnel can get completed.  It is not to ascribe cost consequences to any particular item.

And you can see that at our Supplementary motion record.  And this is cross-examination by Mr. DeRose.  And if I can ask you to turn to page 64.  I won't read it all, but there is cross-examination by Mr. DeRose.

And what you will see there is Mr. Everdell is testifying.  He starts at the beginning that costs were not identified.  They were not broken down.  And then he is asked why.

And two things, for your reference.

Mr. Everdell was the other OPG witness who testified.  He had been involved -- it is actually remarkable.  He had been involved with the Tunnel for his entire 30-plus career.  From the days when this was just a glint in someone's eye he was on the project team, all the way through to completion.

And then Mr. Ilsley chimes in.  And the point there is, what he says is, and he has sat on many, many, many -- I think it is 16 dispute review boards, that you only -- at the bottom of page 19:
"You only hear the merit side first and then the recommendations of parties and then based on your recommendations can negotiate the costs.  And if they further disagree as to those costs, they can bring those disputes to the Board also.  That's the usual form."


And then the cross-examination continues.  And this is the other point, and it reinforces the interconnectedness of the items.  Mr. Everdell says:
"I think they are all interconnected.  I mean, they are not really discrete, so they overlap.  And Strabag had been claiming a $60 million loss in total for all of this DSC claim."


So where does that take OPG, the findings of the DRB, as it relates to differing subsurface conditions?

And you see this -- and you needn't turn it up, but what you see is that the Board -- that OPG took the Dispute Review Board recommendations that there be a negotiated solution, and I just want to pause briefly to make this submission in relation to a negotiated solution.


The Board will understand this intuitively, I think, because of your own settlement conference guidelines, and what people do in settlement conferences is inherently compromise.


But there was a lot of evidence before the Board and specific evidence in relation to the Seymour Capilano panel that litigation with your contractor over large projects is a very bad idea.  And that's because you run the risk of the contractor downing tools and having to litigate the matter and find a replacement contractor.  And here, of course, you have a very large tunnel boring machine many metres below the grade.  What are you going to do with it?


And the evidence was clear on this point.  Litigating is a bad solution to a dispute with your contractor.  And, indeed, OPG took -- and there is no question of the prudence of this or the reasonableness of this.  OPG took specific advice from its -- what is called its CLOC, and I am going to get that name wrong, but it is -- let me just -- no, no, before you tell me.


DR. SCHWARTZ:  It's the Contract Litigation Oversight Committee.


MR. SMITH:  That's right.  And that was made up of a number of experts, and their advice -- and there is no question about the reasonableness of this -- was that it was to negotiate a reasonable resolution.


And what is interesting about what ultimately happens here is that OPG negotiates a settlement, whether it is 44 cents or 52 cents on the dollar, in relation to one overarching DSC claim by Strabag.  And in my respectful submission, by any measure, that was both supported by the evidence and reasonable.


There is no evidence, in my submission, that Strabag would have taken less than that.  And if I can -- and certainly no evidence that Strabag would have absorbed -- where it had been successful in asserting a DSC, that it would have absorbed between 84 and 87 percent of the costs relating to its claim.  And that is the implication of the Board's decision.


And if I can take you to more evidence.  What you have is at -- and this is relevant in two respects, but you have further cross-examination by Mr. Millar in relation to Mr. Young -- Sorry, to Mr. Young, at page 126 of the transcript.  And that can be found at the motion record at tab 3.


I will -- just make a note of it because I am going to come to it later.  And also in response to questions from Member Long at pages 147 and 148.


And the implication of that cross-examination is that, if Strabag were forced to incur losses, notwithstanding the damage to its reputation of walking away from a project, that it would have done so and that it was very close at the end of the day.


And in my submission, what you're left with is a situation where you're negotiating an agreement between 44 and 52 cents, and does that fall within the range of reasonableness?  And is it consistent with the evidence?  And the answer is yes.  And is the Board's conclusion that Strabag would have taken 84 to 87 percent write-off consistent with the evidence?  And in my submission, the answer to that is no, based on the evidence.


Let me turn to the second disallowance, and that can be found, turning back to the decision, at page 33.


And here what we're talking about -- it is tab 1, page 33.


And here what we're talking about -- and it starts at page 32, but really at page 33 -- is the Board's $60 million disallowance relating to the amended design-build agreement.
And what the Board says in the side bar passage is:

"Under these circumstances, the Board finds that the incentives offered to Strabag through the amended design-build agreement were excessive.  OPG understood that a contractor default was a potential risk, and, indeed, it took steps that should have mitigated that risk through a letter of credit and a comprehensive parental guarantee.  However, when it came time to renegotiate the design-build agreement, OPG did not properly use its leverage to secure a more favourable deal.  The Board will disallow recovery of $60 million."

And then the Board goes on to say:

"The Board is mindful of the Dispute Review Board's recommendation that Strabag have appropriate incentives to complete the work.  However, in the Board's view, the amended design-build agreement provided adequate 'incentive' even without the specific incentive clauses.  OPG agreed to pay Strabag hundreds of millions of extra dollars more than was provided for in the original design-build agreement.  In the Board's judgment, the provision for incentives above this was not necessary and not prudent."


It is important to understand, in my submission, what the $60 million represents.  The $60 million is the full value of the incentive in the contract.  And you can see that in the motion record at tab 2, at page 110.  And just make a note of that.  But it is made up of really three components.  The first is an interim completion fee of $10 million upon completion of TBM mining activities on March 30th, 2011; a further payment of 10 million on substantial completion; and then ultimately a maximum incentive of $40 million -- so 10 plus 10 plus 40 -- for meeting cost and schedule incentives, which it ultimately did.


And there was a hard cap on the incentive of 40 million that it could hit for that.  And Strabag met it.


And if you think of that $60 million, even that overstates, in my submission, the real profit that Strabag achieved or could reasonably have achieved under the contract, because what you have to remember is that deducted against this amount is some amount for the loss that Strabag didn't recover on its $90 million or $77 million claim.


So it settled at 40 million and left, therefore, 34 million or more on the table.  That would obviously be deducted against that, so even the sixty overstates it.


And then you have evidence doing that calculation directly from Dr. Young, which I will take you to.


So the question, in my submission, is:  Is there evidence to support the conclusion that Strabag would have worked for essentially an additional five years for nothing?  And I say "nothing" advisedly, because, in my submission -- and this is responsive directly to Board Staff's submission at page 16 of its submission -- for‑profit businesses are not in the business of operating on the basis of cost recovery alone.  There is no business that operates on that basis alone.


And that is the implication of the Board's decision, that OPG had sufficient leverage in its negotiations to compel Strabag to stay on the job working for nothing but flow-through cost recovery.  And, in my submission, that conclusion is inconsistent with the evidence.


MS. HARE:  I'm sorry, Mr. Smith.  Do you know that for a fact?  Do you know for a fact that they made no money?  How do you know that?


MR. SMITH:  Well, that is the evidence.  Because they --


MS. HARE:  That's not the evidence.


MR. SMITH:  Yes, it is.


MS. HARE:  There is no evidence of how much they made or how much they could make.  I don't want to argue, okay? My presiding member here is looking at me in a yank my chain here.


MR. SMITH:  No, no.  I can give you --


MS. HARE:  But you're making statements, and I just want to make sure, because it is important that it can be substantiated.


MR. SMITH:  No, no.  I am happy to take you to the evidentiary cite for that.


So if you go to -- let me just pull it up.  The first cite, let me take you to -- the first is the structure of the amended design-build agreement.


The amended design-build agreement was an actual cost contract.  So that is the structure.  So as it relates to cost, I say that the evidence supports that what they were entitled to was cost recovery, and just cost recovery.


What you then have is the profit that Strabag made or could have made on the contract.  And the evidence that you have is directly from Dr. Young.  And if I can ask you to turn to -- let me just make sure I've got the right page -- transcript pages 124 to 125.


MR. QUESNELLE:  What tab is that under?


MR. SMITH:  I am just going to pull it up to make sure I have the right tab for you.  It is in tab 3 of our motion record.  And it begins at pages 124, and it is cross‑examination of Dr. Young by Mr. Millar.


And this is -- it starts and gets at the $26 million figure that I talked about.  So he says, at line 8, OPG paid $40 million.  So at that point there was -- Strabag had lost, let's say, $34 million.


He really -- and then goes on that, beyond that point in the new contract, there were two completion incentives that were built into the contract, each worth $10 million.  So that would take Strabag's to, let's say, $14 million.  And beyond that, there was a $40 million bonus incentive for cost and schedule completion.  So that takes Strabag's profit to something in the order of $26 million.


And then Mr. Everdell does the math that I had referred to earlier.


And then you go over to page 125, in the middle of the page, at line 11, and it says -- Mr. Millar asked a question and Dr. Young says:

"But that wasn't just an estimate.  That was really a contract that reflected actual cost with incentives.  So the only profit that was in the new contract was the incentives.

Mr. Millar:   So their costs don't include actual profit?

Mr. Young:   No, they do not."


So I will give you an additional cite to SEC 41.  It is attachments 18 and 19.  Because OPG was entitled and did audit Strabag's actual costs.


So what it -- what OPG paid for, in my submission, and what the evidence is was Strabag's actual costs plus these incentives.  And these incentives, the evidence is, were the only profit reflected in the contract.


So in my submission you are left with a situation where the evidence shows that the only profit available to Strabag was the incentives.  And the implication of the Board's decision is that there was no incentive.  Or the original Board's decision was that there was no incentive left in the contract.


And if I -- I promised earlier to take you to this, and since we're here, we might as well continue.  At the bottom of page 125,  Mr. Millar asks:

"And in OPG's opinion, is that a fair sharing of the costs by Strabag, the additional costs?


Dr. Young says:

"Yes, it is.  Again, if you look at when the settlement was reached, Strabag and OPG effectively had to split those costs, and it really reflected Strabag having an incentive to go forward with the ability to earn a profit."


And then it goes down again.  Mr. Millar asked the direct question:

"You didn't think you could squeeze them further?

Mr. Young:  We could not squeeze them further.

Mr. Millar:   And they would have walked away?

Mr. Young:  They would have walked away.  It was fairly close, at the end of the day."


And then Mr. Everdell:

"They, of course, wanted to minimize their losses and they didn't want to incur additional losses going forward at that point."


And that is down at line 20.


And then, if I could just give you one additional cite, and it is pages 147 through to 148.  And these are questions asked by Member Long, and Member Long there is referring to the parental guarantee and the indemnity.


And two observations about this.  Well, really three.  The first is, if you look at the evidence, beginning at the bottom of page 147 is Dr. Young's direct evidence that the parental guarantee and the indemnity would not have covered Strabag's losses.


Because it is important to bear in mind what is happening at that time.  At the time the agreement is negotiated, they're only part-way through the tunnel and Strabag is saying already, we're incurring a loss of $77 to $90 million.


The evidence is they would have lost, as Mr. Young --Dr. Young -- says they would have lost an additional $4 or $5 million on the project to complete it.


And clearly the security wouldn't have been enough.


And then Member Long asks, she says her final question, and she asked to reconcile the incentives.


And this is the evidence from Dr. Young, which I think is important.  He says at line 12:

"I think if you look at the overall picture, the total picture of a contractor completing this project at the kind of profit level that they completed it at, including the incentives, we would not have found a contractor to complete it at that cost.  If you set out -- everybody knowing what they know now, set out to start contracting.  So I think Strabag did effectively almost do us a favour by staying on the job and doing it under the conditions they were under, versus the kind of conditions and the kind of profit that they would have expected in undertaking the project straight up."


In other words, if everybody knew at the outset what they knew now.


And then Member Long asked:

"Did you approach any other contractor?

Dr. Young:  No, we did not.  But again we were clearly advised by our experts --"


And that goes back to what I talked about at the outset.

"That, in the situation we were in, the best outcome was to negotiate a target-based contract at that point of the renegotiation."


So, in my submission, the evidence is entirely consistent with the reasonableness of the outcome that OPG negotiated, and inconsistent with the conclusions of the Board.


And I would just make one additional finding -- one additional comment in relation to the Board's stated basis for the disallowance.  And it relates -- going back to page 33 of the Board's decision, the Board points there at page 33 to two things.


The first is, it says OPG -- and this is the second full sentence:

"OPG understood that a contractor default was a potential risk, and, indeed, it took steps that should have mitigated that risk through a letter of credit and a comprehensive parental indemnity."


Two things about that observation:  First, when OPG recognized that a contractor default was a potential risk, it recognized that in the initial design-build agreement, and obviously by the time you get to the amended design-build agreement and the findings of the DRB, you're in a manifestly different situation having regard to the losses that Strabag was suffering at that point.


But the more fundamental point is the reference to the letter of credit and a comprehensive parental indemnity.  And I would simply say, in relation to that, that the guarantee and the indemnity are in the context of a default by Strabag.


In other words, if the matter ultimately gets litigated and it is found that Strabag is in breach of the agreement, then OPG would have recourse to this security.


But two observations to make about that:  First, Dr. Young testified -- and I took you to this before -- that the security was inadequate.  But the more fundamental point is -- and this harkens back to what I said before about DSC -- the availability of this is entirely dependent upon OPG being able to establish that it was Strabag in default under the contract.


And if the underlying dispute is whether there is differing subsurface conditions -- and you have the DRB finding that there existed differing subsurface conditions -- there isn't a basis in the evidence to conclude that OPG ultimately would have prevailed.


So in my submission, the reference to this security, even if it were adequate, wouldn't apply in these circumstances, but it wasn't adequate, in any event.


The other place I mentioned before -- and this just responds to your question, Member Hare, about the evidence in relation to actual costs.  And I'll just giving you another cite, which is beginning at D1, tab 2, schedule 1, page 116, under section 11, which deals with cost and schedule tracking under the amended design-build agreement, and that talks about the audit process that was undertaken by OPG.


By way of final response in relation to this profit question -- and then I will wrap up and turn it over to Mr. Keizer -- Board Staff refers to this in its submissions, and I would simply say this in response:  First, the profit analysis that Board Staff offers in its submission is nowhere reflected in the findings of the Board.


So this isn't an instance of the Board pointing -- of Board Staff pointing to findings that were made by Board Staff of profit.


So it is important to understand that.


The second point, though, is that the references relied upon by Board Staff alternate confusingly -- and, in my submission, wrongly, and it is important to look at them closely -- between the initial design-build agreement, which did include a profit component included in the cost, which makes it difficult to analyze, and the amended design-build agreement, which doesn't.


And in my submission, that analysis, as a result of that, is fundamentally flawed.  And, indeed, if you go back to -- and this is reflected in the evidence, and I can give you a cite for this too, but the $40 million -- sorry, I have spoken about it already, where it is reflected in the evidence.


You have to remember the settlement that OPG had with Strabag and the $40 million number.  OPG was entitled to and did audit the full amount of the claim, and what it paid was no amount of costs.  So the 40 million was just cost.  So there is no profit component.


And then my final submission in relation to all of that is you're really left with the evidence of Dr. Young that I took you to directly, which talks about the actual cost plus the profit.


So, in my submission, that closes the loop on the profit analysis.  And so what you have is there was no amount in the contract under the amended design-build agreement for profit.  You had cost plus incentives.  And in any, in my submission, common-sense reading of the Dispute Review Board's decision, when it says in relation to a for-profit enterprise "There must be an incentive for you to complete the project," that can only mean some opportunity to earn something by way of a return, and that's what was negotiated ultimately by OPG.


In my submission, the Board made -- respectfully made the errors that I have identified, and we would ask for the deferral account set out in our submission.

Subject to any additional questions.


MR. QUESNELLE:  Thank you, Mr. Smith.


Okay, Mr. Keizer.  You're going to be next.
Submissions by Mr. Keizer:


MR. KEIZER:  Good morning, Panel.  As Mr. Smith had indicated, I'm going to deal with the tax loss portion of the motion for variance.

In its application, OPG sought a tax allowance for tax expenses for 2014 and 2015.  OPG incurred an operating loss in 2013, and it did not apply that regulatory tax loss to decrease the forecast of the tax expense in 2014.


The loss arose as a result of the nuclear operating loss, which is attributable to the production levels.  OPG absorbed the effect of that loss and the consequences of the loss.  It did not seek to recover any aspects of that from ratepayers or to be able to.  It bore the production risk, and it also bore the resulting loss.


The Board, in its decision, directed OPG, nevertheless, to carry forward that loss as a tax loss and to apply it against taxable income, thereby decreasing the allowance for tax expense that would find its way into the revenue requirement.  And the Board did so on the basis that it was applying the Distribution Rate Handbook and the approach set out in the Handbook.


That is the nutshell, just the brief facts of what the decision actually did.


I think underlying the decision there are two aspects, and within each of those aspects, there are the errors which has been the reasons for this motion, and maybe what I can do is I will deal with each of those aspects in turn.


The first aspect is that the Board considered but did not correctly apply two cases that were before it in final submissions.  Those cases were EB-2007-0744, which involved Great Lakes Power Limited.  I will refer to that as the Great Lakes Power case.  And then, also, there was EB-2007-0905, which was OPG's first appearance before the Board.


The circumstances with respect to those decisions is the Board concluded in the decision or the panel in the current decision concluded that the circumstances in these two cases were unique and are not comparable to OPG's current circumstances.


And particularly with respect to the Great Lakes Power case, there, the uniqueness was that the circumstances in the Great Lakes Power EB-2007-0744 proceeding were unique, as Great Lakes Power conducted both regulated and non-regulated businesses.


That was the essence of why the Board concluded that OPG's circumstances, as put forward in the most recent case, were different.


But this is incorrect, and I will go through it in some detail as to why that conclusion is incorrect with respect to the fact that OPG is unique.


In fact they're not unique, and the circumstances in the Great Lakes Power case were or are directly analogous to the circumstances that OPG has in this most recent payment amounts case.


And with respect to the 2007-0905 case, the Board found that the circumstances in the OPG's first payment amount proceeding were unique and the Board's finding in that case resulted from the absence of information and the Board's uncertainty regarding OPG's tax calculation.  That was the basis in which the Board then in the most recent case attempted to distinguish OPG's circumstances in that case from the case earlier in 0905.


Again, this in our submission is incorrect and that the circumstances, again, are analogous.  And in the circumstance the Board did consider tax losses and did apply appropriate regulatory principles in assessing those tax losses.


The Board also stated in its decision, in this most recent payment amounts decision, that OPG referred to two decisions in which the Board did not apply the policy.  And by the policy, meaning the application of the Distribution Rate Handbook.


But in actual fact the Board did, in the Great Lakes Power case, explicitly and clearly apply the Distribution Rate Handbook, in fact interpreting the application of the Distribution Rate Handbook.  And I will speak about that as well.


That, I will deal with as what I would call the first aspect of the Board's decision.  And it will require, unfortunately, some jumping around between decisions as I take you through them, but hopefully we'll be able to weave our way through.


The second aspect of the Board's decision for which this motion is motivated is that the Board stated that OPG made a decision to maintain its then current payment amounts for 2013.  And then the Board went further to say, in that context, the fact that OPG incurred a tax loss was a risk OPG decided it take on its own accord and should not change the application or treatment of the Board's tax loss carry-forward policy.


Our submission is that this conclusion isn't based on fact.  That there was no evidence led by OPG with respect to its motivation relating to tax loss or potential production loss in 2013 as to why it didn't make an application.


It was not raised by any evidence by any other party and, to our knowledge, wasn't evident on any element of cross-examination.  So there is no evidentiary basis for that conclusion.


And so, if there is no evidentiary basis for the conclusion, then I think it is quite settled law that a finding of fact, based on no fact, is an arbitrary conclusion, and therefore is an error.


So, in respect of those two aspects, I think it is there that the threshold test can be founded as having an identifiable error and that the Board, with those errors, passed the element of the threshold test.  And I will come to the threshold test in more detail in a moment.


But I think the key aspect is that with respect to those two aspects and those elements, is by incorrectly applying the case law that was before the Board and also by resting on a conclusion for which there was no facts, the Board failed to consider a material issue.  And if it had looked at those decisions in a correct manner, it would have considered whether the ratepayer, which incurred no consequence associated with the production loss and suffered no cost with respect to it, should benefit both from, one, avoiding the consequence of that loss, and two, benefit from the loss being carried forward to be applied against taxable income and a corresponding reduction and the tax expense within revenue requirement.


That is the material issue.


And in effect, whether the principle, the regulatory principle of the benefits follow the cost should have been considered and applied where the nature of the loss would have been considered, the associated party as to who that -- the benefit associated with that loss should have been allocated to or attributed to and then the appropriate conclusion with respect to revenue requirement.


That is the element of the material issue which the Board did not take regard to, because of the manner in which it dealt with the two cases that are referred to and also its conclusions with respect to OPG's motivations.


So, but for those errors, the material issue of whether the ratepayer should benefit and -- when they had not incurred any of the consequences of the loss, would have been considered, I think the benefit, in our submission, is that the regulatory principle of the benefits follows the cost, which have been discussed in a number of OEB cases, should have been applied and would have been applied in respect of maintaining the revenue requirement as proposed by OPG in respect of the tax allowance.


So let me deal in a bit more detail with respect to that first aspect, which is the manner in which the Board dealt with the cases that were before it.


So, as I indicated, the Board, in our submission, erroneously concluded that OPG's -- and this is a quote:

"OPG's circumstances in 2013 are distinct from the two referenced Board cases, the Great Lakes Power case and the case in 0905."


And so, in each case, the Board made a determination as to how OPG's circumstances in the application were unique.


So let me talk first about the GLPL decision, or the GLPL case.  In that case, the Board -- there, the Board looked at the circumstances for the GLPL case and focussed on one element of that case, which was that GLPL conducted both regulated and non-regulated businesses within its corporate structure.


And in the 0321 case, the recent case, the Board's decision, the Board said, well it addressed the fact that the corporate tax loss carry-forward arose due to losses in Great Lakes Power Limited's non-regulated business.


And the Board then went on to state that OPG's circumstances in 2013 are distinct because there is no evidence filed to indicate the tax loss was related to OPG's non-regulated businesses.


So the determination of uniqueness, the decision that the Board made with respect to why that Great Lakes Power case doesn't apply, is because it said there is no information related to the non-regulated businesses of OPG.  That's why we wouldn't -- that's why there is no further consideration of what the GLPL case actually sets out.


But in actual fact, the Board ignored pages 41 to 44 of the GLPL case, which is set out at tab 12 of the motion record.


In the GLPL case, the Board explicitly considered the benefit of tax losses for GLPL's regulated business.  There are elements of the decision that deal with the difference between regulated and non-regulated business, but at pages 41 through 44, the Board explicitly deals with tax losses associated only with the regulated business.


So, like OPG, GLPL's tax loss arose in respect of the regulated business.  And, unfortunately, in the 0321 case the most recent, the Board only turned its mind to GLPL's unregulated businesses.


As well, the situation within the context of the GLPL case is that you have to also look at the nature of the loss.


So in that circumstance, the Board looked at and considered in the GLPL case a denial of the sought-after deferral account.


The deferral account related to past earnings with respect to GLPL that they had put into the deferral account, and in those circumstances, the -- and I think actually at page 43 of the decision, which is at page 139 of the motion record, it actually indicates there -- and it is actually not side-barred, but it is the paragraph that begins "the balance of the 1574 account."


And there it says, at page 43 of the decision, the Board stated:

"Since the Board has denied recovery of a major portion of Account 1574 --"


Because the Board denied that part of the decision.

"-- the amount denied would be excluded from GLPL's pre-2007 financial results and, thereby, indicating that GLPL would have incurred significant operating losses for the period 2002 to 2006."


So the implication was that the loss carry-forward would be in respect of operating losses, and it would be in respect of operating losses related to the regulated component of GLPL's business, again, analogous to Ontario Power Generation, which effectively had an operating loss and had an operating loss in respect of OPG's regulated business -- not unregulated business, as determined by the Board, but the regulated business.


So the element for which it says it is unique did not apply. So this is not a situation where the Board turned its mind to a particular component of the decision, interpreted that decision, and we're here today saying we don't like the interpretation that the Board made.


This is a situation where the Board made a conclusion in respect of that decision which was directly opposite to the conclusion that existed in the decision relating to the unique elements and the factual underpinnings between the GLPL case and the OPG case.


Now, Board Staff, in their submission, says:

"Well, never mind.  Don't worry about that, because if you've incorrectly applied the decision, that's okay, because you don't have to follow precedent.  You can ignore that."


But our submission is, yes, the Board doesn't necessarily be bound by precedent.  But there is a key distinction, and that is, where it makes reference to a past decision, where the past decision forms part of the Board's thinking and that thinking forms part of the ultimate conclusion, that the Board is expected to correctly apply the decision and not err by indicating circumstances that exist when, in fact, they didn't exist.


And so, in our submission, that underlies an error.


Now, SEC would say, Well, but if you go back to the GLPL decision, there is a distinction there, and that is because, well, is that the GLPL decision did not require the utility to reduce its taxes going forward because the amount of the denial would have been tax deductible.

But in actual fact, the GLPL decision dealt with that, and at page 42 of that decision, which is page 138 of the record, and it is in the first paragraph, the Board says, beginning where it says, "Board Staff and, it appears, GLPL", it says:

"Board Staff and it appears GLPL as well assumed that a Board decision to disallow recovery would require GLPL to file revised tax returns for 2006 and earlier years that exclude the Account 1574 accrual.  That would result in higher pre-2007 loss carry-forward than has been reported by GLPL to date, and the Board has accepted that assumption in its analysis and findings in issue."


Then the Board says:

"However, whether that is required -- is the required tax treatment or whether the earlier tax returns will be left unchanged and the disallowance deducted at 2007 or '8 tax returns as a loss would have no effect on the Board's findings on this issue."


And the reason why in the GLPL case the tax treatment had no findings on the issue is because the Board, after making the conclusion with respect to the operating loss and the operating loss arising as a result of the -- and being the consequence on GLPL.  And I note that because in actual fact the Board also said that, and it was clear that the ratepayers were not going to bear the consequence of that loss.  The Board made the conclusion that it was clear that at no time the ratepayers were going to bear the consequence of that loss.


And so in finding that, which again is analogous to OPG's circumstance, the Board then applied the principled approach which was, well, to the extent that that's there, to the extent that the loss has arisen, to the extent that the utility bears the brunt of the loss and there is a loss to be carried forward, then that benefit of that loss, because the benefits follow the cost, should be applied.  They applied a principled approach with respect to the consideration of that loss.


So by reaching the conclusion that the Board did with respect to the uniqueness of OPG relative to GLPL the Board did not then pursue the material issue of considering what was the nature of OPG's loss, who benefitted from that loss, and whether or not the benefit of that loss should be attributed to the ratepayer or to the shareholder, and should the principle with respect to benefits follow the cost should be applied?


In our submission, that principle should be applied and, in the circumstances, based upon the GLPL case, the benefits of the operating loss experienced in 2013 by OPG should be allocated to OPG, and the relief sought should be provided.


Now, the Panel also made a finding in the payment amounts decision that the cases that were put forward to it did not consider the handbook, and the handbook is the underpinning of the Board's decision with respect to tax loss in the payments amounts decision.


But in actual fact, the handbook was considered and particularly was explicitly considered in the context of the GLPL case.  And this is at page 43 of tab 12, 139 of the motion record.


And there what it did is the GLPL -- the Board went back and looked at the report that underpinned the Distribution Rate Handbook, and it considered the conclusions with respect to the Board when it was considering the application of tax losses in the context of 2006, the Distribution Rate Handbook, and the conclusions that were drawn.


And the Board in the GLPL decision actually underlined the conclusions that were stated in that Board report in 2006 where the Board had said in that report that it had no evidence before it to determine whether the loss carry-forwards are the result of revenue or expense variations and whether the loss carry-forwards arise for reasons that may be related to ratepayers.


So the Board, in looking at that in the Great Lakes Power case and in considering the Handbook, came to a certain conclusion.  And that is that the Board stated that although -- and this is at the side-barred portion on page 43 of tab -- sorry, 139, page 43 of the decision -- said:

"Although the Board accepted the position in the 2006 DRH, Distribution Rate Handbook, that loss carry-forwards should be taken into account in setting the 2006 rates, the Board does not believe that the position is applicable in all rates cases before the Board.  It is clear that -- from the highlighted sentence in the report of the Board that the Board attaches some significance to the reasons for the losses."


Then in interpreting the handbook, the Board then went further to say that -- which is at the bottom of page 139, the Board went further to say that -- and apply the benefits follows the cost principle says that:

"The pre-2007 losses of the distribution business should not be used to eliminate the tax provision for the 2007 test period.  The Board reiterates its view that the benefits of a tax loss should be realized by the party -- shareholders or ratepayers -- that bore the expenses or losses that gave rise to the tax loss.  The resulting losses should not be attributed to ratepayers but rather to GLPL, which sustained those losses and should retain the related tax benefits."


So on this basis, then, with respect to the GLPL case, you do have a circumstance which is analogous, and you do have a circumstance in which the benefits follow the cost principles applied, and you have a circumstance whereby the Handbook is actually considered, interpreted explicitly.


Now, with respect to OPG's first payment amount case in 0905, the Board also concluded that the circumstances in 0905 were unique and are not comparable to OPG's current circumstances.  And the Board, you know, made a finding that the Board's finding in that case resulted in the absence of information and the Board's uncertainty regarding OPG's tax calculation.


That was the basis upon which the Board, in the 0321 payments decision, said it was unique.


But, in that case, the Board -- and I can take you to page 148 of the motion record, which is under tab 14.  The Board quoted from the 0905 decision in its last payments amounts decision, and it quoted two components of the 0905 case.


It said that -- let me just find it here.  The Board said, and it is actually at the top of the page, that the Board is -- although the Board is not convinced that regulatory tax loss carry-forwards existed at the end of 2007, the Board's treatment of the tax loss is appropriate, and the Board is not making a finding that tax benefits of pre-2008 tax losses have accrued to OPG's shareholder.


And then -- the Board then leaves that and goes to the very end, and then says:

"The Board does not have the information necessary to determine the tax benefits which should be carried out."


And those are the elements of the case that the Board relied on in deciding that it was unique.  It looked at the top portion of the page and the bottom portion of the page.  But it did not consider the middle of page 148 of our motion record.


And in actual fact, there, I think there are some very important components with respect to it.


At the -- you will see that, where it doesn't consider it, it says, in the first paragraph on that page 148, it says, in the middle:

"The Board believes that the benefit of tax deductions and losses that arose before the date of the Board's first order should be apportioned between electricity consumers and OPG based on the principle that the party who bears a cost should be entitled to any related tax savings or benefits."


And then what the Board does is it then goes on and says, well let's look at two practical examples with respect to that during the period from 2005 to 2007.


Now, why is 2005 and 2007 important?  The reason it is important is because that is the regulated portion of time, in this case, which dealt with the regulatory aspects of OPG.


2005 would have been when OPG would be subject to the regulation; a prescribed price, but nevertheless regulated by regulation.  Not a pre-market -- not a market price which would have happened before that.


So the circumstances considered in this decision relates to the regulated business.  And they considered two elements.  One in which they considered the Pickering A return to service, which in that circumstance was an element which was favourable to the ratepayer.


And in the second bullet point on that page, they considered the regulated operations incurred an $84 million loss before taxes.  It was an operating loss that was borne completely by OPG's shareholders, and it was required to absorb that loss.


So it recognized the fact that, in that circumstance, the loss did exist.  That the losses were attributed to the shareholder and assumed by the shareholder.  Analogous circumstances to the current case.


It is not, as SEC has suggested, Schools has suggested, that somehow the 0905 case relates to the bifurcation between regulated and unregulated payment amount periods with respect to OPG.  Because, as noted, the 2007 element relates to the regulated cost and the time period considered by the Board is 2005 to 2007, which is a period of time in which it is regulated.


MR. QUESNELLE:  Mr. Keizer, I don't want to interrupt, but -- if you are very close to the end, we do have -- we have scheduled something for our break this morning.  So could you finish up after the break, if you are going to be any length of time at all?


MR. KEIZER:  I may be, I would think, about ten more Minutes.  Ten or longer.  Do you want me to --


MR. QUESNELLE:  We will take our break then, Mr. Keizer.


MR. SMITH:  Okay.

--- Recess taken at 11:15 a.m.

--- On resuming at 11:40 a.m.


MR. QUESNELLE:  Thank you.  Please be seated.


Are you ready, Mr. Keizer?


MR. KEIZER:  Thank you, Mr. Chair.  Where I had left off is I had dealt with the Great Lakes Power case and how it is analogous to OPG's circumstances in 2013, and I also touched on the case involving OPG's first payment amounts case, 0905, and showed that, before that Board panel, there were also a circumstance in which it acknowledged the benefits follows the cost principle, applied or considered it within the context of that decision, and did it in the context of factual circumstances which were also analogous to OPG's circumstances in 2013, and that the unique element and finding the Board made in the 0321 case was not correct in the fact that the element of which was unique didn't exist and that there was a clear parallel between the two.  I think -- and I also indicated that the issue in 0905 wasn't the distinction between the regulated and unregulated.  It, in fact, was in the context of a regulatory loss.


I think there is two elements that I want to touch on related to the 0905 case, and I think it is because it shows the line of thinking of the Board with respect to these matters, and I will do that very briefly.


The first element is that the Board correctly stated in 0321 that, in the OPG's first payment amounts case, there was some confusion as to the extent of the tax loss carry-forward, and so the Board asked the OPG in the next application to provide an analysis of its prior period tax returns.


But I think one of the things that is important with respect to that is the basis upon which it asked OPG to consider that tax analysis, and what it said in 0905 was -- and this is actually at page 149 of the motion record at the end of the third paragraph.  It said the analysis should be based on the principle that, if OPG is proposing that electricity consumers should bear a cost or should benefit from revenues, they will receive the related tax benefit or will be charged the related income taxes.


So, again, the Board considered in the context of that analysis that the benefits should also follow the costs, and that principle was consistent, and it was consistent with what its finding was in the Great Lakes case as well.


The other element of this case is that there was a reviewable error with respect to the 0905 case, and it was further taken up at that review hearing in EB-2009-0038.  And in that proceeding -- and I provided it yesterday, the excerpt, in a supplementary filing.  I am not going to dwell on it, but to note for you that at page 15 of the EB-2009-0038 case, at the -- at Footnote 18, the Board again reiterated the basis upon which the tax loss variance account should be considered and that the taxes -- tax analysis should, again, consider the benefits follows the cost principle.  The Board adopted it and said, in considering the tax loss variance account and dealing with the tax analysis that they required, that that principle should apply.


And in so doing, when the OPG returned in EB-2010-0008 --


MR. QUESNELLE:  Microphone.


MR. SMITH:  I'm sorry.  I did that.  My apologies.


MR. KEIZER:  Maybe Mr. Smith is tired of hearing from me.


[Laughter]


MR. QUESNELLE:  Ten minutes was up.


[Laughter]


MR. KEIZER:  In EB-2010-0008, where the Board did consider the tax loss variance account and the tax analysis, it continued with the same principled approach, and in actual fact I provided -- it's a very brief excerpt -- lengthy, a number of pages from 0038, but really only a couple of paragraphs that are relevant.  One is at page 131 of that decision where it said -- the Board noted in the previous decisions the operating loss of -- in 2007 was borne completely by OPG's shareholder, which reduced the tax loss by $234.2 million in that case.


The rationale was -- is that, in trying to get to the tax loss variance account, they were trying to attribute the elements of the loss that were related to the end user and the elements of loss related to the shareholder, but, in effect, in establishing the account and adopting the amount, they did acknowledge the application of that principle in applying and considering what tax loss was attributed to who.


So I think it -- where that goes is, effectively, in considering those two decisions and considering the fact that the 2013 OPG circumstances are not unique relative to what was contained in those decisions, and the fact that the Board decided as it did meant that the Board did not consider the parameters within the context of those cases, the application of the principle of the benefits follows the cost, the consideration, the nature of the loss, who should benefit from that loss, and the application of that in the consideration within the context of revenue requirement.


And as a result, in our submission, in applying that principled approach, in correcting that error, that the original application of OPG should stand and that the decision should be varied accordingly.


If I could touch on, briefly, the second aspect, and that relates to the conclusion that OPG knew the risk of the 2013 production loss; they could have applied and made an application and avoided the consequence of that; and it did so with the knowledge that, by making that choice, it took the risk.


Our submission is that there is no factual basis upon which to establish that conclusion, but notwithstanding that, I think the other element to be aware of is that, in the Board establishing forward test year based rates, in order for it to have come to the conclusion that it could have made an application for 2013, it would have had to decide to do so in 2012.  It would have had to have forecast its production and would have had to somehow still assess that risk.


And so it would not have been able to necessarily forestall or avoid the production loss in the context of its rates because it would have been within the same forecasting circumstance potentially.


So it is not reasonable for one to suggest that you could have stepped back a significant period of time before that and avoided that production loss just by virtue of making the application.


Now, Board Staff submits that the risk of lower production was known and that they had the opportunity to file the application.  Well, the position is, is that the risk of lower production -- and I think it's asserted that somehow the risk of that lower production is somehow unique to 2013.


But all utilities bear the production risk.  And so with that inherent risk, there is not a basis to require OPG to file an application in light of that ongoing and continuing production risk that every utility would have.  And so I don't believe that that justifies the decision that somehow they assumed the risk for 2013; therefore, the transfer of the tax loss benefit to the ratepayer is somehow justified.


So, in our submission, the application of those decisions raised before -- within the context of the matter were not considered correctly by the Board; that they were not unique from OPG's 2013 circumstance; that the regulatory principles that have been applied, the insight into the thinking of the Board and the application of those principles set out in the context of the GLPL case, both with respect to that benefits follow the cost and its consideration within the Distribution Rate Handbook, is an appropriate application of regulatory principle and that we should not follow, as Board Staff has suggested, where they have produced a number of cases in which the distribution rate model has been produced and, therefore, that is somehow evidence that that is the policy of the Board.


In none of those cases, and I think -- does the applicant ever raise the issue of the nature of the loss, nor in none of those cases does the Board turn its mind to the nature of the loss and the application of the principle.  But what it does do in the cases that were before the Board in Great Lakes Power and 0905 is clearly set out the thinking of the Board and a principled approach by which to determine the application of that tax loss.  And in our submission, the tax loss should be to the benefit of OPG and the decision should remain.


Subject to any questions, those are my submissions on the tax loss portion of the motion.


MR. QUESNELLE:  Questions?  Okay.  The Panel doesn't have any questions, Mr. Keizer.  Thank you very much, thank you, Mr. Smith.

Okay.  Just before we carry on, Mr. Stephenson, you are up next.  I just wanted to canvas the parties.  We would like to make all attempts to complete the case today, rather than return tomorrow, and so therefore we were thinking of taking a truncated lunch.  I don't think -- if we go half an hour for lunch, I don't think anybody would have any problems with that.  I'm not seeing any.  We will do that.  And if we can just be mindful of the time as we carry on.  But it is the Board's intent to finish today.  Okay?  Thank you.  Mr. Stephenson?

Submissions by Mr. Stephenson:


MR. STEPHENSON:  Thank you, Mr. Chair.  For what it's worth, I suspect I am going to be considerably shorter than I had estimated.


On behalf of my client, the PWU, I adopt and support the submissions made to you this morning on behalf of OPG.  I just have a couple of small additional observations.


Just first -- and this is the only thing I have to say about the tax loss issue.  On this question about OPG not having filed something in respect of 2013 rates, in addition to what Mr. Keizer has said to you, my one observation, simply, is this:  that, assuming OPG filed for 2013 and assuming that OPG correctly forecast for 2013, of course, holding all else equal, the effect of that correct forecast would have been that 2013 rates would have been higher than ratepayers actually paid in 2013.


And so, no matter which way you look at it, the point remains, from OPG's perspective, that ratepayers are essentially as a result of this getting something for nothing.  They got -- they paid what turned out to be lower than otherwise available rates, and they get the benefit of the tax loss caused by that.  And, in my submission, that is just further demonstration of the whole benefit follows the costs, and why it is appropriate for OPG to take the benefit of that in these circumstances.


With respect to -- my other submissions are limited to the Niagara Tunnel project issue.  And I am focussing here on the second of the two disallowances, which is the -- what I, in my written submissions, I refer to as the $60 million disallowance relating to the renegotiation of the design-build agreement.


And this -- my submissions follow along from paragraph 19 of my written submissions, but the fundamental point that I just want to re-emphasize is that the Board heard uncontradicted, unchallenged evidence regarding what the actual cost of this project was, and the Board did not explicitly or implicitly reject that evidence.  It didn't even comment on that evidence.  It is uncontroverted what the actual cost of this project is.


And, therefore, what follows in the Board's analysis is an implicit requirement, as it turns out, on the part of OPG to obtain a windfall on behalf of ratepayers.  In other words, to get -- to pay less than the project actually cost.


What the Board's conclusion is, in this case, is that a project which cost, without any controversy in the evidence, whatever the number is, $1.485 billion, less $60 million.


The Board's conclusion is that the $60 million discount on the true cost of this project, and OPG's failure to deliver on that was unreasonable.  That's the effect of the Board's decision.


And what's the basis of that conclusion?  Putting the Board's decision at its highest, the basis of that decision is that OPG had, in effect, Strabag over the barrel, in the sense that they had them in a contract prior to the renegotiation which the Board suggests, on its face, would have required Strabag to do $1.5 billion's worth of work for $950 million.  And that that would be -- that's an unfortunate outcome for Strabag, but too bad, so sad, for Strabag.  And OPG had the bargaining power at that point to force Strabag to either do the work or go bankrupt and put itself, its corporate parent, at risk for the differential.


In other words, just merely by virtue of the raw bargaining power which OPG had at that point --


MS. SPOEL:  Mr. Stephenson, is there evidence of any of this on the record?


MR. STEPHENSON:  Absolutely.  The evidence is that the Board makes the finding that OPG had substantial bargaining power in its renegotiation that it did not adequately take advantage of.  And the basis of that conclusion in the Board's decision is the parental guarantee and the -- hang on -- the indemnity agreement.


MS. HARE:  But, Mr. Stephenson, what you said was that -- I'm reading it -- the Board suggests on its face would have required Strabag to do $1.5 billion's worth of work for $950 million.


MR. STEPHENSON:  Right.


MS. HARE:  Where does the Board say that?  950?  Where does the Board say that?


MR. STEPHENSON:  Well, that is the original contract price.


MS. HARE:  Okay.


MR. STEPHENSON:  And the whole issue here is we're talking about the prudence of the renegotiation.  And so the question then becomes:   Well, the Board concludes that it was reasonable for OPG to pay more because it approves the full cost of the renegotiated contract, less the $60 million.


But they -- the Board's conclusion is also that they shouldn't have paid as much as they did.  They shouldn't have agreed to pay as much as they did in the renegotiation.  They were imprudent in the renegotiation.


Well, how is it that they are imprudent in the renegotiation, in that, given the fact that the uncontested evidence, not rejected by the Board, implicitly accepted by the Board, is that the actual cost of the project was $1.485 million -- billion, rather?


So in other words, how is it that the Board concludes that OPG should have got this project for a lot less than its actual cost?  And it was imprudent for it not to have?


And, in my submission, the only explanation for that is that the Board concludes that -- and it says -- that OPG had significant bargaining power that it did not utilize.


What's the basis for the significant bargaining power?  Well, it is the pre-existing contract terms, including the parental guarantee, and the indemnity agreement.


And my submission simply is this:  There is no definition of prudence. That, even accepting the Board's proposition that there was significant bargaining power which was unutilized, even accepting that was true and for reasons I am about to get to -- I disagree with that proposition, but even accepting it is true, there is no definition of prudence which would require OPG to exercise bargaining power to achieve a windfall for ratepayers.


Ratepayers are entitled to expect -- the corollary is required to pay -- that they pay a reasonable price, not that they get a discount over the real cost.


The purpose of the Board's exercise of its power in terms of making prudence determinations is ensuring that ratepayers aren't unreasonably saddled with more than the actual cost.


There can't be any obligation in the face of the exercise of raw bargaining power to require people to deliver for something less than the actual cost, and that is all that has happened here.


So, I mean, that is the fundamental in my submission error in the decision, that even if you accept that OPG had this bargaining power, they aren't required to exercise it to obtain below cost, failing which there is a disallowance.


But the second proposition, really, is this, and I think it is a point, I guess, really that it is just to -- following on a point that my friend Mr. Smith made.


You're quite correct.  The Board ultimately doesn't accept, at the end of the day, that they could -- OPG could have, should have forced Strabag to deliver on the $950 million original contract, because the Board actually approved more than that.  I mean, there is no doubt about that.


And so -- I mean, this is not a world where we -- the starting point is that the original contract was -- could be delivered on, the original contract price could be delivered on.  Everybody accepts that the original price could not be delivered on.


The Board, however, does say along the way in justifying the outcome that OPG agreed to pay hundreds of millions of dollars extra.  Well, the hundreds of millions of dollars extra being what the project in fact cost.


So, you know, but the bargaining power point is not -- so we can't accept the fact that they had a valid and binding contract as being part of the bargaining power.


We can't accept the fact that there was a -- the parental guarantee and the indemnity agreement as part of this because, of course, that presupposes that Strabag was in breach of the original agreement or would be in breach of the original agreement by virtue of not concluding the project at the original project cost.


But as I say, that is inconsistent with the Board's own finding that -- where it's approved additional costs.


So, you know, there is no evidence that there was -- that the -- that Strabag would have been in breach of the original contract to demand $1.485 million to complete this deal, to complete this agreement -- sorry, to complete this project.


In fact, all of the evidence is to the contrary.  The evidence is it cost more to complete the project.  It cost a lot more to complete the project.  And the actual cost to complete the project was the 1.485 million.


And so implicit in any lawsuit, regardless of the commercial advisability of doing that, is (a) the existence of a breach by Strabag in failing to deliver and OPG's successful ability to demonstrate it.  And there simply is no evidence about either of those two things.


And so, in my submission, the conclusion that the Board reaches that there is substantial bargaining power on OPG which it failed to exercise for the benefit of the ratepayer is without foundation.


And in my submission, those are two aspects that lead to the error that's identifiable and material, meets the threshold, and should be addressed by this Panel on the review motion.  Those are my submissions.  Thank you.


MR. QUESNELLE:  Thank you, Mr. Stephenson.  Mr. Millar?

Submissions by Mr. Millar:


MR. MILLAR:  Thank you, Mr. Chair.  Mr. Chair, I have given myself 45 minutes for this so I am only going to go over the highlights of the materials that we prefiled, but we do continue to rely on our complete submission, and obviously if you have questions on anything that I don't address directly, I am happy to discuss those.


I would like to start my remarks today by discussing the purpose of a motion to review and the threshold issue.


And as the Panel will be well aware, the Board has addressed this in a number of decisions.  Mr. Smith took you to some extracts from one decision, but I would like to take you to a few more, and I have seen some of my friends have filed additional materials as well that I won't take you to, but they may.


So you might want to turn to page 3 of the Staff submission where I have quoted those, and I think they're up on the screen now.


You will see at the top of the page I quote from two cases.  There is a 2007-0797, and I will read it out here:

"In the case of an applicant-driven motion to review, it is not sufficient to simply reargue the case or to argue that a different outcome might have been preferred.  The moving party must show that the decision at issue is incorrect in an identifiable, relevant, and material way."


Then I quote from a second decision:

"This motion to review is not a hearing of the application de novo.  In considering a motion to vary, the Board considers whether new evidence has been presented by the applicant or whether the original panel made an error in law or principle so as to justify the reversal of the original decision."


And then on the previous page I quote from, well, I guess, the granddaddy of these cases, and that's the NGEIR decision from a few years ago, and starting with the middle indented paragraphs:

"With respect to the question of the correctness of the decision, the Board agrees with the parties who argued that there must be an identifiable error in the decision and that a review is not an opportunity for a party to reargue the case.

"In demonstrating that there is an error, the applicant must be able to show that the findings are contrary to the evidence that was before the Panel; that the Panel failed to address a material issue; that the Panel made inconsistent findings, or something of a similar nature.  It is not enough to argue that conflicting evidence should have been interpreted differently."


So, in my submission -- and I think it is well supported by the cases, and I doubt anyone disputes this -- a motion to review is not meant to act as a fresh hearing of the evidence and argument.


The purpose is to determine if the original Panel made an identifiable error of fact or law, in other words, to determine if the original decision cannot be supported by the evidence.


And that is why rule 43 was created.  That is the threshold provision which gives the Board the ability to dismiss cases at a threshold stage where -- and not get into the merits in these types of cases, to save time, if for no other reason, and I will speak about that in a moment, because I think there is very good reasons for this.


Many of the issues that come before the Board are not -- they're not binary in nature.  They're not a yes/no answer.  And I think the Niagara Tunnel project is a very good example of this.


I guess the formal question before the Board was:  Are we going to close the Niagara Tunnel to rate base?  But, of course, that was not the real question.  Nobody was disputing that the Niagara Tunnel project should be closed to rate base.  In fact, there was a regulation requiring that part of it close to rate base, but even for the increment, no one was saying, Oh, don't add these amounts to rate base.

The real question was how much of this is going to close to rate base.  And the Board heard evidence on this, cross-examination, and an awful lot of argument, and different parties came up with a whole range of options for the Board to consider.  And they ranged from -- all of it was OPG's position.  And then there were arguments for a variety of disallowances, from a variety of parties.


And I think the range ran from something like disallowances of 50 million up to 410 million.  I don't remember exactly what the numbers are, but there was a whole range of different ideas about how much might be disallowed and, of course, the argument that none of it should be disallowed.  But based on what the Board heard in that proceeding, it decided to disallow $88 million.


And in truth, I have to say there's probably a range of different numbers that the evidence could have supported, and the purpose of the motion to review, therefore, is not to decide is $88 million the right number.


In truth there may not be one exact right number.  There are doubtless a range of potential outcomes that the evidence should have supported.


So the question for a reviewing panel on a motion to review is not:  Here's the evidence.  What is the decision I would have come up with?  Would I have come up with $88 million?  In truth, maybe you wouldn't have.  Maybe 88 is too high; maybe it is too low.


But that is not the question for you today.  The question is:  Did the original panel make some identifiable error of fact or law?  Did they come up with an $88 -- a figure of $88 million that simply isn't supported by the evidence?


And if the answer to that is -- I forget how I phrased it, no or yes -- if you find -- again, it is not relevant if you think $88 million is the right number.  If the evidence can support $88 million, then that should be the end of the discussion.  There is no need to hear this review any further.


It is not a hearing de novo.  It is an attempt to determine if the original panel made an error.


And there are solid policy reasons behind this.  One is the concept of finality.  Parties should not be permitted to seek a review of a decision simply because they don't like the answer in the original decision.


Again, the evidence can probably -- in many cases before the Board, the evidence could support a variety of outcomes.  We don't want to encourage parties to come back and to have a second kick at the can, to present the same argument and the same evidence and hope that a fresh panel will give them -- will give a fresh look to it and decide that a better -- a different answer should result.


We don't want to encourage that type of activity, if for no other reason that these are a significant administrative burden on the Board.  You will have seen all of the paper filed here.  We have a whole bunch of parties sitting here.  There is a great deal of time and effort from the applicant, from the Board, and from the parties to conduct these hearings.  And if it is for nothing more than to reargue a case, that is a waste of time and effort and money.


And one further point on this.  The original panel -- certainly you have seen a lot of the evidence in this case.  Recall, the original panel heard all of this testimony directly from the witnesses before the case.  And they also heard the entire case as well, and how the Niagara Tunnel project fit into that.  So they should be given some deference, if only based on the fact that they had the complete picture before them.  They were the ones who this was originally presented to.  They heard the witnesses directly.  They have better context.  They have a better ability to make a decision than a reviewing panel.


So that's why you have rule 43, is to allow you to dismiss these types of things for exactly those types of reasons, which speaks to the case cases I went to.


But I think there may be a temptation in these cases to render a decision on the merits even if maybe technically it doesn't pass the threshold.


Again, we're all here.  You've gone to the trouble to review all of the evidence and read it.  A lot of time and money has been spent.  So I think there may be a temptation for you to say, Well, we'll give you a decision on the merits.  Even if it is a decision to dismiss it on the merits, we will give you that because we're all here and we have heard it anyway.

But I would suggest to you that, first, you don't have to do that.  And, second, you shouldn't do that.  If this doesn't pass the threshold, in your view, you should not proceed to hear the merits.  Because, again, that leads parties to the conclusion that, well, that's kind of what the purpose is.  That if we just -- if we get a motion review, if we file it, we will get a second hearing, even if maybe it doesn't pass the threshold.


So I would suggest to you, if you don't think this passes the threshold, the Board's decision should go no further, and should not even look at the merits, and be done with it at that.


So, with that as background, I would like to move on to the two issues that are under review today.  And I will start with the Niagara Tunnel project.


I won't go over the background facts.  You have heard them from Mr. Smith and in your review of the evidence.  But I think what we're left with is there was an $88 million disallowance and, essentially, that can be divided into two parts.  There was the $28 million disallowance relating to OPG's settlement for a number of claims made by Strabag.  Those occurred prior to December 2008.  And then there is the $60 million disallowance relating to the provisions of the amended design-build agreement.


So let's start with the $28 million disallowance.  And, again, I won't dwell on the facts, but just to frame this properly.


Strabag, as you know, commenced drilling around September of 2006.  And by the summer of 2007, they were running into significant difficulties, experiencing some delays, and incurring some cost overruns.


And by about November 2008, Strabag claimed that it had incurred costs of about $90 million and it sought to recover those additional costs from OPG.


And Strabag argued that the conditions it encountered in tunnelling didn't match what had been described in the geotechnical baseline report.  And as you have heard, the geotechnical baseline report, it is a report initially prepared by OPG, but then Strabag had a crack at it and then they sort of worked together to create a final geotechnical baseline report.


And as you will have seen in the decision of the Dispute Review Board, it is a jointly prepared document.  So they're both responsible to some extent for the terms of the geotechnical baseline report.


But the point that Mr. Smith makes with respect to that is, to the extent that Strabag encountered conditions as it was doing the tunnel that were materially different from what had been described in the geotechnical baseline report, this would constitute a differing subsurface condition, or a DSC as you see it written sometimes in the evidence.


And under the terms of the design-build agreement, OPG was responsible for costs that arose directly from a differing subsurface condition.


But, of course, the converse of that is that costs that are not associated with the differing subsurface condition are not OPG's responsibility; those are Strabag's responsibility.


And, as you have heard, Strabag made a claim for $90 million based on -- it identified what it thought were a number of differing subsurface conditions.  OPG disagreed and the matter went to the Dispute Review Board, and the Dispute Review Board came back with its decision.  And I have quoted that at page 11 of our submissions.


And, again, I won't go through this in excessive detail but you will see, and you have heard, that Strabag raised five issues.  And, for three of them, the Dispute Review Board concluded there were no -- there was not a differing subsurface condition.  But for two, there were.


I think it is instructive to actually read what the Dispute Review Board said about those.  And you will see, in these tables, these are quotes from that decision.  I think actually OPG prepared this table, but these are quotes from the decision.


So, excessive overbreak:

"There is a differing subsurface condition with respect to excessive overbreak provided the defective provisions of the BGR, of the geotechnical baseline report, are overlooked..."

And you will see more about that in the next line.

"...because the geotechnical baseline report contained potentially misleading statements that make the contractor's position reasonable.  Any substantial changes in the designs means the methods of support were the result of the DSCs encountered, and not vice versa.

"Since the development of the GBR was the mutual responsibility of both parties, we recommend that the parties negotiate a reasonable resolution based on a fair and equitable sharing of the cost and time impacts resulting from the overbreak conditions that have been encountered and the support measures that have been employed.

"Both parties must accept responsibility for some portion of the additional cost, but at the same time, the contractor must have adequate incentives to complete the work as soon as possible."


And then, if you look at the second one, the inadequate table of rock conditions and rock characteristics, this is interesting as well, I think.  It did -- I guess it sort of found a differing subsurface condition, but look more carefully what the Review Board said:

"The table of rock conditions and rock characteristics is inadequate to define the subsurface conditions that were encountered.  More importantly, the classification of support types based on the 'closest match' to rock conditions and rock characteristics given in this table, together with rock characteristics defined as 'all other conditions,' renders the concept of differing subsurface conditions essentially meaningless and the geotechnical baseline report defective."


Remember, the geotechnical baseline report is prepared by both parties.  The Dispute Review Board recommends:

"That parties jointly revise the table in such a manner that it describes the rock characteristics to be assumed in terms that are mappable or otherwise quantifiable so that it can serve as a clear basis for defining differing subsurface conditions throughout the remainder of the tunnel excavation."


And it goes on a little bit after that.


So you have seen that the Dispute Review Board did find, first of all, for three there was no differing subsurface condition.  Two, or one and a half -- I'm not sure what to make of the last one, but for at least one, certainly, there was a sub -- differing subsurface condition.   But again, the Dispute Review Board recommended the parties share in the costs that were associated with that.


And then, I guess, after this decision came out, OPG did two things.  The first was that they settled Strabag's $90 million claim for $40 million.


And what the Board ultimately determined was that $40 million was too much.  The Board held that there was not a clear connection between the Dispute Review Board's findings and the result that OPG achieved.  And it further held that $90 million probably wasn't the right number anyways, on the basis of OPG's own audit of that figure.


So the Board disallowed $28 million with respect to that issue.


And that is the decision that OPG is challenging today.


So if you look at the grounds that they raise, with respect to the settlement of the Strabag claim what OPG argues, at least in its materials, is that the Board's findings were factually incorrect and inconsistent with the evidentiary record.


Again, in OPG's view, I guess the fault -- the mistake that the Board made was in deciding that, well, you know, three out of five, we're going to apportion it sort of that way.  OPG says, no, that's not how you do it.  If there is a single differing subsurface condition then essentially Strabag wins on the whole thing, and OPG is responsible for all the costs.


Well, first of all, the Dispute Review Board certainly doesn't say that.  In fact, as I will get to in a moment, they say essentially the opposite.


But before I even get to that, I want to point out that there is nothing new in this argument, and there is no new evidence on this issue.  This is exactly the argument that OPG made to the Board in the first instance before the original Panel of the Board.


So there is nothing new here.  This is simply an attempt to reargue the same case and hope to get a better result, and as we've seen from the cases I quoted, that is not the purpose of a motion to review.


But even if you were to get past that point, OPG's view, it's not supported by the evidence.


Although the Dispute Review Board found that there was at least one differing subsurface condition, OPG is only responsible for costs that arise from that differing subsurface condition.  And even for that differing subsurface condition, the excessive overbreak, even there the Dispute Review Board said -- they didn't say split the cost, but apportion responsibility.  You are both responsible for that.  So even where there was a differing subsurface condition, the Review Board felt that it is not all OPG's fault and that there should be apportionment.


Now, again, there were the five differing subsurface conditions that were identified.


The costs were not mapped from those.  And this isn't because the parties didn't ask for that; parties did ask for that information.  We asked OPG, you know, how much of the cost, of the 90 million, relates to A, B, C, D, and E.  They didn't know that.  That mapping was not done.  I guess probably it would have been Strabag who did it or perhaps the review board, but that was never done.


So it is not possible for the Board to make a dollar-for-dollar connection between the matters for which a differing subsurface condition was found and for those that it wasn't.


Now, Mr. Smith tried to suggest earlier that St. David's Gorge, that none of the $90 million in costs related to that.  And from the document he took us to, I wasn't quite following that.  I don't exactly see how he got that.  In fact, it doesn't seem to match with the evidence before us, because that is one of the issues that Strabag brought to the Dispute Review Board.  They had a 90-million-dollar claim, and they brought these five things forward, presumably in support of that claim.


So it seems to Staff that some of that $90 million was from St. David's Gorge.  We don't have a mapping.  We don't know for sure.  We don't know how much, and the Board didn't know how much.


Similarly, for large block failures and insufficient stand-up time, there is no mapping as to how much that actually -- how much of the costs related to that.


And, again, it is clear that, if you accept OPG's view, a single differing subsurface condition, we're on the hook for all of it, as best I could understand Mr. Smith, or at least that was the Review Board's decision.  It's kind of an all-or-nothing type of thing.


That is clearly not what anyone thought.  The Dispute Review Board didn't feel that, because they wrote it in their decision.  And Strabag didn't feel that, because they settled the claim for much less than what they had originally asked for.


So nobody seems to be of the view that if you find one differing subsurface condition, it is game over and Strabag wins on everything.  So what the Board was left with was that a recommendation from the Dispute Review Board that these costs be split, an indication that it wasn't all OPG's fault, no proper mapping of where the costs came from, the finding of OPG's audit that the $90 million was overstated.  It came to a conclusion $28 million should be disallowed.


OPG may feel hard done by by that, and this Panel may even agree that that is -- maybe that is a harsh decision.  I don't know.  Maybe it is too light.  Maybe it is too easy.  But, again, the point is there were a range of alternatives open to the panel, and there is nothing in anything that it decided that can't be supported by the evidence.


And I am conscious of time.  I am going to move on to the $60 million disallowance.


You have heard a fair bit about this already, so I won't dwell on the facts.  But as you know, essentially what the Board said was OPG -- the additional costs that resulted from all of these problems were between 400 and $500 million.  Additional payments were made to Strabag for this amended design-build agreement that was negotiated between the parties as a result of all of the difficulties they had encountered.  And the Board disallowed $60 million of it.


Again, I don't -- again, to cut right to the nub of it, I think the parties are probably right where the Board said, OPG, you had more negotiating leverage than you exercised.  You could have got a better deal here.  You didn't have to pay -- it is not just the incentives.  They paid -- I forget the exact figure, but let's call it 450 million extra dollars, much of that to Strabag.  That was too much.  Given the circumstances you found yourself in, you could have cut a better deal.


Now, for OPG's arguments, they say that is not supportable.  Again, first I observe nothing new in OPG's argument.  This is exactly the argument that was presented before the Board in the initial case.  There is no new evidence, and there is no new argument.  So this has been heard by the Board, and it has been rejected.


In fact, I am not even really clear what the alleged factual error is.  It appears to be that the Board came to the wrong conclusion.


Regardless, even if you get past that, there is nothing unreasonable in the Board's decision.


When all of these problems occurred, both OPG and Strabag, in fairness, were in a tough spot.  It was clear that things hadn't gone exactly as had been anticipated.  More money was going to have to be spent.


So they had to cut a deal, and they came to an arrangement, and that is probably -- overall, that is to the good that they found some way to resolve it and that ultimately litigation is not the preferable choice for anybody.


But recall that the Dispute Review Board suggested the costs be apportioned between the parties.  And as best I can tell, OPG paid $450 million extra, something like that, and the costs that Strabag incurred were -- well, they didn't get -- they got a small profit essentially instead of a bigger profit.  So they didn't make as much money as they thought they would.


And Mr. Smith points, perhaps fairly, to the fact that, well, for-profit enterprises are not in the business of working at cost.


I am sure that is true.  But remember Strabag's -- from where Strabag was standing at that time, it wasn't a question of do we work for at cost, or do we just get to walk away, and we don't have to worry about this.  They were in a tough spot.  OPG was in a tough spot too.  But Strabag, as a worst case scenario, there was a large indemnity and, even more so, a parental guarantee.  The Strabag that did the work is, I guess -- its parent company is -- I forget the name, but let's call it Strabag International, which is a huge multinational with extremely significant assets.  So as a worst case scenario for Strabag, it wasn't just walk away from this, and we never hear about it again, it is lose the indemnity; and then also, at least potentially, Mr. Stephenson is right.  We don't know how litigation would have gone.  It could have gone either way.  But had it gone against Strabag, their parent company could have been on the hook for everything.  So that is a huge incentive for Strabag to find a way to get this done.


And they did, and they got -- indeed, we don't know exactly what their profit was.  OPG has made an attempt to quantify it, but, of course, we can't know exactly what it was.  It was Strabag's -- only Strabag would know that, and we don't have evidence from them.


But the Board was not wrong to say you could have got a better deal.  And, again, whether you agree with sixty million is the right number or not, maybe that is harsh on OPG.  I don't know.  But, again, from the position Strabag was in and the position OPG was in, given the recommendations of the Dispute Review Board, that they concluded the problems, which ultimately required this amended design-build agreement, were the shared responsibility of both parties, there is nothing unreasonable in the Board's decision, and it is supportable by the evidence.


Mr. Chair, I apologize.  I am kind of rushing through some of this, to keep to the timeline that perhaps I was a bit optimistic on.


That concludes my remarks on the Niagara Tunnel project.  I could answer any questions you have on that now, if you have any, or I am happy to move on to the tax loss carry-forward issue.


MR. QUESNELLE:  No questions, Mr. Millar.  If you want to carry on.


And we are, I think with our adjusted lunch we're coming back into the schedule that we had anticipated.  So feel free to not rush through your submissions.


MR. MILLAR:  Okay.  If only for the court reporter's benefit, I will try to speak a little bit more slowly.


Okay, let's move to the tax loss carry-forward issue.


Again, on the threshold issue, everything OPG has argued before you here this afternoon was already argued before the original panel.  There is no new evidence.  There is no new argument, in fact.  It is nothing more than an attempt to reargue the same matter before the Board in the hope of getting a different result.  And as we have discussed, the Board has been very clear that is not the purpose of a motion to review, and this part of the motion should be dismissed on that ground alone.



And then, if you get into OPG's actual arguments, and I will touch on this a little bit more in a moment, but their argument essentially is that the Board improperly applied the "benefits follows costs" principle, and, in my submission, this entire line of argument is misguided.  Although parties made submissions on benefits follows costs, and the Board does discuss those submissions in its decision, benefits follows cost does not actually appear to be the basis of the decision.  That is not the basis the Board made the decision on.


Instead, the Board required OPG to use the tax loss carry forward to offset its regulatory taxes, because that is the Board's long-standing policy.  That is the very first paragraph of the Board's decision under "Board Findings."  I have it before you on the screen.  This is from the decision:

"The Board directs OPG to reduce its income tax to recognize the carry forward from 2013.  This finding is consistent with Board policy, as indicated in the Board's Distributor's Rate Handbook, and in subsequent Filing Requirements.  The Board understands the policies contained in the Handbook and the filing requirements apply to electricity distributors, not directly to OPG as an electricity generator, yet finds that the underlying Board policy should be applicable to OPG in this application."


That is the basis of the decision.  It is not based on benefits follows costs.


Okay.  With that as an overview, let me discuss this on the merits, to the extent that it is necessary.


As you will be aware, tax loss carry-forwards are actually quite rare, and that is because the Board doesn't set rates in a fashion where utilities should be experiencing any losses.  So it actually doesn't happen very often.  But it does happen, and the Board has had a long-standing practice of requiring utilities to apply tax loss carry-forwards to reduce regulatory taxes.  In other words, as an offset to the revenue requirement.


And, since at least 2006, the Board has required distributors to bring forward the tax loss carry-forwards in their applications.  And more than ten times, it has required the utilities to use the offsets.  And I have those examples stated for you right there.


So this is not a new policy.  It is something the Board has been doing consistently for many years now.


Again, it is a perfectly reasonable policy, if I can put it that way.  What the Board is saying is that ratepayers are only going to have to pay in their rates for taxes that the utility is actually liable for.  If a utility is not liable for X amount of taxes in 2015, say, then ratepayers won't be liable for that.  Ratepayers shouldn't be paying for taxes that the utility doesn't have to pay for.


So it is not an absurd policy by any stretch of the imagination.  It is requiring ratepayers to pay the actual costs.


Okay.  So my friend Mr. Keizer speaks about benefits follows costs.  He takes you to some decisions on that.  But before I get into those, let me say this:  Benefits follows costs is not a legal rule.  It is not a regulatory rule, if I can put it that way.  It is not found in the act and it is not found in any of the Board's guidelines or policy documents.


Now, in fairness, it has been discussed in a couple of cases and the Board has, I suppose, sought to apply it, at least to some extent, in those cases.  So I am not going to pretend the Board has never said the words benefits follows costs.  Obviously, it has.


But it is not required to -- there is no requirement that the Board uses benefits follow costs.  It is not a law.  It is not even a properly stated Board policy.


And the fact that the Board has looked at this in two cases that my friend can point you to, the Board is not required to follow its precedents.  There is no error of law here.  There can't be an error of law related to that.


So I think my friend's entire argument is, again, misguided in this view.  The Board doesn't have to follow this.


And so I think it is instructive and it speaks -- with respect to my friend, I think this speaks to the weakness of their case.  Their entire oral submissions, or 99 percent of it, was based on those two cases.


In my view, we don't even have to talk about those case two cases.  They are -- they're not irrelevant.  They were perfectly appropriate to bring before the Board in the original arguments.  There is no question that my friend's argument as it was presented to the Board originally, it is not a spurious argument.  Benefits follows costs.  There are some cases about that.


But he made that argument.  He cited those two cases.  The Board heard it and said, Thank you.  We're going a different way.

There is nothing to appeal there.  Or, pardon me, there is nothing to review.  There is no error.  I don't think anyone suggests that the Board has to follow -- even if those precedents are perfectly apt, no one is suggesting the Board has to follow it.


There is a suggestion that if, well, if you start going down the road of benefits follows costs you should probably do it correctly.


I am not sure that is right or not.  But imagine that is true.  Again, I already took you to the Board's decision.  That wasn't the basis of the decision.


So the Board did have to discuss the cases.  They were brought up by the parties, and it was the -- it underpinned OPG's argument.


Ultimately the Board went a different way, as it is perfectly entitled to do, and there is nothing to review with respect to that.


I am going to speak about the cases only very briefly.  Mr. Shepherd may speak about them more.  I don't know.  And I am not necessarily going to -- I am not avoiding them because there is not a lot to say about them.  I have some sympathy for Mr. Keizer.  It is a lot to unwind.  There are a lot of words, if nothing else.  It is a complicated issue and, unfortunately, the way the Board did it, it is spread over three or four decisions.  So it wasn't an easy task.  I thought he actually did a decent job of trying to highlight some of it before you.


But I am not going to spend my time talking about it for the reasons that I already gave you, and that is:  It's irrelevant to the Board, to the matters here today.


I don't want to fall into the trap of -- if I talk about it too much, I am worried that you will think that is what your decision should turn on and I don't think it should.  You don't even have to look at those cases, I don't think, because the Board does not have to follow its precedents, even if they did apply.


But, very briefly, a couple of differences.  If you look at the GLPL case, the Great Lakes Power case.  Again, these are unique circumstances.  This is where GLP had been booking, essentially, its ROE and associated tax amounts in account 1574 during a period of a rate freeze.  It was a rate mitigation measure, and later they sought to recover that through its rates.  The Board said no at that time, and that resulted in a loss for GLP, and they had a tax loss carry-forward.


I think an important distinction there is:  Recall that, as we discussed in our submission, OPG incurred its loss in 2013.  So it was still acting on its 2012-2013 rates.  It hadn't come in for rates that year, but it -- so it still had its old rates.  Those rates included taxes, something in the name of $70.5 million for taxes, which ratepayers paid in 2013 but OPG was not actually required to file with the CRA because they incurred a loss that year.


That is not the case in GLP, because GLP was booking its ROE into 1574.  It wasn't recovering it, so it wasn't paying the taxes.  The taxes went into that account as well.


So there is that difference.


It is similar on the OPG case.  Again, a very convoluted case, and I thank Mr. Keizer for helping me through it with his submissions, because I certainly spent a lot of time trying to unwind all of it.


But again a difference here is, OPG's loss in that case was in 2007, or most of its tax loss.  Again the Board had a lot of difficulty figuring out exactly what the loss was, and what was regulated and what was unregulated.  But the loss was in 2007.  That was prior to Board regulation.


So the Board had not set rates for that period.  I think they had been set pursuant to O.Reg. 53.05, if memory serves.


But we don't know how those rates were built.  In any event, we didn't do it.  So it is not -- we don't know what amounts ratepayers may have been paying for taxes in those years, if any.


So I am not going to dwell on those cases any further.  I think they are distinguishable, but whether they are or whether they're not, frankly, for the purposes of a motion to review, that is irrelevant.  You don't have to consider that at all.  The Board does not have to follow its precedents.


Again, even if you accept that there is a precedent there, that they are analogous, we've pointed you the to 11 other cases where the Board went a different way.  So the very best position for OPG is that there are two lines of authority on this, and the Board picked one.  So I don't see that as cause for a motion to review.


Let me speak briefly about the materiality of this portion of the motion to review.  Even if OPG were to win, if they were to convince you that it passes the threshold and that they're right, and the Board got everything wrong on benefits follows costs, the impact of that is only about $12 million.


The tax loss carry-forward applies for 2014 taxes, but as you will recall, the Board set an effective date for the payments decision of November 2014.  So 10 months of the year were already gone, and if you work out the math on that, I think the savings were something like $75 million.  That is how much would have been at issue for a whole year.  10/12ths of that, I think, is just under $12 million.


So, frankly, that is bordering on immaterial, on a 8.5, 9 billion dollar revenue requirement, 12 million dollars, I am not sure that is even really worth fighting about.


OPG's own guidelines for filing updates, you may recall, to its evidence have a $10 million figure, figures under which they're not even going to bother doing updates for.  So we're right around there at this.  So the amounts are -- in addition to everything else I have already said, the amounts are immaterial.


And If I could just sum up, and I think I am just about at the end of my time.  So what the Board decided in this decision was that ratepayers should not pay for taxes in their 2014 rates or payment amounts that OPG is not actually required to pay.


That is perfectly consistent with Board practice, and, indeed, there is nothing unreasonable about that decision.


There has been no new evidence and, in fact, no new argument.  And for the reasons that I've discussed, there is nothing to actually review here.


Mr. Chair, those are Staff's submissions.  I am happy to answer any questions you have, but, otherwise, I'm finished.


MR. QUESNELLE:  No, Mr. Millar, the Panel has no questions.


Thank you very much.


Okay.  We are coming up to 12:45.  We planned lunch at this juncture, so why don't we do that until 1:15?  We will return then.


MR. CROCKER:  Just before, I think AMPCO is next, Mr. Chair, I believe.


MR. QUESNELLE:  Yes.


MR. CROCKER:  I won't be -- I don't expect to be the 45 minutes that I originally suggested I would be.


MR. QUESNELLE:  Okay.  We will stick with our planned lunch break duration.  All right.  Thanks.

--- Luncheon recess taken at 12:45 p.m.

--- On resuming at 1:20 p.m.


MR. QUESNELLE:  Please be seated.


Okay, good afternoon, everyone.  Unless there are any preliminary matters, Mr. Crocker, if you could start on your submissions.
Submissions by Mr. Crocker:

MR. CROCKER:  Thank you.  As Mr. Millar said, we adopt our full submissions.  I am not going to repeat them.  I will highlight parts of our submissions, but I am not going to repeat them.


We believe that OPG has not passed the threshold test and that the decision of the panel which you are reviewing was correct.  And, unlike Mr. Millar, I think, out of an abundance of caution, I would suggest that your decision should be to indicate that they have -- that OPG has not passed the threshold test.  And, if you might be wrong on that point, they have not indicated that the decision was incorrect as well.


I am not going to go into the -- what factors you should consider in determining whether the threshold test has been passed.  Mr. Millar mentioned them.  I am sure others have mentioned them to you in the past.  You are familiar with the cases.


I would like to agree with the PWU.  There is only one thing that they have said with which I agree, and that is that it is best to come back to the threshold issue after hearing my submissions on the substantive point.  And I will do that.


There are two issues I think you have to determine in deciding whether the original panel was correct.  And that is whether they correctly interpreted the decision, in quotation marks, of the Dispute Review Board, and secondly whether they were correct in indicating that the way OPG approached the amended design-build agreement was prudent.


And let me deal with the Dispute Review Board first.  And when I say "correct," I am using it in the -- not in the legal sense of correct, but in the vernacular.


The rule of the Board -- and correctness -- correct comes out of the way the rule of the Board is phrased.  And we have indicated that at paragraph 20 of our submission.  The rule reads:

"Every notice of motion made under Rule 40.01 shall set out the grounds for the motion that raise a question as to the correctness of the order or decision."

I don't think that use of correctness means correct in the administrative law legal sense of the word correct, and I think that the standard to which the original panel's decision should be compared is reasonableness.  I -- we agree with CME on the point.  The Dunsmuir case makes it quite clear that there are two standards for the administrative tribunal.  One is correctness.  The more difficult standard, the more common standard, and the one which we believe should be applied to the decision of the original panel here, is reasonableness.


We agree with Mr. Millar that their decision should be -- does receive and should receive deference.  They did hear the original evidence.  They are an expert panel, as are you.  But their decision, because it was the original decision, should be deferred to.  It should receive deference.


In determining whether the panel -- the original panel made an error of fact in interpreting the decision of the Dispute Review Board, you have to -- you have to either accept Mr. Smith's contention that what the Board did was to find a differing subsurface condition and, therefore, apply that to all of the five issues which were before them; or determine that there were five separate issues before that Board, that Dispute Review Board.  Either put to them in one fell swoop or separately is not relevant.


If they were dealing with five separate issues, then whether or not they found a differing subsurface condition with respect to one or more of them need not necessarily apply to all of them.


That is the mistake of fact which I believe OPG is suggesting the original panel made and, in my respectful submission, it is apocryphal.  It is made up.


That Board found, in three of the five instances which were -- which they were asked to review by Strabag, that OPG was not at fault at all.  Which means that the -- there was not, in those three cases, differing subsurface conditions which attributed -- contributed to the problem which Strabag had.  Strabag made their own bed, and they had to lie in it.  It was Strabag's fault.


In the other two situations -- and we're talking about five different types of subsurface problems that Strabag encountered.  In the two others, they suggested that the responsibility was joint and that there were differing subsurface conditions, but the responsibility for the way those conditions were reacted to was a joint responsibility.  And that the parties were to work out between them the way in which that was to be responded to.


They didn't -- they weren't given the responsibility of determining financial responsibility for the problems.  The parties were to work that out themselves, and the Board was completely reasonable and transparent in the way they attributed financial responsibility for those five conditions which were before the Dispute Review Board.


I am going to describe to you what they did, and I have now sort of gone into the issue of the Dispute Review Board.  But, in my respectful submission, in our respectful submission, it isn't your responsibility to do what I am suggesting to you the original Board did in reviewing it, in reviewing that part of the decision.


If you do not agree with Mr. Smith that one finding of differing subsurface conditions would affect all five issues before the Board, the Dispute Review Board, then the panel, original panel, made no error in fact in the way they interpreted that decision.


And I believe all of the intervenors suggested that in their original arguments, that there were five issues and there were -- and the way that those five issues were to be handled were distinct, one from another.


So it was only OPG that took the position that there was one issue before the Dispute Review Tribunal.


We set out in our written submissions at paragraph 35 what the original Panel did here, and, as I say, it was transparent, reasonable, logical.  What they did was they accepted OPG's audit that the $90 million claim which Strabag was making with respect to these five issues which were before the Dispute Review Tribunal was correct, and they deducted $12.6 million from the original 90.  That is what OPG's auditors suggested was the right approach.


They felt OPG should have reduced the $40 million settlement offer by that percentage, and they didn't.


They felt the ratepayers should only pay 50 percent of the two issues for which OPG had some responsibility and that the -- the carrying charges of the disallowed amount at paragraph 35, I said 25.4 million.  I transposed the numbers.  It's 24.5 million.  And the additional amount is 3.5 million.  It should be clawed back.  And that leaves $28 million.  Clear, transparent, no error, makes sense.  It should not be interfered with.


There is no suggestion that the Board was beyond its jurisdiction in conducting a prudence review of that amount and the decisions which were made at the time.  And with respect to the way in which reasonableness is used in the administrative law sense, it is our submission that the position that they took was completely reasonable.


And, once again, a review of that, in my respectful opinion, is not what this Board -- this Panel should be doing.  This Panel should be determining the threshold issue, and that is whether the finding of a differing subsurface condition with respect to two of the issues that Strabag put before the Dispute Review Board binds -- applies to all of the other issues which were before the Board.   And if that's right, then OPG is right.  And if that is not right -- and we suggest for sure that it is not -- then what the original Panel did is completely reasonable.


With respect to the amended design-build agreement, we argued -- perhaps I can pull it up.  In our original we argued as follows, and it is at paragraph 127 of the argument which we made originally here.


We argued that OPG concluded that a negotiated settlement and contract with Strabag was the best path forward to reach the best result in terms of cost and schedule.


This is after we reviewed, at paragraph 127, the three options that were set out in the material which were available to the parties.


They were the seek to replace Strabag with a new contract, reject the design -- the recommendations of the Dispute Review Board and pursue arbitration, settle all outstanding disputes  with Strabag and negotiate a new contract.


They chose the last option that is set out, and then we said:

"In reaching this conclusion, it appears as if OPG was held hostage by its considering that Strabag would abandon the project if it was held to the terms of the existing agreement it had with OPG.

"And in so doing, AMPCO suggests that OPG ignored certain issues such as the fact that Strabag was an international contractor in the field of tunnelling whose reputation would be significantly hurt by abandoning its agreement with OPG."


And in addition, we said that:

"There is no evidence that OPG sought to determine the seriousness of its concern that Strabag would abandon the current agreement, but rather accepted it as a given and renegotiated this agreement with Strabag."


Let me stop there.  Mr. Smith suggests that Mr. Young's statement -- or Dr. Young's statement that Strabag would abandon the agreement is somehow factual.


In my respectful submission, it's Mr. -- it is Dr. Young's opinion, and that opinion, that feeling, was carried through a number of other areas of evidence given by OPG witnesses.  It's not fact.  It is what caused the intervenors to suggest that OPG seemed to feel that it was held hostage by that concern.  I don't think it is fair of Mr. Smith to call that fact, and I don't think that this Panel should consider that fact.


The next point we made in our original argument was that:

"The agreement which was renegotiated, the amended design-build agreement, favours Strabag over OPG in that it does not reflect the allocation of responsibility for previous cost and time overages determined by the Dispute Review Board.  This was done, allegedly, as a further inducement to have Strabag remain engaged in the project.  Once again, there does not appear to have been any serious inquiry undertaken --"


And that is based on the facts which were before the Board, the original panel here.

"-- as to whether it was, in fact, a concern.  All in all, it appears that OPG and" -- I'm sorry -- "that OPG took the", quotation marks, "easy way out in negotiating its second agreement with Strabag at the expense of ratepayers."


For OPG and the Power Workers' Union to say that in incenting -- so let me take a step back.


There is no evidence -- there was no evidence before the Board that any of the other options which they sort of -- which were set out -- which were set out in the evidence were pursued seriously and that the one which was pursued seriously, that is, negotiating the Amended design-build Agreement, was done because OPG thought, through the evidence of Dr. Young and others, that, if they had taken any -- followed any of the other -- the courses of -- the other courses which were set out, that Strabag would walk away from the agreement.


And that, therefore, they were faced with, how to deal with what was left of this tunnel-building exercise and so chose to go ahead with Strabag and incent the agreement the way they incented the agreement.  I will come back to that in a second.


Mr. Smith and -- both OPG and Power Workers' Union say the incontrovertible fact is that the -- it cost a-billion-409 -- whatever it is -- million.  I can't conceive these amounts of money.  A billion-490-some-odd-thousand dollars to complete the tunnel.


And that is true.  That is what it cost.  But to suggest that that is what it should have cost -- let me take a step back and phrase that differently.


There is a difference between saying that that is what it cost and that is what it should have cost, prudence being what -- a prudence review being what a prudence review should be.


We suggest -- Mr. Millar gave you the range of -- which the parties suggested should have been deducted from the request, the payment request of OPG.  Ours was the extreme, at $400-and-some millions.


Part of that was because it made no sense to us that, because of the mistakes that Strabag made early on, as contributed to by, to some extent, the design-build agreement, that ratepayers should, after the fact, be required to cover that.  And our suggestion is that the Dispute Review Board recognized that.


In part -- and in one of the recommendations that the Dispute Review Board made, there was an implication, in our submission, that by choosing the open as opposed to sealed bore hole machine, the -- based on their own understanding of what they were to face, they contributed to the problems that ended up being encountered.


We didn't feel, and don't now feel, that ratepayers should pay for something for which OPG wasn't responsible and made no effort to recover from Strabag.


The -- in our written submissions on the review, at paragraph 49, we have a table which indicates that the total incentives provided in the amended design-build agreement were $60 million, and that is what the Board -- and that table was in front of the original panel here, and that is what the panel, I suggest, used in determining what should be disallowed here.


Our argument was this:  What OPG did here was to take the $90 million claim Strabag made, offer $40 million up front, and then provided incentives in the amended design-build agreement so that all of the $90 million claim could be satisfied, plus.  And they did that by extending the -- by extending the time for completion and providing other incentives so that Strabag could do what Strabag needed to do in order to claim back all of which -- all of what Strabag had lost as a result of -- as found by the Dispute Review Board, three items which were their -- which were exclusively Strabag's fault, and half of two further items.


We argued then, and we continue to argue, that providing those incentives should not be something for which -- should not have been something for which ratepayers are responsible.  And the Board accepted our argument.


So let's go back and briefly deal with the issue of threshold.  One of the issues in determining whether OPG has passed the threshold test is whether this is -- whether they took this as an opportunity to reargue the case.  And we suggest that they have definitely taken this as an opportunity to reargue the case.


And we -- and I indicated yesterday in an e-mail that I was going to refer to certain parts of their both original argument and reply argument to point this out.


So, in their argument in-chief, this is what -- at 5.5.5, which is on the screen in front of you -- this is what OPG argued with respect to the differing subsurface conditions issues.  It starts at line 10.


Let's start at line 15:

"The Dispute Review Board hearing was held from June 23 through 26 in Niagara Falls.  On August 30, 2008, the DRB issued its report.  The DRB conclusions were unanimous.  While OPG's position was adopted on most issues, the DRB did find that the excessive overbreak experienced by Strabag constituted a differing subsurface conditions, that the Table of Rock Conditions and Rock Characteristics in the GBR was defective.  On this basis, the DRB concluded that Strabag had encountered differing subsurface conditions which, under the DBA, were OPG's responsibility.  Despite this fact, the DRB recommended that the dispute be resolved in a cost-sharing basis."


What OPG is suggesting is that the one finding of differing subsurface conditions affected all of the issues before the Dispute Review Board.  But, despite that fact, they made the recommendations that they did.


That is exactly what they're arguing here.  I think it was just as apocryphal then as it is now.  But the point being, that is what they argued then.


With respect to the contract renegotiation, if we go further at page 32, at 5.5.6, they say, "In early October", at line 23:

"In early October 2008, Strabag submitted two options to OPG for resolving the current dispute moving forward, which are detailed", et cetera, "In consultation with the owner's representative, noted that neither of Strabag's proposals adequately --"


And this is important, I think.

"-- noted that neither of Strabag's proposals adequately captured the notion of a 'fair and equitable sharing of the cost and time impacts as recommended by the DRB.'"


Even OPG, right, I suggest indicated that, at this point, that they were accepting something which was not necessarily fair and certainly reflecting of what the Dispute Review Board suggested.  However, OPG also noted that:

"As Strabag continued to do a good job and work safely on the project despite the difficult rock conditions then being encountered in the tunnel, it was in OPG's interest to attempt to settle with Strabag to allow the project to move forward to completion."


If we go to the reply argument at page 62 of the reply argument, at paragraph 27 -- I mean at line 27, OPG argues as follows in response to the submissions of intervenors:


"Board Staff, CME, and AMPCO appear to fundamentally misunderstand the nature of the Dispute Review Board process and the findings of the DRB with regard to the dispute between OPG and Strabag over the project.

"There was a single DSC, that is, differing subsurface condition, dispute between OPG and Strabag that went to the DRB. The DRB is not a court where parties bring different causes of action and ask for a decision on each of them, and, unlike a court, the DRB cannot impose remedies based on its findings.  What the DRB can do and what it did do here is to determine whether it believes that the issues raised by the contractor, individually or collectively, present a valid claim for a DSC and recommend to the parties how this claim should be addressed."


That is what they are arguing here, a single finding which determines -- affects the decisions which should be made and all of the other issues which were put before the Board.


And then on page 63, I am in the paragraph beginning at line 33:

"In attempting to convince the DRB that the four factors quoted above existed with respect to the conditions in the Niagara Tunnel, Strabag offered five reasons that it believed supported its claim for a DSC.  Strabag did not assign separate costs to each of these five reasons because its position was that any one of the five factors, or all of them together, constituted a DSC and were, therefore, the cause of the extra cost to mine and support the tunnel."


Once again, that is presented as fact, and in my respectful submission, it's apocryphal, but it is what is go argued here as well.


And then they go on in their argument.  OPG goes on:

"There was not one cost for 'large block failures' and another for 'inadequate stand-up time', because the actions that Strabag took addressed all the conditions it was encountering.  In other words, and contrary to the suggestions of CME, AMPCO and Board Staff, the additional cost that Strabag was incurring was not attributable to the causes of DSC, but rather to the actions necessary to address them."


And then on the next page at line 1:

"While the DRB did not accept that three of the five conditions constituted DSC, it found that the other two did and, therefore, determined that DSC existed.  Once the DRB made that determination, responsibility for the cost consequences of the more adverse subsurface conditions became OPG's."


That's not, in my respectful opinion, in our respectful submission, what the Dispute Review Board did.  That is not what they found.

"Hypothetically, if Strabag had offered 10 reasons why DSC existed and the DRB disagreed with nine of them, the result would have been the same:  If there are differing subsurface conditions encountered, responsibility for them rests with the owner."


In my respectful submission, that's -- only if you accept that assumption -- and in my respectful submission it is not what logically follows from what the Dispute Review Board found -- then you can -- only if you accept that assumption can you come to the conclusion that, on that particular issue, the panel whose decision you're reviewing made an error in fact.


However, for the purpose of this discussion, I am highlighting it because it clearly is exactly what's being argued here.  And the authorities which are not binding but should be persuasive for you, considering that they are Board decisions, suggests that this exercise, for all of the reasons that Mr. Millar suggested, should not be a rearguing of the case.


I'm not going to read it, but -- because I'm at my time limit, which I suggested I wouldn't reach, but if you look at the argument and reply, which is also reproduced at 5.5.4.8 and following, you will see basically the same argument from OPG as to the appropriateness of the amended design-build agreement as they are putting to you today.  And this is in response to -- response to the argument that intervenors put forward in the original hearing.


And then if I could just highlight one comment, and that's at line 27 at page 76.  OPG argues that:

"Given that Strabag prevailed before the DRB --"


This is after arguing that they -- a differing subsurface condition was found, and, therefore, all of the fault was the owner's, they then turned around and said:

"Given that Strabag prevailed before the DRB, it appears more likely than not Strabag would have prevailed in any subsequent litigation and been entitled to recover its full costs" -- I'm sorry, "its full losses plus damages for breach of contract."


An odd argument to make if, in fact, the argument that OPG is making is that the Dispute Review Board found that OPG was at fault for everything.


In any event -- no, let me rephrase.  I gave you that backwards.


This underlines -- this underlines the argument that OPG is making that OPG was -- that the Dispute Review Board found that OPG was responsible for everything and, therefore -- and, therefore, the way in which they treated the costs of it were reasonable, whereas the Dispute Review Board found only that OPG was 20 percent responsible.  That is, they weren't responsible for three of the five, and only half of the other two, 20 percent responsible, which is exactly what the panel's decision reviewing found as well.


I rushed a bit, so I was a bit confused.  But I hope I made the points that I wanted to.  And if -- and unless there are questions, those are our submissions.


MR. QUESNELLE:  No questions from the Panel, Mr. Crocker.  Thank you very much.  Mr. Rubenstein?
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Good afternoon, Panel.  I will be splitting the time with Mr. Shepherd, in consistence with our areas of responsibility in the underlying proceeding.   I will address the Niagara Tunnel project issue, and Mr. Shepherd the tax loss carry-forward issue.


Let me just briefly start with the threshold question.  I agree with my friends from Board Staff and AMPCO that OPG has not met the threshold test.  Even in the parts where you can find an identifiable error, as Mr. Crocker just took you through, essentially these have been reargued already and the Board rejected that or came to different findings on those issues.


What I do quickly want to talk to you about is the standard of review, if you get to the merit stage in your review.


And I provided, yesterday, two decisions.  One is an Alberta Utilities Commission case for the Heartland Transmission Project, and the other is the Board's decision in the motion to review from the last proceeding.  This is EB-2011-0090.


And I don't want to spend too much time on this, but I think the context is important.  The Niagara Tunnel project review that the original panel undertook the prudence review of was the single most complex prudence review for a single project the Board has ever undertaken.  Two days of hearings -- of time for the hearing was taken up, or almost two days, by the issue.  There were thousands of pages of evidence filed.  And we're talking about one specific asset that was sought to be put in service.


So I think it is important to recognize that and the context that that original panel had in reviewing the prudence.


In the AUC decision -- and I won't -- I will leave most of it with you, but there is a long discussion in this decision, starting at paragraph 21 through to paragraph 31, about the -- how should, in a review and variance decision, how should the reviewing panel look at factual errors?  Because this is what my friends, or at least initially, had claimed, that there was a factual dispute.


And the AUC goes through the jurisprudence.  It reviews the Supreme Court's decision in Housen v. Nikolaisen, and it comes to this conclusion at paragraph 30, and I think it is apt.


AUC says:

"The review panel concludes that findings of fact or inferences of fact made by the hearing panel are entitled to considerable deference, absent an obvious and palpable error.  In the Commission's view, this approach is consistent with what was prescribed by the Supreme Court in Housen v. Nikolaisen, and by the Alberta Court of Appeal in Ball v. Imperial Oil.  It is also consistent that the general principle that a trier of fact is better situated than a subsequent review authority to make factual findings or draw inferences of fact, given the trier of fact's exposure to the evidence and familiarity with the case as a whole."

And I think it is important to recognize that there is a lot of discussion earlier on about one of the issues that the original panel had to grapple with was:  What type of leverage did OPG have?


A lot of that, and when we get through some of the findings the Board made, it was -- I think credibility may be a strong word, but it was taking OPG's evidence about what type of actual -- in the cross-examination -- about what type of leverage and making judgment findings.  And obviously being there, understanding the whole case as a whole, puts that original panel in a better situation.


And the question of the standard of review on factual matters was canvassed in the EB-2011-009 case.  And in that case -- and it was an OPG case, the Board says, it comes to -- under its findings on page 11:

"The Board agrees with the submissions made by parties who argue that a reviewing panel should only interfere with an original finding of fact in the clearest of cases.  The law has generally afforded original findings of fact considerable deference."


And I would just leave you with that as -- that should be the lens that this panel reviews the previous panel's decision.


Now, there was discussion by Mr. Smith and Mr. Stephenson earlier on this morning about, sort of, the overall context, here.  And the discussion -- and Mr. Smith took you at the beginning of his submissions to some cross‑examination that I had actually asked the witnesses, and the questions were essentially:  Knowing everything that you know now, what would be the cost?


And OPG's witnesses said it would be essentially the cost that it was seeking to put into rate base at the time.
And Mr. Stephenson essentially took that and said, Well, now ratepayers are asking for a discount on that, if those are the actual costs.

But I think it is important to remember also what Mr. Smith said when he took through the prudence review that you had to undertake, because that is inherently an impermissible prudence review because it is looking in hindsight, saying -- knowing what we know now about the actual rock conditions with the perfect conditions and the perfect situation, if we went back in time in 2005, what would the project costs be?


That is not the review that the original panel has to undertake.  It has to look at the circumstances that were known, or ought to have been known, at the time the decision was made.


And that is how OPG framed the evidence in that original proceeding.  It is important to recall -- and this is at -- the cite I will give you is Exhibit F5, tab 6, schedule 1.  This was the report of Dr. -- Mr. Ilsley.  And what he was not asked to do was to say:  Is the cost going to be what, you know, the resulting cost was?


He was asked to look at, at specific points in time, the decisions OPG made and if they were reasonable.  He was asked to look at the adequacy of the geotechnical investigations.  He was asked to look at if taking the matter to the Dispute Review Board was appropriate and its conduct within the Dispute Review Board.  And then, also, wasn't renegotiating the agreement the best way forward.


So it was specific points in time that he was asked to review.


Let me start with the pre-2008 settlement amount.  And this was for that disallowance.


OPG's alleged claims -- and I think this has been discussed numerous times, but while there were five issues before the Review Board, there was only -- there was only really one differing subsurface claim, and that the findings that there was a differing subsurface condition on whatever the five issues meant that all added project costs were the responsibility of the OPG under the design-build agreement.  And we would submit that is clearly not correct.


While the contractual arrangements under the design-build agreement is that the owner is responsible for costs related to a more adverse subsurface condition than were represented in the geotechnical baseline review, it is not correct for OPG to say that the owner is responsible for any and all added costs as a result of the differing subsurface conditions.


What the owner is responsible for under the design-build agreement is the added costs that were a direct result of the specific differing subsurface conditions.


And I say this for a number of reasons that I would like to discuss with you.


The first is with respect to the structure of the Review Board's findings which confirm this.  And this is at OPG's motion review at tab 4, page 18.


And if you look under the conclusions, the conclusions don't start off by saying, We find that there is a differing subsurface condition for this reason.  It looks -- in each individual issue that is addressed, it makes a specific finding for each one.  For large block failures, it says there is no DSC.  For the St. David's Gorge, it says there can be no claim for a DSC.  For the insufficient stand-up time, it says there are no differing subsurface conditions.

I would say to you that that itself shows that there is no -- it is not sort of an overall analysis and you just need to find one reason for there being a differing subsurface conditions.  It was individualized areas.


Then, if you look under the -- in the context of the excessive overbreak, where the review Board did find a differing subsurface condition, it says -- and where it says it, there should be costs that should be shared.


It says under there:

"Since the development of the GBR was a mutual responsibility of both parties, we recommend that the parties negotiate a reasonable resolution based on a fair and equitable sharing of the costs and time impacts resulting from the overbreak conditions that have been encountered and the support measures that have been employed.  Both parties must accept responsibility for some portion of the additional cost, but at the same time the contractor must have adequate incentives to complete the work as soon as possible."


Now, OPG has taken -- has extracted this element and said, Well, this is saying that we had to share the costs of the differing subsurface condition.  It is important to note that it's within the context of 4.4.  This is isn't an overall context that defines in some sort of general conclusion.  It is within the context of that specific issue, and I think that is more important.

The third reason -- and I think was illuminated by Ms. Spoel's question about the St. David's Gorge contractual term.  The specific contractual term regarding the carve-out for claims under the differing subsurface conditions for the -- at St. David's Gorge would be wholly meaningless if, essentially, you needed to find a differing subsurface condition on any way.


And now, my friend tried to sort of explain it away by essentially saying, Well, there wasn't really much costs because they had changed their means and methods right after it.  But this was fiercely litigated before the Dispute Review Board.


Strabag said that that didn't apply -- that that contractual provision didn't actually apply in this situation, and my friends have only provided you with an excerpt, but I would just point you to the full Dispute Review Board decision, which talks about, in greater detail, the positions that each party took.


The third reason -- sorry, the fourth reason I would point you to is that -- and I think Mr. Millar talked about it -- was the actions of both of the parties afterwards.  If it was just simply you had to find a differing subsurface condition in one area and then all added costs flowed from it, Strabag, in this case, settled the amount for less than 50 percent, or around 50 percent, depending if you are using the $90 or $77 million number.


But, lastly, let me say this, and this is the broader principle:  The point of the geotechnical baseline review was to allocate risk between OPG and Strabag.  It was essentially a risk allocation tool between them on what -- you know, whose -- what costs will each have to bear if there are things -- if the costs -- if there are added costs once you start tunnelling.


And it would seem to be completely meaningless if what the term in the contract meant was you just had to find a differing subsurface condition in one area for one thing; then all added costs of the project flow to OPG.  It wouldn't be allocated.  It wouldn't -- you know, the GBR that was contained in the evidence is extremely extensive and long and detailed, and there are many different elements and many different discussions about different parts of the tunnelling.  It would seem to be an absurd allocation of risk.


And I would just say that if that is the actual -- if my friends are right about the actual interpretation, that, itself, would have been a ground for the Board to make a disallowance, because having that contractual provision would have been clearly imprudent for the Board.


So I think, you know, the Board would be able to justify a disallowance in that case, even on my friend's interpretation for including that.


The question of then -- now, my friend took you to -- he sort of used the example of the, you know, the negligence case that Mr. Smith took you and explained to you.  And I think he's partly right but misses actually what would have happened in that case.


So if there is a negligent finding from a doctor who made some sort of botched surgery, as Mr. Smith's example, but if it turns out that the patient is partly responsible -- this isn't a perfect example, but in a negligence claim, if the patient or the actor who is harmed is partly responsible -- didn't provide the doctor with all of the medical information so he knew where to, you know, make a cut -- then the damages that would flow from it are not all the costs that the patient would have.  It would be only the ones that would flow from the doctor-specific negligence in this case.


And the patient would be -- there would be some contributory negligence that it would have to bear.


Let me just take you to one other thing, and this was OPG's own testimony in the case on the issue of the Review Board's finding.  This is at tab 3 of the Supplementary motion record.


This was a discussion that Mr. DeRose had with Mr. Everdell.  This is on page 65 of the transcript.  Mr. DeRose says:

"And with respect to, for instance, the large block failures, the way I would describe it is OPG won that one.  The Board outright agreed with OPG that this should have been, and this was a means and method issue, and that was something that Strabag -- the risk laid with Strabag.  Is that fair?

"Mr. Everdell:   Yes.

"Mr. DeRose:  And when you then subsequently negotiated with Strabag, if you didn't know whether the large block failures represented 100,000 of the 90 million or 89 million of the 90 million, how did you take into consideration or ensure that the particular win was appropriately quantified and that you didn't end up paying for the large block failures inadvertently?"


Mr. Everdell says:

"The large block failures were a relatively minor part of the claim.  There was a large block failure when the TBM entered the Queenston shale formation directly under the whirlpool sandstone, and then the contractor modified some of their support techniques, including the use of pipe spile umbrella methods to pre-support the rock over the top of the cutter head, which then resulted in no further large block failures.  So it was a relatively minor part."


I note this:  Mr. Everdell's response was it didn't really matter what the actual quantification was because we'll have to pay it ever because there was a finding of a differing subsurface condition.  His view was that it was a minor part.


But then Mr. DeRose signalling on to that said:

"But you don't -- but no one knows what the value it is because you didn't undertake that analysis.  Is that fair?"


Mr. Everdell said yes.


So there actually was no precision quantification of that.


So the Board -- there was no quantification of the two issues, and it, I would submit to you, left the Board in sort of an odd position, because there was no evidence placed on this.  And the onus is on OPG to make its case, not for intervenors.  And parties had asked about that.


So the Board essentially allocated the issues, divided them up evenly, and then allocated a certain amount of -- split the two issues where there was joint responsibility between OPG and Strabag.  We would say that is a reasonable interpretation for how you do it.


And, again, looking at that testimony as well, on page 64, there is a discussion between Mr. DeRose and Mr. Ilsley.  And Mr. DeRose asked:

"And was there a reason why you would not have quantified these on an issues-to-issues basis to understand what you were dealing with?"


Mr. Ilsley says:

"If I may, usually the procedural aspects of the Dispute Review Board is that you listen to the merit of the allegations first.  Then you deal with the costs later.  And the decision or recommendations come through."


And he goes on to explain that it is simply easier.


The response wasn't, Well, it doesn't really matter how you split those up because, if there is a differing subsurface conditions, all the costs; it's that you deal with that at a second part, because, understandably, it would be a -- it's a hard exercise to reach a precise amount, and the parties may be able to negotiate a way out of it.


So, for those reasons, we submit that the Board was correct on the pre-2008 disallowance error.


With respect to the amended design-build agreement disallowance error, at its core, OPG disputes the Board's finding that there was leverage in its negotiations with Strabag amending the agreement.


And I think the Board itself recognized what the proper question that it had to ask itself was.  And this is on page 32 of the decision.  This is in tab 1 of the motion record.


The Board says:

"The question is not would it have cost OPG more had Strabag walked away?  Instead the salient question is:  Could OPG have achieved better terms than it did in negotiating with Strabag to move forward after the Dispute Review Board findings?  Was the terms that it had reached at that point in its negotiations prudent?"


And I think that is -- the Board was correct.  So then the question ended up coming down primarily to the issue of leverage, and I think it is correct -- and a number of parties have said this already that the amount of leverage cannot be precisely quantified.  It is -- at best, it was a judgment call for the Board to take, but it clearly determined that OPG didn't -- it had leverage and simply did not use that leverage.


The evidence, we would submit, was clear that OPG negotiated from a position of strength.  First, the Dispute Review Board finding showed that, of the three of the five issues OPG had prevailed on and in the two that, one, there was a differing subsurface condition, the other, something in between, that there was -- it should be shared responsibility.


There was the parental guarantee that parties have talked about already, so I won't get into that, but we would agree there.


But most importantly the threat of Strabag walking away was simply overstated by OPG at the original hearing.  And this was a -- there was a lot of discussion at that original hearing about that.  Strabag is a large international firm.  Its parent company -- Ed Zublin, I believe, is the name -- is an even larger international company, and it would have suffered reputational harms, not including the legal harms and liability that it may have found.


And the Board recognized this in its decision at page 33:
"Strabag therefore had a strong incentive to reach an agreement with OPG to find a way to complete the project.  Walking away from the project would have been an extremely expensive and unpalatable option for Strabag and its parent company."


And this is -- I will read this out.  It is not in the motion record, but this was -- on the date, the volume 2 transcript.  I will give you the cite for this.  I have it on page 155 of mine but it may be slightly different. I notice the motion record page numbers on their transcript were slightly different.  But Ms. Hare asked a specific question on this issue.

"Ms. Hare:  And does Strabag have a history of walking away from projects?

"Mr. Young:   No, they do not.

"Ms. Hare:  Okay.  So you assume they might walk away.

"Mr. Young:  We certainly assumed that they might walk away in that very clearly they were signalling to us they were having major problems with this in that their loss was hurting them severely and they couldn't keep going the way that it was going."


The issue of the leverage was front and centre in that reviewing panel.  The issue of would the Board have had -- sorry, was there likely a chance that they would walk away?  And there was actually no -- essentially the opinion of OPG, you know, in hindsight way, it is seeking to bring this into rate base.


But when asked directly if this has ever -- has Strabag ever done this before, ever been involved in a project where there were cost overruns and they simply walked away, and the answer was not.


Ultimately, the question was not should it have renegotiated the contract.  It was the specific terms and the incentives.  And that they were imprudent in doing so.  They were too generous.


I would say this:  OPG relies a lot on the discussion in the Review Board decision about there needing to be an incentive for it to complete the work.


And I think Mr. Millar discussed this, that there is a difference between incentive and profit in Board Staff's submissions or discussion with that.


And while I would also agree with Mr. Smith's comment that, if we were starting from the beginning when -- before the design-build agreement, Strabag clearly wouldn't have bid or signed an agreement where they received no profit.  But based on where they were at that specific time, it was clearly reasonable for them to do so.


It should be recalled that the design-build agreement was a fixed price contract, and the amended design-build agreement was a target price contract.  So the incentives are very, very different in this case.


So in a worst-case scenario, Strabag leaves the -- because it is a target price contract, it's going to get its costs.  It may not get a profit or as much as a profit as it wants, but it is going to get its costs.  It will be neutral at the ends of this.  That is a much better situation for it than it being tied to the design-build agreement.  Even some sort of amount where there was an amending of the design-build agreement, where there is still a fixed cost but it would have been some increased cost.  It was put in, you know -- it essentially was left riskless to those, and we think that is important.


And for those reasons, we submit that the Board's reasons were not just correct, but there was no palpable and overriding error for the Board to reverse its decision.


MR. QUESNELLE:  Thank you very much, Mr. Rubenstein.  The panel has no questions.

Mr. Shepherd, if you would like to pick it up?
Submissions by Mr. Shepherd:


MR. SHEPHERD:  Thank you, Mr. Chairman.  I am going to try to not plough the same ground as my friend Mr. Millar, who covered this -- the tax loss carry-forwards -- quite thoroughly.  I want to start by making clear, as he did, however, that what is at issue here is OPG wanted to collect from ratepayers more for PILs than they actually expected to pay.


They asked the Board to approve a larger amount for collecting from ratepayers, even though they knew that they were actually going to pay a lesser amount.  They wanted this fictional higher amount to be the amount included in rates.  The Board said no.

So we have to frame it in that context.  Their only argument -- and they only have, really, one argument.  I heard Mr. Keizer this morning go on for some time about the various errors, and all of this sort of stuff.  He really only -- at the hearing and now -- only has one argument, and that is that there is a principle called benefits follow costs which the Board should have applied, and it didn't.


So we have two reasons why we think this motion fails to meet the threshold and should be dismissed.


The first is that this very point was argued before the Board.  The Board panel heard -- every single argument you are hearing today, the Board panel heard.  Every single one.  There are no exceptions.


And the Board panel put its mind to -- or their collective minds, as it were -- to whether they should apply the benefit follow costs principle, and decided it was not applicable on these facts.


A motion for review is not an opportunity to reargue the same point.  OPG argued this point.  They lost.  Done.


I am not going to deal with that any more than that, because my friend Mr. Millar has covered that in some detail, and well.


The second reason, however, that I think you should reject this motion is that the Board panel hearing this case got the right answer.  The benefits follow costs principle does not apply here.  That is why they didn't apply it, is because they were right.  It doesn't apply in this situation.


What OPG was in fact seeking to do is expand the scope of that principle, and is seeking in this motion that same expansion.  The Board panel correctly rejected it.  And, by the way, OPG aren't the only ones that have sought to expand this principle.  SEC has, as well.  We also lost, by the way.


And so let me just talk briefly about this second point, that the Board panel got the right answer.  And you will appreciate that, having argued the other side of this, I am making these arguments kicking and screaming.  But if you lose, you lose.


This principle comes from a number of cases in which the -- an entity carried on a regulated activity and an unregulated activity, either together or sequentially.  And in each case there was a loss in the unregulated activity.  And parties, including SEC, sought to have that loss applied to reduce the taxes in the regulated activity.


And the Board's principle was:  It's actually the standalone principle that was being applied in these cases, that the unregulated activity stands by itself, and the regulated activity stands by itself, and you don't cross the tax information over from one to the other.


Now, all of the cases except one -- and I will get to that in a second -- follow directly within that rubric.  It is not just the 0905 case where that applies.  There are many others, a couple of Great Lakes cases -- I am trying to think.  I think there was a Canadian Niagara Power case.  But there has been a number of these, where there have been unregulated and regulated activities.


Let me first deal with the 0905 decision, which Mr. Keizer has taken you to, in which he says, by the way, that, in 2005 to 2007, OPG was regulated.


Only a lawyer could say that.  In the context of this Board, and in the context of cost of service regulation, OPG was not regulated in 2005 through 2007.  And the entire analysis in that case, and in the subsequent review decision was:  We have an unregulated period, and there are tax consequences associated with that.  And we have a regulated period, and there are tax consequences associated with that.  We're not going to let them -- let the tax consequences from one slop over to the other.


The -- and this is one of a number of cases.  But let's understand that all of those cases are about unregulated and regulated.


So what OPG would like to do is they would like to say, Let's expand that rule.  Because benefits follow costs sounds really neat.  Right?  It sounds like a principle that you could follow.  So let's expand that rule so that it applies to the allocation of tax benefits between different time periods of a regulated entity.


Now, that is different.  That is no longer the standalone principle.  We're not talking about that anymore.  Now we're talking about the continuity of rate‑making.


So, for example, if you would accept the position of OPG, then tax benefits that accrue during IRM, they would not be brought into revenue requirement on rebasing.  Why would you do that?  The shareholder ate them.  The ratepayers shouldn't get the benefit.


And, in fact, Mr. Millar has cited to you a dozen cases where the Board found exactly the opposite.  Because this is not the Board's rule.  The Board's rule is that there is continuity of costs over time.


And what OPG is seeking to argue in this case is that you should change that and they are arguing that the Board panel, by failing to change it in this case when asked to do so, made an error.


So let's ask:   Is this proposed expansion of the rule a good idea?  I mean, maybe it is.  I mean, there is some attractiveness to this notion that, if you bear the costs, you should get the benefits, which is what the -- their whole case is based on that.


So I am going to -- there is a whole bunch of reasons why this expansion is a bad idea, but I am just going to deal with two of them.


The first is every time you have a cost of service application, you're rebasing the costs to the new reality.  You are resetting all costs to what you think they're actually going to be.


You set costs.  It doesn't matter whether it is over five years or over one year, but you set costs, and then things happen.  Life intervenes, and the actual things that happen over time are different.  So then you come back again for another cost of service, another rebasing, and at that time, you reset the costs.  You try to find the correct cost basis on which to set rates.


That is how cost of service works.  So in -- what happens is that some costs go up more quickly than you expected; Some don't.  Sometimes a utility, whether they're under IRM or they're just under cost of service one year after another, or they don't come in at all, as was the case with OPG.  Sometimes they will invest in something that will cause their costs to go down.


Any number of things can happen to change what the costs are for the new rebasing.  And what the Board does is it says, Let's look at all of them, and let's see what your new cost structure is, and we will set rates on that basis.  That's how rebasing works.


OPG wants an exclusion in that for taxes.  So our question is:  Why would it only be taxes?  What's so special about taxes that you would say, Well, no, That cost we're not going to treat as being rebased?


What -- If an intervening event drives taxes down, why would we ignore that, but we wouldn't -- but we would still reflect an intervening event that drives other costs down?  So I will give you an example.


Let's say OPG in 2012 spent $10 million to -- in termination payments to get rid of staff.  And they might have, in fact.  So they get rid of all these staff in 2012.  They spend $10 million of their shareholders' money because it is all at their risk at that point.  Right?


And now, in 2014, they come in to rebase, and they say, Well, wait a second.  We paid the cost to get rid of those employees.  We think that the costs that the ratepayers pay should include those employees because we should get the benefit.  We, the shareholder, should get the benefit of the costs we incurred to terminate them.

Why wouldn't that apply too, the same way?  Well, I mean the answer is that's not how it works.  That may in fact be a great idea; I don't think so, but let's -- I'm not arguing against it.  All I'm saying is that that's not how it works.  Rebasing doesn't work that way.  When you rebase, you rebase everything.


So if OPG wants to argue that taxes are different, then they have to show you some principled basis on which it -- the taxes should be treated as different, and they haven't said anything like that.  They just said benefits follows costs; benefits follow costs.  Well, there is lots of benefits that follow costs, and it is only this one that they want to track and keep the benefit of.


All right.  Now, I want to talk about the second reason why this expansion of the concept is a bad idea, and it is a narrower one, but it's more specific to this situation, and that is OPG seeks to expand this principle to tax loss carry-forwards only, but not to other tax impacts.  You know, there are other tax impacts that go from year to year.


What about tax credits that you have available for R&D, for example, or other things?  You can carry those forward.  Are they saying those ones also have to be retained by the shareholder because they spent the money in the first place?  Is that how it works?


And then I'm thinking, well, wait a second.  The biggest tax carry-over, in fact, is timing differences.  The biggest tax carry-over is one in which you spend money on capital assets, and you get deductions that exceed your accounting costs.  And those timing differences are huge.


So I will give you another example.  In 2012, OPG spends $10 million on some computer software.  2012 and 2013, they get to deduct the full cost of that $10 million because it is 50 percent a year.  But it is actually a 10-year asset.  So when they come to 2014, 80 percent of it is still in rate base.  Ratepayers are going to pay that.

Why should we be paying that?  If they get all of the tax benefits, they should eat all the costs or, conversely, if we're going to eat 80 percent of the costs, then why aren't we getting 80 percent of the tax benefits?  How is that different?


Well, it isn't, in fact.  And the reason I use that example is because SEC argued precisely that point, exactly that point, except the numbers were not $10 million.  They were $1.2 billion in the EB-2010-0008 case, where we said, You've taken capital cost allowance of $1.2 billion on assets that we're paying for.  We want the tax benefits.

And the Board said, No, you can't have them.  That's not how it works.

They refused to apply -- to expand the benefit follow costs test to apply to that.


So it seems to me that my friend Mr. Keizer can't have it both ways.  He can't say, Let's expand this concept to give us the benefit of tax losses, without saying, Oh, by the way, all of these other tax things, we'll expand it to cover those things too, which hurts the shareholder rather than helps the shareholder.

So before I finish, I want to talk briefly about the Great Lakes case, because my friend has characterized it as one case in which a regulated utility and regulated operations has losses, and they were carried forward, and they were not applied to reduce rates to ratepayers subsequent to -- in the new rate case.


That is not quite what happened.  So what actually happened in this case -- and I believe Ms. Spoel was actually on that.  I think you were.  What actually happened in that case is Great Lakes included in a variance account about $14 million of money they thought they should be collecting from ratepayers.


They hadn't actually been approved to collect it from ratepayers, but they said, Okay.  Well, we're going to put it in this deferral account, and then we're going to come in and ask the Board to let us collect it.

And, of course, because they were "notionally" collecting it from the ratepayers, they also paid tax on it.


And so then when they came in and the Board said, We're not going to let you collect this $14 million from the ratepayers -- it was just -- actually, that part of the decision is quite funny because it is like, seriously?

And they said, No, you can't collect the $14 million.  Then they had to deal with, well, now what are we going to do with the tax consequences of that?  What the Board said -- and here is the important part, and actually my friend took you to it, but he reaches a different conclusion than I did.


On page 42 of that decision, he took you to this first paragraph where the Board talks about:  Is this going to generate losses from prior years that are carried forward, or is the applicant seeking of simply going to deduct it in 2007 and 2008, this 14 million they don't get to collect?


And what they say -- and I will read that last sentence:

"However, whether that is the required tax treatment, that is, losses, or whether the earlier tax returns will be left unchanged and the disallowance deducted in 2007 or 2008 tax returns as a loss would have no effect on the Board's findings on this issue."


And the reason is they were not talking about tax losses.  Tax losses was incidental to this.  What was happening in that case was that intervenors and Board Staff were arguing the ratepayers should get the benefit of this deduction, which is reversing something that you already paid tax on, and that's not right.


And, in fact, the Board said that on page 44 of the decision -- page 43 at the bottom:

"Since the Board has denied recovery of the amount accrued for rate mitigation in Account 1574, the resulting losses should not be attributed to ratepayers, but rather to GLPL, which sustained those losses and should retain the related tax benefits."


The whole point of it was, if we're not going to let you collect the money you pay tax on, we're not going to take the tax benefits as well.  That wouldn't be fair.


So if the Board panel in this case had gone back and said, You know what?  We're going to take $10 million of last year's revenue from you, we're just going to make you pay it back, then I think they would have a legitimate case:  Well the tax losses associated with that, we get to keep it.  That's not what happened here.  This case is simply not applicable.


So, in conclusion, we believe that this is the second time we have argued this.  The Board got it right the first time.  And this Board Panel should reject it as not having met the threshold test.


Unless you have any questions, those are our submissions.


MR. QUESNELLE:  Ms. Hare?

MS. HARE:  I do have a question.  You make reference to 2010-0008.  Can you just go over that case again?


MR. SHEPHERD:  Oh, sure.  Sure.


MS. HARE:  No, no, no.  Where you said you argued and the Board decided against you.  Just please explain in simple terms what happened.


MR. SHEPHERD:  We argued that the assets that the ratepayers were paying for at OPG had a certain amount of depreciation that we were paying.  But the capital cost allowance, as of the time they became regulated, was $1.2 billion higher than the accumulated depreciation, with the result that we were going to lose those $1.2 billion of tax deductions even though we were paying the depreciation.


MS. HARE:  You say "we."  You mean --?


MR. SHEPHERD:  We the ratepayers.  The good guys.  Okay.  I shouldn't have said that.


MS. SPOEL:  We're the good guys.


MR. SHEPHERD:  Okay, fair.


[Laughter]

MR. SHEPHERD:  So we argued that $1.2 billion of timing differences should go to the ratepayers.  We're paying the depreciation.  We're paying the costs of those assets, so we should -- benefit follows costs.  Right?  And the Board said no.  The Board said that is not how it works.


MR. QUESNELLE:  Okay.  Thank you, Mr. Shepherd.  Ms. Blanchard?

Submissions by Ms. Blanchard:


MS. BLANCHARD:  Thank you very much, Panel.


I would first like to say that my colleagues from Board Staff, from SEC, and from AMPCO have covered the bulk of the arguments that we would have made to you today had we gone first in the lineup.  So I will do my best not to duplicate, and I will also rely on our written submissions.   But I would like to -- I think where I would like to start is really the big picture.


We made some detailed submissions on the standard of review.  You have heard from my colleagues on that point, but I think it is worth reiterating.  At the heart of every OEB decision, there is a balancing exercise that's going on.  We're balancing the interests of the ratepayers with respect to fair rates, and also the utility's right to be provided with an opportunity to earn a fair rate of return on its investment.


So it is a balancing exercise and, in a payments case of this magnitude, there are multiple moving parts that the original Board is considering when they are reaching their conclusions.


So the level of deference that needs to be accorded is quite significant, and this is something that the Court of Appeal of Ontario has ruled on in the Toronto Hydro case.  And I think it is worth actually just bringing up those -- the actual words of those tests that are reflected in that decision, and just to hammer it home.


So, in the Dunsmuir reasonableness test, and that is the one that has been established by the Supreme Court of Canada, the test is:  Does the decision fall within a range of possible, acceptable outcomes?  So this is a very significant degree of deference.


And similarly in Ryan, another Supreme Court of Canada case, the test is:  Is there no line of analysis within the given reasons that could reasonably lead the Tribunal from the evidence before it to the conclusion at which it arrived?


There have been attempts in past Motions for Review for parties to suggest that the standard of review that a reviewing panel should apply, is different than that that a Court should apply if it is undertaking judicial review of a decision of the Board.  And one of the arguments that has come up over time is the fact that the word "correctness" actually appears in section 43 of the rules.


And Mr. Crocker did deal with that briefly, but I would like to draw the Panel's attention to the Brantford case, which is cited in our submissions, where the Board on the review in fact determined that the same standard of review that applies when a court reviews a decision of the Board applies when a reviewing panel is conducting a review.


So we are there.  We are in that very deferential scenario already.


The other matter I would like to raise in terms of preliminary and big picture is really the question of materiality.


And Mr. Millar spoke to it briefly in the context of the tax loss carry-forward issue.  But I think it bears thinking about materiality in terms of the larger threshold question of whether this Panel should review the decision of the original Board.


And I think I would suggest to you that, when considering materiality, it is important to consider the total impact of the rate order.  That is what goes into a just and reasonable rate.  What is the total impact of the rate order?  If the total rate order is reasonable, then you have just and reasonable rates.


And so where the impact of the matters that are complained of are immaterial in terms of the big picture, the final rate order, begs the question:  Should the matter be reviewed?


And we would submit to you, Panel, that, in fact, all of the matters which OPG complains of, when viewed in light of the almost $9 billion in revenue requirement which is established by the rate order, are bordering on immaterial.


Taking for a moment the Niagara Tunnel project, it is true it is $88 million in the disallowance, but that is an amount that is going to go into rate base.  And, year over year, we're talking about $8.8 million for the revenue requirement.


In terms of the tax loss carry-forward, had it been applied over the whole of 2014, it would have been upwards of $70 million.  But, given the effective date of November 1, we're talking about a sum total of $12 million.


So we've got $8.8 million year over year on the rate  -- on the revenue requirement for Niagara Tunnel.  We've got $12 million total for the tax loss carry-forward.  We would suggest to you that these numbers do not reach the level of materiality.


And so that begs the question:  If and applicant is seeking a review of matters which really are immaterial in the context of the overall revenue requirement, isn't it incumbent on them to demonstrate that there is some point of principle that is so significant, or that has broader implications, that really needs to be investigated?


And we would submit to you, Panel, that OPG has articulated no such broader overriding issue or implications.  In fact, we would submit, on the contrary, that granting the relief which OPG is requesting would establish exactly the wrong principles.  And I am going to get into that a little bit, being cognizant that the specifics have been dealt with quite ably by my colleagues.


So, in terms of the Niagara Tunnel project, in our submission, one of the matters which really is the most troubling in this application is what we would suggest is an underlying implication that the Board in the first instance lacked the jurisdiction to look behind OPG's judgment calls on a negotiated settlement.

I think that has been made quite evident by some of the language which has been used by Mr. Smith in his submissions and also by Mr. Stephenson in his submissions.


For example, there's been a statement that Mr. Young's evidence was that Strabag would have walked away had he not been given -- had he not been given the incentives that -- had they not been given the incentives that they were provided with in the negotiations.  And that's been presented as evidence that Strabag would have walked away had they not got the package that they wanted.  And there has been the use of the words "uncontroverted evidence."


We would submit to you that, certainly, that is not the evidence that was before the Board.  The evidence that was before the Board was that OPG believed that Strabag would have walked away had they not gotten the package, but it was also entirely within the Board's jurisdiction to reach a different conclusion, that the bargaining power that OPG had in that case was different, based on the facts.


And certainly that is the appropriate inquiry when undertaking the balancing -- the balancing function of the Board as between what is a reasonable rate for the ratepayers to pay and what amount should go into those rates.


And, similarly, if we were to apply the same type of logic to the discussion of the settlement and whether or not it was incumbent on OPG to consider how the $90 million claim could be allocated amongst the five issues, again, OPG's evidence was that it didn't undertake that allocation, not that that allocation was impossible, not that there was no reasonable way of determining which costs could be applied to each issue, but simply that it didn't undertake it; that it was never resubmitted to the Dispute Review Board.  And, essentially, that's presented to the Board as a fait accompli; that it would somehow be an error for the Board to determine that there was, in fact, an allocation that should have been done, and we would submit that that is really the implication in the decision.  You didn't do the allocation.  You've left us no choice but to do our own.  And that's -- that's exactly the type of analysis that the Board is required to apply when determining what just and reasonable rates are.


Now, just moving along to the tax loss carry-forward.  What is clear from the submissions that have been made today and from the evidence which was before the Board and from the reasons of the Board on the original decision was that, in making a determination on the tax loss carry-forward, the Board applied a long-standing policy of the Board, and from the submissions of Board Staff, it's apparent that this is a policy that has been applied on numerous occasions to other utilities.


So just going back to the standard of review and what we are here today to do, we would submit that there's overwhelming evidence before this Panel that the decision of the Board to apply its long-standing policy is to -- clearly falls within the range of possible acceptable outcomes.  That's been the outcome 11 other times, according to Board Staff.


So there is no evidence that this is outside the range of possible outcomes.  In fact, it is acknowledged that it is well within the range of possible outcomes.  So the fact that a preferred policy approach is being advanced by OPG is really irrelevant to the discussion before the Board today, and it's really beyond the scope of the review.


So I think I would just reiterate that, really, my colleagues have canvassed the specifics, and I will rely on those.  It's our submission that OPG has not met the threshold test and that this matter should be dismissed for both that reason and on the merits.


MR. QUESNELLE:  Thank you.  Okay.  Thank you very much.  I will just be one moment.


Mr. Schwartz, we have you down for a time estimate of 10 minutes.  Do you still feel that that is what you would take, or would you be prepared to go before the break?


DR. SCHWARTZ:  I am certainly prepared to go before the break.  Maybe I will go to 15 minutes.


MR. QUESNELLE:  That will be fine, Mr. Schwartz.


DR. SCHWARTZ:  Thank you.


[Laughter]

Submissions by Dr. Schwartz:


DR. SCHWARTZ:  I made provision for that, so...


Mr. Chairman, members of the Panel, I will be offering this afternoon the submissions of Energy Probe Research Foundation on this matter.  I will rely and, therefore, will not read or repeat simply the brief written submission, but rather I will try to hit perhaps the key issues and leave it for that.


Additionally, there are a couple of things that have happened or issues that have come to mind, and I might mention them briefly.  One, we have had some -- or I have had some difficulty with the distinction between evidence on the threshold issues and evidence on the merits.


I sense from the discussion today that people here may have had the same issues.  I mean, they seem to me to merge into the same question.  I'm not sure what could be done about it, but as I was preparing our submission, it wasn't clear to me if I was discussing the threshold question or I was discussing the merits. One seemed to rely on the other.  Perhaps that is not important.


A somewhat more important issue that has come to our thinking was this notion of prudence and what does it mean.  It seems to me that, if OPG or anybody in OPG's circumstances spends a lot of time and effort and expertise devising and negotiating a complex contract and then things work out, then a finding of prudence is justified.


On the other hand, if things don't work out, it's still prudent.  I mean, that is a sense of which I am getting.


And the reason those two statements could fit together, in our submission, is that it rules out any inquiry into the contracting process itself.  That is to say, we're going to take the contracting, the devising of the contract, the complexity of it as given.  If things work out, prudent.  If it doesn't work out, well, it's still prudent.  We don't have to look at the details of the contracting process.


And this is probably one of the issues that Energy Probe would like to pursue or has pursued in the initial case and just to summarize now.


Our basic position is that the threshold test, as we understand it, has not been met; that OPG's arguments on the merits are, in critical respects, flawed; and that the Board has not erred.


Now, as to the threshold issue, OPG has stated four material errors, the first of which is a $28 million pre-2008 disallowance, and I will speak to that briefly.  As we see it, OPG is submitting that, since it had negotiated a risk-sharing arrangement with Strabag, giving OPG contractual responsibility for the "more adverse subsurface conditions that are represented in the GBR," then OPG is entitled to recover all of the costs therefrom from ratepayers and that the Board erred in holding otherwise.

The implication is that the Board errs by failing to ensure the recovery of any cost that OPG incurs as a result of risks for which it is responsible under a contract with a third party.

Now, we submit that this is a dangerous position for the Board to adopt.  Allowing OPG, or any other regulated utility -- I'm not attacking OPG particularly on this -- to recover all of the costs from ratepayers in such risky circumstances, that is -- is, in fact, rewarding excessive risk taking or leads to diminished incentives for caution and care at the contract negotiation stage.

We don't want regulated entities to assume that, if things don't work out as planned, then they will be able to recover everything from ratepayers.

So, in Energy Probe's view, the Board did not err in denying OPG the recovery of costs from ratepayers in this first issue, the pre-December 2008 disallowance issue.  It did not err in denying the recovery of full costs, and so we say that OPG is mistaken in asserting that the Board made a factual error in this regard.

Indeed, the erring party, to our view, is OPG, which apparently acted in the belief that its risk-taking, in the form of these contractual arrangements, would be fully compensated if things didn't work out.

Now, the other three alleged errors -- Board errors --are, in our view, simply reflections of the underlying contractual issue that OPG exposed itself to by adopting the design-build procurement method.  Had OPG realistically been able to choose another contractor when things got tough, these alleged errors would not have arisen.

And, in this connection, I might refer to Mr. Smith's insistence this morning that one of the things the Board has to consider is the existence or non-existence of reasonable alternatives.  And it will be an argument of ours, and a submission of ours, that the design-build procurement method essentially precluded the existence of reasonable alternatives.

And this is yet another reason why the Board should look at these contractual arrangements when it decides on the prudence issue.  If you adopt a contract that makes it difficult to bring in another contractor if things get tough, well, I mean, that ought to have some impact on the Board's thinking about prudence.

So, on the threshold issue, as I see it, Energy Probe submits that none of the errors alleged by OPG are errors, if they are errors, that require the Board to revisit its decision.  Therefore OPG had failed to meet its burden on the threshold issue.

If I might make a couple of comments, then, on the merits.  And I suppose the principal concern that we have is to be found in the OPG motion, at paragraph 4, pages 2 and 3 of that document, where OPG asserts that the additional cost of construction at issue was "due entirely", underlined, "to the extremely difficult rock conditions encountered by Strabag, which were significantly more challenging than expected."

And OPG restates this claim in its submissions on the motion, on page 3, paragraph 7.

OPG's assertion that the costs at issue arose solely because of unanticipated conditions is a continuing theme throughout the -- its motion and its submissions.

Now, Energy Probe submits that OPG's assertion is factually incorrect.

It is certainly true that some of the additional costs of the Niagara Tunnel project that OPG incurred can be directly attributed to unanticipated conditions and would have arisen under the alternative, the design-bid-build procurement.

And, as an aside, the proper regulatory treatment of such unexpected costs is not at issue here, but it raises important issues.  And the Board may have views on how truly unexpected costs should be recovered and who is in the best position to know about them, even if -- even if they arose.

But, in this case, in Energy Probe's view, the contractual resolution process and the amounts required to settle with Strabag were both significant and, to some extent, a consequence of OPG's early decision to adopt design-build procurement rather than design-bid-build procurement.

Indeed, in its questions to OPG's expert, Mr. Ilsley, in the hearing, in first instance, and in its final argument then, OPG argued that the design-build process was a source of extra cost because Strabag's proprietary knowledge and technology which it built into its design rendered merely theoretical OPG's option to select another contractor when things didn't work out, when the dispute between them arose.

This was our -- the crux of our argument, in final argument, in the first instance.

Now, as OPG states in its motion, it places weight on the fact that it had followed the recommendation of the DRB and the CLOC, the Contract Litigation Oversight Committee, that settling with Strabag and negotiating the amended design-build agreement was the preferred option.

In following those recommendations, OPG may have been correct.  If I had been with OPG at the time, that would have been my recommendation.

In the circumstances, it may well have been cheaper to renegotiate with Strabag simply because the costs, both monetary and in terms of delayed scheduling and project completion, of breaking off with Strabag and selecting and bringing in a new contractor would have been prohibitive.

So, in the circumstances, I can agree.  And the DRB and the CLOC recommendations, perhaps, were ones that I would agree with.  But that is not the issue.

Energy Probe submits that the relevant comparison is with the costs associated with selecting another contractor, had OPG adopted the alternative, the design‑bid-build procurement process, at the outset.

The fact that the CLOC and the DRB said, well, you have to -- you ought to renegotiate with Strabag is true.  But the reason why it is true is that there was no alternative, in light of the contractual procurement arrangements that were established at the outset.

So Energy Probe rejects entirely OPG's assertion that the source of additional cost was solely the unanticipated conditions that arose.  Rather, OPG's management of the project, including its decision to adopt design-build procurement, contributed substantially to those costs.

And, in this respect, at least, OPG's view is -- Energy Probe's view is that OPG's arguments on the merits are, in this respect, deeply flawed.

Thank you, Mr. Chairman, members of the Panel.

MR. QUESNELLE:  Okay, thank you very much.  
Any questions?  Thank you.  The panel has no questions.

Thank you, Mr. Schwartz.

Mr. Keizer, Mr. Smith, how much time would you like to have a break?  We have some time to provide a little more than we usually would.

MR. KEIZER:  If I could just have a moment?

MR. QUESNELLE:  Sure.

MR. KEIZER:  Actually, 25 minutes, if we could?

MR. QUESNELLE:  That would be fine.  So we will return at 3:35 p.m.

MR. KEIZER:  Thank you, Mr. Chair.

MR. QUESNELLE:  Thank you.
--- Recess taken at 3:10 p.m.
--- On resuming at 3:35 p.m.

MR. QUESNELLE:   Thank you.  Please be seated. 

Okay.  So who won the toss? 

[Laughter]

Mr. Smith, you are leading?
Reply Submissions by Mr. Smith: 

MR. SMITH:  I have the pleasure of going first.  Thank you, members of the Board.  I do have a few points that I would like to make in reply, and I will try and move through those in an organized and efficient way.

My first submission is in response to a submission by Mr. Millar on behalf of Board Staff, and there was a flavour of the similar submissions through a number of the intervenor arguments, but it was simply this:  That there may have been a range of disallowances that could have been ordered by the Board and that there could have been, in other words, a different decision.

In my submission, the complete answer to that is there's only one motion to review.  There is only one Board decision. 

And what we're here to analyze in the context of the motion to review is the correctness, as that word is used in the rules, of that decision, not a hypothetical decision that could have been reached by the Board.  If there were, we may have different arguments in relation to different issues.  But, in my submission, that doesn't really take you anywhere other than a blind alley.

The second submission I would like to make is in relation to a submission made by Board Staff and others and, in particular, Mr. Crocker relating to the similarity between the submissions made by OPG to the original Panel and the submissions made here today. 

And perhaps the best way to respond to that is to ask you to turn up Board Staff's submission at the bottom of page 1 and over to page 2.  And what you will see there is Board Staff sets out Rule 42.01, which sets out the grounds upon which a motion such as this may be raised.

And it continues over on page 2, and it says: 
"You set out the grounds for the motion that raise a question as to the correctness of the order or decision, which grounds may include..."


And then it lists four items:  error in fact, change in circumstances, new facts that have arisen, and facts that were not previously placed in evidence in the proceeding and could not have been discovered by reasonable diligence at the time. 

And in my submission, if you look at those four only in relation to items 2, 3, and 4, you might have different submissions, because you will have new facts or new circumstances.  But in relation to item 1, it would be peculiar, to say the least, in my submission, if you actually had a different submission, because the implication of that is that the applicant had misidentified what the issue was in its argument and its reply argument.

So take a simple example.  You have a situation where the evidence, says the applicant, is that the light was green.  It says in its argument-in-chief that the light was green.  The Board says, for whatever reason, the light was red.  It would hardly be surprising in those circumstances that the applicant might say, on a motion to review and vary, You made an error in fact.  The evidence was that the light was green.  And, in that circumstance, you would have complete overlap between your submission on the motion to review and vary and your submission here today.

So I don't shy at all away from the fact that some of the arguments that were made then are being made now, because, in my submission, they were equally correct then as they are today, so not surprising.

The third issue I would like to turn to is the issue of the Dispute Review Board and the DSC findings and the five claims for DSC by Strabag, and I will not repeat the submissions that I made earlier today, but it is something that you heard many times about from my friends.

Mr. Millar said that there -- perhaps the disaggregation of the costs was the responsibility of Strabag.  He also hypothesized that it perhaps could have been the DRB.  In my submission, that fundamentally misses the point about the role of the DRB and what I told you before, which is, if you look through all of the DRB-related materials, there is not a word of cost, and that comes back to what Mr. Ilsley told you and what is reflected in the evidence about the DRB-related process.

But what -- the more fundamental point that I want to make in relation to this is that OPG did not map the cost to the individual claims, because the costs were all interconnected.  It is not that large block failure and excessive overbreak are one and the same thing.  They're not.  But the point is that the means and methods to address those were all the same.

And so, in my submission, there was not one cost for large block failures and another for inadequate stand-up time, because the actions that Strabag took addressed all of the conditions that it was encountering.  In other words, the additional cost that was in issue in the negotiations was -- and being incurred by Strabag was not attributable to the specific causes of DSC, but rather to the actions necessary to address DSC.

And the specific evidence cite I will give you for that is D1, tab 2, Schedule 1, pages 71 and 72.  It's the bottom of page 71 and the top of page 72.  And, in addition, Mr. Everdell's cross-examination at page 65, where he talks about the interconnected nature of the costs, and that is in our supplementary book at tab 3. 

Let me turn to my next submission, which is in relation to the criticism of the evidence of Dr. Young, and this came out in a number of places, but it was particularly highlighted, I think, in Mr. Crocker's submission.  And what he did in minimizing or purporting to minimize Dr. Young's evidence, in my submission, is incorrect in this respect.

The first is you have the direct evidence as it relates to the negotiations from Mr. Young and Mr. Everdell, who were intimately involved in the negotiations.  Mr. Everdell was actually in the room with the evidence, although Dr. Young was not. 

But I would also say that what it overlooks in minimizing the evidence is the apparatus in place in relation to the negotiations.  This was not a situation -- and the evidence was not before the Board -- of a snap decision in relation to how to negotiate with Strabag. 

I will just give you the evidentiary cite for it, but you can find it in our motion record at tab 2.  Let me just make sure I give you the right page.  I have lost the right page.  Just a second.  Beginning at page 50 of tab 1 -- D1, tab 2, Schedule 1, page 50. 

And what's important to bear in mind there, that is the portion of the evidence that addresses the Contract Litigation Oversight Committee, and I referred to it earlier, so I won't repeat the point.  But it is important to have regard to that evidence because what you will see reflected there is that OPG had input from a variety of professionals who undoubtedly had expertise in the area, including people who had a lot of tunnelling experience, litigation counsel, very seasoned litigation counsel, who not only oversaw the process but were involved throughout the entire renegotiation with Strabag.

And just so you have this -- and this is also reflected in the evidence, but the period of time it took to reach the deal with Strabag extended from July 2008 all the way to May 2009.  So this was a nine-month negotiation to get to this point.

And the only other point I would like to make in relation to that is, during that entire time, work on the tunnel continued apace.  So it wasn't an instance of downing tools.  It was a hard-fought negotiation, but the parties were able to work together.

The next submission I would like to make is in relation to Mr. Rubenstein's comment about -- again, about the evidence of Dr. Young and the cost of the project.

And I suppose, having asked the question, Mr. Rubenstein is trying to distance himself from the evidence.  But the main point of the evidence isn't to say that a prudence review should be done on the basis of hindsight, because I have never said that.

But the point of the evidence that that is what it costs is to understand what it is that was at issue, which was a mining project.  And that, ultimately, what Strabag recovered was the actual cost of the project.  That is the significance of the evidence.

The next submission I would like to make is in relation to the disallowance relating to the amended design-build agreement.  And parties did not focus on this overly, in my submission, but the overarching submission I would like to make in relation to their criticism of it is:  The incentives resulted in the tunnel coming into service six months ahead of the revised schedule and $123 million less than the revised budget of $1.6 billion.

I say that because that is not only a statement of fact, but it is reflective of the fact that the incentives worked.  And so to the extent parties are now saying that OPG didn't bargain hard enough to have removed from that contract those incentives, I think it is important to bear in mind the effect of those incentives, and the benefit of those incentives, and how they directly drove the result.

Finally, I just want to comment very briefly on the submission made by CME with respect to materiality.  In my submission, what you have is an $88 million disallowance in relation to a project that is in-service -- expected in‑service life is 90 years.

And so you have a rate base disallowance and a return on rate base that will extend far beyond this test period for the full life of the tunnel.  So, in my submission, there can't be any serious question of materiality of the cost.

Those are my submissions.  Thank you.

MR. QUESNELLE:  Thank you, Mr. Smith.

Mr. Keizer?
Reply Submissions by Mr. Keizer:


MR. KEIZER:  Mr. Chair, let me first deal with -- I guess, really, submissions coming from various folks relating to the threshold test.

We've set out, and I believe we set out, an identifiable error with respect to the decision that was made in 0321.  Clearly, the Board reached a conclusion in that case that said that OPG's circumstance in 2013 was unique to those that existed within the case of the GLP decision and the case relating to 0905.

And, in the case of GLPL, it was on the fact that the OPG 2013 circumstance didn't involve unregulated business when, in actual fact, the GLPL case dealt directly with a regulated aspect, as did the OPG's circumstance in 2013, both dealing with operating loss and both having losses absorbed by the shareholder.

In the same regard, in 0905, the conclusion with respect to the fact that it was unique from OPG's 2013 situation didn't take into account the fact that, in that circumstance, the Board also considered operating losses and also considered the application of benefits follows the cost principle to that circumstance, the very similar circumstance and analogous circumstances that OPG experienced.

Also the fact that the Board indicated that the Distribution Rate Handbook wasn't applied in respect to the two cases that we put forward when, in fact, one of the cases explicitly applied the Distribution Rate Handbook.  Not only applied it, but interpreted it, and considered it, and considered it within the context of regulatory principle.

So with respect to providing an identifiable error with respect to correctness, I believe we have shown that.

I think also, with respect to the other parts of the threshold test in the fact that, did the panel fail to address a material issue, we submit that, but for the decisions that were made in the 0321 case, the Board, in considering the fulsome aspects of the GLPL case and the 0905 case, would have had to turn its mind to the issue relating to what was the nature of the loss, and whether the loss should be attributed to any particular party, and whether the benefits follows the costs principle should apply, as it did within the context of those cases.

And in so carrying out those thinking, we would submit that, based upon that principle, the Board should apply it.  But in any event, the material issue is -- was not considered.  And we believe, on the basis of those aspects, that the threshold test has been met.

Now, my friend for Board Staff has said, Well, there's no basis for the Board to have considered it, the benefits follow the costs principle." And my submission is the reason why he says that is because he believes that the Board got it right in 0321.  But it didn't.  And if it had got it right, it would have had to at least have turned its mind to what the Board was considering within the context of that, and consider the application of the principle.

There has also been some discussion within the context of a threshold, almost, of the materiality test.  And I think there is a materiality element within the context of the current threshold test, which is:  Is the error, the identifiable error, sufficiently material that it actually impacts the decision which the Board reached?  And, in my submission, I believe it is the case with respect to 0321.

There is also the issue of materiality raised in respect of the amount at which OPG is exposed to in the event that this Board upholds the 0321 case.  And it was on the basis of the fact that the rates were made effective such that only two months of 2014 would apply in respect of the $70 million.

But I think that that's an error.  And the error -- not only do I think, I know it is.  And the fact that the way in which the rate order is established in this case is that there is one test period, and that is -- for which the rates apply, which is the 24-month period, 2014 and 2015.

So in actual fact we're talking about not 2/24 of the $70 million.  We're talking 14/24 of the $70 million.  So it actually covers many more months than just two months within 2014, because of the fact that it is set over two years.

So I believe, on that basis, the issue of financial materiality s not correct and, in fact, the numbers, financially, are material.

MR. QUESNELLE:  Mr. Keizer, we just want to get our heads wrapped around that, the technical interpretation you just gave us as to how the impact is over the 14 months as opposed to two.

So the carry-forward tax losses would have been applied to the one year of taxes going in?  Or, maybe explain it to me.

MR. KEIZER:  The way it would work is that the -- and I am sure that I will be tapped on the shoulder if I get this wrong -- and I welcome that if I do get it wrong.

[Laughter]

MR. QUESNELLE:  You'll get it in advance.

[Laughter]

MR. KEIZER:  Is that the revenue requirement, the revenue requirement used for purposes of calculating the rates is applied over the two-year period, or over the period November 30, 2014, through to the end of 2015.

MR. QUESNELLE:  Hmm-hmm.

MR. KEIZER:  The $70 million implication forms part of that.  So it's not like we had a 2014 rate period and a 2015 rate period.  We have a period of time over which it extends 14 months of the 24 months.

So we're not fractionalizing $70 million over two months.  We're fractionalizing it over 14 months.

MR. QUESNELLE:  Thank you.

MR. KEIZER:  There's also a discussion about the benefits follows the costs principle, and whether or not this Board should take due regard for it, whether the Board should, in this circumstance apply the principle, and/or whether they should apply what has been referred to as the ongoing policy.
    And my friend from Board Staff said, Well, you don't have to deal with the benefits following the costs principle, one, because you don't have to follow precedent, and my submission in that regard is -- and I alluded to this earlier -- is to the extent that we were here arguing about a particular passage in the interpretation of a passage and it was dealt with effectively by the Board, then that is one thing.


But in this circumstance, it is a different thing, and that is that the Board had before it a decision.  It had -- it considered elements of it, but it failed to consider other parts of it, and it reached a conclusion on the decision that, if it had have looked at those other parts, would have reached a different conclusion or should reach a different conclusion and is an error in that regard.

And, yes, there is the issue of not being bound by precedent.  But to the extent that a decision forms part of the ultimate ruling of the Board and to the extent that it's not correct on its face, then I don't believe that that ruling itself can stand and that the ability of saying, Well, precedent doesn't apply to you, is a wrong application of that element of your consideration as a Board.

The other thing about the principle that was said is that, well, it's not a rule, and it's not a regulation.  So because it is not a rule it's not a regulation, you don't have to follow it -- but, by the way, you should follow our policy, and here is 10 cases where, mechanically, the Distribution Rate Handbook or, mechanically, the Excel spreadsheets underlying that 2006 model was applied, and you should apply the policy.  Which I also point out is not a rule, is not a regulation, and is nothing more than a policy, which this Board in the Great Lakes power case said that doesn't apply in every circumstance and that you should step behind it and consider the basis of the loss and where the loss should get attributed, and the benefit should flow with respect to that loss.

It is the only case, quite frankly, which actually -- and everybody said, Well, there is only one case, Great Lakes, you know.  So you should look at my -- I've got 10.  You've got one.  And my 10 is bigger than your one.  So, you know, forget it.

Well, that is not right, because the 10 doesn't really do anything other than apply the Excel spreadsheet.  They don't interpret the rule.  They don't interpret the policy.  They don't give you any insight into the Board's thinking or the applicant's thinking.

The GLP case, in my view, is the leading case because it does.  It actually provides to you guidance with respect to how it should be considered.  What's the nature of which this tax loss should be applied? 

The other element of this is the principle itself.  It's not a nebulous principle plucked out of the air.  It's not a rarefied thing that is hardly ever applied.  This Board applies the benefit follows the cost principle in every decision.  It's a simple principle.  It says, if I've incurred the cost and there is a corresponding benefit with respect to that cost, then I should receive that benefit. 

So if, for example, there are costs incurred that are passed on to ratepayers and ratepayers pay that cost, then they should get the corresponding benefit with respect to that cost.  The same goes for the shareholder.

To do otherwise would mean that the shareholder, if it actually retains the benefit, would cause this ratepayer to subsidize the shareholder, which we -- this Board many times has considered that's not acceptable.  You can't subsidize the shareholder, ratepayer, because you've incurred this cost.  The corresponding benefit should follow to you.

Likewise, if the shareholder actually is incurring a cost and the ratepayer is having a benefit, the ratepayer can't -- the shareholder, you know, or the ratepayer shouldn't otherwise, you know -- or, sorry, the shareholder shouldn't be subsidized by virtue of the ratepayer, and the ratepayer shouldn't subsidize the shareholder.

So in this circumstance, in 2013, there is a $300 million production loss.  OPG suffers the consequences of those losses.  Why?  Because it actually has costs.  It doesn't have revenue to correspond to those costs, and it pays those costs.  That is the nature of the consequences in which it suffers.

So the question is:  Does OPG, in the application of this principle, incur those costs while at the same time the ratepayer avoids the consequences of those costs and has the corresponding benefit of the tax loss? 

So the ratepayer gets both benefits, avoids the consequence and gets the tax loss, while the shareholder is out of pocket.  Is that a nebulous abstract principle of regulatory application? 

No.  It is a fundamental regulatory principle.  It just happens to be incorporated into an area.  When most people say "tax," their eyes glaze over and they actually say, "Why are we doing this?"  But in actual fact, that is the realm in which we have to apply it.

So the complexity often comes -- the principle itself is simple.  It is the element of where it would be applied that becomes a question.

So Mr. Shepherd took you through how a cost-of-service situation applies, and in that circumstance -- and I have heard this in other submissions, and it is also provided to you in writing by various parties, which basically comes down to, because the ratepayer paid the tax, the ratepayer gets the tax loss credit or the tax loss benefit. 

But that, in my view, is blurring the lines between a historical application of a cost within a context of an existing rate order and establishing the rates in a forward test year.

In the context of any expense -- and a tax allowance or a tax expense is no different than any other expense.  It is forecasted as part of the forward test year.  You forecast it, and as Mr. Shepherd says, once you forecast it, you release it in the rate order, and events happen.  The world takes place, and costs that you originally forecast that you thought were going to be higher or lower or, you know, vary, and the actual becomes different than the forecast.

But that doesn't mean that, when you come back and reset, that you correct the -- the variance.  You don't do it for any other costs.  You don't do it for any other expense where you reach back and say, Well, there was a variance during that period in 2013 that we otherwise should fix when we come back in 2014.  That doesn't happen.  And the reason is because it would be retroactive ratemaking for it to happen.  And it actually affects -- that actual will differ from forecast.  That happens. 

So what is the difference with respect to the tax loss? 

Well, when we come forward in 2014 to establish the rates for 2014 on a forecast basis, we forecast tax.  And Mr. Shepherd, I believe -- if not him, Board Staff.  I know one or the other said it -- have said, Well, we really are trying to set actual to forecast as much as we can.


I agree, but on a forecast basis.  You're actually looking at the forecast tax and saying, You know what?  I want to forecast tax in 2014 so it's as close to real tax as it can be.


I know that, under the tax regime, I can carry forward losses.  So what would I expect someone to do?  I would expect them to carry-forward their loss.

But there also is an underlying principle.  It is not a pure application of applying for tax.  The underlying application is, as they consider in the Great Lakes Power, as they considered in the line of cases of 0905, the underlying issue is that, when that tax loss gets applied, it's got to follow the benefit follows the costs.  It's got to be that someone is not subsidizing somebody else and getting the benefit when someone else has incurred the costs. 

So that's exactly what was applied by OPG in the consequence of 2013 and 2014.  That was what the consideration was in the Great Lakes Power case, and it was, to some extent, a consideration in the line of the later OPG cases as they worked their way through the allocation of tax loss relative to the tax loss variance account.

MS. SPOEL:  Mr. Keizer, could I just ask you a question, not having been -- just a sort of question of fact, not having been on the original Panel.

The tax loss from 2013 -- well, when -- I realize OPG didn't come in for rates in 2013, so that makes it a little bit more complicated -- or new rate, which makes it a little bit more complicated, but underlying the payments in 2013 that were collected by OPG, I assume there was an amount embedded in those rates for taxes And that that was forecast -- or I guess it was carried over from 2012 and 2011, whatever.  But at some point, there was a forecast by OPG of what taxes would be. 

MR. KEIZER:  Yes.

MS. SPOEL:  That was embedded in the rates? 

MR. KEIZER:  Yes.

MS. SPOEL:  Does that -- does the fact that there is a tax loss as a result of the loss from the operating revenues, a tax loss that can be carried forward, I presume that means that OPG didn't actually pay as much in taxes in 2013 as it had forecast that it would pay.

MR. KEIZER:  On a regulatory basis, that would be correct.

MS. SPOEL:  Okay.  So then, going -- so that was an item that was forecast that, in real life, the real world, didn't end up working out the way you thought it would.  You paid less tax, probably, in 2013 than you would have done, or that you thought you were going to have to, or they thought they were going to.  It's them, not you.  They thought they were going to have to.

And then -- so then the question becomes:  Okay, what happens to that?  I just want to make sure -- I want to make sure I understood what happened in 2013.

MR. KEIZER:  Yes.  And that is exactly the issue.  And the issue then before the Board is:  Okay.  You have this tax loss.  Now what do you do with it when you go to 2014?  
And OPG's view of the world was:  Apply the appropriate principle in applying the considerations that the Board has previously given is the loss, I suffered the consequence of the loss so the benefits of the loss, I should retain and not include it in taxes in 2014.

MS. SPOEL:  Right.  And --


MR. KEIZER:  When I forecast taxes for 2014 and onward.

MS. SPOEL:  But you did collect an amount.  An amount was embedded in rates for that tax in 2013?

MR. KEIZER:  Yes.  And it would be no different, let's say, that we over-earned in 2013.  We would have actually paid more tax than we collected in rates.  It's a variation -- once the rate order --


MS. SPOEL:  Right.  But then would you have expected a credit?  Would you have expected to return that to the ratepayers in 2014, if you had overpaid taxes?

MR. KEIZER:  No.  Because it's the same as setting the rates with respect to any expense.

I would have -- I forecasted this expense, and the actual expense was here.  Or the actual expense is here.

I'm not going to, come this next year when I am actually resetting rates or rebasing rates, reaching back and saying, okay, I'm going to fix this variation.


The only caveat is, is that because income tax losses can be carried forward, the next question is:  Okay, there was a loss here.  But applying appropriate regulatory principles of whether somebody who incurred that consequence should get the benefits or not, it is then that you consider that principle and how the loss should get applied.

MS. SPOEL:  But if -- Okay.  Sorry.  I don't want to take up too much time on this, but I want to make sure I understand it.

So what you're saying is that, if the taxes -- let's say, just using easy, easy numbers, let's say you forecast the taxes were going to be $100 in 2013.  If it turned out they were $10, then you would still be paying some tax but a lot less tax than you forecast.  So the $90 would just be -- you collected it but you didn't have to pay it.  But there is nothing to carry-forward.

But because it went down to minus 10, or notionally to minus 10, you don't get a refund on your taxes so you can carry-forward that extra $10 as a tax loss carry-forward to the following year.

And you're saying, because it is a negative number as opposed to just -- because you're $110 below the $100 you forecast, as opposed $90 below, because it dropped into a negative number, that OPG should get to keep that money instead of giving the $10 credit over to -- that they couldn't collect back from CRA should go to the, notionally, to OPG and not to the ratepayers in the following year?

MR. KEIZER:  Right.

MS. SPOEL:  So just because it jumped over the threshold to become a negative number.

MR. KEIZER:  It doesn't change.

MS. SPOEL:  Or below the threshold, whatever numbers do when they go from positive to negative.

MR. KEIZER:  The same principle should apply in that circumstance.

The only question would -- that arises is that, when you forecast 2014, then the question is:  If there's a tax loss, is it a tax loss that's to the benefit to the ratepayer or to the shareholder?

MS. SPOEL:  Okay.  Thank you.

MR. KEIZER:  But I think it is important to remember that the revenues were lost, and so there was a corresponding consequence to the tax loss.

I mean, it's not a freebie.  You didn't reduce the amount of tax you paid because, you know, the tax man was happy with you.  You reduced the amount of tax you're paying because you didn't make $300 million that you thought you were going to make, and you had to incur costs of $300 million that you didn't have of corresponding revenue.

So, in our view, the application of the principle, I think, is consistent with the way in which the Board's thinking is done, and the fact that the principle and the precedent applies.

Now, Mr. Shepherd has said that, in the 2010-0008 case, that there was an attempt to expand the benefits follow the costs principle in the application of the CCA.  And the Boards correspondently restricted the application of benefits follows the costs, that it wasn't going to expand it.

And I don't want to go too far down the road with respect to that, but -- because not all of the record is here, but with respect to that argument, in terms of the CCA, I think the fundamental difference is this, is that, when we're considering the issue before the Board in this case, in 2013, or in the precedents that we have discussed, we're talking about the tax, the total tax, that is payable.  Whereas CCA is a component of that total tax.

So there are things that, as you consider the forecasts for your tax in the next year, in 2014 or whatever the next year of the test year is, you will be taking into account all kinds of different components.

The CCA is a component which rolls up into the total tax, or the amount of tax that you ultimately would forecast.  So the fact that there are timing differences or other differences relating to CCA is, in my view, not applicable in this situation because we're talking about the actual tax expense, the total tax expense, and the total tax allowance rather than a component part, which the CCA is, as he has put forward.

And this was an issue that was raised in the 008 case.  That position was put forward in the context of reply by OPG, as I recall.  And in terms of the Board's treatment of that expansion of the benefits follows the costs principle as put forward by it, in my view, the Board reached the conclusion not so much on whether the benefits follows the costs principle should be expanded or restricted.

What the Board said in that case -- and actually, you have it here.  It was filed yesterday as part of our supplementary materials, in which 008 was referenced, and it is on page 135 of the decision with reasons from EB‑2010-008.  And there it says that:
"OPG has pointed out -- pointed to significant deficiencies in SEC's analysis and the Board finds that OPG's criticisms have merit."


And then it went through various elements.

And so, with respect to the reasons for why the Board reached the conclusions, it reached the conclusions, as it noted at the bottom of that paragraph:
"For these reasons the Board finds SEC's calculations and estimations to be unpersuasive."


So, in my submission, it went to the nature of the calculations and analysis provided, not to the aspect of benefits follows the costs or expansion of it.

In my submission, what we're proposing is not an expansion of that principle.  It actually has been applied.  It does reflect Board thinking, and it does reflect appropriate regulatory principle.

My friend took you to the Great Lakes Power case and, in that case -- let me just find the motion record -- he tried to distinguish the case away on the basis of the fact that taxes were payable or had been paid by GLPL in respect of the amounts in the deferral and variance account.  And like you, Member Spoel, I was involved in that case.  I acted for GLPL in that case.

And I think as I took you to a provision in the decision already with respect to -- sorry.  Page 42.  And my friend directed you to it as well.

And he -- they went through various elements at the page 42, at the top, where he talked about various taxable income.  And he then took you to the end of the decision, which said, well, but the resulting -- that the Board has -- because the Board has decided to deny recovery of the account, the resulting losses should be attributed to the ratepayers.

But my submission is that he is trying to link two aspects that weren't linked by the Board in that case.

It is clear that what the Board says in the first paragraph of that case is, it talks about the potential tax effect, and what has been done with respect to the taxes, and how GLPL has dealt with it.  But the Board was also very clear at the very end of the paragraph where it said this would have no effect on the findings on this issue.

And the reason is because then the Board proceeds for the next page and a half to take the reader through the Distribution Rate Handbook and its application, the benefits follows the costs principle, and how the principle actually hangs together.

And it then applies the principle to it.  At no time does it say anywhere explicitly within the context of this decision, in my view, that says:  Because you previously paid tax on this money, you somehow get the benefits follows the costs principle.  And in actual fact, the last sentence that they point to, as my friend pointed to, it says: 
"The resulting losses should not be attributable to taxpayers, but rather to GLPL that sustained those losses and should retain the related tax benefits."


It is all about losses, not about the payment of tax. 

If I could just have a moment.  

MS. HARE:  Sorry, just while there is a little break, in your last submission -- in your last submission, you said three times, My friend, my friend, he said.  Could you, for the record, just say who you are talking about? 

MR. KEIZER:  Mr. Shepherd.

MS. HARE:  I know it is SEC, but just for the transcript, it would be helpful.

MR. KEIZER:  Mr. Shepherd.  No problem.  Thank you, ma'am.  Mr. Shepherd.  He is my friend.  I hope so.

[Laughter]

MS. HARE:  I'm sure he is. 

MR. KEIZER:  Just going back to Member Spoel's question, I want to reiterate -- and hopefully I have explained it appropriately -- that the same principle applies whether you are at 10 million or 110 million or negative 10 million.  That doesn't matter.  The fact is that that's part of the existing rate order and that the tax loss carry-forward mechanism is then dealt with in the context of the forward test year or the future test year in the application of the principle, then, of what's the nature of any loss that you would consider or how you would apply it.

Subject to any questions you may have -- just one moment -- those are my submissions.

MR. QUESNELLE:  Thank you very much, Mr. Keizer.  No questions from the Panel. 

I would just like to thank everyone.  Everyone paid attention to the time limits that we were after today, and I think we were able to complete today with a full record of argument.  Thank you very much.

And the Board will issue its decision in due course.  Thank you.

MR. SMITH:  Thank you.

MR. KEIZER:  Thank you. 
--- Whereupon the hearing concluded at 4:25 p.m.
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