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Wednesday, December 2, 2015
--- On commencing at 9:33 a.m.

MS. SPOEL:  Good morning.  Please be seated.


Good morning.  The Board is sitting in a continuation of Enbridge Gas Distribution and Union Gas's applications for pre-approval of long-term transportation contracts in the NEXUS pipeline.  The purpose of this morning's proceeding is to hear oral reply argument from Enbridge and from Union.


I understand, Mr. Keizer, that you will be going first on behalf of Union, followed by Mr. Stevens on behalf of Enbridge, and that each of you expects to be about an hour?

MR. KEIZER:  That's the expectation.


MS. SPOEL:  Very well.  So what we will do is we'll hear Union's argument, take a short break, and then come back and hear Enbridge's argument, and we do have -- we are expecting to be finished by noon, so if you can sort of stick more or less to the hour each, that would be excellent.


Are there any preliminary matters before we start?


MR. KEIZER:  I have none.


MR. STEVENS:  Nothing from Enbridge, thank you.


MS. SPOEL:  Very well.  The floor is yours, Mr. Keizer.

Closing Argument by Mr. Keizer:

MR. KEIZER:  Good morning, Madam Chair.  Thank you for -- and Members Long and Duff.  I have handed up to you and you will have on your desk a compendium which is -- forms part of the reply submission of Union Gas, and I will be referring to that compendium throughout my submission.


One thing I would note, in particular, about the compendium, though, for your convenience and assistance, we have included at the first tab, tab 1, a summary of the reply of Union Gas Limited, which, to avoid, you know, referring to abundant transcript references and other things throughout, we have put together a summary of our submission.  Effectively, I am going to follow that fairly closely, so to the extent that in your future review you'll have the opportunity to review back and see where I was referring to and where in the evidence what I asserted would be found, it certainly forms part of our submission, in addition to what we will deal with today.


There may be some additional topics that I will actually deal with as well, and perhaps I will do my best to note whether we have included that in the summary at the time I make those submissions.


MS. SPOEL:  Thank you.


MR. MILLAR:  Madam Chair, I would suggest we mark that as an exhibit, and that will be K3.1.


MS. SPOEL:  Thank you, Mr. Millar.
EXHIBIT NO. K3.1:  UNION GAS CLOSING ARGUMENT COMPENDIUM.


MR. KEIZER:  So if I may, why pre-approval?  I mean, ultimately, in accordance with the Board's guidelines and also with the Board's report, the application of Union Gas in respect to the NEXUS contract, in particular the NEXUS pipeline, does reflect, in our view, something that is eligible for pre-approval and should be pre-approved.  It is a greenfield pipeline.  It is an application that is in support of that natural gas infrastructure, and it will bring significant benefits to Ontario ratepayers, which will follow those costs associated that would ultimately be transferred upon the approval of the costs underlying the contract.


It is needed, obviously.  The Western Canadian Sedimentary Basin is in decline and is reflecting one of the most costly elements of Union's portfolio with respect to gas.


And I think as well, Union as a prudent counter-party has negotiated a contract which is a good contract and a contract that effectively mitigates risk for the ratepayer, and I think that a denial of pre-approval will leave the ratepayer in a different risk position, and that is one dealing with the uncertainties as to where things will go, as opposed to the arrangements under the 15-year term of the NEXUS contract.


So what I tend to do in terms of how I approach my submissions, I've broken it into parts, and I will deal with that, and hopefully, hopefully, it is a logical sequence, and that we'll be able to march through this in fairly good efficiency.


What I want to deal with, the areas I have done is the following.  Here is a bit of the road map.  The first is I want to talk about the ambit of your discretion, what is it, and what scope or ambit of your discretion are you exercising today in considering the application of Union?  And then I want to talk about how Union's application fits within the ambit of your discretion and how the ingredients of the application enables you to exercise in our view the discretion that we should gain pre-approval.


I then want to talk about an element of the case which has clearly come out from the submissions of the various intervenors, which is that there is this element of equivalency between purchasing gas at Dawn or purchasing gas at the basin, and I want to deal with the fact that that's not an equivalent arrangement.


I also want to talk about the other theme, which is ratepayer risk, and what does it mean by ratepayer risk, and what's the element of the risk that you are actually assessing.


And I then want to talk about, because it has been such an issue, about gas getting to Dawn, will the gas -- will Utica, Marcellus gas get to Dawn?  And I also want to talk about Niagara, which fits within that element but I think deserves some special attention.  And then at the end I will have some other matters which are ancillary to the things we've talked about, but which are -- should be addressed in the context of reply.


I have to say at the outset -- front that this application is not without support.  I mean, if you are reading the intervenors' submissions, there are intervenors that are supportive of our application and recognize the benefits that NEXUS will provide.  LPMA, CME, VECC, Energy Probe, APPrO, all have supported -- supportive aspects to their submissions in respect of this.  Board Staff, BOMA, FRPO, TCPL, and SEC opposed the application.  I will in my submission direct my submissions towards those opposing submissions.


So let's talk about the ambit of the discretion that you have as Board, at least in my view, having reviewed the Board's report and the guidelines.


The guidelines are just that:  They're guidelines.  They're guidelines which are to be applied but are to be taken into account on a case-by-case basis.  They are not -- they are not fixed in time.  They evolve.  They change.  Why?  Because the industry in which you are addressing in the context of those guidelines evolves and changes, and that's why, in the context of the Board's report and the guidelines, it was clear that they should be applied and considered on a case-by-case basis.


We have a lot of submissions from Board Staff and opposing intervenors which I think have the guidelines rooted in a previous time in a previous circumstance at which they manifested themselves through this stakeholder consultation, but I think we've evolved beyond that.


And in actual fact, I think you need to look at, and I think the Board hopefully will turn its attention to what I believe is the purpose and objective of the guidelines, and that the guidelines are as much about the ratepayer as they are about the utility.


People have focused on the utility's interests on the guidelines and the fact that they're going to get costs transferred, but it's more than that, in the fact that it goes both ways, and that in effect if I could leave with you what I think the objective of the guidelines is, is that it is to ensure that new, natural gas infrastructure is available for the benefit of ratepayers when those opportunities would otherwise be foreclosed to the ratepayers, excluded from the ratepayers, because of a distributor's reluctance to enter into a long-term contract that is not in the day-to-day business transactions of that utility.


It's about a loss of opportunity.  How do you make the opportunity available to the ratepayer, recognizing that the utility has a dilemma with respect to bringing that benefit forward, given the extraordinary elements of the long-term contract.


So it's not all about the utility.  It's about both, and the fact that there is this, at the core, benefit of both ratepayer and the distributor, the opportunity resulting from this long-term contract, and at the same time recognizing the circumstance that the utility finds itself in, in the fact that it has an out-of-the-ordinary contract which will bring that benefit -- how do you strike that balance to ensure that the opportunity is available while at the same time enabling the utility to go forward and be able to pursue the contract?


So my submission is that you, in considering your discretion, should take a balanced and purposeful approach with respect to the guidelines and how they are applied, and in actual fact, I think they are -- this balance, their purposeful approach, is consistent with your objectives under the OEB Act.  It is consistent with the objective to protect the interest of the consumers by being able to understand what the elements of the costs are, and to ensure that there are corresponding benefits sufficient to mitigate the implications of those costs and that those benefits follow the costs.


It also facilitates the rationale expansion of transmission and infrastructure, and it also maintains the financial viability of the gas industry by recognizing that untoward risk is not being assumed by the utility.

So in my submission, the Board's guidelines and report that really underpin this process should not be restrictively applied.


Now, in my submission, Board Staff and opposing intervenors have selectively parsed the wording of the Board report and the Board's cover letter, to a point where I think there is no credible application for a cost pre-approval to be made within the context of that interpretation, and I think that that balance is lost in respect of it.

Now, with respect to your review, I think there are two fundamental parts to your review.  There is the eligibility criteria, which is related to the nature of the infrastructure that you are actually considering, and that is being supported by the application.  And the second is the consideration that once the request is considered to be eligible -- because it is a limited availability with respect to the ability to seek pre-approval -- so once the request is seen to be eligible, then the question is, well, does that contractual result, is it needed?  And is it needed, and also does it provide those benefits that are suitable or appropriate to the cost responsibility that is assumed, and is the risk associated with that appropriately mitigated?

There are two elements of that, in my view, the first being the eligibility, and the second being whether the benefits, costs and risks are appropriately dealt with.  And in effect, the second branch of that is really you saying as a Board, "I think this is prudent."  One, I think it's eligible.  But two, I this it is prudent to do because the appropriate costs and benefits are adequately measured, understood and applied.

Now, at tab 2 of the compendium, actually at page 4, is the Board's report.  And at page 4 of the Board's report --and I know this has probably been read any number of times -- and at the top paragraph and it's been marked in your margin, you will see what I believe is the conditions with respect to eligibility of this matter, and that is that the development -- that the Board believes that these applications should be limited to those that support the development of new natural gas infrastructure, and that it also believes that -- do not believe the pre-approval process for long-term should be used for the utilities' normal day-to-day contracting of renewal of contracts, or other long-term contracts.  Those are the two elements of eligibility.

Now, I think the key phrase of that is the fact that the development of new natural -- it supports, rather, the development of new natural gas infrastructure.  That, in my view, is the key phrase.

It should not be selectively parsed where we focus on the one element that is in the brackets, which is example, for example new transportation facilities to approve -- sorry, new transportation facilities to access new natural gas supply sources.  That is an example.

Now, opposing intervenors and Board Staff have relied and focussed on that example, and somehow that that is the issue.  If you have access to those resources by another means, or if you're not linking into a new natural gas supply, then somehow you are not there.

And they've focussed, in my view, their submissions around that aspect, in particular looking at the cover letters that previously accompanied the guidelines and the report, focussing on elements such as, you know, frontier gas -- which no one seems to know what that means -- and liquefied natural gas.

So I don't think it is reasonable for you to be put in a position to accept the proposition put forward by parties that the entirety of the intent of the guidelines and the report is found in an example cited within the report.

It is beyond me to believe that that is the circumstance.  And it is not the circumstance if you actually step back and read more than what is in the brackets, but actually look at what is in the report itself.  And if I could, I would like to point some other areas out to you that are within the context of the Board's report.

So in particular at page 2, it talks about the consultation highlights and one of the things of note is it says that -- with respect it references section 2.1, it says that stakeholders stated that long-term upstream transportation contracts may be justified to support new pipeline facilities, and some of these stakeholders suggested they could also support the access to new natural gas sources.

I think the focus on "some" is reflective of what the Board believed and understood, and I think it is more than what was suggested by FRPO, which was that somehow the issue of new supply and frontier supply were the key considerations of the Board.  I think the fact that the Board looked at and, based on its own statements, something beyond just new supply as associated with transportation contracts, I think is an overstatement by FRPO to say that it only was focussed, or that it was a key element that it was beyond that.

I think also the point to be made is that the Board in its report clearly differentiated the long-term contracts for supply and long-term contracts for transportation.

If you look at 2.2 -- because the question the Board was considering in its report is are long-term contracts appropriate.  And at 2.2 of the report, the Board says in the first paragraph:
"The Board agrees with the stakeholders that long-term supply contracts may be justified in limited circumstances, such as supporting the development of new natural gas infrastructure."

That's with respect to long-term supply contracts.

But then it goes on to talk about long-term transportation contracts, and NEXUS is a long-term transportation contract.  There is no element of NEXUS that is an acquisition of supply.  It is a long-term transportation contract.

And the Board says with respect to that, that it deals with, with respect to long-term transportation contracts, it then notes that various gas utilities have it in their portfolio of differing lengths.  It reflects an upstream transmitter's market requirement to have long-term contracts to support new infrastructure investments, while contracts for existing capacity are generally shorter.

Then it says:
"Also the Board is of the view that long-term transportation contracts may help to ensure an adequate natural gas supply in Ontario market from a diverse portfolio of resources.  This may increase supply reliability, reduce price volatility, which could benefit all market participants.  Consequently, long-term transportation contracts may be justified."

That is this case.  This case is about a long-term transportation contract that is designed to actually enhance the portfolios of the distributors, to provide a diverse market portfolio, to increase supply reliability and reduce price volatility.  And I will take you through my submissions to show how each of those elements are found within the context of this long-term transportation contract.

So therefore, based on the Board's report, it's not imperative that a long-term transportation contract be coupled with the access to new natural gas supplies.  Parties have relied upon the previous case the Board had considered pre-approval of contracts -- which I will refer to as the Niagara case, because it related to Niagara -- and have endorsed the fact that you should follow that decision.

In my view, you're not obliged to follow any previous decision -- and I believe my friend from Enbridge will get into this further within the context of his compendium -- but at the same time, you have the ability to apply, purposefully and in a balanced way, the guidelines and the report of the Board which, I submit, enabled you to consider in this case, on a case-by-case basis, the elements of a long-term transportation contract that do provide the benefits of reduced price volatility, enhanced reliability, and enhanced diversity.

Now, Board Staff, in its submissions, said that Union's application should be denied because there is no basis to conclude that the NEXUS contract provides access to supply that would not otherwise be accessible to the Ontario market if pre-approval was denied.

So if that supply shows up some other way, you don't need the NEXUS contract; it's there already.

And so they've put forward two propositions.  The first proposition is that the pipeline paths bring Appalachian basin gas to Ontario and they already exist.  Those pipeline paths already exist.

The second proposition is that there likely will be new greenfield pipelines built sometime in the future, so we don't need to worry about this pipeline.

And also, they related to that latter aspect the Board Staff believes that pre-approval cannot be considered where there is no substantive evidence that new infrastructure would not be constructed to bring Appalachian supplies to Ontario.

In my view, Board Staff's propositions are so restrictive that if applied the Board's report and guidelines, in my view, would be rendered meaningless, and that there would be no purposeful application of that report or guidelines.

Now, let's look at those two propositions.  So with respect to the first proposition, that gas supply would be accessible by virtue of transportation contracts, only if they be accessible by way of capacity.

Sorry, let me back up and say that again.  The first proposition that gas supply accessible by virtue of the transportation contracts only be accessible by way of that capacity, that's the implication of their first proposition. In other words, the only way you are going to get that gas is by way of this contract.  If it comes to Ontario in another way, then it's not enough to actually grant pre-approval.  That's the Board Staff's proposition.

But that seems to deny the logic of a way that our natural gas industry is based.  I mean, there are, as we saw throughout the proceeding, maps of various pipelines all over the place, and even if there's no direct connect from point A to point B, gas can get to where it needs to go because it can go from transportation system to transportation system.

So if I did Arctic gas effectively as long as it got to Alberta eventually it could get to Ontario.

So to be able to say if that gas is otherwise accessible the pre-approval should be denied or is not eligible would somehow deny the whole dynamics of the way the gas industry works, which is the fact that gas can get pretty well where it needs to get to as long as there is capacity on the pipeline and as long as it is economic to do so.

The second proposition, which I think denies the way in which the system actually works and I think is purely conjecture is -- the concept is that at some point in time greenfield pipelines will be built.  We'll talk later about the NEXUS pipeline and the Rover pipeline, but effectively to be able to say that at some point in time it will happen I don't think is any more than just conjecture.

I also think that when the proposition that says there must be no -- there must be evidence that no new infrastructure will be built in the future to deliver that gas, that's requiring us to prove an absolute that is almost impossible to prove.  There is always a potential that something will happen in the future and you will be -- never be able to, in any manner, say:  It absolutely will never happen, so therefore you must grant the pre-approval here.  I think that is elevating the proposition way -- or elevating the requirement for pre-approval at such a high level that no one could ever meet that threshold, and, in my view, would render the report and guidelines meaningless.


And in fact, it lacks realistic application of that.  And I think it denies really the opportunity and objective of what we had talked about earlier, which is this opportunity.  It is about opportunity.  That is what this application is about, an opportunity for ratepayers to be able to take advantage of something which on a day-to-day contracting business of a utility they would not otherwise be able to take advantage of where there are those corresponding benefits and costs.

And I also, you know, harken back to something in the past, which is, you know, a number of years ago there was the Alliance Vector pipeline, and it actually came forward to deal with in Union's case be included within the vertical slice.  At that time parties opposed it, said, "Don't do it.  Doesn't make sense to do it."  But today Vector is one of the most significant pipelines that actually feed Union Gas.

And if the -- the very parties, one of the parties that were opposing this application -- and NEXUS opposed that application -- and I think were proved that over the long-term that pipeline made sense.

What about the application, then, of this scope and dynamic as I've laid out, in terms of what your ambit of your discretion is and why it should not be unrealistically restricted and should be applied as I've described?  How does it actually, then, deal with Union's application?

Well, Union's contract, obviously everybody has agreed is a long-term contract, and it ultimately reflects the elements of what that contract is about, and I've laid out at tab 4 of the compendium two interrogatories.  One is Exhibit B.T1.Union.Staff.2, and then also Exhibit B.T1.Union.Energy Probe.1.

What those interrogatories do is effectively, one, summarize Union's application relative to the previous applications that were made and why they are different in this case than the previous case.  They also, in the charts provided in those interrogatories, show the indicia of this application and how it actually fits the criteria within the context of the Board's reporting guidelines for eligibility, and, in particular, the Energy Probe interrogatory shows how the various elements of the guidelines within the evidence are corresponding.

So NEXUS project obviously is a new greenfield natural gas pipeline.  It is supported by this contract, and its development is supported by this contract, and so in my view fits within that ambit of a -- the application being done for purposes of the development of new natural gas infrastructure.

Part of the project does include a part that is not greenfield, but -- and I will talk about this later within the context of the toll -- but effectively that is done because it's done for cost efficiency and done for environmental reasons.  If you can use the existing pipeline, that's probably -- that is better and more efficient.

But in fact, the greenfield portion is a fundamental part.  The project can't happen if the greenfield portion is not built, and the toll applies for the entire path from Kensington to Willow Run, and in terms of the greenfield, and then from Willow Run on, and in Union's case to St. Clair, but it is one toll for one path, Kensington to St. Clair.

If the Board concludes that you have to get to new supply -- if you don't accept what I'm saying and say, okay, well, new supply has to be part of this, I think the evidence is still there with respect to Union for you to consider eligibility on that basis as well.

And that relies on the fact that the Kensington processing plant, which is the origination of the pipeline, is tied to the Utica basin, and the gas supply entering the pipeline will be predominantly from Utica, and it's the primary source.

Also, the evidence has shown that at the time Union and Enbridge began to focus on the NEXUS contract the Utica basin was in its infancy.  It wasn't actually any degree of significant production.  And I've -- and continues to grow and to produce over that period of time.

And actually, at tab 5 of the compendium is the testimony of Mr. Isherwood and Mr. Shorts with respect to the status of the Utica basin and the fact that it was a new supply, and the fact that it actually was in its infancy at the time they started to be concerned about the development of the NEXUS pipeline and the NEXUS project.

Now, the fact that -- a lot has been made in particular submissions by BOMA about the fact that, well, production is growing in Utica, so therefore, because production is taking place it is not a new supply any more.

Well, no producer who actually determines that they have that resource, that they have a natural gas reserve, is going to sit on its hands and say, "Okay, I'm not doing anything until I get a pipeline built."  They will continue to prove out those resources.  They will produce what they can produce and they will continue to be able to develop.

And in actual fact, at tab 5 you will see there is a  -- at the very last page of tab 5 is an excerpt from the Sussex Energy Advisors Report, which has been filed in this proceeding, and you will see the graph on the last page, and that shows the production between Pennsylvania, West Virginia, and Ohio in 2012, and it is very small, it is a shading at the top which actually shows a very small amount of production in 2012, when Union began to consider the whole aspect of the NEXUS pipeline and then gradually has increased in 2013.

So the production is growing, but it is an economic result of any producer who has an asset will continue to produce.

Now, BOMA has indicated in its submissions, it says, well, and also there is no shortage of pipeline capacity into and out of Utica, and it's the very reasons -- but the very reasons the NEXUS pipeline is being built is the fact that there isn't pipeline capacity to be able to get the gas out of Utica, and that there is a shortage.

And Mr. Brett was kind enough in his submissions to actually include the FERC filing for NEXUS at -- I think it is attachment 6 of the BOMA submissions.  And at tab 6, there is a comment that's made within the NEXUS filing before FERC, and it's on the second page in on the -- of tab 6, and there it says:
"Additional pipeline capacity is needed to transport gas from this region to market.  As one recent report explained, the enormous reserves and strong economics in Marcellus and Utica shale plays remain constrained by insufficient takeaway pipeline capacity.  The NEXUS project will provide much needed incremental capacity for producers in Marcellus and Utica shale plays."

And in the context of Rover, I will speak about that some more as well.  But effectively, although Utica is growing in size, it is still a new supply because it can't get the supply out, and it is new to Ontario with respect to that.

And so, in my submission, to the extent you need to -- and I don't believe you need to for purposes of eligibility, but to the extent you need to, in my submission, Utica does reflect a new supply.  But as I've indicated, the fact that we're building a greenfield, the fact there is a greenfield pipeline and the development of new infrastructure arising from this contract, is sufficient to determine eligibility and you don't need to determine the fact that there is new supply.

On the other element of Union Gas being eligible for consideration, there have been lots of discussions about the fact this is a fifteen-year term contract, $715 million over that term, it represents 31 percent of Union's portfolio.  It's not reflective of what long-term -- a contract that would be entered into on a day-to-day operational basis, and I think it fills out the other element of eligibility with respect to the fact that the contract is not something that would ordinarily be seen within their business on a day-to-day basis.

So on that basis of all of the foregoing, my submission is that Union's request for pre-approval is eligible.

So let me move to a different area, which then will, I think, help to fill out the issue of risk and benefits and costs.

So the purchase at Dawn; the gist, I think, of the argument of Board Staff and opposing intervenors is that if Appalachian natural gas can find its way to Dawn -- such as via Chicago, or Niagara, or the NEXUS pipeline, or the Rover pipeline -- then the opportunities provided under the NEXUS contract can be foregone by ratepayers.

As long as the gas can get there to Dawn, you don't need to do this contract; that seems to be the submission of Board Staff and the opposing intervenors.

But that would only make sense if the benefits of delivering -- of buying gas at Dawn, buying at the hub, were equivalent to the benefits of buying at the basin, which is what NEXUS enables Union to do.

If they're not equivalent, I don't believe you can simply discount the NEXUS contract and say forget about it, because that gas is going to show up some other way and it's going to be at Dawn.

So in my view, the submission put forward by Board Staff and intervenors in that regard is incorrect, and shouldn't be accepted by the Board.

Now, in Board Staff's case, and at page 7 of Board Staff, Board Staff says they're willing to accept on behalf of ratepayers a price premium associated with short-term natural gas purchases at Dawn, as opposed to doing a long-term transportation contract in the context of NEXUS.

And they do this notwithstanding that the NEXUS contract will provide various benefits, and they ignore the fact that those benefits arise from the purchases of gas at the basin.

And in actual fact, I think what Board Staff says in their submission is -- it says:
"Purchasing delivered supplies at a market hub allows for short-term contracting options, which increases supply flexibility.  This was not disputed by Union or Enbridge during cross-examination.  However, the distributors noted that a price premium may apply with respect to shorter term contracting options for natural gas purchases at Dawn.  While this may be true, OEB Staff submits that the benefits arising from purchase of delivered supplies in terms of supply security, diversity, flexibility and overall reduction of risks to ratepayers outweigh the costs."

So what they're saying is that effectively by buying it at Dawn, somehow there is more benefits and it is worth paying more.

My view is I think that that is -- that submission is mistaken.  And it's mistaken, I think, because it ignores the fundamental difference between a short-term contract for supply and a long-term contract for transportation, which is what NEXUS is.

In the context of the NEXUS contract, it is a transportation contract for transportation capacity.  It doesn't restrict the term of the contract for supply.  You can continue to buy short-term.  The only difference is you are buying it at the basin, and you actually have the benefit then of buying from multiple producers at that production source.  You still retain the flexibility with respect to buying short-term supply.  You can still run a competitive process with respect to the pricing.  And so all of that arrangements with respect to the short-term access supply remains intact.

The only difference is you're doing it at the basin as opposed to doing it at Dawn.  So why necessarily accept the higher cost as acknowledged by Board Staff, when in actual fact you have the same benefits of that short-term supply.  There is no locking-in of fifteen years of supply under the NEXUS contract.  There is a locking-in of fifteen years of transportation costs.

That takes me, I think, to my next area to explore which is ratepayer risk.

I submit that the risk to the ratepayer is two-fold, two elements of risk for the ratepayer, and I guess they’re the two sides of the coin that is being considered in this proceeding.

The first is the risk associated with the pre-approval of the contract, and the risk that if you don't approve the contract.

The second is not without risk, and the second is not without consequence.  So as a result, you have to consider the risk that arises to the ratepayer in both the circumstances.  You can't look only at one side of the coin; you have to look at both.

Now, in the context of pre-approval, the implication of the contract is that there is a mitigation of risk, and the fact that you're fixing the transportation costs for a fifteen-year period.  You are effectively capping an element of risk with respect to the transportation costs, and you are actually providing parties an access to a basin which is as large as the Alberta basin, and it is actually growing and will effectively double in size by 2035.  You've actually got a dedicated path to that supply source.

All of the other aspects will remain intact.  You still have the flexibility with respect to how you acquire the supply, and you still have the elements of diversity and other elements with respect to your ongoing portfolio.  What you do have is an outstanding risk, and the outstanding risk is an opportunity cost.  An opportunity cost is, is there some kind of other cheaper transportation that could arise in the future.

But that opportunity cost is offset by the benefits that arise by pursuing it, and therefore it mitigates the risk with respect to that opportunity cost.  In actual fact, at tab 7 -- actually, at tab 8, rather.  I will take you to tab 8 first -- is another excerpt from the Sussex report.  And there on page 36 of 64 of that report, it's the third page in with respect to the excerpt, there it talks about the transportation cost stability, and the fact that the benefits provided by the Ontario LDCs is an option to negotiate a fixed-rate term, and it actually builds within that negotiated rate a fixing of that transportation cost over time.  And as well, it also discusses about the fact that it mitigates construction costs, which I will allude to in a moment.

So effectively, by entering into the negotiated rate, it says on the next page, the Ontario LDCs have capped the rate for a 15-year contract, and a negotiated rate on NEXUS provides known and stable rate which may augment certain rate uncertainty on other pipelines.  In other words, if you fix this cost, you may have transportation cost uncertainty on other pipelines, but in actual fact you at least have certainty with respect to this, especially given that this is also -- reflects a large part of your portfolio, and it is tied to a growing basin of which there is significant competition for the sale of gas and your ability to purchase that gas.

There is also the mitigation of risk, as I've indicated, under the contract itself.  And at tab 7 I've provided -- really for ease, but all of the evidence references are included -- an excerpt from our argument-in-chief which actually deals with the risk assessment, and there it sets out each of the components with respect to risks that ratepayers would encounter under the contract:  The project costs.  The project delays and cancellation.  Demand risks and supply risks.  TransCanada Mainline risk.  And also we talked about the risk if not pre-approved, which I will discuss in a moment.

So in effect, the risks are actually, in terms of -- are mitigated to some extent under the long-term contract by way of the NEXUS contract.  And in fact, with any ongoing or residual risk, which is an opportunity cost, you have the corresponding benefits associated with the contract itself.

What are the benefits that do arise?  I won't dwell on them, but I actually will touch on them.  You have a direct connection to the basin, which then offers those benefits, right?  It essentially offers greater stability.  It offers security of supply and a reliability with respect to natural gas pricing.

And actually, at tab 8, where we talked about the transportation cost stability, Sussex also discusses the issue of supply basin diversity, the issue of transportation path diversity, and also price index diversity.  In other words, all elements which help to regulate the exposure of ratepayers to certain circumstances and the LDC itself by -- so, for example, on a supply basin diversity, by diversifying the supply basin you then deal with reliability in the fact that you are pulling gas from various basins, and the utilities in their evidence have talked about the fact that this is something they typically do.  It helps to reduce risk so that you are actually being able to draw from one basin or another.

And the same for transportation path diversity.  And actually, you have multiple transportation paths, which means then your exposure with respect to concerns on those paths are lessened, and therefore we have a greater degree of reliability.

One of the --


MS. LONG:  Mr. Keizer, can I just ask you a question?

MR. KEIZER:  Sure.

MS. LONG:  Is it Union's position that these benefits of diversity, reliability, that these overcome, let's say, or make up for the fact that if we did approve this contract, that a cheaper transportation source may arise in, let's say, year ten of the contract?  Is it your argument that these benefits overcome that potential risk that we face?

MR. KEIZER:  Yes.  I think so, because ultimately the world is not without risk, and so the submission is, is that the contract itself helps to cap certain risks because of the capping of costs, and these benefits -- you have transferred those costs, but you also have that opportunity risk or opportunity cost of potentially in year ten there would be a cheaper transportation pipeline.

But during that period of time the ratepayer is not -- in accepting that risk is not doing so gratis, or free.  They effectively are also receiving the corresponding benefits that come with that, in two elements, on a monetarily basis being able to actually acquire gas in a liquid production source where you actually have multiple producers and suppliers in connection points outside of other basins, so you have the diversity of the basin and also the ability to buy, all of which have the ability, and we talk about the corresponding monetary benefit on a landed cost basis, provide both a quantitative beneficial result and a qualitative result in terms of those overall diversities.

So even if that opportunity cost is a "notional cost", there is a corresponding benefit that is associated with it.  It is not as though there is a cost without any return to the ratepayer.

But you -- sorry, just to answer your question.  But you can't stop there, because one of the elements, though, is if you don't approve, then all of those elements that we talk about here as being benefits that correspond don't exist.

And so your question about whether there is a cheaper source in year ten is also that, if I deny, there may be a more expensive source that I have to take in year ten.  And I may have an issue where I can't build a greenfield pipeline because of environmental rules or because of other restrictions, and there may be restrictions on capacity that don't allow it to happen.

So there could be a greater cost for the transportation in year ten if you deny.  So it goes both ways.  It is effectively like, do I buy the insurance of this arrangement?  Do I take the fixed-rate mortgage or do I take the flexible-rate mortgage?  Both of which provide corresponding benefits, but there is elements of risk that are different in those circumstances.

And that's, I think, the corresponding element here, is that you can't -- there has to be that corresponding benefit, and our submission is that there is.

One element I wanted to talk about in benefit is the price index diversity.  And that is that -- which Sussex does address -- and that is the fact that you have the ability to have different price points within the context of your supply portfolio.  The pricing that you may incur at Dawn may be different than the pricing you incur with respect to the NEXUS pipeline at Dominion Southpoint, and in actual fact they can mitigate each other with respect to -- demand supply circumstances happening in one basin could be very different than the demand supply circumstances happening in another, and because you have that diversity you have the ability to take advantage of it.

And there is a very clear example of that, and if I could take you to tab 9.  And at tab 9 there is a graph.  And that graph shows you the differential of spot prices between the Dominion Southpoint and the Dawn spot prices.  And they go from October 1, 2013 to July 31st, 2015.

Now, I could -- there is that obviously very pronounced spike that is happening within the winter that we could never forget last year when it was so cold.  At Dawn the prices were escalating significantly because of demand consequences.  At Dominion Southpoint it was a very different arrangement, partly because of what gas was available to take away, other circumstances.

The point being is, is that when Dawn was spiking Dominion Southpoint wasn't, which means that you then have an ability to have diversity within your supply basins to reflect differing price points, and that in itself over the context of a portfolio is actually good for ratepayers, because you do have that broader portfolio of basins to be able to draw from, and it is the advantage of being able to not draw everything, as parties have suggested that we should, from Dawn.

So I think -- and to that point, the issue about, well, let's let it all go -- it's all going to show up at Dawn anyway.  Rover is going to show up, NEXUS is going to show up, everyone's going to show up.  I think BOMA says we are going to be awash in Marcellus Appalachian gas, which, I beg to differ, and I will reach -- indicate why that is the case.

In actual fact, if I could point out one party, APPrO, in their submissions, clearly raise the concern about this issue of, well, don't buy in the basin.  Everybody should go to Dawn and buy at Dawn, which has been proposed by Board Staff and other opposing intervenors.

And APPrO indicated in their submissions at page 13 and 15 that -- and I will point you to the excerpt.  I won't read it into the record, but it is at point E on page 13 of 15 of their submissions, and effectively what they're saying is, is that if you do this, if you actually said, "It doesn't matter.  Let all the gas go to Dawn and buy at Dawn, Union and Enbridge.  You don't need to buy at the basin," APPrO's view is that is going to drive the price at Dawn up, because effectively you now have large purchases at Dawn and you have a concern with respect to the overall price point at Dawn.

That is APPrO's concern, from a producer -- from a consumer of gas for large power producers.

There is also the element that says, well, you don't really need to worry about greater security of supply and it's actually -- you should buy more at Niagara, because it actually -- going to Dawn is actually a lesson.  It shouldn't go to Dawn; it should go out to Niagara.

 But I think you have to take a more balanced approach, and that is that if you look at what, from a provincial perspective, what Ontario is actually -- the two utilities together are drawing, then based upon that, you would see that on a Marcellus-Utica basin gas basis, at Niagara they would take in 221,000 gJs per day and about 274,000 gJs per day at NEXUS.

And so in effect, from the perspective of the Utica- Marcellus gas, it is a nice balancing between Niagara and NEXUS, in terms of being able to draw from that basin or those areas in a fairly balanced way.

There also has been some criticism with respect to the $700 million savings that Union put forward as being the comparison of the NEXUS contract relative to current contract supplies.  Union acknowledges that there is a decontracting on the Alliance Vector which -- or Alliance TransCanada which is taking place.

 But I think that the $700 million, it is Union's submission, does have merit.  It has merit because, one, it shows the difference between what current supplies are relative to what the NEXUS contract is, and I think that is a relevant comparison.

But also, if Union is denied and it does not pursue NEXUS, then it will still have to look for other sources.  And some of those sources will be the Western Canadian Sedimentary Basin sources, which underpin the $700 million savings that would be gained from NEXUS is -- parts of that will become a corresponding cost to the system.

Actually TransCanada, in their submissions, takes the position that you should actually -- that the western Canadian supply should, you know, bring -- should actually form part of the portfolio, which means, to the extent that if Union does not pursue NEXUS, it certainly will be incurring more of this cost.

So as a result, I don't think the comparison between NEXUS and the western supply is displaced.  It is a relevant number.

But I think the savings element that people have not seriously questioned, you know, is the landed cost differential between the NEXUS St. Clair path versus the Dawn, and Union put forward a number which was a $589 million savings for ratepayers, $39 million per year.

In particular areas of Union's system, obviously diversity is very significant.  With respect to the north, as we saw in some of the pie charts, effectively almost all of it -- all of it is actually from the Western Canadian Sedimentary Basin and as a result of NEXUS, parts of that now will actually become more diverse.

And there was some enquiry by FRPO with respect to what the landed cost would be for the north.  And in FRPO's submissions, there was some criticism with respect to Union's calculation of that.

 But I have included at tab 11 that undertaking which Union gave during the hearing, for purposes of determining what the costs would be for Union North.  And in actual fact, it is approximately a six dollar savings on the average bill.

 It is a comprehensive analysis.  I am not taking you through it, because there’s many tables and it is complex.  But I can tell you that the analysis did include a number of assumptions with respect to the various capital pass-through costs associated with the Dawn Parkway projects, as well as the 2018 Gas Supply Plan and the layering of impacts of landing NEXUS at Dawn as opposed to Niagara gas, all of which was asked for in the undertaking.  It is a robust analysis and it clearly demonstrates that in addition on Union north, there is the six dollar savings.

So there is benefit, and there is benefit that will offset the corresponding risk associated with accepting the NEXUS contract.


But as I indicated earlier to your question, Member Long, there is that corresponding risk to the ratepayer of denial and the fact that if it is denied, then the purchases at Dawn won't provide the same benefits, and won't provide the same result as the NEXUS contract would.

That takes me to the next logical point: will all of this gas get to Dawn?  If you accept the positions of Board Staff and opposing intervenors, will all of this gas show up?

And effectively, you have to consider that question, because it is the other side of the coin.  If you deny, the question is, well, what's the result?  If you're going to actually have, you have a -- don't forget that one of the reasons for this is you have this higher cost Western Canadian Sedimentary Basin gas that is coming into the system and, as a result the question is what is the ability to actually find access to other basins because that is a declining source as well, that actually provide a lower cost and more competitive cost, liquid markets and other arrangements.

So given that need, and if you choose to deny the application, you still have to consider the corresponding question of, well, one, I've lost the benefits.  Will this gas show up anyway at Dawn, which is what parties seem to believe, or try to have you believe, that that’s good enough.

 And it's not good enough, in our submission, and it's wrong to believe that there will be a full result with respect to gas arriving at Dawn.  It's not beyond -- it's not a hundred percent certain, and it is not guaranteed.

In the event of denial for Union, they obviously -- and then not pursuing the NEXUS contract, they would have 150 gJs per day that they would have to deal with.  Not all of that is going to Dawn.  Some of it would, but they would have to source it elsewhere.

 If they have to source it at Niagara, then they have a limited number of suppliers to be able to deal with that.  And if they have to source it through Rover or NEXUS purchasing at Dawn, they're only limited to the producers they actually have to deal with in the context of those pipelines, unlike the ability to be in a much more dynamic circumstance with many more producers at the basin.

As well, if Rover and NEXUS -- assuming Rover and NEXUS are going to happen, and let's assume for a moment they will, not all of their supply necessarily will arrive at Dawn, because they -- those producers that have taken space on those pipelines have an economic incentive, and the economic incentive is to search out the best price for them from that perspective, and they have the ability to drop gas off along the way.

It's not an express train to Dawn.  They have the ability to sell at different places along the way.  And so, to the extent they have better pricing along that path, not all of it is going to arrive at Dawn.

Now, BOMA seems to believe that NEXUS is not in peril if Enbridge and Union do not pursue the NEXUS contracts.  And BOMA, I think, has spent a lot of time in its submissions arguing that, well, the Spectra pipeline -- the Spectra relationship to Union will cause Union to remain in this contract, and they will pursue it in any event, even if you deny.

And it's our submission that that is not the case.  It was very clearly stated on the record by Mr. Isherwood, and that's included at the transcript excerpts at tab 12, which says, where he is asked at the bottom of page 68:

"Does Spectra Corporation have in Union's decision as to whether or not it signs the NEXUS agreement, the decision has already been made.  The decision has been made if we do not obtain OEB pre-approval, they we will not sign the contract."

 The position of Spectra and Union are aligned.  The fact that Union was actually able to say that in a hearing, under oath or under affirmation, indicates that obviously Spectra understands the decision of Union, and is in accord with it.  And also the fact is that the risks that Union faces for disallowance of costs in the future obviously is the same risk that Spectra incurs, because it is apparent it is a parent and subsidiary relationship.

BOMA says, well, even if you don't pursue the contract, NEXUS is still going to go ahead.  And it says that Union and Enbridge only account for 17 percent of the total capacity on the line, and so it's not significant.

But if we looked closer at the FERC filing that was actually filed by BOMA in their submissions, and they -- the number that was indicated in the FERC filing -- that's at tab, an excerpt at tab 13 -- and again it comes from BOMA's submission, it says at the bottom:
"NEXUS has entered into definitive agreements with seven shippers, together a combined commitment of firm capacity of 835,000 dekatherms per day.

So in actual fact, if you look at the numbers we have on the record with Union and Enbridge contractual commitment, that represents about 31 percent of the contracted capacity, and then if you look at -- you think about the total capacity of the pipeline, that only 55 percent of the pipeline has been subscribed for.

So without Union and Enbridge, only 38 percent of the pipe will have been subscribed.  So there would be a clear question as to, based on 38 percent of the subscribed pipeline -- and I don't necessarily know the answer, but there is a risk that the pipeline could question as to whether it was viable.

There is also the submission that says, well, gas will show up because all of this is a supplier push basis.  All the suppliers are driving to get to Dawn, and so TCPL says that the cost pre-approval is a supplier push, and FRPO submits that projects to transport Appalachian supply are being supported by producers, not utilities.

My submission is there's not any evidence on the record that says that somehow significant demand pull is -- by utilities is not the case, that somehow that is irrelevant.  It is very relevant, and particularly relevant in the context of NEXUS, as those numbers would show out, that this is indeed two elements of this pipeline.  There is suppliers on the pipeline and there are demand pull LDCs on the pipeline, being Enbridge and Union.

And the Enbridge and Union, based upon the numbers we have seen and the recent FERC filing, it obviously has it, and push.  And other utilities are also on the line through DTE as well.

So it's not -- it clearly is the fact that -- and we have talked about that further, actually, at tabs 14 and 15, which are interrogatories filed in the proceeding that deal with the element of the LDC component on the pipeline, both of which -- I'm not going to go into it in detail, but reflect the fact that, you know, Union and Enbridge reflect a significant component of it.

Also, I think the issue of, are the producers driving to Dawn, I think you have to also put it in the context of the evidence in the proceeding with respect to Union's experience in dealing with those producers and actually considering whether they want to get to Dawn.

One is the fact that you have to take into account that producers, like Union, are being asked to make a long-term commitment, and that is a significant financial commitment that they would have to make, and they have to, obviously, be aware of the fact before they sign on for something in 15 years that they believe it to be viable, because they themselves are in a position of financial risk.

So they have to deal with their own allocation of capital as to whether they actually continue to produce the resource or whether they're committing to multiple pipelines or what pipelines to commit.

So producers themselves aren't without their own concern.  So to say that this is simply just -- it's supply push, don't worry about it, the producers will all be on-board and it will all show up at Dawn, isn't necessarily the case, because the producers themselves have their own concerns, and I think that was reflected in two ways in the evidence, one of which is an interrogatory response that's included at tab 16, which indicated at the bottom of that interrogatory response, saying that:

"Many of the Marcellus and Utica producers are cautious with respect to entering new markets, such as Dawn, and despite the fact that Dawn is the second-most physically traded, many producers without affiliate entities or significant businesses have also taken a cautious approach."

And this was also reflected in the testimony of Mr. Isherwood with respect to Union's own experience in dealing with producers at tab 18, where he indicates that, from a producer point of view, a lot of them are I'm going to say mid-size companies, and they have options.  The options are in the southeast, and also that they have concerns about undertaking business dealings within Canada.  Union has -- and the evidence shows this -- Union has had to work to actually speak to producers and discuss with producers the options of getting to this market, and it's not an automatic that they would be here.

And the reason why it is not an automatic is because they have options, too.  I mean, we spent a lot of time in this hearing room talking about Dawn and how significant Dawn is, but you have to place Dawn in the context of the overall North American market, particularly in the context of the northeast.

And they all have other alternatives by which to be able to buy and -- sorry, which to sell their gas, and I think that is reflected graphically at tab 17 of our submissions.

There is -- that was produced as part of an interrogatory response by Enbridge, but it is an excerpt from a Sussex memo to Enbridge, and on the second page there is a graph which actually shows the overall gas consumption forecast relative to certain production levels, and it shows that production actually is well below demand.

There are significant opportunities for these producers to go to other markets, particularly if you look at those markets in terms of the overall size.  So regions like the mid-Atlantic, south Atlantic, east, north, central, are all about 25 to 30 Bcf natural gas and they're growing, and there are projects, obviously, to bring gas to those areas.

So it's critical that this opportunity, the opportunity that the NEXUS contract actually provides, be undertaken in order to gain access to one of the fastest-growing basins in North America and the most dynamic trading area.

We have also heard a lot about Rover, and there seems to be a conclusion that it is a lock.  Rover is going to happen.  All the gas will show up at Dawn.  But like any project, it is not without risk.  And some of the testimony -- we indicated during testimony that Mr. Isherwood did that there were delays with respect to Rover, and what we did is, at tab 20 there are documents which appear on the public record with respect to the FERC filing and deal with some of the dates and date changes related to Rover which form -- helped form the basis of the issue that Rover itself has had some delays.

It had aimed to start construction of the pipeline in mid-2016.  FERC indicated that the environmental review isn't going to be completed until the fourth quarter of 2016, which means then construction may not happen until 2017, and there are also various contractual commitments with respect to Rover for those facilities to be done by June of 2017.

So there are timing issues with respect to Rover, and it is not -- and also, there are, as Mr. Stevens indicated -- and I have included that transcript excerpt at tab 20, which indicates that some parties have the ability to reduce their MDQ if time periods are not met.

The other alternative that had been proposed was Chicago.  FRPO in their submission also said, well, it could be sourced from Chicago.  And there was questions in cross-examination with respect to that, I believe, of Enbridge.

And what that testimony revealed is that in order for the Utica gas to get to Chicago, it would have to travel on three different pipelines in which to get to Chicago, and then obviously get from Chicago to Dawn, but one thing that wasn't included in the analysis is that every pipeline you travel on costs you money.  So that would mean that you would have three transportation rates pancaked upon the price of gas.  So one would assume that the price of gas by the time -- in order for that to even be viable, the price of gas at Dawn would have to be high in order to account for the commodity itself plus the pancaking of those transportation rates.

So I think it is unrealistic to believe that an economic perspective, although physically possible to get from Utica to Chicago to Dawn, economically it doesn't seem to be a realistic alternative.

It brings us to Niagara.  Niagara was promoted significantly by TransCanada in their submissions, and I think it is important to note that there is an element of concern with respect to those submissions in two regards.

The first is TransCanada's activity during the proceeding were somewhat limited with respect to the scope of their cross-examination.  But I note their submissions, they include a number of propositions a number of tables, a number of calculations, a number of other elements of their submission which was never put to the witness, or were there any considerations of those issues made during the course of their cross-examination.

It is my submission that in respect of that, because they are not corroborated, because they are actually not and been subject to any cross-examination or consideration, that they be given little weight.

I think there is also an element of self-concern and self-serving aspects to TransCanada's submissions, in the fact that TransCanada themselves -- their primary focus is Niagara, and they have an incentive and a reason as a competing pipeline to actually have gas delivered to Niagara from their own perspective.

With respect to Niagara itself as a trading hub, TransCanada, in their submissions, put forward various tables which showed that Dawn was at a tier 1 position with respect to liquidity.  But what they didn't put into play was the actual -- in other interrogatories in the proceeding, which showed that Niagara was actually at a tier 2 or tier 3 with respect to liquidity.

I have set out at page -- sorry, at tab 22 those elements relating to -- showing Niagara and showing that for the 2014-15, the actual average tier for liquidity was at a tier 3 rather than a tier 1, as put forward by TransCanada.

So in actual fact, Niagara is probably effectively a trans shipment point which has a fairly illiquid market, and the infrastructure projects at this point have not otherwise changed that at Niagara.  Also, although there have been some assertions with respect to the pricing levels at Niagara, we know that -- and this is shown at a diagram at tab 24 of our compendium -- that the pricing differences between Dawn and Niagara landed at Kirkwall have effectively begun to converge.  So effectively, a lot of the price discounts parties have been speaking about related to Niagara, that convergence is actually taking place and there is not the discounted price as reflected in some of those submissions.

The other concern about Niagara is the fact that the current commitments for upstream pipelines effectively are largely sold out, that capacity is not available at Niagara.  So as a result, using it as an alternative, I think, is not realistic.

You will see at tab 25 two diagrams, both of which reflect -- one is the -- the first diagram is the capabilities related to Niagara, and the second is the actual receipt of contracts, and it reflects the fact that the facilities well out into 2017 are fully contracted out and the capacity is not available.  And it only would be available if we had incremental infrastructure, which means we would be in the same position as we are now with NEXUS.

And it is not about the fact that it's somehow NEXUS only, not Niagara.  I think it is important to recognize, and Union has indicated that in evidence, they have flexibility with respect to their future contracting because of various capacities that will be available.

So they have 150,000 commitment with respect to NEXUS.  They still have 300,000 which is available for purposes of uncommitted supply.  So as a result, they will be able to consider and appropriately, as we've talked about, that balancing between NEXUS and Niagara, be able to take that account into account in the future.

MS. SPOEL:  Mr. Keizer, can we have a little time check?   I want to make sure Mr. Stevens has --


MR. KEIZER:  Sorry, my apologies.

MS. SPOEL:  -- equal opportunity, and we will want to take a short break.

MR. KEIZER:  I will do my utmost to be ten minutes.

MS. SPOEL:  Thank you.

MR. KEIZER:  Actually, to speed things up a little bit for you, on the issue of -- there's an issue that was touched on by BOMA in their submissions relating to two undertakings that they felt were causing them concern, and I would direct your attention on a later review to paragraph 64 of our summary which deals with that issue, just to highlight that.  And that is related to Enbridge Undertaking J2.4 and Union Undertaking 2.1, and that dealt with their assertion that purchasing gas via NEXUS to Dawn was more expensive than acquiring it from the Kirkwall to Dawn.

The other issue that was raised, particularly by FRPO and TransCanada, was that somehow by virtue of this NEXUS contract and the fact it was landing at Dawn, that the capital capacity with respect to the transmission line -- sorry, the line between Dawn Parkway was actually being passed on to ratepayers, the expansions that were recently done by Union.

I point to you the interrogatories that are at tab 26, which actually indicate that NEXUS has no impact whatsoever on the capacity restrictions on the Dawn to Parkway pipeline.

Just to deal with remaining matters, just a few minor matters, one of which is an alternative proposed by APPrO, which is the fact that somehow you should break apart the pre-approval to reflect only recovery of costs with respect to the greenfield portion and not the portion that is greenfield.

In our submission, that is incorrect.  It is one toll for one line.  The greenfield portion is required, but the non-greenfield portion is required, too, because it is done for purposes of efficiency.  It is actually prudent to do it that way.  It would seem unfair to deny the recovery of that cost, which is truly prudent, simply just for purposes of the fact that one is greenfield and one is not.

The reason why it was reflected as greenfield was because the capital tracker is attached to the greenfield component.

And likewise on the capital tracker, APPrO said we shouldn't have it, we shouldn't have it.  But in actual fact, it is prudent to have because it creates an upper bound and protects the ratepayer.  It is a prudent cost.

On the Affiliate Relationships Code, I would refer you to paragraphs 68 and 69 of our summary.  There it clearly shows that, one, the affiliate relationship doesn't apply.  But in testimony from Mr. Isherwood reflected that the spirit of that ARC would apply, and he demonstrated clearly in testimony as to why it does, why Union is in accord with the spirit of the Affiliate Relationships Code.

The one other element I would draw your attention to  -- and this is my final element, I promise -- and that is in the submissions of FRPO, there were certain comments made with respect to the capacity at Niagara being at 276,000.

In actual fact, that was dealt with in another proceeding, the Burlington-Oakville proceeding, and various letters and things were filed with respect to that.  And it was addressed in reply argument by Union as to why that is not the case, and it reflected in letters from TransCanada that that also was not the case.

So to the extent that if that is an issue, matters were dealt with in that regard in the Burlington-Oakville case.

If I might just have two seconds?

Those are our submissions, thank you.

MS. SPOEL:  Thank you, Mr. Keizer.

MR. KEIZER:  I apologize, by the way, for going over.

MS. SPOEL:  That's fine, and we don't have to stop at exactly noon, so Mr. Stevens you will have your full hour and a bit, if you need it.

MR. STEVENS:  Thank you very much.

MS. SPOEL:  Let's take -- we will come back at five past eleven, so we can have a short break.
--- Recess taken at 10:50 a.m.
--- On resuming at 11:11 a.m.

MS. SPOEL:  Please be seated.

Mr. Stevens.

MR. STEVENS:  Thank you.
Closing Argument by Mr. Stevens:


MR. STEVENS:  Good morning, Panel.  Thank you very much for the opportunity to provide Enbridge's reply submissions in person.  I would like to start just by giving you a brief overview or road map of the submissions that I plan to make today.

So in its evidence and its testimony and then in argument-in-chief, Enbridge set out the benefits of the NEXUS contract for ratepayers and the reasons why pre-approval of associated costs should be granted.  And we certainly agree with and endorse Union's overall submissions as to why pre-approval should be granted.

Now, some parties do support Enbridge's pre-approval request, and that includes APPrO, Energy Probe, VECC, and other parties support the NEXUS contract, it seems, but don't necessarily support the notion that it ought to be pre-approved under the guidelines, or they leave it to the Board to decide whether it should be predetermined under the guidelines, and that seems to include IGUA, CME, and LPMA.  And then still other parties do not support the request at all.

Now, the opposition to Enbridge's application is seen in two main ways.  First, many parties suggest that the contract is not eligible for pre-approval under the guidelines.  And second, a much smaller group of parties take issue with the benefits that Enbridge says will result from the contract and suggest that it not -- ought not to be pre-approved on the merits.

So in our submissions today I am going to respond to the submissions of Board Staff and intervenors by addressing a number of topics.  I am going to begin by highlighting a number of what I say are important items about which no issue has been raised and which seem to be uncontroversial.

MS. SPOEL:  Sorry, Mr. Stevens, before you -- I notice you have a compendium --


MR. STEVENS:  I'm sorry, sure.  I was going to introduce it when I first spoke to it.  But, yes, we filed a document titled "Enbridge Gas Distribution compendium for reply argument".  There are paper copies in the room, and we have sent it out electronically.

MR. MILLAR:  That will be K3.2.
EXHIBIT NO. K3.2:  DOCUMENT ENTITLED "ENBRIDGE GAS DISTRIBUTION COMPENDIUM FOR REPLY ARGUMENT".

MR. STEVENS:  Thank you.

MS. SPOEL:  I just didn't want it to be overlooked.

MR. STEVENS:  Terrific.

So as I say, the first thing I am going to do is highlight a number of important items that don't seem to be controversial.  Second -- and I am going to spend some time on the second item -- I plan to discuss the Board's guidelines and explain how the NEXUS contract is and should be eligible to consider -- be considered for pre-approval.

Third, I plan to explain how the benefits to ratepayers from the NEXUS contract outweigh the risks to ratepayers from pre-approval, and in that discussion I plan to respond to specific concerns that were raised about the contract by Board Staff, BOMA, TransCanada, and Mr. Tolmie.

Fourth, I will address a small number of additional items that have been raised in intervenor arguments.


And then I will finish with a short discussion about the risks of denying pre-approval; in other words, what will be lost if pre-approval of the costs of the NEXUS contract is not granted.

[Teleconferencing interruption.]


MR. STEVENS:  I believe that perhaps Mr. Quinn was listening in?

MS. SPOEL:  Oh.

MR. STEVENS:  So turning to my first topic, before responding to the various intervenor positions, we think it is useful to briefly review some of the items that don't seem to be in dispute in any meaningful way.

So first we note there is no dispute that Enbridge's gas supply portfolio should take into account diversity, reliability, flexibility, and security of supply.  Enbridge aims to ensure that these principles are achieved at a reasonable cost.

There is virtually no dispute, apart from concerns raised by Mr. Tolmie about shale gas, that there is benefits to Enbridge's ratepayers from having more Appalachian basin gas in Enbridge's future gas supply portfolio.

There is no dispute that the NEXUS pipeline will let Enbridge or allow Enbridge to obtain supplies of natural gas directly from the Appalachian basin, and this is something that is not currently available to Enbridge.  And the reason, as you have heard, that it is not currently available is there are no pipelines with any significant capacity connected from these supply basins to Ontario, either at Niagara or at Dawn, and that this is one of the subjects you are going to be hearing from me a little bit more about today:  The evidence in this case, we say, is that there is a meaningful distinction to be drawn between procuring gas directly from a supply basin, as compared to buying gas that may have originated from that supply basin at a supply hub, such as Dawn or Chicago.

Now, parties do point out that there may be several new pipeline projects that will connect the Utica basin and the Marcellus basin to Ontario in coming years.  But what seems clear is that there is no debate that in order for Enbridge to get capacity on any of these new pipelines it's going to have to enter into a similar 15- to 20-year commitment as it has done for NEXUS, and the reason is that pipeline developers require long-term commitments from shippers before making any commitment to build new infrastructure.

Now, there is no dispute in this case that Enbridge's NEXUS contract is an extraordinary commitment.  It's a 15-year term.  There is a cost of more than $420 million U.S. associated with the tolls, and it supports a new 415-kilometre -- or 400-kilometre greenfield pipeline on a new path from a new basin.

And there is no dispute that this type of contract is very different from the rest of Enbridge's gas transportation contracts.

Now, in my submission, there is no dispute that Enbridge's participation in the NEXUS contract will help ensure that the project will proceed.  And as we discussed, if the project proceeds there will be a new pipeline facilitating the supply of Utica gas directly into Ontario.

Now, while parties might disagree over whether Enbridge's departure from the project would necessarily lead to the cancellation of NEXUS, what is clear is that Enbridge's participation, along with Union Gas, provides important support to ensure that the project will proceed and it will link the Utica basin to Ontario.

The NEXUS open-season materials -- and those are attached to Enbridge's response to BOMA 18 -- show the importance that NEXUS places on the commitments that it has received.  Mr. LeBlanc spoke to this in his testimony at pages 118 to 119 of the second transcript.

There is also no dispute in this case that Enbridge's gas procurement is undertaken on behalf of its system gas customers and that Enbridge doesn't make money on the sale of gas.  It is a pass-through item.  It's not something that is included in rate base on which Enbridge earns a return.

And finally, there is no dispute in this case that there is a future risk to Enbridge if it proceeds with the NEXUS contract without pre-approval.

Some parties may argue that the risk is low because NEXUS brings important benefits to ratepayers, but there are other parties who suggest otherwise, by indicating their disagreement with the NEXUS arrangement.

Now, Enbridge strongly believes in the benefits in the NEXUS arrangements.  But the range of opinions that are offered about the NEXUS contract serve as a reminder to Enbridge that pre-approval is important here.  Nobody disputes that if there is no pre-approval and Enbridge proceeds with the NEXUS contract, then Enbridge will be exposed to annual reviews of the prudence of the NEXUS arrangement.

Now, as we have explained in evidence and in our argument-in-chief, even if the risks of disallowance are low, the consequences are not.

Disallowance of even part of an annually recurring cost of $28 million U.S. is meaningful to Enbridge, and it's particularly meaningful in the context of an activity for which it earns no return and which is undertaken directly on behalf of ratepayers.

So with these things in mind, Enbridge chose to take advantage of the Board's pre-approval option.  The Board offered utilities the opportunity to seek pre-approval of long-term contracts.  And this gives Enbridge the confidence it needs to enter into extraordinary long-term commitments.

In my submission, Enbridge should not be criticized for requesting pre-approval, and contrary to what some parties suggest in their argument, Enbridge should not be expected to go ahead and enter into this extraordinary NEXUS contract without pre-approval.

So moving on from the things that appear to be undisputed, I would like to turn to Enbridge's response to the arguments we've received from other parties.

So at the outset, we agree with Union Gas, Board Staff and others that there is a two-step analysis to be undertaken when looking at a pre-approval application under the guidelines.

The first step is to ask whether the long-term contract at issue is eligible for pre-approval under the guidelines.  And then, if the answer to that question is yes, the second step is to determine whether the cost consequences of the long-term contract should be pre- approved.  And there, in our submission, the Board is asking whether the arrangement is reasonable and provides value to ratepayers, and should effectively be endorsed by the Board.

Enbridge's position is that the NEXUS contract succeeds on both of these items.

The main focus of the argument from stakeholders who don't support pre-approval is on the question of whether the NEXUS contract is the type of contract that should be pre-approved by the Board under the guidelines.

Enbridge's position is that the NEXUS contract clearly fits within the scope of what the Board had in mind when it created the guidelines.  We set this out, and we explain our reasons for this, in argument-in-chief at paragraphs 55 to 65.  And for your reference, the argument-in-chief is found behind tab 8 of the compendium.

Now, of course Mr. Compendium -- sorry, Mr. Keizer also spoke about this.

[Laughter]

Excuse me.  But in my submission, since this is such a fundamentally important question to the arguments that have been raised by other parties, and since it is such a critical item for the Board to determine in this case, I'm planning to test your patience a little bit today by spending some more time on this item of what do the guidelines say, what do they mean, and what should they mean.

So in my submission, the best way to understand the guidelines is to look at how they were established.  So if you would turn -- behind tab 1 of our compendium, I've included excerpts from the Board's Natural Gas Forum Report.

Now, between pages 70 and 73, the Board talks about long-term contracts, and the Board indicates that it will offer utilities the opportunity to seek pre-approval of the cost consequences of long-term transportation and supply contracts.

In coming to this conclusion, the Board recognized that long-term contracts may be beneficial for the security of supply, and that pre-approval of these contracts is important in order to provide clarity to the marketplace.

The Board didn't finish its thinking on long-term contracts, though, in the Natural Gas Forum Report.  Instead, what the Board said was that it would consult with stakeholders on the development of guidelines that would inform all stakeholders of the principles and issues that the Board will consider when evaluating an application for contract pre-approval.

And that consultation happened in a proceeding titled   EB-2008-0280, and that consultation started with meetings and presentations with stakeholders.  If you turn to tab 2 of our compendium, I've attached a chart that was prepared by Board Staff in that consultation, and it purports to summarize the comments that were made from stakeholders.

I would ask you to turn to page 4 of that chart, which is page 21 of the compendium, and it sets out the summary of comments received about long-term transportation contracts.

And what can be seen in the highlighted portions is that there was agreement among a range of stakeholders, including consumers, wholesalers, transportation suppliers and distributors, that long-term contracts are needed to support infrastructure development.  And there was further consensus that new infrastructure development has the benefit of allowing access to gas supply, and that can be seen in the second of the highlighted rows that I have included.

In my submission, one thing that is important to note here is that the focus of most stakeholders wasn't on new gas supply; it was just on gas supply.

Now, following the stakeholder presentations, the Board issued draft guidelines and a report on the draft guidelines in February of 2009.  And those materials are found behind tab 3 of our compendium.

The report that the Board issued in February of 2009 is the only policy statement from the Board as to the intent of the guidelines.  There hasn't been any subsequent policy document issued by the Board to explain the guidelines.

The key comments in the Board's report can be found under the heading "The Board's Conclusion" in each section of the report.  And Mr. Keizer has taken you to this, so I will try to move quickly, but I just want to point to a few things.

The first place where the Board indicates its conclusions is at page 2 of the report, page 33 of the compendium, at section 2.2.  And there the Board agreed that long-term transportation contracts may be justified to help ensure an adequate natural gas supply in the Ontario market from a diverse portfolio of sources.  And the Board indicated that this may increase supply reliability and reduce price volatility.

Then at section 3.2 of the report, now I am at page 4 of the report, the Board agreed that a pre-approval process is appropriate for contracts that support the development of new natural gas infrastructure, and the Board gave the example of a new transportation facility to support new natural gas supply sources.

But in my submission, echoing what Mr. Keizer said, the Board's focus here is on new transportation infrastructure.  It is not on new gas supply sources.  And this can be seen by the fact that access to new gas supply sources is included only as an example of the type of benefits that new natural gas infrastructure would support.

At section 3.2, the Board also noted that pre-approval is not appropriate for the utilities' normal day-to-day transportation contracts.

And finally, the Board set out later in the report the type of information that utilities should file for any pre-approval application, and then that is repeated within the guidelines, the draft guidelines themselves.

Turning to tab 4, I have included the April 2009 letter from the Board where the final guidelines were issued, and the final guidelines were substantially similar to the draft guidelines.

The Board's letter issuing the final guidelines includes what I say are three important comments at page 3.  First, the Board explicitly reiterated that its policy around the guidelines is that which is set out in the February 2009 report.

Second, the Board cautioned that pre-approval applications should be limited to those that support the development of new natural gas infrastructure, underlining the word "new".

And third, the Board repeated its expectation that the pre-approval process is not to be used for a distributor's ordinary transportation contracting.

And the final guidelines were attached to the Board's April 23rd letter, and they can be found starting at page 45 of the compendium.  And if you look at the top at the highlighted section, you will see that the preamble to the guidelines states:

"This form applies to all applicants who are requesting pre-approval of the cost consequences of long-term natural gas supply and/or upstream transportation contracts that support the development of new natural gas infrastructure."

So taking the items I’ve just described together, I say that the eligibility criteria under the guidelines are clear.  In order for the Board to consider the pre-approval of the costs of a long-term transportation contract, the applicant must show that the contract supports the development of new natural gas infrastructure that helps ensure an adequate supply of natural gas from a diverse portfolio of sources.  The contract must also be different from the utility's typical transportation contracts.

Now, we say that Enbridge's NEXUS contract fits neatly within these requirements.  It supports a new 400 kilometre greenfield pipeline that allows shippers to procure gas directly from the Utica and Marcellus supply basins.

As I've already stated, parties appear to accept that the NEXUS project is more likely to proceed if Enbridge and Union are confirmed as shippers.  In our submission, this is proof that the NEXUS contract supports the development of new infrastructure.

The NEXUS contract, as we've explained throughout our evidence, enhances Enbridge's gas supply options, and it increases the diversity of sources and transportation paths from which Enbridge procures gas.  And finally, we say it is clear that the NEXUS contract is certainly not typical of the type of transportation arrangements in the balance of Enbridge's supply portfolio.

Now, the various parties who do not support pre-approval take a narrower view of what is required for a long-term contract to be eligible under the guidelines. They suggest it is only available for long-term contracts that support new infrastructure that accesses new supply sources.  Some parties, such as BOMA, SEC, and FRPO, go even further and suggest that only contracts supporting new infrastructure to access frontier production are eligible.

In our submission, those parties are misreading the Board's report and guidelines.  As I've explained, the Board's focus there has been on supporting new infrastructure to bring gas to Ontario.  The references in the Board's letters that accompany the guidelines that talk about new natural gas supply sources such as frontier production are simply examples of the benefits that can accrue from new natural gas transportation infrastructure.  They're not additional conditions or requirements.  And that can be seen by looking at the letters in the Board's report to see each time the word "frontier production" is used.

We say that the fact that the Board's focus is on new infrastructure and not on new natural gas supply sources is confirmed by the fact that the preamble to the guidelines -- which I took you to -- states only that the form applies to applicants requesting pre-approval of long-term contracts that support the development of new natural gas infrastructure.  No mention is made of -- that new natural gas supply infrastructure must support access to new sources.

Now, maybe recognizing that the guidelines don't clearly disqualify the NEXUS contract from pre-approval, parties seem to focus much of their attention in their arguments on the findings in the one previous case where the Board considered pre-approval of a long-term contract.

In that case, EB-2010-0300/0333 -- and I will also refer to it as the Niagara case -- that case involved Enbridge and Union requests for pre-approval of a long-term transportation contract with TCPL for transport from Niagara to the CDA and Kirkwall, I believe.  I have included a copy of that decision behind tab 5 of our compendium.

Now, as we explained in our argument-in-chief, our submission is the Board's prior decision in the Niagara case represents the views of one OEB panel about how to apply the guidelines to the facts of one particular case.

The findings in that decision, in our submission, are not binding on future panels.  In fact, the Niagara decision stands alone as the only instance where long-term transportation contracts have been presented for pre-approval.  It doesn't stand as an example of a long line of authority where this has been dealt with.

There has been no update to the Board's report, which is the policy document most relevant to the guidelines.  And in my submission, it is open to this Panel to apply your own analysis of the guidelines to the facts of this case.

Now, I am not going to take you to it specifically, but I do want to point out that we referenced a recent case from the Alberta Court of Appeal in our argument-in-chief at paragraph 63, and that case is called Altus Group v. Calgary.  That case speaks to the fact that an administrative tribunal is not bound by its previous decisions and that it can change its policies and interpretations of its policies.

For your reference, that case is behind tab 6 of the compendium, and the relevant passages are found at pages 4 to 5 of the case, and they have been highlighted.

Now, returning to the Niagara case, the main reason the Board denied pre-approval in that case was because the contracts at issue did not support the development of new infrastructure.

That concern doesn't apply here.  There is no debate that the NEXUS contract involves the construction of a 400-kilometre greenfield pipeline and that there is a capital cost of at least $2 billion.

But in the Niagara decision the Board went further and the Board added several additional elements for eligibility for pre-approval under the guidelines that go beyond what the guidelines state and what the associated Board report requires.

First, at the bottom of page 7 of the decision -- and I am at page 55 of the compendium.  I apologize.  When I added headers to the compendium I lost some page numbers.

At the bottom of page 55 the Board indicates that:

"The guidelines in the Board's report make clear that pre-approval is reserved for cases where it is genuinely needed in order to enable infrastructure development."

But in our submission, that is not what the guidelines in the report say.  What the guidelines say is the contract must support the development of new infrastructure.  There is no sort of but-for test where an applicant must show that unless its long-term contract is approved the new infrastructure won't be built.

Next, at the bottom of page 9 and the top of page 10 of the Niagara decision -- and now I am at pages 57 and 58 of the compendium -- the Board indicates that:

"The purpose of the pre-approval process is to support the development of new transportation facilities to access new natural gas supply sources."

And the Board finds that Marcellus gas is not a new source, since it's already being integrated into the market.  But again, in our submission, this is an exaggeration of what the Board actually said in the guidelines in the report.  The focus in the guidelines and the report is on new infrastructure to assure robust gas supply for Ontario distributors and consumers.  Access to new supply is an example of how that can be achieved, but it's not a pre-condition.

And then the third place that I want to point you to in the Niagara decision, because this is relied upon by others, is found at page 10 of the decision, page 58 of the compendium.  And at that place the Board combined the two findings I have just mentioned, and the Board concluded that:

"In order to be eligible under the guidelines, an applicant must demonstrate that without pre-approval new natural gas transportation infrastructure would not be built and new natural gas supplies would remain beyond the reach of the market."

And with respect, I say that is a clear exaggeration of what the Board actually said in the report and the guidelines.

In my submission, if this is the test, I would have expected to see that set out in the guidelines or the report.  It's not.

In our submission, it's not a fair reading of the guidelines to impose these additional requirements that a project must be wholly dependent on pre-approval of a long-term contract and that the contract is only eligible if it's the first and only access to a completely new gas supply source.

As we stated in our argument-in-chief, and as Energy Probe and VECC stated in their submissions, an unduly narrow interpretation of the scope of the guidelines renders them virtually inaccessible, and I think you've heard the same thing from my friend, Mr. Keizer, this morning.

Now, with all that being said, Enbridge does believe that it meets even the expanded elements for pre-approval eligibility set out in the Niagara decision.

The evidence in this case is that Enbridge's commitment to the NEXUS project is important to the success of the project.

Mr. Keizer walked you through the numbers earlier today to show that combined Enbridge and Union constitute at least 30 percent of the committed capacity on NEXUS and that the committed capacity on NEXUS right now is only 55 percent of its total capacity.

In my submission, it is fair to assume or fair to conclude that losing 30 percent of the committed capacity could very well imperil the entire project.

And in my submission, the evidence in this case is clear that the NEXUS pipeline will facilitate access to a new gas supply source for Enbridge and for Ontario.

NEXUS will support the supply of gas from the Utica basin.  That's a newly developing supply source, and it is new for Enbridge.  The Utica basin fits the hallmarks of a new supply source that were set out by Mr. Stephens of Sussex Economic Advisors in his testimony.

Specifically, the Utica gas comes from an area where there is substantial new investment in pipeline infrastructure, and substantial new investment in processing capacity.  And Mr. Stephens' testimony on this point is found at pages 91 and 92 of transcript number 3.

Now, the fact that the intent of the NEXUS pipeline is to access Utica supplies is clear from the marketing materials that were provided to parties at the time that the NEXUS pipeline was being proposed.

Contrary to admonitions from BOMA, this is no newly- concocted justification for pre-approval.

And the fact that gas from the Utica basin is a new resource in general can be seen in the chart that we attached at paragraph 16 of our argument-in-chief, which shows that Utica gas has developed from virtually nothing within the last couple of years, and is expected to become a big and important resource over the term of the NEXUS contract.

Now, many parties argue that the supply from the Appalachian basins, and particularly from Utica, is already available in Ontario and that that access will grow in the coming years.

With respect, we think that argument misses the point.  What's important to Enbridge, and what's most beneficial to its ratepayers, is to have direct access to the supply basin.

Mr. Keizer spoke about this this morning, in terms of the protection from price spikes that's afforded by being able to contract all the way back to the basin.

I won't take you to it, but we spoke in some detail about this benefit at paragraph 32 of our argument-in-chief, page 96 of the compendium.

In our submission, procuring gas at Dawn or Chicago that might include some production from the basin is not the same -- does not bring the same advantages as procuring the gas directly from the basin.

Enbridge's strategy of procuring Appalachian gas at Niagara and directly in the basin at Kensington in the Utica producing area is similar to the strategy that Enbridge uses in the WCSB.

Enbridge seeks to procure gas at a variety of points on a variety of transportation paths to increase diversity of supply, of paths, and of price.

This was discussed in Enbridge's response to BOMA interrogatory 16, and Mr. LeBlanc discussed it at the hearing, and one reference for that is page 41 of the third transcript.

Enbridge has one other response to the assertion that is made by Board Staff, BOMA, TCPL and others that Utica and Appalachian gas is going to land at Dawn regardless of whether the NEXUS contract is pre-approved.

In our submission, the facts really don't support such a confident assertion.  There may be some gas, additional gas that lands at Dawn, but there is no assurance whatsoever that the full amounts that are contracted by producers are actually going to make their way, all their way to Dawn -- or will all make their way to Dawn.

Mr. Keizer spoke about this this morning, about the fact that producers, whether it is on the NEXUS pipeline or on the Rover pipeline, will profit maximize and will sell their gas at whatever point is most advantageous for them along the path, or along the path of a pipeline that is connected.

And further, to the extent that Enbridge and NEXUS do not procure this 260,000 dekatherms a day of supply from Utica, they're going to be procuring that supply from somewhere else.

If they do as Board Staff suggests and procure it at Dawn, that's obviously going to cut into any additional supplies that are showing up at Dawn, in terms of benefits that might be felt by the rest of the marketplace.

Finally, we echo the submissions of our friend.  So there is no assurance that either NEXUS or Rover are going to proceed.  I've already explained why we think NEXUS is in peril if pre-approval is denied here, and there is certainly no assurance that Rover is going to go ahead either.

So in summary on this question of whether the NEXUS contract qualifies for pre-approval under the guidelines, we say three things.

First, we say that the NEXUS contract clearly fits within the Board's expectations and requirements, as set out in the guidelines and the report.

It supports the development of new infrastructure that will enhance the supply of gas for Enbridge and for Ontario consumers.

Second, we say that the additional elements that were set out in the Niagara decision are not consistent with the guidelines themselves, and are unduly restrictive.

A narrow focus on new infrastructure for new supply requiring that there will be no other way to get gas into Ontario is too limited -- or to get that type of gas into Ontario is too limiting.

As Mr. LeBlanc noted in testimony at pages 159 to 160, this kind of restrictive approach might only make it such that the guidelines would only apply where the new infrastructure is something like the first project that would link a previously undiscovered remote gas source, such as Algonquin Park.

Finally, we say in any event that the NEXUS contract, for the reasons that I have described, does fit within the additional elements that are set out in the Niagara decision, if the Board should choose to apply those additional elements.

So moving then beyond the question of whether the NEXUS contract is eligible for pre-approval, the other question to be answered is whether the cost consequences should be pre-approved under the guidelines.

We acknowledge that the underlying question here is whether the future risks associated with the NEXUS contract should be effectively transferred from Enbridge to its ratepayers.

We submit that the answer here is clear.  There are substantial benefits for ratepayers associated with the NEXUS contract.  Those benefits outweigh any associated reasonably foreseeable risks that would be assumed by the ratepayers.

Many of the reasonably foreseeable risks have been managed and mitigated.  We have explained that in our evidence.  In our submission, it is appropriate to pre- approve the cost consequences of Enbridge's NEXUS contract.

So when considering whether to pre-approve the contract, the appropriate place to start is by looking at the benefits.  That's a key, in my submission, the key item in the Board's guidelines under the heading "needs, costs and benefits."


And if we look at the guidelines very briefly, and I am at page 45 of our compendium behind tab 4, the Board says that the applicant must provide a description of the project including the benefits, such as this project improves the security of supply and the diversity of supply sources.

And in my submission, those are precisely the benefits in the NEXUS contract here.

Mr. Keizer has spoken at some length about this and our argument-in-chief speaks to it, so I won't spend time on it.  But I say that the benefits of this contract line up very neatly with what the Board had in mind when it put together these guidelines.

MS. SPOEL:  Sorry, Mr. Stevens, can I interrupt?  You were talking before about examples, things being put in as examples, and I would think that "such as" also refers to examples.

Are there other benefits, or are these, the ones that are given here as examples, are they the only benefits?

MR. STEVENS:  Well, I think another example certainly in the case of Enbridge is the reliability benefits from having different paths.

I think there is -- diversity comes in a number of different ways.  One advantage from diversity is diversity of the sources from which gas is bought, so that Utica -- or Appalachian gas bought at different places spreads out the risk of price factors and availability factors.

MS. SPOEL:  Thank you.

MR. STEVENS:  I think another benefit that might arise in some cases is a flexibility benefit.  In sum, I think the benefits that Enbridge is focussed upon is the benefits that accrue to its gas supply plan, and so that goes broader than these two items.

MS. SPOEL:  Thank you.

MR. STEVENS:  Now, Enbridge's evidence about the benefits of the NEXUS contract are set out at paragraphs 26 to 37 of our argument-in-chief, and they were summarized by Mr. LeBlanc in testimony in the second transcript at pages 109 to 111.

A key item to note, in my submission, is most of these benefits won't accrue to Enbridge unless Enbridge contracts for capacity on NEXUS.  They're not achieved simply by the fact that NEXUS is built and some Utica gas will make its way to Dawn.

Now, almost all of the parties who filed argument in this proceeding acknowledged the benefits of the NEXUS contract in their submissions, and I just very quickly wish to highlight for you, just to point out the broad base of support from a lot of parties.

FRPO compliments Enbridge for having a gas supply plan that shows gas arriving in the franchise from a number of directions on a number of paths with diverse entry points, and says this contributes to security of supply and system reliability.  And FRPO notes that balancing gas supply between Chicago and NEXUS is a reasonable approach.

SEC states that the NEXUS contracts are generally reasonable and benefit ratepayers, as they provide a direct access to Appalachian gas, an ability to purchase gas at the source, and thus provide for greater diversification of supply sources into Ontario.

IGUA states that it generally supports facilities that will diversify Ontario gas supply options and will provide access to new or new for Ontario gas supply sources, including U.S. northeast shale.

CME states that to a large extent it supports the applications, and the construction of the NEXUS pipeline should result in price-competitive gas options for Ontario consumers.

LPMA concludes that the NEXUS contract provides value to ratepayers and that the Board should determine that the NEXUS contract is in the best interest of ratepayers.

LPMA notes that NEXUS capacity will benefit ratepayers because utility gas supply will be incrementally more secure, diverse, and reliable than would be the case without NEXUS capacity.

APPrO supports the NEXUS contract and APPrO concludes that it will increase supply diversity with access to new basins.

Energy Probe also supports the NEXUS contract and explains how it benefits ratepayers.  Energy Probe submits that the ratepayers have the opportunity to benefit significantly from this project so the transfer of risk is reasonable and it is appropriate under current regulatory policies.

And finally, VECC supports the NEXUS contract, and VECC submits that both applicants have made a convincing case for NEXUS as part of a diverse gas supply plan.

Now, in contrast to the widespread acknowledgement of the benefits of the NEXUS contract for Enbridge, the concerns raised by stakeholders are somewhat limited.

Now, concerns about the specific risks inherent in the NEXUS contract were raised by Board Staff, BOMA, TransCanada, and Tolmie, and I am speaking about concerns about the Enbridge contract.

In its submission, Board Staff suggests that the commitment in the NEXUS contract is not necessary because the same diversity and security of supply benefits achieved from NEXUS could be obtained through gas purchases at Chicago or at Dawn, because there will be increased Appalachian gas supplies at those hubs.  And the reference there is pages 6 and 7 of their submission.

Now, Enbridge doesn't agree with this submission, for a number of reasons.  First, we note that purchases at a hub like Dawn or Chicago have to be made at the prices and terms available at that location.  There is no different price available for different gas at a hub.

For example, there is no differentiation in price or terms of supply for gas procured at Dawn that originated in the WCSB versus gas that originated at Marcellus or Utica.

Second, we note that if Enbridge was to follow this strategy it would essentially be doubling-down on Dawn supplies.  This would erode liquidity at Dawn.  It would result in a decrease in Enbridge's diversity of paths and diversity of supply, and reliability risks would increase by expanding Enbridge's reliance on finding gas supplies at Dawn.  Mr. LeBlanc discussed some of these issues in testimony at page 132 of the second transcript.

In sum, we say that this approach would increase, not decrease, the risks to ratepayers.  And we note that the -- by simply buying what might be Appalachian gas at Dawn would lead to the loss of the benefits to be achieved by being able to buy the gas directly from the basin.

Now, Board Staff also suggests that the NEXUS contract will unreasonably limit Enbridge's future flexibility, in the event that demand for gas declines in some meaningful way in future years.

And we say that the facts don't really bear this concern out.  The fact is that NEXUS represents only about 15 percent of Enbridge's future forecast system gas demand.  The facts show that more than half of Enbridge's future gas procurement is not underpinned by long-term contracts.  So therefore, if future demand is lower than anticipated, Enbridge has significant flexibility to accommodate necessary changes within its gas supply plan.

And the evidence for this is set out, among other places, in response to Ron Tolmie Interrogatory No. 5 and the other answers referred to there, which are found at tab 10 of our compendium.  Mr. LeBlanc also addressed these matters in testimony at pages 139 and 140.

Now, BOMA argues that NEXUS's -- Enbridge's NEXUS contract will further concentrate Enbridge's purchases at Dawn, and that if Enbridge wishes to procure additional Appalachian gas, this would better be done at Niagara.

And we say that each of these contentions are also mistaken.  First, we point out that Enbridge's NEXUS contract does not increase the volume of its system gas supply that will travel through the Dawn hub.

As explained in evidence and as seen in Board Staff Interrogatory No. 7, found at tab 7 of our compendium, Enbridge's NEXUS supply is going to replace supply that was to be procured at Chicago and transported by Vector to Dawn.  In either of these scenarios the gas volumes at issue would arrive at Dawn either via Vector or via NEXUS.

Now, in terms of the question about Niagara, we say it's not feasible and it's not advisable for Enbridge to procure further supplies of Appalachian gas at Niagara.  As we've explained in answers to interrogatories, there is no available capacity upstream of Niagara that Enbridge can access in any meaningful or significant way.  Any new capacity would require a long-term commitment similar to the NEXUS contract to support a new build.  And this is discussed in response to TransCanada Interrogatory No. 5 and Board Staff Interrogatory No. 9, which are found behind tabs 11 and 12 of our compendium.

Now, additionally -- and more importantly, in my submission -- Enbridge is already going to be procuring about 26 percent of its system gas supply from Niagara during the term of the NEXUS contract.

To add more supply at Niagara would erode the diversity, reliability, and security of supply in Enbridge's gas supply plan, and that is explained in response to TransCanada Interrogatory No. 5.

Moving on to TransCanada, we begin by noting that we agree with the submissions from Union Gas that Mr. Keizer made this morning as to the reasons why TransCanada's submissions ought to be given little or no weight in this case.

But moving to the substance of TransCanada's attacks, there is a couple of items to which we would like to respond.  Now, the main thesis of TransCanada's argument is that Enbridge's ratepayers would benefit if NEXUS supply was procured instead at Niagara rather than via NEXUS.

Now, it should be noted that TransCanada controls all of the pipeline infrastructure downstream of Niagara, so clearly this line of argument benefits TransCanada.

But there are problems with this argument, as I've just set out in response to BOMA.  Any new capacity upstream of Niagara which will be necessary for Enbridge to acquire in order to achieve the same procuring in the basin benefits that are available through NEXUS, any new capacity will require a 15- to 20-year commitment.

So Enbridge will be in the same spot of making an extraordinary commitment and asking for pre-approval if it was to change its focus through Niagara.

And secondly, as I pointed out, Enbridge already procures a reasonable and significant amount of its supply through Niagara.  Enbridge doesn't think it is appropriate to procure more than 26 percent of its supply at that point, and I believe FRPO agrees with that point in their argument.


Now, TransCanada goes so far as to assert -- and this is at page 16 of their argument -- that Enbridge should have subscribed for capacity at Niagara in 2013 when it was offered.  And in our submission, that is a pretty disingenuous statement.  As we explained in response to Board Staff 7, found at tab 9 -- the reference is page 108 of our compendium -- at the time that Enbridge negotiated its precedent agreement with NEXUS -- and that's the same time as this open season happened at Niagara -- TransCanada would not commit to build incremental transportation capacity downstream of Niagara.

That meant there was limited capacity at that time to move gas beyond Niagara.  It wouldn't have made sense for Enbridge to be part of this upstream capacity offering in that context.

Finally, I would point out two things.  First, TransCanada's proposal to have Enbridge replace NEXUS capacity with Niagara capacity would result in Enbridge increasing its reliance on TCPL Mainline transportation to around 70 percent of its total portfolio as of 2017.  And in our submission, this does not improve diversity in any way.

And a final problem with TCPL's argument is that we say it unduly focuses on price advantages at Niagara.  And what it unduly focuses on in fact is current predictions of future price advantages.

As we've explained in testimony and argument, future forecasts of prices are only indicative, and they should not be unduly relied on.  Mr. LeBlanc spoke of this in testimony at pages 133 and 137 to 138 of the second transcript.

And as LPMA states in their final argument, relying on any forecasted landed price analysis is a mug's game.

Now, in his final submissions, Mr. Tolmie raises two main objectives to the NEXUS contract.  One objection is that Ontario should not be procuring shale gas because of its harmful environmental qualities.  The other is that Ontario should employ local energy sources, and that would make procuring gas supplies via NEXUS unnecessary.

We have two main responses to this.  First, we disagree with the premise of the argument.  Shale gas is already part of Ontario's gas supply mix.  In this proceeding, most parties are arguing for more shale gas because of its price advantage.  And we say there is no current likelihood of a total erosion in gas demand over the next fifteen years, such that the NEXUS contract would go unused.

But second, on a higher level, we submit that the issues that Mr. Tolmie has raised go beyond the scope of this proceeding.  The Board stated in Procedural Order No. 2 that Mr. Tolmie's issues relate largely to broader questions of the future of electricity supply and demand in Ontario, and hence are policy matters that go beyond the OEB's mandate in the context of the particular applications before it in this proceeding.

In our submission, that comment applies equally to the submissions now being made by Mr. Tolmie.  While the substance of those submissions may well be relevant in other forums, and before either government or different regulators, we submit that they're not issues that must be determined by the Board in the context of this proceeding.

So before wrapping up, there are a couple of discrete items that were raised in intervenor arguments that I would like to respond to.

First, we would like to respond to the suggestion at page 5 of BOMA's submission that Enbridge has not stated what it would do if pre-approval is denied.

If we haven't been clear, I would like to be clear now, that Enbridge has state -- will not proceed with the NEXUS contract if pre-approval is denied.  I think that is set out in our argument-in-chief.

Now, the suggestion is made by some parties, and Mr. Keizer touched on this, that the Board should only pre- approve the costs associated with the greenfield portion of the contract.  In our submission, that is not a proper outcome.  The costs of the contract include greenfield costs and costs for existing pipeline assets.


The reason for the existing pipeline assets is that NEXUS has made responsible use of existing DTE pipeline to reduce the overall costs of the project.  It would have been more expensive had NEXUS built its own pipeline all the way to Vector.  They chose to make use of some DTE assets, and that lowered the cost of the transportation path.  In our submission, it is appropriate for the Board to pre-approve the costs of Enbridge's full NEXUS path.

And we also want to respond briefly to the suggestions made in APPrO's argument about the construction cost adjustment in Enbridge's NEXUS contract.

To be clear, contrary to what APPrO suggests in their argument, Enbridge is seeking pre-approval of the full NEXUS toll, inclusive of any impact from the construction cost adjustment mechanism.

We dispute the suggestion that APPrO makes that pre- approved costs should exclude any increased rate associated with the capital cost tracker.

In our submission, the capital cost tracker is a benefit for ratepayers.  It symmetrically caps the amount that will ultimately be paid as the NEXUS toll.  It provides an opportunity for tolls to be decreased if the costs are less than forecast.

And most importantly, it allowed NEXUS, in our submission, to offer a lower toll than it otherwise would have had NEXUS been forced to forced to a toll before construction began.

So in these circumstances, we say it is appropriate that any impacts from the capital cost tracker should be part of the costs to be pre-approved.

I've just a couple of short comments in conclusion.  There is widespread acknowledgement, in my submission, of the benefits of Enbridge's NEXUS contract.  The specific risks and concerns that have been raised can each be answered, for the reasons that I have explained.

What this leaves is an over-arching risk for ratepayers that results because pre-approval will foreclose later challenges to NEXUS contract costs in future years.

So assuming that there is no specific risk with the contract at issue, the remaining risk is simply that there might be a better option in the future.

Now, my friend has spoken to this and spoken about the analogies of insurance, or the analogy of fixed rate mortgages versus variable mortgages, and we say that those comparisons are apt.  This contract is part of an appropriate basket of contracts that Enbridge includes in its gas supply portfolio.  It is appropriately sized, and there are clear benefits and there is known benefits to ratepayers that will accrue from this contract.

That's what's going to be gained from pre-approval.  That's what's going to be lost if there is no pre-approval.

As Energy Probe recognizes in its final argument, there are risks to ratepayers that will arise from a denial of pre-approval.

In our submission, the known benefits here outweigh any risks that a better opportunity might be foreclosed by pre-approval.

Enbridge therefore requests that pre-approval of the cost consequences of the NEXUS contract be granted, and in terms of timing, we respectfully request that the Board aim to provide a decision by no later than Monday, December 21st, in order that Enbridge would have time -- taking into account the holidays, when some people may be inaccessible -- to consider the implications of the contract in advance of the December 29th deadline for this condition precedent to be satisfied.

Thank you.

MS. SPOEL:  All right.  Thank you, Mr. Stevens.  That was very helpful, and Mr. Keizer.  We will adjourn and we will do our very best to get you a prompt decision.

MR. STEVENS:  Thank you very much.
--- Whereupon the hearing adjourned at 12:10 p.m.
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