STOCKWOODS

Justin Safayeni

Direct Line: 416-593-3494
Direct Fax: 416-593-9345
justins@stockwoods.ca

January 13, 2016

VIA COURIER, EMAIL & RESS

Ontario Energy Board

P.O. Box 2319

27th Floor

2300 Yonge Street

Toronto ON M4P 1E4

Email: boardsec@ontarioenergyboard.ca

Attention: Ms. K. Walli, Board Secretary

Dear Ms. Walli:

Re:  Windlectric Inc. — Application for Leave to Construct Transmission Facilities (EB-
2014-0300)
Cost claim

We are counsel to the Association to Protect Amherst Island (“APALI”), which is an intervenor in
this leave to construct application.

On January 6, 2016, Windlectric Inc. (“Windlectric”) filed submissions objecting to APAI’s cost
claim, and arguing that APAI should receive only 25% of its costs and disbursements. APAI
offers these brief submissions in order to reply to Windlectric’s objection.

Revision to quantum of costs being sought

In its costs claim dated December 16, 2015, APAI claimed $9,009.17 in costs, incurred as a
direct and necessary consequence participating in this proceeding. Upon closer review, however,
this figure inadvertently included 1.9 hours of counsel’s initial time on this file, which was
reflected on APAI’s bill, but for which APAI was ultimately not charged by counsel.*

Removing this figure from the legal fees being claimed, APAI’s revised costs claim is for
$8,644.18.

! See time docketed on February 13 and 27, 2015.
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Supporting dockets confirm that APAI’s claim for legal fees is fair and reasonable

As an attachment to this letter (Tab 1), APAI has provided supporting dockets for the work done
and time claimed by Stockwoods LLP in respect of this matter (as redacted for solicitor-client
privilege). Those dockets reflect 7.9 claimed hours of time spent on preparation? and 31.9
claimed hours of time spent on argument?, for a total of 39.8 hours.

The dockets confirm that the hours of counsel time claimed by APALI in its cost claim all directly
and exclusively relate to assisting APALI in its intervention on this leave to construct application.
Given the volume of material to be reviewed, the various issues raised by the application, and the
number of ongoing post-filing issues (e.g. concerning the lack of updated CIA and SIA reports),
the quantum sought for legal fees is fair and reasonable.

It should be noted that APAI’s cost claim does not even cover all of the legal fees it incurred in
the course of this intervention. APAI is only claiming for the time of one lawyer from
Stockwoods LLP (Justin Safayeni, called to the bar in 2010*. APAI is not claiming any costs
for the time of the senior supervising lawyer on this file (Paul Le Vay, called to the bar in
1988°), which will be borne by APAI regardless of the Board’s decision on costs.

Disbursements incurred by APAI are properly claimed

With the exception of the courier costs that were incurred by Stockwoods LLP (supporting
documents enclosed at Tab 2), all other disbursements were incurred directly by APAI through
its representative, Laurie Kilpatrick.

Windlectric objects to these disbursements on the basis that “there is no information to
demonstrate the relationship between the items listed in the Staples receipts and APAI’s
activities undertaken in connection with the proceeding” (p. 6). Windlectric goes on to speculate
that some of these disbursements may have related to other regulatory proceedings, or to simply
buying general office supplies.®

Any suggestion that APAI is improperly claiming disbursements is baseless and should be firmly
rejected. As part of APAI’s costs claim, Ms. Kilpatrick swore an affidavit explicitly stating that
the disbursements claimed “include only costs incurred and time spent directly for the purposes

2 The original figure of 9.8 hours includes the 1.9 hours of counsel’s time that has since been removed (see page 1
of these submissions). The dockets reflecting the 7.9 hours of claimed preparation time can be found on March 6
(0.6 hours), 12 (0.8 hours), 22 (1.2 hours), 23 (1.8 hours for reviewing documents), 25 (3.5 hours for reviewing
documents and legal research)

® See remainder of dockets
* Represented on the dockets under lawyer code “60”
® Represented on the dockets under lawyer code “10”. Again, none of this time is being claimed.

® These submissions appear to be based, in part, on a mischaracterization or misunderstanding of certain expenses.
For example, the “3-hole punch” expense does not relate to a piece of office equipment (as Windlectric appears to
assume), but rather the cost of paying for the photocopying of documents for the Board to be three hole punched.



of the Party’s participation in the Ontario Energy Board process referred to above” (emphasis
added). That sworn statement — which Windlectric has never challenged through any responding
evidence, or cross-examined Ms. Kilpatrick on — is sufficient to dispel any concerns of
improperly claimed disbursements.

Moreover, a review of the supporting receipts shows that APAI has meticulously examined the
line items to determine whether they are related to these proceedings. If they do not, then those
items have been crossed out (or left without a check mark) and omitted from APAI’s costs claim.

Finally, the fact that Windlectric may not have considered all of the content APAI filed using
these supplies to have been correct or relevant cannot operate to deprive APAI of its
disbursement costs. APAI had a genuine interest in this leave to construct application, and
participated reasonably and in good faith throughout the process. Prior to retaining counsel to
prepare its written argument, APAI did its best to navigate the procedural complexities on its
own, and raised what it viewed to be serious and relevant concerns as best as it could. In these
circumstances, APAI should not be denied the costs of paper and ink, simply because the
Windlectric did not agree with the words those supplies were used to generate.

APAI’s conduct during the pre-counsel period is irrelevant to claim for legal fees

Windlectric also objects to APAI’s claim for legal fees on the basis APAI missed certain
deadlines and submitted (or encouraged others to submit) repetitive and irrelevant material.

None of Windlectric’s arguments in this regard are relevant to APAI’s claim for legal fees. That
claim must be evaluated based on APAI’s conduct during the period for which it is claiming
costs for legal counsel in these proceedings (e.g. from March 6, 2015 onwards). All of the
conduct relied upon by Windlectric as the basis for its objection (at pp. 3-5) pre-date this period,
sometimes by several months. In other words, Windlectric does not argue that, after Stockwoods
LLP was retained to assist APAI in this matter, APAI occasioned any delay, submitted repetitive
material, raised irrelevant issues or acted in any other manner that might justify denying APAI
some or all of the legal fees claimed. Nor could Windlectric reasonably take that position.

Again, it bears repeating that prior to retaining counsel, APAI participated in this application to
the best of its ability, and without the benefit of anyone who had previously gone through this
kind of proceeding. Once APAI retained counsel, it adopted a more focused and streamlined
approach, which benefitted all participants in this process, including the Board.

In these circumstances, it would by wholly unjust to deny APAI’s claim for legal fees based on
APALI’s conduct prior to retaining Stockwoods LLP. Such an approach would effectively punish
interveners for acting responsibly, seeking legal advice, and adapting their intervention strategy
in accordance with that legal advice. Any objection to a claim for legal fees ought to be
grounded in a party’s conduct during the period such fees were being incurred — not a party’s
conduct months earlier, without the benefit of legal representation.



Alternatively and in any event, even if APAI’s conduct during the pre-counsel period is taken
into account in evaluating the legal fees claimed, it does not justify reducing the amount of those

fees.

In particular:

Without the benefit of counsel or anyone experienced in the Board’s process, it is not
surprising that APAI missed certain deadlines — but these modest delays did not occasion
any prejudice to Windlectric or any other participant in this process. (In fact, to the
extent that the Board’s decision in this matter was delayed, it is Windlectric that bears
most of the responsibility, given its failure to provide updated SIA and CIA reports).

The letters of comment written by individual residents of Amherst Island cannot be used
to punish APAI by denying it some or all of its costs. These individuals wrote letters to
the Board of their own accord, representing their own views, and using their own
resources (not APAI’s). Their conduct cannot be attributed to APAI. Moreover, these
individuals had the right to write letters of comment — indeed, the Board invited them to
do so in its Notice dated October 14, 2015. Nobody should be punished for accepting the
Board’s invitation, least of all APAI. Finally, even accepting that certain matters raised
in the letters of comment were duplicative or irrelevant, there is no indication that they in
any way prejudiced Windlectric. As Windlectric’s own written argument demonstrates,
it did not have to marshal any additional evidence or resources to respond to these letters.
It simply ignored them.

Conclusion

For all of these reasons, APAI respectfully submits that it ought to receive its costs of this
application in the amount of $8,644.18, as detailed in its costs claim.

Yours truly,

L

Justin Safayeni

Encl.

Jonathan Myers (Torys LLP)
Maia Chase (IESO)

Laurie Kilpatrick (APAI)

Paul Le Vay (Stockwoods LLP)
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2970 Association to Protect Amherst Island
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13/Feb/2015
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27/Feb/2015
692058
2/Max/2015
692057

&/Mar/2015
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12/Mar/20158
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24/Mar/2015
685804

25/Mar /2015
BR5739

26/Mar /2015
686745

27 /Max /2015
686748

27/Maxr /20156
688770

1/Apr /2015
689261

T/Apr /2015
688523

8/Rpr/2015
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Call wirth L. Kilpatrick re next
steps;
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STOCKWOODS LLP
Client Ledger

13/Feb/2015 To 13/Dec/2015

Received From/Paid To General

Explanation

Lawyer: 60 0.30 Hrs ¥ 170.00
Review of Windlectric follow-up
letter; amail to client;
Lawyer: 60 0.80 Hrs X 170.00
Emails from/to client re
response; review of
Modification Report, SIA and
CIA reports; drafting letter
to OEB; emails to/from P. Le
Vay;

Lawyer: 60 0.30 Hrs ¥ 170.00
Offica conference with P. Le
Vay; emails te/from OEB re
RESS; letter from Windlectric;
Lawyer: 10 0.30 Hrs X 330.00
Review OEB letter and office
conference with J. Safayeni
Lawyer: 60 0.10 Hrs ¥ 170,00
Review of OEB letter re
declision;

Association to Protect Amherst Is
PMT - Client Paying Bill by
chequa

Billing on Invoice 52048

FEES 354.00

TAKES 46.02

Taxes on Invoice 52048

Taxes on Fees

Lawyer: 60 '0.10 Hrs ¥ 170.00
Email from L. Rilpatrick;
emails to/fronm P. Le Vay re
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Lawyer: 60 0.50 Hrs ¥ 170,00
Reviewing documents; drafting
letter to Ontario Energy Board
re transmission route issue;
emails to/from L. Kilpatrick
re same; revisions to letter;
Lawyer: &0 0.10 #Hrs X 170.00
Sending letter to Ontario
Energy Board:; review of
Windlectric response;
Association to Protect Amherst Is
PMT - Client Paying Bill by
cheque

Billing on' Inveice 52337

FEES 114,00

TAXES 15.47

Tazes on Invoice 32337

Taues on Fees

Lawyer: 60 '0.5C Hrs ¥ 170.00
Reviewing L. Kilpatrick email
and OEB Rules; drafting
rasponse to L. Kiipatrick:
office conference with P. Le
Vay re same;

Lawyer: 10 (0.30 Hrs X 330.00
Office conference with J.
Safayeni

Association toe Protect Amherst Is
PMT - Client Paying Bill by
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Lawyer: 60 2.30 Hrs X 170.00
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to/from L. Kilpatrick;
completing cost claim form;
drafting cost submissions;
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submissions; email to L.
Kilpatrick;

Lawyer: 60 1.10 Hrs X 170.00
Call with clients; revising
costs letter; emails to/from
clients re same;
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LM UNITED MESSENGERS LTD FIMCAA & sstict
- PO gy - D = ASSUCIATION
STOCKWOODS, LLP ROYAL TR TWR Customer Number: STOCK2
77 KING ST WEST SUITE 4130 Invoice Number: 00802647
TORONTO, ON MBEK1H1 Invoice Date: 03/31/2015
NINA RICCI Page Number: 3
Ticket Pickup Location Delivery Location Delivery Charges Delivery Charges Total
907327 STOCKWOODS, LLP - OPEN 8AM I N Srv: BASIC 2.93
03/16/15 77 x1Ne st w sTE 4130 RT ™Wr [ D o =
TORONTO MSK2AL TORONTO MSV3H1
cc:9817 rf:
Pod sarita wh: cn: NINA/ANNE 2.93
907329 STOCKWOODS, LLP - OPEN 8AM ] Srv: BASIC 2.93
03/16/15 77 KING ST W STE 4130 RT TWR . e
TORONTO MS5K2AL TORONTO MS5H1J8
cc:9817 rf:
Pod michelle whb cn: NINA/ANNE 2.93
926250 STOCKWOODS, LLP - OPEN 8AM _ Srv: DIREC 4.34
03/31/15 77 KING ST W STE 4130 RT TWR .---
TORONTO M5K2A1 TORONTO M5H1J8
cc:9817 rf:
Pod michelle r wb cn: ANNE 4.34
926251 STOCKWOODS, LLP - OPEN 8AM --_ Srv: DIREC 4.34
03/31/15 77 xine st w sTE 4130 RT WR [ D D B
TORONTO M5K2A1 TORONTO M5V3H1
cc:9817 rf:
Pod lailani wh cn: ANNE 4.34
Sub-total On: 9817 Total Del: 4 Amt: 14.54 HST: 1.89 Total: 16.43
922589 STOCKWOODS, LLP - OPEN 8AM ONT ENERGY BOARD Srv: SUPER 18.05
03/27/15 77 KING ST W STE 4130 RT TWR 2300 YONGE ST FLR 27 #2700
TORONTO MS5K2A1 TORONTO M4P1E4
cc:9858 rf: %
Pod Melanie wb cn: NINA 18.05
Sub-total On: 9858 Total Del: 1 Amt: 18.05 HST: 2.35 Total 20.40
907162 STOCKWOODS, LLP - OPEN 8AM [ ] Srv: BASIC  3.89
03/16/15 77 ke st w stE 4130 kT vk [ NN
TORONTO MSK2A1l I
cc:0FFICE rf:
Pod june wb cn: NINA/ANNE 3.89
907400 STOCKWOODS, LLP - OPEN 8AM ! Srv: BASIC 2.93
03/16/15 77 KING ST W STE 4130 RT TWR r_. ] ]
TORONTO M5K2A1 ]
cCc:0FFICE rf:
Pod hue wb cn: NINA 2.93
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