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MR. QUESNELLE:  Thank you.  Please be seated.


Good afternoon, everyone.  As intended, unless there is something else -- Ms. Helt, anything come up that we should discuss before Mr. Nettleton starts?


MS. HELT:  No, there are no matters, Mr. Chair.


MR. QUESNELLE:  All right.  Thank you.  So we'll be hearing reply argument from Hydro One.  Mr. Nettleton, whenever you're ready.

Reply Submissions by Mr. Nettleton:

MR. NETTLETON:  Thank you Mr. Chairman, Panel members.


My remarks this afternoon are organized into four parts.  The first is some overall observations of the arguments that we heard yesterday.  I next will discuss reply to common issues that we've heard in those submissions.  I'll then turn my attention to specific issues that individual intervenors have raised.  And then I'll conclude with some submissions on the path forward.


Now, my style, Mr. Chairman -- and I know that you've heard submissions from me before -- is usually at this stage I refer to a movie, a movie analogy.  And my clients reminded me of this fact and were quite disappointed with me when I said I don't have an analogy in this case.  This is problematic.


And it dawned on me as I was in this room five minutes ago that there is in fact an analogy.  And it really is based on the setting that we find ourselves in today, and it's "The Lonely Guy" movie, you know, Steve Martin and being alone in the room, and thankfully counsel from Batchewana is here to assist, so maybe the analogy isn't perfect.  But here we are.  And we'll continue.  So I do strike a point with my client that I can make the analogy.


I want to turn to some more serious matters and, in particular, the application that's before you.  The arguments that we heard yesterday, Panel, have raised some real concerns with Hydro One, and in particular how the parties have interpreted the nature and intent of the interaction.


And I don't mean to say that in a pejorative way.  I mean it in the sense that this is an important case, and it's a case that lends importance because of the fact that it is the first case in the context of a transmission MAAD application, and it's also the first case to be heard in the context of the Board's new handbook.  And I will be referring to the handbook, the OEB handbook on transmitter and distribution consolidation, as the handbook throughout my argument.


What gives rise to our concern, Panel, is that while on the one hand the intervenors who are all members of special-interest groups are all for Hydro One to enter into the transaction and realize benefits for ratepayers, they are on the other hand suggesting that the transacting parties in this case should be refused or provided a restricted opportunity to otherwise recover the costs of the transaction, including the premiums.


And those are important, obviously.  That opportunity, obviously, is important to offset those premium and transaction costs.  And I say that relative to a transaction involving commercial parties who are involved in a distribution transaction.


There is at least, it seems, an intention to whittle down the opportunity as it concerns transmission and the opportunity for shareholders to recover the transaction costs and the premium costs, which I will go into later in my submission here.


The issue seems to be the explanation or the rationale given for that approach.  What we've heard from SEC in this regard is a theory.  And the theory is that the handbook should be simply ignored.  They recognize that the handbook is entitled in a way that deals with transmission, and they recognize that page 2 of the handbook states that the handbook applies to transactions involving transmission, but notwithstanding that clear language, SEC's theory is that the policies found in the handbook should be ignored and this Board should revert to older policies and pronouncements made in those older policies, particularly as it relates to the duration of the deferral period.


The suggestion that SEC has made is that that is defendable on the basis of policies related to competition in and related to the transmission sector.  But on closer review, Panel, if you look at Mr. Rubenstein's compendium of materials and references to the policies related to competition that he cites, they are all related to new project developments in the transmission industry and the Board's policy and the government's policy of wanting to enhance competition in regards to the development of new transmission projects and the procurement of those projects.


That's what we went through with the East-West Tie project.  And Mr. Rubenstein cites that case in particular for that proposition.


What Mr. Rubenstein did not do is explain why policies related to enhance competition in the procurement of new transmission has anything to do with the transaction involving the sale and purchase of voting securities of existing and incumbent facilities and incumbent transmitters in this province.  That is a marked distinction.  And it's one that has gone unexplained.


Now, Mr. Rubenstein may have a theory, but unfortunately there was no evidence provided by SEC to support the theory.  And that's important.  That's important because Hydro One was provided no opportunity to engage and test the merits and the justifications afforded to that theory.  And that's what these proceedings should be about, is the opportunity to provide evidence to advance theories that are supportable, defendable, and to allow parties the opportunity to test those in front of the Board so that the Board has a complete record.  Without that type of evidence and without that type of process, what we're left with is mere conjecture.


It's important that we consider the proposition that SEC is making.  Ignoring the OEB handbook is not the right thing to do.  Think of the implications this would have, particularly the market implications.  Despite the fact that the OEB handbook has just been published, despite the fact that their words expressly dealing with transmission, both in the title and in the content, market participants would, if you followed SEC's recommendation, would have absolutely no certainty over how the OEB's handbook policy should be interpreted.


Why is that good public policy?  Why is that in the public interest, and why is that a sound approach for this Board to follow?  Those are all questions which we would have loved to ask witnesses for SEC.  We simply didn't have the chance.  And so they remain outstanding but important ones for you to consider when you think about Mr. Rubenstein's approach.  SEC says that incentives for transmission consolidation should not be given.  They say the deferral periods are a form of incentive.  Think about that.  Think about the fact that SEC's position is no incentive should be afforded to transmission.  And then they go on and say, and I'm at page 8 of the transcript, that deferral periods are a form of incentive.

Now despite those two points SEC then goes on to say:  "We recommend a five-year deferral period."  How are those statements reconcilable?  Again, if that was the position of SEC, it should have been made in evidence.  It should have been tested.  It should have been afforded the opportunity to be explained.  But right now on the record there is simply an irreconcilable view.

The view that deferral periods should be predicated upon those types of propositions is not, we submit, sound policy.  It is not the approach that this Board should take.  We say it's far better for this Board to follow the handbook.  And the handbook says it applies to transmission, albeit with modifications to reflect the same intentions and principles that have been enunciated with respect to distribution.

So let's consider that.  Let's consider what is intended and what are the principles.  Let's take a principled approach with regard to the application of the OEB handbook in the context of a transmission transaction.  
Well, there are some areas of commonality, in my respectful submission, amongst the parties.  One of the principles that I don't think is in issue is that cost savings achieved during a deferral period are intended to be provided to the benefit of the consolidating shareholder.

One principle that is stated that I believe is disputed amongst the parties is the view that the duration of the deferral period is no longer a matter of debate.  That's what the policy says.  That's why our application was drafted in the way it was to reflect the OEB handbook.  It's not something that requires justification.

Now, the evidence before you does provide justification for a 10-year period, and I'll get there.  We'll talk about that in a bit.  But the fact is that evidence was supported to demonstrate to you the types of cost savings that we would be expected to achieve.  And we've also provided you with information about the size and magnitude of the transaction cost and, importantly, the premium cost.

Now, Mr. Rubenstein has discussed one element, namely transaction costs, but remarkably he has failed to address his mind to the premium cost.  And that's of concern.  It has not been explained why the duration of the deferral period is one that should be restricted to allow recovery of premium costs.  If that's SEC's position, they should have advanced evidence to support that view.  But we don't have that type of evidence in this record.

The third principle that I think needs to be addressed in the context of transmission is rate certainty over the period in which the deferral period applies.  That's contemplated in the OEB handbook.  And there's good reason for that.  The reason that this was included, in my submission, is to provide certainty to market participants when they are assessing a potential transaction that they can make informed decisions about the nature and extent of the cost savings that are forecast to be recoverable during the deferral period.

If there is uncertainty over how rates or revenue requirements are established in the deferral period, then there is complete uncertainty with respect to the level of cost savings that can be recovered to offset the transaction, the premium costs.

Having a deferral period established without knowing how rates are going to be set, or revenue requirements are going to be set, in the deferral period is a pyrrhic victory.  To a commercial party, it's definitely a pyrrhic victory.  We need both elements.

The other principle, I would submit, that is contemplated in the handbook is the context of the starting point, of what rates should apply at the outset of a deferral period.  Well, what's contemplated, in my respectful submission, is that the revenue requirements for the rates, as the context connotes, is based on a pre‑transaction stand-alone entity basis.  What are the rates that have been approved for the purpose of the entities involved in the transaction, without taking into account the transaction.

You don't want those rates or revenue requirements to be inflated to take into account elements of the transaction.  No, what you want is a starting point whereby the parties are then given incentive to work and create efficiencies and create cost advantages that can be used to offset their transaction costs and premiums, with an idea and understanding that the results, achieved results, in that deferral period are ultimately passed on to the benefit of ratepayers through both the operation of an earnings sharing mechanism, if the period is greater than five years, and ultimately through the rebasing period, for the rebasing application following.


So I see those four principles being ones that we should be focused on in the context of making sure that, in a transaction involving transmission, the application before you comports with those intentions and those policies.

What I want to end my introductory comments with, and really -- sorry.  I want to end my introductory comments there, and I then want to go into a discussion of the individual issues that we've heard in reply, and the common issues that we heard in argument yesterday.

And so let me turn to the no harm test.  It's always good to start with an issue that seems to be one that's not in great controversy or doubt.  There seems to be ferocious agreement that the no harm test is met amongst all parties.  
There seems to be one potential exception, and that's with Energy Probe's submissions.  We thought we heard yesterday Energy Probe say that we hadn't satisfactorily justified the transaction as meeting the no harm test.  And that seems to be based upon a view that the quality of Hydro One's evidence was not quote-unquote solid, a term that Energy Probe used.

It seems that what Energy Probe wants is a firm commitment to ratepayers with respect to cost performance and reliability improvements. 

And it's almost a case that we speculate on whether Energy Probe is actually saying the no harm test should be changed or altered such that it's no longer one of neutrality but instead one of demonstrating positive benefit, and positive benefit that is certain, and that there are guarantees given.

It's somewhat remarkable that that type of position again would be advanced without evidence, but that's a common theme.  There was an opportunity, obviously, for parties to indicate that they would be providing evidence, and Energy Probe, like SEC, chose not to take that step.

The substance of the evidence that is on the record, in our respectful submission, addresses the features of the no harm test.  Energy Probe's view of the new no harm test such that it requires positive benefits and guarantees is something that is inconsistent, not seen in the legislation, not addressed in prior decisions, and it's not something that we believe this Board should consider in this proceeding.

There is no reason to adjust, if you will, the no harm test such that it is one of requiring guarantees and positive benefits.


What's remarkable is, with respect to the context of Energy Probe's concerns regarding firm commitments, is backing up and realizing that Hydro One has made an investment in this transaction, where there is a premium of $150 million, approximately, been paid.

There is enormous incentive for those types of cost savings and cost structure reductions and performance benefits to be achieved.  That's real incentive.  That's real productivity incentive.  That is the type of incentive that matters most.

And the benefit that is achieved by creating that dynamic, in my respectful submission, and given again the principles involved with the handbook, is that there is a sharing of those benefits with ratepayers.

Where does that sharing happen?  Well, it happens in year 6, when the earnings sharing mechanism applies, and it happens at the end, when rebasing occurs.

I want to turn to the next issue, and that is the duration of the deferred rebasing period.  Now, intervenors other than the OEB Staff took the view that the duration of the deferral period was something that could be challenged, and we obviously have taken a different view, and our view is supported by the precise wording of the handbook.

We simply disagree that the OEB has or should interpret the handbook as suggesting that it has the discretion to impose a shorter or a period other than one that has been selected by the applicant.

Now, the view that a shorter period should apply is again one that is predicated upon the beliefs of no incentives should be afforded to a transmission consolidation context, and also this concept of an either/or scenario.  I'll get into that either/or scenario in a moment, but the either/or scenario is this view that AMPCO has expressed in their submission and SEC expressed in their submission that either you rebase at the outset and you don't get a deferral period -- i.e., the deferral period is zero in terms of duration -- or you take the existing rate order of the entities and you live with those existing rate orders and you get a deferral period.  But you don't get both, and you can't mix and match, and we'll talk about those in a minute.

Now, what we believe is important here is that the handbook should be read with flexibility, it should take into account the individual facts and circumstances presented with each transacting case, and we believe that that flexibility has been applied appropriately in these circumstances to meet the principles that I've identified earlier.

What SEC says as being their reasons for a shorter duration, other than my remarks relating to competition, are twofold.  The first reason is that they say the deferral-period duration is inappropriate because setting the rates at the beginning of the deferral period using a cost-of-service methodology results in, quote-unquote higher rates that ensue at the beginning and connotes adverse or an imbalance.  And that's found at page 8 of the transcript.

Well, let's think about that for a moment.  We have two transmission entities.  We'll focus on GLPT.  GLPT does not have a rate order for the 2017 and 2018 period today.  It must come to this Board for approval of rates for that period.

What methodology would you expect GLPT to use when making that rate order request?  You would expect it to make a cost-of-service request, because that is -- or cost-of-service methodology, because that is the methodology that applies currently to transmission entities.

This notion that higher rates will ensue, as is suggested by SEC, is just plain wrong.  It doesn't take into account the correct comments that Ms. Helt made to you about cost-of-service applications or rebasing applications coming in.  That's not something that's out of the ordinary.  That doesn't result in adverse harm.  That's something that this Board expects.

But the issue that Mr. Rubenstein has failed in his remarks to take into account is that when GLPT is coming in for 2017 and '18 rate approval, it is doing so on the basis of a stand-alone approach.

We have made commitments in this application again that have said transaction costs and premium recovery are not matters that will be included in the revenue requirements of Hydro One or GLPT.  The benefit that ratepayers obtain by this approach and ensure -- is one that allows ratepayers to test those propositions when the rate case of GLPT is filed and a proceeding is convened.

That should be seen as a benefit.  That should be seen as something that ensures the starting point or the going-in revenue requirement for the deferral period is just and reasonable and reflects stand-alone principles.

And the stand-alone principles that we're committing to, as we've said in the application, is that GLPT is going to continue to operate separate and apart from Hydro One.  We cannot legally amalgamate until 2023.  And the two years that we are using in that two-year rate period, that's when we're setting out the plans and hopefully intending to implement those plans in future years for cost savings, for integration.

MS. SPOEL:  Mr. Nettleton, sorry to interrupt, but I'm just having a little bit of difficulty reconciling your comment that the -- well, I guess there isn't really a rate order. there's a revenue requirement order.

MR. NETTLETON:  Yes.

MS. SPOEL:  Rates are actually part of the transmission rate.  But anyway, whatever the order is doesn't apply to 2017 and 2018 because they haven't been set for those years yet.  If that's the case, and let's accept for the purposes of this question that you're correct on that, that they need to come in, they are required to come in -- I'm looking at GLPT stand-alone -- that they are required to come in for 2017 and 2018, once those two years' revenue requirement have been set, doesn't the same issue arise in 2019 and 2020 because there will not have been a cost-of-service decision for those years?

Or are you proposing, or is Hydro One proposing, that the 2017 and 2018 application will be a cost-of-service with some kind of price cap or proposal of that nature that will carry it forward for a longer period, which is what you don't have now?  Is that what you're basically saying?

MR. NETTLETON:  It's a good question.  So, let me clarify for you the relief that we're seeking here.

What we're seeking is to have, the 2019 through 2026 period, the revenue requirement of GLPT determined in those years based on the revenue requirement that this Board approves in 2018 adjusted for inflation.

MS. SPOEL:  So if I can bring you back, then, to your comment before about certainty and the need for certainty in the business transaction.

MR. NETTLETON:  yes.

MS. SPOEL:  You don't actually know what those rates are going to be for 2017 and 2018, so how can you say that that provides more certainty than, for example, continuing on with the revenue requirement that is in place right now?  Isn't that less certainty because you don't know what the Board is going to do with 2017 and 2018?

MR. NETTLETON:  I think the certainty from a commercial perspective that we gain is for the period from 2019 to 2026, such that there cannot be some regulatory risk that arises that affects rates during that period and that alters the dynamic, the proposal that we need.

What we're saying is we're prepared and we're comfortable with the cost-of-service application and the rationale that GLPT has for making a cost-of-service application today.  We know what that application looks like.  We've seen drafts.  We're working and seeing that.  We've looked at that.  We've provided the Board in this application with elements of it in our forecast.  And you will recall, you'll see the capex forecast and the OM&A forecast.  That was the subject matter of due diligence.

And we're comfortable from a perspective of commercial risk with effectively accepting that risk and saying, yes, that would be what the cost-of-service application should be.  There could be some deviation from it that the Board may impose; that's always something that we would take as a risk.  But what we're saying is, in future years, we have certainty through this proposed rate=setting methodology of what those rates are going to be for the duration of the deferral period.  And that's what we need.

MS. SPOEL:  So in effect what you're asking us to do, because of course we're not setting those rates right now.

MR. NETTLETON:  Right.

MS. SPOEL:  So you know what's going to be applied for but you don't know what you're going to actually get, and nor do we.

MR. NETTLETON:  We're seeking the methodology.

MS. SPOEL:  Right.  But can we in ruling on this case make a decision about what that rates panel is going to do in 2018, kind of going forward, that that's the method, that we're going to say this is the methodology that you, rates panel, which might be three completely different individuals from this Board, this is the rates panel, this is what you -- you have to use this methodology.  Do you think we have the authority in this proceeding to do that?

MR. NETTLETON:  I do, and for the following reasons.  When you look at the OEB handbook and you look at page 13 of the handbook you see that the handbook says that rate setting methodologies during the deferral period are matters that can and should be decided in the MAAD application process.

What the section 78 applications will involve during the deferral period is effectively following the rate methodology that has been set out and ensuring that -- and the testing that the information and the individual revenue requirement that is applied for comports with that methodology.

Is it possible at that time that an intervenor could get up and say, you know, we want the Board to impose a different rate methodology during that deferral period?  I suppose so.  But I think what we would be saying is that that rate methodology was imposed at the time that the transaction was consummated and was intended to apply to provide rate certainty or revenue certainty so that the transacting parties would have certainty over how costs would be recoverable to match or to offset transaction and premiums.

So that's why we need -- that's why it's really important that this concept of rate setting methodology in the deferral period is something that is decided now.

I mean, I'll get to this point later, but I'll plant another seed, if I can, at the time.  And that is a rhetorical question of:  What more information would we present if we deferred?

The rate setting methodology is, in this case, very simplistic.  We've told you what the methodology is.  I don't know what more information we could provide in advance in the future, in a separate section 78 application that was set up to look at the rate methodology for the deferral period.  We would be saying it's the 2018 revenue requirement approved by the Board, adjusted for inflation year over year, just as we've said in this application.  
So there is no more information.  There's no outstanding information in terms of relief.

MS. SPOEL:  I guess the difficulty that people are having with the concept is that, usually -- and I recognize that there is not usually transmission cases; it's distribution companies -- but usually with distribution companies the deferral is predicated on maintaining the existing rates that are already in a rate order and aren't predicated on there being another application a year later to reset those rates.  I'm using reset instead of rebase, but to change those rates and then have those ones going forward during the deferral period.

So I think everybody is having a little bit of difficulty getting our -- and I say we as just a generic we.  It's a different approach and I think it's causing people some angst as to how it works and whether it's consistent.

MR. NETTLETON:  Yes.  And I would submit that, in the context of distribution, the rate methodology is known.  
What we have here is a case where the rate methodology during the deferral period is an unknown.  Why?  Because rates for GLPT end, and GLPT must, just like Hydro One must, come in and make application for new rates for the ensuing period.  I say rates; I mean revenue requirement.

MS. SPOEL:  So are you saying that if GLPT did not come in for 2017, they would not continue on with the existing revenue requirement the way Hydro One distribution, for example, would continue on with the same rates if it didn't apply for new rates?  Is that your position?

MR. NETTLETON:  My understanding is the rate order that has been granted to -- that GLPT is currently operating under expires at the end of 2016, the end of this year.  And so they are required, just like Hydro One is required, to come in in 2017 or for 2017 and seek new rates.

MS. SPOEL:  And does that mean, if new rates haven't been approved by January 1, 2017, that they don't get any revenue?

MR. NETTLETON:  So my understanding, again, is if that's the case then you would go on interim rates.

MS. SPOEL:  But there would have to be an order.

MR. NETTLETON:  There would have to be an order, yes.

MS. SPOEL:  All right.  Thanks.

MS. LONG:  Mr. Nettleton, just before we'll be taking a break here, I want to understand more clearly your argument.  I think what you're saying is Hydro One takes the position that there is no discretion available to the Board to go outside the 10-year deferral period.  I think, if I understand your argument, that's what you're saying?

MR. NETTLETON:  Yes.

MS. LONG:  There is no discretion.  Yet on the other hand you're arguing that we should in this case look at individual circumstances.  I think that was your language.  So I'm trying to understand how that is not an inconsistent argument.

MR. NETTLETON:  I think it can be reconciled this way.  The deferral period is a principle that's spelled out in the handbook, in the clearest of language.  It says it's not something that requires justification.  If it were something that required justification we would expect there to be express language to that effect, particularly given the discourse that's happened in the past with this very topic.

The issue was resolved -- in our view, was resolved in the handbook, where it squarely states that a deferral period up to ten years may be selected by the applicant, and justification for that is not needed.

The flexibility and the comments made about taking into account individual facts and circumstances, in our respectful submission, again goes to how those principles are applied.  We say, for example, that if rate certainty during the deferral period is a principle, then you have to take into context the individual facts and circumstances as they are with the transaction.

So for example, in this case -- I'll give you an example.  In this case think about the market implications of this transaction going forward as it has and the Board coming out with a determination that says you don't get a deferral period because you've chosen to come in with your transaction at a time before the parties have come in with cost-of-service applications.  The timing implication of that that should be compared against, you know, the view that the transacting parties should just wait, you know, stay silent on their transaction, until those cost-of-service applications are decided and then make -- you know, then enter into the transaction in order to get the deferral period.  It would be nonsensical from a market position.  It would send the wrong signal.

And so the individual facts and circumstances that we say should be considered in the context of the handbook are those types of scenarios.  This scenario we've come in mid-cycle.  We've done that with an expectation that the Board would look at these individual facts and circumstances and apply the principles in a uniform way, but taking into account those facts and circumstances.

Let me turn to the -- does that answer your question?


MS. LONG:  It does address my question, thank you.

MR. NETTLETON:  Let me turn to the second reason that SEC has used to challenge the deferral period.  And this is found at page 9 of the transcript.

What SEC says is that it would be legally problematic to have the cost-of-service approvals used at the outset because, in their words, we don't know what the consolidated entity looks like.  And implicit, I think, in those comments, those remarks, is the expectation that there would be some form of savings and synergies arising in that first two-year period.

And the point again is the starting point is one intended to apply stand-alone principles.  That's what GLPT would be doing in any event if this transaction were not consummated.  They would be coming in and applying for a cost-of-service application on the basis that it continued to operate on a stand-alone.  And we're saying that's exactly the approach that GLPT is taking as it moves forward when it files later this year.

And so there is no legal problem, because there is no consolidated entity in 2017 and '18.  There is an intention of consolidation to happen when legal amalgamation can occur, and that happens in 2023.  And there is an intention for plans to be developed in the 2017 and '18 period for cost savings and integration steps to happen on an operational basis.

But in 2017 and '18 the idea and the notion is that GLP files rates on a stand-alone basis.  And again, the important feature here is that ratepayers are afforded the opportunity to test that.  They can intervene and ensure that the position that GLPT and Hydro One have taken in this case is reflected in the revenue-requirement application that they're making.

The third reason that Mr. Rubenstein refers to to reject the deferral period is found at page 20 of the transcript, and it seems to be confusion or a misunderstanding, I would hope, about the cost savings forecast.

Mr. Rubenstein says -- he discusses the expected cost savings and then goes on to say -- and this is at lines 7 and 8:

"And SEC finds this, the cost savings, in fact probably underestimates the expected savings that GLPT forecasts, since GLPT is not forecasting any savings before 2019 for OM&A and capital."

Well, my reply to that is, where does Mr. Rubenstein find factual basis for his statement?  He says SEC finds in fact that the estimates provided are low or underestimate -- or underestimates.  We say there is simply no evidence to support that proposition.

If you look at the evidence -- and what Mr. Rubenstein has done nicely is provide a table at Table 13 -- at tab 13 that shows the base in the high case and the with and without savings -- with and without -- the savings under a with-and-without scenario.

You can see that the OM&A savings under the with case and the high case is stated to be 32.3 million.  That's approximately one-fifth of the premium.  And that's over a ten-year period.

What Mr. Rubenstein says is that the duration of the deferral period should be pared back to five years.  That leaves there to be only approximately $11 million of savings.

How does that create a balance?  How does that justify the incentive of Hydro One wanting to enter into this transaction and market participants generally wanting to enter into transactions to consolidate to achieve cost savings?  If that's the opportunity, if that's the only opportunity we have, how is that reconcilable?

MR. QUESNELLE:  Mr. Nettleton, just on that point, who established the premium?

MR. NETTLETON:  The evidence, sir, is that the transaction was one that went through a competitive bid process.  And so there was a market -- there was an RFP process that went out and a -- the selection process was done through the transacting parties.

MR. QUESNELLE:  So the bid was determined by Hydro One, then, that that's the premium offered?

MR. NETTLETON:  The bid was -- Hydro One's bid was determined by Hydro One and its shareholders and ultimately its Board.  But, you know, the acceptance of the bid was one which Brookfield took into account.

MR. QUESNELLE:  And that's 150 million now that you're talking about the -- is required -- sufficient time is required to regain that premium?

MR. NETTLETON:  I'm not suggesting, sir, that sufficient time is required or the intent is for the deferral period to recover all of the premium costs.  My point simply is that what Mr. Rubenstein has suggested is that the deferral period should be reduced to five years, and my comment is, if you did that, look at the potential savings opportunities that you're creating.  You're only creating an opportunity to recover $11 million in savings.

MR. QUESNELLE:  Understood.  Thank you.

MR. NETTLETON:  Why is that reasonable?

MR. QUESNELLE:  Thank you.

MR. NETTLETON:  I want to turn next to this concept of the duration of the deferral period of an either/or; either you come in with a cost-of-service application or you don't.

And for the reasons that we've discussed, Ms. Spoel, it doesn't make sense.  It doesn't reflect the fact that there are new rate orders that are required.  And so there is an obligation for GLPT to file.

I've discussed with you the timing implications that would be created and why, I submit, that timing dynamic that would be created if there really was an either/or situation would be, quite frankly, the wrong signal to send to the market.

If you could only get a deferral period by accepting the approved rates that have been established by the Board, as a transacting party you would always be waiting until the cost-of-service application has been heard and decided.  You would be putting yourself in harm's way if you announced the transaction before, because suddenly you would have no opportunity to take advantage of the deferral period, assuming that you needed to have the entity come in and seek new rates.  So it doesn't reflect the realities of the requirements that apply to the transmission sector.

The real question is we don't want to see timing become an issue that creates uncertainty and creates delay and hinders consolidation.  That is not something that is, we submit, in the best interest of the Board, or consistent with the handbook.

The underlying principles that should apply here are that the revenue requirements do not recover premiums or transaction costs; that the deferral periods allow for cost performance restructuring and shareholder recovery; that sharing opportunities are provided through the ESM.

And on that point I just note that, if you were to reduce the deferral period to five years, you're hurting the ratepayer, too, because you're suddenly not providing the ratepayer with an opportunity to share through the earnings sharing mechanism.

So sharing opportunities are provided through the earnings sharing mechanism, and that's important.  That's part of the balance.  And, remarkably, if you look at the transcript, remarkably everyone supports the earnings sharing mechanism.  Well, that shouldn't come as a surprise, should it?

In fact, what Energy Probe says in their argument is don't delay the earnings sharing mechanism; don't defer it. Have it apply in year one.

Well, that's not consistent with the handbook.  That's not consistent with the idea that sharing of savings happens after there is an opportunity for the shareholder to achieve cost savings.  That's what the handbook is intended for.  Those are the principles.  Yes, the earnings sharing mechanism applies, but it should be applicable in the context as set out in the handbook.

And the other principle is, again, as we've discussed, that certainty is provided over revenue requirements in the deferral period.  That's, again, stated in the handbook.

I want to turn now to the methodology, the issue of the methodology to establish the revenue requirements during the deferral period.

Now, intervenors claimed that determination of the revenue requirement -- determination of the revenue requirement methodology in this proceeding is not necessary and should be determined in a later process.

The other element that was raised in common was the appropriateness of not including a productivity factor in the inflation adjustment.  Again, Ms. Spoel, back to our dialogue here, the important point to note is that rate certainty and rate methodology is something that the handbook describes.  In fact, Table 1 of the handbook goes into some detail to describe the methodologies that transacting parties in a distribution context are afforded.  Okay?  So we're in a transmission context and we don't have that, so there is a void.

And so, again, we should be falling back to first principles to think about what should be appropriate.

And, again, we say that use of a cost-of-service methodology at the outset is reasonable.  It's reasonable because that's what transmitters are expected to come in to the Board with, absent the transaction.  That's what GLPT is doing.

And for the revenue requirement methodology in years three through ten, we think that it's appropriate for ratepayers to receive rate certainty.

And the offer-up, here, in this methodology is that GLPT, and Hydro One as its owner, is prepared to accept risk over that remaining period, over the full 10-year period, of changes in costs.

So if the cost of copper changes, or if new poles are required during that deferral period and haven't been contemplated, who takes the risk of those costs?  Well, the proposal before you is one where Hydro One as the shareholder is taking that risk.

The idea here is that the revenue requirement in 2019 is fixed.  It's adjusted for inflation only.  It's not a case that we would be expecting GLPT to be coming in throughout that period with cost-of-service applications.  We'll live within that cap.

And there is one exception to that, and that relates to Z-factors.  And Ms. Helt raised that issue, and we're in agreement with her.  But the reason why we raised Z-factors in our application was to be clear and transparent that we're not taking the risk of Z-factor changes.  If there is a tornado that hits Sault Ste. Marie and takes down all the poles, we're not taking the risk for that type of outcome.  That's a Z-factor.  We would be expecting to apply for that.  And I don't think that's a point in conflict between Hydro One and Board Staff.  But the important thing is that we're clearly stating that in our application.

But to perhaps the most controversial point, let's talk about the productivity factor.  Well, the productivity factor has not been included in the inflation adjustment mechanism for good reason, in my submission.  The policy of the handbook is that cost savings during the deferral period are intended to flow to the shareholder.  We have enormous amounts of productivity incentive, 150 million reasons to achieve productivity efficiencies.  We don't need additional incentive in the form of a productivity factor.

What SEC explained the productivity factor to apply to is actually quite helpful.  He said -- Mr. Rubenstein said -- is that productivity factors apply in normal operations, in the context of normal operations.  And we don't disagree, but the whole deferral period contemplates unusual circumstances.

You have two entities that are going into a structure, a restructuring, of its operations to achieve cost savings and achieve reductions in cost structures.  Parties involved in amalgamation transactions require time to create new cost structures and performance improvements.  That's the purpose of the deferral period.

Again, there is significant incentive associated with this transaction to achieve those objectives, given the magnitude of the premium.  There is no additional incentive through implementation of a productivity factor.  What balances the deferral period for the ratepayer is again rate certainty and the ESM sharing opportunity and the benefit of the achieved cost-structure reductions when rebasing occurs.

Let's think about what would happen if a productivity factor was imposed.  In my respectful submission, that creates an imbalance.  It effectively serves as a tax on the savings that would otherwise be used to offset the transaction of premium amounts.

Why do I characterize it as a tax?  Well, I characterize it as a tax because, think about what Mr. Rubenstein has suggested.  What Mr. Rubenstein has suggested is that there would be an intention that cost savings associated with transactional efficiencies would not be subject to the tax -- or subject to a productivity factor, but normal operation-type savings would be subject to a productivity factor.

Well, trying to earmark a cost saving as being associated with a transaction versus associated with normal operations is certainly a challenging exercise, if not impossible exercise.  If there is some operational improvement, how would you go about to assess whether it's transactional-related or whether it's due to normal operations?

The only real way you could do this or impose a productivity factor is take all of the savings and impose the productivity factor in addition to those savings.  You would apply it just like you would in distribution.

So suddenly it's applying over and above whatever cost savings you achieve.  And who benefits from that?  Well, the ratepayers.  So its imposition would be much like a tax.

And again, we say that that is inconsistent with the policy, the handbook, because the handbook contemplates cost savings achieved during the deferral period first going to the benefit of the consolidating shareholder.

What is created if you impose a productivity factor in the deferred rebasing period is also effectively a double dip.  Ratepayers would have the benefit of the productivity factor amount during the deferral period, and at the end of the deferral period when those cost savings are achieved, you would rebase taking into account those achieved cost savings.

In our respectful submission, it doesn't -- it shouldn't apply.  There is no basis, no rationale, for its inclusion.

Let me turn to some of the other issues that have been raised in the arguments yesterday that really relate to specific questions that have been raised by intervenors.  I'll start with Ms. Helt's question on the tax impacts of the transaction.

You will recall that Board Staff asked whether there would be any change in the recovery of the tax allowance included in GLPT's revenue requirement arising from the transaction.  And what I can advise is we had a discussion yesterday with Hydro One's tax people.  My understanding based on this discussion was the transaction in this case involves Canadian companies that are taxable; namely, Hydro One and the numbered entity.  And they are the purchasers of the voting shares and will become part of the new ownership structure.

So having Canadian taxable corporations in the new ownership structure causes parity, if you will, with the current structure where there is Canadian taxable corporations in the GLPT structure today.  And that was what justified the tax allowance being imposed or recoverable in the GLPT revenue requirement.  And so net-net, there is no difference, there is no change, from a taxable perspective.

MS. LONG:  So there is no adverse impact with respect to tax on the revenue requirement?

MR. NETTLETON:  No, there isn't.  And the reason why I say that, Ms. Long, is that right now ratepayers are recovering a tax allowance.  GLPT is recovering a tax allowance in its revenue requirement.  And so that doesn't change.  That doesn't change the result of this transaction, because the justification for that tax allowance, being Canadian taxable corporations in the ownership structure, doesn't change.

MR. QUESNELLE:  And that was the decision some years back that, and Ms. Helt, you raised it yesterday, so nothing has changed in the tax position.  When it was decided that it should form part of the revenue requirement back whenever that was, five or six years ago, nothing has changed since then?

MR. NETTLETON:  I can't -- I can't speak for GLPT, but I can tell you that specifically with respect to the ownership structure, the change in having Hydro One taxable Canadian corporations --


MR. QUESNELLE:  Right.

MR. NETTLETON:  -- there's that same dynamic.  So the justification for the tax allowance would be that you've -- ultimately the income is flowing up to a taxable corporation, and that --


MR. QUESNELLE:  Right.

MR. NETTLETON:  -- taxable corporation is taxed at -- pursuant to the Income Tax Act.

MR. QUESNELLE:  I guess I was just clarifying, it is in the revenue requirement of GLP at this time in the tariffs?


MR. NETTLETON:  That's my understanding from Ms. Helt.

MR. QUESNELLE:  I understand.  Okay.  Thank you.

MR. NETTLETON:  SEC asked the question of the application of U.S. GAAP.  The application is related to the fact that GLPT is under IFRS and Hydro One operates under U.S. GAAP.  And the question was, is there going to be some change in depreciation rates or some change in accounting policies.  And the answer is that the request to place U.S. GAAP on -- sorry, the request to place GLPT on U.S. GAAP has not been made in this application, again because legal amalgamation is not contemplated to occur before 2023.  And so there is no reason to seek that type of relief until then.  And if that happens, we would obviously be making an application to the Board for that type of relief.

Again, specifically in the 2017 and '18 years, the idea is that GLPT is going to continue to operate on a stand-alone basis and be regulated on a stand-alone basis.

Energy Probe and to a lesser extent VECC made submissions about the fact that Hydro One had not explained the unique circumstances involved in the case to justify the type of relief sought.


And this was, again, I think in context of the duration of the deferral period and the revenue requirement methodology in the deferral period.


And I was -- Energy Probe's representative requested us to provide a list of the unique circumstances.  And as Ms. Helt had said in her submissions, we had attempted do that in responses to OEB Staff interrogatories 5 and 6, but let me see if I can help my friend even more.


You know, part of the unique circumstances here is, again, the discussion, Ms. Spoel, that we had, a recognition that we have a transmission entity that is required to come to the Board for rate order approval.


We have two transmitters that operate under a cost-of-service method of regulation.  We have unique circumstances where the timing of this transaction is such that it happens mid-cycle of their current -- of the current rate approvals.  It's almost end of cycle of the current approvals.  So those are important, unique circumstances.


There is also a unique circumstance of the size differential between Hydro One and GLPT.  But, in our respectful submission, that difference should not be discounted, as it seems has been suggested by VECC.  Individual facts and circumstances that affect the transaction, like outstanding debt covenants, and that preclude immediate amalgamation are relevant and need to be taken into account, and should be reflected in the context of the application of the OEB handbook.  And they should not simply be ignored because Hydro One is much larger than GLPT.


SEC made additional submissions regarding competition as a justification for reducing the deferral period.  Mr. Rubenstein went on beyond just simply talking about the OEB's policies of competition in the context of new projects in the transmission industry to include the Competition Bureau approvals.  And it simply is not clear, in my respectful submission, what point he was trying to make.  The Competition Bureau does have responsibility and legislative authority for competition matters.  
Respectfully, I don't think it's helpful for the Board to consider the mindset that the Competition Bureau had when making determinations about the application that was before it.  That seems to be what Mr. Rubenstein has suggested.


If Mr. Rubenstein or his client wished to take issue with the Competition Bureau's approval, there were avenues for him to pursue in that regard.  He could have also included evidence in this proceeding about any competition issues.  The reality is, however, that from reviewing the purchase and sale agreement you can see that there are no attempts to restrict the parties to this transaction from competing.  There is, for example, no provision that I'm aware of in the agreement that says that Brookfield couldn't tomorrow participate in a competitive transmission project.


The Competition Bureau's decision speaks for itself.  The approval has been obtained.  That's the factual evidence that should be relied on and should address any concerns about whether this transaction lessens competition.  The Bureau has decided it doesn't.  The decision should speak for itself.


Now I want to turn to some further comments on Energy Probe's submissions.  One suggestion that Energy Probe made at pages 37 to 39 of its argument was that there had been some -- this again related to the quality of the evidence and that there had been some lack of study, and that additional study should be required and the Board should impose an obligation upon Hydro One to conduct and file more studies that relate to cost savings and efficiencies, productivity efficiencies.


We submit that additional study is not required to demonstrate that the no harm test has been met.  We submit that the evidence before you clearly evidences the fact that the no harm test has been satisfied and the additional study that Energy Probe is seeking to demonstrate the duration of the deferral period or the revenue requirement methodology is not required.


The duration of the revenue requirement is based upon forecast estimates of costs and savings.  The duration is intended to provide that balanced opportunity that the consolidating shareholder can take advantage of.  KPMs, key performance measures, are not something that are going to advance the issues, or help the Board make a determination of the issues in this case.


Let me turn to submissions made by OEB Staff.  I would like to start at page 50 of the transcript.  And this reply submission is in regards to the concerns over the minimal impact of rate increase associated with the change in rates, the change in the UTR rates from the beginning of the deferral period as compared to the end, the two-cent increase.  And the concern that Ms. Helt raised in her argument was that minimal impact relative to rebasing risk.  The concern that Board Staff raised was the belief that we were saying that rebasing risk causes harm to ratepayers.  And that, respectfully, is not the point that we were making.


The point that we were making about the minimal rate impact over the deferral period is the certainty that's created to the ratepayer, the risks that the utility is taking to achieve that certainty relative to the risks that would otherwise arise, where you don't have a cap.


In other words, Ms. Helt is right that if you didn't have a cap, you could come in to the Board and seek cost-of-service applications throughout the rebasing period.


The point that we're trying to make, obviously poorly, was, every time that you make that type of application, the intent of that application is to recover costs that are reasonable and prudent for the ongoing operation of the utility.

What we're saying is the model that we're proposing here for the benefit of both ratepayers and shareholders is we're prepared to accept risks outside that paradigm of cost-of-service, that we're prepared to accept a rate cap, a revenue cap.

So I just wanted it to be clear that we aren't saying that one is creating harm, the rebasing is something that we believe creates harm.  That's not the case.  It's really a case of risk, of rate risk, of a rate increase risk, one -- we're assuming that risk, and there's certainty the other -- there is the opportunity for increase.

Ms. Helt raised questions at page 55, and this was something that she asked us to address in reply, and it really related to the view that there were approvals, prior approvals, that had accepted an inflation-adjusted mechanism during the deferral period.  And we've checked our argument-in-chief, and we believe the commentary was made in the context of paragraph 4 of our argument-in-chief.

And just to be clear, what we said there was that the GLPT LP revenue-requirement methodology proposal is in many respects consistent with approaches taken in other MAAD applications -- and this is an important point -- where distribution rates of the acquired entity were frozen or notionally increased during the deferral period.  And that was cited to the Woodstock and the NSPI cases.

And recall in those cases there was -- in NSPI and in Norfolk there was a rate freeze.  In Woodstock there was a notional increase over the deferral period.

And the concept -- what we were trying to make is that type of approach is somewhat akin to what we're doing here, where we're saying there is an increase, this time inflation.  It's even more objective.  It's transparent.  It's whatever the inflation adjustment the Board imposes.

So the concept is the same.  In all three the idea is that the utility is accepting risk, greater risk than a cost-of-service context.

At page 56 of the transcript you will recall that Ms. Helt discussed the need for a separate rate application to establish the deferral period rate-setting methodology.  And again we just -- we disagree respectfully with that view.  Again, we don't know what additional information would be considered in that application other than what's been filed.

The handbook speaks to having this specific issue considered and determined here in this MAAD process.  And for commercial purposes it's essential that we know what we're getting ourselves into with respect to the deferral period that's established.  Not having a revenue-requirement determination methodology but having a deferral period doesn't give us certainty.  So we submit that the decision should be taken here and now.

Ms. Helt says at page 56 also -- expresses views about the productivity factor.  It's not clear -- this is at -- starting at paragraph 11 -- or line 11, on page 56.

We agree with Ms. Helt's comments there that cost savings are intended for the benefit of the consolidating shareholder.  That's true.  That's precisely why we don't see a productivity factor applying, because again, if you apply the productivity factor, you're taking away amounts that otherwise would be for the benefit of the consolidating shareholder.  That's why the productivity factor has to be set to zero.

Staff also asked for clarity on the service and quality standards.  This is at page 52 of the transcript.  And the question was really one of, would these -- let me just get the reference here.  This is at lines 6 to 13.  Staff -- this is line 10:

"OEB Staff submits that these utilities should also continue to meet the customer delivery point performance standards as approved by the OEB."

And we agree with that -- that view.  I just wanted to get that on the record.

That takes me to the last point, and that's the submissions that were made in respect of the Batchewana grievances.  You will recall that counsel for Batchewana has raised both in a letter and also yesterday a second grievance related to the land rights that apply to portions of the -- in one case portions of the GLPT system.  In another case it's not clear whether the line in question is a transmission line or whether it's a distribution line that was the subject matter of a prior disposition to Algoma Power.  But in any event, the point is that these are outstanding grievances that have existed for some time.

The Batchewana letter that was filed, you will recall, indicates that the issue goes back to 2008.  And in our respectful submission, Hydro One and GLPT are in no way diminishing the nature of the grievance.  In fact, discussions have been ongoing.  My understanding is discussions have taken place this week, and Hydro One is hopeful that resolution of these issues can occur in good-faith negotiations.

The reality, though, is that as it relates to this transaction these are historical grievances.  They do not relate to the transfer of the voting securities, which is at the -- which is the essence of this transaction.  If this transaction did not proceed, the grievances would remain outstanding.  If this transaction proceeds, the grievances are noted to remain and are outstanding.

And so we do not see how this issue should enter into or concern the Board as it relates to the matter that's before you and the relief that's sought in this proceeding.

There are, of course, other ways for these types of issues to be considered and potentially debated before this Board, but at this stage, and for the purposes of this application, we submit, as consistent with Ms. Helt's submissions, that this is not a matter that this Board should consider in this proceeding.

That takes me to my conclusions, and Mr. Chairman and Panel members, my conclusions will be brief.

The no harm test, and the evidence supporting the view that the no harm test has been met, is solid.  It demonstrates that there will not be adverse impacts to ratepayers, that efficiencies will be achieved.

Now, the duration of the deferral period accords with the handbook.  Ten years makes sense in this case.  That is what the evidence should lead to you believe.  We have taken a view that the OEB handbook applies and that justification is not required to support the 10-year determination, but we've also gone a step further to say to you, and show you in evidence, what types of savings are going to be achieved during the deferral period and what the premium amounts are.

Acceptance of the revenue requirement methodology during the deferral period is appropriate, and it's necessary.  It provides the needed certainty to the transacting parties.  It's an important signal that you provide to the market that rate methodology during -- or revenue requirement methodology during the deferral period is something that you will consider and determine in MAAD proceedings.  That's a very important attribute that the market requires clarity on.

In our respectful submission, the same transactional certainty is appropriate regardless of whether the underlying transaction involves distribution or transmission.

The shortening of a deferral period would create significant uncertainty.  It wouldn't comport with the OEB handbook.  In our respectful submission, it would challenge the financial viability of -- the financial viability objective that the Board considers during the no harm test, because it would be reducing the opportunity for shareholders to realize cost savings for the benefit of the transaction and for the benefit of the recovery of the premium.

That's what consolidation is all about.  That's how we get to lower cost structures.  A bait-and-switch approach is not appropriate.

Rebasing rates for 2017 and 2018 doesn't detract from, and is consistent with, the objectives of transparency and objectivity.  The cost-of-service determination is necessary.  That's one of the unique features of transmission.  We have to come in, GLPT has to come in, for that type of application.

It's appropriate, if you think about it, in another context in that, as the starting point of the deferral period, there is an open, transparent, and objective way to ensure that the revenue requirements that are determined are intended to reflect stand-alone principles.  That's what the OEB handbook is intended to achieve.  That's what you want.  And using this opportunity for that purpose is entirely consistent with the handbook.

The years 3 through 10 revenue requirement methodology using only inflation makes sense in these circumstances.  It provides rate certainty.  We take reasonable levels of risk that benefit shareholders and benefit ratepayers, and an inflation adjustment creates transparency and certainty over how -- and the methodology that will be used in terms of how the revenue requirement will be set.

It does not in any way detract from the section 78 applications that, in any event, will need to be made.  And those section 78 applications will have to be made to show how the revenue requirement methodology is actually implemented.  GLPT will have to come in and show, through a compliance-like filing, that the revenue requirement that will be recovered in the UTR comports with the methodology.  It can be challenged.  It can be tested.

That's what section 78 applications are intended for.  They are not intended to determine the methodology.  They are intended to apply the methodology and ensure that there is consistency with the methodology.

So we say that there is no need for an additional proceeding.  There is a sufficient record before you to make a positive decision based on the relief that we've sought in this application.  And we ask that the Board proceed forward in that manner and provide approval of the application as applied for.

And save for -- I've got one other comment that I'm going to confer with my client with.  My client has reminded me of the fact that, if I've left the impression that Hydro One has been involved in GLPT's rate application process, that was a misstatement on my part.  Hydro One has not been involved in that process.  GLPT's rate application has proceeded on the basis that the transaction has not yet been consummated.  And so I don't want to leave the impression that we've got drafts or seen drafts of it, but I can assure you that we haven't been involved in it.

So with those additional comments, I'm available for any questions that you may have.

MR. QUESNELLE:  No, Mr. Nettleton. I think the Panel is satisfied and we have no further questions.  And thanks for the dialogue earlier on.  That was very helpful, back and forth.  That's always one of the benefits of having an oral reply.  Thank you very much for that.  And we will be issuing a decision in due course.

Thank you.  We are now adjourned. 
--- Whereupon the hearing concluded at 2:15 p.m. 
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