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Friday, September 9, 2016
--- On commencing at 9:51 a.m.

MR. QUESNELLE:  Good morning, everyone.  Please be seated.

Preliminary Matters:

Okay.  I understand from Ms. Helt that some of the filed information that was requested on Wednesday was filed yesterday, and there are some concerns about the treatment of confidentiality of certain elements of it so perhaps we could deal with that right off the bat, Mr. Cass.


MR. CASS:  Yes, thank you, Mr. Chair.


As the Board would be aware, yesterday the 

applicant --


MR. QUESNELLE:  Mic.


MR. CASS:  The mic is on.


MR. QUESNELLE:  Maybe just pull it -- yeah, yeah.  Okay.


MR. CASS:  I'm sorry.  So focused on the light, I wasn't looking at the mic.


As the Board would be aware, the applicants filed yesterday material to satisfy all of the outstanding items from the first day of the hearing.  One of those was the filing of the shareholders' agreement at the Mergeco level of the proposed transaction.  The applicants filed that with a request for confidentiality.  That was discussed, actually, during the first day of the hearing.


Mr. Shepherd made a request that the applicants identify the particular areas of that document in respect of which there is a confidentiality concern.  The applicants have identified those as articles 3, 4, and 5, and also schedule D, including its appendices of the shareholders' agreement from Mergeco, draft, of course, that was filed in confidence.


So as a result of having -- the applicants having identified those particular areas of confidentiality, I believe Mr. Shepherd has looked at his questions to see what questions he would have in those areas, and he does have some.  I'm speaking for him here, and I know he will correct me if I misstate anything.  He has two areas, I believe, under article 4, which is one of the areas for which the applicants are claiming confidentiality.


We may have to feel our way through this.  It sounds like he could put those questions in a manner that would not get into the details of the document in a way to breach any confidentiality and they could be responded to.  Of course, I haven't heard the questions or the responses, but we may be able to feel our way through those.  On appendix D it sounds like Mr. Shepherd has a question where there will be a confidentiality objection.


I hope I've summarized that accurately.


MR. SHEPHERD:  Well, I --


MR. CASS:  And I'm sorry, I said appendix D.  Schedule D.  Sorry.


MR. SHEPHERD:  Mr. Chairman, on article 4 -- I have no questions on article 3 or article 5, and I agreed that in the context of this hearing there is no reason why they should be confidential.


In article 4, I've provided my friend with -- I've told him specifically what questions I want to ask and what answers I think I'm going to get, and I think he's advised me that if that's what I'm doing that the applicants do not have a concern with confidentiality.


I agree with him that we sort of have to feel our way.  Cross-examination isn't always predictable.  But what I plan to do and what I think the responses are going to be, it appears to me there is not going to be a problem.


With respect to schedule D, schedule D -- and I'm going to do this delicately, because we are on the record, but there is a reference to a word continuously throughout it that starts with "m", and you will have it in front of you, so you will probably know which word I'm talking about, and what I'm going to ask the witnesses for is an explanation of what that means in the real world, what the context is, because it's -- we haven't heard anything like that in this proceeding until now.


And so I just want to understand what it means and whether -- it may be something perfectly innocent, but I want to ask, and I'd rather not go in camera, but if I have to go in camera, obviously -- nothing to be done.


I frankly don't think that schedule D should be confidential, but I don't think it is a big deal whether it is or it isn't.


MR. QUESNELLE:  Well, we'd like to hear, perhaps, Mr. Cass, as to why your client feels that it should be confidential, and can we do that on the record.


MR. CASS:  I think we can, Mr. Chair.  I would like to set some context if I may.  Of course, I can't talk about the contents of the document itself, but to set the context I can take the Board back to the original pre-filed evidence, Exhibit B, tab 2, Schedule 1.


This is a proposed corporate structure chart that sets the structure that is expected to be in place if the Board's approvals were to be granted.


As indicated at page 6 of this evidence, this would be a proposed corporate structure after completing a number of steps.  And what is clear from this is there is a corporation that does not yet exist called LDC Co.  Above it is another corporation that does not yet exist called Holdco.  Above that corporation that does not exist there is a series of shareholders.  And for the purpose of context here we are talking about a draft version of a shareholders' agreement for Holdco which is a level above LDC Co.


Holdco, it's clear from this corporate structure, is responsible for both regulated and unregulated activities.  It is not an LD -- solely an LDC company.  And these are -- I think it's clear from this evidence, these are things that are arrangements and negotiations and finalization of a transaction that is underway and that is subject to the Board's approval.


All of these are very significant steps.  I don't think anybody would dispute that.  The -- my submission is with respect to the draft shareholders' agreement in general that the effort to finalize and negotiate the transactions and arrangements to get this structure in place is ongoing, it is not completed, and it should not be a matter of public debate while this has not even been finalized.


I've been trying to think of an example, in my mind, where there's ever been public debate of arrangements of this nature for a company that does not yet exist, a shareholders' agreement that is in draft for that company, and it's been the subject of public debate while it's still being negotiated and finalized.  I can't think of an example.


It strikes me as a very unusual proposition, as these parties are trying to put together these significant arrangements, that this should be debated in a public forum, so that's the context that I wanted to set.


Now, schedule D in particular, and the other areas of the draft document that's been filed in confidence, I can't talk about the contents of them on the public record, but these are -- how can I say it in a way without revealing any confidentiality -- these are important arrangements, financial arrangements, possible transactions, things that have not occurred but that are possible, that the shareholders of this yet to be incorporated company, Mergeco, are contemplating.  And their efforts to fulfil these steps can well be prejudiced if, before they've even landed on them, they become a matter of public knowledge, what these shareholders are potentially looking at.


So it's hard for me to say too much without breaching any confidentiality, but these are important steps that these shareholders are trying to pull together, and their efforts to do that can be prejudiced if before they have even done any of these things it is a matter of public debate on a public transcript available to anyone.


Thank you, sir.


MR. QUESNELLE:  Mr. Shepherd?


MR. SHEPHERD:  Mr. Chairman, this hearing is a public debate about the series of transactions.  The law requires it.  That's what the Board is here to do.  And so to say, well, no, we shouldn't be talking about this in public is just wrong.


This transaction, this set of transactions, has two basic elements.  It has the coming together, the mechanics of that and the effects of that, and then the living together afterwards, right?  It's like a marriage.  You plan the wedding, but you also have to live together.


And those two elements are both really important.  If what my friend is saying is they haven't figured out both elements yet, they are still too early on, then why are they here before this Board?  Why did they file at all?  Because both are important.  And in fact the second one is more important to the ratepayers than the first one.


And all of this, of course affects the ratepayers.  So to say that this is a draft is, I think, a little bit disingenuous.


It is a draft that was well advanced when the merger participation agreement was signed, and is probably as close to final as you can imagine.


I mean, I see there’s still some things that they have to fix up.  Anybody who has drafted a shareholders' agreement can see; oh, yes, you've got to fix that, you've got to fix that. But it is pretty well advanced.  It is 113 pages.  They didn't just, you know, do this on the back of an envelope.


The fact that it's the whole shareholder agreement, the level before above the LDC, is also disingenuous, because it specifically binds the LDC.  This agreement applies to both. 


And finally, with respect specifically to schedule D, there is stuff in schedule D that -- the concept of schedule D really is new to this panel.  We haven't heard any of this stuff before.  This is not stuff that was put in the evidence.  And the wording of schedule D contemplates an immediate transaction; after you merge, you do this right away.


So this is not "Let's think about it; maybe we'll do this at some point."  The parties have agreed to the details of this transaction and the various subsequent transactions that they're contemplating, as long as the Board and the tax authorities accept it, so -- and that's right in the words of the document. 


So that being the case, it seems to me that this is relevant to what the Board is doing.  And to complain that, well, it's going to come out to the public, why wouldn't it come out to the public?  Why would the public not be able to see this, when if affects them?


MR. CASS:  Well, Mr. Chair, if I might say we are obviously at a disadvantage here.  We are trying to protect the confidentiality of this document, and Mr. Shepherd has just made submissions to you based on what he says is in the document.


That’s obviously -- I don't think it's even appropriate, when we are making confidentiality submissions, for him to be telling you what he thinks is in the document.


MR. SHEPHERD:  That's not correct, Mr. Chairman.  I’m sorry, but I have not said anything that's in the document.  I've characterized the document, and I'm allowed to do that.


MR. QUESNELLE:  Mr. Cass, your submissions on the context here is that this is a document that is between the shareholders and Holdco.  Is there another level?  Is there another document?  Does Holdco provide any direction to the LDC Co.?  Is LDC Co. going to have a separate board of directors and receive direction from Holdco in any way, or is this it?


MR. CASS:  I think the witnesses would be better positioned to address that than me, Mr. Chair, if there's someone who can.


MR. QUESNELLE:  We'd just like that clarity.  When we’re talking about a level above, it suggests that there is something that is going to happen below, and I would like to understand what that is.


[Board Panel confers]


MR. CASS:  Perhaps we are back into the confidentiality concern, Mr. Chair.


MR. QUESNELLE:  Well, I think that if we can't speak at a high level of what the governance structure is going to of the very merged entity that we are here to consider, I think we're at a -- perhaps it is premature to be here.


MR. BASILIO:  If I may?  If we’re talking about schedule D, schedule D really doesn't have anything to do with governance.  I’m happy to elaborate --


MR. QUESNELLE:  I'm talking about the shareholders -- the whole package; the shareholders' agreement and direction to Holdco.  Mr. Glicksman?


MR. GLICKSMAN:  We have said, and Mr. Cass has said, that all the areas other than this one section we agree are covered.


MR. QUESNELLE:  My question is a simple one: We're characterizing this, to Mr. Cass's context setting comments, that this is between the shareholders Holdco. and that it's a level above what's happening at the LDC.


My question is:  Is there something else then?  Is there something, other direction that would come from Holdco to LDC Co.?  Does that – LDC Co. have a separate board of directors, are they receiving direction, or is this it?  The directors of Holdco. will be overseeing the operations of LDC?


MR. BASILIO:  Governance remains under development for all of the entities, but this direction will have implication to LDC Co. and the other entities.


MR. QUESNELLE:  Okay.


MR. BASILIO:  But the transition committee that's been established under the merger participation agreement is presently working on finalising the governance arrangements with the -- with respect to the downstream entities.


MR. QUESNELLE:  Well, just a hypothetical then.  If this panel -- based on the evidence that's before us – finds that the no-harm test has been met, and that there is no harm to ratepayers on the evidence that we've seen, and the governance structures isn't quite there yet, well, subsequent to our approval, what happens if the governance goes awry in our view and there is a harm to ratepayers.  Just hypothetically, how do we deal with that? 


Mr. Cass, we’ve got an application here before us here.  To Mr. Shepherd's point, if we can't speak about what the final governance is and what the expectation is in the context of whether or not ratepayers are being harmed or not, what are we to do?


MR. BASILIO:  I think you can use this document as a guide for the sort of governance that will downstream from Holdco.  The downstream governance will have to be consistent with the shareholder -- ultimately it has to be consistent with the big-S shareholder expectations.


So, for example, you couldn't have an element of LDC Co. governance that is inconsistent with what's stipulated in this document.  I mean...


MR. QUESNELLE:  So we could then rely that, even though this is draft, this is the evidence that we should rely on --


MR. BASILIO:  Yes.


MR. QUESNELLE:  -- and be comfortable and confident that this will remain in place?  So the "draft" moniker on this is really not something that we should worry too much about then.


MR. BASILIO:  I would say so.


MR. GLICKSMAN:  In this document, there are guiding principles that set the framework and that are not -- we're not suggesting that section is confidential.  That sets the framework in terms of how we operate in terms of employees, community, et cetera, and those are in the document, and that would set the framework for how the LDC Co. would be managed.


MR. QUESNELLE:  So the fact that it's a level above and the fact that it is a draft doesn't really enter into our considerations here.  We should be able to rely on this as the governance straight through to the LDC, and the fact that it will remain intact even though there are still negotiations going on, deliberations amongst the transition committee and what have you?


MR. GLICKSMAN:  Correct.


MR. QUESNELLE:  Thank you.  I had another question there.  So just to recap then, as far as the article 3 and 5, they're being asked to be confidence, Mr. Shepherd, you don't take issue with that?


MR. SHEPHERD:  I don't have a reason to say yes or no, because I don't have any questions on that.


MR. QUESNELLE:  You don't have any questions on that?


MR. SHEPHERD:  They don't appear to be relevant to the ratepayers.


MR. QUESNELLE:  Okay.  Do you have any questions?  Any questions?


We're going to take a few minutes and caucus on this and we'll be back shortly, hopefully.  Thank you.

--- Recess taken at 10:09 a.m.
--- On resuming at 10:22 a.m.



MR. QUESNELLE:  The Panel has determined that probably the best course of action is to go in camera, hear the cross-examination, and then while we're in camera, we will also hear submissions as to whether or not that cross-examination should come back on to the public record or should be placed on the public record.  And we will hear that in camera as well.

MR. SHEPHERD:  Mr. Chairman, just to clarify, this is only the schedule D in cross, right --


MR. QUESNELLE:  That is correct.  That's right.  Yes.  Sorry.  And thanks for that, Mr. Shepherd.

MR. SHEPHERD:  Thank you.

MR. QUESNELLE:  So from a timing perspective, Mr. Shepherd, does that work for you, if we go in camera and just deal with schedule D right up front and then have the submissions on whether or not that should go back to the public record, and then when we come out of camera deal with your questions on schedule -- or article 4, rather?

MR. SHEPHERD:  Sure, that's --


MR. QUESNELLE:  Does that work?

MR. SHEPHERD:  That's good.  If I might suggest, Mr. Chairman, we might consider taking the break at the time before we go in camera, because that's probably going to time fairly closely.

MR. QUESNELLE:  Okay.  So you'd like to do your open cross-examination on other areas, and then -- and then --


MR. SHEPHERD:  It sets the stage, anyway.

MR. QUESNELLE:  Certainly.  Okay.  Let's do that.  So -- and Ms. Girvan, I see that you --


MS. GIRVAN:  Yes.

MR. QUESNELLE:  -- may have a question there?

MS. GIRVAN:  Mr. Janigan and I both just signed the declaration, and I was wondering if we could get copies, if he's going to be referring to the document, and we can do it at the break if that's what's going to happen, is he is going to refer to it --


MR. QUESNELLE:  Sure.  And --


MS. GIRVAN:  -- after the break.

MR. QUESNELLE:  Again, Mr. -- I just want to be clear.  Mr. Shepherd, what's your proposal here as far as time?

MR. SHEPHERD:  My proposal is I'll start my cross right now with the public part of the shareholders' agreement.

MR. QUESNELLE:  Okay.

MR. SHEPHERD:  And then the few questions I have, certainly only two or three, on schedule D we can do after the --


MR. QUESNELLE:  After the break?  Okay.  Sounds good.

MR. SHEPHERD:  Assuming it takes that long.

MR. QUESNELLE:  All right.

MR. SHEPHERD:  The answers will be really fast.
LDC CO. - PANEL 1, resumed

John Basilio, Previously Affirmed

Indy Butany-DeSouza, Previously Affirmed
John Glicksman, Previously Affirmed
Elena Yampolsky, Previously Affirmed
Continued Cross-Examination by Mr. Shepherd:

MR. SHEPHERD:  So I want to -- you have the shareholders' agreement in front of you?

MR. BASILIO:  Yes.

MR. SHEPHERD:  Were any of you involved in the drafting of this?

MR. BASILIO:  Yes, at various stages, yes.

MR. SHEPHERD:  That's you, Mr. Basilio?

MR. BASILIO:  That would be myself, Mr. Glicksman.

MR. GLICKSMAN:  Yes.

MR. SHEPHERD:  Okay.  It was mostly negotiated by the shareholders, though; right?

MR. BASILIO:  Ultimately it is negotiated by the shareholders, yes.

MR. SHEPHERD:  So I'm looking at -- and I'm going to use the pages on the top of the page, rather than the -- than the pages on the PDF.  On page 9 -- this is in the definitions -- there is a reference to a strategic plan.

MR. QUESNELLE:  Are we able to bring up the sections?  Yeah, okay.  We're recognizing that again articles 3, 4, and 5 and schedule D won't be going up, but others we can bring up.  Okay.  Thank you.

MR. SHEPHERD:  So page 9 has a definition of a strategic plan, and I notice that that's Schedule J to the agreement, and it wasn't attached.  There is a draft of that; right?

MR. BASILIO:  There are evolving drafts.  It is not complete at this point.

MR. SHEPHERD:  And --


MR. BASILIO:  And not approved.

MR. SHEPHERD:  No, understood.  So why wasn't it filed?

MR. BASILIO:  It's not in a -- we didn't -- it's draft.  It's --


MR. SHEPHERD:  The whole agreement is draft.

MR. BASILIO:  I know, but it is far and away more draft than this.  This has gone through, you know, a variety of reviews and approvals.  That's an evolving document.

MR. GLICKSMAN:  The shareholders haven't -- there hasn't even been a draft.  It has gotten to the point that it has gone to the shareholders for their review.

MR. SHEPHERD:  Oh, I see.

MR. BASILIO:  This document would have been reviewed and vetted with shareholders.  That document is still moving through management and the transition committee.

MR. SHEPHERD:  Do you have an idea of when you're going to have that, at least a draft that the shareholders have seen?

MR. BASILIO:  It will be several weeks before the shareholders see a draft of the strategic plan.

MR. SHEPHERD:  This seems -- I'm a little taken aback by this.  Correct me if I'm wrong, but the strategic 
plan -- the board and management of both the holding company and the LDC are required to follow the strategic plan.  They are not allowed to deviate from it, right?  Right in the agreement.

MR. BASILIO:  Well, strategic plans do evolve.  There is the approval of the initial plan, which is required by all of the shareholders, and then I believe, subject to check, the changes to that plan moving forward are at the discretion of the board of directors.

MR. SHEPHERD:  Yeah, no, I think they actually require two-thirds approval of the shareholders.  Isn't that right?

MR. GLICKSMAN:  That's correct.

MR. BASILIO:  Yes, that's correct.

MR. SHEPHERD:  And isn't it true that you must adhere to the strategic plan; you don't have a choice?

MR. BASILIO:  That's correct; the business has to operate within the context of the strategic plan.

MR. SHEPHERD:  So then -- well, no, not in the context; I'm looking at page 20 now:

"The board shall cause management of the corporation to adhere to the strategic plan."


Period.

MR. BASILIO:  Yes.

MR. SHEPHERD:  Right?  You can't go against it, you can't change it.  All you -- unless the shareholders approve the change.  This is it.  This is how the company will be run; right?

MR. BASILIO:  That's correct.

MR. SHEPHERD:  And doesn't the Board need to see this -- this Board need to see that?  This is the whole thing, right?  This is everything.

MR. BASILIO:  So, I mean, I've seen drafts of the strategic plan.  The plan is -- I can tell you that the plan is as you might expect a strategic plan to be.  It's very high-level.  It's drafted in quite general terms.

I can tell you that there are four main themes in the strategic plan, which I think we're happy to share, one with respect to the transition, that the shareholders expect that we achieve the transition; two, that while continued --


MR. SHEPHERD:  Before you go on to the second one --


MR. BASILIO:  Yeah.

MR. SHEPHERD:  -- it's true, isn't it, that throughout this agreement there is a number of references to the synergies that are in the plan -- that are in this application, actually, and achieving those synergies, and the plan says you have to achieve them; right?

MR. BASILIO:  Right.  The -- well, there are certain conditions in the shareholders' agreement where, you know, activities are restricted until certain thresholds of synergies are achieved.

MR. SHEPHERD:  Yes, yes, so until you've achieved 75 percent of the synergies, certain things can't happen.

MR. BASILIO:  Exactly.

MR. SHEPHERD:  All right --


MR. BASILIO:  Well, without --


MR. GLICKSMAN:  Without unanimous approval.

MR. BASILIO:  Yes, of the shareholders.

MR. SHEPHERD:  Yes, no, the shareholders can always change the deal, right?  They can always approve anything.

MR. BASILIO:  The discretion of the board and management are restricted in the regard that you've articulated.

MR. SHEPHERD:  All right, so then I'm trying to understand why, if the -- if the company is going to be run according to a particular plan, and there's no discretion on the board of directors or the -- or management to do something different, that why that wouldn't be relevant for the Board to see.

MR. BASILIO:  I'm not sure that it's not relevant.  It's just not in the sort of form where it's been finalized at this point and properly vetted, you know, through the governance structure to the extent of this document.

As you can imagine, if shareholders haven't seen -- shareholders, as I mentioned, ultimately negotiate and put their stamp on this document.  Shareholders have not seen the strategic plan yet.  It could go through an iteration, a significant rewrite.  At this point it's largely been crafted by management and it is being reviewed with the transition committee.

MR. SHEPHERD:  Well, but it's true, isn't it, that the principles underlying that plan are already agreed.  In fact, many of the principles are right in this document; right?  Is that fair?

MR. BASILIO:  There are a number of principles in the document, but, you know, the strategic plan is -- I mean, the strategic plan should of course be guided by the principles in this document, but it is how the business operates.  It is a more practical, constructive document.  It's an operating document.

MR. SHEPHERD:  So my second question then -- I'm going to come back to the strategic plan in a second, but I want you to turn to page 11.  And this says -- this is a unanimous shareholders' agreement under the Business Corporation Act except for section 108.3(3), and 108(3) deals with unanimous shareholders' declarations, so obviously that doesn't apply, but otherwise what this means is that this document supersedes the discretion of the board of directors and management.  Everywhere that this document says "do something", board of directors and management have no choice; right?

MR. BASILIO:  That's correct.

MR. SHEPHERD:  Okay, then I wonder if you could go to section 2.2, which is on page 12.  This says that the that the shareholders are required, to the extent that they're allowed to, to bind their board members to follow what this agreement says, right?

MR. BASILIO:  Sorry, I was looking at 2.20.  Yes.

MR. SHEPHERD:  But in fact, what this agreement actually does is it takes the powers away from the board of directors to the extent that the agreement says something, right?  If the agreement says do X, the power of the board of directors is real legally removed from them, right?

MR. GLICKSMAN:  It says "subject to law."

MR. CASS:  Mr. Chairman, that question had in it the words “legally removed”.  By its very nature, that is a legal question for argument, rather than a factual question for the witnesses.  Mr. Shepherd used the word “legally” himself.

MR. SHEPHERD:  Not correct at all, I’m sorry.  But if the board of directors and management has to know what they are legally allowed to do.

And so, these are senior managers of the company.  They should know whether they are legally prohibited from doing some things under this agreement.  I think they know that.

MR. BASILIO:  That's correct.  The document is essentially a delegation of authority to the board and management, and specifies expectations in terms of how the shareholders expect the board and management to conduct themselves.

MR. SHEPHERD:  All right.  My next question is on page 13 and this is just sort of a clean up question.  I want to make sure I understand 2.6(2).

This says how many directors everybody has.  And if I understand this correctly, what this says is as long as the shareholdings don't change, these are the number of directors, minimum six years.  So if the shareholdings change within six years, these are still the number of directors.  Isn't that what this says?

MR. BASILIO:  I believe you're correct. 

MR. SHEPHERD:  Obviously, the shareholder can agree to something else.

MR. BASILIO:  That's correct.

MR. SHEPHERD:  But right now, that's the deal.

The next is page 17, and I have a number of questions on the guiding principles, and the first is these guiding principles cannot be changed without unanimous approval of the shareholders; is that right?  Under section 9.5, any change in the wording of this agreement requires shareholder -- unanimous shareholder approval, right?

MR. BASILIO:  Correct.

MR. SHEPHERD:  So these are set in stone right now, unless all the shareholder agree otherwise.

The first is a management principle, and it starts with the normal rule that I've seen lots of times, the best interest of the Corporation,  But then it says, oh, by the way, that includes consumers and ratepayers of the corporation and its subsidiaries.

And I'm not sure I understand that.  Can you help me understand that?  The law is pretty clear that the directors act in the best interest of the corporation.

MR. BASILIO:  That's correct, but the -- and again the scope of this document is both regulated and non regulated business interests.  So it is broader than just the regulated distribution company.  But generally speaking --


MR. SHEPHERD:  Of course.  Can I just clarify?  That word "subsidiaries" includes LDC Co., right?

MR. BASILIO:  Of course.

MR. SHEPHERD:  Wherever we see that, that includes the LDC.

MR. GLICKSMAN:  And the opening phrase says "subject to any required approval by the OEB."

MR. SHEPHERD:  Understood.

MR. GLICKSMAN:  "And fiduciary obligation to the members -- of the members of the board under the Business Corporations Act."

MR. SHEPHERD:  So the fiduciary obligations of the members of the board are to act in the interests of the corporation, not in the interest of the ratepayers, right?

MR. CASS:  Well, again, Mr. Chair, Mr. Shepherd is stating legal propositions to the witness.  I understand that he can ask them factfully, you know, what is your understanding of these things.  But I don't think he can assume that they know legal propositions, or can debate legal propositions.

He can ask a factual question around a legal proposition.  I agree with that.

MR. SHEPHERD:  All right.

MR. BASILIO:  There's -- sorry.

MR. SHEPHERD:  I'll leave that.

MR. BASILIO:  I was just going to add on, Mr. Shepherd, I think it's important, but there is guiding principle number 2 which speaks to customers, and very clearly, customers are a priority of the organization.

MR. SHEPHERD:  I was going to get to that.  In fact, when I read this, I thought why on earth would you want this confidential.  You want this on the public record.  This is the first shareholders' agreement of an LDC that I've ever seen that has anything like this in it.

MR. BASILIO:  In fact, I think you'd find that this aligns very closely to certainly the Horizon shareholder declaration.

I thought that that had been filed actually when we did our MAADs application and –- maybe Mr. Glicksman can comment.

MR. GLICKSMAN:  We had a line for and we have a section on guiding principles in the PowerStream shareholder agreement.

MR. SHEPHERD:  I didn't see anything like this in either of them, but maybe I just missed it.  But let me turn to number 2. 

It says that the customers are the operational priority of the corporation.  So for example, in LDC Co., the customers are your operational priority, right?

MR. BASILIO:  I'd suggest that customers are our priority of any business we undertake.  But certainly in LDC Co., that would be the case.

MR. SHEPHERD:  And the corporation will endeavour to ensure the customers receive superior customer service, and so on and so on -- reliable, effective, efficient, innovative, all that stuff.

And that's all good.  This -- this gives the customers legal rights.  Do you agree?

MR. BASILIO:  No, I don't think I -- I'm not a lawyer, but I don't believe it gives the customers legal rights.

MR. SHEPHERD:  So you are not aware of any principles that would allow customers to enforce this?

MR. BASILIO:  I'm not aware.  But then again, I'm not a lawyer.  However, as you know -- I mean, there are a variety of regulations, Energy Board regulations that require the LDC to conduct its business largely in a manner that aligns to customers with respect to the provision of electricity distribution service.  I mean ...

MR. SHEPHERD:  I was talking about non-regulatory rights.  I'm talking about the right of a third party beneficiary to a contract.  If you’re not aware --


MR. BASILIO:  I don't believe it gives customers a legal right.  But I'm not a lawyer.

MR. SHEPHERD:  That also says that you are not allowed to harmonize the distribution rates for distribution customers until the differences are immaterial.

Now, we had a discussion about this at the technical conference --


MR. BASILIO:  Yes.

MR. SHEPHERD:  -- in which you were asked how are the differences going to become immaterial.

And I still don't really have an answer.  So perhaps you could help me with how's that going to happen.

MR. BASILIO:  I don't have an answer either at this point, projecting out.  I mean it -- this -- this is -- this is something really that's going to be the subject of a future rate application, I suspect our next rebasing application, so I'm not even -- I'd suggest that perhaps this isn't in scope for this proceeding.

MR. SHEPHERD:  No, I'm sorry, it is in scope because this -- this requirement by your shareholders that they must unanimously approve to change says you can't file a rebasing application to harmonize rates on your current forecasts, because your current forecasts don't have the rates converging, do they?

MR. BASILIO:  No, they don't.

MR. SHEPHERD:  So, then --


MR. BASILIO:  Well, they don't have the cost structures converging. I mean, rates embody a lot of different components.  But certainly the cost structures don't converge based on the current forecasts in the foreseeable future. 

Generally speaking, that would be one basis to determine whether the rates are actually going to converge.

MR. SHEPHERD:  And the rates are going to be on price cap, so everybody is going to have pretty well the same except for ICMs, which means those rates cannot converge, can they?

MR. BASILIO:  I don't know that they cannot.  Again, my crystal ball is probably as good as yours, based on, as you say, the forecasts at this point, which are long term forecasts.  The cost structures certainly don't converge.

MR. SHEPHERD:  But you've led this Board believe that on your rebasing, you're going to harmonize.

MR. BASILIO:  No, I don't believe we've led the Board to believe that.

MR. SHEPHERD:  That's what I understood.

MR. BASILIO:  No, the evidence has been pretty clear.  And in fact, in the business case, I believe, you know, that we'll look at harmonization on the next rebasing.  But again, it's -- if the rate differences are immaterial.  I don't believe we've led the Board down that path at all. 

I would be happy to see a reference, to a transcript or otherwise, where we've done that.

MR. SHEPHERD:  That's a very different transaction than any merger transaction that we've seen.  I mean, with the exception of Hydro One and Hydro One Brampton, in essentially every case, -- and PowerStream has been the player for most of them, as soon as you have an opportunity to rebase, you bring the rates together, you harmonize.

MR. BASILIO:  It was the principle in the Hamilton and St. Catharines merger in 2005 not to harmonize the rates until the rate differences are immaterial.  And we harmonized in 2007, I believe.

MR. SHEPHERD:  And that wasn't ten years.


MR. BASILIO:  No, it wasn't, but at the time the Hamilton and St. Catharines rates and cost structures were more aligned.

MR. SHEPHERD:  Okay, so now you have a situation where the rates for -- the lowest rates and the highest rates are in some cases 20 percent different.  There is no circumstance that you can currently forecast in which those would converge; right?

MR. BASILIO:  Well, again, this is highly speculative looking out.  These -- there could be changes to cost allocation methodologies.  I mean, there could be a variety of changes to rate-making principles where, you know, the -- that, you know, these things converge, but I think I've -- hopefully I've answered the question so far that you're asking me if I see a scenario where they converge.  I've responded, you know, somewhat indicatively that for the foreseeable future in the projections we don't see the cost structures of all four converging, which is an indicator that perhaps the rates won't converge or be immaterially different, you know, out into the foreseeable future.  That's really the best way I can answer that question at this point in time.

Whether they are or not in ten years, I can't comment on year ten from now.  I can comment on projections through to year ten, but when I'm back here in year ten, assuming I'm back here, then, you know, I think we'll have that discussion.

MR. SHEPHERD:  I won't be back here, I'm hoping.

All right.  The next is page 18(4) in the middle community.  And this requires the company to be a facilitator of economic development.  And I'm not sure I understand how you reconcile that with the ratepayers' interest.

MR. BASILIO:  Well I think, you know, by way of example -- and I think this would be a good question as well for panel 2 -- facilitating economic development are -- the communities we operate in are certainly important stakeholders in the utility, to the extent that we do work that corresponds to work that they, you know, they're doing that frankly benefit the communities, you know, the ratepayers and the taxpayers alike.  When, you know, when roads are being torn up sometimes that's opportunity to replace electricity infrastructure.

I mean, there's a, you know, a sort of a symbiotic relationship with the communities that you operate in, and I think that, you know, that probably doesn't just apply to an LDC, but I suspect businesses generally, large businesses with large profiles generally, that operate within a community that employ -- you know, that are significant employers in the community would have this as a principle.

MR. SHEPHERD:  Oh, understood.  Every company should be a good corporate citizen, but that then there's a next step, and Hamilton, indeed, is an area in which this is a live -- has been a live issue in the past, a next step, where you say, well, we better make sure that we deal with our cost allocation in a way that reduces the cost to large customers, because they're the ones who are the big employers in town.  They have to --


MR. BASILIO:  Well, that is not how we conduct our business, and, you know, if you are speaking about Horizon specifically, we were in on a cost allocation issue on that not so long ago, and ultimately the Energy Board is the ultimate arbiter as to what is fair for customers.

MR. SHEPHERD:  The last --


MR. GLICKSMAN:  One other point of clarification here.  It does say throughout the local communities in which the corporation and its subsidiaries operate, and not in a way that would favour one community over another, and community is not just shareholder community; it is all of our communities, even those that aren't represented by shareholders, so, for example, Town of Richmond Hill or Brampton or Alliston.

MR. SHEPHERD:  Okay.  Aurora.

MR. GLICKSMAN:  Aurora.  That's correct.  Anyone -- so it's -- so this was meant to say, and the shareholders agreed, that we operate as a good corporate citizen in all of our communities.

MR. SHEPHERD:  Understood.  And then on the guiding principles, the last is on page 19, the last question I have.  And that -- these guiding principles are going to be reviewed in terms of -- now, as I understand what this says, it's review the principles to determine the details, the standards, the practices that deliver on these principles; is that right?

MR. BASILIO:  Generally speaking, that's what it says, yes.

MR. SHEPHERD:  And those don't be need to be approved by the shareholders, right?  The board of directors approves those.

MR. BASILIO:  That's correct.

MR. SHEPHERD:  Okay.  So we talked about the board causing management to adhere to the strategic plan -- this is on page 20 -- and I take it you've agreed that that includes the subsidiaries; right?

MR. BASILIO:  Yes.

MR. SHEPHERD:  Now, then I want to go to the things that require unanimous approval by the shareholders.  This is section 2.20.  So -- and here's another example of one where I would have thought that you'd want this front and centre and publicly known, especially since we talked about it the other day.

On page 21, under (g), am I right in understanding that until you receive 75 percent -- you achieve 75 percent of the synergies in this -- set out in this application, you are not allowed to do another MAADs transaction?

MR. BASILIO:  Without the -- right.  And as you stated, but without the approval of the unanimous -- or the unanimous approval of --


MR. SHEPHERD:  All the shareholders have to say okay.

MR. GLICKSMAN:  And currently for PowerStream that requires unanimous shareholder approval.  Today PowerStream alone, to do any mass transaction, requires unanimous shareholder approval, not even tied by any synergies, so this is -- is until 75 percent of the synergies we require unanimous.  Afterwards it only requires two-thirds.  So it's less of an encumbrance than what PowerStream has today.

MR. SHEPHERD:  Which is a good thing, right?

MR. GLICKSMAN:  Yes.

MR. SHEPHERD:  So you can't even ask -- well, I suppose you can ask them, but they are going to -- if you say, oh, we've only got 50 percent of the synergies but we have an opportunity...

MR. GLICKSMAN:  No, no, that's why it was written -- we have -- we will have the ability to go and ask the shareholders.  If there is a business opportunity for a consolidation, they just want to be -- have that right to approve on an unanimous basis.  It doesn't mean we can't do it.

MR. BASILIO:  It's fair to say that for both customers and shareholders most of the benefits are tied to achieving the synergies.  That's really what's driving the application.  So our shareholder -- the shareholders want management very focused on those synergies.  They want their attention laser-focused on getting those synergies, and that's the nature of the prohibition.

MR. SHEPHERD:  All right.  And then we see in (h), we see what we talked about on Wednesday, which is for the first ten years every shareholder has a veto over a change in any of the head offices; right?

MR. BASILIO:  That's correct.

MR. SHEPHERD:  Okay.  Now, then we have a next section, which is a two-thirds-approval section.  So the number (e) for example, says you can't ask the Ontario Energy Board for permission to go into a new business area unless you have two-thirds shareholder approval; right?  That's 71.4 -- 71(4) is a Board permission to go into new businesses.

MR. QUESNELLE:  Can you tell us where we are --


MR. BASILIO:  Yes.

MR. QUESNELLE:  -- in the document, Mr. Shepherd?

MR. SHEPHERD:  Sorry.  This is page 22 at the bottom.  My apologies.

MR. QUESNELLE:  Okay.

MR. SHEPHERD:  Is that right?

MR. BASILIO:  That's correct; that's what it says.

MR. SHEPHERD:  Yeah, okay, and then on (g), the next page, page 23, it says once you've got your 75 percent you can do any transaction up to 75 million, but if you want to go over that for a MAADs application you have to still have two-thirds approval; right?

MR. BASILIO:  That's correct.

MR. QUESNELLE:  This is what you said a minute ago, Mr. Glicksman, right?

MR. GLICKSMAN:  (Nodding)

MR. SHEPHERD:  So that's still -- the shareholders are still controlling that, but they have less control than they have had in the past, and this is true in Horizon, right?  The shareholders have to approve the transaction.

MR. BASILIO:  That's correct.

MR. SHEPHERD:  And same in Enersource.  I believe.

MR. BASILIO:  I believe so.  Sorry, we don't have a member of the Enersource --


MR. SHEPHERD:  I think that's true.

MR. BASILIO:  Yeah.

MR. SHEPHERD:  Now, you've talked about the relocation of the head offices, and the subtext is for the first ten years the ratepayers aren't paying for this anyway because -- because we're on price cap, so if we keep the three head offices, you know, it's the shareholders that eat any additional costs.

MR. BASILIO:  I don't think that was a consideration in the drafting and negotiation of this provision.


MR. SHEPHERD:  Okay, that was the subtext that I understood.  But after ten years --


MR. BASILIO:  Sorry, do you have a reference from us for how you understood that, Mr. Shepherd?  I just want to make sure the record is clear on this point.


MR. SHEPHERD:  No, I'm intuitive on these things.  If you’re saying that’s not --


MR. BASILIO:  We'll look to the intuitive record for That one, yes.


MR. SHEPHERD:  But on page 23 under (n), it says after ten years you still need two-thirds approval.  The ratepayers are paying for the head offices, but now you need two-thirds approval.  So each individual municipality doesn't get to veto.


But, for example, if you decided we should have one head office in Mississauga, the municipalities that would be losing head offices can simply say no forever, right?


MR. BASILIO:  They can say that.  Of course, there are associated risks with those decisions, including the ongoing recoverability of the associated costs from ratepayers.  And I think as well that that is a consideration.  Any investment decision is going to be based on -- ongoing investment decisions is going to be based on a variety of factors, including need.


MR. SHEPHERD:  But your argument is that you need all three anyway, so...


MR. BASILIO:  Well, again, I suggest you defer that to panel 2 for the specifics.  But our view is that those three buildings are needed.  They're well justified.  They're important community presences.


It is important to the communities, there is no -- you know, there's no mistaking that.  These are significant presences in each community and so the shareholders are interested in that.  But there is real need for those offices, as panel 2 will convey when they're crossed.


MR. SHEPHERD:  On page 24, there is an individual shareholder veto, and if I understand this correctly, and tell me whether I'm right -- I'll give you an example.  If you decided that all the rest of the entity is working fine, but St. Catharines is really sort of an outlier and really doesn't belong in this mix and you want to sell it, for the first five years, you can't without the city of St. Catharines saying yes.


MR. BASILIO:  That's correct.


MR. SHEPHERD:  And the same is true of Barrie, for example; the City of Barrie would have to say yes, right?


MR. BASILIO:  Umm... yeah, I believe that's correct, yes.


MR. SHEPHERD:  But with respect to Brampton, because Brampton isn't a shareholder, they would not have a veto. But you have a similar non-flip provision in the purchase agreement, right?


MR. BASILIO:  That's correct.


MR. SHEPHERD:  And you can't sell Brampton for how long?


MR. BASILIO:  Five years.


MR. SHEPHERD:  So it's the same thing.


MR. BASILIO:  Correct.


MR. SHEPHERD:  Although it is Hydro One that has that veto.  It is not the City of Brampton, right, the non-flip provision?


MR. GLICKSMAN:  The province.


MR. SHEPHERD:  I'm sorry, the province.  That's what I mean.  Okay.


 So now I'm getting into one of the articles which is confidential, but I've told you about these questions, and I -- this is article 4.  And 4.1 has basically a right of the -- tell me whether this is correct, and I'll say it pretty well exactly the same way I said it to Fred earlier.  Under the --


MR. BASILIO:  Do we need to go in camera?


MR. SHEPHERD:  No, this is the part that you said you didn't need to go in camera.


MS. BUTANY-DeSOUZA:  But for the benefit of everyone on the screen, you are on page 40, is that right?


MR. SHEPHERD:  Forty-one, actually.  And so -- so I believe what this says is that for thirty years, the municipal shareholders, the principals at the top end who are municipalities, have the right to provide the first 361 million of financing of the company on whatever terms you would get from the market, with some restrictions.  Is that fair?


 MR. BASILIO:  Yes, market-based terms.  But what's actually interesting about this provision and perhaps, Mr. Shepherd, you are aware and perhaps Panel members, is that municipalities are restricted under the Municipal Act from making any loans to LDCs.  And so the genesis of this was that the existing Markham, Vaughan, Barrie shareholders have inter-company notes with PowerStream, and the remaining shareholders just wanted a right, should life ever change in terms of the Municipal Act. 


So as a practical matter – I mean, again, my crystal ball is probably as good as anyone’s.  I don't see those provisions or restrictions changing under the Municipal Act.  They were put in there quite specifically.


As a practical matter, we don't see how the municipalities could loan to LDC Co. for the foreseeable future.


MR. SHEPHERD:  The Markham, Vaughan, Barrie notes are grandfathered, right?


MR. BASILIO:  That's correct.


MR. SHEPHERD:  And Hamilton, St. Catharines and Mississauga can't come in after the fact, because they're subject to the new rules.


MR. BASILIO:  Exactly.


MR. SHEPHERD:  Well, they're not new any more, but...


MR. BASILIO:  That's right, they've been in existence for -- I mean, I can't remember how long, but yes.


MR. SHEPHERD:  A long time.


MR. BASILIO:  Yeah.


MR. SHEPHERD:  Okay.  So I take it then that because this is really just protecting rights, you're not anticipating that this ability to be the first financiers is going to restrict your ability to finance on the markets?


MR. BASILIO:  No.


MR. SHEPHERD:  None?


MR. BASILIO:  None whatsoever.


MR. SHEPHERD:  Okay.  And then -- and the 30 years is because that's how long the current notes are; is that right?


MR. BASILIO:  The 30 years was a negotiated matter.


MR. SHEPHERD:  Okay.  And then the next section, section 4.2 is a pre-emptive rights provision that says if you issue voting shares or other securities of the corporation, the shareholders get basically first call on that issuance.  They get to take the shares or debt that are being offered first, before anybody else.


MR. BASILIO:  Correct.  However, I just want to bring reference to section 4.1(2), and so with respect to debt securities, the corporation --


MR. SHEPHERD:  4.1?


MR. BASILIO:  4.1 on page 40, at the bottom of page 40.


MR. SHEPHERD:  Okay.


MR. BASILIO:  Sub (2) subject to section 4.13:

"The Corporation shall exhaust all commercially-reasonable efforts to obtain debt financing from third-party providers prior to obtaining financing from any of the shareholders or affiliates."


MR. SHEPHERD:  Doesn't 4.2 say that if you go to the market, the shareholders are entitled to participate fully -- in fact take it all, if they want?


MR. BASILIO:  Umm...


MR. SHEPHERD:  That's how I read it.


MR. BASILIO:  Well, it's not how I read it.  Certainly that was not the intention here.  The intention was that with respect -- subject to the municipal note issue here, otherwise we’re exhausting market-based efforts to raise capital before moving to the pre-emptive rights.


MR. SHEPHERD:  All right.  That conveniently is -- no, sorry, one other question on schedule C, dividend policy.


MR. BASILIO:  Yes.


MR. SHEPHERD:  Most shareholders' agreements that I've seen provide a target dividend for the board and -- but still allow the board of directors the discretion to declare dividends in their judgment.


This appears to say to me --


MS. SPOEL:  Mr. Shepherd, for everybody's -- can you tell us what page you're on?


MR. SHEPHERD:  I’m sorry.  It’s schedule C, page C1.


MS. SPOEL:  But what page of the document?


MR. SHEPHERD:  There is no page.


MR. BASILIO:  It’s actually not numbered, sorry.  It is just C1 on the --


MS. SPOEL:  We don't have a copy and have a hard time getting it up on the screen.


MR. SHEPHERD:  It will come up in a second.  There it is right there.


This appears to say to me, and I could be wrong, it appears to say to me that you don't really have any choice.  You have to pay dividends to meet your 60 percent target unless one of these five things occurs.  Is that fair?


MR. BASILIO:  No, no, the directors have discretion, if 50 percent is appropriate, all things considered then.  But generally speaking, the criteria for payment, the five items is the criteria for the payment of any dividend, period.  So it would not pay a dividend, period, if resulted in non-compliance with statutes and obligations.


MR. SHEPHERD:  I -- Mr. Chairman, I have no --


MR. GLICKSMAN:  Under the policy, it says:

"Subject to the criteria, the declaration of payments of any dividends is at all time subject to the discretion resolution of the board."

MR. SHEPHERD:  Sorry, subject to the it criteria for the payment of dividends.  The criteria for the payments of dividends is --


MR. GLICKSMAN:  Subject to the resolution of the board.


MR. SHEPHERD:  So the criteria for the payment of dividends says payments will be made; that's mandatory.


MR. GLICKSMAN:  No, it is subject to the total discretion and resolution of the board.


MR. SHEPHERD:  It's actually subject the other way.  That's what it says, isn't it?


MR. CASS:  I think we're getting into an argument about words here, Mr. Chair.


MR. SHEPHERD:  I was moving on, but Mr. Glicksman wanted to parse the language and I think he's parsed it backwards.


MR. CASS:  Well, I don't agree with your -- with Mr. Shepherd's reading either, Mr. Chair.  But I don't think we need to argue it right now.  We hear what Mr. Shepherd is saying.


MR. SHEPHERD:  All right, Mr. Chairman, those are all my questions on the public part of this document.  I have a couple of questions on schedule D, but you may wish to do those after the break.


MR. QUESNELLE:  Why don't we break until 11:20.


We'll resume at 11:20 in camera, so those who have not signed declaration, I suppose if they will -- put a note on the door when we are out of camera I suppose, is the way we signal that.


So, again, we will start again at 11:20 in camera.  Thank you.

--- Recess taken at 11:03 a.m.
--- On commencing in camera at 11:23 a.m.

Page 41, line 12 to page 56, line 10 have been redacted.


Page 41, line 12 to page 56, line 10 have been 


redacted.

--- On resuming public session at 11:49 a.m.


MR. QUESNELLE:  And as the conversation with the -- about -- around the transcript, as I mentioned earlier, so we'll have two different documents, and the distribution will be done accordingly to the way presented outside.

Thank you.

MR. SHEPHERD:  Thank you.  So witnesses, I wonder if you could turn back to our compendium.  Remember our compendium?  K1.4.  And I'm on page 18 of that document.  This is one of the public pages from the Project Titan business case model; right?

MS. BUTANY-DeSOUZA:  Yes.

MR. SHEPHERD:  Is anybody going to admit to who thought up the name Project Titan, or is that a secret?

MR. BASILIO:  I actually don't.  I can't recall where it came from.

MR. SHEPHERD:  All right.  You were asked in various places about customer engagement with respect to this transaction, and basically you've said it's not in scope.  And you didn't want to talk about it.

So on -- in this document it appears to say -- and I'm looking bottom right, about four lines up, that you did, in fact, have meetings with stakeholders; is that right?

MR. BASILIO:  I was fairly sure that we did speak about some customer engagement in either the technical conference or perhaps interrogatory, but the answer is, yes, there was certainly in the Horizon territory customer engagement.

Maybe Mr. Glicksman can comment on PowerStream.

MR. GLICKSMAN:  Well, there were public meetings.  There were public meetings that were offered in the other territories, and meetings of council were open to the public, and there were numerous meetings in the city of Markham.

MR. SHEPHERD:  Well, I guess I was asking about 
this -- this is -- CFO was meeting with the stakeholders, so this is something different, right?  That's not the public meetings, that's something else.

MR. BASILIO:  Oh, that's correct, yes.  That's -- let me just read the context of this.

MR. GLICKSMAN:  Stakeholders here for PowerStream would have referred to the staff of our shareholders.

MR. SHEPHERD:  Oh, so this is not customers?

MR. GLICKSMAN:  In this case not, and where you are referring to CFOs in their meetings with stakeholders.

MR. SHEPHERD:  Okay.  All right.  Thank you.

Let me turn to -- and I'm pretty sure you are going to punt this to panel 2, but I'm going to ask anyway and they'll be forewarned.

You have proposed a small reduction in your number of executives.  And I believe -- and correct me if I'm wrong, but I believe that after you've adjusted all your executives you will still have more executives than any other LDC in the province by quite a margin; is that right?

MR. BASILIO:  I think we'll pass that to panel 2.

MR. SHEPHERD:  Okay.  Can you tell me whether any of the executives are being retained because they have provisions in their contract that prevent you from removing their positions or removing them?

MR. BASILIO:  panel 2.

MR. SHEPHERD:  Okay, in looking at the savings available in this transaction, after this transaction, who considered the executive component?  I mean, obviously the executives with be considering how to save money on the other staff; I get that.  But somebody had to figure out, well, how many executives do we need and presumably, you didn't have the executives do that.

MR. BASILIO:  panel 2, but perhaps I could provide one example.  For example, you know, Mr. Glicksman, Mr. Woolf, and myself, along with Mr. Villett would have been involved in, for example, the determination of the CFO organizational structure, the organizational structure according to the CFO.  And I can assure you coming out of this transaction, there is only one CFO.

MR. SHEPHERD:  Who is that?

MR. BASILIO:  We don't know; TBD.  But beyond that, I'll pass it to panel 2.

MR. SHEPHERD:  Okay.  So the CFOs have talked about it and in the end, there is going to be one CFO.  So why isn't there only one CEO?

MR. BASILIO:  Well, I think there is just one CEO.

MR. SHEPHERD:  No, there are three.

MR. BASILIO:  No, there is one.  Then there is a president of LDC Co., and then there is a president of what I believe is called the sustainability and innovation office.

MR. SHEPHERD:  So those aren't CEOs?  Because it looked to me like they are CEOs.


MR. BASILIO:  They are not.

MR. SHEPHERD:  All right.  Let me move to another area and that is in my very careful notes.  One of the things you are asking for is a transfer of your current rate orders to Mergeco; is that right?

MS. BUTANY-DeSOUZA:  Yes, that's correct, or to LDC Co.

MR. SHEPHERD:  That's one of the approvals this Board is being asked to provide, right?

MS. BUTANY-DeSOUZA:  Yes, that's correct.

MR. SHEPHERD:  And the -- can you tell us where in your evidence -- Mergeco is a new LDC that you are planning to form, right?

MS. BUTANY-DeSOUZA:  Yes, that's correct.

MR. SHEPHERD:  And so you are proposing that the rates for that new LDC be set by transferring the rate orders of the merging companies to Mergeco; right?

MS. BUTANY-DeSOUZA:  Yes.

MR. SHEPHERD:  Okay.  So have you provided any evidence in this proceeding on whether those rates in Mergeco will be just and reasonable?  And if so, could you please point it out?

MS. BUTANY-DeSOUZA:  This is this isn't a rate-setting proceeding, so no, we haven't provided additional evidence.  We've asked that the existing rate orders be transferred to LDC Co., and that LDC Co. will operate under its new distribution licence.

MR. SHEPHERD:  How does the Board set the rates for Mergeco if doesn't have evidence that they're just and reasonable?

MS. BUTANY-DeSOUZA:  It has the evidence from the preceding rate applications.

MR. SHEPHERD:  But your evidence in this proceeding is that the costs are going to change dramatically, right?

MR. BASILIO:  The costs of the combined organization will change, that's correct, and I think the Board has provided a policy as to how those costs are allocated, you know, under what conditions and terms those costs are allocated between shareholders and customers.

MR. SHEPHERD:  Yes, I'm not asking about the policy; I'm asking about the statute.  The statute, which the Board has no choice but must follow, says if you set rates, you have to determine that they're just and reasonable.

I'm asking where is your evidence that the rates after the merger are just and reasonable.


MR. CASS:  Well, Mr. Chair, it's already been stated very clearly that the applicants are not asking the Board to set rates in this proceeding.

MR. QUESNELLE:  Mr. Shepherd?

MR. SHEPHERD:  If you transfer the rate orders from -- to a new entity, you are setting the rates for that new entity.  There is no question that you are obligated to determine that they're just and reasonable.

MR. QUESNELLE:  You are saying there is no question, or is that --


MR. SHEPHERD:  It seems straightforward to me; the statute is clear.  You are not allowed to set rates unless they are just and reasonable.  You are setting rates for Mergeco.


MR. CASS:  We can certainly address that in argument.  I don't know if the witnesses are able to help with that.

MR. BASILIO:  We are not asking for any rates, Mr. Shepherd.

MR. SHEPHERD:  I don't want to argue it today; that wasn't my point.  My point was to get on the record that the applicants have not provided any evidence that those rates that they are asking for for Mergeco are just and reasonable.  They have provided no evidence of that.

MR. QUESNELLE:  They are not seeking relief for new rates.  They are asking for a transfer of existing rates to a different company.  I recognize your argument.  Your view is that that is setting a rate; is that what you are arguing?

MR. SHEPHERD:  It is.  Mergeco doesn't have rates.  You are going to set rates in this proceeding for Mergeco.


MR. QUESNELLE:  I think we've received the answer from the applicants that we require.

MR. SHEPHERD:  Mr. Chairman, just sort of by way of context, our view -- and I'm sort of, I guess, foreshadowing argument -- is that the no-harm test applies to the transaction.  The moment the transaction is done, the no-harm test is no longer relevant. What's relevant is the statute, and the statute says just and reasonable rates.  So that's all we're -- that's where we're going with this.

All right.  Let me turn to customers again -- oh, no no, no.  Actually, let me talk about dividends first.

So can you take a look at page 23 of our materials?  And this is – unfortunately, the printing is funny in this document.  I don't know why, but I think it was funny on everybody's copy.

But, what this is is a forecast of dividends in status quo scenario and in Mergeco scenario, right?  This is right from your business case model.

MS. BUTANY-DeSOUZA:  Sorry, have you put this table together, or did we?

MR. SHEPHERD:  This is from your IR responses.

MS. BUTANY-DeSOUZA:  Okay.

MR. SHEPHERD:  This is from CCC 13, and it's also in your model.

MS. BUTANY-DeSOUZA:  Okay, we have it.  Sorry.

MR. SHEPHERD:  So you agree that this is a calculation of the incremental dividends to the shareholder on your current forecasts, right?  If you see in table 4 on page 24, it is $259.2 million, right?

MS. YAMPOLSKY:  Yes, that's coming directly from the model; that's our calculation.

MR. SHEPHERD:  Okay.  And that $259.2 million, that's assuming dividends are 60 percent of after-tax income, right?

MS. YAMPOLSKY:  Yes, that's 60 percent.

MR. SHEPHERD:  And so the incremental after-tax income, 60 percent of it is going to be 259.2, right?  That's what the model says.

MS. YAMPOLSKY:  Yes.

MR. SHEPHERD:  And that means -- if we gross it up, that means the incremental income that benefits the shareholders is $432 million.  Will you accept that, subject to check?

MR. BASILIO:  No, no.

MS. YAMPOLSKY:  Subject to check.

MR. BASILIO:  No, no, in the status quo scenario, the PowerStream dividend policy is 50 percent.  That's their current dividend payout ratio.  Moving to Mergeco for the combined entity, the dividend payout ratio target, as we spoke about earlier, is 60 percent.  So a portion of that difference corresponds to a change in dividend policy as it relates to PowerStream.

And maybe I'll just finish here that a portion of that as well, Mr. Shepherd, as you probably know, is a dividend on the incremental earnings acquired by the three shareholder groups corresponding to Hydro One Brampton.

MR. SHEPHERD:  And that would be about what? Fifty million?

MR. BASILIO:  So I did a quick calculation this morning just because I didn't have -- I wasn't able to do it in the model quickly.  But considering the incremental financing for the transaction, this is very rough, Brampton would contribute on a net basis about $8 million a year of income.  And so 60 percent of that would be roughly 5 million per year --


MR. SHEPHERD:  Okay.

MR. BASILIO:  -- incremental dividend.

MR. SHEPHERD:  What I just said, $50 million contributed by Brampton, is about right?

MR. BASILIO:  Yes, that sounds about right.  And so the other reconciling item then for I think where you're going would be the delta in the PowerStream dividends as a result of their dividend policy change for them.

MR. SHEPHERD:  You will agree with me, won't you, that the shareholders benefit in -- don't just benefit from the dividend, they also benefit from the fact that the value of the company is going up because retained earnings go up because they have to, to maintain your 40 percent, right?  And because the value of the enterprise goes up, right?  And they are getting that too.

MR. BASILIO:  Well, ultimately shareholder value is driven by cash flow and market-based expectations for return.  I did two other calculations this morning that I think you might find useful for wherever you're going.

If we look at the net present value of the difference in net income -- and this is across the forecast period, not the ten-year period -- it's $276 million.  That's discounting at a 9.3 percent rate.

MR. SHEPHERD:  Sorry, the net present value of...

MR. BASILIO:  The difference in net income.

MR. SHEPHERD:  The net present value is 276.

MR. BASILIO:  276.

MR. SHEPHERD:  So what's the gross amount?

MR. BASILIO:  I don't have that in front of me.

MR. SHEPHERD:  Well, you calculated the net present value.  How did you do that without having the gross amount?

MR. BASILIO:  I did it this morning in the model, but all I've got right here are my -- are my summary, and so I don't have the gross amount, which I know you'd like to talk about.

MR. SHEPHERD:  Because if the present value is 276 then the gross amount is about 450; isn't that right?

MR. BASILIO:  So subject to check, but let me just continue, because this is a discussion of balance, I think, here.

276 net present value of net income, Hydro One Brampton is an estimate would contribute 83 of that across that period, so you get to about 193 million on a net present value basis, and I think you will recall yesterday in cross-examination I did a present value calculation of the synergies over the ten-year period on an after-tax basis, and I think the number I gave was 178 million.  So pretty close, pretty close, because of course the Hydro One Brampton income acquired contributes nothing to synergies when you exclude that.

MR. SHEPHERD:  Well, sorry, sorry, so 176 is the synergies.  196; is that right?

MR. BASILIO:  193 --


MR. SHEPHERD:  193.

MR. BASILIO:  -- net income excluding the Brampton --


MR. SHEPHERD:  Excluding Brampton.

MR. BASILIO:  Yes.

MR. SHEPHERD:  193 is what the shareholders get, so they are actually getting more than 100 percent of the synergies; right?

MR. BASILIO:  Well, I mean, there is probably some noise between the 178 and the 193, and we were talking about $15 million over a 24-year period, but, yeah, shareholders are getting, let's say, based on the income delta -- forgetting dividends, because they get all the income one way or another -- 193 million.

I also provided a calculation yesterday, you will recall, and the Panel will recall, that if we look at customers on the same basis -- and as you know, using the same discount rate, gross or -- on a discounted or undiscounted basis the ratio is going to be the same between the two at a 9.3 percent rate.  Customers are benefiting to the tune of over $400 million --


MR. JANIGAN:  Yeah, no --


MR. BASILIO:  -- and that's at a rate that really doesn't apply to them.

MR. SHEPHERD:  That's not for ten years, is it?

MR. BASILIO:  No, that's -- the numbers I'm giving you are the full term here.

MR. SHEPHERD:  Oh, yeah?  Okay.

MR. BASILIO:  Full-term, and so even on this basis, because -- and I have a sense of where this line of questioning is going -- using the same discount rates for customers and shareholders, the ratio of benefit is in favour of customers two to one.  More realistically it's probably four to one, because they should be using a discount rate of 4 or 5 percent in this market.

MR. SHEPHERD:  And the shareholders shouldn't be.

MR. BASILIO:  Well, no, I mean, their expectation on cost of service is the 9 percent return, a dollar put in -- a dollar acquired is something less, but a dollar put into rate base, they would expect to earn --


MR. SHEPHERD:  So --


MR. BASILIO:  -- well, on a weighted average cost of capital basis it would be -- it would be --


MR. SHEPHERD:  So shareholder money is worth more than ratepayer money?  Why would you use different discount rates?  That sounds biased to me.

MR. BASILIO:  Well, it's the -- it's what is returned on shareholder investment.

MR. SHEPHERD:  But for customers, their money isn't so valuable, so you use a different discount.

MR. BASILIO:  I'm not suggesting it's not valuable.  I'm suggesting what appropriate expectations are.  I did use the same rate, actually.  The rate I'm most focused on is the 9 -- let's use the same rate.  It is still two to one in favour of customers.

MR. SHEPHERD:  This is on the assumption that there are basically no benefits to the shareholders after year ten; right?

MR. BASILIO:  There are no benefits from the synergies.  All that's left after year ten is the ongoing return on the Hydro One Brampton rate base which has been paid for by shareholder money.

MR. SHEPHERD:  So the fact that their shares are going up in value is irrelevant.

MR. BASILIO:  Well, I think we've talked about what's happening in terms of value here.  The value of the shares are really -- you know, they're probably somewhere between what somebody would pay in the open market and what the discounted cash-flow differential is.

MR. SHEPHERD:  All right.  I wonder if you could go to -- I wonder if you could go to page 28 of our materials.  And this was provided to you last Saturday, right?  So you've seen it?

MR. BASILIO:  Yes, that's right.

MR. SHEPHERD:  And so you are in agreement that this fairly represents the -- your own figures for the 34 -- 24 years to 2039.

MR. BASILIO:  That's correct, I think we may have provided -- and I can't recall what it was -- one comment in regard to the numbers, and that was, I think, in 2026, which is year 11, your model had included ICM revenue?

MR. SHEPHERD:  No, your model.

MR. BASILIO:  And the rev -- no, it doesn't actually.  It excludes it in the model, ultimately.  It is not in 2026.

MR. JANIGAN:  So didn't we have a discussion about this the other day?

MR. BASILIO:  There's not -- there's -- 2026 is year 11 in the model.

MR. SHEPHERD:  Yeah.

MR. BASILIO:  Maybe we did have a discussion, and there was some outcome as a result of that, but that's really the difference between the model and here --


MR. SHEPHERD:  So --


MR. BASILIO:  -- but --


MR. SHEPHERD:  -- so you were asked on Saturday to avoid wasting time before the hearing panel if there was any problems with this document tell us in advance, and you just --


MR. BASILIO:  I thought we did.

MR. SHEPHERD:  And you decided not to?

MR. BASILIO:  No, I thought we did tell you.

MR. SHEPHERD:  No.

MR. BASILIO:  I thought we talked about it on Wednesday.  Anyway, it is not a significant problem, I don't think.  It is just one --


MR. SHEPHERD:  All right.  Well, it is probably a significant problem, because my next question is:  Let's talk about some -- well, we'll get to it and see if it's a problem.

Take a look at the status quo section.  So you have a number of increases in here that are based on particular assumptions that you have in your model, right?

So for example, you have Hydro One Brampton with a 16 percent rate increase in 2020, 16 percent revenue increase in 2020, and a 9.3 percent rate increase -- or revenue increase in 2023; right?

MR. BASILIO:  So I see -- right, 9.3, 2023 over 2022 and 16, 2020 over 2019.

MR. SHEPHERD:  Right, and you have, for example, PowerStream having revenue increases over those 11 years of 4 percent average, right, more than 4 percent.

MR. BASILIO:  Four percent on a simple average, yes.

MR. SHEPHERD:  Okay, and Enersource 3.71, and Horizon 2.61, and Brampton 4.48.  Your status quo says everybody is going to have rate in -- have increases well above inflation; right?

MR. BASILIO:  Yes, I think a lot of that has to do with ICM.

MR. SHEPHERD:  Okay, so why do you think that the Board --


MR. BASILIO:  And -- sorry, sorry?  Right, of course...

MS. BUTANY-DeSOUZA:  If you are referring to status quo, the reason for those increases is because, as Mr. Basilio described on Wednesday, the basis of status quo is that we would be filing successive custom IR applications for the entities.  And that was the assumption --


MR. SHEPHERD:  They would be above inflation.

MS. BUTANY-DeSOUZA:  I'm sorry?

MR. SHEPHERD:  They would be above inflation.

MR. GLICKSMAN:  And the reason they are above inflation is because of the capital investment plans required.

If the Board, through those proceedings, did not allow those capital investment plans to be made, the rates would -- those rates would go down.  And that would be the same in the Mergeco case or in the status quo case.

MR. SHEPHERD:  So you are telling us that the only difference between the status quo and the Mergeco thing -- assumptions is -- is -- actually -- the thing that is common between the two is the capital, and otherwise they are just inflation less productivity?

MR. BASILIO:  That's right.  I think we went through how the model was built yesterday, that the starting point is the capital and operating plans trajectories across the forecast period for the four utilities, and that is what is used as the basis for rate-making determinations, these revenue-requirement calculations under the status quo, and then after aggregating those and deducting the synergies, OM&A and capital, it moves back through the rate -- the revenue requirement model to determine what the revenue is for Mergeco.

MR. SHEPHERD:  So you are saying if we go to your model, and I've done it, and look at the increases in OM&A that you've assumed, that they will all be below inflation or at inflation, right?

MR. BASILIO:  I don't believe so for PowerStream in the model originally. I think it was a little bit higher than that through its custom IR period.

MR. SHEPHERD:  And beyond.

MR. BASILIO:  Right, the initial custom IR, which is what we used in the model, the business case model.

MR. SHEPHERD:  And for --


MR. BASILIO:  It would have been the trajectory in the first four years for Horizon under its custom IR plan. And then I can't recall what it would have been for Enersource or Brampton.  It would have been whatever were in their plans, and then we would have had an assumption moving forward after those five-year plans that would have been essentially inflationary, less some assumption for productivity.

MR. SHEPHERD:  In OM&A.  You are saying that's what the model says, is that it's --


MR. BASILIO:  After year 5, I believe it's just an inflationary assumption.

[Witness Panel confers]


MR. BASILIO:  Two percent after year 5.

MR. SHEPHERD:  So no productivity.  No stretch, no productivity.

MR. BASILIO:  I don't know if that doesn't embody productivity.

It's a net inflationary assumption.  I mean, inflation is at all time lows here and it has been for a while.

MR. SHEPHERD:  Your inflation assumption in your model is 2 percent.  Your OM&A assumption is 2 percent, so there’s no productivity, there is no stretch; right?

MR. BASILIO:  No, I don't necessarily agree with that.  We chose 2 percent as the all-in inflation rate.

MR. SHEPHERD:  All right.  So this looks like it's saying -- I want you to go to the far right set of columns, "Distribution revenue per customer", and you will agree that that's a rough proxy for rate increases and decreases, weighted average rate increases and decreases, right?

MR. BASILIO:  It is not a weighted average; it is a simple average, I think.  It is not a dollar weighted average --


MR. SHEPHERD:  It is a dollar weighted average.

MR. BASILIO:  -- or a customer weighted average, is it?

MR. SHEPHERD:  If you have distribution revenue per customer –

 MR. BASILIO:  Oh, distributed revenue per customer averages?

MR. SHEPHERD:  Weighted, right?

MR. BASILIO:  No.  No, you would have had to take the sum product of -- in each individual year, the cost per customer and the rate impacts it to get to the average rate.  I don't think you can just simply average the rates to do that.  I think you'd find you'd get a different statistic if you -- I think what you did, Mr. Shepherd, is you took for years 1 through 10, you simply summed the rate of change and then divided by that number.  I think that’s different from a weighed average.

MR. SHEPHERD:  These numbers are from your model.

MR. BASILIO:  No, I'm just saying that – well, the number that isn't from my model is the average.

I would agree that you can either get the numbers above or the numbers that you've distilled, let's say for 2016 here, status quo and merged, the 519 and the 523; those are from the model.  The 398 and the 279 certainly correspond to the model.

 But all I'm saying -- and it is just a question of fact here that the 242 and the 174 aren't dollar weighted averages.

MR. SHEPHERD:  No, they are simple averages --


MR. BASILIO:  Yes, that’s my point.

MR. SHEPHERD:  The dollar weighted rates have changed for each year, right?  Is that true?

MR. BASILIO:  Sorry?

MR. SHEPHERD:  The rates have changed for each year along the way --


MR. BASILIO:  Are fine, they're from the model.

MR. SHEPHERD:  And they are dollar weighted?

MR. BASILIO:  Well, they’re year over year.  You've taken the 540 and divided by the 519.

They are the change in the status quo cost per customer and the merged cost per customer.

MR. SHEPHERD:  Actually, revenue per customer.

 MR. BASILIO:  Sorry, revenue per customer, that’s correct.

Okay.  So here's what I want to know.  First of all, you're proposing that under the status quo, the average rate of change of rates would be 2.4 percent over ten years for those four utilities.  That's greater than the Board's target.  Why did you assume that you'd get more than the Board targets?


MR. BASILIO:  I don’t know that the -- does the Board have a target?  The Board has an IRM formula, but does the Board actually have a target for -- does the Board actually have a data point for -- that's news to me that the Board has a data point for year over year change in rates.

MR. SHEPHERD:  As it has a formula, right?

MR. BASILIO:  It has a formula.  I couldn't tell whether you 2.42 is the Board's target or not, or above or below, particularly in years 6 through 10.

MR. SHEPHERD:  All right.  Based on your inflation assumption, this is -- you are saying that these four utilities on the status quo would get well above inflation in rate increases, right?

MR. BASILIO:  Under the custom IR assumptions, that's right.

MR. SHEPHERD:  And you're saying with Mergeco, the average will be approximately the price -- a little more, but approximately the price cap limit of 2 percent minus a stretch factor of .3, right?

MR. BASILIO:  The difference being the synergies of course, right.  So if you start with the assumption -- let's say, for example, that -- let’s say that the status quo is in fact not 242, but different assumptions were used for inflationary assumptions and in fact it was 2 percent, I think you'd find the delta is probably still pretty close to the same, right.  The merged scenario would then be lower, because we're starting with the status quo.

And I think this is my point that customers are going to benefit.  You can use a 2 percent, 3 percent, 4 percent of inflationary assumption under the status quo, but, you know, once you -- the synergies are really what we need to look at in terms of the customer value and that's what's driving the differences.

MR. SHEPHERD:  If those four utilities went on price cap tomorrow, they would get lower rate increases that you are assuming under Mergeco; isn't that right?

MR. BASILIO:  If the four of them went on price cap tomorrow? 

MR. SHEPHERD:  Yes, right now.

MR. BASZILIO:  Well, that’s right.  But Horizon is on a custom IR term for the next four years – three years.

MR. SHEPHERD:  So what you are saying is that with all these synergies, with all these benefits, the $195 million that you say the ratepayers are going to get --


MR. BASILIO:  In the first ten years.

MR. SHEPHERD:  In the first ten years -- That $195 million is still going to be more than inflation less a stretch, isn't it?

MR. BASILIO:  I'm saying that whatever the cost structure trajectory -- whatever the assumptions are for inflation, the synergies don't change.

I mean, the customer value is in the synergies.  My starting point really doesn't matter.

MR. SHEPHERD:  If your starting point is a strawman, it certainly does matter, doesn’t it, because the ratepayers don't care what might have happened.  They care what does happen, right?

MR. BASILIO:  Frankly, I don't know that I necessarily agree with your proposition, and I think that's it.  The bottom line is there are $426 million of synergies here.  There will be differences between the merged scenario and the status quo scenario in the first ten years.  They are different approaches to rate-making; they generally yield different results.

And so, I mean, my proposition on what the benefits are here, I haven't heard anything that changes my mind on that.

MR. SHEPHERD:  Well, yes, see, you are not the Board Panel.  I don't have to convince you.

MR. BASILIO:  But you are asking me the question and my -- just as I have to convince the Board Panel, of course.  But I think you are trying to extract from me a change in my perspective on what the customer benefits are here, and all I'm suggesting is that's not the case. 

MR. SHEPHERD:  Well, here’s what I don’t understand --


MS. LONG:  I'm sorry, Mr. Basilio, can I just interject here, because I'm trying to understand the status quo.  


So let's take, for example, Horizon; he’s on a custom.  I want to better understand what your assumptions are with respect to custom going forward.  So would you file a custom, let's say, in 2020 and 2025 and the assumption is that that custom application would be based on a DSP that would support certain capital requirements, and that this Board would approve the custom as asked for, and that would get you a higher-rate than being on price cap IR?  That's the assumptions that you're making?

MR. BASILIO:  That's the assumption, but I just want to elaborate.  As you recall, Ms. Long, with your involvement in our rate case, what we demonstrated in our application is that we have capital requirements that are much higher than inflation for a sustained period of time.

And so that's really why under a -- you know, if you assume that the Board approves that capital expenditure trajectory, it would yield a higher-rate result than if we simply went on price cap because we wouldn't be -- we wouldn't be recovering in rates that, you know, the growth trajectory of capital for the four years subsequent to filing a single year cost of service.

MS. LONG:  Understood.  Your assumption is that this Board would approve that trajectory and pacing as you've applied for it.

MR. BASILIO:  That is the assumption in the model.

MS. LONG:  Thank you.

MR. SHEPHERD:  So, here's why I am having some difficulty with this, Mr. Basilio.  You've also forecast the status quo from 2026 to 2039, right?

MR. BASILIO:  That's correct.

MR. SHEPHERD:  And the average rate increase for that period is 1.75 percent.  It is the same assumptions, right?  You are assuming custom IR, all that sort of stuff, for that period as well; right?


MR. BASILIO:  That's correct.


MR. SHEPHERD:  So then if that's the status quo for that period, why is it more for the next ten years, and why is the status quo for that period the same as what you say the merged rates are for the first ten years?


MR. BASILIO:  Sorry, why is the status quo less than the first ten years of the trajectory; is that what you meant?


MR. SHEPHERD:  The first ten years are a lot more than the --


MR. BASILIO:  Right.  So why does it -- why does it taper and why are the year-over-year increases less under the status quo.  It directly correlates to the capital programs, and so essentially the capital programs for the four utilities -- and I think the panel has seen that -- perhaps not this panel, but panels have seen evidence from -- in the PowerStream -- PowerStream application, ours -- I can't speak for Enersource.  Hydro One Brampton filed in 2015, and I think what you would certainly see in those is a rising trajectory.


I mean, there is an infrastructure deficit in the province in electricity infrastructure.  I mean, that's -- that's quite commonly understood, and so the trajectories in the near-term are -- the slope is much higher than moving forward when you start to get to a, you know, to a more steady state of asset replenishment.


MR. SHEPHERD:  Well, that's not entirely true, is it, Mr. Basilio, because you forecasted the status quo will go up for the next ten years by 2.42 percent, but then after that will go up by 1.75 percent, but for Mergeco it will go up by 1.74 percent for the first ten years and then 1.62 percent, so those differences should be the same if what you're saying is true.  If the capital deficit is handled already, it is going to be handled in both cases, right?


MR. BASILIO:  No, because it is a different rate-making assumption between status quo and merged, but your opening statement was "that's not true", and I just want to clarify.  Is what you're saying that is not true is what I described as the capital trajectory for the utilities over the next -- over the period in the model -- I just -- what I'd like to offer to that, if that's, in fact, what you are saying is in evidence in the Horizon rate case, you, Mr. Shepherd, and Ms. Long would have seen in evidence that we provided a 25-year forecast of our distribution cap ex which showed a trajectory exactly like that, a rising slope over a seven- to eight-year period and then a diminishing slope, still rising modestly, but certainly not as sharply as in the first eight years over the next 17 -- I think it was a 25-year projection.  That verbatim in the status quo component of the model is what's in the model, and that is what we were seeking from each of the parties to populate the model, and our -- and, you know, not surprisingly our trajectories are similar.


MR. SHEPHERD:  That's not the question I'm asking.  The question I'm asking and the question you answered was, why is that next 13-year period or 14-year, whatever it is, why is the increase in that period so much lower, and your answer was:  Because we'll have dealt with the capital deficit.


MR. BASILIO:  The slope of -- the slope of the capital trajectory is much, much lower --


MR. SHEPHERD:  And if that were true then the difference between status quo and Mergeco should be similar in the next period to this period, because the capital is the same in both cases.


MR. BASILIO:  But --


MR. SHEPHERD:  So that's not what's happening here.


MR. BASILIO:  We are under price cap and merged for most of merged, so under the status quo the rate increases are tracking the trajectory of the capital expenditure program.  Under the merged in the first ten years they are not, and that's why it's lower in the first ten years.


MR. SHEPHERD:  All right.  Let me go to my last area, I think my last area of questions, and that is on the impact on the customers of the particular group -- of the particular areas.  So I want you to turn to page 29 of our materials, and you will agree with me that these are the current 2016 rates for the four utilities in question.


MS. BUTANY-DeSOUZA:  Subject to check, sure.


MR. SHEPHERD:  Well, you got them on Sunday, so I presume you looked.


MS. BUTANY-DeSOUZA:  Yes, we did.


MR. SHEPHERD:  Okay.  And you will agree that there are some pretty big differences between some of these; right?


MR. BASILIO:  Yes.


MR. SHEPHERD:  So what's your plan to get them to converge?


MR. BASILIO:  Mr. Shepherd, I thought that we went through this earlier in our discussion.  There is no plan to have them converge.  There is no plan to have the rates converge among the four territories.


We -- what the business case plan provides is that we'll look at harmonization when the rate differences are immaterial.


MR. SHEPHERD:  That's never going to happen, is it?


MR. BASILIO:  Sorry, did we not just have this line of questioning this morning?


MS. BUTANY-DeSOUZA:  We did.  We addressed this.


MR. BASILIO:  We addressed this.  We had the exact same line of questioning before the break.


MR. SHEPHERD:  So you --


MR. BASILIO:  And I think my response was, within the model for the foreseeable future, no, we do not see that.


MR. SHEPHERD:  So here's why I'm asking that:  Because the Hydro One Brampton rates are fairly consistently pretty low relative to Enersource, Horizon, and PowerStream; right?


MR. BASILIO:  That's correct.  And I can tell you that Hydro One Brampton when you look at its cost structure is the lowest of the four.


MR. SHEPHERD:  Okay, so do the Brampton 

shareholders -- or ratepayers, because they don't have a shareholder to protect them -- so do they have to be concerned that at some point their rates are going to go up?


MR. BASILIO:  No, because the basis of the business case is that rates will -- and I think -- sorry, this is in the --


MS. BUTANY-DeSOUZA:  It is in the business case as filed.  Like, this statement is directly in the business case as filed --


MR. BASILIO:  Perhaps read it.


MS. BUTANY-DeSOUZA:  -- so maybe I can read it into the record.  So it is under section 6.7, page 96, the bottom of that page reads:

"Mergeco will maintain its four independent rate zones with separate rate-setting methods until the rebasing in 2026."


And we've already had the discussion that 2026 is meant to be read as year 11:

"At the time of the next rebasing Mergeco will evaluate rate harmonization options, leveraging available OEB policies and tools.  Rates will not be harmonized and rates zones will continue until rate differences are immaterial."


Rate zones apply to all four predecessor utilities, which includes Hydro One Brampton.


MR. SHEPHERD:  So the Board's policy -- I think I understand the Board's policy to be that at some point in the future there should be a harmonization of rates in a merged utility; is that right?


MS. BUTANY-DeSOUZA:  I don't understand that, and frankly, the handbook specifically states that rate harmonization or indications of rate harmonization are not required at the time of the merger application or the MAADs application.


MR. SHEPHERD:  And right now your expectation is that there's no time in the future that you currently expect harmonization.


MS. BUTANY-DeSOUZA:  We've indicated that customer -- unless rate differences are immaterial, rates won't be harmonized.


MR. SHEPHERD:  All right.  Now, Mr. Glicksman, PowerStream has had several mergers; right?


MR. GLICKSMAN:  Correct.


MR. SHEPHERD:  And is there any merger in which you haven't harmonized?


MR. GLICKSMAN:  Some of the requirements of our previous transactions were actually two harmonized rates.  That was a requirement that was negotiated as part of the transaction.


MR. SHEPHERD:  That's not really responsive to the question.  The question is have you ever had a merger --


MR. GLICKSMAN:  This time, the business case, as Ms. Butany has said, is that that issue was specifically addressed as part of the business case, and shareholders all agreed on the principle that rates would not be harmonized until there was no material difference.


MR. QUESNELLE:  Mr. Glicksman, Mr. Shepherd asked you a pretty simple question.  Has PowerStream ever had a merger without harmonization of rates?


MR. GLICKSMAN:  No, we have always harmonized rates, but that was always agreed to as part of the business case for the merger, for the acquisition.


MR. SHEPHERD:  So can you look at pages 30 and 31, and this is a comparison of the distribution -- the typical distribution bills for all of the LDCs in the province, I think.  I think maybe Hydro One Networks might be missing.


And my concern is this:  It's not just that the rate levels are different.  The rate level of Brampton is quite a bit lower than, for example, Horizon and Enersource, but -- like, 15 percent or something -- but that the rates of individual rate classes are substantially different as well; correct?


MR. BASILIO:  That's correct.


MS. BUTANY-DeSOUZA:  Yes.


MR. SHEPHERD:  Do you have any plans to adjust how the rates between rate classes, for example, by adjusting revenue-to-cost ratios, by re-looking at cost allocation, et cetera, so that they will get closer together on a rate class basis?


MS. BUTANY-DeSOUZA:  So, Mr. Basilio addressed this on Wednesday, and I think it came up in technical conference as well.  We are going to be looking over the next several years at all of the options in front of us, including cost allocation and rate design.  Whether these are the right rate classes, the right bands of rate classes, all of that is subject to review.

 But the basic principle, the one that I read into the record a few minute ago, remains that in order to not harm customers, unless rates -- rate differences are immaterial, the rates won't be harmonized.

 And so yes, the answer to your question is will we look at it?  Yes, absolutely we will, but we have not done that as well yet.

MR. SHEPHERD:  And the only way that rate differences could become immaterial would be if in the normal course of following good regulatory practice and good cost allocation and good rate design, rates are adjusted to match those principles, right?

MR. BASILIO:  Or if one zone had -- I mean, this is a long time, right?  Again I'll make the statement, my crystal ball is as good as yours.  You could find some capital need in a utility in year 15 of this deal that changes – that alters their cost structure significantly and brings the rate zones closer together, the underlying cost structures, and at that time it may make more sense to harmonize.

I guess our -- I want to bring this to a bit of a higher level.  Our principle here -- and you raise a very good point, Mr. Shepherd, because this is about -- this is about ensuring that ratepayers are not harmed as a result of harmonization.  And the very principle on which we analysed and built this business case was to make sure that that doesn't happen for the foreseeable future.

And so we did the very things that I think you've done in preparing your cross.

You've looked at the cost structures and you've recognized they're quite different and you've seen the benefits.  And, you know, as a representative of schools, you want to ensure that the schools in each of these territories are beneficiaries of this transaction.

And I also said early on that we don't have all the answers today.  But the premise is that customers will benefit equitably from this transaction. Rate zones and rates will not be harmonized until the differences are immaterial.

And so, for example, at such time as we rebase rates in year 11, we'll take that $69 million and we will allocate it equitably to all ratepayer classes across all rate zones.  So in principle, everybody gets the exact same thing.  We don't have all the answers today as to how those mechanics are going to work, but that's essentially the principle.

So -- you look puzzled.  So a residential ratepayer in Hamilton, if the benefit across the residential class is $9 a customer, the residential payer in Hamilton gets $9, the residential in payer in Brampton gets $9.

That is the principle.  I don't have all the details worked out today.  That is a complex exercise, as you know.  But that is the principle on the deal and we did spend a lot of time analysing that.

MR. SHEPHERD:  So the division of synergies -- I didn't mean to go into this, but I'm about to go ask the question anyway.  The division of synergies is not going to be based on normal cost allocation principles; it is going to be based on something else?

MR. BASILIO:  It will be based on -- it will be based on -- I mean ultimately, we don't know, but it will be based on the Board's rate-making principles.

MR. SHEPHERD:  So then it is not splitting it equally.  It is splitting it based on cost allocation principles, right?

MR. BASILIO:  Not necessarily.  I mean, I think we -- again, we don't have it all figured out.  We will come at that time and we will make a proposal that demonstrates equitable benefit among ratepayers.  And perhaps that -- and again, I don't have all the answers.  But I have found the Board, in the years that I've been before it, is quite open-minded about things that -- you know, new approaches.

And so this may require a new approach to ensure that customers benefit equitably from those savings.  And again, as Ms. Butany said, this go going to take some time to work out.  We do will have time; rebasing doesn't happen until year 10, but that’s an assumption, of course.

MR. SHEPHERD:  I have one final question, the last question of my cross.  And I’m sorry to go on so long.

Can I go tell the schools in Brampton they don't need to worry that they are going go to have a big rate increase in year 10?

MR. BASILIO:  In year 10?  I think what you can tell them it’s our intention that all of the schools customers will benefit equitably from all of the savings that have rebased at that time.

MS. BUTANY-DeSOUZA:  In year 11.

MR. BASILIO: In year 11.

MR. SHEPHERD:  So the answer is no, I can't tell them that.

 MR. BASILIO:  Well, you use words like big increase or increase, and I am telling you is that life is going to be a lot better than if the four of us remain separate in year 11.  I think that has really been the nature of my responses so far.

MR. SHEPHERD:  Thank you, Mr. Chair.

MR. QUESNELLE:  Thank you, Mr. Shepherd.  Just on that line, if in your review of the cost allocation, what have you, through the ten years, a lot of the, you know, basis on which you do the cost allocation requires the accounting to start off with, knowing where you are spending, where the benefits are.  And you are going to be in price cap if this were to all occur.

Will you be in a position at ten years to be able to know what your costs are?  For instance, just off the top, you go to am enterprise-wide fleet management, and you want to mine that, you know, that efficiency out of the organization.  Is there anything stopping you from doing it now if you’re going to have separate tariffs and worrying about whether or not the existing accounting and the existing cost structures have to be kept intact to honour the separate tariffs?  Or will be able to migrate to a system-wide enterprise and still be able to allocate these costs back to where the actual costs are, but at a lower level?

MR. BASILIO:  We're working out exactly how we are going to continue to track capital and operating costs separately.

As you might imagine, it gets a little bit murky when you put everything together, because you will allocate common -- we will start to allocate common parts of the operation, like customer service, like fleet, as you say, you know, finance, legal function, that sort of thing.

But ERP systems are very flexible.  This is a process we’re going through right now, how to configure our ERP system to do an appropriate tracking of the sorts of things we need to do to bring back evidence, not only for this, but for – you know, as we’ve indicated, ICM applications. So we are still working out the accounting.


But again, we'll have to provide -- we think there are ways to do that within the construct of ERP and other systems that support the tracking of operating and capital costs.

And we do that today to some extent.  You've seen applications where -- and I think I mentioned this earlier -- where you've got the LDC, but there is a non-regulated business in it, such as water billing.  We have to do that today to track elements within a common entity, and we do.  That’s part of our evidence when we come to the Board to set rates.

MR. QUESNELLE:  Theoretically, if you were to take every layer of the operation – and I mentioned fleet management as one element, your supply chain, if you contracted out everything -- forget the fact that you have collective agreements and what have you, and contracted out everything, what I'm getting at is over the ten years, are you restricted from finding a better way based on your -- the fact that you are going to have separate tariffs and have separate cost structures?

MR. BASILIO:  Finding a better way to manage?

MR. QUESNELLE:  Yes, and operate.

MR. BASILIO:  No, absolutely not.  The journey for optimizing the assets continues and that is a central theme of the strategy.

MR. QUESNELLE:  So on that, and then to Mr. Shepherd's line of questioning, if the lowest cost structure now were to -- it's already at a low cost.  It's not going to go down as you find savings and spread the cost over it universally.

MR. BASILIO:  It could, as a beneficiary of a new optimization strategy that applies to four utilities.  So procurement would be one.

To the extent now that as a combined entity we can procure goods at a lower price -- and I know we've got different standards that we try to harmonize, and I'm not an engineer so I know I'm out of my realm here.  But if you can get transformers five percent cheaper, all utilities are going to benefit from that.  So even a lower cost structure can continue to benefit from optimization.

MR. QUESNELLE:  But isn't it against the new cost structure?  What I'm getting at is I wouldn't want to set up the expectation that if you find $100 million of savings, that's going to it's going be attributable on a customer account.

Wouldn't it be the lowest cost structure, if they were getting their transformers at a certain price, and the new enterprise-wide gets it at the same price?  Their costs haven't changed, but everybody else -- the other three have come down.

MR. BASILIO:  Well, I suppose that's true.  If there's a benefit that is specifically attached --


MR. QUESNELLE:  Well, I'm thinking of Brampton, who has --


MR. BASILIO:  Yes, there have --


MR. QUESNELLE:  -- opportunities that go to scale currently.


MR. BASILIO:  Yes.


MR. QUESNELLE:  So if --


MR. BASILIO:  Although it might -- I respectfully, Mr. Chair -- now I am out of my realm in terms of some of the things you are talking about.  I think it is a good question for panel 2.


MR. QUESNELLE:  And a lot of the transcript and a lot of what we're talking about now is about rates --


MR. BASILIO:  Yes.


MR. QUESNELLE:  -- and we recognize that this isn't a rates, but we do in these mergers think ahead to the next rates.  We spend a lot of time -- we have in many of the other mergers -- signalling what our expectations are when you come back.


MR. BASILIO:  Yes.


MR. QUESNELLE:  And so just laying some groundwork here that we would expect that the -- in ten years' time it wouldn't be just waking up to the notion that you might have rates cost structures that are closer in line and that you haven't held to -- or in a motion of going forward, not having harmonization, that you've kept your accounting as rigid as it is.


MR. BASILIO:  That's understood.  Understood --


MR. QUESNELLE:  I'm just trying to get at a sense that your continuous improvement -- that is not a barrier to continuous improvement.


MR. BASILIO:  Absolutely not.


MR. QUESNELLE:  Thank you.  Why don't we take the break now.  It's a quarter to 1:00.  We'll resume at a quarter to 2:00, and I believe Mr. Brett, you're up at that time.  Thank you.

--- Luncheon recess taken at 12:45 p.m.

--- On resuming at 1:48 p.m.


MR. QUESNELLE:  If there are no preliminary matters, Mr. Cass?  No.  Mr. Brett, you can commence your cross whenever you’re ready.

Cross-Examination by Mr. Brett:

MR. BRETT:  Thank you, Mr. Chair.  Good afternoon, panel.


I have one preliminary question.  In the -- and I'm not sure you have to turn this up, but in Interrogatory No. 5, BOMA had asked to get a copy of the letter, or the decision of the Board to allow Enersource to postpone its rebasing of its rates beyond the 2017 rate year, and that was a letter that was dated March 22nd, 2016. 


 Now, that letter was the Board's response to the Enersource request, and what I would like to have on the record -- I don't think it's on the record -- is Enersource's request to the Board, its letter to the Board or submission.  Can we get that on the record?


MS. BUTANY-DeSOUZA:  We can undertake to provide that.


MR. BRETT:  Yes, okay.


MS. BUTANY-DeSOUZA:  We might be able to file it at the break.


MR. BRETT:  Okay.


MS. HELT:  Why don't we wait to see if can be filed at the break before I give it an undertaking number.  Is that all right, or would you prefer an undertaking?


MR. QUESNELLE:  Why don't we have a record of it.


MS. HELT:  Okay, Undertaking J2.1, to provide a copy of the Enersource request to the OEB to defer its filing of its application.

UNDERTAKING NO. J2.1:  TO PROVIDE A COPY OF THE ENERSOURCE REQUEST TO THE OEB TO DEFER ITS FILING OF ITS APPLICATION.


MR. BRETT:  Thank you.  Now, would you agree with me that in the application of the no-harm test, that you need to demonstrate that there is no harm to the ratepayers of any of the four companies, right?


MR. BASILIO:  The policy is not -- yeah, I would agree with that.  Yes.


MR. BRETT:  You would?


MR. BASILIO:  Yes.


MR. BRETT:  And would you also agree that you need to show that there's no harm to the ratepayers in any particular year, in other words that there's no year over the prescribed period you're looking at in which the ratepayers are worse off?


[Witness panel confers]


MS. BUTANY-DeSOUZA:  Our view would be that it a holistic test, and so you wouldn't necessarily isolate for one particular year, but it is the impact to customers overall.


MR. BRETT:  So the impact over what period of time?  The first ten years?  The first five years?  The 40-year term of your deal, or in perpetuity?


MS. BUTANY-DeSOUZA:  I think our evidence demonstrates -- Mr. Basilio has provided some specific statistics that indicate that overall, customers are better off.


MR. BRETT:  Well, yes.  But the question is still -- my question is:  Over what period of time are you measuring it?


MS. BUTANY-DeSOUZA:  Right, and I'm saying overall.


MR. BRETT:  That's not a period of time.


MS. BUTANY-DeSOUZA:  In perpetuity.  They're better off.  Compared to the status quo, customers are better off in the ten years, and customers are better off after the ten years.


 MR. BRETT:  All right.  I'd like you to turn up -- I've got -- I'd like you to turn up -- this is Undertaking JTC1.3 and it is an undertaking that – it’s a short answer, it has three pages attached to it.  I don’t think they're numbered, but it's the second page of the attachment.  So it's a page showing revenue requirement numbers over the period 2016 to 2024.  And if we could have that on the screen, that would be helpful.


MS. BUTANY-DeSOUZA:  Is it -- sorry, is it JTC1.3 or 1.2?


MR. BRETT:  It's -- well, it's 1.3.  It asks to provide the supporting information -- unless this is 

mis-labeled --


MS. BUTANY-DeSOUZA:  No, that's -- Mr. Brett, 1.3 is the live spreadsheet; is that what you are referring to?


MR. BRETT:  But in addition -- well, all right, it's this chart.  It's a -- all right.  Well, it's not the live spreadsheet obviously, but I'm looking at -- it may 

be J1.2, then.  It's a chart that shows Mergeco distribution revenue, 2016 to 2024.


MR. BASILIO:  I saw you hold up a page, and it looked like something Mr. Aiken referred to on Wednesday, actually.


MR. BRETT:  I don't know about that, but it's ...


MR. BASILIO:  If that is the page, it is not JTC1.3, which is –- just hang on.


MS. BUTANY-DeSOUZA:  That's 1.2.


MR. BASILIO:  1.2 looks like this.


MR. BRETT:  This is an enlarged version of it.


MS. BUTANY-DeSOUZA:  But 1.2 is the IRR calculation.


MR. BRETT:  Well, this is a -- the number on the top left corner is 508,181,952.


MS. BUTANY-DeSOUZA:  We do not have that.  That is 1.2, agreed.


MR. BRETT:  It's on the screen here. 


MS. DeJULIO:  This is page 2 of the compendium.


MS. HELT:  It look like it is page 1 of the Energy Probe compendium.


MR. BASILIO:  We have that.


MR. BRETT:  All right.  Do you have it?  I have another one that we can use for confirmation, but I wanted to go through this briefly first.


Now, first of all, these numbers are -- am I right that these numbers are basically revenue requirement numbers?  It talks here about distribution revenue.


MR. BASILIO:  That's correct.  So on that schedule, I'll just --


MR. BRETT:  It's comparing --


MR. BASILIO:  I'll just describe it.  There is the merged distribution revenue, which is the sum of lines 1 and 2, to get you to basically the 511 in 2016.


MR. BRETT:  Right.


MR. BASILIO:  And then there is the 508 number, not too far down.  That is the aggregate of the four utilities on a pre-merger basis, status quo.


MR. BRETT:  Right, okay.  That's what I thought it was.  And I think it then shows the total customers.


MS. BUTANY-DeSOUZA:  Yes.


MR. BRETT:  And, I mean, I think what this -- I'm looking -- I'm reading this really to show the comparison of the position of customers under the status quo and under the merged Mergeco options.


MR. BASILIO:  Yes.


MR. BRETT:  Okay, and so you -- this is at a high-level.  I want to go through this briefly, and then I have another chart that's a little more detailed.  But basically this is showing -- it gives you the number of customers and in the next line, first of all, these -- are you -- you're comfortable with these numbers.  These are real numbers, from your point of view?


MR. BASILIO:  We are comfortable with them.


MR. BRETT:  It shows that the revenue per customer –


MR. BASILIO:  Sorry, with the exception of 2026, which includes an amount for ICM and it should not.  But other than that, we're comfortable, and I think you can deal with that.


MR. BRETT:  And the other is, as we’ve discussed many times, the two-16 numbers are the first year numbers.  It is just that they'll happen in two-17, right?


MS. BUTANY-DeSOUZA:  That's correct.


 MR. BASILIO:  That’s right.


MR. BRETT:  Okay.  So what this -- what this tells me is that in the first year, the distribution revenue requirement on a per customer basis and the status quo is about $4 less than the distribution revenue requirement for a customer under merged, right?


MS. YAMPOLSKY:  I think we mentioned this one already during the technical conference.


MR. BRETT:  Sorry, I'm having difficulty understanding what you're saying.  If you can just go slowly and --


MS. YAMPOLSKY:  Sure.  Okay.  Sure.  I think we spoke about it already either on the first day of oral or maybe during technical conference.  What happens here in 2016 -- in this case, it is 2016 -- our original forecast included ICM revenue for Enersource, and that never happened, so really in 2016 the distribution revenue total -- I'm talking about totals --


MR. BRETT:  Let me just ask you to stop for a second, just so I understand.  You're saying the Enersource number that is in here, this is the standalone Enersource number or the merged --


MS. YAMPOLSKY:  No, Mergeco, Mergeco.


MR. BRETT:  Mergeco.


MS. YAMPOLSKY:  Mergeco.


MR. BRETT:  Mergeco is a -- we don't have it on this document, but I think we have it on another document or if we don't it is something I want to look at.


The Mergeco distribution revenue for 2016, just so I understand, is that -- is that the -- that's the sum, according to this table -- it's the sum of the distribution requirements of each of the four utilities on a standalone basis.


Just bear with me a minute.  The number's the very same.  508,181,952 in each case.  Now, you are saying to me that, no, that's not correct.  There is a mistake in that number somehow.


MS. YAMPOLSKY:  Well, I'm saying that it should be the same number, but at the time when we built the business case, our assumption was that we also, under merge scenario, would have some incremental ICM revenue from Enersource.  That didn't happen.


So really you are absolutely right, merged company distribution revenue 508 should be, in 2016, only equal to the number -- to the sum of four comp -- distribution revenue for four companies.


MR. BRETT:  So you're -- okay.  Let me see if I get this.  You're saying that in 2016 -- what is Enersource -- what scheme was Enersource on, rate scheme, in 2016?  Was it on ICM -- was it on a price cap or --


MS. BUTANY-DeSOUZA:  Price cap.


MR. BRETT:  Okay, it was on a price cap, so it was entitled to use ICM.


MS. BUTANY-DeSOUZA:  That's correct.


MS. YAMPOLSKY:  That's correct.


MR. BRETT:  But you are saying to me you did not use ICM?  Is that --


MS. YAMPOLSKY:  That's correct.


MR. BRETT:  All right --


MS. BUTANY-DeSOUZA:  Sorry, to be clear, Enersource did file for an IRM plus ICM in 2016.


MR. BRETT:  In 20 which?


MS. BUTANY-DeSOUZA:  2016.


MR. BRETT:  '15?


MS. BUTANY-DeSOUZA:  '16.


MR. BRETT:  All right.  But --


MS. BUTANY-DeSOUZA:  Two zero one six.


MR. BRETT:  One five.


MS. BUTANY-DeSOUZA:  One six.


MR. BRETT:  But they filed so they would have one available to them in 2016.  They filed the --


MS. BUTANY-DeSOUZA:  Sorry, the filing --


MR. BRETT:  -- application in 2000 and --


MS. BUTANY-DeSOUZA:  -- was in 2015 for Jan 1 rates 2016.


MR. BRETT:  Yes.


MS. BUTANY-DeSOUZA:  Correct.


MR. BRETT:  And that filing was for -- that filing was for a price cap.


MS. BUTANY-DeSOUZA:  IRM plus ICM.


MR. BRETT:  All right, so they did file for it, so why isn't it -- why isn't it proper to include it, that they did not -- it's in here now.  It's -- maybe we're at cross-purposes.  When you're calculating the -- let me tell you what I'm trying to get at --


MS. BUTANY-DeSOUZA:  Sure.


MR. BRETT:  -- what I understand from this.


MS. BUTANY-DeSOUZA:  Sure.


MR. BRETT:  The revenue requirement in 2016 -- this is true in each of these years -- you add to your basic revenue requirement an amount which is the revenue requirement that falls out of your ICM capital expenditure, which is 3, 6, 7, 8, 10, 12, and so on and so forth.  You add those.  They are additive.  And I'm right in that, eh?  I mean, your -- because of the -- you are going to have -- and the reason you do that is because you are going to have everybody on or most people on price cap throughout this period of this, but if you could just answer that question so I understand where we're at here.


MS. BUTANY-DeSOUZA:  Yes.


MR. BRETT:  The answer is yes.  Okay.


MS. BUTANY-DeSOUZA:  Yes, they are additive.  Yes, the 3, 6, 7, and 8 that you are referring to is line 5 from the spreadsheet that refers to incremental ICM revenue.  Indeed, those are additive.  I'm agreeing with you.


MR. BRETT:  Yeah, but what I'm asking about, I'm still not clear, is this is a comparison.  This table is set up to compare status quo and standalone --


MS. BUTANY-DeSOUZA:  Uh-hmm.


MR. BRETT:  -- on a per customer basis, and in making that comparison you -- to the Mergeco distribution revenue you add in in each case the incremental revenue requirement stemming from the intended ICM.


Now, the question is why -- isn't it right the way it is?  What's wrong with having 3, 7, 1, 5, 7, 3, 6 in there as part of two-16?  That's what I'm not getting.


MS. BUTANY-DeSOUZA:  If you read 2016 as year one and that's now going to be 2017, there --


MR. BRETT:  Right.


MS. BUTANY-DeSOUZA:  -- in fact isn't an ICM application for the Enersource rate zone before the Board.  That filing would be made now or, you know, at dissimilar time frame, so not dissimilar from Enersource's application in 2015 for rates for 2016, and that hasn't happened, or has not happened and is not happening.  There's no such filing.


So when we did this modelling in 2015, the expectation was that in year one, reading here as 2016, there would be such an application.  Year one, if we read that now, in actuality, as 2017, that application would have needed to be made in August 2016, and I can tell you that Enersource has filed its IRM application.  That application is before the Board, but it does not include an ICM application.


MR. BRETT:  I see, notwithstanding the fact that Enersource's 2017 rate is a price-cap break, right?


MS. BUTANY-DeSOUZA:  Correct.


MR. BRETT:  Okay.  All right.  Okay.  Well, then let me -- so you -- so that -- so what are you -- what are you saying about Enersource -- so the Enersource standalone should be also -- should be taken off the Enersource standalone as well; right?  I mean, sauce for the goose, sauce for the gander here?


MS. BUTANY-DeSOUZA:  The -- maybe I can take you back, Mr. Brett, to each of the utilities on a standalone basis were under -- going to be filing custom IR applications, so there is a difference between standalone versus merged.


MR. BRETT:  But not for this year, if I can interrupt, because Enersource asked the Board if they could defer rebasing until 2017.  And so that in 2016 Enersource is on --


MS. BUTANY-DeSOUZA:  So -- and --


MR. BRETT:  -- still on price cap.


MS. BUTANY-DeSOUZA:  So they applied in March to defer rebasing to 2018 instead of 2017.


MR. BRETT:  All right.


MS. BUTANY-DeSOUZA:  Your year is off by one.


MR. BRETT:  But the point being that -- all right.  So your -- so the -- all right, I'll just leave it at that.  Maybe I'll read the transcript and figure it out, but thank you for giving me that background.


And at the present time, what are you -- just while we're on Enersource, as I recall, your assumptions going forward is that Enersource will, since they've got the rebasing deferral, that will mean that in 2017, which is the operative year for this merger, the first year, they will be still on --


MS. BUTANY-DeSOUZA:  Price cap.


MR. BRETT:  -- price cap, which will allow them under the Board's policy to run a price cap for ten years; is that right?


MS. BUTANY-DeSOUZA:  Yes.


MR. BRETT:  Okay.  All right.  So leaving aside -- we kind of got sidetracked there, but what I'd like to do is just go through the next few years on the same table.


In 2017 this shows -- to me it shows approximately a saving to the customer of $2; is that right?  540, 538.


Now, I'm talking about divided by essentially a million customers, so it is about $2 per customer?  Is that correct?


MS. YAMPOLSKY:  On average basis, yes, that's correct.


MR. BRETT:  Yes.


MS. BUTANY-DeSOUZA:  Yes.


MR. BRETT:  And then the next year, 2018, the saving is about $3 a customer, right?

MS. YAMPOLSKY:  Yes, in either --


MR. BRETT:  Sorry, just --


MS. BUTANY-DeSOUZA:  It's not on -- now it's on.

MR. BRETT:  Yes?

MS. YAMPOLSKY:  Yes.

MR BRETT:  And in 2019, about $4 a customer.

MS. BUTANY-DeSOUZA:  Yes.

MS. YAMPOLSKY:  Yes.

MR. BRETT:  And then – okay.  And then it jumps up in 2020 to $14 a customer.

MS. BUTANY-DeSOUZA:  Yes.

MR. BRETT:  Now the next question is -- this F restated chart that is below here, what does that signify?

MS. YAMPOLSKY:  Well --


MR. BRETT:  It doesn't change the numbers very much, but it changes them a little bit.

MS. YAMPOLSKY:  So first of all, let me start by saying this chart is based on one of our responses, but it's actually not the chart that we provided.

MR. BRETT:  I'm sorry, I don't understand.  Can you just say that again?

MS. YAMPOLSKY:  Sure.

MR. BRETT:  This chart is based on what?

MS. YAMPOLSKY:  This chart is based on our undertaking.  I'm going to give you the reference in a second.

JTC1.3, where we were asked to provide supporting documentation to the chart that we provided as one of our responses during our –- actually, it was in response to an interrogatory.  I'll have to take a look which interrogatory number it was, but essentially --


MR. QUESNELLE:  It is AMPCO number 9.

MS. YAMPOLSKY:  It is AMPCO number, 9.  Thank you very much.  What this interrogatory asked us to do is to restate one of our charts in our evidence excluding ICM, and essentially that's what it was doing. 

We were excluding ICM and that's why it's called restated.

MR. BRETT:  Okay, so that's why it's lower in each case -- wait a minute, it's – yes, all right, it's lower in each case from the previous merge number by the proportion of the ICM.

MS. YAMPOLSKY:  That's correct.

MR. BRETT:  Okay, I've got it.  Thank you.  Okay, now I'd like to take you to the second chart that I want to talk about a little bit, and that is the -- that is the response to BOMA number 12, and it's 12(g) – no, sorry it's not 12(g).  It is the attachment to BOMA number 12, which is a series of six pages.  They're not numbered but there are spreadsheets here.

Here we go.  No, this is BOMA 12, there is a series of spreadsheets, five or six of them.  That's it there, okay.

Could you blow that up a little bit?  That's very hard to see.

All right, I'm going to work off my script here because that is not legible, at least to me.

What this is is a little more detailed breakdown.  It is the same idea, but it shows -- it shows the work up of the Mergeco revenue requirement.  You see the same number there, the 508,182, right?  So it is starting off in the same -- it is the same basic framework.  Do you see that?

MS. YAMPOLSKY:  Yes, I have it.

MR. BRETT:  And so you have the distribution revenue of Mergeco, where you add up the distribution revenue of each of the four, and then you have a breakdown of the assumptions there. 

So it's very similar, but it's he a little more -- it's a little more detailed.  So I want to understand, first of all, the assumptions you're making for the distribution revenue, you have par -- now this is the Mergeco  This page deals only with Mergeco  This is page -- this is the first --


MS. YAMPOLSKY:  No, actually --


MR. BRETT:  I'm sorry, it's the second page.  We have to go over to the first page.  The first page here that I'm looking here is comparison of LDC to standalone, right?

MS. YAMPOLSKY:  Yes, that's correct.  That's comparison of merged company revenue to standalone distribution revenue.

MR. BRETT:  So in that sense, it's pretty much identical to the -- in fact it is identical to what we saw on the previous chart, except that it doesn't -- it doesn't calculate per capita; it just calculates the loss or the -- the loss or the gain, right?

MS. YAMPOLSKY:  Correct.

MR. BRETT:  So if you go over to page 2, page 2 you have a -- you have the set of assumptions that you're using.  Now this is for Mergeco, so it shows that you're going to -- when you do the -- when you calculate these numbers, you assume PowerStream on custom IR for the first five years, right?

MS. YAMPOLSKY:  Yes, that's correct.

MR. BRETT:  And that's the same as the standalone.  It's the same -- it's the standalone --


MS. YAMPOLSKY:  That's correct.

MR. BRETT:  The standalone is also custom IR for five years, correct?

MS. YAMPOLSKY:  Correct.

MR. BRETT:  And then you go on and -- these are -- this is just the articulation of the Board policy, but I want to have it as the basis for my questions. 

In the last five years, you slip on to a price cap regime with an annual accelerator of 3.1.

MS. YAMPOLSKY:  That's correct.

MR. BRETT:  And the 3.1 comes from where?  What is it composed of?

MS. YAMPOLSKY:  3.1 is composed of two main components.  One is escalation that was assumed for PowerStream IRM, which I believe was 1.3, if I remember correctly.

And the second portion it's a gross.  So it's a multiplication of escalation factor and the growth factor.

MR. BRETT:  So customer growth plus the inflation, essentially.

MS. YAMPOLSKY:  Yes.

MR. BRETT:  Okay, and then the next -- Enersource you have listed here as custom IR the same as standalone in the first year, and then going on to a price cap for the duration, right?

MS. YAMPOLSKY:  Yes.

MR. BRETT:  Except that it's actually a price cap in the first year, is it not?

MS. YAMPOLSKY:  Yes –- well, it should be.  But at this point in time, the plan was that the first year would still be ...

MR. BRETT:  All right.  So Horizon, going to Horizon, you have Horizon on a custom IR for four years and then switching to a price cap for the balance.  And then on HOBNI, you have HOBNI on a price cap.  They had a rebasing in -- the two-16 is their rebasing number then, is it, going on to -–

MS. BUTANY-DeSOUZA:  2015 was the rebasing, so we assumed a rate application in 2016 and then price cap.

MR. BRETT:  But they've had their rebasing, right?

MS. BUTANY-DeSOUZA:  Yes.

MR. CASS:  Excuse me, Mr. Chair, I've been trying not to interrupt the flow of Mr. Brett's examination, but maybe this is an opportune time.

What was happening over here during Mr. Brett’s cross-examination is we got a message that over the internet the off the record discussions of the witnesses were being picked up.  So that is what was happening during the cross-examination.


I wanted to point that out, but I did not want to interrupt the flow.

I am sorry, Mr. Brett.

MR. QUESNELLE:  Thank you, Mr. Cass.

MR. BRETT:  Thank you.  All right.  Now then in each of these, just so I'm sure of -- I think I'm sure of how this works, but this -- this table, sticking with the Mergeco chart for the moment, this doesn't show any of the savings or any of the transition costs up until 2000 for the first ten years; am I right?  It doesn't reflect that?


MS. YAMPOLSKY:  Yes, it's not.


MR. BRETT:  It does not.  Right.


MR. QUESNELLE:  Mr. Brett, it's been 30 minutes of your cross.  And I don't know that the Board has discovered anything new, nor you, yet.  You are asking a lot of clarifying questions on what seems quite obvious as to what the table says.


If you've got questions, lack of understanding, that's certainly understandable to get them corrected, but a lot of your intervenors that have gone before you have gone over some of these charts, and I would have thought that if you were here the understanding of these would be a little crisper, a little cleaner.  So --


MR. BRETT:  Well, I guess, you know, I can only speak for what I can understand.  I didn't --


MR. QUESNELLE:  I recognize that.  What I'm saying is it's been 30 minutes, and at this rate I don't know how much time you allowed for clarification questions --


MR. BRETT:  An hour and a half I have.


MR. QUESNELLE:  If it is an hour and a half of clarification question that you could have -- should have been able to understand by hearing the previous cross-examinations, I think we're going to have to ask you to just limit the questions to the ones you absolutely need to have for your arguments.


MR. BRETT:  Yeah, well, I'll try and do that.  I will do that.  But the -- one of the main arguments I was going to make, one of the streams of my argument was going to be that the actual -- the actual incremental gains per customer, if there are any, are very, very small.


I will be arguing that there aren't any because of some offsetting amounts, but I'm trying to get the picture -- we had a lot of talk about 200  and $300 million gains for customers going out 50 years.


I'm trying to focus on the first few years, because in my view those are the only years that you can really predict very much.


MR. QUESNELLE:  But there is no need --


MR. BRETT:  So maybe I should ask that question.


MR. QUESNELLE:  No, what I'm getting at is, I don't think there is a need for you to put it to the witness to confirm what is in front of them if the document is something they've either produced or it is self-explanatory.  What I'm getting at is there's a -- you seem to have in the last half hour tendency to put it and say -- "confirm my understanding of."


MR. BRETT:  Yes.


MR. QUESNELLE:  And I think that some of it is very clear that what they --


MR. BRETT:  Well, I guess it's -- maybe it's clearer to some than others.  I wasn't that clear on what -- on exactly the comparison that was being made.


Maybe I'll ask a general question here:  You go on in these few pages here, you -- these last few pages, you go -- standalone -- for the standalone option, for the standalone case, you show the breakdown of the -- of the -- how you get up to the revenue requirement for the ten-year period, but you don't have anywhere in this -- in this a comparable breakdown of how you get up to the revenue requirement of each of the four utilities, because it has to be separate, and each of the four utilities within the merger framework, within the Mergeco framework.


Do you understand what I'm driving at?  You had one set of numbers for the entire Mergeco company, but you don't show within that the -- this kind of breakdown here of --


MS. YAMPOLSKY:  Well, because --


MR. BRETT:  -- revenue requirements for those companies.


MS. YAMPOLSKY:  Now it's on.  Because we don't rebase during deferral rebasing period, this calculation for -- even for the merged company in general and even for -- and for each company and for each rate zone would be simply irrelevant.  That's why we don't have it.  The model doesn't calculate it this way.


MR. BRETT:  I'm sorry, it would be what?  Irrelevant?


MS. YAMPOLSKY:  It is not calculated this way.  Because we are in the deferral rebasing period the calculation of what are revenue requirement is not done at the model for the deferral rebasing period.


The first time revenue requirement for merged company is calculated, it's the first year when we rebase which in the business case model is 2026.


MR. BRETT:  Okay, but you do have -- number of these companies are on -- I take it that a number of these companies are on custom IR for the first five years in the Mergeco scenario.  So you're saying that the custom IR is the same in both cases?


MS. YAMPOLSKY:  That's correct.


MR. BRETT:  All right.  Okay, let me move on.


Now, let me ask you:  You've made some projections that go out many years.  Will you agree with me that once you get beyond four or five years in this business that it's very, very difficult to predict what the numbers will be?


In other words, you can look out two or three years with some degree of comfort, but when you get beyond that, you're speculating, by and large.


MR. BASILIO:  Yeah, let me add some context to my response.  I would agree that the degree of certainty with which you can forecast values is lower as you move out, but again, our value proposition is very much focused on the realization of the synergies which will largely be realized -- I think I -- I think I provided comments on this on Wednesday -- which will largely be realized in full in years three and four.


So we'll start to reach the peak of what we expect to be the sustainable savings, we're largely the way there in year three and I think virtually all of the way there in year four.


But if you are talking about sort of the capital and operating trajectories otherwise for the utilities, like, for example, what's the capital program going to be in Mergeco in 2035, sure, that's very difficult to predict, but we're very much focused on what the difference between the two trajectories under either proposition are.  And that's really vested in the synergies.


So -- and we feel, with respect to the synergies, you know, as we've testified earlier, we feel very confident that we've laid out something that's reasonably achievable in what I think is a reasonable -- and a very good time frame for a merger of this scale.  Three to four years, we're largely there.


MR. BRETT:  Yeah, the -- that is -- I take your response, but that's contingent on those savings being sustainable beyond a few years.  And, you know, you were asked by us and by others, you know, whether or not -- well, there are two aspects of this.  First of all, you were asked by us and by others whether or not you would undertake that you would commit -- you would guarantee that those savings would stay in -- would stay beyond the tenth year, and you declined to do that.  You said, "No, we can't do that.  We don't make those kinds of commitments.  We just make forecasts."


Now, you've also said many times in this proceeding that you are very sure, you are very certain, you are absolutely clear that these savings are going to last for a very long time.


If you are so clear and so certain, why don't you give a fixed undertaking you will maintain them at the end of ten -- in the rebasing?  Why don't you simply guarantee to the ratepayers that at least they'll get something on rebasing?  Because you may know -- certainly I know from my experience in this Board in the last 25 years that there is a lot of times when savings get -- show good results for a year or two and as rebasing approaches, lo and behold, new costs start to emerge, new challenges, and all of a sudden, my goodness, we can't sustain this because we met a whole lot of new circumstances that we didn't anticipate, too bad.  Why can't you do that?


MR. BASILIO:  Mr. Brett, it's -- you know, it's our hope that based on the evidence presented we can give you comfort that those savings are reasonably achievable, and we feel very strongly about that, but we certainly can't guarantee those savings.


I can't speak for other deals that the Panel has seen and other experiences.  What we have testified and I think, frankly, what the track record of, you know, PowerStream and Horizon are in M&A is that we have realized savings from our prior mergers in this order of magnitude and customers are benefited.

And that is really as far as we can go.  This isn't a terribly self-serving comment, but I can probably say with a fair degree of certainty that shortly after the merger, only one CFO will be required and 20 years thereafter, there will still only be one CFO.  And that's to say that you can see that there are very clear and identifiable savings when you bring the four organizations together.  So, that's really the best we can do. 

I think we have provided a lot of evidence on this point and I think -- I can't give you a guarantee, but I think the best we can do is really try and three-year testing haven't veracity of the savings to try and give you the sort of comfort that these are reasonably achievable.

MR. BRETT:  I think I'm right, though -- and correct me if I'm not -- but you haven't put into evidence any records of the savings that you've achieved in your other mergers, have you, in any detail?  There is no evidence on that point.

MR. BASILIO:  No, we haven't submitted any evidence.

MR. BRETT:  Okay.  What, you know, what -- the second aspect of this is -- and Mr. Shepherd did touch on this today, so I won't go into it in any great detail, but you're making -- a lot of these benefits, these savings that you say will accrue, accrue after year ten.

And you're making projections – you’re making lots of projections and lots of assumptions about what the standalone picture will likely be, what the revenue requirements of these four companies, I'll call them -- because they still are independent companies in every sense, except they’re divisions rather than companies.  But you're making a lot of assumptions about what these revenue requirements will be, 12, 15, 20 years out and, on the basis of those assumptions, you're putting forth a wedge, a delta, and you know, you're putting forth a delta within the ten years because you are able to go on -- you are going on price cap which the policy set up for other reasons, I would suggest.

But in any event, you're making these projections, 15, 20, 25 years out and you are basing your argument of the benefits to customers on those projections.

Those projections are nothing but speculation at this point.  You have no idea what those numbers will be, right?

MR. BASILIO:  So as I mentioned earlier, the degree of certainty with which we can predict a revenue requirement number out twenty years is diminished relative to two or three years.

MR. BRETT:  It is not a --


MR. QUESNELLE:  Mr. Brett, can you allow the answer and save your argument for argument.

MR. BASILIO:  What we're focused on here, and again I'll try to make the same point hopefully a little clearer, is that it's not so much the revenue requirement, let's say on a standalone basis of twenty years, it's -- how do we feel about $50 million cash savings as a result of bringing forward four organizations together persisting out 20 years, and which creates the delta between the two.

Whether the revenue requirement is 100 million or 200 million under a standalone basis doesn't really matter.  What matters, what our value proposition is, is that when you consider the synergies it is going to be the 100 or 200 million, less the value of those synergies that are returned to customers.  And so the two move in parallel.

And again, all I can -- the best we can offer you with respect to the synergies is the evidence we've provided, you know, additional testimony that we can provide and clarification in regard to that.  But we can't provide any guarantee. 

We feel those savings are very achievable.  It is redundancy.  We don't are won't need -- again, sorry, we won't -- just -- we won't need four CFOs 20 years out.  We won't need four ERP systems, four CIS systems.  We won't need four call centres for the four utilities. 

And so these are elements of the synergies that --what we're trying to advance is that these things persist. They're not going to be required to support the context of the organization that's merging going forward.

And that certainly fives gives us a lot of confidence that these synergies are sustainable and that customers -- irrespective of what customers would pay if we didn't merge, they are going to be much better off as a result of these synergies out into the future.  That's our proposition.

MR. BRETT:  Okay, and that's a good speech.  But, you know, you're not guaranteeing these synergies.  Why won't you – you say you can't guarantee them.  There is no legal law that says you can't guarantee them.

You refuse to guarantee them.  You don't feel comfortable enough about them that you would --


MR. QUESNELLE:  Mr. Brett --


MR. BRETT:  What's the --


MR. QUESNELLE:  -- I've heard the question twice and I've heard the answer twice, and there isn't a guarantee coming from the applicant on this.  Okay.

MR. BRETT:  Yes, all right.  I'll move on.  You'd agree with me, though -- I mean, I can understand the one CFO instead of four.  That's fairly -- I guess that much I can get my head around.

But you'd agree with me, though, that the extent to which -- that your case really rests, to a very large extent, on whether or not these savings, first of all, are achievable -- and I guess we'll talk about that more with the panel 2, you know and continue to -- first of all, are achievable in the first instance and are sustainable over a lengthy period of time.  That's the -- that's what you have to show.

MR. BASILIO:  That's what we --


MR. BRETT:  Highly likely to be sustainable.

MR. BASILIO:  That's our proposition.

MR. BRETT:  We won't know, of course.  We don't know.

MR. SIDLOFSKY:  We do know that without the merger, we won't achieve these things.  And that's the point that Mr. Basilio has been trying to make.

MR. BRETT:  Yes, except that, you know, the landscape in Ontario is full of utilities that try to quote-unquote rationalize their IT systems and ended up spending two or three times what they thought they would spend.  It's not a slam-dunk that you could -- it's not a slam-dunk that you couldn't worsen the problem. 

We'll deal with that on panel 2, but I don't know you've studied the history of the gas industry with their IP issues --


MR. QUESNELLE:  Is there a question?

MR. CASS:  I wonder if I might invite Mr. Brett to ask a question.

MR. QUESNELLE:  It’s just prompting the same thing, Mr. Cass.

MR. CASS:  In argument, of course.

MR. BRETT:  I'd will do that, but I'd like to get answers that are not speeches.  It is a two-way street here.

MR. QUESNELLE:  Mr. Brett, I think your argument is being exposed here, obviously.  But you've made the same proposition along the same line and asked them for comment, and they've given the comment.  I think what they are attempting to do is fully answer your question, but it doesn't seem that that is satisfying you because you ask the same question again immediately afterwards.

MR. BRETT:  All right, I'll move on.

I want to briefly touch on the dividend issue and that is in response to -- it came up in JTC1.15.

JTC1.15 and that was a -- actually that was a undertaking that you gave, Mr. Glicksman, I think, to clarify a discussion we were having at the technical conference.  And do you have that?  I just want to ask you about the first table there, Table 1, "incremental payments to PowerStream shareholders."


As Mr. Shepherd would say, where I'm -- let me -- where I'm going here -- let me just ask the question:  In the technical conference -- in this Table 1 under the last line, "total incremental dividends and interest", am I correct in saying that this table shows the incremental dividends that PowerStream will pay to its holding company over the first ten years under the Mergeco scenario relative to the standalone scenario?


In other words, just to make it -- to punctuate it a bit, as we discussed at the technical conference, PowerStream has changed its dividend -- PowerStream's historical dividend policy has been 50 percent of earnings.  Under the Mergeco policy will be 60 percent.


The difference in the -- the higher dividend paid by PowerStream in each of the next ten years is set out in that Table 1 in the last line; is that right?  And that takes into account, by the way, the -- it's net in the sense that it takes into account the reduction in interest or otherwise payments on a shareholder loan over the same period.


MR. QUESNELLE:  Would it be possible to --


MR. BRETT:  It's a little complicated, but I'm trying to make it --


MS. SPOEL:  Can we just make these a bit bigger?  Because it's impossible to read any of the numbers.


MS. DeJULIO:  All of a sudden I've lost the exhibit.  Is that better?


MR. QUESNELLE:  Is that right?


MR. GLICKSMAN:  Table 1 is what Mergeco will pay --


MR. BRETT:  Right.


MR. GLICKSMAN:  -- to the PowerStream shareholders.


MR. BRETT:  Right.


MR. GLICKSMAN:  And that's a combination of the merger savings, difference -- it has the higher net income as a result of merger savings.  It has a higher dividend policy of 50 to 60, less lower interest payments that the shareholders --


MR. BRETT:  Right.


MR. GLICKSMAN:  -- receive.


MR. BRETT:  That's what we discussed at the technical --


MR. GLICKSMAN:  And it is from Mergeco to the PowerStream shareholders.  It is not --


MR. BRETT:  That's correct.


MR. GLICKSMAN:  -- from PowerStream, yes.


MR. BRETT:  No, that's correct.  Okay.  So we're agreed on that.  That's -- that's the incremental dividend and interest to be paid.


Putting it in layman's language, which is helpful to me -- I'm not a financial person -- is that the net increase in -- that there is a net increase in dividend paid under Mergeco by PowerStream relative to the status quo.


MR. GLICKSMAN:  By the way, it also includes the dividends for the Hydro One Brampton assets.


MR. BRETT:  And that is how much of those numbers, roughly, 3, 4 million?  That's a guess.


MR. BASILIO:  That's not a bad guess.  Yeah, about 4 million, I think, or thereabouts.  Yeah.  Mm-hmm.


MR. BRETT:  All right.  Thank you.  I appreciate that forthrightness.  And I just wanted to highlight that for the Board so it doesn't get lost in the shuffle somewhere.


MR. BASILIO:  Sorry, just to clarify, sorry, it would have been -- it would be -- it would be 60 percent of 4 million, so it would be -- my brain is starting to 

fade -- 2.4 million.


MR. BRETT:  Okay, I noticed -- let me ask you this, Mr. Basilio.  If you could turn up page 6 of the technical conference transcript, please.


MR. BASILIO:  If you could just give me a moment.


MR. BRETT:  Yeah.


MS. BUTANY-DeSOUZA:  We have it.


MR. SHEPHERD:  Okay.  Now, this is a discussion you had with Mr. Shepherd on the issue of essentially when do you cover off your costs with the cash flow from the savings.  In other words --


MR. BASILIO:  Yes.


MR. BRETT:  -- how long does it take, and I'm looking at line 14, and Mr. Shepherd says:

"All right, am I right in reading under total cash savings that by sometime early in 2018 you paid back all of your costs?"


And he means there your transaction costs and your implementation costs, I think, and you say yes.


MR. BASILIO:  On a -- if we're simply look -- and I clarified this with Mr. Shepherd, I believe, on Wednesday, that the chart he was referring to is the net synergies chart, you know, the gross savings less the transition costs --


MR. BRETT:  Right.


MR. BASILIO:  -- and if you simply look at it on that basis, you know, yes, I was agreeing with him, but what it excludes -- and of course what the shareholders are also investing in is a $200 million premium for Brampton --


MR. BRETT:  Yeah.


MR. BASILIO:  -- and so that, as I clarified on Wednesday, is part of the payback consideration for the shareholders in the totality of the deal.


MR. BRETT:  That's what I wanted to ask you about.  Isn't that separate, though -- isn't that a separate track, in the sense that that 200 million, as I understand it, is being put up by the three shareholders in order to provide a sort of an equity base for the acquisition of Brampton, because without that equity you wouldn't have the equity to buy Brampton, as you mentioned, I think, earlier, but you are getting a return on that.  You discussed that at great length with Mr. Shepherd that you were going to get a nine-and-a-half percent return in perpetuity, I think you said, an IRR of something like nine-and-a-half percent.


MR. BASILIO:  No, in fact --


MR. BRETT:  So just let me finish my --


MR. BASILIO:  Yeah, okay.


MR. BRETT:  -- question, please.


That is a separate transaction in the sense that it's a -- it's a second step in your transaction, and you are putting in -- shareholders are putting in money, and the Mergeco, which is making the acquisition or LDC Co., is earning a return, so why would you put the 200 million in the same category as the 96?


MR. BASILIO:  Well, it is not free money.  It is money that they are looking to recover on, so it's --


MR. BRETT:  They do.  They are recovering it.  They're recovering it --


MR. BASILIO:  Just as we recover on the transition costs, $97.3 million of transition costs for synergies, $200 million of -- and of course in that pot you should also put the return for the Hydro One Brampton assets.


So in totality, I guess what I'm suggesting to you is that shareholders are looking to recover on an outlay of $297.3 million.  That recover is going to come through, one, synergies; two, a return on the Hydro One Brampton assets; and --


MR. BRETT:  It's your model.


MR. BASILIO:  -- and the last thing I wanted to clarify is that we're not earning an IRR of the 9 percent you suggested for Hydro One Brampton, and my exchange with Mr. Shepherd -- and he concurred with this, I believe.  The transcript will bear that out -- is that the 9 percent and change IRR that we discussed was on the totality of the transaction, not the return on Hydro Brampton alone, but the return for shareholders on the aggregate transaction, all in.


MR. BRETT:  I didn't take that to be the -- to be it, but if that's -- that's your position, then that's your position, but the -- I am right, am I not, that you -- I thought your --


MR. GLICKSMAN:  Mr. Brett, just one point.  I thought I heard you say that we will earn a 9.3 percent return on the premium.  There is no return on the premium.


MR. BRETT:  No, I didn't say that.  No --


MR. GLICKSMAN:  Okay.  I just wanted to clarify.  That's fine.


MR. BRETT:  No, I understand.  I understand.


The -- just on that issue, before we lose it, there's a -- can you turn up attachment 11 to your evidence, please?  Just for your -- just for your -- that's the series of resolutions by the various councils that authorized the transaction to proceed; right?


MR. BASILIO:  Yes.


MS. BUTANY-DeSOUZA:  We have it.


MR. BRETT:  I’m kind of sorting here through stuff, so I don't go over Mr. Shepherd's ground. 

 If you turn to the Vaughan resolutions, the City of Vaughan, let’s start around page 6 or 7 and page 14, the City of Vaughan documentation.

You will have to bear with me on this.  This is a tax question and, Mr. Basilio, you are a tax expert and I'm not.

Do you have that page, page 14, City of Vaughan.  Yeah, that looks like it.  Just scroll down a bit to the section 2, first paragraph, okay? 

 It says here the transfer -- the title is "Reducing future tax obligation for the Brampton purchase".
“The transfer tax on Hydro One Brampton is 33 percent of the sale price, which translates to approximately $200 million."


By the way, is the $200 million, is that $200 million -- that's not the same 200 million as the $200 million premium, is it, that the province wanted on its sale?

MR. BASILIO:  It is not.

MR. BRETT:  It is not.  No.  The province -- and I haven't asked my question yet.  I just wanted to be clear because of the coincidence of the numbers.

So, anyway, the transfer tax is approximately 200 million. 
“PowerStream negotiated with the province for the removal of this tax.  Though discussion with the province has not removed this tax, they have agreed to provide a PILS tax credit of approximately $60 million which can be used to partially offer set the future transfer taxes."


So could you tell me, is that -- do I read this to say that you will still pay the transfer tax?

MS. YAMPOLSKY:  Okay, can I just clarify on this one?  Again, I think we answered this question to one of our responses to an interrogatory question. 

The point is this paragraph in the City of Vaughan resolution is totally wrong and when we read this paragraph, we actually explained to them why it's wrong and Hydro One Brampton -- actually, this transaction is not even subject to transfer tax.

Unfortunately, at the time we saw it, it already was on public record.  But they agreed that it is essentially this whole paragraph was supposed to be deleted from the resolution because it's factually wrong.

MR. BRETT:  I see.  So you are saying that the transfer tax -- I think I understand.  You are saying that because you bought this from the province, there is no transfer tax.

MS. YAMPOLSKY:  That's correct.

MR. BRETT:  But you still paid the province the $200 million premium over the rate base on the company.

MS. YAMPOLSKY:  Yes, but that's different.

MR. BRETT:  You had no choice, I suppose.  You were hoping Mr. Clarke monetize the transaction, the assets of the province.

MR. BASILIO:  No, no.

MS. YAMPOLSKY:  No.

MR. BASILIO:  No, we were not doing that.

MR. BRETT:  You weren't?

MR. QUESNELLE:  Are you -- is there a question there, Mr. Brett?

MR. BRETT:  I have, yes, I have.  I have a question that -- let me ask you to turn up the business plan that -- just give me a moment, please.  Okay, that has been asked.

Would you agree with me that you have established this comparison between the status quo and the merged company to show a -- to show a wedge between the two for the first ten years, and you've done that essentially by counter -- by sort of counter-positioning IR -- custom IR applications for ten years relative to -- relative to price caps for ten years.  And you drew the obvious conclusion that there was a difference there and so you had to be better, your deal had to be better.

That, to my mind, is sort of akin to what I've seen in other merger applications where a party will say, well, if you let us do this merger, we'll reduce the rates by 1 percent.  In other words, it’s a construct.  It's a -- it has nothing to do with -- let me ask you this.

 Would you agree with me that the basic principle of the no-harm test is what's the impact over the long term of the cost of a change in the cost structure for the four utilities?  It really has nothing to do -- or very little to do with the fact that if you have an ICM running for ten years versus a custom IR running for ten years, there will be a difference?  Of course, there will be a difference.  There has to be, almost by definition, but that the real test is not that.  That's sort of a side show.  That's like me saying I'll give you 1 percent off the rates.  And the real test is what is the long term impact on the cost structure of these four utilities.

 Is that fair, a fair question?  Is that a clear question?

MR. GLICKSMAN:  As is included in the evidence, and as Mr. Basilio has mentioned before, there is an ongoing cost savings of 42-and-a-half million in OM&A cost that continues throughout the entire period, and that is given to the customers at the time of rebasing when we go back after ten years.

So that is -- that would not be created without this -- these four companies coming together.  So that is not a construct; that's real using his -- using Mr. Basilio's example about not having four cost centres, not having four of certain positions, and so forth so.

MR. BRETT:  You are not saying --


MR. GLICKSMAN:  It is not a construct, it's real.

MR. BRETT:  You misunderstood my question, I think.  But I think you’ve agreed with me.

 I didn't say that your proposals to reduce transition -- to reduce costs were a construct.  I said that your comparison for the first ten years of an ICM versus a set of custom IRs was a construct.

MR. BASILIO:  It seemed to me there are a number of questions in there.  But within the first ten years, and I think what we've clarified is the benefit to customers is a function of how we would file applications under the merged scenario versus continuing under the status quo.

Continuing under the status quo, our proposition is that by necessity we would file custom IR applications.

The reason for that are is that our capital expenditure trajectories are above inflation.  There is a fair bit of reinvestment required in the distribution system and the Board has seen evidence with respect to that.

So filing under custom IR, and as Mr. Shepherd indicated this morning, under that trajectory, that would yield, using the Board's rate-making methodology, rate increases that are, you know, above inflation.


Under the merged scenario, after the expiry of existing rate terms which for PowerStream will be in 2017, Horizon, 2019 -- the others are on price cap now -- we would file under price cap, and that is simply an inflationary adjustment.


We would also -- we've also provided for ICM to the extent of eligibility, but the combination of those, relative to custom IR for the cap ex trajectories, yields a lower rate increase, because those capital expenditures are not rebased.


That is the value proposition with respect to price for customers in the first ten years and what will drive savings for customers relative to the status quo in those ten years.


MR. GLICKSMAN:  Just to add, and that's only possible because of the savings that are generated in the first ten years.  Without those savings Mergeco wouldn't be able to fund that capital with only price cap and ICM.


It's a savings that are received in the first ten years that allow us to do what each of the entities on a standalone basis would not be able to do.


MR. BRETT:  Would you turn to page 95 of the business plan, please?  And this is section 6.6, "regulatory considerations".  And look under 1, (i), and it is the third paragraph, and I'd just like to read this and have you comment on it.


This is the -- by the way, the business plan was prepared by you folks?


MR. BASILIO:  Well, it was -- there was a great effort involved in bringing it together, but the CFOs would have been principally responsible for this component of the financial plan, of the business plan.


MR. BRETT:  Okay.  The third paragraph says:

"There is a significant shareholder inducement to pursue consolidation opportunities since there are very limited opportunities otherwise to earn returns on investment in excess of the allowed regulated return."


Now, in another -- now, is that basically what this is about, this merger -- you're doing this merger because you can earn a higher return on equity than you can if you don't do the merger?


MR. BASILIO:  Well, certainly that's one component of why we're doing it.  It's a -- you know, as a shareholder you are looking to improve returns, but I think, you know, as we've mentioned, and as you've seen in the shareholders' agreement this morning under the guiding principles, customers are very important to the LDC.


In fact, at the end of the day it is customers that drive revenue, whether you are in a regulated business or a non-regulated business.  We are very much a customer-focused orientation.


I think I've also described this transaction as a win-win.  I guess I'm not sure of the point of the question.  Certainly there is a shareholder inducement, which I think is balance -- you know, that balances out, you know, with the customer.  We simply can't give money back to customers that we don't have.  This is an opportunity to -- for a shareholder to take advantage of savings and synergies for a period of time, and then to return that to customers.  This is a great win-win transaction for our customers and our shareholders.


MR. BRETT:  Yeah.  The -- yeah, I think in response to BOMA 16(a) you were -- you might turn that up, 16(a) -- you were asked to provide returns on equity for the ten years of the program, first the ten years of the rebasing period, and we have here numbers that -- well, these are probably numbers that you understand and are well familiar to you, but I'm looking at -- I'm looking for some -- there are some ROE numbers.  16(a) I have here.  Yeah, those -- yes, those are the numbers.


So you can see the numbers range -- leaving aside the first year, which is where you have numbers going from 9.3 up through 11.4, you have most of your -- I don't know what that composite return is, but it's probably over 10 percent.  So you are making a premium return through the entire ten-year period, right, in excess of your normal allowed return.


MR. BASILIO:  That's right.


MR. BRETT:  Let me ask just a couple of other questions.  The -- probably --


MR. BASILIO:  But we're making a return commensurate with the risks of the transaction as well.  I mean, I think that's important to say, that while we feel very -- the same reason we can't provide a guarantee to customers with respect to the savings, we can't provide a guarantee to our shareholders either with respect to those savings.


We know that the up-front costs will be real.  We know that the $200 million premium we pay for Brampton up front will be real.  We know the $97.3 million we pay to converge the utility will be real.  We'll lay out $297.3 million in the first three years without realizing a significant portion of the synergies, so, you know, I want to correct myself on the notion of a premium return.  Is it a premium return relative to, you know, the Board's regulated return?  Perhaps in that context, yes.  Is it a premium return relative to the risks in laying out almost $300 million before yielding synergies?  No, I don't think so.


MR. BRETT:  You are a regulated entity.  You are a regulated entity.  You don't get compensated for taking outsized risks, you get compensated on an ongoing basis with an assured guaranteed rate of -- an allowable rate of return which, if you perform properly and don't shoot yourself in the foot, you are going to earn, but you --


MR. BASILIO:  I'm sorry, Mr. Brett, is there a question?


MR. CASS:  Excuse me, Mr. Chair --


MR. BRETT:  Well, I'm -- I'm -- sorry?


MR. CASS:  That's another argument.  That's not --


MR. BRETT:  No, it's not an argument, it's a --


MR. CASS:  And I don't think it is correct.  The Board uses incentive regulation in different context --


MR. QUESNELLE:  Well, we shouldn't correct the fact that we are having an argument by countering the argument, Mr. Cass.


Mr. Brett, could you just pose the questions, please.


MR. BRETT:  Okay.  Well, then, when you turn up number -- page 52 of the -- of the -- page 52 of the business plan, please.  That's where it shows a little organization chart.  Do you have it?


MS. BUTANY-DeSOUZA:  Yes.


MR. BASILIO:  Yes.


MR. BRETT:  You probably don't need it because these questions are going to be very general.  But my understanding is that you have a -- you have an executive team of -- that we discussed, I believe, in the technical conference of 13 people; is that right?


MR. BASILIO:  Subject to check, really it's a -- subject to -- I believe that's pretty close, yeah, but you --


MR. BRETT:  And you have --


MR. BASILIO:  -- can pose -- you can get confirmation on the panel too, but I believe that's --


MR. BRETT:  Okay.  I'll do that.


MR. BASILIO:  -- pretty close, yeah.


MR. BRETT:  Now, you have three people, as I understand it, appointed already.  You have the president and CEO, which is Mr. Vince; right?


MR. BASILIO:  We have the president and CEO, Mr. Bentz, and --


MR. BRETT:  And that's of the Holdco or Mergeco?


MR. BASILIO:  That would be -- well, it's -- I mean, he'll be at the Holdco level, but he will have overall executive accountability for Mergeco.


MR. BRETT:  Okay.  So the two other appointments -- that was -- you anticipated my second question -- the other two appointments, Mr. Cananzi and Mr. -- I hope I have these right -- Mr. --


MR. BASILIO:  Mr. Gregg.


MR. BRETT:  -- Gregg, they will report to Mr. Bentz.


MR. BASILIO:  That's correct.


MR. BRETT:  And do you have any other members of the management group appointed yet?


MR. BASILIO:  Again, panel 2 could confirm, but to the best of my knowledge, no.


MR. BRETT:  And when would you expect that to happen?


MR. BASILIO:  Please pose that question to panel 2.  They have an HR representative on that panel that can respond to HR-related questions.


MR. BRETT:  And he could speak to the sort of --


MR. BASILIO:  Yes.


MR. BRETT:  -- governance aspects of this.


MR. BASILIO:  Management, sure, management, governance, yes.


MR. BRETT:  Now, you have something called a "transition committee".


MR. BASILIO:  Correct.


MR. BRETT:  And what does that committee do and who is on it?


MR. BASILIO:  I'm not sure I can rhyme off all of their names.  I can speak generally.  The transition committee, it's a committee to guide the transition.  It's not operating with the powers of -- of a board of directors, but it is operating somewhat similarly to sort of a transitional board of directors.

There is no mergeco entity at this point, and it is represented at this point by board members of the three -- the three merging entities.  Well, three – sorry, board members appointed by each of the entities.  So, for example, PowerStream; the PowerStream shareholder group has a right to put so many on the transition committee.  The Horizon group has a right to put so many on, and then Enersource. 

 And the number of appointees and there are thirteen 

-- that's articulated in the shareholder agreement -- the thirteen are pro rata relative to shareholding.  So PowerStream has six, I believe, Horizon has three, and Enersource has the other four as appointees to that committee.

The chairs of the boards of each of those entities are on the transition committee, so by way of name, Norm Loberg, who is the chair of the board of Enersource Corporation, is the chair of the transition committee, in fact; 


Rob Cary who is the chair of the board of Horizon Holdings Inc. is a transition committee member, and he is also a chair of the governance committee.

And from PowerStream --


MR. GLICKSMAN:  Maurizio Bevilacqua, the mayor of the City of Vaughan, who is the also the chair of PowerStream board of directors is also on. 

MR. BRETT:  Okay, thank you.  Those are my questions, thank you.

MR. QUESNELLE:  Thank you very much, Mr. Brett.  Mr. Janigan, perhaps we'll take the break at this time and resume at 3:30, and then we have Staff right after that.  So I think -- what's your time estimate, Mr. Janigan?  I think an hour or so?

MR. JANIGAN:  I think it will be less than that, Mr. Chair.

MR. QUESNELLE:  Okay, we’ll see how far we can get.  We are going to be stopping at 4:45 today.  Thank you.
--- Recess taken at 3:12 p.m.
--- On resuming at 3:32 p.m.


MR. QUESNELLE:  Mr. Janigan.


MR. JANIGAN:  Thank you very much, Mr. Chair.  As I indicated, I doubt I'm going to take my full allotted time, and I'm indebted to my friends for their exploration of this -- the evidence in this proceeding.  And I'll try to tread my way through the -- what they have already explored to try to touch upon some things that may be missing from that.

Cross-Examination by Mr. Janigan:

Panel, first of all, I'd like to deal with a matter that came up in -- yesterday at -- dealing with page 19 of the SEC compendium.  If you could turn that up.  And that is Exhibit K1.4.  And it came up in the context of questions that arose at transcript page 161.  And it dealt with the question of ongoing costs, and I am afraid I didn't understand Mr. Basilio's answer to this.  If you could turn up, on the board, the transcript page 161, I'll explain my confusion.  Unfortunately don't have it in my compendium.


MS. BUTANY-DeSOUZA:  We have it.


MR. JANIGAN:  Okay.  And it's -- it indicates when you're dealing with -- about halfway down the page.

"Mr. Shepherd:  So you have operating savings in the first five years of page 19 of 202.4 million, but then you have 35.4 million of ongoing costs.

"What's that?

"Perhaps you can address that to panel 2," Mr. Basilio indicates.

"These are essentially new costs to bring four utilities together.  There are certain areas where there are additional costs.  I can't recall a specific reason off the top of my head, but panel 2 will be able to respond to that.

"So they're not transition costs.

"No, these are not transition costs."


My problem is the answer seems to indicate there are new costs to bring four utilities together.  That seems to be the definition of transition costs.  Am I missing something there?


MR. BASILIO:  No, I think they are just ongoing costs, but again, I think the best panel to respond to that is panel 2, which is where I think my comments started, is let panel 2 respond to that question.


MR. JANIGAN:  I will do so.  Thanks.


Next I'd like to deal with the table -- figure 26, which appears at Exhibit B, tab 6, Schedule 1, page 4 of 4, which is also at page 12 of Energy Probe's compendium of yesterday.


MS. BUTANY-DeSOUZA:  We have it.


MR. JANIGAN:  And this shows the overall relative benefit to customers under the merged versus status quo scenarios, and as I recall, the status quo scenario is -- incorporates effectively the merged company, or at least the -- no, the company's -- in a status quo situation where they would be applying for custom IRs during the deferral period instead of the situation in the merged company, which has a price cap, and an ICM, but no custom IR; is that essentially correct?


MR. BASILIO:  In the first ten years, yes.


MR. JANIGAN:  Okay.  And the result of that comparison, as you've indicated, is that it generates a savings based on avoided costs of $19.5 million per year for ratepayers; is that correct?


MR. BASILIO:  Avoided ratepayer costs, yes.


MR. JANIGAN:  Yes, now, when the status quo scenario was formulated, was there any productivity factor included in the calculation of the status quo amounts?


MR. BASILIO:  So there -- I think as we spoke this morning, for PowerStream and Horizon Utilities the OM&A and the cap ex would -- for Horizon Utilities, the OM&A and cap ex would have been aligned to its rate -- its five-year custom IR rate decision.


MR. JANIGAN:  Uh-hmm.


MR. BASILIO:  For PowerStream, I believe, it corresponds to its five-year custom IR application.


MR. JANIGAN:  Uh-hmm.


MR. BASILIO:  And for the remainder, for the first five years for Enersource and Hydro One Brampton it would have been based on their five-year plan for the first five years.


MR. JANIGAN:  Uh-hmm.


MR. BASILIO:  And then beyond that it was an inflationary factor -- I believe we provided that this morning -- of 2 percent per year for OM&A.


MR. JANIGAN:  And no productivity?


MR. BASILIO:  Well, I think that's -- I think as I explained, that's all in.  Certainly inflation is quite low right now, but it's a historical low, so 2 percent is an estimate of an all in.


MR. JANIGAN:  And you believe that incorporates productivity?


MR. BASILIO:  Yes.


MR. JANIGAN:  Now, as I noted from the transcript yesterday on page 92, I believe you indicated that the synergy benefits that are associated with the merger are not the only productivity benefits that you are going to be searching for in this deferral period.


MR. BASILIO:  They are the only benefits provided for in the comparisons that we have provided, but I think I used this terminology that, you know, the quest for productivity continues.  It doesn't end with the merger, it continues, yeah.


MR. JANIGAN:  Okay.  And in this case, in the -- during the deferral period obviously the productivity benefits that you generate over and above the synergy benefits will go to the benefit of the shareholder.


MR. BASILIO:  In the first five years, yes.  In the second five years, to the extent that -- we've provided for an ESM, we have provided an ESM proposal, and so there is some potential for earnings sharing depending on, you know, the extent of any additional synergies that might be discovered that aren't in the business plan.


MR. JANIGAN:  Okay, and as I understand, the Mergeco will have a price cap and will also accommodate ICMs from the individual participating utilities.


MR. BASILIO:  In the first ten years, yes.


MR. JANIGAN:  Okay.  However, that is not going to be sufficient to cover the program of capital expenditures that they anticipate that would be needed?


MR. BASILIO:  Well, I think if you looked at them as discrete -- if you looked at it very discretely, I think the answer is no, meaning that if you took the eligible amount for ICM and then computed the ICM requirement, I think the answer is no to that.  I don't think it fully covers on the incremental portion.  Perhaps, Ms. Butany, you could -- or does anyone have anything else to add?


MS. BUTANY-DeSOUZA:  No, Mr. Basilio has covered it.


MR. JANIGAN:  Okay.  My question is:  When it comes to rebasing in ten years' time, won't the synergies benefits that you have indicated are going to flow to the customers at that time be encroached upon by the Mergeco applying for a custom IR to recover for the capital expenditures?   I mean, those -- presumably, if you've been lacking a custom IR up to that point in time, the custom IR that you are going to file on the rebasing year is going to be pretty aggressive.


MR. BASILIO:  Well, there is no retroactivity in terms of what's going to be recovered, so, you know, rate-making at the time in year 11 will be based on the rate base at the time.  Based on the capital synergies, I think we've shown that rate -- I think the business plan shows that rate base at the time of rebasing is lower -- is lower under the merged scenario than the status quo scenario, and, you know, will return $42.5 million of OM&A savings that accrue to shareholders to customers.  So I don't -- I don't think so.


MR. JANIGAN:  Wouldn't the temptation for the Mergeco be to effectively put the required capital expenditures, try to roll them into the rebasing application rather than cover them during the ten years?  It seems to me there would be an incentive to do so.


MR. BASILIO:  Sorry, just to clarify, you are suggesting there is an incentive to load the capital?


MR. JANIGAN:  Into the rebasing, rather than to undertake it, let’s say, during the ten years in which you don't have a custom IR.


MR. BASILIO:  It is not our intention to do so.  I mean, I suppose if you were considering a Draconian approach to maximizing shareholder returns, I mean that would be a pretty disingenuous approach to rate-making for the applicant, I think.  That's certainly not our intention.


MR. GLICKSMAN:  Just one clarification:  Rates actually go down in 2023.


MR. QUESNELLE:  Your microphone, Mr. Glicksman.


MR. GLICKSMAN:  Revenue requirement -- the distribution revenue actually goes down in 2026 from 2025, even with the rebasing.  It actually goes down because of the synergy, synergies.


MR. JANIGAN:  Okay, but will it go down the 69.3 million that you project based on the transfer of merger benefits?  I guess what I'm saying is that how much of that's going to be scooped up when you rebase?


MR. BASILIO:  Is that not -- sorry, but it's -- I'm just trying to get -- I'm not trying to argue; I'm just trying to get clarification. 


 I mean, we have provided a projection, a capital profile that drives these trends.  But it seems to me what you're suggesting is really when you -- when you're thinking about it, applicant, won't your behaviour be to try and load capital and to drive up rates, so really who knows what's going to happen in year 10.


Again, my response to that is I think that's a disingenuous approach to approach to rate-making, and that's certainly not our intention to do so.


MR. JANIGAN:  Okay.  I want to turn to the Board's policy with respect to the handbook to electricity distributors and transmitter consolidation.  I've explored some of this yesterday and I'm not going to re-cover that ground. 


 But would you agree with me that effectively -- and I think this was the course of the discussion, that the consolidated utility chooses the rebasing period which could be up to ten years.  And this period can't be changed unless a rationale is provided to the Board.


MS. BUTANY-DeSOUZA:  Yes, that's correct.


MR. JANIGAN:  Now, during that ten-year period, is it your understanding that there can be rate harmonization and changes to cost allocations during that period of time?


MS. BUTANY-DeSOUZA:  No.


MR. JANIGAN:  So there are no changes to rate harmonization or changes to cost allocation during that ten-year period -- with one exception; you can apply for incremental capital?


MS. BUTANY-DeSOUZA:  I'm reminded that for Horizon Utilities, our annual filing from 2016 had a change to cost allocation for the street lighting rate class, and so that's a change that we will be implementing over the remainder -- remainder of our custom IR term, so through 2017, '18 and '19.


So in fact, for the Horizon Utilities rate zone, that change will be ongoing.  But on an umbrella basis, no, there wouldn't be changes to cost allocation.  Those changes are usually brought forward in a rebasing application.


MR. JANIGAN:  Okay.  I wonder if I can have my compendium marked as an exhibit?


MS. HELT:
Yes, we can mark the VECC compendium as Exhibit 2.1.

EXHIBIT NO. K2.1:  VECC CROSS-EXAMINATION COMPENDIUM FOR PANEL 1


MR. JANIGAN:  Thank you.  Now I wonder if you could turn up page 11 of my compendium.  This is part of the Enersource decision in EB-2015-0065, and it's noted under paragraph 3.3 that as part of the need criteria and the OEB applies the means test when reviewing ICM applications.


The means test states that when -

"If a distributor's regulated return exceed 300 basis points above the deemed return on equity ROE embedded in its rate, the funding for any incremental capital project will not be allowed."

How does that decision affect your plans over ten years, if your estimates of savings are met or exceeded, and how will be able to support future capital requirements?


MS. BUTANY-DeSOUZA:  Well, I think, first, we've been asked in several interrogatories, as well as undertakings, what the ROE -- what the projected ROE would be, and we're not showing that we'll be above 300 basis points, above the regulated return.


That being said, page 9 of the Board's policy on distributor -- rate-making for distributor consolidations so that is EB-2014-0128, the Board set out that it believes, at the bottom of page 9 in that policy, that a distributor may now apply for an ICM that includes normal and expected capital investments.


We expect that ICM is applicable to us during the rebasing deferral period and in the context of a merger.


MR. JANIGAN:  Are you saying that this particular restriction would not apply?


MS. BUTANY-DeSOUZA:  No, the Board has its tests, one of which is the means test.  You've identified that that's 300 basis points over the regulated return.  I've pointed back to the responses given earlier that we don't expect to be 300 basis points over the regulated return.


MR. JANIGAN:  Okay.


MS. BUTANY-DeSOUZA:  And that ICM applies to us, or the opportunity for ICM applies.


MR. JANIGAN:  Okay.  Can you turn up page 24 of the compendium? 


 In recent decisions for both Enersource and PowerStream, the Board reduced the sought-after capital program and the Board has expressed some concern about capital planning of the two utilities.  Is that correct?


MR. GLICKSMAN:  In a recent Board decision, the Board made some reductions in the 2017 capital program that PowerStream had put forward.


MR. JANIGAN:  And I believe, as it shows on page 24 here, that seemed to express some concerns about the capital planning and the justification for the capital planning.  Would you agree with me with respect to PowerStream?


MR. GLICKSMAN:  I would agree with you that the Board gave some comments on our capital process and how it can be improved.


MR. JANIGAN:  Now, how will these concerns be remedied if there is no comprehensive rate application?  Is that going to be done through ICM applications? 


MS. BUTANY-DeSOUZA:  We expect to file a consolidated distribution system plan for LDC Co. by 2019.  We expect that the capital planning will be -- will be a function of pulling together a consolidated distribution system plan.  So that DSP will be tied to the ICM applications that we put before the Board.


MR. JANIGAN:  So at that point in time, presumably any concerns that the Board might have with respect to the capital planning might be addressed.


MS. BUTANY-DeSOUZA:  We are going to be evaluating the capital planning of the predecessor four utilities, and bring forward a comprehensive and best plan that we can in the context of that future DSP.


MR. JANIGAN:  Okay.  The Board has established three types of rate plans, the custom IR, the price cap, and the annual incentive rate-setting.


Looking at the PowerStream -- the recent decision with respect to PowerStream, it's clear that PowerStream was denied its custom IR plan.  But I cannot find any reference in the decision as to what form of rate plan follows 2017.  Was it price cap or annual incentive rate-setting? 


 Can you clarify your understanding of what rate plan PowerStream now falls into, price cap or annual incentive rate setting?


MS. BUTANY-DeSOUZA:  Price cap.


MR. JANIGAN:  Okay.  And what is the difference between these two?


MS. BUTANY-DeSOUZA:  If you can give me a minute.


I'm sorry, Mr. Janigan, I don't have a copy of the RRFE document in front of me, but off of memory and subject to check, unless anybody in the room has -- it's on the screen?  Oh.  Well, the annual IR index has no specific term, whereas the price cap is a rebasing application, so a cost-of-service rebasing, followed by four years of incentive rate-making, but I think there is a difference in the annual IR index, insofar as it -- for the inflationary adjustment you drop to the lowest cohort, so meaning the greatest stretch factor requirement.


MR. JANIGAN:  I guess as well in relation to this particular rate application, it may have some bearing on when the earliest rebasing might take place.


If it's an annual incentive, PowerStream's rate-setting methodology expires in 2018, wouldn't that be correct, if it was --


MS. BUTANY-DeSOUZA:  Well, the annual IR index doesn't have a term, but it's not -- I would argue or I would offer that it's not an annual IR index because it's preceded by a cost-of-service year which is 2017 rates, and so therefore, because there's a cost-of-service year follow -- the years following that are therefore price cap regime, so that's four years after that.


MR. JANIGAN:  Okay.


MS. BUTANY-DeSOUZA:  So, yeah, that's four years after that, so rebasing is tied to the earliest termination of a rate plan term.


MR. JANIGAN:  Okay.


MS. BUTANY-DeSOUZA:  And that's not the PowerStream one.


MR. JANIGAN:  Okay.  Thank you.  Now, Horizon has a Board decision in EB-2014-0002 --


MS. BUTANY-DeSOUZA:  Yes.


MR. JANIGAN:  -- accepting a custom IR for 2015 to 2019.


Has Horizon applied for an ICM that was in addition to what was sought in the last application?


MS. BUTANY-DeSOUZA:  So the decision of the Board is for 2015 to 2019 rates.  So let me correct the 2014, so it's the five years, '15 to '19, and, no, Horizon doesn't have an ICM during that -- the Horizon rate zone does not have an expectation of ICM during that '15 to '19 term.


MR. JANIGAN:  Okay.  So it won't do so --


MS. BUTANY-DeSOUZA:  Or in this case '17 to '19 for what's effective in terms of the merger.


MR. JANIGAN:  And it won't do so before 2020 then.


MS. BUTANY-DeSOUZA:  That's correct.


MR. JANIGAN:  Okay.  And the capital expenditures for Horizon for 2017 to 2019, which are part of the file distribution system plan, they are still relevant.


MS. BUTANY-DeSOUZA:  Yes, that's correct.


MR. JANIGAN:  Okay.  Now, with respect to HOBNI, EB-2014-0083, Hydro One Brampton had set rates effective January 1st, 2015 to the end of 2019 based on a price cap adjustment, so presumably it did not contemplate any need for an ICM; is that correct?


MS. BUTANY-DeSOUZA:  I can't speak to what was contemplated in the formulation of that application, but certainly, given that Brampton is on a price cap regime, it would have the opportunity for ICM.


MR. JANIGAN:  Is there any plans to file for an ICM for HOBNI service territories for any years prior to 2019?


MS. BUTANY-DeSOUZA:  Yes, the model contemplates ICM, or as we've described in previous cross-examination the expectation through the mathematical exercise that's embedded in the business case model is that those rate zones that are on price cap would have ICM potential as well, so, yes.


MR. JANIGAN:  Now, with respect to Enersource, in Enersource's most recent cost-of-service application, EB-2012-0033, Enersource identified the need for significant capital investment in its system starting with the next four to five years, 2016 to 2017 time frame, continuing over the next decade.


In April 2016 the Board did not approve its last ICM application, EB-2015-0065, other than the amounts that related to the Hydro One contribution in aid of construction.


Given the Board's recent denial of the substantive request in that application, when is the earliest ICM application related to Enersource service territory going to be filed?


MS. BUTANY-DeSOUZA:  Well, maybe I can start with the -- we'll bring forward rate applications in the context of rate-making in the future.  However, again, the expectation in the business case model is that Enersource, given that it's on ICM, would be eligible through the mathematical exercise at least for ICM each year.  As I offered earlier this afternoon, the first year of the merger is presumably, let's say potentially 2017, and the IRM application for the Enersource -- for Enersource is before the Board now, and it does not include an ICM, so on that basis the earliest would be an application for rates for 2018.


MR. JANIGAN:  Okay.  So when do you estimate the first ICM application will be filed and for what utility?


MS. BUTANY-DeSOUZA:  Potentially 2018 rates, though we have to -- as you might appreciate, we will -- we have been focused on building the business case, filing this MAADs application, and now defending this MAADs application, as well as beginning to formulate policies for the new organization, but certainly it is top of mind for at least evaluation for 2018 rates for the rate zones that are on price cap, so that's all except for Horizon.


MR. JANIGAN:  Okay.  Now, if you could turn up page 36 of my compendium.  And this is in response to Undertaking JTC1.13.  And it shows incremental capital spending beginning in 2016.


I don't understand what this incremental capital amount is on the first line of each utility if you are not intending to file the first ICM application until 2018.


MS. BUTANY-DeSOUZA:  So let me take you back to, I think it was Wednesday, where we conveyed that the -- these come out of the business case model, and the business case model ICM was about a mathematical exercise.  Do we hit a trigger in using the Board's formula for ICM?  If yes, then that incremental capital amount is filled in in the cell, but first, it was a mathematical exercise only that doesn't necessarily mean that an ICM filing will be made, but second, 2016 should be read as effectively year two in this context.  So we would be shifting the years along.  Year one, excuse me.


MR. JANIGAN:  Okay.  But you still wouldn't -- I mean, you still have entries here of --


MS. BUTANY-DeSOUZA:  I'm sorry, I can't hear you.


MR. JANIGAN:  Sorry, I -- my binder up to my face.


MS. BUTANY-DeSOUZA:  Yeah.


MR. JANIGAN:  You still have entries here that on a -- pre-date 2018, which is when you would make application --


MS. BUTANY-DeSOUZA:  Right, but --


MR. JANIGAN:  -- and I guess I'm confused.


MS. BUTANY-DeSOUZA:  But a good example, for instance, is if you look at -- and I'll draw your attention to Horizon Utilities because it is the one I'm most familiar with.  Even though there are numbers in the incremental capital line, when you look at the bottom line, if you will, of ICM revenue, there is no -- there is a dash in that cell, if you will, because there is actually no ICM being filed.  And that goes to the point I made earlier of Horizon Utilities is on custom IR for those first several years and therefore there is no ICM.


MR. JANIGAN:  Okay.


MS. BUTANY-DeSOUZA:  So it goes to my point of this was a mathematical exercise.


MR. JANIGAN:  There is 3.7 and 6.1 after that.  How do they arise if they don't really exist, I take it -- or do they exist?  Why do they exist in those years?


MS. BUTANY-DeSOUZA:  You're looking at the very bottom, and so that's the aggregate of all of the rate zones.  But if you look maybe a third of the way up from there, it says "ICM revenue included in income statement one year lag”, there is a line of dashes for those first several years for Horizon Utilities and that's to indicate that there is no ICM.


MR. JANIGAN:  Okay.  And the final total is 130.8 million.


MS. BUTANY-DeSOUZA:  That's correct.  That's the aggregate over the 10-year period for all rate zones for potential for ICM, based on the mathematical exercise only.


MR. QUESNELLE:  Not to belabour the point, but if we look at Enersource 3.7, under two-16, and you mentioned that would be -- for 2018, you'd have an ICM for Enersource?


MS. BUTANY-DeSOUZA:  That will be the -- 2018 will be the first opportunity for filing an ICM for Enersource in the context of the merged entity, yes.


MR. QUESNELLE:  Okay.  So if we just reflect that 2016, the numbers there, we should be looking at the 2017.


MS. BUTANY-DeSOUZA:  Yes.


 MR. QUESNELLE:  Why was it under '17 and not '18?  Are these actual revenues?  Did you expect revenues to flow before the actual in-service?


MS. BUTANY-DeSOUZA:  No.  When the business case model was put together, we were doing this in 2015 with the expectation that we would close by the end of the year, and maybe that's maybe a foolhardy exercise, we haven't changed the calendar years that pertained.  So that's why we've said that we need to be looking at these as years 1 through 10 as opposed to the actual calendar year to which they pertain.


MR. QUESNELLE:  But I'm still missing a year, I think.  Wouldn't the 3.7 show up then -- I recognize you’re moving along to two-17.  But I'm why would it show in two-17, considering that two-16 is year 1, right, now?  Have I got that?


MS. BUTANY-DeSOUZA:  I think I said earlier that -- maybe -- I hope this clarifies, Mr. Chair, that we -- Enersource has not filed an ICM application along with its 2017 IRM application, which is now before the Board.  That was filed earlier in August without an ICM, which is why I'm saying that 2018 would be the earliest.


MR. QUESNELLE:  So 2018 is the earliest that you would be -- you would be filing in '17 for a 2018 ICM?


MS. BUTANY-DeSOUZA:  That's right, for rates effective January 1, 2018.


MR. QUESNELLE:  All right.  If we shift this along and that year has gone by.


MS. BUTANY-DeSOUZA:  So you shift it -- first you shift it because a year has gone by.  Second, we have the reality of the situation, which is rate applications are being filed now in 2016 for rates effective January 1, 2017, and I can confirm that for Enersource there is no ICM filing included in that IRM application.


MR. QUESNELLE:  So in reality, what you expect to receive is your first ICM revenues in reality --


MS. BUTANY-DeSOUZA:  Yes.


MR. QUESNELLE:  -- will be in 2018.


MS. BUTANY-DeSOUZA:  Yes.


MR. QUESNELLE:  Thank you.  Okay.


MR. JANIGAN:  And I take it the SAIFI and SAIDI questions should be directed to panel 2?


MS. BUTANY-DeSOUZA:  Yes, that's correct.


MR. JANIGAN:  I wonder if you could turn up page 37 of my compendium.  Here we asked how the materiality threshold for the ICM for the consolidated utility will be calculated.  And in response to 2-VECC-8, you said that that would be addressed later.


I wonder, if you look at page 7 of my compendium, which contains the Board's -- an excerpt from the handbook.  It indicates in the fourth paragraph, at the bottom, that:

"Material thresholds for ICM will be calculated based on the individual distributor's accounts and not that of the consolidated utility."

 I take it you didn't mean to say in 2-VECC-8 that whatever policy you were going to follow would differ from the handbook?


MS. BUTANY-DeSOUZA:  No, that is not what we meant to say.


MR. JANIGAN:  And your policy will be following the handbook, as far as you know?


MS. BUTANY-DeSOUZA:  That's correct.


MR. JANIGAN:  And any questions on the governance structure as well should be addressed to panel 2?


MR. BASILIO:  It depends on the question.


MR. JANIGAN:  We were asked -- we wanted to know why the organizational structure of the consolidated company has been filed in confidence.


MR. BASILIO:  Sorry, that is for panel 2.  I think of governance more broadly as --


MS. BUTANY-DeSOUZA:  Shareholding.


MR. BASILIO:  But certainly any management governance would be panel 2.


MR. JANIGAN:  All right.  Thank you, panel, for your patience.  Thank you, Mr. Chair, those are all my questions.


MR. QUESNELLE:  Thank you, Mr. Janigan.  Ms. Helt?


MS. HELT:
You may be surprised to know Board Staff does not have any questions.  Everything has already been covered that we had.


MR. QUESNELLE:  Thank you, Ms. Helt.


A couple of things, Mr. Cass, and I'll provide this before you have any redirect -- or I should ask.  Do you have any redirect?


MR. CASS:
I do, sir, yes.


MR. QUESNELLE:  Maybe do that first.  I don't think what I have to say is going to alter anything.  We’ll get your submissions on what we have to suggest in a moment here.

Re-Examination by Mr. Cass:

MR. CASS:
 Well, I apologize, panel, it's late in the day on a Friday and I'm going to be asking to see if you can pull some numbers together for clarity of the record.  I hope it won't be too challenging at this time on a Friday.


During cross-examination, there's been a lot of numbers bandied about in relation to the benefit calculations for shareholders and ratepayers.


We've heard present value numbers.  We have heard numbers that are not at present values.  We have heard numbers where you net out the Hydro One Brampton premium and where you don't.


Would it be possible for you to walk us through them carefully, the non -- the cash numbers, non-net present value, the net present value numbers, what they are and where the Hydro One Brampton premium is included or not included?  Is that something you can do for us?


MR. BASILIO:  Well, I'd hate to take an undertaking from my own counsel this late in the day, I must say.


Maybe I'll recap and then to the extent I've missed anything, we can deal with it at that point.


MR. CASS:
Thank you.


MR. BASILIO:  So I think I started yesterday, in the cross by Mr. Shepherd, that there were questions about balance of customer and shareholder interests in the transaction.


And what I had tried to illustrate -- and I know personally I tend to think of things in value terms, because trying to talk about what's going to happen each year for the next 10 or 15 or 20 years, I think tends to lose meaning.


 But if you take the stream of the synergies -- and this excludes the Brampton premium.  This is just the net synergies in the table and I'm -- the synergy table and perhaps I'll -- in figure 25 of Exhibit B, tab 6, schedule 1, and if we take the net synergies after tax, meaning the net synergies and apply a tax rate of 26-and-a-half percent, take the tax off to get to the net synergy number, which really is what hits the bottom line at the end of the day, the net income impact or the cash impact, and if we present value that at the Board's -- or at approximately -- I mean, 9.3 percent which is -- I don't know if that's the current Board -- that is not the current Board cost of equity discount, but it's what we used in the model, 9.3 percent, you get -- I'm sorry, I think I started with the wrong –- no, that’s right.


If you present value that, you get $178.1 million.  You can drop that 1 because we're not that precise.  But let's say that the shareholders' benefit with respect to the synergies -- and that excludes Hydro One Brampton, of course -- that that is just the synergies out of the transaction, $178.1 million.  If you look at the present value of what I'll call the customer savings in the first ten years, which is the difference between the distribution revenue trend under the merged scenario and the distribution revenue trend under the status quo scenario years one through ten using the same discount rate of 9.3 percent.  That value is $98.8 million, so that's our view of the value to customers.  It's not how much cash they're getting back every year.  It is the present value of that cash stream over the first ten years, $98.8 million.


And then beyond that, the modelling provides that -- will return, 69.3 -- I think $69.3 million.  That's very close, if it's not bang on.  69.3, that's right on the screen.


And if we discount that in perpetuity at 9.3 percent, which is really just 69.3 divided by 9.3 percent, the value of that is $306.2 million, and so if we think about the value to customers in terms of avoided ratepayer costs and aggregate, that's an aggregate of $405 million of value, and that is greater than a two-to-one ratio in favour of customers.


So that's -- I think that's where I started yesterday, and, I mean, I didn't render a view on -- I mean, I don't want to be presumptuous with respect to -- with the Board Panel as to what is a proper balance of customer and shareholder interests, but, you know, it's a fairly significant benefit to customers relative to shareholders.


We spoke a little bit this morning about -- we looked at that value really just a different way.  I think I provided some numbers around the net present value of net income, the incremental net income to shareholders this morning, which is really, you know, across the forecast period in the model, which is a 24-year forecast period, and that's $276 million.  That excludes the premium paid for Hydro One Brampton, by the way.  But it also includes the return on the Hydro One Brampton rate base, which has been fully funded by shareholders.


And so that's something paid for by shareholders, and those benefits aren't returned to ratepayers.  We think that's appropriate.


So if you remove the present value of that number, really shareholders, again, on a net income basis, the present value of the net income stream across the 24-year period is $193 million.


So it's sort of a check, I think, on the $178 million previously articulated.  And again, the customer number doesn't change but, again, I think it's just sort of a corroboration that customers are getting $2 in value for every dollar that shareholders are getting in this deal.


And both are subject to -- you know, to the extent that the synergies aren't -- or some of the synergies aren't realized, shareholders get less, customers will get a little bit less.  I think that ratio will hold, and to the extent that there are more synergies, will return -- to the extent that those synergies are at a threshold in the second five years that results in earnings greater than 300 basis points above the regulated return, they will get a share of that.  And they will get the full amount of the greater synergies following year ten on a rebasing.


So, you know, there is a -- I think there is a good symmetry here for customers and shareholders to the extent that there are overearnings, in terms of how those -- how those earnings are allocated, and unless I'm missing something, Mr. Cass, I think that was largely what I was trying to cover with that analysis I'd offered.


MR. CASS:  Thank you, Mr. Basilio, thank you, Mr. Chair.  That was the re-examination.


MR. QUESNELLE:  Okay, thank you, Mr. Cass.  We don't have any questions from the Panel.

Procedural Matters:


The one thing that we came up with in our -- the analysis and the cross-examination on the filed shareholders' agreement that was filed yesterday, I guess it was, last night, we received it, two things about that, I suppose.


It's a large document.  The panel has just received it.  We're going to be taking the opportunity to go through it over the coming days.


Now, I understand we have a bit of a restriction on the -- on this panel, in that you will not be available next Friday, not all of you, but Mr. Basilio, I understand you're not available next Friday.


MR. BASILIO:  I could come in for the first two hours, and then I think regrettably for this proceeding I'm off to Italy for a couple of weeks.  I can't miss that flight.


MR. QUESNELLE:  Well, good for you, but I think we could probably -- we'll know by next Thursday, I suppose, is what I'm getting at, is if we have any questions that arise from our analysis of this that we'd like to have this panel back or at least someone who can speak to the shareholder agreement.  But within the shareholder agreement, and referenced in it -- and we had discussion this morning on the strategic plan -- I was just looking back at the transcript, and I understand the caveats that you are attaching to it and why it wasn't filed.  I understand -- well, you provided your reasons as to why, and it's in draft form and it hasn't even been before the shareholder, but nevertheless, the Panel would like to have it filed.


We recognize that there may be portions of it and that this is at a holdco level, that it may have content that you said this morning -- it is either very high-level in general terms, and you actually started to describe the four elements of it.  I think Mr. Shepherd's cross overcame that, and I think you only got a description of one of them out, which is fine.  That was Mr. Shepherd's cross, and for his purposes that was adequate.


But the -- if there are elements of it that pertain to -- that are not pertaining to the regulated business we're interested in, the strategic plan that pertains to the LDC, the regulated business, and so if there are things that have to happen to the document to extract other items, that's what we would like to focus on, and if that could be filed, we recognize the caveats of it being a draft.  And we will provide -- you know, we need to see what direction it's headed in.


I think your description this morning, Mr. Basilio, this is more of an operating-level strategic plan, and so therefore, I think that goes to the heart of what we will be expecting to happen with this company on a go-forward basis.  It just completes the record, I think, that it was referenced and it is appendix to the shareholder agreement, so...


MR. BASILIO:  May we file it confidentially?


MR. QUESNELLE:  Well, I think that, to the extent that there's elements in it that may not pertain to the regulated, but I think in the spirit of the same as the shareholder agreement, I think there's been an agreement on what elements of that will remain in confidence, and the rest will be made public.  I think this particular element of it, I would have thought, would not have been captured by the articles, whatever they were, 3, 4, and 5, and if there are areas that do pertain to anything that's, you know, associated with that same type of subject matter --


MR. BASILIO:  If I may, the concern I'd like to articulate -- I can work with our legal counsel on that -- is that what I would not want to do is disrupt the shareholder negotiation of that document.  I mean, if it's -- if we're -- if we're under cross with respect to that document here, I'm not sure if that might raise any sensitivities that could disrupt, you know, the final settlement of that document among the shareholders.


It is a closing condition of the shareholders' agreement that it be accepted by all the shareholders, so, I mean, I can --


MR. QUESNELLE:  It puts us in a bit of a Catch-22, though, I think, that to the extent that we would like to see the strategic plan for a company that is going to exist after this merger, and if we can't look at that in a public fashion and satisfy the ratepayers that there is no harm that we see, then I think that perhaps it's premature to have brought it to us.


I think that's -- the fact that the shareholders are still negotiating something which would be at the operating level of how the company is going to run after they've provided what we see here as basically what will bind the directors in their conduct at the holdco level, if this strategic plan is about what you intend to do with the regulated entity at a high-principle level, if that's still a deal-breaker as far as negotiations I think that then perhaps the application may be premature.


MR. BASILIO:  Okay, well, certainly we wouldn't want to do anything to disrupt the processing of this application, so we'll -- in terms of -- I hear you that we have to file it in terms of how we file it.  I'll just work with our legal counsel.


MR. QUESNELLE:  I understand.


Okay.  And, yeah, with that same -- if anything comes of that -- that filing that we have any questions for, again, we'd like to have somebody available from this panel that can speak to that next Thursday, and we'll let you know, Mr. Cass, whether or not that's necessary.  All right?  Good.


Why don't we – we’ve got until a quarter to.  Mr. Shepherd was next up, but I won't put Mr. Janigan on the spot to see if he can step in.

But why don't we at least take the few minutes, in case we are running short of time next week, why don't we have the affirmation of the next panel and perhaps you could have your chief completed today, Mr. Cass.  And then we'll start fresh with cross-examination on next Thursday morning.

MR. CASS:  Thank you, sir.  We will bring them up.

MR. QUESNELLE:  Thank you very much to this panel.  It's been a long couple of days and thank you very much for your forthright responses.

MS. BUTANY-DeSOUZA:  Thank you.

MR. CASS:  So, Mr. Chair, as you can see, we have five witnesses ready to be affirmed.
LDC CO. - PANEL 2

Brenda Schacht, Affirmed

Dan Pastoric, Affirmed

Norman Wolff, Affirmed

Colin MACDONALD, Affirmed

Cathy Lerette, Affirmed


MR. QUESNELLE:  Thank you.  Mr. Cass, you can go ahead.


MR. CASS:  Thank you, sir.  I believe that with one exception, the curriculum vitae of the witnesses were filed in advance of the technical conference, the one exception is Ms. Lerette.  Her curriculum vitae was filed together with the undertaking responses arising from the technical conference.

So those should all be on the record and filed.  Again, I don't know if we need an exhibit number.

MS. HELT:  I don't think so.  They are already filed on the record.

MR. QUESNELLE:  Okay.
Examination-In-Chief by Mr. Cass:


MR. CASS:  So I will just start with Mr. MACDONALD, who is closest to me, with some introductory questions.

And then I have just two questions for the panel after the introductions and the adoption of the evidence.

I have a fairly long question for you, Mr. MACDONALD, to expedite things.  I understand that you are vice-president, regulatory affairs and customer service for PowerStream, that you've been with the utility in positions of increasing responsibility since 2006, and prior to that, you served in positions of increasing responsibility at Etobicoke Hydro and its successor Toronto Hydro from 1986 to 2006; is that right?

MR. MACDONALD:  That's correct.

MR. CASS:  And you are a professional engineer and member of the Professional Engineers of Ontario.

MR. MACDONALD:  That's also correct.

MR. CASS:  And your role is you were with the senior regulatory staff of the applicants responsible for the preparation of the application.

MR. MACDONALD:  Yes, we worked together on the application.

MR. CASS:  Thank you.  Next, Mr. Wolff, a few questions to introduce you to the panel.

You are executive vice-president and chief financial officer of Enersource Corporation, and you have been since 2008.  And in addition you've been with utility in positions of increasing responsibility since 2001; is that correct?

MR. WOLFF:  That's correct.

MR. CASS:  You have a BA in economics and you're certified by the Chartered Professional Accountants of Ontario?

MR. WOLFF:  That's correct.

MR. CASS:  And together with the CFOs of the other Applicants who we saw on the first panel, you have been responsible for financial aspects of the application; is that right?

MR. WOLFF:  That's correct.

MR. CASS:  Thank you.  Mr. Pastoric, you've held positions as executive vice-president and chief customer officer and executive vice-president and chief operating officer with Enersource since 2008; is that correct?

MR. PASTORIC:  That's correct.

MR. CASS:  And previously you searched in positions of increasing responsibility at Ontario Hydro from 1982 to 1989; is that right?

MR. PASTORIC:  I believe it's 1997.

MR. CASS:  I'm sorry, 1982 to 1999.  Did I say '89?  My apologies.

MR. PASTORIC:  Yes.

MR. CASS:  And you've been a professional engineer since 1982, and you are a member of the Professional Engineers of Ontario and you also hold an MBA; is that right?

MR. PASTORIC:  That's correct.

MR. CASS:  And your role as you've been with the senior engineering operation executives of the applicants, responsible for operational aspects of the application; is that right?

MR. PASTORIC:  That's correct.

MR. CASS:  Thank you.  And then, Ms. Lerette, you are vice-president utility operations for Horizon Utilities.  You've been with that utility and its predecessors, Hamilton Hydro and Stoney Creek Hydro, in positions of increasing responsibility since 1982; is that right?

MR. LERETTE:  That's right.

MR. CASS:  You are a member of the Ontario Association of Certified Engineering Technicians and Technologies; is that right?

MR. LERETTE:  That's right.

MR. CASS:  And similar to Mr. Pastoric, you are you also were with the senior engineering and operation executive responsible for operational aspects of the application.

MR. LERETTE:  That's correct.

MR. CASS:  Thank you.  And finally Ms. Schacht, we to come to you.  You are vice-president human resources of Horizon Utilities and have been since 2011; is that right?

MR. SCHACHT:  That's correct.

MR. CASS:  Prior to that, you acted as an independent human resources consultant and held senior positions in the human resources departments of various corporations, including the Globe and Mail and CIBC, is that right?

MR. SCHACHT:  That's correct.

MR. CASS:  You hold a Masters of industrial Relations, is that right?

MR. SCHACHT:  That's correct.

MR. CASS:  And with the senior human resources staff in the applicant utilities, you've been responsible for the human resources aspects of the application?

MR. SCHACHT:  Yes, that's correct.

MR. CASS:  Thank you.  To come to you Mr. Wolff, if I can, and ask you if you can speak on behalf of the panel to confirm, first of all, that the evidence for which this panel is responsible was prepared by the panel or under its supervision.

MR. WOLFF:  Yes.

MR. CASS:  Can you speak on behalf of the panel to adopt that as the evidence of this panel in the proceeding?

MR. WOLFF:  Yes.

MR. CASS:  And additionally, on behalf of the panel, you would adopt the responses to Board Staff and intervenor interrogatories, the evidence of the technical conference, and the undertaking responses arising from the technical conference as your evidence in this proceeding?

MR. WOLFF:  Yes.

MR. CASS:  Okay, thank you.  And Mr. Wolff, just an additional question for you.  Given that you are a CFO, can you explain your role on this particular panel in light of the fact that panel 1 was addressing financial matters?

MR. WOLFF:  I'm here to support the operations panel.  I do not intend to revisit the financial matters discussed by panel 1, but I am here to assist the Board and panel 2 if questions come up about financial implications of operational decisions that are being made in the context of the consolidation.

MR. CASS:  One last question for you, Mr. Pastoric.  In the examination-in-chief of Panel 1, Mr. Basilio addressed the no harm test in relation to the areas of evidence of that panel.

Can you please address the no harm test in relation to the evidence of this panel, in particular, protection of interest of consumers with respect to adequacy, quality and reliability of service.

MR. WOLFF:  Yes, thank you.  The discussion of the adequacy, the reliability, and the quality of distribution service can be found starting on Exhibit B, tab 5, schedule 1, page 3 of the application.

Also, we have discussed the distribution system operations, which can be found on Exhibit B, tab 5, Schedule 5 of the application.


In our application we have confirmed our commitment to maintaining the quality, the reliability, and the adequacy of the electricity service for LDC Co.'s customers.


Enersource, Horizon Utilities, PowerStream, and Hydro One Brampton currently have six service territories across the combined service territories.  These centres are located in St. Catharines, Hamilton, Mississauga, Brampton, Markham, and Barrie.


We plan to continue these existing service centres for the construction and maintenance work, the trouble response, logistics, fleet services, and metering.


Utility operations will be organized in three separate operating regions.  The western region will cover our current Horizon Utilities service territory, the central region will cover the current Enersource and Hydro One Brampton service territories, and the eastern region will cover the current PowerStream service territories.


Some of these functions, such as transactional and information services, will be centralized with the consolidation.


The current number of call centres will be reduced from four to two, as well as the current number of control rooms will be reduced from four to two.


The adequacy, the reliability, and the quality of electricity services will be maintained throughout the existing six service territories or six service centres.


The operations staff that currently respond to power outages and power quality issues will continue to serve the communities that they serve currently.


As operational staffing levels will not change, we expect the response times to remain the same and be maintained.  In fact, during large outages, LDC Co. will have the ability to draw upon a much larger number of operational staff or restoration efforts.


We understand that the test is one of no harm.  We believe that the consolidation will create opportunities to improve customer service levels.  The consolidation will allow for the implementation of new technologies in the adoption of best work practices on a larger scale.


Our plan is to harmonize the engineering standards amongst the four utilities, and will -- this will allow for more efficient and effective inventory management and ensure sufficient equipment across the entire LDC territory.


By maintaining operation staffing levels and having a geographically diverse territory, we believe that this will contribute to higher reliability through reduced restoration time in large-scale localized outages.


In addition, we plan to standardize policies and procedures regarding the expansion of distribution systems across the entire LDC service territory, and this will benefit our developers and customers existing new connections or the expansion of existing services as we see a single standardized offer to connect that will -- that they will only have to deal with one LDC for the greater part of the Golden Horseshoe, Barrie, and the Penetanguishene areas.  Thank you.


MR. CASS:  That is the examination-in-chief of the panel, Mr. Chair.  Thank you.


MR. QUESNELLE:  Thank you very much, Mr. Cass.  I think that that worked out well.  I don't think we would have asked Mr. Shepherd to start five minutes away from -- but any event, so with that, have a good weekend.  We will get back to you if we need to see anybody from Panel 1 next Thursday and let you know in adequate time for that, and we start on 9:30 next Thursday with this panel in cross-examination by Mr. Shepherd.  Thank you.

--- Whereupon the hearing adjourned at 4:37 p.m.
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