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IN THE MATTER OF a cost of service application made by Hydro
One Networks Inc. Transmission with the Ontario Energy Board
(OEB) on May 31, 2016 under section 78 of the Ontario Energy
Board Act, 1998, S.O. 1998, c. 15, (Schedule B), seeking approval
for changes to its transmission revenue requirement and to the
Ontario Uniform Transmission Rates, to be effective January 1,
2017 and January 1, 2018.

8
9

AND IN THE MATTER OF the OEB Decision on Confidentiality
Request, EB-2016-0160 dated September 21, 2016.

10

HYDRO ONE NETWORKS INC.

11

September 30, 2016

12

A. NOTICE OF MOTION

13

Hydro One Networks Inc. (“Hydro One”) hereby makes this motion to the Ontario Energy Board

14

(“OEB” or “Board”) requesting that the Board review and vary its Decision on Confidentiality

15

Request dated September 21, 2016 (“Confidentiality Decision”), pursuant to Rules 8 and 40-

16

43 of the OEB’s Rules of Practice and Procedure (the “Rules”). Hydro One requests review

17

and variance of the Confidentiality Decision pursuant to Rule 40.01, and that the Board stay the

18

Confidentiality Decision pending the determination of this motion pursuant to Rule 40.04.

19

In this motion, the specific relief Hydro One seeks is to file the entire Inergi Outsourcing

20

Agreement requested in Interrogatory I-2-11 (the “Inergi Agreement”), with only such

21

redactions necessary to protect sensitive information.

22

B. GROUNDS FOR THE MOTION

23

In this motion, Hydro One seeks review and variance of the finding in the Confidentiality

24

Decision requiring Hydro One to fully disclose all portions of the Inergi Agreement.

25

Confidentiality Decision is unclear in its reasons why certain information found in the Inergi

26

Agreement should now be disclosed, namely, information related to (a) corporate security; (b)

27

areas beyond the scope of proceeding EB-2016-0160; and (c) pricing information historically

28

afforded confidential treatment (and thus not disclosed publicly due to the prejudicial impact to

29

Hydro One and ratepayers).
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C. FACTS IN SUPPORT OF THE MOTION

2

1. Background

3

In accordance with Procedural Order No. 1, on August 31, 2016, Hydro One filed over 550

4

Responses to Interrogatory Requests (comprising of 5,507 pages) that were made by

5

intervening parties. All responses were prepared and filed within 13 business days. Building

6

Owners and Managers Association (“BOMA”) Interrogatory #11 requested a copy of the Inergi

7

Agreement. Hydro One’s Response was as follows:

8
9
10
11
12
13
14
15

“Please see attached a confidential copy of the requested agreement. Hydro One has
redacted all terms and conditions specifically relating to Customer Service Operations, as
these services are not provided to Hydro One’s transmission business and are therefore
beyond the scope of Hydro One’s current application. Also redacted is information that is
sensitive from a security viewpoint (e.g. server names, addresses etc.). If this
information were to be disclosed to the public, there is significant risk that individuals or
1
organizations could use the information to the detriment of Hydro One and Inergi”.
[Emphasis added]

16

On August 31, 2016, and in accordance with Rule 10 of the Board’s Rules of Practice and

17

Procedure and Practice Direction on Confidential Filings, Hydro One filed a formal request to

18

have the content of certain interrogatory responses kept confidential. A summary table was

19

included in this submission and provided general descriptions of the confidential documents and

20

the justifications relied upon to maintain confidential treatment of the information.

21

concerned BOMA Interrogatory #11, Hydro One stated:

22

“Inergi Outsourcing Agreement

23
24
25
26

This agreement is described in Exhibit C1, Tab 3, Schedule 2. The document contains
terms and conditions defining the scope of services, fees payable to Inergi for performing
the services, the governance structure and protocol applicable to the arrangement, and
the allocation of risk and responsibility between the parties for various related matters.

27
28
29

Inergi LP has requested that this document be treated confidentially as it contains very
commercially sensitive information which would be impactful to its commercial activities
outside of Hydro One.

1

Hydro One Response to BOMA Interrogatory #11: EB-2016-0160, Exhibit I, Tab 2, Schedule 11, Page 1 of 1.
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2

Portions of this agreement pertaining only to Hydro One’s distribution business have
2
been redacted.” [Emphasis added]

3

Reference to pricing information contained in the Inergi Agreement is, implicitly, commercially

4

sensitive both to Hydro One’s commercial interests and those affairs of Inergi LP.

5

Hydro One’s concerns regarding the disclosure of pricing information were elaborated upon in

6

its Reply Submission filed on September 16, 2016. Specific reference was first made to the fact

7

that the same types of information found in prior outsourcing agreements between Hydro One

8

and Inergi LP were afforded confidential treatment by the Board. 3

9

information, the Reply Submission stated:

With respect to pricing

10
11
12
13

“Hydro One also notes that the Inergi Agreement includes pricing information, which is
highly sensitive, commercial information. Parties seeking to use this information for the
purposes of presenting their case before the Board may do so through the proposed
4
confidential treatment of the document.”

14

In summary, three substantive arguments were made to protect information from public

15

disclosure:

16

1. Information contained in the Inergi Agreement pertaining to Hydro One’s distribution

17

business should be redacted and not placed on the record because it is not relevant to

18

the present proceedings.

19

2. Information contained in the Inergi Agreement affecting the security of Hydro One’s

20

operations should be redacted because this information is highly sensitive and

21

prejudicial to the ongoing operations and need to provide customers with safe and

22

reliable transmission service.

23

3. Pricing information found in the Inergi Agreement is commercially sensitive to the affairs

24

of both Hydro One and Inergi LP. Hydro One had a reasonable expectation that this

25

information would be kept confidential and not disclosable to the public because of prior

26

decisions made by this Board in this regard.

2

Letter to Kirsten Walli, Board Secretary, re: EB-2016-0160 – Hydro One Networks Inc.’s 2017 and 2018
Transmission Cost-of-Service Application and Evidence Filing – Interrogatory Responses – Request for confidential
treatment of certain documents (31 August 2016), Page 2 of 5.
3
Hydro One Reply Argument to Submissions on Confidentiality, EB-2016-0160 (16 September 2016) at pages 5-6.
4
Ibid.
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The Confidentiality Decision may be described as having two components: (1) a discussion of

2

the overall onus to justify confidentiality; and (2) individual findings regarding the specific

3

documents in which confidential treatment was sought.

4

Confidentiality Decision stated the following:

With respect to the former, the

5
6
7
8
9
10
11
12
13
14

“The Practice Direction on Confidentiality makes it clear that placing materials on the
public record is the rule and confidentiality is the exception. The onus is on the person
requesting the confidentiality to demonstrate to the satisfaction of the OEB that
confidential treatment is warranted in any given case and that any alleged harm
outweighs the public interest. Utility agreements with third parties related to the provision
of regulated services are typically placed on the public record unless compelling reasons
are provided not to do so. Similarly, third party studies commissioned by a particular
utility for use in relation to its utility business are of interest, not only to the OEB and
5
intervenors, but also to the ratepayers who effectively fund these studies.” [Emphasis
added]

15

With respect to the latter, the Board’s Confidentiality Decision, as revised, stated the following in

16

relation to the Inergi Agreement:

17
18
19
20

“Hydro One indicates that Inergi LP has requested that both these documents be treated
confidentially because they contain information that is not in the public domain, the
information is commercially sensitive and disclosure would adversely affect its
commercial interests with other clientele.

21
22

With respect to the Outsourcing Agreement, Hydro One stated that portions of the
agreement pertaining only to Hydro One’s distribution business have been redacted.

23
24
25
26
27
28

SEC noted that Hydro One failed to provide any supporting rationale as to why the
summary of Inergi’s performance indicators are commercially sensitive and why
disclosure would adversely affect its commercial interests with other clientele. With
respect to the Outsourcing Agreement, SEC submitted that contract information entered
into by a regulated entity and a service provider is readily provided in interrogatory
responses and placed on the public record.

29
30
31

OEB staff submitted that this type of information is of interest to the OEB and that Hydro
One has not provided any information as to why public disclosure of the information
6
would adversely affect Inergi’s commercial interests.”

32

The Board’s Confidentiality Decision, as revised, noted that portions of the Inergi Agreement

33

had been redacted, but did not elaborate on why the redactions were impermissible. The

34

Confidentiality Decision did not refer to Hydro One’s position that the Inergi Agreement
5
6

Confidentiality Decision, Page 3 of 9.
Decision on Confidentiality Request (Revised), EB-2016-0160 (26 September 2016), at Page 4 of 9.
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1

contained information affecting the security of its operations, such as its IT infrastructure and

2

applications.

3

Finally, while the reasons referenced above noted a general practice of agreements made with

4

utilities being placed on the public record, there was no discussion of past treatment of similar

5

information contained in past outsourcing agreements between Inergi LP and Hydro One. The

6

reasons did not include reference to any change in circumstance that might alter the parties’

7

reasonable expectation of similar treatment.

8

The following sections detail past treatment of agreements between Inergi LP and Hydro One,

9

and of pricing and other similar information. The Board has afforded confidential treatment of

10

similar information in four proceedings.
2. 2005 Proceeding7

11
12

In the 2005 Proceeding, Board Staff requested a copy of the “Hydro One-Inergi Outsourcing

13

Agreement.”8

14

interrogatory response refers to the Master Services Agreement entered into by Hydro One and

15

Inergi LP on or about March 1, 2002, with a ten year term, expiring on February 29, 2013 (the

16

“Original Inergi Agreement”).

17

Under the Original Inergi Agreement, Inergi provided “Base Services”, which included Customer

18

Service Operations, Supply Management Services, Finance and Accounting, Information

19

Technology, HR Payroll, and Settlements, as well as “Project” services at predetermined rates.

20

Hydro One provided a summary of that agreement in its original application. 9

21

provided an extensive summary of the Original Inergi Agreement in the 2005 Proceeding 10,

22

which underwent “considerable scrutiny”11 during the proceeding.

7

The Hydro One-Inergi Outsourcing Agreement referenced in the Board Staff

Hydro One

RP-2005-0020/EB-2005-0378.
Hydro One Response to OEB Staff Interrogatory #171 List 1: RP-2005-0020/EB-2005-0378, Exhibit H, Tab 1,
Schedule 171, Page 1 of 2.
9
Hydro One – Inergi Outsourcing Agreement: RP-2005-0020/EB-2005-0378, Exhibit C1, Tab 3, Schedule 1, Page 1
of 68.
10
Hydro One – Inergi Outsourcing Agreement: RP-2005-0020/EB-2005-0378, Exhibit C1, Tab 3, Schedule 1.
11
Decision with Reasons: RP-2005-0020/EB-2005-0378, issued April 12, 2006, at 14.
8
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In response to Board Staff’s interrogatory in the 2005 Proceeding to provide the Original Inergi

2

Agreement, Hydro One filed a redacted copy of the agreement. These redactions were made

3

for the following reasons:

4
5
6
7

“Some information in the Agreement is sensitive from a security viewpoint (e.g. server
names, addresses, etc.). In case this information were to be disclosed to the public, there
is significant risk that individuals/organizations could use the information to the detriment
of Hydro One and Inergi.

8
9
10
11
12

Portions of the Agreement are sensitive from a commercial perspective. In the process of
releasing the Agreement, Hydro One has had discussions with Inergi and upon Inergi’s
request, has agreed to redact some commercially sensitive information. Inergi believes
that this information may flow to competitors, the marketplace and organizations, who
12
could then use it for their own commercial interests to the detriment of Inergi.”

13

Despite “considerable scrutiny” levied against the Original Inergi Agreement, to Hydro One’s

14

knowledge there were no complaints respecting the redacted treatment of the Original Inergi

15

Agreement from either the Board or any of the participants in the proceeding. No parties raised

16

objections or otherwise argued with Hydro One’s justification forwarded above, that portions of

17

the document are commercially sensitive.
3. 2007 Proceeding13

18
19

In the 2007 Proceeding, SEC requested that Hydro One provide a copy of its contract with

20

Inergi LP. This contract contained the same scope of work and was similar to the Original Inergi

21

Agreement. As in the 2005 Proceeding, Hydro One filed a redacted copy of the requested

22

agreement.14 No objections were raised.
4. 2010 Proceeding15

23
24

In the 2010 Proceeding, SEC requested that Hydro One “provide the new Inergi Agreement,

25

with a list of all changes from the existing agreement.”16 The “new Inergi Agreement” did not

26

materially differ in its scope of work from the Original Inergi Agreement. In response to SEC’s

27

interrogatory, Hydro One filed a redacted copy of the requested agreement. Neither the Board,
12

Hydro One Response to OEB Staff Interrogatory #171 List 1: RP-2005-0020/EB-2005-0378, Exhibit H, Tab 1,
Schedule 171, Page 1 of 2.
13
EB-2007-0681.
14
Hydro One Response to SEC Interrogatory #14 List 1: EB-2007-0681, Exhibit H, Tab 13, Schedule 14, Page 1 of 1.
15
EB-2010-0002.
16
Hydro One Response to SEC Interrogatory #6 List 1: EB-2010-0002, Exhibit I, Tab 7, Schedule 6, Page 1 of 2.
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nor SEC, objected to the filing of a redacted version of the agreement.

To Hydro One’s

2

knowledge, no objections were raised by any other participants with respect to the redacted

3

version.
5. 2013 Proceeding17

4
5

In the 2013 Proceeding, SEC requested a copy of the agreement between Hydro One and

6

Inergi. The agreement requested in that proceeding had a similar scope, but different specific

7

terms, as the Inergi Agreement requested in the current proceeding. Material changes in the

8

Inergi Agreement had been set out in Hydro One’s Application.18 In its interrogatory response,

9

Hydro One filed a copy of the redacted agreement, similar to what Hydro One had filed in its

10

past proceedings.19

11

version of the agreement. To Hydro One’s knowledge, no objections were raised by any other

12

participants with respect to the redacted version.

13

In the same proceeding, Hydro One requested confidential treatment of a benchmarking study

14

of Inergi fees. Hydro One originally filed the document with its fee and unit cost amounts

15

redacted, indicating that disclosure of pricing would harm both parties’ commercial interests:

16

Hydro One in relation to its negotiations with other vendors, and Inergi in its customer

17

relationships. The Board required an unredacted copy of the benchmarking study to be filed,

18

but afforded the document confidential treatment due to the pricing information it contained.

19

The decision states, “[T]he Board recognizes the concerns of Inergi regarding public

20

dissemination of unit price information, and will keep this information confidential.”20

21

The basis for confidential treatment of that document was self-evident, as the benchmarking

22

study dealt with outsourcing costs. Not only does publicly disclosing the price of outsourcing

23

affect the negotiating positions of the parties involved, but lack of confidentiality in

24

benchmarking and similar initiatives has a chilling effect on parties’ willingness to participate.

25

Public disclosure of pricing prejudices Hydro One and ratepayers in respect of future negotiating

17

Neither the Board, nor SEC, objected to Hydro One filing a redacted

EB-2013-0416.
Hydro One Application: EB-2016-0160, Exhibit C1, Tab 3, Schedule 2.
19
Hydro One Response to SEC Interrogatory #20: EB-2013-0416, Exhibit I, Tab 3.01, Schedule 9, Page 1 of 1.
20
Decision and Order on Confidentiality and Motion: EB-2013-0416, filed August 25, 2014, at 6.
18
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positions, and public disclosure of benchmarking or similar performance information prejudices

2

the Board’s ability to use that information in its decision-making.21

3

D. SUBMISSIONS

4

Hydro One submits that the above details respecting the Board’s treatment of similar

5

agreements and information cast at least some reasonable doubt on the correctness of the

6

Confidentiality Decision, and specifically afford the opportunity to come to an alternative

7

solution.

8

The reasons provided do not make it clear why security information and information concerning

9

Hydro One’s distribution business should be disclosed, and the Confidentiality Decision does

10

not speak to Hydro One’s concerns regarding such disclosures. Moreover, the Confidential

11

Decision does not provide discussion as to why prior confidential treatment of the Inergi

12

Agreement is no longer appropriate. No changes in facts or circumstances were raised by any

13

party addressing this point.

14

individual facts and circumstances involving Inergi LP and Hydro One, and specifically the past

15

confidential treatment of outsourcing agreements between the parties, were not discussed in the

16

Confidential Decision.

17

If unit pricing information is not redacted, benchmarks would be made available for future

18

potential bidders of outsourcing contracts that involve Hydro One. Disclosure of this information

19

reduces Hydro One’s likelihood of receiving the lowest cost bids. This hampers Hydro One’s

20

ability to negotiate the lowest cost outsourcing agreements and thus consequently is not in the

21

best interests of ratepayers.

22

Allowing unit pricing information to be redacted is, again, consistent with the Board’s prior

23

treatment of similar information. Consistency is a valuable feature of regulatory decisions, as it

24

allows parties a measure of predictability in their behaviour and submissions to regulators.

25

Hydro One submits that in this instance, there is significant value in the Board deciding on

26

disclosure of the Inergi Agreement in a manner consistent with its past decisions.

27

Supreme Court of Canada (“SCC”) has stated, “Consistency is a desirable feature in
21

While a general principle favouring disclosure was cited, the

As the

Another example of a publicly useful practice being discontinued due to confidentiality concerns is the Canadian
Electricity Association’s decision to shelve its Committee on Corporate Performance and Productivity benchmarking
activities: EB-2013-0416, Transcript Vol 3, pp 22-23 and 160.
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administrative decision-making. It enables regulated parties to plan their affairs in an

2

atmosphere of stability and predictability.”22

3

Hydro One’s proposed solution, to redact the Inergi Agreement as described below, accords

4

with past practices which have been acceptable to the parties and the Board. Further, in its

5

protection of pricing information, Hydro One’s proposed solution aligns with ratepayers’

6

interests. As is the case with the current Inergi Agreement, these types of arrangements are

7

negotiated through a competitive bid Request For Proposal (RFP) process. Hydro One seeks to

8

ensure that such commercial processes are not compromised by undue access to information

9

about past behaviour – such as past pricing practices. Rather, Hydro One seeks to have RFP

10

participants base their decisions upon their own internal cost structures. Disclosure of past

11

pricing information disturbs this dynamic. It places information in the public domain that is then

12

allowed to influence pricing behaviour in the future and by potential service providers. This

13

unnecessarily and adversely influences Hydro One’s ability to negotiate the best arrangements

14

on behalf of its ratepayers.

15

1. Hydro One’s Proposal

16

Further to Hydro One’s correspondence to the Board dated September 26, 2016, Hydro One

17

has had discussions with two intervenors in order to consider whether providing a copy of the

18

Inergi Agreement with limited redactions is a workable solution to balance parties’ participatory

19

interests with confidentiality concerns.

20

As a result of these discussions, Hydro One now proposes to place the Inergi Agreement on the

21

public record with redactions in only three key areas:


22
23

Information that is sensitive from a security viewpoint, as it includes information such as
the location of servers (“Security Information”); and



24
25

Information about services specific to Hydro One’s distribution business, as it is beyond
the scope of Hydro One’s current application (“Distribution Business Information”);

22

Domtar Inc v Quebec (Commission d’appel en matière de lésions professionnelles), 1993 CanLII 106 (SCC),
[1993] 2 SCR 756 at para 59, citing H Wade MacLauchlan, "Some Problems with Judicial Review of Administrative
Inconsistency" (1984), 8 Dalhousie LJ 435, at p 446).
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•

Information on unit pricing and information that can be used to derive unit pricing, as it

2

harms Hydro One's future negotiating

3

("Unit Pricing Information").

position in respect of outsourcing

agreements

4

Hydro One believes the rationale for redacting the Security Information and the Distribution

5

Business Information is self-explanatory.

6

great deal of harm, in comparison to its limited utility to participants or the Board in determining

7

just and reasonable rates in this proceeding.

8

in determining just and reasonable transmission rates in this proceeding. Redactions concerning

9

Unit Pricing Information have, to the greatest extent possible, been minimized.

Disclosure of the Security Information could cause a

The Distribution Business Information is irrelevant

10

A description of all of the proposed redactions is attached to this motion as Schedule 1. Hydro

11

One will provide to the Board an electronic version of the redacted Inergi Agreement which has

12

been saved on a USB Drive.

13

proposing to make paper copies or distribute the redacted agreement by way of electronic mail.

14

Given the size of the Inergi Agreement,

Hydro One is not

E. CONCLUSIONS

15

Based on the foregoing,

Hydro One respectfully

16

Confidentiality

17

this matter.

18

All of which is respectfully submitted this

submits this motion to review the Board's

Decision and requests a stay of the Confidentiality Decision pending resolution of

ao" day

of September, 2016.

Gordon M. Nettleton
Partner, McCarthy Tetrault LLP
Counsel to Hydro One Networks Inc.
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Schedule “1”

Structure of Agreement
The Inergi Agreement is comprised of a Master Services Agreement including Schedules. In
total, the Inergi Agreement is 1,962 pages. The Statements of Work (“SOW”) also form part of
the Inergi Agreement and have a consistent document structure. The SOWS are as follows:
1.
2.
3.
4.
5.
6.
7.

Application Development and Maintenance (ADM)
Finance & Accounting (F&A)
Infrastructure Management Services (IM)
Payroll Services (PAY)
Source to Pay Services (S2P)
Settlement Services (SET)
Customer Services Operations (CSO)

Redactions
Hydro One has made redactions to the Inergi Agreement for the following categories of
information:
A.

B.
C.

Information about services specific to Hydro One’s distribution business, which is
beyond the scope of Hydro One’s current application (“Distribution Business
Information”);
Information that is sensitive from a security viewpoint (“Security Information”); and
Information on unit pricing and information that can be used to derive unit pricing
(“Unit Pricing Information”).

A chart detailing the redactions is attached.
A.

Distribution Business Information

The following components of the Inergi Agreement have been redacted for information falling
under this category, specifically, information relating to the CSO:




B.

Master Services Agreement;
Schedule 8.1 Key Positions;
Schedule 8.4 Supplier Subcontractor; and
CSO SOW.

Security Information

The following components of the Inergi Agreement have been redacted for information falling
under this category, specifically, publicly undisclosed locations, key personnel names,
information pertaining to IT architecture and applications, and disaster recovery plans:




Schedule 6.1 Client Assets;
Schedule 8.1 Key Positions;
Attachment B to Common Exh. 2.2 Disaster Recovery Plan Description;




C.

Attachment D to Exhibit 1 – Sites – All SOWs;
Attachment E to Exhibit 1 – Equipment – where applicable; and
Attachment G to Exhibit 1 – Applications – applicable only to IM and ADM.

Unit Pricing Information

The following components of the Inergi Agreement have been redacted for information falling
under this category, specifically, information pertaining to unit volumes of work, unit prices, and
rate cards:



Attachment A to Exhibit 3 – Supplier Pricing Forms – All SOWs.
Attachment C to Exhibit 3 – Resource Unit Definition – “Full Time Equivalent”,
where applicable.

Table of Redactions
MSA, Schedules and Attachments
Master Services Agreement
Schedule 1.1(b) and Attachments ‐ Supplemental Solution Documents
Schedule 1.3 Form of Statement of Work
Schedule 3.1(a) Project Methodology
Attachment I to Schedule 3.1(a) Project Request Form
Attachment II to Schedule 3.1(a) Project Definition Form
Attachment III to Schedule 3.1(a) Project Order Form
Attachment IV to Schedule 3.1(a) Project Change Request Form
Schedule 3.1(b) Transition
Attachment I to Schedule 3.1(b) Supplier Transition Plan Description
Attachment II to Schedule 3.1(b) Transition Risk Management Plan
Schedule 3.1(c) Transformation Methodology
Attachment I to Schedule 3.1(c) Supplier Transformation Plan Description
Attachment II to Schedule 3.1(c) Transformation Risk Management Plan
Schedule 4.8 Procedures Manual Outline
Schedule 4.11 Supplier Form of NDA
Schedule 5.1 Service Level Methodology
Schedule 5.4 Client Satisfaction Surveys
Schedule 6.1 Client Assets
Schedule 8.1 Key Positions
Schedule 8.4 Supplier Subcontractor
Schedule 9.1 Governance
Attachment I to Schedule 9.1 Governance Joint Committees and Protocols
Attachment II to Schedule 9.1 Governance Process Priority Matrix
Attachment III to Schedule 9.1 Governance Reports
Attachment IV to Schedule 9.1 Governance Deliverables
Attachment V to Schedule 9.1 Governance Deliverables Acceptance Form
Schedule 9.2 Change and New Services Procedures
Attachment I to Schedule 9.2 Change Request Form
Attachment II to Schedule 9.2 Change Proposal Form
Schedule 11.1(d) Supplier One Way NDA
Schedule 14.5 Termination Transition Plan Requirements
Attachment I to Schedule 14.5 Form of Termination Assistance Plan
Schedule 15.1(e) Form of the Benchmarking Engagement Letter
Schedule 16.1 Fee Methodology
Attachment I to Schedule 16.1 Bundle Discount

1

Redactions
Pages 1, 2

Pages 2,3,5,10
All Pages
Page 2

Common Documents

Redactions

Common Exhibit 1 Definitions
Common Exhibit 2.1 Cross Functional General
Common Exhibit 2.2 Cross Functional ITO
Attachment A to Common Exh 2.2 Asset Inventory Data Element Requirements
Attachment B to Common Exh 2.2 Disaster Recovery Plan Description
Attachment C to Common Exh 2.2 Business Impact Assessment Description
Attachment D to Common Exh 2.2 Business Continuity Plan Description
Common Exhibit 2.3 Cross functional Non ITO
Attachment B to Common Exh 2.3 Disaster Recovery Plan Description
Attachment C to Common Exh 2.3 Business Impact Assessment Description
Attachment D to Common Exh 2.3 Business Continuity Plan Description
Common Exh 3 Client Policies and Guidelines
Common Exh 4 Invoicing Requirements
Attachment A to Common Exh 4 Form of Invoice

Page 13

Pages 10, 11

AM

Redactions

AM Services Statement of Work
Exhibit 1 – AM Services Description
Attachment A to Exhibit 1 – Third‐Party Software
Attachment B to Exhibit 1 – Third‐Party Service Contracts
Attachment C to Exhibit 1 – Third‐Party Equipment Maintenance
Attachment D to Exhibit 1 – Sites
Attachment E to Exhibit 1 – Equipment Assets
Attachment F to Exhibit 1 – Third Party Acceptance Services
Attachment G to Exhibit 1 – Application Portfolio
Attachment H to Exhibit 1 – Support Levels
Attachment I to Exhibit 1 – Types of Work
Attachment J to Exhibit 1 – Priority Levels
Attachment K to Exhibit 1 – Technical Architecture
Attachment L to Exhibit 1 – Software Assets
Exhibit 2 – Service Levels
Exhibit 3 – Pricing
Attachment A to Exhibit 3 – Supplier Pricing Forms
Attachment B to Exhibit 3 – FRM
Attachment C to Exhibit 3 – Resource Unit Definition
Exhibit 4 – Service Reports
Exhibit 5 – Current and Planned Projects

2

Fully Redacted

Fully Redacted

Pages 4‐6, 16
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PART I - GENERAL
1.

Application and Availability of Rules

1.01

These Rules apply to proceedings before the Board except enforcement
proceedings. These Rules, other than the Rules set out in Part VII, also
apply, with such modifications as the context may require, to all
proceedings to be determined by an employee acting under delegated
authority.

1.02

These Rules, in English and in French, are available for examination on
the Board’s website, or upon request from the Board Secretary.

1.03

The Board may dispense with, amend, vary or supplement, with or without
a hearing, all or part of any Rule at any time, if it is satisfied that the
circumstances of the proceeding so require, or it is in the public interest to
do so.

2.

Interpretation of Rules

2.01

These Rules shall be liberally construed in the public interest to secure the
most just, expeditious, and efficient determination on the merits of every
proceeding before the Board.

2.02

Where procedures are not provided for in these Rules, the Board may do
whatever is necessary and permitted by law to enable it to effectively and
completely adjudicate on the matter before it.

2.03

These Rules shall be interpreted in a manner that facilitates the
introduction and use of electronic regulatory filing and, for greater
certainty, the introduction and use of digital communication and storage
media.

2.04

Unless the Board otherwise directs, any amendment to these Rules
comes into force upon publication on the Board’s website.

3.

Definitions

3.01

In these Rules,
"affidavit" means written evidence under oath or affirmation;
1
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“appeal” has the meaning given to it in Rule 17.01;
"appellant" means a person who brings an appeal;
"applicant" means a person who makes an application;
"application" when used in connection with a proceeding commenced by
an application to the Board, or transferred to the Board by the
management committee under section 6(7) of the OEB Act , means the
commencement by a party of a proceeding other than an appeal;
"Board" means the Ontario Energy Board;
"Board Secretary" means the Secretary and any assistant Secretary
appointed by the Board under the OEB Act;
"Board’s website" means the website maintained by the Board at
www.ontarioenergyboard.ca;
"document" includes written documentation, films, photographs, charts,
maps, graphs, plans, surveys, books of account, transcripts, videotapes,
audio tapes, and information stored by means of an electronic storage and
retrieval system;
"Electricity Act" means the Electricity Act, 1998, S.O. 1998, c.15,
Schedule A, as amended from time to time;
"electronic hearing" means a hearing held by conference telephone or
some other form of electronic technology allowing persons to
communicate with one another;
“employee acting under delegated authority” means an employee to
whom a power or duty of the Board has been delegated under section 6 of
the OEB Act;
"file" means to file with the Board Secretary in compliance with these
Rules and any directions of the Board;
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"hearing" means a hearing in any proceeding before the Board, and
includes an electronic hearing, an oral hearing, and a written hearing;
"interrogatory" means a request in writing for information or particulars
made to a party in a proceeding;
"intervenor" means a person who has been granted intervenor status by
the Board;
“management committee” means the management committee of the
Board established under section 4.2 of the OEB Act;
"market rules" means the rules made under section 32 of the Electricity
Act;
"Minister" means the Minister as defined in the OEB Act;
"motion" means a request for an order or decision of the Board made in a
proceeding;
"OEB Act" means the Ontario Energy Board Act, 1998, S.O. 1998, c.15,
Schedule B, as amended from time to time;
"oral hearing" means a hearing at which the parties or their
representatives attend before the Board in person;
"party" includes an applicant, an appellant, an employee acting under
delegated authority where applicable, and any person granted intervenor
status by the Board;
"Practice Directions" means practice directions issued by the Board
from time to time;
"proceeding" means a process to decide a matter brought before the
Board, including a matter commenced by application, notice of appeal,
transfer by or direction from the management committee, reference,
request or directive of the Minister, or on the Board's own motion;
"reference" means any reference made to the Board by the Minister;
“reliability standard” has the meaning given to it in the Electricity Act;
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"serve" means to effectively deliver, in compliance with these Rules or as
the Board may direct;
"statement" means any unsworn information provided to the Board;
"writing" includes electronic media, formed and secured as directed by
the Board;
"written" includes electronic media, formed and secured as directed by
the Board; and
"written hearing" means a hearing held by means of the exchange of
documents.

4.

Procedural Orders and Practice Directions

4.01

The Board may at any time in a proceeding make orders with respect to
the procedure and practices that apply in the proceeding. Every party
shall comply with all applicable procedural orders.

4.02

The Board may set time limits for doing anything provided in these Rules.

4.03

The Board may at any time amend any procedural order.

4.04

Where a provision of these Rules is inconsistent with a provision of a
procedural order, the procedural order shall prevail to the extent of the
inconsistency.

4.05

The Board may from time to time issue Practice Directions in relation to
the preparation, filing and service of documents or in relation to
participation in a proceeding. Every party shall comply with all applicable
Practice Directions, whether or not specifically referred to in these Rules.
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5.

Failure to Comply

5.01

Where a party to a proceeding has not complied with a requirement of
these Rules or a procedural order, the Board may:
(a)

grant all necessary relief, including amending the procedural order,
on such conditions as the Board considers appropriate;

(b)

adjourn the proceeding until it is satisfied that there is compliance;
or

(c)

order the party to pay costs.

5.02

Where a party fails to comply with a time period for filing evidence or other
material, the Board may, in addition to its powers set out in Rule 5.01,
disregard the evidence or other material that was filed late.

5.03

No proceeding is invalid by reason alone of an irregularity in form.

6.

Computation of Time

6.01

In the computation of time under these Rules or an order:
(a)

where there is reference to a number of days between two events,
the days shall be counted by excluding the day on which the first
event happens and including the day on which the second event
happens; and

(b)

where the time for doing an act under these Rules expires on a
holiday, as defined under Rule 6.02, the act may be done on the
next day that is not a holiday.

6.02

A holiday means a Saturday, Sunday, statutory holiday, and any day that
the Board’s offices are closed.

7.

Extending or Abridging Time

7.01

The Board may on its own motion or upon a motion by a party extend or
abridge a time limit directed by these Rules, Practice Directions or by the
Board, on such conditions the Board considers appropriate.
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7.02

The Board may exercise its discretion under this Rule before or after the
expiration of a time limit, with or without a hearing.

7.03

Where a party cannot meet a time limit directed by the Rules, Practice
Directions or the Board, the party shall notify the Board Secretary as soon
as possible before the time limit has expired.

8.

Motions

8.01

Unless the Board directs otherwise, any party requiring a decision or order
of the Board on any matter arising during a proceeding shall do so by
serving and filing a notice of motion.

8.02

The notice of motion and any supporting documents shall be filed and
served within such a time period as the Board shall direct.

8.03

Unless the Board directs otherwise, a party who wishes to respond to the
notice of motion shall file and serve, at least two calendar days prior to the
motion’s hearing date, a written response, an indication of any oral
evidence the party seeks to present, and any evidence the party relies on,
in appropriate affidavit form.

8.04

The Board, in hearing a motion, may permit oral or other evidence in
addition to the supporting documents accompanying the notice, response
or reply.

PART II - DOCUMENTS, FILING, SERVICE
9.

Filing and Service of Documents

9.01

All documents filed with the Board shall be directed to the Board
Secretary. Documents, including applications and notices of appeal, shall
be filed in such quantity and in such manner as may be specified by the
Board.

9.02

Any person wishing to access the public record of any proceeding may
make arrangements to do so with the Board Secretary.
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9.03

All documents filed in a proceeding, with the exception of documents
found by the Board to be confidential, may be accessed through the
Board’s website or examined free of charge at the Board's offices.

9A

Filing of Documents that Contain Personal Information

9A.01 Any person filing a document that contains personal information, as that
phrase is defined in the Freedom of Information and Protection of Privacy
Act, of another person who is not a party to the proceeding shall file two
versions of the document as follows:
(a)
(b)

one version of the document must be a non-confidential, redacted
version of the document from which the personal information has
been deleted or stricken; and
the second version of the document must be a confidential, unredacted version of the document that includes the personal
information and should be marked "Confidential—Personal
Information".

9A.02 The non-confidential, redacted version of the document from which the
personal information has been deleted or stricken will be placed on the
public record. The confidential, un-redacted version of the document will
be held in confidence and will not be placed on the public record. Neither
the confidential, un-redacted version of the document nor the personal
information contained in it will be provided to any other party, including a
person from whom the Board has accepted a Declaration and Undertaking
under the Practice Directions, unless the Board determines that either (a)
the redacted information is not personal information, as that phrase is
defined in the Freedom of Information and Protection of Privacy Act, or (b)
the disclosure of the personal information would be in accordance with the
Freedom of Information and Protection of Privacy Act.

10.

Confidential Filings

10.01 A party may request that all or any part of a document, including a
response to an interrogatory, be held in confidence by the Board.
10.02 Any request for confidentiality made under Rule 10.01 shall be made in
accordance with the Practice Directions.
10.03 A party may object to a request for confidentiality by filing and serving an
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objection in accordance with the Practice Directions and within the time
specified by the Board.
10.04 After giving the party claiming confidentiality an opportunity to reply to any
objection made under Rule 10.03, the Board may:
(a)

order the document be placed on the public record, in whole or in
part;

(b)

order the document be kept confidential, in whole or in part;

(c)

order that the non-confidential redacted version of the document or
the non-confidential description or summary of the document
prepared by the party claiming confidentiality be revised;

(d)

order that the confidential version of the document be disclosed
under suitable arrangements as to confidentiality; or

(e)

make any other order the Board finds to be in the public interest.

10.05 Where the Board makes an order under Rule 10.04 to place on the public
record any part of a document that was filed in confidence, the party who
filed the document may, subject to Rule 10.06 and in accordance with and
within the time specified in the Practice Directions, request that it be
withdrawn prior to its placement on the public record.
10.06 The ability to request the withdrawal of information under Rule 10.05 does
not apply to information that was required to be produced by an order of
the Board.
10.07 Where a party wishes to have access to a document that, in accordance
with the Practice Directions, will be held in confidence by the Board
without the need for a request under Rule 10.01, the party shall make a
request for access in accordance with the Practice Directions.
10.08 Requests for access to confidential information made at times other than
during the proceeding in which the confidential information was filed shall
be made in accordance with the Practice Directions.
10.09 The party who filed the information to which a request for access under
Rule 10.07 or Rule 10.08 relates may object to the request for access by
filing and serving an objection within the time specified by the Board.
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10.10 The Board may, further to a request for access under Rule 10.07 or Rule
10.08, make any order referred to in Rule 10.04.

11.

Amendments to the Evidentiary Record and New
Information

11.01 The Board may, on conditions the Board considers appropriate:
(a)

permit an amendment to the evidentiary record; or

(b)

give directions or require the preparation of evidence, where the
Board determines that the evidence in an application is insufficient
to allow the issues in the application to be decided.

11.02 Where a party becomes aware of new information that constitutes a
material change to evidence already before the Board before the decision
or order is issued, the party shall serve and file appropriate amendments
to the evidentiary record, or serve and file the new information.
11.03 Where all or any part of a document that forms part of the evidentiary
record is revised, the party filing the revision shall:
(a)

ensure that each revised document is printed on coloured paper
and clearly indicates the date of revision and the part revised; and

(b)

file with the revised document(s) a table describing the original
evidence, each revision to the evidence, the date each revision was
made, and if the change was numerical, the difference between the
original evidence and the revision(s). This table is to be updated to
contain all significant revisions to the evidence as they are filed.

11.04 A party shall comply with any direction from the Board to provide such
further information, particulars or documents as the Board considers
necessary to enable the Board to obtain a full and satisfactory
understanding of an issue in the proceeding.

12.

Affidavits

12.01 An affidavit shall be confined to the statement of facts within the personal
9

ONTARIO ENERGY BOARD
Rules of Practice and Procedure
(Revised November 16, 2006, July 14, 2008, October 13, 2011, January 9, 2012,
January 17, 2013 and April 24, 2014)
knowledge of the person making the affidavit unless the facts are clearly
stated to be based on the information and belief of the person making the
affidavit.
12.02 Where a statement is made on information and belief, the source of the
information and the grounds on which the belief is based shall be set out
in the affidavit.
12.03 An exhibit that is referred to in an affidavit shall be marked as such by the
person taking the affidavit, and the exhibit shall be attached to and filed
with the affidavit.
12.04 The Board may require the whole or any part of a document filed to be
verified by affidavit.

13.

Written Evidence

13.01 Other than oral evidence given at the hearing, where a party intends to
submit evidence, or is required to do so by the Board, the evidence shall
be in writing and in a form approved by the Board.
13.02 The written evidence shall include a statement of the qualifications of the
person who prepared the evidence or under whose direction or control the
evidence was prepared.
13.03 Where a party is unable to submit written evidence as directed by the
Board, the party shall:
(a)

file such written evidence as is available at that time;

(b)

identify the balance of the evidence to be filed; and

(c)

state when the balance of the evidence will be filed.

13A. Expert Evidence
13A.01 A party may engage, and two or more parties may jointly engage, one or
more experts to give evidence in a proceeding on issues that are relevant
to the expert’s area of expertise.
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13A.02 An expert shall assist the Board impartially by giving evidence that is fair
and objective.
13A.03 An expert’s evidence shall, at a minimum, include the following:
(a)

the expert’s name, business name and address, and general area
of expertise;

(b)

the expert’s qualifications, including the expert’s relevant
educational and professional experience in respect of each issue in
the proceeding to which the expert’s evidence relates;

(c)

the instructions provided to the expert in relation to the proceeding
and, where applicable, to each issue in the proceeding to which the
expert’s evidence relates;

(d)

the specific information upon which the expert’s evidence is based,
including a description of any factual assumptions made and
research conducted, and a list of the documents relied on by the
expert in preparing the evidence; and

(e)

in the case of evidence that is provided in response to another
expert’s evidence, a summary of the points of agreement and
disagreement with the other expert’s evidence.

(f)

an acknowledgement of the expert’s duty to the Board in Form A to
these Rules, signed by the expert.

13A.04 In a proceeding where two or more parties have engaged experts, the
Board may require two or more of the experts to:
(a)

in advance of the hearing, confer with each other for the purposes
of, among others, narrowing issues, identifying the points on which
their views differ and are in agreement, and preparing a joint written
statement to be admissible as evidence at the hearing; and

(b)

at the hearing, appear together as a concurrent expert panel for the
purposes of, among others, answering questions from the Board
and others as permitted by the Board, and providing comments on
the views of another expert on the same panel.

11

ONTARIO ENERGY BOARD
Rules of Practice and Procedure
(Revised November 16, 2006, July 14, 2008, October 13, 2011, January 9, 2012,
January 17, 2013 and April 24, 2014)
13A.05 The activities referred to in Rule 13A.04 shall be conducted in
accordance with such directions as may be given by the Board, including
as to:
(a)

scope and timing;

(b)

the involvement of any expert engaged by the Board;

(c)

the costs associated with the conduct of the activities;

(d)

the attendance or non-attendance of counsel for the parties, or of
other persons, in respect of the activities referred to in paragraph
(a) of Rule 13A.04; and

(e)

any issues in relation to confidentiality.

13A.06 A party that engages an expert shall ensure that the expert is made
aware of, and has agreed to accept, the responsibilities that are or may be
imposed on the expert as set out in this Rule 13A and Form A.

14.

Disclosure

14.01 A party who intends to rely on or refer to any document that has not
already been filed in a proceeding shall file and serve the document 24
hours before using it in the proceeding, unless the Board directs
otherwise.
14.02 Any party who fails to comply with Rule 14.01 shall not put the document
in evidence or use it in the cross-examination of a witness, unless the
Board otherwise directs.
14.03 Where the good character, propriety of conduct or competence of a party
is an issue in the proceeding, the party is entitled to be furnished with
reasonable information of any allegations at least 15 calendar days prior
to the hearing.
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PART III - PROCEEDINGS
15.

Commencement of Proceedings

15.01 Unless commenced by the Board, a proceeding shall be commenced by
filing an application or a notice of appeal in compliance with these Rules,
and within such a time period as may be prescribed by statute or the
Board.
15.02 A person appealing an order made under the market rules shall file a
notice of appeal within 15 calendar days after being served with a copy of
the order, or within 15 calendar days of having completed making use of
any provisions relating to dispute resolution set out in the market rules,
whichever is later.
15.03 An appeal of an order, finding or remedial action made or taken by a
standards authority referred to in section 36.3 of the Electricity Act shall be
commenced by the Independent Electricity System Operator by notice of
appeal filed within 15 calendar days after being served with a copy of the
order or finding or of notice of the remedial action, or within 15 calendar
days of receipt of notice of the final determination of any other reviews and
appeals referred to in section 36.3(2) of the Electricity Act, whichever is
later.

16.

Applications

16.01 An application shall contain:
(a)

a clear and concise statement of the facts;

(b)

the grounds for the application;

(c)

the statutory provision under which it is made; and

(d)

the nature of the order or decision applied for.

16.02 An application shall be in such form as may be approved or specified by
the Board and shall be accompanied by such fee as may be set for that
purpose by the management committee under section 12.1(2) of the OEB
Act.
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17.

Appeals

17.01 An “appeal” means:
(a)

an appeal under section 7 of the OEB Act;

(b)

a review under section 59(6) of the OEB Act;

(c)

a review of an amendment to the market rules under section 33 or
section 34 of the Electricity Act;

(d)

a review of a provision of the market rules under section 35 of the
Electricity Act;

(e)

an appeal under section 36, 36.1 or 36.3 of the Electricity Act;

(f)

a review of a reliability standard under section 36.2 of the Electricity
Act; and

(g)

an appeal under section 7(4) of the Toronto District Heating
Corporation Act, 1998.

17.02 A notice of appeal shall contain:
(a)

the portion of the order, decision, market rules, reliability standard
or finding or remedial action referred to in Rule 15.03 being
appealed;

(b)

the statutory provision under which the appeal is made;

(c)

the nature of the relief sought, and the grounds on which the
appellant shall rely;

(d)

if an appeal of an order made under the market rules under section
36 of the Electricity Act, a statement confirming that the appellant
has made use of any dispute resolution provisions of the market
rules;

(e)

if an application by a market participant for review of a provision of
the market rules under section 35 of the Electricity Act, a statement
confirming that the market participant has made use of any review
provisions of the market rules; and
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(f)

if an appeal of an order, finding or remedial action under section
36.3 of the Electricity Act, a statement confirming that the
Independent Electricity System Operator has commenced all other
reviews and appeals available to it and such reviews and appeals
have been finally determined.

17.03 A notice of appeal shall be in such form as may be approved or specified
by the Board and shall be accompanied by such fee as may be set for that
purpose by the management committee under section 12.1(2) of the OEB
Act.
17.04 At a hearing of an appeal, an appellant shall not seek to appeal a portion
of the order, decision, market rules, reliability standard or finding or
remedial action referred to in Rule 15.03 or rely on any ground, that is not
stated in the appellant’s notice of appeal, except with leave of the Board.
17.05 In addition to those persons on whom service is required by statute, the
Board may direct an appellant to serve the notice of appeal on such
persons as it considers appropriate.
17.06 The Board may require an appellant to file an affidavit of service indicating
how and on whom service of the notice of appeal was made.
17.07 Subject to Rule 17.08, a request by a party to stay part or all of the order,
Decision, market rules, reliability standard or finding or remedial action
referred to in Rule 15.03 being appealed pending the determination of the
appeal shall be made by motion to the Board.
17.08 For greater certainty, a request to stay shall not be made where a stay is
precluded by statute.
17.09 In respect of a motion brought under Rule 17.07, the Board may order that
implementation or operation of the order, decision, market rules or
reliability standard be delayed or stayed, on conditions as it considers
appropriate.
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18.

Dismissal Without a Hearing

18.01 The Board may propose to dismiss a proceeding without a hearing on the
grounds that:
(a)

the proceeding is frivolous, vexatious or is commenced in bad faith;

(b)

the proceeding relates to matters that are outside the jurisdiction of
the tribunal; or

(c)

some aspect of the statutory requirements for bringing the
proceeding has not been met.

18.02 Where the Board proposes to dismiss a proceeding under Rule 18.01, it
shall give notice of the proposed dismissal in accordance with the
Statutory Powers Procedure Act.
18.03 A party wishing to make written submissions on the proposed dismissal
shall do so within 10 calendar days of receiving the Board’s notice under
Rule 18.02.
18.04 Where a party who commenced a proceeding has not taken any steps
with respect to the proceeding for more than one year from the date of
filing, the Board may notify the party that the proceeding shall be
dismissed unless the person, within 10 calendar days of receiving the
Board’s notice, shows cause why it should not be dismissed or advises
the Board that the application or appeal is withdrawn.
18.05 Where the Board dismisses a proceeding, or is advised that the
application or appeal is withdrawn, any fee paid to commence the
proceeding shall not be refunded.

19.

Decision Not to Process

19.01 The Board or Board staff may decide not to process documents relating to
the commencement of a proceeding if:
(a)

the documents are incomplete;

(b)

the documents were filed without the required fee for commencing
the proceeding;
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(c)

the documents were filed after the prescribed time period for
commencing the proceeding has elapsed; or

(d)

there is some other technical defect in the commencement of the
proceeding.

19.02 The Board or Board staff shall give the party who commenced the
proceeding notice of a decision made under Rule 19.01 that shall include:
(a)

reasons for the decision; and

(b)

requirements for resuming processing of the documents, if
applicable.

19.03 Where requirements for resuming processing of the documents apply,
processing shall be resumed where the party complies with the
requirements set out in the notice given under Rule 19.02 within:
(a)

subject to Rule 19.03(b), 30 calendar days from the date of the
notice; or

(b)

10 calendar days from the date of the notice, where the proceeding
commenced is an appeal.

19.04 After the expiry of the applicable time period under Rule 19.03, the Board
may close its file for the proceeding without refunding any fee that may
already have been paid.
19.05 Where the Board has closed its file for a proceeding under Rule 19.04, a
person wishing to refile the related documents shall:
(a)

in the case of an application, refile the documents as a fresh
application, and pay any fee required to do so; or

(b)

in the case of an appeal, refile the documents as a fresh notice of
appeal, except where the time period for filing the appeal has
elapsed, in which case the documents cannot be refiled.
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20.

Withdrawal

20.01 An applicant or appellant may withdraw an application or appeal:
(a)

at any time prior to the hearing, by filing and serving a notice of
withdrawal signed by the applicant or the appellant, or his or her
representative; or

(b)

at the hearing with the permission of the Board.

20.02 A party may by motion seek leave to discontinue participation in a
proceeding at any time before a final decision.
20.03 The Board may impose conditions on any withdrawal or discontinuance,
including costs, as it considers appropriate.
20.04 Any fee paid to commence the proceeding by an applicant seeking to
withdraw under Rule 20.01 shall not be refunded.
20.05 If the Board has reason to believe that a withdrawal or discontinuance
may adversely affect the interests of any party or may be contrary to the
public interest, the Board may hold or continue the hearing, or may issue a
decision or order based upon proceedings to date.

21.

Notice

21.01 Any notices required by these Rules or a Board order shall be given in
writing, unless the Board directs otherwise.
21.02 The Board may direct a party to give notice of a proceeding or hearing to
any person or class of persons, and the Board may direct the method of
providing the notice.
21.03 Where a party has been directed to serve a notice under this Rule, the
party shall file an affidavit or statement of service that indicates how,
when, and to whom service was made.

22.

Intervenor Status

22.01Subject to Rule 22.05 and except as otherwise provided in a notice or
procedural order issued by the Board, a person who wishes to actively
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participate in the proceeding shall apply for intervenor status by filing and
serving a letter of intervention by the date provided in the notice of the
proceeding.
22.02 The person applying for intervenor status must satisfy the Board that he or
she has a substantial interest and intends to participate actively and
responsibly in the proceeding by submitting evidence, argument or
interrogatories, or by cross-examining a witness.
22.03 Every letter of intervention shall contain the following information:
(a)

a description of the intervenor, its membership, if any, the interest
of the intervenor in the proceeding and the grounds for the
intervention;

(b)

in the case of a frequent intervenor, an attached document
describing the intervenor, its mandate and objectives, membership,
if any, the constituency represented, the types of programs or
activities carried out, and the identity of their authorized
representative in Board proceedings, unless such a document was
otherwise filed within the previous 12 month period;

(c)

subject to Rule 22.04, a concise statement of the nature and scope
of the intervenor's intended participation;

(d)

a request for the written evidence, if it is desired;

(e)

an indication as to whether the intervenor intends to seek an award
of costs;

(f)

if applicable, the intervenor’s intention to participate in the hearing
using the French language; and

(g)

the full name, address, telephone number, and email address, of no
more than two representatives of the intervenor, including counsel,
for the purposes of service and delivery of documents in the
proceeding.

Subsection (b) applies to letters of intervention filed after June 1, 2014.
22.04 Where, by reason of an inability or insufficient time to study the document
initiating the proceeding, a person is unable to include any of the
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information required in the letter of intervention under Rule 22.03(b), the
person shall:
(a)

state this fact in the letter of intervention initially filed; and

(b)

refile and serve the letter of intervention with the information
required under Rule 22.03(b) within 15 calendar days of receipt of
a copy of any written evidence, or within 15 calendar days of the
filing of the letter of intervention, or within 3 calendar days after a
proposed issues list has been filed under Rule 28, whichever is
later.

22.05 A person may apply for intervenor status after the time limit directed by the
Board by filing and serving a notice of motion and a letter of intervention
that, in addition to the information required under Rule 22.03, shall include
reasons for the late application.
22.06 The Board may dispose of a motion under Rule 22.05 with or without a
hearing.
22.07 A party may object to a person applying for intervenor status by filing and
serving written submissions within 5 business days of being served with a
letter of intervention.
22.08 The person applying for intervenor status may make written submissions in
response to any submissions filed under Rule 22.07.
22.09 The Board may grant intervenor status on conditions it considers
appropriate.

23.

Public Comment

23.01 Except as otherwise provided in a notice or procedural order issued by the
Board, a person who does not wish to be a party in a proceeding, but who
wishes to communicate views to the Board, shall file a letter of comment.
23.02 The letter of comment shall include the nature of the person's interest, the
person’s full name, mailing address, email address and telephone
number.
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23.03 Before the record of a proceeding is closed, the applicant in the
proceeding must address the issues raised in letters of comment by way
of a document filed in the proceeding.
23.04 In any proceeding, the Board may make arrangements to receive oral
comment on the record of the proceeding.
23.05 A person who makes an oral comment shall not do so under oath or
affirmation and shall not be subject to cross-examination, unless the
Board directs otherwise.

24.

Adjournments

24.01 The Board may adjourn a hearing on its own initiative, or upon motion by a
party, and on conditions the Board considers appropriate.
24.02 Parties shall file and serve a motion to adjourn at least 10 calendar days in
advance of the scheduled date of the hearing.

PART IV - PRE-HEARING PROCEDURES
25.

Technical Conferences

25.01 The Board may direct the parties to participate in technical conferences for
the purposes of reviewing and clarifying an application, an intervention, a
reply, the evidence of a party, or matters connected with interrogatories.
25.02 The technical conferences may be transcribed, and the transcription, if
any, shall be filed and form part of the record of the proceedings.

26.

Interrogatories

26.01 In any proceeding, the Board may establish an interrogatory procedure to:
(a)

clarify evidence filed by a party;

(b)

simplify the issues;

(c)

permit a full and satisfactory understanding of the matters to be
considered; or
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(d)

expedite the proceeding.

26.02 Interrogatories shall:
(a)

be directed to the party from whom the response is sought;

(b)

contain a specific reference to the evidence;

(c)

be grouped together according to the issues to which they
relate;

(d)

contain specific requests for clarification of a party's evidence,
documents or other information in the possession of the party and
relevant to the proceeding;

(e)

be numbered using a continuous numbering system such that:
the format is [issue number] [acronym of party] [interrogatory
number for that party]
the “issue number” corresponds to the issues list, or if there is no
issues list in the proceeding, to the exhibit or chapter number or
letter in the application;
the “acronym of party” corresponds to the Board-issued list of
acronyms;
the “interrogatory number for that party” is sequential for that party
despite a change in issue number (e.g. 2 Staff 4 represents Board
staff’s fourth interrogatory in total); and
if a supplementary round of interrogatories is ordered, the
“interrogatory number for that party” remains sequential for that
party and the suffix “s” is added to the interrogatory number;

•
•
•
•
•

27.

(f)

be filed and served as directed by the Board; and

(g)

set out the date on which they are filed and served.

Responses to Interrogatories

27.01 Subject to Rule 27.02, where interrogatories have been directed and
served on a party, that party shall:
(a)

provide a full and adequate response to each interrogatory;
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(b)

group the responses together according to the issue to which they
relate;

(c)

repeat each question at the beginning of each response;

(d)

respond to each interrogatory on a separate page or pages;

(e)

number the responses as described in Rule 28.02(e) ;

(f)

specify the intended witness, witnesses or witness panel who
prepared the response, if applicable;

(g)

file and serve the response as directed by the Board; and

(h)

set out the date on which the response is filed and served.

27.02 A party who is unable or unwilling to provide a full and adequate response
to an interrogatory shall file and serve a response:
(a)

where the party contends that the interrogatory seeks information
that is not relevant, setting out specific reasons in support of that
contention;

(b)

where the party contends that the information necessary to provide
an answer is not available or cannot be provided with reasonable
effort, setting out the reasons for the unavailability of such
information, as well as any alternative available information in
support of the response; or

(c)

otherwise explaining why such a response cannot be given.

A party may request that all or any part of a response to an interrogatory
be held in confidence by the Board in accordance with Rule 10.
27.03 Where a party is not satisfied with the response provided, the party may
bring a motion seeking direction from the Board.
27.04 Where a party fails to respond to an interrogatory made by Board staff, the
matter may be referred to the Board.
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28.

Identification of Issues

28.01 The Board may identify issues that it will consider in a proceeding if, in the
opinion of the Board:
(a)

the identification of issues would assist the Board in the conduct of
the proceeding;

(b)

the documents filed do not sufficiently set out the matters in issue
at the hearing; or

(c)

the identification of issues would assist the parties to participate
more effectively in the hearing.

28.02 The Board may direct the parties to participate in issues conferences for
the purposes of identifying issues, and formulating a proposed issues list
that shall be filed within such a time period as the Board may direct.
28.03 A proposed issues list shall set out any issues that:
(a)

the parties have agreed should be contained on the list;

(b)

are contested; and

(c)

the parties agree should not be considered by the Board.

28.04 Where the Board has issued a procedural order for a list of issues to be
determined in the proceeding, a party seeking to amend the list of issues
shall do so by way of motion.

29.

Alternative Dispute Resolution

29.01 The Board may direct that participation in alternative dispute resolution
(“ADR”) be mandatory.
29.02 An ADR conference shall be open only to parties and their
representatives, unless the Board directs or the parties agree otherwise.
29.03 A Board member shall not participate in an ADR conference, and the
conference shall not be transcribed or form part of the record of a
proceeding.
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29.04 The Board may appoint a person to chair an ADR conference.
29.05 The chair of an ADR conference may enquire into the issues and shall
attempt to effect a comprehensive settlement of all issues or a settlement
of as many of the issues as possible.
29.06 The chair of an ADR conference may attempt to effect a settlement of
issues by any reasonable means including:
(a)

clarifying and assessing a party's position or interests;

(b)

clarifying differences in the positions or interests taken by the
respective parties;

(c)

encouraging a party to evaluate its own position or interests in
relation to other parties by introducing objective standards; and

(d)

identifying settlement options or approaches that have not yet been
considered.

29.07 Subject to Rule 29.08, where a representative attends an ADR conference
without the party, the representative shall be authorized to settle issues.
29.08 Any limitations on a representative's authority shall be disclosed at the
outset of the ADR conference.
29.09 All persons attending an ADR conference shall treat admissions,
concessions, offers to settle and related discussions as confidential and
shall not disclose them outside the conference, except as may be agreed.
29.10 Admissions, concessions, offers to settle and related discussions shall not
be admissible in any proceeding without the consent of the affected
parties.

30.

Settlement Proposal

30.01 Where some or all of the parties reach an agreement, the parties shall
make and file a settlement proposal describing the agreement in order to
allow the Board to review and consider the settlement.
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30.02 The settlement proposal shall identify for each issue those parties who
agree with the settlement of the issue and any parties who disagree.
30.03 The parties shall ensure that the settlement proposal contains or identifies
evidence and rationale sufficient to support the settlement proposal and
shall provide such additional evidence and rationale as the Board may
require.
30.04 A party who does not agree with the settlement of an issue will be entitled
to offer evidence in opposition to the settlement proposal and to crossexamine on the issue at the hearing.
30.05 Where evidence is introduced at the hearing that may affect the settlement
proposal, any party may, with leave of the Board, withdraw from the
proposal upon giving notice and reasons to the other parties, and Rule
30.04 applies.
30.06 Where the Board accepts a settlement proposal as a basis for making a
decision in the proceeding, the Board may base its findings on the
settlement proposal, and on any additional evidence that the Board may
have required.

31.

Pre-Hearing Conference

31.01 In addition to technical, issues and ADR conferences, the Board may, on
its own motion or at the request of any party, direct the parties to make
submissions in writing or to participate in pre-hearing conferences for the
purposes of:
(a)

admitting certain facts or proof of them by affidavit;

(b)

permitting the use of documents by any party;

(c)

recommending the procedures to be adopted;

(d)

setting the date and place for the commencement of the hearing;

(e)

considering the dates by which any steps in the proceeding are to
be taken or begun;

(f)

considering the estimated duration of the hearing; or
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(g)

deciding any other matter that may aid in the simplification or the
just and most expeditious disposition of the proceeding.

31.02 The Board Chair may designate one member of the Board or any other
person to preside at a pre-hearing conference.
31.03 A member of the Board who presides at a pre-hearing conference may
make such orders as he or she considers advisable with respect to the
conduct of the proceeding, including adding parties.

PART V - HEARINGS
32.

Hearing Format and Notice

32.01 In any proceeding, the Board may hold an oral, electronic or written
hearing, subject to the Statutory Powers Procedure Act and the statute
under which the proceeding arises.
32.02 The format, date and location of a hearing shall be determined by the
Board.
32.03 Subject to Rule 21.02, the Board shall provide written notice of a hearing
to the parties, and to such other persons or class of persons as the Board
considers necessary.

33.

Hearing Procedure

33.01 Parties to a hearing shall comply with any directions issued by the Board
in the course of the proceeding.

34.

Summons

34.01 A party who requires the attendance of a witness or production of a
document or thing at an oral or electronic hearing may obtain a Summons
from the Board Secretary.
34.02 Unless the Board directs otherwise, the Summons shall be served
personally and at least 48 hours before the time fixed for the attendance of
the witness or production of the document or thing.
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34.03 The issuance of a Summons by the Board Secretary, or the refusal of the
Board Secretary to issue a Summons, may be brought before the Board
for review by way of a motion.

35.

Hearings in the Absence of the Public

35.01 Subject to the Statutory Powers Procedure Act and the statute under
which the proceeding arises, the Board may hold an oral or electronic
hearing or part of the hearing in the absence of the public, with such
persons in attendance as the Board may permit and on such conditions as
the Board may impose.

36.

Constitutional Questions

36.01 Where a party intends to raise a question about the constitutional validity
or applicability of legislation, a regulation or by-law made under legislation,
or a rule of common law, or where a party claims a remedy under
subsection 24(1) of the Canadian Charter of Rights and Freedoms, notice
of a constitutional question shall be filed and served on the other parties
and the Attorneys General of Canada and Ontario as soon as the
circumstances requiring notice become known and, in any event, at least
15 calendar days before the question is argued.
36.02 Where the Attorneys General of Canada and Ontario receive notice, they
are entitled to adduce evidence and make submissions to the Board
regarding the constitutional question.
36.03 The notice filed and served under Rule 36.01 shall be in substantially the
same form as that required under the Rules of Civil Procedure for notice of
a constitutional question.

37.

Hearings in French

37.01 Subject to this Rule, evidence or submissions may be presented in either
English or French.
37.02 The Board may conduct all or part of a hearing in French when a request
is made:
(a)

by a party;
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(b)

by a person seeking intervenor status at the time the application for
intervenor status is made; or

(c)

by a person making an oral comment under Rule 23 who indicates
to the Board the desire to make the presentation in French.

37.03 Where all or part of a hearing is to be conducted in French, the notice of
the hearing shall specify in English and French that the hearing is to be so
conducted, and shall further specify that English may also be used.
37.04 Where a written submission or written evidence is provided in either
English or French, the Board may order any person presenting such
written submission or written evidence to provide it in the other language if
the Board considers it necessary for the fair disposition of the matter.

38.

Media Coverage

38.01 Radio and television recording of an oral or electronic hearing which is
open to the public may be permitted on conditions the Board considers
appropriate, and as directed by the Board.
38.02 The Board may refuse to permit the recording of all or any part of an oral
or electronic hearing if, in the opinion of the Board, such coverage would
inhibit specific witnesses or disrupt the proceeding in any way.

PART VI - COSTS
39.

Cost Eligibility and Awards

39.01 Any person may apply to the Board for eligibility to receive cost awards in
Board proceedings in accordance with the Practice Directions.
39.02 Any person in a proceeding whom the Board has determined to be eligible
for cost awards under Rule 39.01 may apply for costs in the proceeding in
accordance with the Practice Directions.
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PART VII - REVIEW
40.

Request

40.01 Subject to Rule 40.02, any person may bring a motion requesting the
Board to review all or part of a final order or decision, and to vary,
suspend or cancel the order or decision.
40.02 A person who was not a party to the proceeding must first obtain the leave
of the Board by way of a motion before it may bring a motion under Rule
40.01.
40.03 The notice of motion for a motion under Rule 40.01 shall include the
information required under Rule 42, and shall be filed and served within
20 calendar days of the date of the order or decision.
40.04 Subject to Rule 40.05, a motion brought under Rule 40.01 may also
include a request to stay the order or decision pending the determination
of the motion.
40.05 For greater certainty, a request to stay shall not be made where a stay is
precluded by statute.
40.06 In respect of a request to stay made in accordance with Rule 40.04, the
Board may order that the implementation of the order or decision be
delayed, on conditions as it considers appropriate.

41.

Board Powers

41.01 The Board may at any time indicate its intention to review all or part of any
order or decision and may confirm, vary, suspend or cancel the order or
decision by serving a letter on all parties to the proceeding.
41.02 The Board may at any time, without notice or a hearing of any kind,
correct a typographical error, error of calculation or similar error made in
its orders or decisions.

42.

Motion to Review

42.01 Every notice of a motion made under Rule 40.01, in addition to the
requirements under Rule 8.02, shall:
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(a)

(b)

43.

set out the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:
(i)

error in fact;

(ii)

change in circumstances;

(iii)

new facts that have arisen;

(iv)

facts that were not previously placed in evidence in the
proceeding and could not have been discovered by
reasonable diligence at the time; and

if required, and subject to Rule 40, request a stay of the
implementation of the order or decision or any part pending the
determination of the motion.

Determinations

43.01 In respect of a motion brought under Rule 40.01, the Board may
determine, with or without a hearing, a threshold question of whether the
matter should be reviewed before conducting any review on the merits.
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ONTARIO ENERGY BOARD
PRACTICE DIRECTION ON CONFIDENTIAL FILINGS
1.

INTRODUCTION AND PURPOSE

The purpose of this Practice Direction on Confidential Filings is to establish uniform
procedures for the filing of confidential materials in relation to all proceedings that come
before the Ontario Energy Board. This Practice Direction is also intended to assist
participants in the Board’s proceedings in understanding how the Board will deal with
such filings.
The Board’s general policy is that all records should be open for inspection by any
person unless disclosure of the record is prohibited by law. This reflects the Board’s
view that its proceedings should be open, transparent, and accessible. The Board
therefore generally places materials it receives in the course of the exercise of its
authority under the Ontario Energy Board Act, 1998 and other legislation on the public
record so that all interested parties can have equal access to those materials. That
being said, the Board relies on full and complete disclosure of all relevant information in
order to ensure that its decisions are well-informed, and recognizes that some of that
information may be of a confidential nature and should be protected as such.
This Practice Direction seeks to strike a balance between the objectives of transparency
and openness and the need to protect information that has been properly designated as
confidential. The approach that underlies this Practice Direction is that the placing of
materials on the public record is the rule, and confidentiality is the exception. The onus
is on the person requesting confidentiality to demonstrate to the satisfaction of the
Board that confidential treatment is warranted in any given case.
The Board and parties to a proceeding are required to devote additional resources to
the administration, management and adjudication of confidentiality requests and
confidential filings. In this context, it is particularly important that all parties remain
mindful that only materials that are clearly relevant to the proceeding should be filed,
whether the party is filing materials at its own instance, is requesting information by way
of interrogatory or is responding to an interrogatory. Parties are reminded that, under
the Board’s Rules of Practice and Procedure, a party that is in receipt of an interrogatory
that it believes is not relevant to the proceeding may file and serve a response to the
interrogatory that sets out the reasons for the party’s belief that the requested
information is not relevant. This process applies to all interrogatories, and is of
particular significance in relation to confidential filings given the administrative issues
associated with the management of those filings.
The Board’s Rules of Practice and Procedure govern the conduct of all proceedings
before the Board. Those Rules require compliance with this Practice Direction.
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The Board will continue to monitor the effectiveness of its approach to confidential filings
and will revise this Practice Direction on an as-needed basis.

2.

APPLICATION

The procedures set out in this Practice Direction are to be followed by all participants in
a proceeding before the Board, unless otherwise directed by the Board. This includes
proceedings to be determined under delegated authority (see section 3.3) and
proceedings commenced on the Board’s own motion.
This Practice Direction is subordinate to existing law and regulations, including the
Freedom of Information and Protection of Privacy Act, the Ontario Energy Board Act,
1998, and the Statutory Powers Procedures Act, Board instruments (i.e., licences,
codes, rules and Board orders) and the Board’s Rules of Practice and Procedure.
This Practice Direction does not address the manner in which Board members and
Board staff will handle confidential information, which is an issue of the Board’s internal
processes. The Board has implemented internal procedures that are designed to
ensure that confidential information is segregated from other information and is made
available within the Board on a limited basis.

3.

DEFINITIONS AND INTERPRETATION

3.1.

Definitions

3.1.1. In this Practice Direction:
“Act” means the Ontario Energy Board Act, 1998, S.O. 1998, c. 15 (Sched. B);
“ADR” means alternative dispute resolution;
“applicant” means a person who makes an application to the Board, and
includes a person that is filing a notice under section 80 or 81 of the Act;
“application” when used in connection with a proceeding commenced by an
application to the Board, means the commencement by a party of a proceeding
before the Board, and includes a notice filed under section 80 or 81 of the Act;
“Board” means the Ontario Energy Board and includes any panels or delegates
thereof;
“Board Secretary” means the Secretary of the Board and any Assistant
Secretary appointed by the Board under the Act;
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“business day” means any day which is not a holiday;
“document” or “record” includes a written document, film, audio tape, videotape,
file, photograph, chart, graph, map, plan, survey, book of account, transcript, and
any information stored by means of an electronic storage and retrieval system;
“FIPPA” means the Freedom of Information and Protection of Privacy Act
(Ontario);
“hearing” means a hearing in any proceeding before the Board, and includes an
electronic hearing, an oral hearing, and a written hearing;
“holiday” means any Saturday, Sunday, statutory holiday, and any day that the
Board’s offices are closed for observance of a holiday within the meaning of the
Interpretation Act (Ontario);
“party” includes an applicant, an appellant, any person granted intervenor status
by the Board and any person ordered to produce information in a proceeding
before the Board; and
“proceeding” means a process to decide a matter brought before the Board,
including a matter commenced by application, notice of motion, notice of appeal,
reference, request of the Minister, Order in Council or on the Board’s own motion.
3.1.2. Except as otherwise defined in section 3.1.1, words and expressions used in this
Practice Direction shall have the meaning ascribed to them in the Act and the
Board’s Rules of Practice and Procedure.
3.2.

Interpretation

3.2.2. In this Practice Direction:
(a)

words importing the singular include the plural and vice versa;

(b)

words importing a gender include any gender;

(c)

words importing a person include (i) an individual, (ii) a company, sole
proprietorship, partnership, trust, joint venture, association, corporation or
other private or public body corporate; and (iii) any government,
government agency or body, regulatory agency or body or other body
politic or collegiate;
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3.3.

(d)

where a word or phrase is defined in this Practice Direction, other parts of
speech and grammatical forms of the word or phrase have a
corresponding meaning;

(e)

a reference to a document (including a statutory instrument) or a provision
of a document includes any amendment or supplement to, or any
replacement of, that document or that provision; and

(f)

the expression “including” means including without limitation.

Matters Decided Under Delegated Authority

3.3.1. Under the authority of section 6 of the Act, the management committee of the
Board has delegated certain powers or duties to an employee of the Board. In
such cases, the delegate is responsible for making determinations in relation to
confidential filings. The provisions of this Practice Direction otherwise apply in
relation to confidential filings made in the context of a proceeding to be decided
under delegated authority.

4.

WHEN REQUEST FOR CONFIDENTIALITY IS NOT REQUIRED

4.1.

Information Identified as Confidential in Board Templates and Filing
Guidelines

4.1.1. The Board has developed certain templates and filing guidelines to assist
applicants in preparing licensing and other applications. Certain of these
templates and filing guidelines, including licence application forms for electricity
licences and gas marketing licences, identify predefined categories of information
that will be considered confidential in the normal course. Where a Board
template or filing guideline indicates that information will be treated in confidence,
no formal request for confidentiality under Part 5 is required. However, to the
extent practicable, any such information should be clearly marked “confidential”.
4.1.2. Where a Board template or filing guideline indicates that information will be
treated in confidence, the information will not be placed on the public record nor
provided to any other party unless another party requests access to that
information under section 4.1.4 and the Board rules in favour of that request.
4.1.3. In the absence of a request for confidentiality, all information that is not indicated
on a template or in a filing guideline as being confidential will be included on the
public record. An applicant that wishes information that would normally be
included on the public record to be held confidential must follow the procedure
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set out in Part 5, and the Board will determine the request in accordance with
Part 5.
4.1.4. Where a Board template or filing guideline indicates that information will be
treated in confidence, a party may request access to that information by filing a
request with the Board Secretary and serving a copy of the request on the
applicant and each party. The request must address the matters identified in
paragraph (b) of section 5.1.7. The applicant will have an opportunity to object to
the request for access to confidential information. The applicant must file its
objection with the Board Secretary and serve it on all parties within the time
specified by the Board. The Board will determine the request for access to
confidential information in accordance with Part 5.
4.2.

Information filed Under the Board’s Reporting and Record Keeping
Requirements (“RRR”)

4.2.1. The Board’s Natural Gas Reporting & Record Keeping Requirements: Rule for
Natural Gas Utilities, Natural Gas Reporting and Record Keeping Requirements:
Gas Marketer Licence Requirements and Electricity Reporting and Record
Keeping Requirements require that licensees and natural gas utilities file certain
information with the Board on a regular basis. Each of these RRR identify
information that the Board intends to treat in confidence. No formal request for
confidentiality is required in relation to such information when it is filed with the
Board as part of a regular RRR filing. However, to the extent practicable, any
such information should be clearly marked “confidential”. Where such
information is filed as part of a regular RRR filing and is subsequently filed in a
proceeding, Parts 5 and 6 apply.
4.3

Personal Information under FIPPA

4.3.1 Subject to limited exceptions, the Board is prohibited from releasing personal
information, as that phrase is defined in FIPPA. When a person files a document
or record that contains the personal information of another person who is not a
party to the proceeding, the person filing the document or record must file two
versions of the document or record in accordance with Rule 9A.01 of the Board's
Rules of Practice and Procedure. As indicated in Rule 9A.02, the confidential,
un-redacted version of the document or record will be held in confidence and
neither that version of the document or record nor the personal information
contained in it will be placed on the public record or provided to any other party,
including a person from whom the Board has accepted a Declaration and
Undertaking under section 6.1, unless the Board determines that the information
is not personal information or that the disclosure of the personal information
would be in accordance with the requirements of FIPPA.
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5.

GENERAL PROCESS FOR CONFIDENTIALITY IN MATTERS BEFORE THE
BOARD

The processes set out in this Part and in Part 6 are intended to allow for the protection
of information that has been properly designated as confidential. The onus is on the
person requesting confidential treatment to demonstrate to the satisfaction of the Board
that confidential treatment is warranted in any given case.
It is also the expectation of the Board that parties will make every effort to limit the
scope of their requests for confidentiality to an extent commensurate with the
commercial sensitivity of the information at issue or with any legislative obligations of
confidentiality or non-disclosure, and to prepare meaningful redacted documents or
summaries so as to maximize the information that is available on the public record. This
will provide parties with a fair opportunity to present their cases and permit the Board to
provide meaningful and well-documented reasons for its decisions.
The processes set out in this Part and in Part 6 contemplate that the Board will play a
central role in directing and managing the exchange of confidential filings and related
materials (such as the Declaration and Undertaking). A party that independently serves
other parties with documents containing confidential information other than through or at
the direction of the Board does so at its own risk.
5.1.

Process for Confidentiality Requests

5.1.1. All filings must be made in accordance with the Board’s Rules of Practice and
Procedure, specifically, Rule 10 of the Rules of Practice and Procedure, which
deals with confidential documents before the Board.
5.1.2. In accordance with Rule 10.01 of the Board’s Rules of Practice and Procedure, a
party may request that all or part of a document be held confidential.
5.1.3. A request for confidentiality must be addressed to the Board Secretary.
5.1.4. A request for confidentiality must include the following items:
(a)

a cover letter indicating the reasons for the confidentiality request,
including the reasons why the information at issue is considered
confidential and the reasons why public disclosure of that information
would be detrimental;

(b)

a confidential, un-redacted version of the document containing all of the
information for which confidentiality is requested. This version of the
document should be marked “confidential” and should identify all portions
of document for which confidentiality is claimed by using shading, square
brackets or other appropriate markings. If confidential treatment is
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requested in relation to the entire document, the document should be
printed on coloured paper; and
(c)

either:
i.

a non-confidential, redacted version of the document from which the
information that is the subject of the confidentiality request has
been deleted or stricken; or

ii.

where the request for confidentiality relates to the entire document,
a non-confidential description or summary of the document.

5.1.5. A copy of the cover letter requesting confidentiality, together with the nonconfidential version or non-confidential description of the document (as
applicable) must be served on all parties to the proceeding, and will be placed on
the public record. The confidential, un-redacted version of the document will,
subject to section 5.1.6, be kept confidential until the Board has made a
determination on the confidentiality request.
5.1.6. A party to the proceeding may object to the request for confidentiality by filing an
objection with the Board Secretary within the time specified by the Board. The
objection must be served on all other parties to the proceeding, including the
party that made the confidentiality request. Where the party requires access to
the confidential version of the document in order to submit its objection, the party
may request that the Board allow access for that purpose under suitable
arrangements as to confidentiality. Such request shall be made in writing to the
Board Secretary or, where the request is made during an oral hearing, directly to
the Board. The party that made the confidentiality request may object to the
request for access within the time and in the manner specified by the Board.
5.1.7. An objection to a request for confidentiality must address the following:
(a)

the reason why the party believes that the information that is the subject of
the request for confidentiality is not confidential, in whole or in part, by
reference to the grounds for confidentiality expressed by the party making
the request for confidentiality; and

(b)

the reason why the party requires disclosure of the information that is the
subject of the request for confidentiality and why access to the nonconfidential version or description of the document (as applicable) is
insufficient to enable the party to present its case.

5.1.8. The party requesting confidentiality will have an opportunity to reply to the
objection. The replying party must file its reply with Board Secretary and serve it
on all parties to the proceeding within the time specified by the Board.
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5.1.9. The Board will then assess whether the request for confidentiality should be
granted, and may determine that a request for confidentiality is not warranted
regardless of whether any party has objected to the request. Some of the factors
that the Board may consider in making this assessment are listed in Appendix A,
including whether the Board has in the past assessed or maintained the same
type of information as confidential. An illustrative list of the types of information
that the Board has previously assessed or maintained as confidential is set out in
Appendix B, and parties may anticipate that the Board will accord confidential
treatment to these types of information in the normal course.
5.1.10.In determining the request for confidentiality, the Board may:
(a)

order the document placed on the public record, in whole or in part;

(b)

order the document be kept confidential, in whole or in part;

(c)

order that the non-confidential redacted version of the document or the
non-confidential description or summary of the document (as applicable)
be revised;

(d)

order that the confidential version of the document be disclosed under
suitable arrangements as to confidentiality (see Part 6); or

(e)

make any other order that the Board finds to be in the public interest.

5.1.11.The Board will notify all parties of its decision in relation to a request for
confidentiality.
5.1.12.Where the Board has ordered that information that is the subject of a
confidentiality request be placed on the public record or disclosed to another
party, in whole or in part, the person who filed the information will, subject to
section 5.1.13, have a period of 5 business days in which it may request that the
information be withdrawn. Such request shall be made in writing to the Board
Secretary or, where the request is made during an oral hearing, directly to the
Board.
5.1.13.The ability to request the withdrawal of information under section 5.1.12 does not
apply to information that was required to be produced by an order of the Board.
5.1.14.If the party that made the request for confidentiality indicates, within five business
days of the date of receipt of the Board’s order, that it intends to appeal or seek
review of the decision, the Board will not place the document on the public record
until the appeal or review has been concluded or the time for filing an appeal or
review has expired without an appeal or review having been commenced. In the
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absence of such an indication, the Board will deal with the information in the
manner set out in its order.
5.2.

Confidentiality Requests Made Orally During an Oral Hearing

5.2.1. The provisions of section 5.1 generally apply to requests for confidentiality made
in the context of an oral hearing. However, the Panel presiding over the oral
hearing may take such action as it considers appropriate to expedite the process
when there is an immediate need for information that the Panel needs to hear.
5.3.

Interrogatories

5.3.1. A party may request that all or part of a response to an interrogatory be held
confidential. The provisions of section 5.1 apply to requests for confidentiality
made in relation to a response to an interrogatory, with such modifications as the
context may require.

6.

ARRANGEMENTS AS TO CONFIDENTIALITY

Where the Board has agreed to a request for confidentiality, the confidential information
will not be placed on the public record. Representatives of parties to the proceeding will
generally be given access to the confidential information provided that suitable
arrangements as to confidentiality are made, although the Board may limit access to
confidential information to those parties that the Board has determined require access to
the confidential information in order to present their cases. This Part sets out the
principal arrangements that the Board will use in allowing limited and conditional access
to confidential information by representatives of parties.
The processes set out in this Part require that parties file a Declaration and Undertaking
with the Board. Parties to a proceeding will be notified when the Board has accepted a
Declaration and Undertaking from a person. Parties should not independently serve a
Declaration and Undertaking on other parties.
The Board considers violations of a Declaration and Undertaking given to the Board
under this Part to be a matter of very serious concern. Such violations can be, and will
continue to be, subject to sanctions imposed by the Board. In appropriate cases, the
Board may also refuse to accept further Declaration and Undertakings from persons
whose future compliance with a Declaration and Undertaking is in question.

6.1

Declaration and Undertaking

6.1.1. The Board may determine that confidential information should, in whole or in part,
be disclosed to one or more persons that have signed a Declaration and
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Undertaking in the form set out in Appendix C. The Declaration and Undertaking
is a binding commitment by the person: (i) not to disclose the confidential
information except as permitted by the Board; (ii) to treat the confidential
information in confidence; (iii) to return or destroy the confidential information
following completion of the proceeding; and (iv) in the case of confidential
information in electronic media, to expunge the confidential information from all
electronic apparatus and data storage media under the person’s direction or
control, and to continue to abide by the terms of the Declaration and Undertaking
in relation to such confidential information to the extent that it subsists in an
electronic form and cannot reasonably be expunged in a manner that ensures
that it cannot be retrieved. A signed Declaration and Undertaking must be filed
with the Board and will be placed on the public record.
6.1.2. Subject to section 6.1.4, the Board will, except where there are compelling
reasons for not doing so, accept a Declaration and Undertaking from the
following:
(a)

counsel for a party; and

(b)

an expert or consultant for a party.

As a general rule, such counsel, expert or consultant cannot be a director or
employee of a party.
6.1.3. Subject to section 6.1.4, the Board may accept a Declaration and Undertaking
from other persons in appropriate cases. In such a case, a modified version of
the form of Declaration and Undertaking will be made available to such person.
6.1.4. The Board shall notify the party that filed the confidential information that would
be the subject-matter of a Declaration and Undertaking of the persons from
whom a Declaration and Undertaking will be accepted. The party shall have an
opportunity to object to the acceptance of a Declaration and Undertaking from
such person in the manner and within the time specified by the Board. The
person to whom the objection relates shall have an opportunity to reply to the
objection in the manner and within the time specified by the Board. The Board
will then decide whether it will accept a Declaration and Undertaking from such
person and may, as a condition of acceptance of the Declaration and
Undertaking, impose such further conditions in relation to that person’s access to
the confidential information as the Board considers appropriate. Where the
Board accepts a Declaration and Undertaking from a person, the Board will notify
the other parties to the proceeding or direct that the other parties be notified
accordingly. A person should not serve a Declaration and Undertaking on other
parties unless directed by the Board to do so. A party is not required to serve
confidential information on a person until such time as the party has been notified
that the Board has accepted a Declaration and Undertaking from that person.
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6.1.5. Where the Board determines that confidential information should be disclosed to
one or more persons that have signed a Declaration and Undertaking, the Board
may act as the conduit for the service of confidential information on such
persons. In such cases, the confidential information need only be filed with the
Board Secretary (in the appropriate number of copies), and the Board Secretary
will attend to the distribution of the confidential information to persons that have
signed a Declaration and Undertaking.
6.1.6. In accordance with the terms of the Declaration and Undertaking, confidential
information must either be destroyed or expunged (as applicable) or returned to
the Board Secretary for destruction promptly following the end of the proceeding
for destruction. A person that chooses to destroy or expunge confidential
information must file with the Board Secretary a certification of destruction in the
form set out in Appendix D.

6.2.

Hearings in the Absence of the Public (In Camera Hearings)

6.2.1. Under section 9 of the Statutory Powers Procedure Act (Ontario), oral hearings
are required to be open to the public except where the Board is of the opinion
that “intimate financial or personal matters or other matters may be disclosed at
the hearing of such a nature, having regard to the circumstances, that the
desirability of avoiding disclosure thereof in the interests of any person affected
or in the public interest outweighs the desirability of adhering to the principle that
hearings be open to the public”, in which case the Board may hold the hearing in
the absence of the public. It is therefore the Board’s normal practice is to hold
oral hearings in public to comply with this obligation and to facilitate transparency,
openness, and accessibility of the Board’s processes.
6.2.2. The Board recognizes that there may be some instances where the proceedings
may need to be closed to the public. This situation could arise when there is a
possibility that information that the Board has agreed is confidential will be
disclosed during an oral hearing. When this occurs, the Board will exclude from
the hearing room all persons other than the following:
(a)

representatives of the Board (i.e., Board staff, Board consultants, etc.);

(b)

representatives of the party that filed the confidential information; and

(c)

persons that have signed and returned to the Board a Declaration and
Undertaking, provided that the confidential information at issue is covered
by the Declaration and Undertaking and that the Board has determined
that the persons require access to the confidential information in order to
present their cases.
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The hearing will then proceed in camera for such time as the confidential
information is the subject of the hearing or is being referred to.
6.2.3. When part of a hearing is conducted in camera, transcripts of the in camera
portion of the hearing will be dealt with in the same manner as the confidential
information at issue. Subject to section 6.2.5, copies of the transcript of the in
camera portion of the hearing will only be provided to the party that provided the
confidential information and to applicable persons that have signed and returned
to the Board a Declaration and Undertaking.
6.2.4. The party that filed the confidential information that is the subject of an in camera
portion of a hearing shall, within five business days or such other time as the
Board may direct, review the transcript of that portion of the hearing and shall file
with the Board:
(a)

a redacted version of the transcript that identifies all portions of the
transcript for which confidentiality is claimed, using shading, square
brackets or other appropriate markings; or

(b)

where the party believes that the entire transcript should be treated as
confidential, a letter identifying why the party believes that to be the case
and a summary of the transcript for the public record.

6.2.5. The Board will assess the filing made under section 6.2.4 and may, among such
other action as the Board may take, do one or more of the following:
(a)

provide a redacted version of a transcript prepared under section 6.2.4(a)
or this section to all applicable persons that have signed and returned to
the Board a Declaration and Undertaking, or direct that it be so provided;

(b)

direct that the party that filed a redacted version of a transcript under
section 6.2.4(a) or this section prepare and file a revised redacted version
of the transcript;

(c)

provide a summary of a transcript prepared under section 6.2.4(b) or this
section to all parties to the proceeding, or direct that it be so provided;

(d)

direct that the party that filed a summary of a transcript under section
6.2.4(b) prepare and file a revised summary or a redacted version of the
transcript;

(e)

direct that any public testimony that is given in camera be placed on the
public record and provided to all parties to the proceeding; or
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(f)

6.3.

direct that a redacted version of the transcript suitable for being placed on
the public record be prepared and provided to all parties to the proceeding.

Other

6.3.1. Where the Board has made arrangements for the disclosure of confidential
information, the Board may give further directions to the parties from time to time
to protect the confidential information from disclosure to persons that are not
entitled to such disclosure. These directions may include the process for the
filing and exchange of interrogatories that contain the confidential information and
the manner in which confidential information may be addressed as part of closing
arguments or final submissions.
6.3.2. Parties should make every effort to prepare their written argument such that the
entirety of the document can be placed on the public record. Where it is
necessary to make specific reference to confidential information in a written
argument, the party filing the argument should either:
(a)

file a public version of the written argument together with a confidential
appendix that contains the confidential information; or

(b)

file both an un-redacted confidential version of the written argument and a
public, redacted version of the written argument from which all confidential
information has been deleted.

6.3.3. Where the Board considers that a confidential appendix to, or a redacted version
of, a written argument contains information that has not been determined by the
Board to be confidential, the Board may order the party filing the written argument
to file a revised appendix or redacted version.

7.

ADR CONFERENCES

7.1.1. This Practice Direction does not apply to ADR conferences. 1 Confidentiality in
the context of ADR conferences shall be governed by the Board's Rules of
Practice and Procedure, Settlement Guidelines and any other applicable Practice
Guidelines.

1

For clarity, an ADR conference does not include a technical conference. Any confidentiality issues
arising in relation to a technical conference will be addressed in accordance with Parts 5 and 6 of this
Practice Direction.
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8.

INSPECTIONS AND INVESTIGATIONS

Sections 110 and 111 of the Act contain provisions that address the confidentiality of
documents, records and information obtained by an inspector under Part VII of the Act.
Sections 112.0.5 and 112.0.6 of the Act are to the same effect in relation to information
obtained by an investigator under Part VII.0.1 of the Act.
8.1.1. All documents, records and information obtained by an inspector during the
course of an inspection under section 107 or 108 of the Act or obtained by an
investigator under Part VII.0.1 of the Act are confidential. Generally speaking,
such documents, records and information will not be disclosed to anyone other
than Board staff or Board members. By way of exception, documents, records
and information obtained during an inspection or investigation may be disclosed:
(a)

to counsel for the Board;

(b)

as may be required in connection with the administration of the Act or any
other Act that gives powers or duties to the Board;

(c)

in any proceeding under the Act or any other Act that gives powers or
duties to the Board;

(d)

with the consent of the owner of the document or record or the person that
provided the information; and

(e)

where required by law.

8.1.2. No document, record or information obtained by an inspector under section 107
or 108 of the Act or obtained by an investigator under Part VII.0.1 of the Act will
be introduced in evidence in a Board proceeding unless the Board has given
notice to the owner of the document or record or the person who provided the
information, and has given that person an opportunity to make representations
with respect to the intended introduction of that evidence.
8.1.3. If any document, record, or other information obtained by an inspector or
investigator is admitted into evidence in a proceeding before the Board, the
Board may determine whether the document, record, or information should be
kept confidential and, if so, whether and the extent to which the document, record
or information should be disclosed under suitable arrangements as to
confidentiality (see Part 6). The Board will determine the matter in accordance
with Parts 5 and 6.
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9.

FREEDOM OF INFORMATION AND PROTECTION OF PRIVACY ACT

Participants in the Board’s processes are reminded that the Board is subject to FIPPA.
FIPPA addresses circumstances in which the Board may, upon request, be required to
release information that is in its custody or under its control, and generally prohibits the
Board from releasing personal information. Accordingly, the Board will have regard to
its obligations under FIPPA when making determinations in relation to confidential filings
(see section 4.3.1). A brief overview of the more relevant provisions of FIPPA is set out
in Appendix E.

10.

ELECTRONIC INFORMATION

The Board will not, without the consent of the party that filed the confidential information,
transmit materials containing confidential information by electronic mail. Materials
containing confidential information, including transcripts of in camera proceedings, may
be made available only in paper form or on diskette or other machine-readable media.

11.

ACCESS TO CONFIDENTIAL INFORMATION OUTSIDE OF PROCEEDING

Interested persons may wish to see confidential information at times other than during
the proceeding in which the confidential information was filed. In such a case, the
interested person may request access to that information by filing a request with the
Board Secretary. The person that filed the confidential information will have an
opportunity to object to the request for access to that information. The objection must
be filed with the Board Secretary and served on the person requesting access. The
Board will determine the request for access to confidential information in accordance
with Part 5.
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Appendix A
Considerations in Determining Requests for Confidentiality
The final determination of whether or not information will be kept confidential rests with
the Board. The Board will strive to find a balance between the general public interest in
transparency and openness and the need to protect confidential information. Some
factors that the Board may consider in addressing confidentiality of filings made with the
Board are:
(a)

the potential harm that could result from the disclosure of the information,
including:
i.

prejudice to any person’s competitive position;

ii.

whether the information could impede or diminish the capacity of a party
to fulfill existing contractual obligations;

iii.

whether the information could interfere significantly with negotiations
being carried out by a party; and

iv.

whether the disclosure would be likely to produce a significant loss or
gain to any person;

(b)

whether the information consists of a trade secret or financial, commercial,
scientific, or technical material that is consistently treated in a confidential
manner by the person providing it to the Board;

(c)

whether the information pertains to public security;

(d)

whether the information is personal information;

(e)

whether the Information and Privacy Commissioner or a court of law has
previously determined that a record should be publicly disclosed or kept
confidential;

(f)

if an access request has previously been made for the information under
FIPPA, whether the information was disclosed as a result of that request;

(g)

any other matters relating to FIPPA and FIPPA exemptions;

(h)

whether the type of information in question was previously held confidential by
the Board; and
17

(i)

whether the information is required by legislation to be kept confidential.

Information that is in the public domain will not be considered confidential.
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Appendix B
Types of Information that Have Previously Been Held Confidential
This Appendix contains an illustrative list of the types of information previously assessed
or maintained by the Board as confidential, and parties may anticipate that the Board
will accord confidential treatment to these types of information in the normal course.
1.

Individual Personal Records

Personal records of employees or other members of entities seeking licenses that are
either filed with the Board or otherwise obtained have previously been held confidential.
Individual personal records include police, tax, CPIC, and other personal records.
2.

Credit Checks

Personal credit checks. These are credit checks filed with the Board, or obtained by the
Board, from a variety of commercial sources including Dunn & Bradstreet and Standard
& Poor’s.
3.

Information Covered by Solicitor-client Privilege or Litigation Privilege

Advice with respect to litigation or other legal information protected by solicitor-client
privilege or litigation privilege.
4.

Tax Related Information

Information from a tax return or information gathered for the purpose of determining tax
liability or collecting a tax.
5.

Third Party Information under FIPPA

Third party information as described in section 17(1) of FIPPA, including vendor pricing
information.

6.

“Forward Looking” Financial Information

”Forward looking” financial information that has not been publicly disclosed and that
Ontario securities law therefore requires be treated as confidential.
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7.

Information Identified as Confidential in Board Templates and Filing
Guidelines

Information identified as being considered confidential in Board templates and filing
guidelines, including licence application forms for electricity licences and gas marketing
licences.
8.

Information Filed Under the RRR

Information identified in the Board’s Natural Gas Reporting & Record Keeping
Requirements: Rule for Natural Gas Utilities, Natural Gas Reporting and Record
Keeping Requirements: Gas Marketer Licence Requirements and Electricity Reporting
and Record Keeping Requirements as being treated as confidential.
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Appendix C
Form of Declaration and Undertaking

EB-[]

IN THE MATTER OF []

DECLARATION AND UNDERTAKING

I, ______________________, am counsel of record or a consultant for
_______________________________________________.
DECLARATION
I declare that:
1.

I have read the Rules of Practice and Procedure of the Ontario Energy Board (the
“Board”) and all Orders of the Board that relate to this proceeding.

2.

I am not a director or employee of a party to this proceeding for which I act or of any
other person known by me to be a party in this proceeding.

3.

I understand that this Declaration and Undertaking applies to all information that I
receive in this proceeding and that has been designated by the Board as confidential
and to all documents that contain or refer to that confidential information (“Confidential
Information”).

4.

I understand that execution of this Declaration and Undertaking is a condition of an
Order of the Board, that the Board may apply to the Superior Court of Justice to
enforce it.
UNDERTAKING
I undertake that:

1.

I will use Confidential Information exclusively for duties performed in respect of this
proceeding.
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2.

I will not divulge Confidential Information except to a person granted access to such
Confidential Information or to the Board.

3.

I will not reproduce, in any manner, Confidential Information without the prior written
approval of the Board. For this purpose, reproducing Confidential Information includes
scanning paper copies of Confidential Information, copying the Confidential Information
onto a diskette or other machine-readable media and saving the Confidential
Information onto a computer system.

4.

I will protect Confidential Information from unauthorized access.

5.

With respect to Confidential Information other than in electronic media, I will, promptly
following the end of this proceeding or within 10 days after the end of my participation
in this proceeding:

6.

7.

(a)

return to the Board Secretary, under the direction of the Board Secretary, all
documents and materials in all media containing Confidential Information,
including notes, charts, memoranda, transcripts and submissions based on
such Confidential Information; or

(b)

destroy such documents and materials and file with the Board Secretary a
certification of destruction in the form prescribed by the Board pertaining to the
destroyed documents and materials.

With respect to Confidential Information in electronic media, I will:
(a)

promptly following the end of this proceeding or within 10 days after the end of
my participation in this proceeding, expunge all documents and materials
containing Confidential Information, including notes, charts, memoranda,
transcripts and submissions based on such Confidential Information, from all
electronic apparatus and data storage media under my direction or control and
file with the Board Secretary a certificate of destruction in the form prescribed by
the Board pertaining to the expunged documents and materials; and

(b)

continue to abide by the terms of this Declaration and Undertaking in relation to
any such documents and materials to the extent that they subsist in any
electronic apparatus and data storage media under my direction or control and
cannot reasonably be expunged in a manner that ensures that they cannot be
retrieved.

For the purposes of paragraphs 5 and 6, the end of this proceeding is the date on
which the period for filing a review or appeal of the Board’s final order in this
22

proceeding expires or, if a review or appeal is filed, upon issuance of a final decision on
the review or appeal from which no further review or appeal can or has been taken.
8.

I will inform the Board Secretary immediately of any changes in the facts referred to in
this Declaration and Undertaking.

Dated at ________________________________ this ________ day of
_________________, _____.

Signature:
Name:
Company/Firm:
Address:
Telephone:
Fax:
E-mail:
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Appendix D
Form of Certification of Destruction

CERTIFICATION OF DESTRUCTION

TO:

The Ontario Energy Board (the “Board”)

RE:

Confidential information received in proceeding [] [insert proceeding number]
(“Confidential Information”)

I hereby confirm that I have:
1.

Destroyed all Confidential Information and all documents and materials in all nonelectronic media containing Confidential Information governed by the Declaration
and Undertaking signed by me in the above-referenced proceeding, including
notes, memoranda, transcripts and written submissions.

2.

Expunged all Confidential Information and all documents and materials in
electronic media containing Confidential Information governed by the Declaration
and Undertaking signed by me in the above-referenced proceeding, including
notes, memoranda, transcripts and written submissions, from all electronic
apparatus and data storage media under my direction or control.

Dated at ______________________, this _____ day of ____________, __________.

Signature:
Name:
Company/Firm:
Address:
Telephone:
Fax:
E-mail:
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Appendix E
Summary of Pertinent FIPPA Provisions
FIPPA allows any person to request access to records or information in the
custody or under the control of the Board.
Subject to limited exceptions, the Board is prohibited from releasing personal
information.
Following receipt of a request, the Board must release non-personal information
that is in its custody or under its control unless the information falls within one of
the exemptions listed in the legislation. Some of the exemptions are mandatory
(in which case the information must be withheld) and others are discretionary (in
which case the information may be withheld). For example, records do not need
to be released if disclosure would:
(a)

reveal advice to the government from a public servant or a
consultant;

(b)

interfere with law enforcement;

(c)

reveal confidential information received from another government;
or

(d)

violate solicitor-client privilege.

The exemptions that are likely to be of most relevance in the context of
confidential filings with the Board are those contained in section 17 of FIPPA,
which relates to commercially sensitive third party information.
Under section 17(1), the Board must not, without the consent of the person to
whom the information relates, disclose a record where:
(a)

the record reveals a trade secret or scientific, technical,
commercial, financial or labour relations information;

(b)

the record was supplied in confidence implicitly or explicitly; and

(c)

disclosure of the record could reasonably be expected to have any
of the following effects:
i.

prejudice significantly the competitive position or interfere
significantly with the contractual or other negotiations of a
person, group of persons or organization;

ii.

result in similar information no longer being supplied to the
Board where it is in the public interest that similar information
continue to be so supplied;

iii.

result in undue loss or gain to any person, group, committee
or financial institution or agency; or

iv.

reveal information supplied to or the report of a conciliation
officer, mediator, labour relations officer or other person
appointed to resolve a labour relations dispute.

Before granting a FIPPA request for access to a record that the Board has
reason to believe might contain information referred to in section 17(1) of FIPPA,
the Board must give written notice to the person to whom the information relates.
That person then has an opportunity to make written representations as to why
the record (or a part of the record) should not be disclosed. Where the Board
subsequently decides to disclose the record (or a part of the record), the Board
must again give written notice to the person to whom the information relates.
That person then has an opportunity to appeal the decision to the Information
and Privacy Commissioner.
Under section 17(2) of FIPPA, the Board must not, without the consent of the
person to whom the information relates, disclose a record that reveals
information that was obtained on a tax return or gathered for the purpose of
determining tax liability or collecting a tax.
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Filed: 2016-08-31
EB-2016-0160
Exhibit I
Tab 2
Schedule 11
Page 1 of 1
1

Building Owners and Managers Association (BOMA) INTERROGATORY #011

2
3

Reference:

4

Exhibit A, Tab 5, Schedule 2, Page 13

5
6

Interrogatory:

7

Please provide a copy of the Inergi Outsourcing Agreement.

8
9
10
11
12
13
14
15
16

Response:
Please find attached a confidential copy of the requested agreement. Hydro One has redacted all
terms and conditions specifically relating to Customer Service Operations, as these services are
not provided to Hydro One’s transmission business and are therefore beyond the scope of Hydro
One’s current application. Also redacted is information that is sensitive from a security
viewpoint (e.g. server names, addresses, etc.). If this information were to be disclosed to the
public, there is significant risk that individuals or organizations could use the information to the
detriment of Hydro One and Inergi.

Witness: Gary Schneider
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Hydro One Networks Inc.

7th Floor, South Tower
483 Bay Street
Toronto, Ontario M5G 2P5
www.HydroOne.com

Tel: (416) 345-5240
Cell: (416) 903-5240
Oded.Hubert@HydroOne.com

Oded Hubert

Vice President
Regulatory Affairs

BY COURIER
August 31, 2016
Ms. Kirsten Walli
Board Secretary
Ontario Energy Board
Suite 2700, 2300 Yonge Street
P.O. Box 2319
Toronto, ON, M4P 1E4
Dear Ms. Walli:
EB-2016-0160 – Hydro One Networks Inc.’s 2017 and 2018 Transmission Cost-of-Service
Application and Evidence Filing – Interrogatory Responses – Request for confidential treatment
of certain documents
In accordance with Rule 10 of the Board’s Rules of Practice and Procedure and the Board’s Practice
Direction on Confidential Filings, Hydro One Networks Inc. hereby requests that responses provided to
certain interrogatory requests made in the above proceeding be kept confidential and not be disclosed on
the public evidentiary record.
The table below provides general descriptions of the confidential documents and the justifications relied
upon to maintain confidential treatment of this information.
Interrogatory Document/Summary/Rationale
I-1-20

Fosters Associates 2014 Failure Analysis Report
The report presents a 2014 statistical analysis of physical and inspection failures observed in
selected plant categories classified in Transmission Lines, Transmission Stations and
Distribution Lines owned and operated by Hydro One. The report contains asset survival
analysis and data proprietary to Hydro One. The study compares service life indications
derived using the Iowa curve family with indications derived by Hydro One using the Weibull
survival function. The scope of the investigation was limited to a statistical life analysis.
Hydro One has been advised by Fosters Associates that this report is a proprietary commercial
work product. The development of the hazard curves described in the report is proprietary
information and the subject-matter of work products prepared by Fosters Associates to various
clientele. Public disclosure of the report would adversely affect the commercial and financial
interests of Foster Associates as potential clients could otherwise access and make use of the
report information free of charge.

I-1-118

Summary of actual results for Inergi’s performance indicators (PIs), which include the
monthly, quarterly and yearly measures, for the period from March 2015 to February 2016
The summary categorizes the PIs and provides the following information: the number of PIs
in each category; the number and percentage of PIs for which Inergi met performance
expectations; and the number of PIs for which Inergi missed target or minimum performance
levels. As an explanatory note in the summary, Hydro One indicates how many PIs were
adjusted upward to achieve continuous improvement as per the Inergi Agreement, effective as
of January 1, 2016.
Inergi LP has requested that this information be treated confidentially because it is not
information that is in the public domain, the information is commercially sensitive and
disclosure would adversely affect its commercial interests with other clientele.

I-2-11

Inergi Outsourcing Agreement
This agreement is described in Exhibit C1, Tab 3, Schedule 2. The document contains terms
and conditions defining the scope of services, fees payable to Inergi for performing the
services, the governance structure and protocol applicable to the arrangement, and the
allocation of risk and responsibility between the parties for various related matters.
Inergi LP has requested that this document be treated confidentially as it contains very
commercially sensitive information which would be impactful to its commercial activities
outside of Hydro One.
Portions of this agreement pertaining only to Hydro One’s distribution business have been
redacted.

I-2-25

Amended and Restated Operating Agreement with the Independent Electricity System
Operator (IESO) dated April 25, 2014
This agreement contains terms and conditions describing each party’s respective role, rights,
and responsibilities with respect to the secure and reliable use and operation of the
“transmission facilities”, as described therein. In addition to provisions addressing the
allocation of risk and responsibility and the governance structure applicable to the relationship,
the document also contains information on special protection systems and operating
parameters and practices.
Hydro One has been advised by the IESO that the requested operating agreement is not
publicly available. It contains both commercially sensitive information and information
regarding operation of the integrated electric system (“IES”). Public disclosure could
adversely impact security and safety of the IES.

I-3-11

Canadian Electricity Association’s (CEA) report “2014 Bulk Electricity System Delivery Point
Interruptions & Significant Power Interruptions”
The 2014 annual report provides “All Canada” composite numbers for delivery point
performance measures. Both the single year (2014) and five-year (2010 to 2014) average
performance figures are provided in this report. This report is produced by the Transmission
Consultative Committee on Outage Statistics (T-CCOS) with the CEA. Hydro One is a
member of this committee. The CEA 2014 composite numbers in Figures 8a, 8b, 9, 10, and
11 in that Exhibit are from this report.
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Hydro One has been advised by the CEA that the requested report is not publicly available and
is sold on a subscription fee basis only. Public disclosure would adversely affect the
commercial and financial interests of the CEA as potential clients could otherwise obtain
access and make use of the Report information free of charge.
2014 Annual Report, Forced Outage Performance of Transmission Equipment
The 2014 annual report provides “All Canada” composite numbers for equipment performance
measures. Only the five-year (2010 to 2014) average performance figures are provided. This
report is produced by the Transmission Consultative Committee on Outage Statistics (TCCOS) with the CEA. Hydro One is a member of this committee. The CEA 2014 composite
five-year moving averages in Figures 12 and 13 on page 26 of that Exhibit are based on
information from this report.
Hydro One has been advised by the CEA that the requested report is not publicly available and
is sold on a subscription fee basis only. Public disclosure would adversely affect the
commercial and financial interests of the CEA as potential clients could otherwise obtain
access and make use of the Report information free of charge.
I-6-1

Submission to Hydro One’s Board of Directors regarding the 2017-2018 Transmission
Application
This is a submission to Hydro One’s Board of Directors summarizing the company’s proposed
application to the OEB, seeking approval of cost of service transmission revenue requirement
for 2017 and 2018. In its submission, management summarizes the form of application (i.e.
cost of service), addresses the applicable transmission filing requirements, and the Renewed
Regulatory Framework for Electricity Distributors (“RRFE”). Management details the
financial metrics of the proposed application, the rationale behind the May 31st filing date, and
the alignment of Hydro One’s vision, values and business objectives with the RRFE. The
submission also summarizes Hydro One’s customer engagement approach, the Transmission
System Plan, its development, and the current status of Hydro One’s critical transmission
assets. The document also contains a discussion on the impact on rates of the proposed
application and the technical and strategic positions the proposed application adopts on certain
issues.
The requested information is not publicly available and consistently treated in a confidential
manner. Board of Director materials have been afforded confidential treatment in prior
proceedings, see for example EB-2013-0416 Exhibit I-1.1-9 SEC 1.

I-6-57

Hydro One: Updated Discussion Notes – Preliminary CEO/CFO Pay Benchmarking by
Hugesson Consulting (April 2015)
Hugessen Consulting was engaged by Hydro One’s Board of Directors to perform a
competitive market assessment and provide advice for appropriate compensation for the
recruitment of a new President and CEO and Chief Financial Officer. The report describes the
compensation philosophy employed, the primary peer group and other reference groups used,
and the benchmarking results. Based on Hugesson Consulting’s market assessments, the
CEO’s total direct compensation was positioned close to the average (P50) of four other larger
Canadian utilities and sits in the fourth quartile of the bottom 30 companies making up the
S&P/TSX 60 Index. The CFO’s total direct compensation is also in the fourth quartile of the
bottom 30 companies making up the S&P/TSX 60 Index.
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Hydro One has been advised by Hugesson Consulting that the content of its report is not
publicly available; the information is proprietary and commercially sensitive. Public
disclosure of the report would adversely impact Hugesson Consulting’s commercial interests
in providing similar analysis of this information to other clientele which it does on a fee for
service basis.
I-6-57

Hydro One: Executive Compensation Benchmarking Report dated October 16, 2015
This report was prepared after Hydro One engaged Towers Watson to complete a competitive
market assessment of its total rewards program for executive-level management employees.
On a total rewards basis, Hydro One is positioned on average below the 25th percentile. The
report compares peer group organization profiles and compensation levels. It provides some
market compensation data and observations regarding the data in relation to Hydro One.
Hydro One has been advised by Towers Watson that the content of its report is not publicly
available; the information is proprietary and commercially sensitive. Public disclosure of the
report would adversely impact Towers Watson’s commercial interests in providing similar
analysis of this information to other clientele which it does on a fee for service basis.
Hydro One: Non-executive Compensation Benchmarking Report dated October 16, 2015
This report was prepared after Hydro One engaged Towers Watson to complete a competitive
market assessment of its total rewards program for non-executive-level management
employees. On an aggregate basis, Hydro One’s position is aligned “at” or slightly above
market median with any above market variance largely attributable to its “Support” segment
identified in the report. The report describes its benchmark methodology and peer groups. It
divides Hydro One’s subject group into two segments and provides applicable benchmarking
results. It also considers the role of pension and benefits in Hydro One’s total rewards
program.
Hydro One has been advised by Towers Watson that the content of its report is not publicly
available; the information is proprietary and commercially sensitive. Public disclosure of the
report would adversely impact Towers Watson’s commercial interests in providing similar
analysis of this information to other clientele which it does on a fee for service basis.

I-9-6

Results and Analysis of Phase 1 Insulator Tests Performed in Support of Hydro One Insulator
Replacement Program
This report entitled ‘Results and Analysis of Phase 1 Insulator Tests Performed in Support of
Hydro One Insulator Replacement Program’ was produced by Electric Power Research
Institute (“EPRI”).
The report contains condition and testing data of insulators that is
representative of a large installed insulator population. The condition of Hydro One insulators
was assessed through benchmarking to EPRI and public domain test data. The test data
supports the urgent replacement of COB and CP insulators manufactured between 1965 and
1982 that were installed at locations that pose safety concerns to the public.
This report has been prepared in contemplation of Hydro One carrying out an asset
replacement program. The information contained in the report is commercially sensitive and
may adversely impact negotiations with equipment vendors involved in the replacement
program.
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I-9-6

Galvatech Coating System Assessment – Aging Performance, Service Life and Evaluation of
Field Applications by EPRI
This report documents various test approaches and the performance evaluation of Galvatech
2000. It provides information on anticipated service life of the coating system, application
methods and quality control.
This report has been prepared in contemplation of Hydro One carrying out an asset
replacement program. The information contained in the report is commercially sensitive and
may adversely impact negotiations with equipment vendors involved in the replacement
program.

This letter is being filed on the Regulatory Electronic Submission System. In accordance with the
Practice Direction, the documents will be marked as confidential and delivered to the Board by way of
courier.
Kindly advise the undersigned should the Board have any questions or concerns with this request.

Sincerely,
ORIGINAL SIGNED BY ODED HUBERT
Oded Hubert
cc. Parties to EB-2016-0160 (electronic only)
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McCarthy Tétrault LLP
PO Box 48, Suite 5300
Toronto-Dominion Bank Tower
Toronto ON M5K 1E6
Canada
Tel: 416-362-1812
Fax: 416-868-0673

Gordon M. Nettleton
Partner
Email: gnettleton@mccarthy.ca

September 15, 2016
VIA RESS AND COURIER
Mx. Kirsten Walli
Board Secretary
Ontario Energy Board
P.O. Box 2319
2300 Yonge Street, 27th Floor
Toronto, Ontario M4P 1E4
Dear Ms. Walli:
RE:

EB-2016-0160 Hydro One Networks Inc. – Reply Argument to Submission on
Confidentiality

In accordance with Procedural Order No. 2, please find enclosed the submissions of Hydro One
Networks Inc. concerning its requests for confidential treatment of certain evidence.
Yours truly,
McCarthy Tétrault LLP
Per:

Gordon M. Nettleton
GMN/mpf
Enclosure

Filed: September 16, 2016
EB-2016-0160
Page 1 of 9
1
2
3
4
5
6
7

IN THE MATTER OF a cost of service application made by Hydro
One Networks Inc. Transmission with the Ontario Energy Board
(OEB) on May 31, 2016 under section 78 of the Ontario Energy
Board Act, 1998, S.O. 1998, c. 15, (Schedule B), seeking approval
for changes to its transmission revenue requirement and to the
Ontario Uniform Transmission Rates, to be effective January 1,
2017 and January 1, 2018.
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HYDRO ONE NETWORKS INC.

9

REPLY ARGUMENT TO SUBMISSIONS ON CONFIDENTIALITY

10

September 16, 2016

11

A.

12

In accordance with Procedural Order No. 2, Hydro One provides this Reply to the submissions

13

made by School Energy Coalition (“SEC”), Anwaatin Inc. (“Anwaatin”) and OEB Staff (“Staff”)

14

in respect of the requested confidential treatment of the following documents:

INTRODUCTION

Interrogatory

Document

I-1-118

Summary of actual results for Inergi’s performance indicators
(PIs), which include the monthly, quarterly and yearly
measures, for the period from March 2015 to February 2016
(“Inergi PIs”)

I-2-11

Inergi Outsourcing Agreement (“Inergi Agreement”)

I-2-25

HONI-IESO Operating Agreement (“IESO Agreement”)

I-3-11

Canadian Electricity Association Reports:
 2014 Bulk Electricity System Delivery Point
Interruptions & Significant Power Interruptions
 2014 Annual Report, Forced Outage Performance of
Transmission Equipment
(collectively, the “CEA Reports”)

I-6-1

Submission to Hydro One’s Board of Directors regarding the
Transmission Application (“Board Submission”)

I-6-57

Compensation Benchmarking Reports:
 Preliminary CEO/CFO Pay Benchmarking (Hugessen
Consulting)
 Executive Compensation Benchmarking Report
(Towers Watson); and
 Non-Executive Compensation Benchmarking Report

DOCS 13371661
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(Towers Watson)
(collectively, the “Benchmarking Reports”)
I-9-6

EPRI Reports:
 Results and Analysis of Phase 1 Insulator Tests
Performed in Support of Hydro One Insulator
Replacement Program; and
 Coating System Assessment (Galvatech)
(collectively, the “EPRI Reports”)

I-1-20

Fosters Associates 2014 Failure Analysis Report (“Fosters
Report”)

(collectively, the “Documents”)
1

By way of summary, SEC objected to the confidential treatment of the Fosters Report, the Inergi

2

PIs, the Inergi Agreement, the Board Submission, the Benchmarking Reports, and the EPRI

3

Reports.

4

specifically object to any of the Documents. Staff objected to the confidential treatment of the

5

Fosters Report, the Inergi PIs, the Inergi Agreement, the Board Submission, the Benchmarking

6

Reports, and the EPRI Reports, but agreed with Hydro One that the IESO Agreement and the

7

CEA Reports should be afforded confidential treatment. This Reply addresses each of the

8

documents in turn.

9

The Applicable Standard

Anwaatin submitted general comments with respect to confidentiality, but did not

10

Persons requesting confidential treatment bear the burden of demonstrating to the Board that

11

such treatment is necessary in a given case. Hydro One submits that it has provided sufficient

12

information for the Board to find that the Documents meet this standard, based on their inherent

13

commercial sensitivity. Prejudice to the authors of the documents and to Hydro One would

14

reasonably result from their disclosure.

15

demonstrated how the requested confidential treatment would prejudice presentation of their

16

case in this proceeding.

17

The latter point above is important. Section 5.1.7. of the Practice Direction requires persons

18

objecting to confidential treatment to address: (a) why that party believes the information is not

19

confidential; and (b) why the party requires disclosure of the information that is the subject of the

20

request for confidentiality, and why access to the non-confidential version or description of the

21

document is insufficient to enable the party to present its case.
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1

The OEB’s Practice Direction fulfills a crucial function of balancing the ability to view confidential

2

materials relevant to regulatory proceedings with the need for businesses to conduct

3

themselves in a commercially reasonable manner, which includes (i) the ability to obtain 3rd

4

party commercially sensitive advice from experts, and (ii) allowing the governance function of

5

the organization to be conducted in a manner that promotes open dialogue amongst

6

independent directors and without the risk of public dissemination. The objecting parties have

7

failed to explain, specifically, why maintaining the information as confidential through application

8

of the Practice Direction is inadequate or insufficient to allow their full participation in the present

9

proceeding.

10

The Documents

11

1.

12

The EPRI Reports have been prepared by expert consultants retained to provide analysis and

13

recommendations to Hydro One, and should be treated in a confidential manner based on the

14

commercially sensitive nature of the information; disclosure of such would harm EPRI’s

15

competitive position.

16

Businesses which provide advisory services do so on a fee-for-service basis by producing

17

proprietary work products. Consulting firms depend on human capital in order to run their

18

businesses, which are dependent on the sale of reports containing the sum of their expertise

19

and analysis on various issues. Placing intellectual work products, such as the EPRI Reports in

20

the public domain, devalues EPRI’s expertise with other potential clients and allows the

21

information to be readily available to its competitors.

22

confidentiality request in respect of the reports prepared by CEA (as detailed below), on the

23

basis that the CEA reports are sold on a subscription fee basis. In a similar vein, the proprietary

24

nature of the CEA reports is analogous to the EPRI Reports.

25

Hydro One’s additional concern with the public dissemination of consultant work products

26

concerns the impact this may have upon the quality and scope of produced work product. The

27

expectation that work products remain confidential allows for unencumbered exchanges of

28

views. Conversely, the expectation that work products must be prepared with the risk of full,

29

public dissemination, accessible worldwide through the internet can reasonably be expected to

I-9-6: EPRI Reports
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1

diminish the work product content.

The result of disclosing such information creates the

2

opposite result as intended: less material will be published, reducing the amount of evidence

3

available for parties to examine. This is an impracticable result which is more harmful to the

4

regulatory process than the requested confidential treatment of the materials in the present

5

circumstances, and is entirely avoidable. Allowing such information to remain protected by

6

restricted disclosure as per the Practice Direction solves this issue.

7

One of the unique aspects to the content of the EPRI Reports concerns the assessment of 3rd

8

party manufacturer information.

9

anyone in the industry who reads the EPRI Reports, as there are so few manufacturers

10

producing these materials. As a result, a simple process of elimination will cause unintended

11

disclosure of commercially sensitive information. Disclosure places commercial information of

12

those 3rd party manufacturers on the public record in a proceeding in which those

13

manufacturers’ interests are not represented.

14

Hydro One continues to deal with these manufacturers. Disclosure of the EPRI Reports could

15

compromise Hydro One’s dealings with the manufacturers on an ongoing basis, prejudicing

16

Hydro One’s commercial dealings and interests in current and future negotiations. Similarly,

17

disclosure of the Coating System Assessment may prejudice Hydro One’s commercial dealings

18

with the coating supplier identified in the document, as well as prejudice Hydro One’s interests

19

in the course of future negotiations with that vendor.

20

Public disclosure of this information could be used for unintended motives and purposes,

21

potentially exposing the EPRI Reports’ authors to legal risks asserted by the 3rd party

22

manufacturers. Practically speaking, if expert advice regarding asset conditions and the causes

23

of those conditions cannot be reasonably discussed and presented in a confidential manner to

24

management, then affairs of the underlying business are unduly compromised.

25

2.

26

The reports produced by Hugessen and Towers Watson are commercially sensitive for the

27

same reasons as the EPRI Report, and should similarly be afforded the same protections from

28

broad public dissemination. Hugessen and Towers Watson have each provided a letter to this

29

effect, which are attached herein as Schedule “A”.

The manufacturers’ identities are easily ascertainable to

I-6-57: Hugessen and Towers Watson Reports (the Benchmarking Reports)
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In addition, broader confidentiality and disclosure issues are at play with respect to expert

2

reports on benchmarking.

3

historically conducted or participated in benchmarking activities have ceased to do so because

4

of their concerns about potential disclosure of the information; for instance, CEA has shelved its

5

COPE benchmarking activities (Committee on Corporate Performance and Productivity).1 CEA

6

previously conducted its voluntary COPE benchmarking activities to provide peer utilities with an

7

opportunity to share performance information, the cornerstone of which was a database to

8

facilitate the exchange of high level performance data. CEA discontinued these activities in

9

2011.

As the Board is aware, in recent years organizations that have

10

There is a real concern that lack of confidentiality leads participants in voluntary benchmarking

11

activities, such as CEA’s COPE benchmarking, to cease providing their information, which in

12

turn causes the quality and effectiveness of benchmarking activities to erode. Here again is

13

another example of the counterproductive results that can reasonably be expected from public

14

dissemination without due regard to its consequences. Given the growing importance and utility

15

of benchmarking activities, there is now more than ever a valuable public interest in

16

encouraging, but protecting, information disclosure for the purposes of participation in and the

17

conduct of benchmarking activities.

18

3.

19

For the same reasons articulated above in respect of the EPRI Reports and the Benchmarking

20

Reports, Hydro One submits that the Inergi Agreement and Inergi PIs should be afforded

21

protection, as outlined in the Practice Direction, from broad public dissemination. Inergi has

22

provided a letter which includes its concerns with respect to the confidential treatment of the

23

Inergi Agreement and the Inergi PIs. This letter is attached herein as Schedule “B”.

24

Recall that in 2014, an earlier version of the Inergi Agreement was treated confidentially by the

25

OEB.2 The only intervenors making submissions on the matter, SEC and Energy Probe, did not

26

object to confidential treatment of the Inergi Agreement’s predecessor. The subject-matter of

27

the two agreements is the same. The substantive content is the same. SEC has failed to

1
2

I-2-11: Inergi Agreement, and I-1-118: Inergi PIs

EB-2013-0416, Transcript Vol 3, pp 22-23 and 160.
EB-2013-0416, Exhibit I-3.1-SEC-20, Attachment.
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provide any explanation as to why the current Inergi Agreement should be treated differently

2

than its nearly-identical predecessor.

3

Hydro One also notes that the Inergi Agreement includes pricing information, which is highly

4

sensitive, commercial information. Parties seeking to use this information for the purposes of

5

presenting their case before the Board may do so through the proposed confidential treatment

6

of the document.

7

4.

8

The Board Submission is not a publicly available document.

9

governance structure, information provided to Hydro One’s independent board of directors has

10

and will continue to be consistently treated in a confidential manner because this information is

11

commercially sensitive, and at all times is in regard to the governance and business affairs of

12

the organization.

13

SEC's argument – that the prior practices of Hydro One publicly disclosing information provided

14

to its board of directors should govern the present circumstances – is not persuasive. Hydro

15

One's transition to a publicly traded company, governed by an independent board of directors, is

16

a fundamental change in circumstances. In order to facilitate this change in oversight and

17

governance structure, it is important to afford the independent directors the opportunity to freely

18

and frankly exchange ideas and consider information provided by management without the

19

uncertainty created by the threat of public dissemination of the board's affairs.

20

outcome should be avoided, as it would impede Hydro One from achieving its objectives of

21

becoming more commercially oriented and achieving consistency with the practices and

22

expectations of other publicly traded companies. Securities legislation in Canada sets forth

23

continuous disclosure requirements for publicly traded companies.

24

however do not go so far as to mandate the disclosure of board of directors information.

25

Without a more compelling submission from the objecting parties, there is no reason for the

26

Board to effectively establish an inconsistency with these requirements.

27

The principle here is important. Courts have noted that board of directors materials are an

28

“important commercial interest” warranting protection from disclosure.3

I-6-1: Board Submission

3

Under the Company’s new

Such an

These requirements,

Boards of directors

SRM Global Master Fund Limited Partnership v Hudbay Minerals Inc., 2009 CanLII 9377 (ON SC) at para 23,
referring to minutes of board meetings [SRM].
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“must be able to conduct open and frank discussions if they are to discharge their

2

responsibilities to the corporation and the shareholders … in the ordinary course, it is certainly

3

arguable that, for this reason, disclosure of minutes of board meetings, and related notes of

4

participants, would give rise to a serious risk to an important commercial interest.”4

5

In this proceeding, SEC has argued that given the similarity of the Board Submission to the filed

6

application, public disclosure would not cause any material harm. However, that argument fails

7

on three grounds. First, to the extent that the Board Submission is consistent with the public

8

record, there is little to no probative value in disclosing that information publicly. Second, there

9

is a strong principled basis for maintaining confidentiality in respect of board of directors’

10

materials. Third, SEC has failed to demonstrate how public disclosure of this information is

11

essential to put forward its case. If the information is so similar to that already on the public

12

record, then it remains unclear what prejudice is caused to the objecting parties.

13

In summary, Hydro One submits that the limited probative value of the Board Submission

14

should not outweigh the chilling effect on open, frank discussions at the managerial level that is

15

caused by disclosure of such discussions.

16

5.

17

SEC did not mention this agreement, and Staff does not object to its confidential treatment.

18

Anwaatin did not provide specific arguments in respect of each of the Documents; as such,

19

Anwaatin is effectively the only intervenor who has objected to confidential treatment of the

20

IESO Agreement.

21

Anwaatin provides two general submissions: (i) to the extent the Documents are publicly

22

available through public sources or access to information requests, they do not meet the

23

Practice Direction requirements; and (ii) Anwaatin takes instructions from its First Nations

24

members, and confidential treatment of the documents may present challenges to Anwaatin’s

25

ability to receive instructions. Hydro One addresses each of these general arguments in turn.

26

First, the IESO Agreement commercially sensitive information, and information which may

27

impact the security and safety of the integrated electric system, which is a significant potential

28

harm given the importance of preventing damage to Ontario’s electricity infrastructure. As such,
4

I-2-25: IESO Agreement

SRM at para 23.
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this information is not otherwise publicly available, and would not be available through an

2

access to information request.

3

Second, Hydro One respectfully submits that the difficulties presented to Anwaatin’s ability to

4

receive instructions should not take precedence over the need to ensure confidentiality of

5

information possessed by Hydro One and 3rd parties. Administrative inconvenience cannot in

6

itself justify the disclosure of information with an important commercial interest, or more

7

importantly in the case of the IESO Agreement, the safe and secure operation of Ontario’s

8

electricity infrastructure.

9

6.

I-3-11: CEA Reports

10

SEC did not mention this agreement, and Staff does not object to its confidential treatment.

11

Thus, Anwaatin’s two general arguments outlined above are the only objections to confidential

12

treatment of the CEA Reports.

13

First, the CEA Reports are not publicly available and are sold on a subscription fee basis only.

14

Unrestricted public disclosure of the CEA Reports would place CEA at a competitive

15

disadvantage, as potential clients could access the documents free of charge. As such, the

16

CEA Reports fall within the requirements in the Practice Direction to treat the information

17

confidentially.

18

important commercial interests in confidentiality.

19

7.

20

Hydro One has reviewed the information contained within the Fosters Report and has had

21

further discussions with Fosters Associates concerning its confidentiality, and is prepared to

22

disclose the Fosters Report on a non-confidential basis at this time.

Second, as noted above, administrative inconvenience should not trump

I-1-20: Fosters Report

23
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B.

2

Based on the foregoing, Hydro One submits that, with the exception of the Fosters Report, all of

3

the originally identified documents in question should be afforded confidential treatment by the

4

Board.

5

submissions have failed to demonstrate why the confidential filing process is insufficient to allow

6

their full participation in the proceeding.

7

All of which is respectfully submitted this 16th day of September, 2016.

CONCLUSIONS

The Documents contain commercially sensitive information, and the intervenors’

Gordon M. Nettleton
Partner, McCarthy Tetrault LLP
Counsel to Hydro One Networks Inc.
8

DOCS 13371661

SCHEDULE “A”

To:

Keith McDonell, Director, HR Operations
Hydro One
483 Bay Street, South Tower
Toronto, Ontario

M5G 2P5
CC:

Judy McKellar, SVP, People and Culture / Health, Safety and Environment

Date:

September 15, 2016

Subject:

Confidentiality of Hugessen’s Report for Hydro One (April 2015)

As an independent executive compensation consulting firm, Hugessen advises Boards of Directors on
executive compensation, corporate performance assessment and related corporate governance matters.
We offer our clients independent, strategic advice based on our extensive industry experience supported
by best practices.
Core to our business, reputation and competitive advantage is providing reports to organizations on a
confidential basis. Our reports contain information such as (but not limited to) our methodology and
approach, content, style, and proprietary information. The public release of any Hugessen reports may
cause harm to our business, as our competitors will have access to such confidential information. Hence,
we oppose the release of any Hugessen reports to the public domain, unless specifically contemplated
from the outset.
Furthermore, the terms and conditions of our standard Engagement Letter restricts the divulgence or
communication of confidential, sensitive or proprietary information, except for when a receiving party is
required by applicable law or legal process to disclose.

Yours truly,

Georges Soaré
Partner, Hugessen Consulting Inc.

1
Royal Bank Plaza, South Tower | Suite 3200, PO Box 155, 200 Bay Street | Toronto, ON M5J 2J4
T +1.416.868.1288 F +1.416.868.4415 W hugessen.com

WiliisTowersWatson

I1I1I1I1I

September 15,2016
Mr. Keith McDonell
Director, HR Operations
Hydro One
483 Bay Street
Toronto ON M5G 2P5

SUBJECT: COMPENSATION REPORTS
Dear Keith,
Willis Towers Watson prepared two total compensation benchmarking reports (dated October 16,2015) for
Hydro One that were used as part of a regulatory filing with the Ontario Energy Board (OEB).
These reports were prepared on a confidential basis for Hydro One in support of the management and
oversight of your total compensation programs, and for the regulatory filing.
Our reports should remain confidential as they contain market compensation data from our proprietary
surveys that are confidential and proprietary in nature. As a condition of participation in our surveys,
anonymous/aggregated survey results can only be shared with participants or purchasers of Willis Towers
Watson's Compensation Survey and the data are to be used for their internal compensation purposes only.
The results cannot be shared in a public forum. Releasing these data will cause competitive harm to Willis
Towers Watson and impact Willis Towers Watson's ability to maintain a compensation survey and service
clients.
Yours truly,

')

~17a'7j
Ryan Resch
Practice Leader, Executive Compensation

Mr. Ryan A Resch MBA
Practice Leader. Executive Compensation
175 Bloor Street East
South Tower. Suite 1701
Toronto. Ontario
M4W3T6
D
C
E
W

416-960-7099
416-647-5935
ryan.resch@willistowerswatson.com
willistowerswatson.com

Towers Watson Canada Inc.
http'llnatctintemal

towerswalson

com/cl,entsI601835/H)\jroOne-RTCEC/DocU11ents/16IRate
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0915 docx

Page 1 of 1

SCHEDULE “B”

6

Ontario Energy Board
Commission de l’énergie de l’Ontario

DECISION ON CONFIDENTIALITY REQUEST

EB-2016-0160

HYDRO ONE NETWORKS INC.

Application for electricity transmission revenue requirement and related
changes to the Uniform Transmission Rates beginning January 1, 2017
and January 1, 2018

BEFORE: Ken Quesnelle
Presiding Member and Vice-Chair
Emad Elsayed
Member
Peter C. P. Thompson, Q.C.
Member

September 21, 2016

Ontario Energy Board

1

EB-2016-0160
Hydro One Networks Inc.

INTRODUCTION

This is the Decision of the Ontario Energy Board (OEB) in response to a request by
Hydro One Networks Inc. (Hydro One) for confidential treatment for 12 documents
attached to eight of its interrogatory responses, which were filed on August 31, 2016.
Hydro One’s rationale for seeking confidential treatment for each of these documents is
contained in the accompanying letter that it filed on August 31, 2016.
On September 8, 2016, the OEB issued Procedural Order No. 2 which provided for the
filing of submissions on the confidentiality request by intervenors and OEB staff by
September 13, 2018. In addition, Hydro One was provided with the opportunity to file
reply submissions by September 16, 2016.
Procedural Order No. 2 also indicated that, as an interim measure, the OEB would
allow any parties that wished to review the documents for which confidentiality was
claimed, to do so after signing a copy of the OEB’s Form of Declaration and
Undertaking, and filing it with the OEB.
On September 13, 2016 the OEB received submissions from the School Energy
Coalition (SEC), Anwaatin Inc. (Anwaatin) and from OEB staff. Hydro One filed its
reply submissions on confidentiality on September 16, 2016.
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DECISION

The Practice Direction on Confidentiality makes it clear that placing materials on the
public record is the rule and confidentiality is the exception. The onus is on the person
requesting the confidentiality to demonstrate to the satisfaction of the OEB that
confidential treatment is warranted in any given case and that any alleged harm
outweighs the public interest. Utility agreements with third parties related to the
provision of regulated services are typically placed on the public record unless
compelling reasons are provided not to do so. Similarly, third party studies
commissioned by a particular utility for use in relation to its utility business are of
interest, not only to the OEB and intervenors, but also to the ratepayers who effectively
fund these studies.
The OEB will deal with each document in turn:
1) Attachment to Interrogatory Response I-1-20 Document: Fosters Associates
2014 Failure Analysis Report
Hydro One describes this report as a 2014 statistical analysis of physical and inspection
failures observed in selected plant categories classified in Transmission
Lines, Transmission Stations and Distribution Lines owned and operated by Hydro One.
Hydro One indicated that it has been advised by Fosters Associates that this report is a
proprietary commercial work product. Hydro One claims that public disclosure of the
report would adversely affect the commercial and financial interests of Foster
Associates as potential clients could otherwise access and make use of the report
information free of charge.
Both SEC and OEB staff filed submissions opposing the confidentiality request noting
that there is no evidence that the public release of the information will adversely affect
the commercial and financial interests of Forster and Associates.
OEB Findings
In its reply submission, Hydro One stated that it is prepared to disclose this report on a
non-confidential basis. The OEB agrees with this position.

With respect to the Outsourcing Agreement, Hydro One stated that portions of the
agreement pertaining only to Hydro One’s distribution business have been redacted.
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2) Attachment to Interrogatory Response I-1-118 Document: Summary of actual
results for Inergi’s performance indicators (PIs), which include the monthly,
quarterly and yearly measures, for the period from March 2015 to February
2016
3) Attachment to Interrogatory Response I-2-11 Document: Inergi Outsourcing
Agreement
Hydro One indicates that Inergi LP has requested that both these documents be treated
confidentially because they contain information that is not in the public domain, the
information is commercially sensitive and disclosure would adversely affect its
commercial interests with other clientele.
SEC noted that Hydro One failed to provide any supporting rationale as to why the
summary of Inergi’s performance indicators are commercially sensitive and why
disclosure would adversely affect its commercial interests with other clientele. With
respect to the Outsourcing Agreement, SEC submitted that contract information entered
into by a regulated entity and a service provider is readily provided in interrogatory
responses and placed on the public record.
OEB staff submitted that this type of information is of interest to the OEB and that Hydro
One has not provided any information as to why public disclosure of the information
would adversely affect Inergi’s commercial interests.
OEB Findings
The OEB denies Hydro One’s confidentiality request for both these documents for the
same reasons provided for the EPRI Reports and the Compensation Benchmarking
Reports (addressed later in this decision). In addition, information regarding Inergi’s
performance is of interest to the utility customers who are paying for these services

4) Attachment to Interrogatory Response I-2-25 Document: Amended and
Restated Operating Agreement with the Independent Electricity System
Operator (IESO) dated April 25, 2014
Hydro One submitted that it has been advised by the IESO that the requested operating
agreement is not publicly available. It contains both commercially sensitive information
and information regarding operation of the integrated electric system (IES). Public
disclosure could adversely impact security and safety of the IES
5) Attachments to Interrogatory Response I-3-11
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Document 1: Canadian Electricity Association’s (CEA) report “2014 Bulk
Electricity System Delivery Point Interruptions & Significant Power Interruptions”
Document 2: 2014 Annual Report, Forced Outage Performance of Transmission
Equipment
Hydro One submits that it has been advised by the CEA that the requested reports are
not publicly available and are sold on a subscription fee basis only. Public disclosure
would adversely affect the commercial and financial interests of the CEA as potential
clients could otherwise obtain access and make use of the reports free of charge.
The OEB notes that neither OEB staff nor SEC opposed Hydro One’s confidentiality
request.
OEB Findings
These reports are sold on a subscription fee basis only. The OEB agrees with Hydro
One that unrestricted public disclosure of these reports would place CEA at a
competitive disadvantage, as potential clients could access the documents free of
charge. The OEB grants Hydro One’s confidentiality request for these two documents.

6) Attachment to Interrogatory Response I-6-1 Document: Submission to Hydro
One’s Board of Directors regarding the 2017-2018 Transmission Application
Hydro One indicates that this is a submission to Hydro One’s Board of Directors
summarizing the company’s proposed application to the OEB, seeking approval of cost
of service transmission revenue requirement for 2017 and 2018.
OEB Findings
These reports are sold on a subscription fee basis only. The OEB agrees with Hydro
One that unrestricted public disclosure of these reports would place CEA at a
competitive disadvantage, as potential clients could access the documents free of
charge. The OEB grants Hydro One’s confidentiality request for these two documents.

Hydro One states that the information is not publicly available and consistently treated
in a confidential manner. Board of Directors materials have been afforded confidential
treatment in prior proceedings, see for example EB-2013-0416, Exhibit I-1.1-9 SEC 1.
OEB staff submitted that there is nothing in the information provided to Hydro One’s
Board of Directors presentation that would make this document confidential. SEC noted
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that the information contained in the document is not confidential and should not be
granted confidential treatment.
OEB Findings
The OEB denies Hydro One’s confidentiality request. The Hydro One board submission
is simply a summary of Hydro One’s application to the OEB and does not contain any
information that is beyond the scope of this proceeding. Also, the Hydro One board
submission does not include any meeting minutes or board discussions as implied by
Hydro One in its reply submission. Furthermore, the OEB is not persuaded that Hydro
One’s transition to a publicly traded company, governed by an independent board of
directors, would in itself render this board submission confidential.

7) Attachments to Interrogatory Response I-6-57
Document 1: Hydro One: Updated Discussion Notes – Preliminary CEO/CFO Pay
Benchmarking by Hugesson Consulting (April 2015)
Hydro One submitted that it has been advised by Hugesson Consulting that the content
of its reports is not publicly available; the information is proprietary and commercially
sensitive. Public disclosure of the reports would adversely impact Hugesson
Consulting’s commercial interests in providing similar analysis of this information to
other clientele which it does on a fee for service basis.
Document 2: Hydro One: Executive Compensation Benchmarking Report dated
October 16, 2015
Document 3: Hydro One: Non-executive Compensation Benchmarking Report
dated October 16, 2015
Hydro One indicates that these reports were prepared after Hydro One engaged Towers
Watson to complete a competitive market assessment of its total rewards program for
executive-level management employees.
Hydro One has been advised by Towers Watson that the content of these reports is not
publicly available; the information is proprietary and commercially sensitive. Public
disclosure of the reports would adversely impact Towers Watson’s commercial interests
in providing similar analysis of this information to other clientele which it does on a fee
for service basis.
OEB staff submitted that the information contains important benchmarking information
that will allow the public to see how Hydro One`s compensations compare to other
Decision and Order on Confidentiality
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utilities and to other companies. It is relevant information to the application and the
setting of just and reasonable rates.
SEC submitted that the information should not be confidential, or at least not in its
entirety. To the extent that some aspects of the reports contain specific information that
is proprietary to Hugesson Consulting and Towers Watson and could harm its
commercial interests then only that information should be confidential.
OEB Findings
The OEB denies Hydro One’s confidentiality request. The information in these reports is
presented at an aggregate level. The reasonableness of Hydro One’s compensation
levels is an important aspect of this application, not only from the OEB perspective, but
from the perspective of the public at large. The OEB puts significant weight on
benchmarking information and has made such information public in other proceedings.
The OEB finds that the probative value of this information outweighs any potential
prejudice it might cause Hydro One or any other party. The OEB is not persuaded that
public disclosure of these reports will result in reduced participation in such studies.
8) Attachments to Interrogatory Response I-9-6
Document 1: Results and Analysis of Phase 1 Insulator Tests Performed in
Support of Hydro One Insulator Replacement Program and
Document 2: Glavatech Coating System Assessment – Aging Performance,
Service Life, and Evaluation of the Field Applications by EPRI
Hydro One indicates that that the Insulator Test Report was produced by the Electric
Power Research Institute (EPRI) and contains condition and testing data of insulators
that is representative of a large installed insulator population.
Hydro One submits that the system assessment report has been prepared in
contemplation of Hydro One carrying out an asset replacement program.
The information contained in the report is commercially sensitive and its public
disclosure may adversely impact negotiations with equipment vendors involved in the
replacement program.
OEB staff submitted that there does not seem to be a compelling reason for why these
two documents should be treated as confidential.
SEC submitted that it was not clear how the information in the reports would harm
Hydro One’s negotiations with equipment vendors for the replacement program.
Decision and Order on Confidentiality
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OEB Findings
The OEB denies Hydro One’s confidentiality request. These are technical reports
specific to Hydro One and are relevant to this proceeding. Unlike the CEA reports
(addressed earlier), Hydro One did not provide compelling reasons to support its
statements that disclosure of these reports would “harm EPRI’s competitive position”.
The subject matter of the reports appears to be of limited value beyond Hydro One’s
use.
The OEB also disagrees with Hydro One’s contention that the risk of public disclosure
would diminish the work product content. Furthermore, the OEB does not agree that
making these reports public would have any significant adverse impact on future
negotiations with vendors involved in the replacement program. Overall, the OEB
concludes that the risks identified do not outweigh the public interest in these reports.
The OEB does however consider that there is potential for reputational harm to the
insulator manufactures identified in the report on that subject and that some effort to
lessen that potential is warranted. The OEB requires the redaction of the
manufacturers’ names from the report prior to it being placed on the public record.
.
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ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:
1.

The requests for confidentiality made by the applicant with respect to documents
related to interrogatory responses I-2-25, I-3-11 (documents 1 and 2) are granted.

2.

The manufacturer names contained in the reports related to the interrogatory
response I-9-6 are to be redacted before the documents are placed on the public
record.

DATED at Toronto September 21, 2016
ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary
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DECISION ON CONFIDENTIALITY REQUEST
(Revised)

EB-2016-0160

HYDRO ONE NETWORKS INC.

Application for electricity transmission revenue requirement and related
changes to the Uniform Transmission Rates beginning January 1, 2017
and January 1, 2018

BEFORE: Ken Quesnelle
Presiding Member and Vice-Chair
Emad Elsayed
Member
Peter C. P. Thompson, Q.C.
Member

September 26, 2016
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INTRODUCTION

This is the Decision of the Ontario Energy Board (OEB) in response to a request by Hydro
One Networks Inc. (Hydro One) for confidential treatment for 12 documents attached to
eight of its interrogatory responses, which were filed on August 31, 2016. Hydro One’s
rationale for seeking confidential treatment for each of these documents is contained in the
accompanying letter that it filed on August 31, 2016.
On September 8, 2016, the OEB issued Procedural Order No. 2 which provided for the
filing of submissions on the confidentiality request by intervenors and OEB staff by
September 13, 2018. In addition, Hydro One was provided with the opportunity to file
reply submissions by September 16, 2016.
Procedural Order No. 2 also indicated that, as an interim measure, the OEB would allow
any parties that wished to review the documents for which confidentiality was claimed, to
do so after signing a copy of the OEB’s Form of Declaration and Undertaking, and filing it
with the OEB.
On September 13, 2016 the OEB received submissions from the School Energy Coalition
(SEC), Anwaatin Inc. (Anwaatin) and from OEB staff. Hydro One filed its reply
submissions on confidentiality on September 16, 2016.
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DECISION

The Practice Direction on Confidentiality makes it clear that placing materials on the public
record is the rule and confidentiality is the exception. The onus is on the person requesting
the confidentiality to demonstrate to the satisfaction of the OEB that confidential treatment
is warranted in any given case and that any alleged harm outweighs the public interest.
Utility agreements with third parties related to the provision of regulated services are
typically placed on the public record unless compelling reasons are provided not to do so.
Similarly, third party studies commissioned by a particular utility for use in relation to its
utility business are of interest, not only to the OEB and intervenors, but also to the
ratepayers who effectively fund these studies.
The OEB will deal with each document in turn:
1)

Attachment to Interrogatory Response I-1-20 Document: Fosters Associates
2014 Failure Analysis Report

Hydro One describes this report as a 2014 statistical analysis of physical and inspection
failures observed in selected plant categories classified in Transmission Lines,
Transmission Stations and Distribution Lines owned and operated by Hydro One.
Hydro One indicated that it has been advised by Fosters Associates that this report is a
proprietary commercial work product. Hydro One claims that public disclosure of the report
would adversely affect the commercial and financial interests of Foster Associates as
potential clients could otherwise access and make use of the report information free of
charge.
Both SEC and OEB staff filed submissions opposing the confidentiality request noting that
there is no evidence that the public release of the information will adversely affect the
commercial and financial interests of Forster and Associates.
OEB Findings
In its reply submission, Hydro One stated that it is prepared to disclose this report on a
non-confidential basis. The OEB agrees with this position.
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2)

Attachment to Interrogatory Response I-1-118 Document: Summary of actual
results for Inergi’s performance indicators (PIs), which include the monthly,
quarterly and yearly measures, for the period from March 2015 to February
2016

3)

Attachment to Interrogatory Response I-2-11 Document: Inergi Outsourcing
Agreement

Hydro One indicates that Inergi LP has requested that both these documents be treated
confidentially because they contain information that is not in the public domain, the
information is commercially sensitive and disclosure would adversely affect its commercial
interests with other clientele.
With respect to the Outsourcing Agreement, Hydro One stated that portions of the
agreement pertaining only to Hydro One’s distribution business have been redacted.
SEC noted that Hydro One failed to provide any supporting rationale as to why the
summary of Inergi’s performance indicators are commercially sensitive and why disclosure
would adversely affect its commercial interests with other clientele. With respect to the
Outsourcing Agreement, SEC submitted that contract information entered into by a
regulated entity and a service provider is readily provided in interrogatory responses and
placed on the public record.
OEB staff submitted that this type of information is of interest to the OEB and that Hydro
One has not provided any information as to why public disclosure of the information would
adversely affect Inergi’s commercial interests.
OEB Findings
The OEB denies Hydro One’s confidentiality request for both these documents for the
same reasons provided for the EPRI Reports and the Compensation Benchmarking
Reports (addressed later in this decision). In addition, information regarding Inergi’s
performance is of interest to the utility customers who are paying for these services.

4)

Attachment to Interrogatory Response I-2-25 Document: Amended and
Restated Operating Agreement with the Independent Electricity System
Operator (IESO) dated April 25, 2014

Hydro One submitted that it has been advised by the IESO that the requested operating
agreement is not publicly available. It contains both commercially sensitive information
and information regarding operation of the integrated electric system (IES). Public
disclosure could adversely impact security and safety of the IES.
Decision on Confidentiality Request
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OEB staff stated it did not object to the request for confidential treatment on the grounds
put forward by Hydro One and SEC did not make any submission with respect to this
document.
OEB Findings
The OEB grants Hydro One’s confidentiality request based on the fact that public
disclosure of this information could adversely impact the security and safety of the
integrated electric system.
5)

Attachments to Interrogatory Response I-3-11

Document 1: Canadian Electricity Association’s (CEA) report “2014 Bulk
Electricity System Delivery Point Interruptions & Significant Power Interruptions”
Document 2: 2014 Annual Report, Forced Outage Performance of Transmission
Equipment
Hydro One submits that it has been advised by the CEA that the requested reports are not
publicly available and are sold on a subscription fee basis only. Public disclosure would
adversely affect the commercial and financial interests of the CEA as potential clients
could otherwise obtain access and make use of the reports free of charge.
The OEB notes that neither OEB staff nor SEC opposed Hydro One’s confidentiality
request.
OEB Findings
These reports are sold on a subscription fee basis only. The OEB agrees with Hydro One
that unrestricted public disclosure of these reports would place CEA at a competitive
disadvantage, as potential clients could access the documents free of charge. The OEB
grants Hydro One’s confidentiality request for these two documents.
6)

Attachment to Interrogatory Response I-6-1 Document: Submission to Hydro
One’s Board of Directors regarding the 2017-2018 Transmission Application

Hydro One indicates that this is a submission to Hydro One’s Board of Directors
summarizing the company’s proposed application to the OEB, seeking approval of cost of
service transmission revenue requirement for 2017 and 2018.
Hydro One states that the information is not publicly available and consistently treated in a
confidential manner. Board of Directors materials have been afforded confidential
treatment in prior proceedings, see for example EB-2013-0416, Exhibit I-1.1-9 SEC 1.
Decision on Confidentiality Request
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OEB staff submitted that there is nothing in the information provided to Hydro One’s
Board of Directors presentation that would make this document confidential.
SEC noted that the information contained in the document is not confidential and should
not be granted confidential treatment.
OEB Findings
The OEB denies Hydro One’s confidentiality request. The Hydro One board submission is
simply a summary of Hydro One’s application to the OEB and does not contain any
information that is beyond the scope of this proceeding. Also, the Hydro One board
submission does not include any meeting minutes or board discussions as implied by
Hydro One in its reply submission. Furthermore, the OEB is not persuaded that Hydro
One’s transition to a publicly traded company, governed by an independent board of
directors, would in itself render this board submission confidential.
7)

Attachments to Interrogatory Response I-6-57

Document 1: Hydro One: Updated Discussion Notes – Preliminary CEO/CFO Pay
Benchmarking by Hugesson Consulting (April 2015)
Hydro One submitted that it has been advised by Hugesson Consulting that the content
of its reports is not publicly available; the information is proprietary and commercially
sensitive. Public disclosure of the reports would adversely impact Hugesson Consulting’s
commercial interests in providing similar analysis of this information to other clientele
which it does on a fee for service basis.
Document 2: Hydro One: Executive Compensation Benchmarking Report dated
October 16, 2015
Document 3: Hydro One: Non-executive Compensation Benchmarking Report
dated October 16, 2015
Hydro One indicates that these reports were prepared after Hydro One engaged Towers
Watson to complete a competitive market assessment of its total rewards program for
executive-level management employees.
Hydro One has been advised by Towers Watson that the content of these reports is not
publicly available; the information is proprietary and commercially sensitive. Public
disclosure of the reports would adversely impact Towers Watson’s commercial interests
in providing similar analysis of this information to other clientele which it does on a fee for
service basis.
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OEB staff submitted that the information contains important benchmarking information that
will allow the public to see how Hydro One`s compensations compare to other utilities and
to other companies. It is relevant information to the application and the setting of just and
reasonable rates.
SEC submitted that the information should not be confidential, or at least not in its entirety.
To the extent that some aspects of the reports contain specific information that is
proprietary to Hugesson Consulting and Towers Watson and could harm its commercial
interests then only that information should be confidential.
OEB Findings
The OEB denies Hydro One’s confidentiality request. The information in these reports is
presented at an aggregate level. The reasonableness of Hydro One’s compensation levels
is an important aspect of this application, not only from the OEB perspective, but from the
perspective of the public at large. The OEB puts significant weight on benchmarking
information and has made such information public in other proceedings. The OEB finds
that the probative value of this information outweighs any potential prejudice it might
cause Hydro One or any other party. The OEB is not persuaded that public disclosure of
these reports will result in reduced participation in such studies.
8)

Attachments to Interrogatory Response I-9-6

Document 1: Results and Analysis of Phase 1 Insulator Tests Performed in
Support of Hydro One Insulator Replacement Program and
Document 2: Glavatech Coating System Assessment – Aging Performance, Service
Life, and Evaluation of the Field Applications by EPRI
Hydro One indicates that that the Insulator Test Report was produced by the Electric
Power Research Institute (EPRI) and contains condition and testing data of insulators that
is representative of a large installed insulator population.
Hydro One submits that the system assessment report has been prepared in
contemplation of Hydro One carrying out an asset replacement program.
The information contained in the report is commercially sensitive and its public disclosure
may adversely impact negotiations with equipment vendors involved in the replacement
program.
OEB staff submitted that there does not seem to be a compelling reason for why these two
documents should be treated as confidential.
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SEC submitted that it was not clear how the information in the reports would harm Hydro
One’s negotiations with equipment vendors for the replacement program.

OEB Findings
The OEB denies Hydro One’s confidentiality request. These are technical reports specific
to Hydro One and are relevant to this proceeding. Unlike the CEA reports (addressed
earlier), Hydro One did not provide compelling reasons to support its statements that
disclosure of these reports would “harm EPRI’s competitive position”. The subject matter
of the reports appears to be of limited value beyond Hydro One’s use.
The OEB also disagrees with Hydro One’s contention that the risk of public disclosure
would diminish the work product content. Furthermore, the OEB does not agree that
making these reports public would have any significant adverse impact on future
negotiations with vendors involved in the replacement program. Overall, the OEB
concludes that the risks identified do not outweigh the public interest in these reports.
The OEB does however consider that there is potential for reputational harm to the
insulator manufactures identified in the report on that subject and that some effort to
lessen that potential is warranted. The OEB requires the redaction of the manufacturers’
names from the report prior to it being placed on the public record.
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ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:
1.

The requests for confidentiality made by the applicant with respect to documents
related to interrogatory responses I-2-25, I-3-11 (documents 1 and 2) are granted.

2.

The manufacturer names contained in the reports related to the interrogatory response
I-9-6 are to be redacted before the documents are placed on the public record.

DATED at Toronto September 26, 2016
ONTARIO ENERGY BOARD

Original signed by

Kirsten W alli
Board Secretary
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Ontario Energy Board (Board Staff) INTERROGATORY #172 List 1

1
2
3

Interrogatory

4
5

Ref. ExhC1/Tab 3/Sch1/pg1

6
7

Please provide a copy of the Hydro One-Inergi Outsourcing Agreement.

8
9
10

Response

11
12
13

Please find attached/enclosed a copy of the Hydro One – Inergi Outsourcing Agreement.
Please note the following:

14
15



16

Hydro One has redacted approximately 2% of the Agreement. These redactions were
done because of the following:

17

o Some information in the Agreement is sensitive from a security viewpoint
(e.g. server names, addresses, etc.). In case this information were to be
disclosed to the public, there is significant risk that
individuals/organizations could use the information to the detriment of
Hydro One and Inergi

18
19
20
21
22
23
24
25
26
27
28
29



Portions of the Agreement are sensitive from a commercial perspective. In the
process of releasing the Agreement, Hydro One has had discussions with Inergi and
upon Inergi’s request, has agreed to redact some commercially sensitive information.
Inergi believes that this information may flow to competitors, the marketplace and
organizations, who could then use it for their own commercial interests to the
detriment of Inergi

30
31
32
33

The information on the costing of the contracted has been provided in the evidence in
response to H-1-33 and evidence submitted in C1-3-1, page 8, Table 1.

9
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HYDRO ONE - INERGI OUTSOURCING AGREEMENT

1
2
3

1.0

SUMMARY OF TERMS

4
5

•

Inergi LP (Inergi) in December 2001 (the “Master Services Agreement” or “MSA”).

6
7

•

Inergi is a wholly owned subsidiary of Capgemini and is not an affiliate of Hydro
One Networks Inc.

8
9

Hydro One Networks Inc. (Networks) entered into an outsourcing agreement with

•

“Base Services” refers to the basket of services Inergi assumed provision of as of the

10

commencement date. Inergi committed to providing Base Services for a fee of

11

$122.5 M in contract year one assuming performance remained at historical service

12

levels and volumes remained unchanged, declining in real terms over the term of the

13

agreement by 30%.

14

•

Base Services commenced under the MSA on March 1, 2002 (“commencement date”)

15

and includes Customer Service Operations, Supply Management Services, Finance

16

and Accounting, Information Technology, HR Payroll, and Settlements.

17

•

In addition to Base Services and ongoing services added to the arrangement from

18

time to time, Inergi also provides short term “Project” services at predetermined rates.

19

Inergi fees for Base Services actually payable in any year vary according to agreed

20

changes in volume and scope.

21

•

In 2006, Networks expects to pay a fee of $115.6 M for Base Services.

22

•

The arrangement involved the transfer of over 900 Networks’ employees to Inergi.

23

•

Networks’ owns substantially all assets involved in Inergi's delivery of Base Services.

24

•

Inergi has subcontracted the call centre operations to Vertex Canada (Vertex). Vertex

25

is not an affiliate of Hydro One Networks Inc.
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1

•

The MSA provides for benchmarking of fees in contract years 3, 6 and 9 and

2

downward adjustment of pricing in the event the benchmarking exercise determines

3

the bundled pricing of Base Services is not competitive.

4

•

The 10-year term of the MSA expires on February 29, 2012.

5
6

2.0

STATEMENT OF WORK SUMMARY

7
8

The contract includes the MSA, associated Schedules and Statement of Work (SOW) for

9

each line-of-business which provide details of the Base Services provided. The following

10

table summarizes the current SOW for each line-of-business (LOB).

11

Line of Business
Information
Technology

Domain

Service Description

Infrastructure Operations

Services that facilitate the operation of shared devices and
servers on a corporate level and services required to engineer
and manage the computing network infrastructure

End User Support

Help Desk and Desktop Support

Application Maintenance
and Sustainment

Services to maintain technology platform, operational quality
assurance and application support customised to the service
requirements and needs of the business applications

Projects

Provides problem definition; requirement definition; business
case development; design, development, configuration and
testing; and commissioning, (including system enhancements)
to meet specific line of business or enterprise needs.

Cross Functional

Provides Service Management, Account Management,
Vendor and Asset Management, and Resource Management to
all other IT domains

Mainframe Operations
and Services

Services that facilitate the use of the mainframe computer and
associated infrastructure
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Line of Business
Customer Care

Domain

Service Description

Inbound Call contact
Handling

Provides customer call handling services for billing, customer
services, collections, outages and emergencies for Residential
and small business segment. Includes corporate switchboard,
maintain the day to day operational configuration of the IVR
system, and responding to other contacts such as letters and
email.

Bill Production

Issue electricity bills, including bill print, insert delivery to
Canada Post and remittance, managing exceptions, accuracy
and timely delivery. Maintain accuracy of customer billing
records to enable timely and accurate billing and print,
envelope and dispatch bills to Canada Post.

Collections

Manage the collection of outstanding customer debts and
negotiate and collect deposits.

Data Services

Administration and data input of timesheets, work order task
packages and service and work orders for field personnel and
transmission operations.

Business Customer
Centre

Selection of services for business customers, including
inbound call and contact handling, retail settlements, billing
exceptions and manual bills.
Provide direction and work management for variety of billing
systems.
§ Perform systems/business analysis to define system
changes to address bug fixes & enhancements.
§ User acceptance testing for all code changes

Application support

Settlements

Wholesale Settlements - Provide settlement and reconciliation
services for power procured from the Independent Electricity
System Operator and embedded Retail Generators with due
consideration to legislative initiatives
for fixed energy prices for low volume customers,
transmission revenues and inter-utility load transfers, and cost
of power reporting, and
Retail Settlements - Provide complex billing for interval meter
accounts.

Supply
Management

Demand Planning

Preparing Material Requests and capital demand forecasts

Demand Management
and Procurement

Maintaining market intelligence of applicable commodities,
processing purchase transactions and inspecting and
expediting services to ensure delivery to contract
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Line of Business

Domain

Service Description
commitments

Payroll

Finance

Sourcing, Vendor
Management and
Inventory Management

Services to support sourcing all commodities and services
which include: managing and developing supply strategies
(strategic sourcing), monitoring spend on all commodities and
services, managing the size and composition of vendor base,
resolving vendor issues, managing inventory levels, and
negotiating vendor stocking arrangement.

Process Development
and Data Management

Services supporting the execution of daily transactions
including ensuring the operation of automated systems and
maintaining catalogue schema

Transportation

Negotiating and managing transportation contract with
logistics providers

Asset Disposal

Managing the selling and disposal of surplus materials.

Pay Operations

Services necessary to calculate all pay cycles

Payroll Accounting

Services necessary for the distribution of pay and production
of back up information for all pay cycles

Inquiries and
Application Support

Services necessary to support the performance of other payroll
domains, including technology support and issue resolution

Accounts Payable

Services required for processing disbursements which include:
maintaining Vendor Master Data and CCC Master Data,
invoice processing, payments management, AP inquiries
support, period end and reconciliations, management
reporting and special projects.

Billing and Accounts
Receivable

Services required for processing non-energy miscellaneous
billings and AR which include: maintaining AR Master Data,
customer billing information, customer invoicing, customer
collections support, applying AR payments and adjustments,
AR inquiries support, period end and reconciliation,
management reporting and special projects

Fixed Asset and Project
Cost Accounting

Provides fixed assets and project costing transaction
processing, reconciliation of sub-ledger balances to general
ledger accounts, reconciliation of the fixed assets and project
costing suspense accounts, transfer of projects to fixed assets
and recording sales and retirement of assets
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Line of Business

Domain

Service Description

General Accounting and
Planning, Budgeting and
Reporting

General Accounting – ensuring financial recognition
consistent with corporate requirements, accounting
adjustments, processing of transactions and maintenance of
the general ledger system account blocks, support of financial
systems and modules and interface and support for pay
services and management reporting
Planning, budgeting and reporting – provide advice, guidance,
consultation and project support on routine operating
processes and business support initiatives.

1
2

3.0

GOVERNANCE MODEL/ORGANIZATION

3
4

The parties have established the following committees to manage their relationship in

5

connection with the agreement: Executive Committee, Operations Management

6

Committee, Services Committees (one for each LOB) and a Contract Management

7

Committee.

8

Management of each organization and responsible for oversight and management of the

9

overall relationship between the parties and to address escalated matters. The Operations

10

Management Committee meets monthly and is comprised of the accountable VP and

11

Contract Manager within each organization and is responsible for the ongoing

12

management of all operations including matters escalated from the Services Committees.

13

A separate Services Committee is established for each LOB, includes the Contract

14

Managers and LOB operational leads from each party and meets monthly to review

15

operational performance, change management, business planning and other contact

16

business. The Contract Management Committee includes the Contract Managers and

17

support staff to monitor the change management process and other contract business.

The Executive Committee meets quarterly and is comprised of senior

18
19

Internally, Networks has established an Inergi Deal Steering Committee comprised of

20

VP's accountable for LOB performance as delivered by Inergi with a mandate to ensuring

21

common vision and purpose in all matters related to Inergi within Networks, setting
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1

direction for transformation of the contract, resolving priorities and trade-offs amongst

2

LOB service areas, and approval of material contract changes.

3
4

Capgemini's management team has established the Toronto Service Delivery Centre

5

(TSDC) which is organized to provide common leadership to its multi-client base. The

6

Inergi Account Team is dedicated to managing the commercial relationship with

7

Networks. Currently, all service delivery staff providing Base Services to Networks

8

(excluding the operational management team, project group and some specific areas such

9

as data centre operations) are dedicated exclusively to Networks.

10
11

4.0

BENEFITS OF OUTSOURCING

12
13

The successful implementation of the outsourcing arrangements has resulted in

14

significant cost savings to Networks. Networks has realized other positive business

15

results that have multiplied the value of this business arrangement to the benefit of

16

Networks' ratepayers. These benefits, as described in Section 8 below, are expected to

17

continue throughout the term of the agreement.

18
19

Inergi's fees for Base Services have been prudently and reasonably set, consistent with

20

Networks’ business plan. The outsourcing arrangements have resulted in lower than

21

historical costs at consistent and stable service quality. Networks has retained proper

22

management control and decision making authority over the outsourcing arrangement to

23

continue the safe, secure and reliable delivery of electricity in the Province of Ontario.

24
25

Financial, service quality and intellectual capital benefits in combination with the

26

opportunity for utility management to reduce its focus on outsourced functions were

27

believed to be sufficient to justify the pursuit of an outsource service agreement as further

28

described in the Business Case in Appendix A. The NPV of the financial benefits as
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1

compared with the Networks Business Plan was estimated to be $24 million over the life

2

of the agreement and includes savings that Networks will make through guaranteed price

3

reductions, strategic sourcing, growth royalties from Inergi, and is net of all incremental

4

costs associated with the transaction. The Networks Business Plan used for comparison

5

to the outsourcing contract alternatives contained significant savings that had no formal

6

strategies for achieving them.

7

savings but also removed the risk of achieving the savings already identified in the

8

Business Plan.

The outsourcing contract not only added additional

9
10

5.0

COST OF OUTSOURCING

11
12

Table 1 below contains the contracted price for Base Services (by Contract Year) along

13

with adjustments that reconcile to the spend in the calendar year. Also included is the

14

actual project spend with Inergi LP. This section explains the various inputs to fees

15

shown in Table 1. Table 2 shows the amount of total contracted Inergi fees in 2006

16

allocated to Distribution.

17
18

Base Service Fees

19
20

The contracted fees for Base Services paid by Networks under the outsource services

21

agreements will decline over time so long as service is maintained at then prevailing

22

service levels and activity volume levels are within the normal range of those for

23

historical periods. The declining price curve reflects Networks and Inergi’s expectation

24

that Inergi will obtain cost savings over time as process re-engineering efforts are

25

implemented and refined, and such savings are passed onto Networks as a guaranteed

26

reduction in the fee for Base Services.

27
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1
2

Table 1
Summary of Inergi Fees ($ Million)
Description

2002

Historic
2003

2004

Bridge
2005

Test
2006

Contracted Fees for Base Services

94.2

102.6

95.6

91.9

89.7

Market Ready Apps (part of IT)
Settlements
COLA, Pension & Benefits
Volume, Scope & Other
Subtotal Base Services per BP

1.9
6.0
0.9
103.0

8.2
2.3
9.5
0.6
123.3

7.9
2.3
10.8
5.5
122.1

7.1
4.3
10.5
9.3
123.1

7.8
2.5
11.7
4.0
115.6

6.2
1.3
4.2
5.7
(9.6)
(2.7)
(2.0)

17.4
10.7
0.8

-

-

106.0

12.4
6.5
9.9
1.5
(19.1)
(0.6)
(2.0)
131.9

4.8
4.8

5.0
8.5

Project Orders (all LOB’s)
Application Enhancements (IT)
Supplier Initiatives (all LOB’s)
In-Flight Projects (IT)
Managed Contract Reimbursement (IT)
Networks Contractor Reimbursement
Royalties
Pension Top-up
Total Inergi Payments
Minimum IT Project Spend
Actual IT Project Spend

-

(6.8)

(2.0)
142.4
4.9
16.7

-

4.7

(6.8)

(2.0)
6.6
125.6
4.7

4.6
(6.8)
(2.0)
7.9
119.3
4.6

3
4
5

Table 2
Allocation of Inergi Fees to Distribution ($ Million)

Finance
HR Pay
IT
Supply Management Services
Settlements
Customer Service Operations

Evidence
Reference
Exhibit C1-2-6
Exhibit C1-2-6
Exhibit C1-2-6
Exhibit C1-5-2
Exhibit C1-2-5
Exhibit C1-2-5

73.0

Subtotal Fees for Base Services
Minimum IT Project Spend
Managed Contract Reimbursement (IT)
Royalties
Pension Top-up
Total Fees for all Contract Commitments
6

2006 Fees
Allocated to
Distribution
4.2
1.6
31.1
0.1
2.1
33.9

Exhibit C1-2-6
Exhibit C1-2-6
Exhibit E3-1-1
Exhibit C1-4-3

1.7
(3.3)
(0.7)
5.9
76.6
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1

Incremental sustainment costs for Market Ready Systems were included in the IT

2

contract pricing for year one at a level of $6.1 M but not for subsequent years as it was

3

contemplated these costs may vary as the electricity market evolves.

4

now agreed to lock-in these costs for the remainder of contract at a fixed and declining

5

price as shown in Table 1 above. The parties agreed to "cost plus" pricing for the

6

Settlements LOB rather than fixed, declining pricing because Inergi felt that it could not

7

support a guaranteed declining price structure for these new and uncertain business

8

processes and technology which were expanded co-incident with the MSA

9

commencement date.

The parties have

10
11

Base Fees and most other fees are subject to cost-of-living adjustments (COLA). The

12

COLA formula is based upon the Statistics Canada Indices of total wages, salaries, and

13

supplementary labour income in Ontario, and total number of employees in Ontario.

14
15

Over the first few years of the agreement, the parties have adjusted the contract to reflect

16

sustained changes in the volume of transactions or scope of services purchased which has

17

resulted in adjustments to the fees for Base Services for the remainder of the agreement.

18

Examples of significant scope and volume changes are as follows:

19

•

Scope: In the interest of advancing the transformation of the Supply Chain to meet

20

Networks' future needs, and to achieve an optimal warehouse network, the parties

21

agreed to repatriate Warehouse Operations Services back to Networks resulting in a

22

reduction in Base Fees effective May 2004. The 27 PWU stock-keepers who staff the

23

warehouses and operate the delivery trucks together with three front line managers

24

and one Warehouse Operations Manager returned to Networks. The negotiated price

25

reduction of $3 million per year was based on actual costs that Inergi would avoid as

26

a result of the transfer of staff back to Networks. Networks completed consolidation

27

of its Warehouse Operation in January 2005.

28
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1

•

Volume:

The number of new IT applications supporting Networks’ operations

2

increased significantly since commencement requiring an increase in volume of IT

3

application support services.

4
5

Systems Development Expenditures (Project Orders/Application Enhancements)

6
7

The Master Services Agreement sets out Networks' spending commitment to Inergi for IT

8

systems enhancements and other IT project development work for the duration of the

9

agreement as shown in Table 1 above. Although Networks has a contractual obligation

10

to award a minimum annual spend, Networks retains the option to competitively bid

11

individual projects and has awarded several IT projects to other vendors since

12

Commencement.

13
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Graph 1

1

2
3

Over the first three years of the agreement, Networks decided to award to Inergi system

4

enhancements and other IT development work above the contract minimum spend levels

5

as shown in Graph 1 above for the following reasons.

6

•

Inergi's project labour rates are comparable to top tier service providers,

7

•

Inergi's in-depth experience with Networks' IT applications and infrastructure which

8

tends to reduce required project effort and permit completion of projects under tight

9

time constraints such as required by changes in retail billing regulations,

10

•

As the incumbent service provider, Inergi can offer overall savings in implementation

11

of new technologies by delivering both the project work and services to integrate the

12

work with existing applications and/or infrastructures,

13
14

•

Generally, Networks has experienced high client satisfaction with the delivery of
Inergi IT projects, and
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1
2

•

Inergi has the broad skill base and technical and project management capabilities
needed to manage large-scale projects.

3
4

Inergi assists Networks with assessment work as part of the fee for Base Services, which

5

can range from data collection to the development of project business requirements used

6

to award work. Inergi may choose to decline direct involvement in assessment work in

7

order to be eligible to competitively bid on the resulting project work that Networks has

8

declared to bring to market.

9
10

Expenditures Supporting Productivity Improvements (Supplier Initiatives)

11
12

Bidders to the outsourcing arrangement anticipated expenditures the first few years of the

13

contract to change processes, technology and people in order to realize cost savings and

14

share those cost savings with Networks in terms of price reductions. The MSA required

15

Networks to provide $5 Million per year for the first three contract years to partially fund

16

"Supplier Initiatives" in return for the promised fee schedule.

17

expenditure is aligned with expenditures Networks estimated it would have made to

18

achieve its business plan savings had it not outsourced Base Services. Although the

19

contract identifies the specific initiatives that Inergi planned to undertake in each line of

20

business, Inergi was unconstrained as to how, or if, the initiatives were implemented as

21

the price reductions were guaranteed. The following describes two of the Supplier

22

Initiatives completed.

The $15 Million

23
24

Speech Recognition Initiative – Customer Service Operations

25

This initiative was designed to reduce the number of calls handled by agents

26

through the implementation of self-serve telephony applications using Interactive

27

Voice Response (IVR) and Speech recognition technology. The goal was to
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1

understand 85% of customer speech on the first pass in both Canadian English

2

and French.

3
4

By integrating Speech Recognition software in the existing IVR and Customer

5

Service System platform, several of the high volume call types were automated

6

freeing the agent to handle more complex and non-automated functions. In

7

addition, Speech Recognition allowed all-speech user experiences for selected

8

services. Speech Recognition technology is expected to improve customer

9

satisfaction and experience.

10
11

Accounts Payable Process Improvements - Finance & Accounting

12

The objective of this initiative was to improve invoice processing and problem

13

resolution processes in Inergi’s Accounts Payable Services unit (AP) and improve

14

the overall payment processing process (including cheque printing and

15

distribution). The initiative focussed on rationalization and re-distribution of

16

responsibilities and job duties, elimination of non-value added activities and

17

improvement of and / or leveraging of existing information technology enablers.

18
19

In-Flight Projects

20
21

In-flight project fees reflect the fees paid to Inergi to complete selected projects which

22

were initiated prior to the commencement date.

23
24

Managed Contract Reimbursement

25
26

Prior to the commencement date, Networks purchased certain products and services

27

under contracts with third parties. In the context of IT Services, it was contemplated that

28

Inergi would assume the majority of these contracts and provide the related products or
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1

services directly as part of the fees for Base Services. The balance of the third party

2

contracts would continue to be held by Networks, and simply ‘managed’ by Inergi. As of

3

the commencement date, a final determination as to which contracts were to be assumed

4

had not been made. The costs which Networks would otherwise have incurred under all

5

third party IT contracts were included in Base Service fees as of the commencement date,

6

to be adjusted later. However, payments to the third party vendors are made directly by

7

Networks and Inergi reimburses Networks for those payments. Once certain contracts

8

were identified for assumption by Inergi (mostly hardware and software contracts),

9

Networks stopped paying these third party contractors. The actual assumption of these

10

contracts over the first three years is reflected in a reduction of reimbursements and

11

Networks' termination of the data centre agreement with IBM.

12
13

Royalty Payments - Business Development

14
15

Inergi agreed to make royalty payments to Networks concerning new business to be

16

delivered by TSDC, which Networks assists, Inergi or Capgemini in attracting. The

17

marketing support includes:

18

•

conference and sales support programs as agreed to by both parties,

19

•

hosting site visits and participating in occasional promotional meetings, and

20

•

acting as a reference when required.

21
22

Networks' out-of-pocket costs to support Inergi marketing efforts are more than offset by

23

the royalty payments.

24
25

Royalty Payments - Asset Usage

26
27

In addition to the forgoing, the contract requires Inergi to pay royalties as agreed upon to

28

Networks where Networks permits Inergi to use Networks assets for the benefit of third
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parties. With the minor exception of the use of 8-10 laptops by Inergi management staff

2

for multiple clients, no such usage has occurred.

3
4

Use of Networks Assets by Supplier

5
6

Networks provided at the commencement date, all facilities and equipment necessary for

7

Inergi to perform its contracted responsibilities (i.e., office buildings, workstations,

8

partitions, desktop computers, network printers, telephones, servers, telecom equipment,

9

etc.). Inergi’s staff are located in Networks' facilities and the cost of those facilities and

10

generally facility overhead costs (communication services, heating, lighting, consumable

11

goods, etc.) are borne by Networks. Personal office tools are provided by Inergi such as

12

cell phones, pagers, PDA’s, personal desktop printers and associated cartridges,

13

supplementary desk lighting, etc.

14
15

Inergi has not acquired any Networks assets as part of the transaction with the exception

16

of certain third party agreements they have assumed. Ownership of assets remains with

17

Networks and is unchanged as a result of the outsourcing. Networks retains an obligation

18

to refresh those assets through the term of the contract. Upon termination of the contract

19

all assets used to provide service to Networks are returned to Networks.

20
21

The outsourcing arrangements were structured in this way because at the time of bid

22

solicitation, the desired services were not sufficiently defined to permit prospective

23

bidders to identify the assets necessary for delivery.

24
25

Pension, Supplementary Pension and Post Retirement Benefit Fees

26
27

The employment of 913 Networks employees was transferred to the outsource service

28

provider. Of these 913 employees, 569 were represented by the Power Workers Union
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(the "PWU") and a further 277 were represented by the Society of Energy Professionals

2

(the "Society"). The remaining 67 managers were not represented by a bargaining unit.

3
4

Agreement for the transfer of collective bargaining rights to Inergi respecting the

5

outsourced work was obtained from the PWU directly on December 14, 2001 and from

6

the Society by way of arbitration award in December 2001.

7
8

In order to simplify bid evaluation Networks requested pricing net of pension,

9

supplementary pension and post retirement benefit costs. During the due diligence and

10

contract negotiation phase of the contracting process with Inergi, it was agreed that

11

Networks would fund these costs on the following terms:

12

•

Retirement Benefits (OPRB) accruing due to transferred staff prior to the deal, and

13
14
15

Inergi would be held harmless for pension (funding) costs and for the Other Post

•

Inergi would provide benefit plans to transferred employees which would be no less
favourable than the Networks' plans in place prior to the transfer.

16
17

Inergi set up a pension plan mirroring Networks', to provide benefits accruing to the

18

transferred employees following the commencement date. Networks agreed to transfer

19

assets and liabilities from Networks' pension plan to Inergi’s pension plan, with respect to

20

benefits accruing due to transferred employees prior to the commencement date, on no

21

less than a solvency basis. The pension regulator has not yet approved the transfer.

22
23

The current service cost for the pension plan has been calculated using a going concern

24

actuarial valuation basis that produces a going concern liability for transferred employees

25

approximately equal to the solvency liability. The fees for current service cost decline

26

annually, and from Networks perspective, reflect expected reductions in numbers of

27

employees needed to deliver Base Services and inflationary increases in a manner

28

consistent with the escalation of other cost elements of fees for Base Services.
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1
2

The forgoing arrangement keeps Networks pension plan whole as no more or less than

3

the liability and assets associated with the transferred staff are to be transferred. Actuarial

4

calculations have been used to determine the amount of the transfer and the actuarial

5

calculations have been filed as required and approved by the appropriate regulatory

6

authorities. The asset transfer report has been prepared in accordance with Section 80 of

7

the pension Benefits Act (Ontario).

8
9

Networks is obliged to fund over three years, the difference between the solvency

10

liabilities for the transferred employees on the Commencement date and the end of 2004

11

and a 4% funding cushion, to the extent such amounts are not offset by pension fund

12

performance during the same period. This shortfall has been determined by Networks'

13

actuary to be $23.6M and 1/36th of this amount was added to the monthly outsourcing fee

14

commencing in March 2005. This adjustment is described as "Pension Top-up" in

15

Table 1.

16
17

Inergi also set up a supplementary pension plan (SPP) mirroring Networks', to provide

18

benefits accruing to the transferred employees following the Commencement date.

19

Networks pays SPP benefits based on credited service with both Networks and Inergi.

20
21

Networks pays a portion of the Other Post Retirements Benefits (OPRB) ultimately

22

payable based on the provisions of Networks' plan as at the commencement date but

23

allowing for dental fee guide increases. Networks' share is based on the proportion of

24

continuous service with Networks, ignoring service under reciprocal agreements.

25
26

If Inergi reduces the SPP benefits or OPRB of transferred employees, Networks will pay

27

to Inergi, an amount equal to any resulting reduction in its SPP liabilities and/or OPRB
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1

liabilities, determined using Networks’ then current accounting methods and assumptions

2

is in exchange for satisfactory indemnities and releases.

3
4

Current service costs for the Inergi pension plan, SPP and OPRB are described as

5

‘pension & benefits’ in Table 1.

6
7

6.0

SUPPLIER PERFORMANCE

8
9

Benchmarking

10
11

The MSA allows for adjustment of Inergi fees for Base Services on the third, sixth and

12

ninth anniversary of the commencement date in accordance with the findings of a

13

mutually acceptable independent third party engaged for the purpose of benchmarking.

14

The MSA listed a number of industry-recognized benchmarking providers deemed

15

acceptable.

16
17

For purposes of the first and second benchmarking study the analysts shall restrict

18

themselves to considering comparable companies that are unionized in the same

19

proportion as that of Inergi relative to the services being reviewed.

20

benchmarking study period the analyst is permitted to consider for comparison purposes a

21

reasonable mixture of unionized and non-unionized companies.

In the third

22
23

Fees for the benchmarking are to be borne equally by Networks and Inergi.

24

The agreement requires the analyst to compare the Inergi fees adjusted for employment

25

costs (i.e. current pension cost, other post retirement benefits and supplementary pension

26

plan costs) and applicable cost of living increases with the market price as determined by

27

the analyst, for Base Services delivered under each statement of work in the MSA. The
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1

fees chargeable under each statement of work are to be adjusted to align with the 50th

2

percentile of the fair market value range identified by the analyst.

3
4

An RFP for the benchmarking project was released to the analysts listed in the MSA in

5

June 2004 with the expectation that the benchmarking study would be completed by the

6

end of 2004. No compliant bids were received as none of the bidders were capable of

7

completing the benchmarking work on all lines-of-business. In general, industry analysts

8

involved in price benchmarking work advised Networks that with the exception of IT and

9

certain portions of Customer Care, there is very little maturity in benchmarking work of

10

other lines-of-business. Further pursuit of this work would be based on relatively

11

expensive primary research and involve a limited number of companies with comparable

12

characteristics such as size, type of service, unionization, etc.

13
14

A second RFP was released in January 2005 to solicit a benchmarking study for IT

15

Services. IT Services represents over 50% of the total value of the fees for Base Services

16

and it was felt that benchmarking results of this line-of-business provide a general

17

indicator of Inergi’s market competitiveness.

18
19

P.A. Consulting was awarded the work of completing an IT Services price benchmark

20

study and their report is included in Appendix B of this evidence. The results of this

21

analysis show that Inergi fees for IT Services are $0.514M above the 50th percentile of

22

the Fair Market Value Range established to be $50.341M (that is, within 1.0%). In

23

addition, PA Consulting has identified several intangible factors that could not be

24

presently quantified and could conceivably influence the outcome of the benchmarking

25

results within the Fair Market Value Range slightly above or below the 50th percentile.

26
27
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Service Performance

2
3

As of the end of year three (February 2005) of the agreement Networks can say with

4

confidence that outsourcing objectives are being realized.

5

•

Delivery of service against defined service levels is assessed on a monthly and

6

yearly basis. One of the benefits of the outsourcing process was the definition of

7

Base Services, associated roles and responsibilities of client and supplier and

8

establishment of measures of service volume and service performance. Service level

9

performance has been satisfactory to date with overall improvement from the time

10

period before outsourcing.

11

DELIVERY OF SERVICE AGAINST DEFINED SERVICE LEVELS
Number
of Service
Levels
1. CSO
2. Supply Management
3. HR Payroll Operations
4. Inergi Information Technology
5. Finance & Accounting
6. Settlements
Total

20
37
18
35
21
11
142

Number of Service Failures
in 2004

Severity
1

2

3

1

3

1
1
12

1

3

14

QSL

0

12
13

Overall: Inergi met or exceeded 99% of the service level measurements in 2004.

14

(Tiers 1, 2 and 3 are levels assigned to Service Levels based on criticality, QSL is a

15

quarterly trend failure associated with Tier 2 service levels.)

16
17

In the event of a failure by Inergi to achieve any service level, Inergi provides a Cure

18

Plan and service credits to Networks according to severity and frequency of such failures.
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1

Service credits increase as the situation warrants. Termination of individual statements

2

of work or the whole agreement is allowed under defined circumstances.

3
4

Inergi’s performance to-date has been such that only one minor service credit has been

5

issued; that in connection with IT services in February 2005. A Tier 1 service failure

6

(Passport System restoration failure) occurred but Inergi’s response was exemplary and

7

Networks did not invoke its right to collect significant service credits.

8

agreement not to pursue contractual or other legal remedies arising from the failure to

9

restore Passport were contingent on Inergi i) improving the relationship commensurate

10

with the teamwork shown during the incident, ii) delivering a Cure Plan to ensure

11

restoration of the Passport System can meet the service level and iii) developing system

12

security and business continuity recommendations with Networks. Inergi satisfied these

13

requirements in 2005.

14

•

Networks'

Three major utility incidents occurred and were addressed successfully: a major

15

surge of customer calls to the Call Centre in the spring and summer of 2003 caused an

16

overflow of calls to internal operating units and the government; loss of the power

17

grid throughout Ontario and the North East United States in the summer of 2003

18

caused loss of critical IT systems; and outage of the computer-based supply chain and

19

work management system (Passport System) in 2004 resulted in data integrity issues

20

and manual processing of transactions. In each case, emergency measures undertaken;

21

restoration efforts and subsequent root cause analysis performed by Inergi were

22

exemplary.

23

•

Service at lower cost is being provided as promised. Base Service fees including

24

adjustments for COLA, Pension & Benefits, Settlements and Market Ready

25

Applications are forecast to fall by $11.3 M, or 9.2%, from Contract Year 1 to Year 5

26

(2002 - 2006).
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Other Standards and Measures of Performance

1
2
3

In addition to service level obligations, the MSA requires that Inergi delivery of Base

4

Services meet various other standards and measures of performance. Close oversight

5

ensures that all such commitments are honoured; the result has been full compliance.

6

Networks Policies & Procedures

7
8
9

Inergi is required to comply with the Networks’ policies as amended and Networks

10

routinely advises Inergi of changes to pertinent policies such as Networks Safety and

11

Environment policies or 3rd Party Access to Network Stations.

12
13

Inergi has reviewed and assumed applicable Disaster Recovery Plan and Emergency

14

Response Plan (ERP) obligations. No lapses have been observed. Inergi demonstrates

15

on an annual basis that all ERP plans and procedures have been tested and are effective

16

through drills that are coordinated and witnessed by the Networks' Emergency

17

Preparedness Department.

18

Internal Controls Review

19
20
21

Inergi is required to retain an external auditor to review and report on internal controls as

22

contemplated under Section 5900 of the Handbook of the Canadian Institute of Chartered

23

Accountants. Inergi has provided Networks with its Annual Internal Controls Review
24

25

report for 2003
weaknesses.

and 2004 and has executed plans to address identified control
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Audits

2
3

Networks itself has the right to audit Inergi's operations exclusive of information related

4

to Inergi’s own costs and financial statements). Inergi is required to respond to and bring

5

itself into compliance with any audit findings of material non-compliance with the MSA,

6

generally accepted accounting principles or other requirements for which Inergi has

7

responsibility.

8

department, mostly as part of a larger audit of Networks business processes that are

9

dependent upon Inergi's performance. The parties have addressed all gaps identified

10

Several audits have been completed by Networks "internal audit"

through these audits.

11
12

Regulations, Codes, Laws

13
14

Inergi is required to ensure that all Base Services are provided in accordance with law as

15

law applies to Inergi and Networks. In support of Inergi’s responsibilities in this regard,

16

Networks has directed Inergi’s attention to new privacy and safety legislation, and

17

relevant proceedings and judgments from the OEB. Inergi has accepted responsibility for

18

staying abreast of electricity marketplace evolution and related regulations.

19
20

Code of Conduct and Confidentiality

21
22

Inergi is to comply with the requirements of the OEB and applicable law as regards the

23

protection, security and segregation of Networks’ confidential information. Capgemini

24

requires its employees and contractors to follow its Code of Conduct with respect to

25

client business information and personal information. The Code of Conduct addresses

26

confidentiality as it applies to proprietary, technical, business, marketing, financial and

27

personal information about Inergi / New Horizon System Solutions / Toronto Service
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Delivery Centre and Inergi’s clients; disclosure of Networks’ sensitive information only

2

on direction from Networks.

3
4

Security of Information

5
6

Inergi is required to maintain physical or logical separation and security of Networks

7

applications and data from Capgemini's other clients. Applications and data reside on

8

facilities within Networks premises or at the Capgemini Data Centre. No other Inergi or

9

Capgemini client application or data resides on facilities on the Networks premises.

10

Networks applications and data at the Capgemini Data Centre reside on Networks

11

equipment and are physically separated from other clients or, in some cases, utilize

12

equipment shared with Capgemini with logical separation achieved through appropriate

13

security technologies managed by Capgemini. The Data Centre is physically secure and

14

guarded 24x7 hours per day.

15
16

Best Practices

17
18

Inergi was required to meet the programming criteria of excellence designated as CMM

19

Level 2, by March 2004. This has been accomplished and Inergi is now focused on

20

attaining certification at Level 3. [The Capability Maturity Model (CMM) is a method

21

for evaluating the maturity of the software development process of organizations on a

22

scale of 1 to 5. The CMM was developed by the Software Engineering Institute (SEI) at

23

Carnegie Mellon University. It has been used extensively for avionics software and for

24

government projects since it was created in the mid-1980s.]

25
26

With respect to Customer Service Operations (Billing Domain), continued performance

27

to the international standard of ISO 9000 was required of Inergi and met in 2004.

28

Certification for other areas within Customer Service Operations is being pursued by
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Inergi. Similarly, Inergi Finance was certified under ISO 9000 standards in 2005. [ISO

2

9000 has become an international reference for quality management requirements in

3

business-to-business dealings.

4

"quality management". This is what the organization does to fulfil the customer's quality

5

requirements, and applicable regulatory requirements, while aiming to enhance customer

6

satisfaction, and achieve continual improvement of its performance in pursuit of these

7

objectives.]

The ISO 9000 standard is primarily concerned with

8
9

Operations Procedure Manual

10
11

Inergi was to deliver an Operations Procedures Manual by the end of the third contract

12

year and be in a form and substance sufficient to enable Networks, or a successor

13

outsourcer to fully assume the provision of Base Services. Inergi completed this manual

14

for all lines of business in 2005.

15
16

Development of a Termination Transition Plan

17
18

Inergi is required to prepare termination transition plans laying out the process, effort,

19

schedule and information requirements necessary to enable Networks or a third party to

20

take over provision of Base Services on termination of the contract. The first such plan

21

was completed for IT Services in 2004. The remaining five plans are to be completed in

22

2005 using the IT template.

23
24

Financial Guarantees

25
26

Capgemini SA is a publicly listed international consulting and information technology

27

firm with annual worldwide revenues of approximately $9.4 billion. In May 2000,

28

Capgemini (a public company since 1987) and Ernst & Young Consulting Services
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merged to form the Canadian consulting practice firm now known as Cap Gemini Ernst

2

& Young (CGEY).

3

Capgemini SA operates with more than 50,000 people worldwide, and is a leading

4

management and IT consulting service provider. Capgemini US operates as part of the

5

America’s group of Capgemini SA.

6

Capgemini Canada and is the partnership vehicle created by Capgemini Canada to

7

contract with Networks to provide Base Services. Capgemini US has provided financial

8

and performance guarantees of the MSA.

CGEY was subsequently rebranded to Capgemini in 2004.

Inergi LP is a wholly owned subsidiary of

9
10

Client Satisfaction

11
12

Inergi surveys Networks relevant business managers and internal users in respect of their

13

satisfaction with performance of the Base Services and projects and is required to address

14

material dissatisfaction revealed by the survey. In some cases, corrective action may

15

require the parties to agree on process changes, incremental investments and/or changes

16

in service levels. The scores of this bi-annual survey have recently been 3.9 out of 5 for

17

Base Services and 4.1 out of 5 for project work.

18
19

7.0

BUSINESS RATIONALE FOR OUTSOURCING

20
21

The outsourcing solution was selected to resolve a number of business issues that

22

Networks faced. Those business issues were:

23

•

Improving cost competitiveness,

24

•

Addressing a legacy payroll structure,

25

•

Minimizing the requirement for non core capital investment, and

26

•

Improving business focus on operations.

27
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Networks recognized the requirement to become increasingly more cost competitive in a

2

regulated market with external cost pressures. Hampering Networks' ability to become

3

more cost competitive was a legacy payroll and benefit structure, which makes its labour

4

costs higher than most of its competitors. To decrease its per unit labour costs Networks

5

either had to invest in greater process automation or had to invest in business growth to

6

attract additional customers to spread its fixed costs over more transactions and thereby

7

reduce the per unit cost of services. The latter, however, would have drawn management

8

focus away from the core electricity delivery business.

9
10

Prior to proceeding with the outsourcing initiative, Networks held discussions with

11

various outsourcing companies. Those discussions confirmed the need to aggressively

12

expand the existing customer base in order to obtain efficiencies of scale in customer

13

service and IT development.

14
15

Growth would, as noted, have required either significant capital investment or diversion

16

of senior management attention to the pursuit of new business. General market wisdom

17

held there would only be a few successful market participants who would have sufficient

18

business scale to be successful. To succeed, the focus would have to include all of North

19

America and all utility markets.

20
21

Market credibility was a required ingredient to attract these new third party customers.

22

Obtaining credibility would have required the entering into of partnership arrangements

23

with an existing recognized outsource provider or with other companies pursuing similar

24

strategies.

25
26

Regardless of how the growth was to be achieved, the pursuit of a growth strategy would

27

have resulted in additional business risk being borne by the Networks business directly or

28

indirectly.

Networks management therefore chose to pursue a strategy where the
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business risk was transferred to a third party and where the desired savings would be

2

guaranteed.

3
4

8.0

OBJECTIVES FOR OUTSOURCING

5
6

In proceeding with its outsourcing initiative, Networks wished to achieve the following

7

objectives:

8

•

Defined service levels,

9

•

Services at lower cost,

10

•

Access to change management and intellectual knowledge that understands Networks
business and can provide benefit to Networks operations,

11
12

•

Improved career opportunities for transferred Networks employees, and

13

•

Reduced management distraction from operation and maintenance of the
Transmission and Distribution system.

14
15
16

The outsourcing objectives as set out above are incorporated in the agreement between

17

Inergi and Networks and serve to provide direction as the contract evolves.

18

•

Change management and intellectual knowledge has been demonstrated by Inergi

19

in re-engineering and optimizing Networks business processes in order to meet

20

Inergi’s pricing commitments.

21

Operations, Networks has been able to meet all timetables for changing billing and

22

pricing imposed by Bill 210, Bill 4 and Bill 100 and Inergi has responded with the

23

appropriate resources to address associated increased customer call handling

24

demands. Inergi successfully completed the complex task of migration of Networks'

25

Data Centre operation from IBM without incident and now offer Data Centre services

26

at pricing below IBM's prices to Networks.

27
28

•

With Inergi's expertise in the Customer Service

Improved career opportunities for transferred Networks employees have resulted
from Capgemini US transfer of its own back-office processing to the Markham
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Accounting Centre (MAC). Sixty-eight (68) additional jobs have resulted for the

2

PWU membership; Eighty-nine (89) employees are located at the MAC. Of this total,

3

Seventy-seven (77) were employees redundant to Inergi's needs. Capgemini is also in

4

the process of investigating the movement of IT processing workloads from its US

5

work centres to its newly established Data Centre location in Mississauga.

6

•

Improving business focus on Networks operations has been achieved with the

7

reduction of Networks management time spent on monitoring and controlling

8

transactions, labour management and operational direction with a commensurate

9

increase in time spent on core T&D business. To effectively manage the outsource

10

service provider and the delivery of service under the contracts Networks has

11

established small scale vendor management resources within each line of business

12

and a centralized team of contract management professionals that carry out overall

13

management of the contract, contract amendments, formal governance, remedies, fees

14

and the relationship.

15

Finance, Law, Procurement, HR, etc., the full time equivalent of sixteen Networks

16

staff are engaged in contract management, representing about 1.4% of the contract

17

value.

Across Networks and including functional support from

18
19

(The 2004 World Outsourcing Conference reports average outsourcing contract

20

management costs ranging from 3% to 6% of contract value.)

21
22

9.0

OUTSOURCING PROCUREMENT PROCESS

23
24

In November 2000, Networks considered options to reduce costs for non-core functions

25

through various discussions with potential partners. These discussions progressed over

26

the next 8 months with a variety of potential partners and outsource service providers.

27

Networks identified two qualified candidates, Accenture and CGEY. Inergi LP is the
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partnership vehicle originally created by CGEY to contract with Networks to provide

2

Base Services.

3
4

In the late Spring and Summer of 2001 Accenture and CGEY conducted due diligence on

5

the potential of providing a range of internal services to Networks through an outsource

6

arrangement. The due diligence period took place over 60 days during which each

7

proponent revised and re-crafted their proposals. Accenture and CGEY were provided

8

with due diligence packages consisting of financial and staff information on which to

9

base their business proposals. The two companies were asked to provide competitive bids

10

and to respond in a predetermined format. Networks developed a request for proposal

11

format that permitted it to evaluate proposals on a comparable basis. Both parties were

12

requested to provide their responses in accordance with the requested formats. Both

13

companies were aware they were competing in a competitive process against the other.

14
15

Both parties spent a significant amount of time talking with the various Networks service

16

line managers who potentially would be in receipt of their services, discussing

17

organization structure, operations and performance requirements and developing a

18

detailed understanding of the business.

19
20

Both Accenture and CGEY presented their confidential and proprietary business

21

proposals to Senior Networks management. On the basis of these bids (which were to be

22

confirmed through a next phase of due diligence and through the negotiation of binding

23

agreements) it was concluded that savings could be realized. Senior Networks team

24

members who would be the service recipients provided an independent assessment of the

25

two proposals based on the merits of the proposals.

26
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The graph below shows the financial analysis of the two bidders proposals compared

2

against one another and shows the CGEY proposal to be lower than Accenture. Both

3

proposals exclude procurement savings as a result of Strategic Sourcing.

4
5

Graph 2

6

Comparative Financial Analysis

7
8
9

On the basis of the written proposals and other discussions with the two proponents it

10

was concluded that Networks would undertake negotiations with CGEY for the provision

11

of services in the following areas:

12

•

Customer care, including billing , call handling, accounts receivable and collections,

13

•

Settlements,

14

•

Information

technology

services,

including

development, system operations,

15
16

•

Finance, accounting and accounts payable,

17

•

Payroll,

18

•

Inventory management, and

desk

top

support,

application
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•

The management of hazardous waste.

2
3

In addition the company undertook the negotiation of a consulting assignment with

4

CGEY respecting the implementation of Strategic Procurement processes that would

5

have the impact of reducing the cost of procured goods and services.

6
7

Networks decided that in addition to price reductions, service quality would be

8

maintained at defined service levels at or better than historic service levels.

9

contracting with a party that had aspirations to maintain these functions as a core to their

10

outsource service business Networks could gain access to best outsourcing practices and

11

intellectual capital it might otherwise not have available to it.

By

12
13

Management recommended to the Board of Directors that Networks engage in a second

14

phase of due diligence and enter contract negotiations for outsourced service

15

arrangements with CGEY. The proposal from CGEY was deemed superior, in summary,

16

due to (a) experience with the Networks unions; (b) instant benefits of scale and

17

employment opportunities from the Markham Accounting Centre proposal to incorporate

18

CGEY’s own North American back office services within the Work; (c) the strong

19

credibility of the proposed Call Centre subcontractor Vertex; (d) better economic returns

20

flowing from the Strategic Procurement proposal.

21
22

The internal business case to move forward with the outsourcing arrangements is

23

described more fully in Appendix A.

24
25

CGEY has specifically recognized the unique nature of providing service to a unionized

26

and regulated business and has committed to implement any requirements of the OEB

27

and applicable laws. CGEY has also agreed during the life of the agreement to allow

28

Networks, its internal or external auditors, or any applicable governmental authority the
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right to verify the compliance with all applicable laws including OEB standards and

2

requirements. The knowledge, understanding and willingness to comply with OEB

3

standards provides additional confidence that CGEY is a knowledgeable provider of

4

services and recognizes the rules under which its operating behavior must be governed.

5
6

In order to address concerns that it did not have sufficient outsource service experience

7

with customer care and call centre operations, CGEY has retained Vertex Customer

8

Management (Canada) Limited, a wholly owned subsidiary of Vertex a UK based

9

business process outsourcing company owned by United Utilities (85%) and CGEY

10

(15%, since divested). Vertex is a large customer relationship management and call

11

centre operation in the UK handling 14 million client customers annually and 106 million

12

calls, printing and sending out 36 millions bills and processing 93 million payment

13

transactions to a value of over ₤6 billion. Vertex Canada has entered into a separate sub

14

contractor agreement with CGEY to provide management expertise for customer

15

relationship management, including call centre outsourcing operations, for Networks.

16
17

On October 12, 2001 the Hydro One Board of Directors approved management’s

18

recommendation that Networks proceed to a second phase of due diligence with CGEY

19

and that negotiations commence respecting outsource service agreements.

20
21

To undertake this task, negotiation and due diligence teams were established that would

22

lead the process of confirming in detail:

23

•

Services that would be outsourced,

24

•

Service levels that would be provided,

25

•

The current cost associated with the provision of those services,

26

•

The employment positions and employees associated with services that would be

27

outsourced and retained,
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•

Issues pertaining to pension, benefit and post retirement benefit obligations retained

2

by Networks or assumed by the outsource service provider including obligations for

3

past service periods,

4

•

The interaction that would exist between outsourced and retained services, and

5

•

The many contract terms and conditions that would apply through the future

6

contractual relationship.

7
8

Negotiations took place between October 2001 and January 2002. An agreement in

9

principle was reached on December 28, 2001 and a Master Services Agreement,

10

Statements of Work and supporting schedule, were signed on February 8, 2002.

11
12

Outsourcing Process

13
14

To assist Networks in the development of an outsourcing agreement, Networks retained

15

various experienced outsourcing consultants and practitioners to develop the material

16

needed to assist in the preparation of proper service agreements. The process undertaken

17

included identifying the services to be provided in each functional area, describing the

18

services requirements, assessing the current performance measurement criteria, the

19

service target levels, the base line performance, cost drivers, the performance drivers and

20

identifying existing opportunities for improvement.

21

extensively in the preparation of the Statements of Work and as the basis for further

22

documentation prepared during the Transition period.

These documents were used

23
24

The external consultants also provided input into the negotiation process and helped in

25

developing the contract sections covering performance remedies, cost adjustments,

26

change management and benchmarking.

27
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Networks retained experienced external legal counsel from Osler Harcourt & Hoskins

2

and consultants from Pricewaterhouse Coopers to assist in the above work.

3
4

10.0

Contract Summary

5
6

Overview:

7
8

In 2002, Networks entered into a 10-year Outsourcing arrangement with CGEY to

9

provide business process and information technology services. The service contract was

10

predicated on “same service/volumes for a declining price for Base Services in each of

11

the agreed service areas.”

12
13

Document Objective:

14
15

This document provides a summary of the Master Services Agreement (MSA) signed on

16

December 28, 2001 between Hydro One Networks Inc. and Inergi LP. This document

17

outlines the structure and sections of the MSA and its schedules and highlights the intent

18

and requirements of various sections.

19
20

The MSA covers the 10-year, approximately $1Billion outsourcing agreement between

21

the Networks and Inergi. The outsourcing agreement covers the following service areas

22

(referred to as Statements of Work (SOW):

23

•

SOW 1: Customer care or Customer Service Operations (CSO)

24

•

SOW 2: Supply Chain or Supply Management Service (SMS)

25

•

SOW 3: Human Resources & Payroll (HR Pay)

26

•

SOW 4: Information Technology or Inergi Information Technology (IIT)

27

•

SOW 5: Finance & Accounting (F&A)

28

•

SOW 6: Settlements
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2

Base Services under these SOW’s were largely performed by Networks prior to the MSA.

3

Each SOW describes ‘what’ service Inergi delivers and Networks expects. Each SOW is

4

further broken down into Domains to describe detailed functional services.

5
6

Structure of the MSA:

7
8

The MSA is structured as follows:

9

•

MSA

10

•

Schedules to the MSA, which include exhibits and tables

11

•

Statement of Works

12
13

Master Services Agreement (MSA):

14
15

The MSA is organized into segments called Articles, which outline the details of the

16

outsourcing agreement.

17
18

General Articles:

19
20

The initial Articles deal with various terms of transition, which were carried out in 2002.

21

This section also calls for the development of an Operations Procedure Manual (OPM) by

22

the 3rd anniversary to guide the parties in their relationship. It also covers topics like

23

Networks assets and restrictions on use, consents regarding Networks assets,

24

replenishment of assets, client service area - access and renovations, assumed and

25

managed contracts, data centre contract, shared service centre and equitable adjustments.

26

Inergi is required to set up a Shared Service Center in Toronto at no cost to Networks.

27
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Services:

2
3

This article covers aspects like Scope of services, participation agreement, participation

4

and affiliation, policies and guidelines, emergency and disaster plans, and exclusivity.

5

Inergi provides all the services as noted in Statement of Works that were not retained by

6

Networks and that were provided by transferred employees during their normal course of

7

employment for the 12 month preceding the agreement. Inergi is required to comply with

8

all Networks’ policies and guidelines and to assume both the emergency response plan

9

and the disaster recovery plan. Inergi was required to develop a termination transition

10

plan for an orderly, cost efficient and timely wind down and transition of services for

11

each SOW.

12
13

Service Levels:

14
15

This article covers the intent on service levels and provisions around service level

16

reporting and failures, customer satisfaction surveys, and planning and improvements to

17

service levels. They contain the measurable level of service Inergi provides to Networks

18

against a defined volume. Service levels describe measurable events specific to each

19

Domain (e.g. average speed of answer by the Help Desk). Each Service Level has a

20

Remedy Point. Performance worse than the Remedy Point results in development of a

21

cure plan and/or a penalty. Service Levels within each Domain are organized into 3 Tiers

22

with Tier 1 having the highest level of importance. Each SOW contains a number of

23

volumetric measurements called Resource Units to measure, and adjust if required the

24

volume of service.

25
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Governance:

2
3

This article describes the governance structure between the parties for the outsourcing

4

deal including procedures for dispute escalation and resolution. The following are the

5

main governing committees:

6

•

Executive committee: comprised of 3 managers (2 Networks, 1 Inergi) with

7

responsibility for oversight and management of overall relationship between the

8

parties

9

•

responsibility for oversight and planning for services and service changes

10
11
12

Steering committee: comprised of minimum 6 managers (3 Networks, 3 Inergi) with

•

Operations Management committee: comprised of 2 managers (1 Networks, 1 Inergi)
with responsibility for overall and ongoing management of the operations

13
14

General Articles:

15
16

There is an article that covers various aspects around Intellectual Property. In it the

17

parties grant each other a non-exclusive, non-transferable right and license during the

18

contract term for the sole purpose of providing services and fulfilling obligations under

19

this agreement. There is further an article which details the rights and obligations of the

20

parties concerning audits, the rights to audit, compliance and insurance. The MSA

21

contains an article in which the rights and requirements related to confidential

22

information is detailed. This article includes the obligation of Inergi to with the laws and

23

requirements of the OEB as relates to confidential information. There are also articles

24

which cover such standard deal issues as Fees and Charges, Warranties and Covenants,

25

Indemnities and Limitations of Liability.

26
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Term and Termination:

2
3

This article talks about the term and aspects around renewal, and termination under

4

different circumstances. Key provisions are:

5

•

Term is for 10 years, unless terminated early

6

•

Termination for cause of a SOW or SOW’s can be invoked by the parties in case of a
material breach by the other party

7
8

•

situation as a consequence of failure to achieve Service Levels

9
10
11

Termination of a Service Domain or SOW in case Inergi is in a service level default

•

Parties will work towards mitigating all termination costs and undertake an orderly
termination

12
13

11.0

APPENDICES

14
15

Appendix A: Outsourcing Business Case Summary - January 2002

16

Appendix B: IT Benchmarking Study - PA Consulting - July 2005

17
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OUTSOURCING BUSINESS CASE SUMMARY

2

JANUARY 2002

3
4
5

APPENDIX A

1
2

BUSINESS CASE SUMMARY (BCS)

3
4

January 31, 2002

Project Name: Project Excel – E Business Outsourcing Project
Information Update
Hydro One has completed negotiations with Cap Gemini Ernst & Young (CGEY) in respect to the
outsourcing to Inergi LP, a wholly owned subsidiary of CGEY, of the following services:
•
•
•
•
•

Call Handling and Customer Care
Billing
Supply Chain
E-Enabled transactions including ETS supported functions
Back office – Payroll and Finance

The agreement reflects in all material respects the agreement in principal reached with CGEY December
th
28 , 2001
Agreement Terms
The contract has a term of 10 years. At the end of the term Hydro One’ may renew for a further 3 years.
The contract has a nominal value of $1.2 billion.
rd

If after the 3 year Hydro One decides to exit the contract before term it may do so on payment of certain
penalties.
Agreement in principle was reached with CGEY on December 28, 2001 and the contract commencement
date is March 1, 2002.
Inergi LP will assume 921 (812 full time and 109 part time employees) unionized and non unionized
Hydro One staff (21% of Hydro One’s existing staff complement). Hydro One will retain the assets and
systems required to operate the outsourced services.
A summary of the terms of the agreement is attached in Exhibit A.
Results to be Delivered
Hydro One will receive:
•
Defined service levels and performance measurement.
•
A lower overall cost of service.
•
Access to state of the art processes, change management and intellectual knowledge.
•
Enhanced career opportunities within CGEY for transferred employees.
•
Allow Hydro One to focus on core business skills relating to operating and maintaining Transmission
and Distribution.
Background
The decision to proceed to outsource these functions to CGEY was made after an extensive process
which included discussions with Onex, IBM, CGI, and Customerworks and Accenture regarding various
options including partnership and the outsourcing of one or more elements of the in-scope services.
CGEY was selected following a competitive bidding process with Accenture. CGEY was selected on the

basis of its business proposal, including service provision, labour guarantees, technical skill, risk
mitigation, and pricing. The selection of CGEY was made by senior Hydro One management based on
the evaluation and recommendations of the line management who will be responsible for the areas that
CGEY will provide the services for. The comments of PWU and Society union representatives were also
th
considered. Since October 17 Hydro One and CGEY have been involved in contract negotiations, the
completion of extensive contract documentation, and in the development of detailed statements of work
for the services being provided.

CGEY vs. Current Approved Budgets
Economic Evaluation - Networks
190

180

170

$Mn (Nominal Dollars)

160
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140
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Budget Escalation = 0%; Retained Escalation = 0%; CGEY Escalation = 2.5%

2003
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Current LOB OM&A Budgets
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2008

2009

2010

2011

Net CAP Pricing after Incremental Costs and Procurment Savings

Financial
The agreement has the following financial impact to Hydro One Networks Inc.
•

The NPV of the guaranteed benefit is $24 million over the life of the agreement. This includes
savings that HONI will make through strategic sourcing, guaranteed growth royalties from CGEY, and
is net of incremental costs associated with the transaction.

•

The original CGEY proposal as compared to the original Accenture proposal provides better financial
results through lower OM&A costs and higher financial guarantees for supply chain savings. The

overall NPV of the original CGEY proposal exceeded the Accenture proposal by approximately $30
th
million. Since October 5 CGEY has reaffirmed its OM&A pricing which has remained effectively
unchanged from its original proposal. CGEY will assume the business risk and responsibility for
achieving the cost savings.
•

The Line of Business budget for HONI above is presented in comparison to the projected budget
including pricing from CGEY. The CGEY pricing assumes inflation at the rate of 2.5% over the life of
the agreement. The current HONI budget assumes that all inflation is absorbed against improved
productivity. The CGEY proposal assumes that cost reductions are obtained through business
process efficiencies and redeployment of staff to other clients. The HONI budget does not include any
amount for severance.

•

The incremental cash costs associated with the contract amount is $10.4 million in 2002, $10.7
million in 2003 and approximately $2 million per year thereafter. The net present value of these
incremental costs is $28.8 million over the life of the contract. The costs for 2002 and 2003, which
relate primarily to pension costs associated with the transfer of staff, will be charged to operations in
2001 as a one-time charge associated with exiting the business. As a result of splitting the pension
plan, HONI will incur pension charges in 2002 and 2003 which it would not have otherwise incurred
had the pension plan remained whole and the pension holiday been available to the transferred
employees.

•

CGEY has guaranteed the savings related to the strategic sourcing procurement process of $65
million (NPV $40 million). Hydro One expects that it can achieve total, organization-wide
procurement savings of $110 million (NPV $62 million) through leveraging the CGEY team based
buying approach. CGEY will also guarantee royalty payments to HONI associated with the growth of
Inergi LP in the amount of $17.5 million (NPV $11 million). In total, the forecast procurement savings
and royalty payments have an NPV of $73 million.

•

Inergi LP has provided a competitive IT project consulting fee schedule for Hydro One IT projects

•

Hydro One and CGEY have agreed to the structure and calculation of marginal cost increases and
decreases resulting from changes in service levels or material volume changes.

•

Hydro One will bear the financial risk associated with using an inflationary index based on the Ontario
Labour index. Over 10 years this index exceeds CPI annually by approximately 0.5%.

Even with the guaranteed savings from the Inergi LP contract, HONI’s budgeted operating costs may
exceed the business plan in 2004 and 2005. In order to meet its budget HONI may require access to the
Hydro One contingency amount for those years.
Qualitative Factors
In addition to the financial factors above the agreement includes certain qualitative factors. These include:
Guarantee of Cap Gemini Ernst & Young US
•
•

CGEY US has guaranteed the performance of Inergi LP during the 24 months after the
commencement date and at the end of term.
CGEY US has provided a financial guarantee equivalent to 12 months fees to a maximum of $125
million throughout the term of the agreement.

Provision of New Work (Merlot)
•

CGEY has legally committed to move a shared service centre to the GTA providing not less than 150
persons of similar full-time work, which is currently being performed for CGEY by Ernst & Young

(Merlot Commitment). An additional 150 persons of work may also be transferred to the shared
service centre during term of the agreement, however CGEY is not legally bound to create these
jobs. Redundant staff from Inergi LP will be eligible for positions in the shared service centre. The
Merlot Commitment was highly regarded by both unions
Service commitment by CGEY to Hydro One
•

•
•

•

CGEY has stated that a core business service will be to provide outsourcing services to utility
companies. Hydro One with OPG and Bruce Power (New Horizons) are keystones to the
development of this market presence in North America. A failure to obtain a significant market share
and volume of business may reduce CGEY’s enthusiasm to support these services in the event that
Inergi LP proves to be unprofitable.
The services agreement includes certain performance remedies, escalating service failure penalties
which could lead to Hydro One terminating the contract. While this option exists it is unlikely that
Hydro One would take this action
CGEY has committed to provide existing service levels in accordance with certain performance
metrics that will be more fully defined, subject to changes requested by Hydro One. In the transition
period CGEY will provide services on a business as usual basis as both service levels and metrics
are better defined.
Employees providing services to Hydro One after the commencement date will be the same
employees that had previously provided the same services to Hydro One. Similarly, Management
staff will be the existing staff who had provided supervisory and management direction before the
commencement date.

Migration of services to CGEY/Inergi LP
•
•

•
•
•

CGEY has had experience migrating similar services in the Ontario utility environment with both the
Society and PWU. The experience gained by CGEY with OPG reduces the risk with transferring
operating services from Hydro One to CGEY.
CGEY has received the acceptance and support of the PWU and the Society to proceed with the
outsourcing. The approval should lead to a smooth transition of unionized staff to Inergi LP. It is
expected that the majority of transferred management staff will accept their transfer, however if less
than 97.5% of transferred staff accept then either CGEY or Hydro One may terminate the agreement.
Staff providing the functions to Hydro One will be knowledgeable Hydro One staff managed by Hydro
One management staff, working for CGEY, as supplemented by CGEY staff.
CGEY has developed an extensive migration plan that has been reviewed and agreed to by Hydro
One line management.
CGEY has developed and Hydro One management has approved transition principles applicable to
the first 6-12 months of the contract. A complete transition plan will be developed within 60 days of
the contract commencement. During the transition period Hydro One and CGEY will work to better
define service levels, performance metrics and marginal costs associated with each line of business.
At the commencement of the contract certain metrics and data will exist for each line of business
which will be verified.

Regulatory/ Benchmarking
•

•

rd

CGEY will, in years 3, 6 and 9, benchmark service costs to ensure cost competitiveness of similar 3
party services. The benchmarking is a one way process that will reduce service costs which are in
excess of market prices. At issue will be the ability of a third party benchmarker to obtain proper
comparisons to the services provided for comparable sized companies with unionized employees.
CGEY is committed to work with Hydro One to address any regulatory changes specifically identified
by the OEB or to work with Hydro One to reduce costs in accordance with general regulatory
reductions imposed by the OEB.

CGEY’s knowledge of Hydro One’s Systems

•
•
•

CGEY’s prime subcontractor for the customer call centre is Vertex (owned 13% by CGEY). Vertex, a
UK based company, has extensive utility call centre operations experience and is familiar with the
Customer 1 billing system being operated by Hydro One.
CGEY has worked with Hydro One on a variety of IT related and business process assignments and
as a result CGEY knows the management and staff that it will be managing.
CGEY understands the Ontario electricity market and the issues surrounding market opening.

Flexibility
•

The agreement has been structured to allow for growth or reduction in services as needed over the
10 yr. Life and provides operational flexibility through a defined change management process. While
this flexibility exists for the growth or divestiture of the various business units there are, however,
financial costs and additional complexities associated with divestitures or business changes that
significantly change service levels.

CGEY Commitments
•
•
•
•
•

CGEY will assume the operating risk associated with Hydro One back office operations and the
management of 921 transferred employees.
CGEY will assume the financial risk for obtaining the efficiencies required to meet the operating
savings provided to Hydro One.
CGEY is responsible for providing defined service levels and will incur defined penalties for
performance failure. While CGEY may be penalized for performance failure, customers will still
perceive the failure to be as a result of Hydro One’s actions.
CGEY will adhere to Hydro One’s Emergency Response Program.
CGEY will continue to provide services in the event of a strike and has provided a work around plan
to do so. There is no certainty, however, that the work plan will ensure that service to Hydro One is
not significantly impacted in the event of a labour disruption.

Best In Class
•

Outsourcing represents a significant milestone towards a demonstration of Hydro One management’s
objective of moving to best in class performance.

Specific Risk Analysis and Mitigation
IPO
• Performance issues will be magnified due to IPO attention. CGEY has committed to enabling Hydro
One to meet its IPO needs. Failure by CGEY to perform the contracted services will reflect badly on
rd
CGEY’s ability to obtain new 3 party client work. Inadequate performance by CGEY will also negate
CGEY being awarded further consulting work by Hydro One. Regardless, however, Hydro One will be
at greater risk during this period.
Market Opening
• Hydro One is unable to operate at market opening due to a failure by CGEY. This would reflect badly
on Hydro One and could delay market opening. CGEY staff providing services to Hydro One
comprises the existing Hydro One staff who understand the electricity business and Hydro One’s
operations and customers. CGEY has committed to leaving IT systems “as are” for a period of 30
days prior to and 60 days after market opening. Existing plans with respect to market opening,
developed by Hydro One, will be implemented by CGEY.
Financial Risk associated with Inergi LP business plan
• Inergi LP’s business plan for the Hydro One services forecasts a reduction in head count due to
technology improvement and change management. Redundant staff would be employed on new
client work or in the Merlot Commitment. The Merlot work enhances the economic viability of the

Inergi LP business plan. As noted above, the Hydro One contract is being guaranteed by CGEY US
and CGEY Canada.
Structuring of the agreements
• Hydro One staff is responsible for daily operations. The teams have built heavily on the expertise of
internal staff recruited from outside the organization who have experience in an outsourcing
environment and in the development of the required contracts. Hydro One teams have been
supplemented as required by outside experts who have knowledge working in an outsourced
environment. These teams have been developing performance data and were actively involved in
assessing and developing the individual Statements of Work and in the contract negotiations.
Contract Evolution
• The agreements will evolve over the term of the contract and will undergo significant change. While
mechanisms and governance exists to track those changes, managing the contract and Inergi LP are
crucial to obtaining the identified savings and performance. Much of the success of the contract to
Hydro One is dependent on successful change management wherein Hydro One moves to become a
smart buyer of services previously provided internally.
Involvement of Hydro One in obtaining savings
• Achievement of additional savings identified in the supply procurement area are dependent on Hydro
One adopting and adhering to the team based buying approach being proposed by CGEY. Hydro
One management responsible for this function will be measured against the achievement of those
savings. However, there is the risk that the additional savings identified, in excess of the CGEY
guaranteed savings, will not be achieved.
• Additionally, the deal relies on the realization of efficiency savings in the retained portions of the outsourced departments.

Exhibit A

1
2

Term

CGEY
⋅
⋅
⋅
⋅

10 years, benchmark price check at year 3,6,& 9

Management

⋅

Hydro One team supplemented in selected areas. Senior members join Inergi LP

Unions

⋅
⋅
⋅
⋅

2-year job guarantee. No anticipated downsizing due to Merlot project

⋅
⋅

Transfer on solvency basis with potential top up in yr. 3

⋅

In scope OM&A Yr. 1 - $ 133M: Yr. 10 - $89 before CPI and PST. Total costs
including In scope and Out of Scope costs reduce from Yr. 1- $185M to Yr. 10$122M

Scope

Pension

Financial

⋅
⋅

3
4

IT, SMS, CSO, Finance, HR
CSO managed by Vertex for CGEY
In use assets to be retained by Hydro One. Hydro One and CGEY will determine
best approach for ownership of assets refreshed

Collective agreements go as is
Automatic transfer of PWU and Society to Inergi LP
MCP staff to be offered employment on the same conditions

Hydro One funds actual annual cost $7.3 M: Yr. 1-3 then reset

Separate agreement covers Strategic Sourcing Project
Average wage index for Ontario to be applied as Inflation index applicable to
CGEY service fees

Regulatory Risk

⋅

Inergi LP assumes market price risk except for risk on market ready asset costs
and commits to work with Hydro One on other regulatory decisions

Service Levels

⋅

Maintain at existing levels with defined remedies for performance failure

Ownership

⋅

New entity to provide services will be 100% owned by CGEY – Financial
guarantee provided by CGEY US
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FOREWORD
This report was completed in response to a request from Hydro One and Inergi to conduct
price benchmarking of its Information Technology Statement of Work (SOW) within the
outsourcing arrangement. The SOW covers the operations and support of the IT
infrastructure, end user services and ongoing sustainment of existing applications that were
outsourced to Inergi. Contractual obligations allow that the prices be benchmarked
periodically to validate their adherence to market prices.
This report presents the results of a customized benchmarking. The project consisted of
development of data input instrument and soliciting participation of entities with similar
arrangements in the North America, and consolidation and analysis of the results.
Additionally, existing ancillary data, both government and private were used to normalize
participant data and to make like-for-like comparisons. The participant data was used to
develop the Fair Market Value range and average price to which Hydro One prices were
compared. Ultimately, the IT outsourcing financial arrangements were benchmarked and
evaluated.
PA is a multi-disciplinary consultancy operating primarily in North America and in Europe both
in private markets and government space. PA Consulting is a sixty year old, employeeowned, global consultancy and our position in the consulting market is based on independent
advice.
Our competence to provide benchmarking evaluation is based on the following:
·

Multi-level expertise in the development, negotiation and evaluation of outsourcing
arrangements between clients and suppliers

·

Extensive benchmarking experience of the utility industry in North America and
Europe during the past 15 years

·

Ability to organize a benchmarking survey to collect and successfully analyze
appropriate data

·

Experience in performing the Information Technology audits

·

Experience in the regulatory and litigation processes assisting either utilities or
regulatory commissions

·

Deep knowledge of the utility industry and the Information Technology space

·

Practical experience in performing a wide variety of projects both within the utility
industry and IT

·

Multi-disciplinary team of seasoned consultants who participated in the development
of this report

Specific references can be provided on request.
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LIMITATIONS
Disclaimer
While every effort has been made to ensure that the data enclosed in this report is correct
and accurate, PA Consulting is not responsible for any omissions and inaccuracies. Proper
care must be undertaken when interpreting and using any of the data as well as findings
included in this report.
Caveats
The data provided in this report has been obtained based on responses from surveyed
companies providing certain type of Information Technology (IT) services in North America.
The surveyed companies do not constitute a statistically (in a strict sense of the word) valid
sample based on size, type, and company location.
However, the data is deemed useful and representative of IT offerings received by clients in
North America due to the design of the data input form, the number of data points and
auxiliary reports and comparisons to PA Consulting group experience. The data is most
useful to provide ranges of values rather than be a guide for exact values.
All findings were based on the data available at the time of analysis.
All pricing is in Canadian dollars. Any data from U.S. participants was converted using a
factor of $1 CDN equals $0.8065 US based on 2005 Q2 Corporate Exchange Rates as
published by PA's Corporate Tax and Treasury department.
Confidentiality
PA Consulting Group served as an impartial third party for the purpose of assimilating and
collating the data. All results are presented anonymously to preserve the confidentiality of the
participants. ALL PARTICIPANT DATA WAS HELD IN STRICT CONFIDENCE AND AT NO
TIME WAS THE IDENTITY OR DATA OF ONE PARTICIPANT SHARED WITH ANOTHER,
INCLUDING HYDRO ONE AND INERGI DATA.
Legal Advice
While PA Consulting Group is well qualified to comment on typical IT outsourcing
arrangements and make observations on issues of benchmarking from the perspective of
what is currently in use in the industry, PA Consulting Group is not qualified to render legal
advice. For any legal questions, the readers are encouraged to engage appropriate counsel
to review any contractual issues.
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1.

EXECUTIVE SUMMARY

Introduction
PA Consulting (“PA”) was asked to perform an Information Technology (“IT”) Benchmarking Survey
Project (“Project”) by Hydro One (“Client”), a regulated utility operating transmission and distribution
networks in Canada and by Inergi (“Supplier”), the service provider engaged in delivering IT services to
Hydro One under the outsourcing agreement. The Client outsourced selected IT services for a 10-year
agreement. The contract allows parties to benchmark charges at the three, six and nine year points in
the agreement. The benchmarked pricing is intended to be an estimate of the Fair Market Value
(“FMV”) range charged for such services. PA was asked to design and conduct the benchmarking to
determine the Supplier pricing in relation to the 50th percentile of the estimated FMV range.
The Client and the Supplier established contractual conditions to conduct this benchmarking and
subjected this process to several conditions. The scope of services provided by the Supplier to the
Client included the following domains:
·

Application Support and Maintenance

·

Infrastructure including the following services: Mainframe, Unix and Wintel Servers, Storage,
and Database

·

End User Services including the following services: Personal Computer support (PCs): Installs,
Moves, Adds and Changes (IMACs); and Help Desk

·

Cross-Functional services and charges including the following: 3rd party contract management,
managed contracts, assumed contracts, and fixed labour

·

Projects

The first three domains were benchmarked; the last two were deemed too specific to each company to
be comparable and were not benchmarked.
Project Approach
The approach to benchmarking was to create a customized data input form and use it to gather data
from a set of qualified participants.
To identify participants, PA conducted a survey of known IT outsourcing arrangements. A best effort
was made to select participants that had characteristics of their outsourcing that were the closest match
to the Client’s. Ultimately, there were ten participants in the benchmarking sample including the Client.
Four data points were from Canada and six from the U.S.; altogether two were unionized. Data was
collected from participants using a structured form and follow up interviews. All data were normalized
to the Client’s environment.
Requested data were defined within each form so that participants had clarity regarding the meaning of
each data point. In addition, PA Consulting held a dialogue with each of the participants to get more indepth understanding of their data and to ensure consistency.
PA then compiled results while maintaining the anonymity of all the participants. The data was used to
determine the FMV for an IT outsourcing of the same size and scope as the Client’s. In this report the
50th percentile of the FMV was defined as the average of those data points collected in the
marketplace.

1
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The participant prices were normalized to the Client environment to the extent that the factors were
known or could be estimated. There were some additional intangible factors that affected and
influenced uncertainty about price ranges. These latter factors and their potential impacts on prices
were discussed, but no adjustments were made using them.
Findings
There were three distinct steps in the data analysis process for the Client and each participant:
·

Development of normalized monthly unit prices within each service domain

·

Development of the annual FMV price range for each service domain

·

Development of the overall annual FMV range for all service domains

Results from the last step are summarized below.

Table 3.1 Overview of IT Services Provided to the Client
Domain

Service

IT Outsourcing
Services

Annual Price to
Hydro One (C$)

Total

$50,855,770

Fair Market Value (C$)
Range (+/- 1S.D.)

50% Percentile

$44,417,865
to
$56,264,242

$50,341,054

The Client base figure is fully loaded and includes the base fees (year 4 of the contract with agreed
changes as of April 1, 2005), the associated pension and benefits costs, the monthly volume
adjustments (ARCs/RRCs), COLA adjustments, and costs for those incremental applications still in
interim sustainment
Regarding the Client –Supplier contract benchmarking distribution:
·

The benchmarked services represented 58.3% value of the Client’s contract

·

Not benchmarked pass through of contract costs represented 28.9% of the contract.

·

Other not benchmarked services represented 12.8% value of the contract.

Overall, the annual prices paid by the Client were close to C$50.86M and they were C$0.51M above
the 50th percentile.

2
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INTRODUCTION

Overview
This project was undertaken during the period of April-July 2005 on behalf of Hydro One and Inergi to
benchmark the IT outsourcing contract against other contracts in the marketplace. Specifically, the
Client wished for a comparison of its IT outsourcing contract prices against the Fair Market Value
(“FMV”) of such services provided in the marketplace.
To make equitable comparisons, it was necessary to normalize prices for services observed in the
market place as acceptable proxies for FMV through the use of factors. It was also to account for
material differences in the IT outsourcing contracts. There are both quantifiable and intangible factors
that affect FMV and these are discussed in detail later in this report.
The development of the overall FMV range for IT outsourcing services and comparison to the Client’s
prices involved several tasks, which are listed below:
·

Development of the project approach -- PA proposed a targeted benchmarking project that
would rely on identifying and soliciting participation from entities with IT outsourcing
arrangements already in the marketplace

·

Identification of participants out of the potential participant pool -- the participating companies
were solicited based on their relative comparable status in identified criteria

·

Identification of IT services provided by the Supplier to the Client – this served to define
services, their groupings and scope

·

Development of the data input form to collect data -- it reflected the Client’s current operations
and was to adequately capture each participant outsourcing arrangements, while keeping the
data general to accommodate the greatest number of participants

·

Development of the normalization approach -- since each participants had different contract
arrangements, the raw participant data has to be normalized over a number of different factors
to arrive at comparable pricing

·

Participant data analysis -- after participant data was compiled and normalized, the analysis
phase began; service domain values for each participant were subjected to analysis

·

Report development -- this report is a structured representation of key activities that took place
in the course of the project

3
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3.

METHODOLOGY

3.1

DATA GATHERING

This section describes the overall approach to the data gathering and includes a discussion of the
following details of the process:
·

Establishment of the baseline

·

Participant qualification

·

Data form design

·

Participant response

·

Documents analyzed

3.1.1

Establishment of the Baseline

The IT service components were categorized and prices were grouped as presented in the table below.
First three domains were benchmarked; the last two were deemed too specific to each participant to be
comparable and were not benchmarked. The benchmarking covered a broad range of IT services
delivered to the Client in domains summarized in the table below1:
Table 3.1 Overview of IT Services Provided to the Client
Domain

Application
Maintenance
and Support

Infrastructure
Management

1

Service

Description /
Definitions

Representative
Units of Measure

Approach to
Benchmarking

Scope / Discussion

Application
Maintenance
and Support

Ongoing support
and maintenance
of installed
applications.

Total $

Compared to
market salary data
and IT surveys

Ongoing sustainment and
maintenance of business
applications, excluding new
development.

Mainframe
Operations

Batch and on line
processing

Millions of
Instructions per
Second (MIPS)

UNIX Server
Operations

Unix servers

Server instances

Wintel Server
Operations

Wintel servers

Server instances
Number of
production and
development
databases

Ongoing management and
operation of the infrastructure
services indicated.

Database
Management

Mainframe and
non-mainframe
database support
(quantity)

Compared to
participant data

Storage

SAN disk storage
(GB)

Gigabytes (GB)

Tape
Operations

Tape storage and
manual tape
mounts

Manual tape
transactions
(mounts)

The data provided by the Client and Supplier
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Table 3.1 Overview of IT Services Provided to the Client
Domain

End-user
Services

CrossFunctional

Projects

Service

Description /
Definitions

Representative
Units of Measure

PC Support

Desktop and
laptop support
(quantity)

Physical devices
(PCs) supported

IMAC
(combined
with PC
support in
findings)

Service tickets
(quantity)

Service tickets
processed

Help Desk

Help desk support
(quantity)

Contacts to the
Help Desk

Third party
contract
management

Management of
vendors and 3rd
party contracts

N/A

Managed
contracts

Pass through of
contract costs

N/A

Assumed
contracts

Pass through of
contract costs

N/A

Fixed Labour

Dedicated labour
for special
requests

N/A

Project work on
an as requested
basis.

N/A

Projects

Approach to
Benchmarking

Scope / Discussion

Compared to
participant data

Daily support and
management of the end user
services indicated.

Not benchmarked

These charges are passthrough of hardware and
software contract costs,
dedicated resources. These
were outside the scope of
services that were
benchmarked

Not benchmarked

Each project is unique and the
project mix varies from year to
year making these charges not
comparable

The Client’s conditions of service delivery were used to develop the baseline for equitable comparison
of services received by participants. Those service delivery conditions affected ultimate contract prices;
the same was true for other contracts as each was different. For example, space and facilities were
provided to the Supplier at no price. When other suppliers had to make payments for the same, their
circumstances were adjusted to match this contract (i.e., such prices were excluded from
considerations). The establishment of baseline conditions and other normalizations enabled pricing
comparisons between participants, which are discussed later in the report.

3.1.2

Participant Qualification

An original pool of over 250 potential recent outsourcing arrangements2 was screened to identify
potential candidates for the benchmarking. The participating companies were solicited based on their
following characteristics:

2

Customer Needs and Strategies, IDC’s Top 100 Outsourcing Deals of 2002, IDC’s Top 100 Outsourcing Deals
of 2003, internal research and contacts, ongoing monitoring of outsourcing news and announcements by PA.
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·

Service domains – targeting contract arrangements that included domains of interest to the
Client

·

Industry – Outsourcing engagements in regulated and unregulated industries

·

Size – comparable to the Client’s circumstances

·

Union representation – targeting of industries with union representation in their work force

PA identified approximately twenty-five arrangements as meeting the initial considerations. Ultimately,
there were eleven participants in the sample with a variety of arrangements and scopes of service.
The outsourcing arrangements of the participants included the top suppliers or their unionized
subsidiaries. In all there were six different suppliers. Where the supplier workforce was unionized, they
established subsidiaries around the collective bargaining unit. This diversity of suppliers ensures there
was a fair representation of a variety of deal structures and delivery models in determining the market
value. There was difficulty locating unionized participants due to their limited number.
Confidentiality was a necessary condition for securing the participation of other companies; their
identities were kept secret. The raw data was normalized to a number of factors that provided
comparability. The table below details the industries of the eleven participants in the study.

Table3.2 Project Participants by Industry
Industry

Number (Total=10)

Retail

1

Financial Services

2

Government

2

Utility

4

High Technology

1

In general participants bundled services in a manner similar to the Client; the only difference was that
end user services (PC support, IMAC and Help desk) were sometimes bundled together. No
participant had the same portfolio of service domains as the Client. Typically, participants’ service
domain represented smaller or larger subset of the Client outsourcing portfolio.

3.1.3

Data Form Design

Each participant filled out the data input form consisting of the following sections:
·

Cover – front page

·

Introduction – detailed explanations of the purpose of the data form

·

General Information – questions about the Client and Supplier

·

Volume – questions regarding consumed units of services or quantities
6
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·

Charges – questions regarding prices of the above services or quantities

·

Price Composition – questions regarding on-shore and off-shore labour components

·

Asset Ownership – questions regarding percentages of ownership by each asset

·

Performance – questions regarding service levels

·

Scope Map – questions regarding the split of tasks between a client and a supplier

Key points about selected sections to indicate data collection intricacies and reasons for approaches to
data collection:
·

·

·

Volume
o

Service quantities across domains were collected in basic units (servers – number of
instances, IMACs – number of service tickets, help desk – number of contacts, etc.)
selected to capture representative differences such as availability, service levels,
equipment locations

o

Application Support and Maintenance was requested in terms of FTE per month to
obtain the broadest possible common denominator

o

Projects data was collected to capture effort associated with any non-recurring work

o

Administration and Other Support volumes were collected to capture effort associated
with administration of third party, software license, asset and account management

Charges
o

Charges associated with the above services or quantities were collected on a fully
loaded, current year (2005) basis.

o

Charges were presented in terms of monthly fees per service in each domain

Price Composition
o

·

Asset Ownership
o

·

Representative performance targets for each service were requested to enable
normalization on quality of service.

Scope Map
o

3.1.4

The percentages of ownership by each asset type was also collected to insure all
appropriately adjust value of the contract

Performance
o

·

A percentage breakdown of charges into on-shore, off-shore labour and non-labour
components was collected to appropriately normalize the data

Identification of types of tasks within each service domain and whether completed by the
Client or the Supplier

Documents Analyzed

PA used the following documents in preparation of this report:
·

Selected portions of the agreement between the Client and the Supplier (relevant to this project
scope)
7
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·

IT budget spreadsheet provided by the Client

·

Data input forms filled out and provided by the survey participants and the Client

·

PA confidential data representing data related to IT outsourced arrangements

·

External data sources (government reports, industry reports, and published articles)

3.2

DATA ANALYSIS

This section describes the overall approach to the data gathering and includes the discussion of the
following details of the process:
·

Fair Market Value discussion

·

Normalization

·

Application analysis

·

Unit price comparison

3.2.1

Fair Market Value Discussion

The FMV is a useful concept and it is meant to identify price ranges at which willing buyers and seller
enter into commercial relationships. FMV can have different meaning to different people and it can also
vary depending on a number of factors. Usually, FMV is not represented by a single discrete price
point for services or goods, but rather is represented by a range of values.
There are different definitions of FMV, but they essentially amount to stating the prices that an
interested but not desperate buyer would be willing to pay and an interested but not desperate seller
would be willing to accept on the open market assuming a reasonable negotiating period of time 3.
In order to develop or deconstruct FMV, it is first necessary to compare prices over the same type and
quantities of services to perform like-for-like comparisons. Contracts covering delivery of IT services
have similarities and differences; the differences make it necessary to perform adjustments or
normalizations.
For the purposes of this project, the FMV range was defined as that which represented all transactions
that was used consistently for all participant data.
The adjustment of physical quantities in each of participant’s arrangements to the same baseline
allowed for the development of comparable financial values. The normalization process involved
multiple factors to adjust for discrete characteristics of each contract. Factors affecting FMV fell into
both quantifiable and intangible categories.
The following approach was used to ultimately compare participant data points:
·

Development of unit prices for each service domain

·

Development of FMV for each service domain; including average FMV with a range of values

3

No single, scientific FMV definition was identified during background search in this project; many organizations
use a similar one or a variation that is without a distinction.
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·
3.2.2

Development of overall FMV for the whole contract
Normalization

Normalization of the data was an essential task to enable like-for-like comparisons. Due to differences
in contracts between participants, reporting of raw volume and price data would be improper for
comparing participant operations. For data comparability to exist, it is necessary that the raw data be
appropriately adjusted to account for differences in both contractual arrangements between participants
and their suppliers and objective factors such as exchange rates.
Quantifiable adjustment factors were applied to the raw data:
·

Location cost index (place all costs in the same market location using a cost index)

·

Exchange rates (presentation in the same currency)

·

Geographic diversity (the relative spread of services between central, local and remote
locations)

·

Offshore component (% of labour provided offshore)

·

Pension (treatment of benefit payments)

·

Scope (composition of HW and labour)

·

Scale (number of servers)

·

Service levels (availability, time to respond, etc.)

·

Unionization (% of unionized workforce)

·

Workweek duration (35 hours versus 40 hour workweek)

Each of these adjustments is discussed below in more detail to provide their context and definitions
were applicable:
·

Cost Index 4
o

·

Exchange Rates5
o

·

There are differences in relative costs of doing business in each of the participant cities;
the Client’s city was set at 100 and using established comparative cost index appropriate
adjustments were made to all other locations. The KPMG survey is explicitly a measure
of the “relative costs of doing business” for each service, which is distinct from a price
index such as CPI.
Any data from U.S. participants was converted using a factor of $1 CDN equals $0.8065
US based on 2005 Q2 Corporate Exchange Rates as published by PA's Corporate Tax
and Treasury department

Geographic Diversity 6

4

KPMG Alternative Study 2004, Industry: software design, Operation: advanced software; this cost index was
normalized to 100 for Toronto.
5

2005 Q2 Corporate Exchange Rates as published by PA's Corporate Tax and Treasury department.
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o

·

Offshore Component7
o

·

Both mainframe and server prices can be composed of hardware and labour prices,
depending on who owns the hardware

Scale11
o

·

Services delivered at different service levels would entail different unit prices;
experiential data was used to make adjustments to the Client service levels.

Scope10
o

·

Pension costs are part of the labour costs paid by the Client. This separate pension
payment was spread to component charges. All participant costs were set at a fully
loaded basis.

Service Levels (availability, time to respond, etc.)9
o

·

Any service that was provided by offshore labour was adjusted to the basis that all
labour was on-shore. The cost of the off shore labour averaged 25% below the domestic
markets.

Pension (treatment of payments)8
o

·

The costs of providing a service in a centralized data center or office facility is usually
less than local or remote sites due to the availability of on-site resources and higher
utilization due to the density of units. In remote locations, support may involve additional
costs associated with travel and lost time getting to and from the support location. Since
each participant has a different mix of these geographies, an adjustment was made to
reflect the same mix at that of the Client.

The scale discussion relates to economies of scale based on the number of units –
operations with fewer units will be more expensive on a per unit basis than operations
with a larger number of units. Different adjustments were made to various towers
reflecting the expected economies in that service.

Unionization12,13,14

6

Cost adjustments were based on the Clients contractual ARC/RRC differentials and PA internal experience.

7

Cost adjustments were based on the PA internal experience.

8

Based on the review of the Client agreement and participant data.

9

Cost adjustments were based on the PA internal experience.

10

Based on the Client and participant agreement details.

11

Cost adjustments were based on the PA internal experience.

12

The U.S. government web site (Bureau of Labor Statistics) was used to estimate direct wage differential
between union and non-union jobs, http://www.bls.gov/news.release/union2.t04.htm.
13

For the development of a differential between union and non-union benefits (health care and pension) a
document “Economic Bytes: Union wage premium continues 15 year decline” from Employment Policy
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o

·

Both U.S. and Canadian reports and sources were used to make comparisons between
union and non-union labour. Overall a 14% adjustment was made to account to the
difference between direct wages, health care and pension.

Workweek duration15
o

The union agreement covering this outsourcing arrangement mandates a 35-hour
workweek. Other participants were adjusted to a 35-hour workweek basis (by 12.5%).

These normalizations allowed for a comparison of the data between participants. Normalizations were
made to each service using the above quantifiable factors where relevant and available.
In addition to the above factors, there are certain intangible factors-- those that could not be obtained,
were not obtainable due to confidentiality clauses, or were difficult to estimate. These factors were
listed in the table below.

Table 3.3 Intangible Factors
Factor Type

Discussion

Actual versus contracted service levels

There is a strong positive correlation between service levels
and price of services. In some cases reported prices were
provided without specific actual service levels achieved,
making it difficult to judge how comparable the prices were.

Application diversity, complexity and volume

Differing applications require various amounts of labour
because of their complexity, age, and a host of other factors.
There will be large amounts of variability between clients
and from year to year due to a number of factors that were
not captured in this study. These factors included the exact
set of applications under management, their versions, levels
of customization, level of documentation, level of
competence of staff, etc.

Detailed operational knowledge

There is a trade-off between the study response rate and
the depth of information requested. Gaining detailed
operational information was beyond the scope of this study.

Exact scope of services delivered

There are varying amounts of knowledge about each
participant’s scope of services and the resulting impact on
their price structure

Economic and business cycles and
conditions at contract finalization

Economic and business cycles may have an impact on
pricing of contracts. The individual business conditions of
participants at the time of contracting may also have an
impact on pricing and terms, and that was not captured in
this study. In weak markets, vendors often lower their prices
to get the deal while in a tight market they strive for higher
margins.

Job type mix, non-compensation prices,

The combination of these characteristics affects ultimate

Foundation was used. Additionally, writings by the following academic authors were consulted: Barry Hirsch,
Richard Vedder, Leo Troy (the U.S. experts on labor and union) and the National Right to Work Organization.
14
Tony Fang and Anil Verma, “Union Wage Premium,” Statistics Canada - Catalogue no. 75-001-XPE, Winter
2002 PERSPECTIVES / 17
15

Based on the participants’ data.
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Table 3.3 Intangible Factors
Factor Type

Discussion

supplier margins, prices at remote locations

prices and this information is difficult to obtain for each
participant

Manual versus automatic administration of
operations

Manual operations are expected to be more expensive on a
recurring basis; automatic require larger up-front investment;
participants are on different equipment cycles

Overall contract size (IT plus other areas)

IT outsourcing alone is likely to have different prices than IT
outsourcing plus other areas contracted to a supplier

Penalties and gain-sharing

Total contract prices are affected by these two components
and these details are often not available

Ability to leverage/share assets across
multiple clients

Typically, an ability to spread services over several clients
from a common location would tend to reduce unit costs

For each of the intangible factors listed in the table above, there is a potential for price impact. Taken
together, these impacts could be significant, or cancel each other out, depending on specific
arrangements between a client and a supplier. The precise impact of each factor within participants’
prices was not easily quantifiable and therefore there was uncertainty regarding the FMV range.
3.2.3

Application Sustainment Analysis

Unlike the benchmarking of infrastructure or end user services, the benchmarking of applications
sustainment proved to be more complicated and the same approach could not be used. Participants
either did not or could not provide the necessary information; there was no clear and objective method
to do so.
PA benchmarked applications using two approaches. The two approaches helped to answer the FMV
questions from two angles. Overall, PA finds that Client spends more on application sustainment than
similar organizations. However, the effective labour rate charged by Supplier for application
sustainment is a fair market value. The higher spending is accounted for by the Client’s volume
resulting from its extensive use of IT and the unique demands of its open market software and is not
the result of Supplier’s rate.
The first analysis takes both rate and volume into consideration by comparing Supplier price vs. spend
on application sustainment of other electric utilities. PA used published data16 to determine that a
sample of North American electric utilities spends approximately 9% of IT operating budget on
application sustainment while Client spends approximately 13% of IT operating budget on sustainment
with Supplier. This can be due to various reasons: a) open market applications that other participants
may not have, b) extensive use of technology etc. PA also found that Client’s Open Market software
accounts for the 4% difference between Client’s spend and that of the sample of North American
electric utilities; this software is a unique requirement in Client’s application environment.
The second analysis investigated labour rates for performing application sustainment against a
normalized Toronto market price to determine if rates were responsible for the greater expenditure.

16

Based on a combination of public and private sources.
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The data were normalized to Supplier pricing to adjust for unionized wages, benefits, and a shorter
workweek. The finding is that Supplier’s labour rate is only slightly different than an adjusted market
labour rate for Toronto and essentially Fair Market Value.
The third analysis investigated the possibility that unique circumstances of the Client’s business are
driving greater volumes of applications sustainment. PA found that while the Client spends more on IT
as a percent of revenue it spends much less per employee on IT than similar organizations. This
finding suggests that Client is driving more efficiency through technology than similar organizations.
3.2.4

Unit Price Comparison

The subject agreement between the Client and the Supplier is not based on unit prices across all
service domains, unlike most of the participants. Indeed, the contract is essentially set for a lump sum
amount for a defined scope of work. This total amount is scheduled to decrease from year to year with
partial offsetting factors due to cost of living adjustments and additions to the scope.
In order to make comparisons between this outsourcing agreement and those of other participants, it
was necessary to determine the effective unit prices for each of the domains. The component contract
amounts and associated volumes were assigned to each of the service domains. For the Client, this
was also established by the contractual terms for scope adjustments using additional resource costs
(ARCs) and reduced resource credits (RRCs). The prices for each service were fully loaded and an
effective unit price developed.
These surrogate prices based on the assigned costs are representative of the services being provided
and are a fair basis for comparison among the participants. All normalization and other adjustments
were made on this effective unit price basis.
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4.

RESULTS

There were three distinct steps in the data analysis process for the Client and each participant:
·

Development of normalized monthly unit prices within each service domain

·

Development of the annual FMV price range for each service domain

·

Development of the overall annual FMV range for all service domains

Results from the last step are summarized below.

Table 3.1 Overview of IT Services Provided to the Client
Domain

Service

IT Outsourcing
Services

Annual Price to
Hydro One (C$)

Total

$50,855,770

Fair Market Value (C$)
Range (+/- 1S.D.)

50% Percentile

$44,417,865
to
$56,264,242

$50,341,054

The Client base figure is fully loaded and includes the base fees (year 4 of the contract with agreed
changes as of April 1, 2005), the associated pension and benefits costs, the monthly volume
adjustments (ARCs/RRCs), COLA adjustments, and costs for those incremental applications still in
interim sustainment
Regarding the Client –Supplier contract benchmarking distribution:
·

The benchmarked services represented 58.3% value of the Client’s contract

·

Not benchmarked pass through of contract costs represented 28.9% of the contract.

·

Other not benchmarked services represented 12.8% value of the contract.

Overall, the annual prices paid by the Client were close to C$50.86M and they were C$0.51M above
the 50th percentile.
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Summary of Decision with Reasons1
Hydro One Distribution 2006 Rates
(RP-2005-0020/EB-2005-0378)
Issue
• $423 million OM&A budget
• Inergi Outsourcing Agreement
• Compensation Costs

Board Decision
• Accepted
• Satisfied with cost consequences
• Approved for test year, future
documentation required.
• Accepted

•

Pension Costs

•
•
•
•
•
•

Load Forecast
Associated CDM Forecast
LRAM
Revenue from other Services
Associated Variance Account
Benchmarking Study

•
•
•
•
•
•

Approved
Approved
Not required at this time
Accepted
Not Required
Independent study required

•

Corporate Cost Allocation

•

•

Depreciation Costs

•

•

•

•
•
•
•

$265.6 million Working Capital
Allowance
$333 million capital budget
Additional Line Loss Expenditures
AFUDC
Service Quality Performance

Accepted. Consequences must be
reflected in future Transmission
rates application.
Accepted submitted study with
recommended lower expense.
Accepted submitted study with
recommended lower expense.
Accepted
Not required
Interest Rate Amended to 6.2%
Accepted

•
•
•

Capitalization & Cost of Capital
Capital Structure
Rate of Return on Equity

•
•
•

•

Regulatory Asset Recovery

•

•

Harmonization Plan for Acquired
LDCs

•

Not Approved, should wait for
results of cost allocation work.

•

All other proposed rates and
charges

•

Approved

•
•
•
•

Approved
Approved
Maintained at 9% as per Rate
Handbook
Approved with interest rate
adjustments

____________________________
1

This summary does not form part of the Decision nor does it itemize all findings and is not to be relied on for the
purpose of applying or interpreting the Decision.
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1.

INTRODUCTION

1.1

THE APPLICATION

1.1.1

Hydro One Networks Inc. (“Hydro One”, the “Company”, or the “Applicant”) filed an
application dated August 17, 2005 with the Ontario Energy Board (the “Board”) under
section 78 of the Ontario Energy Board Act, 1998; S.O. c.15, Schedule B, for an order or
orders approving or fixing just and reasonable rates for the distribution of electricity
effective May 1, 2006 (“2006 test year” or “test year”). The Board assigned file number
RP-2005-0020/EB-2005-0378 to the Application.

1.1.2

Appendix 1 contains details regarding some of the procedural aspects of the Application,
including a list of witnesses and a list of parties.

1.2

THE SETTLEMENT CONFERENCE

1.2.1

An initial Issues List was provided to parties with Procedural Order No. 2 on October
18, 2005. On November 28, 2005 a Settlement Conference was held with the objective
of reaching settlement on as many of the topics on the Issues List as possible, and also to
refine the Issues List into a list of actual issues that the Board was to determine. While
no settlement was achieved, a revised Issues List was proposed which included a more
refined list of issues. The revised list also identified a number of topics which would not
be the subject of questioning by the intervenors at the oral hearing. The revised Issues
List was approved by the Board in Procedural Order No. 5.

1.3

THE HEARING, SUBMISSIONS AND EXHIBITS

1.3.1

The hearing took place at the Board offices in Toronto on January 9, 10, 12, 13, 17, 18,
23, 26, 27, 31 and February 6, 7 and 9, 2006.
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arguments, and transcripts of the proceeding are available for review at the Board’s
offices.
1.3.2

The Company’s filing and the record produced was voluminous. The Board deals in this
decision mainly with matters that were raised as issues by parties. Even then, the Board
has summarized the record only to the extent necessary to provide context to its findings.
The absence of Board commentary on other matters of the Company’s evidence should
not be construed by the Company as acceptance of those matters beyond the cost
consequences for the test year.
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2.

REVENUE FROM OTHER SOURCES AND LOAD
FORECAST

The Company’s proposed $965 million distribution revenue requirement is net of revenue from
other sources. The concern about revenue from other sources focused on emergency services
provided to other utilities following unexpected events, such as the hurricanes in the State of
Florida.

The distribution revenue requirement is recovered through the Company’s rate

classification based on the load forecast.

The concerns about load forecasting focused on the

Company’s forecast for customer additions, its load forecast methodology, and the reduction to
the load from Conservation and Demand Management (“CDM”) programs. These matters are
dealt with in turn below.

2.1

IS THE REVENUE FORECAST FROM OTHER SOURCES REASONABLE AND
DOES IT RECOVER COSTS?
2.1.1

The review of this issue focused on the revenues and associated costs of providing
emergency support to other electricity utilities in North America. The specific
area of focus was support provided to the State of Florida during hurricane
seasons in 2004 and 2005. The Company testified that revenues received from
Florida for the services provided were based upon the actual cost to Hydro One.

2.1.2

CCC argued there was no evidence that costs for services provided to other states
and provinces were tracked correctly or that ratepayers were reasonably
compensated for those costs, but also acknowledged that the likelihood of a
windfall was remote. CCC recommended that a variance account be created to
track both costs and revenues associated with the provision of services to other
utilities, so that they can be settled on an annual basis.

2.1.3

The Board accepts the Company's testimony that the revenues generated from
services provided to other North American utilities represent a flow through of
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costs incurred and this activity has minimal impact on Hydro One's ratepayers.
The Board therefore will not require the establishment of a deferral account to
track the costs and revenues for those services.

2.2

IS THE LOAD FORECAST REASONABLE?
2.2.1 SEC raised concerns regarding the forecasting factors used to predict housing
starts and customer additions. The Company predicted a reduction in housing
starts in 2006 despite the fact that housing starts had grown in 2002, 2003 and
2004. The Company also forecast the share of housing starts in its service territory
to be less than in previous years. SEC challenged both aspects of the forecast. It
argued that the Company provided no evidence in support of the predicted decline
in housing starts and the Company erred when it failed to base its calculation of
future customer additions on an examination of the historic relationship between
customer additions and housing starts. SEC asked the Board to find that 13,000
customer additions per year, the average of the last four years, was a more reliable
estimate.
2.2.2 Hydro One responded to SEC’s concerns in an undertaking. Hydro One has
estimated that its share of provincial housing starts will decline from about 12%
in 2004 to 10% in 2006. Hydro One attributes this decline in its share to the
recent growth in the multi-residential segment which occurs primarily in the GTA
and other urban centers (not in Hydro One’s service territory).
2.2.3 For the province as a whole, the current forecast of housing starts by the Canada
Mortgage and Housing Corporation (CMHC Housing Market Outlook, Canada
Edition, Third Quarter 2005) is about 1,000 higher than the Hydro One forecast
included in application. This difference was raised by Board staff. In response
to a Board staff interrogatory, Hydro One calculated the impact assuming the
CMHC forecast for 2006 was correct. The result would be about 1.2 GWh of
additional load for Hydro One Distribution, or only about 0.005% of the total load
in the test year.

-4-
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2.2.4 The Board finds that SEC’s challenge of the Company’s prediction of customer
additions and housing starts was largely anecdotal in nature and provided
insufficient grounds to displace the forecasting factors used by the Company and
the forecasts based upon them. The Company’s estimates were based upon its
experience and specific knowledge with respect to customer additions and its
probable share of provincial housing starts. The Board finds that Hydro One’s
assumption underlying the decline in its provincial share of housing starts is
reasonable. The Board also takes comfort in the fact that Hydro One’s forecast,
for the province as a whole, is relatively close to the more recent CMHC forecast.
2.2.5 The Company’s load forecasting methodology combines elements of consensus
input; mechanical adjustments to models to include changes in economic
forecasts; energy prices; population and household trends; industrial development
and production; residential and commercial building activities; and efficiency
improvement standards. It employs both a monthly and annual econometric (topdown) and end-use (bottom-up) modeling approach, as well as specific
methodology for low voltage, system-connected customers.

The prefiled

evidence described the logarithmic factors used in the regression equation, as well
as the dummy variables applied to adjust for abnormal historical events, such as
the 1998 ice storm and the August 2003 Blackout.
2.2.6 Several parties questioned the use of "dummy variables" in the forecasting
formula as a method of adjusting for unusual events.

Certain intervenors

expressed concerns with a methodology that used 30-year rather than 5-year
historic weather data and the use of dummy variables to adjust the 30-year
weather history for unusual weather events.
2.2.7 Hydro One responded that the use of dummy variables is a well-established and
accepted technique in econometric forecasting, and clarified that dummy variables
were not included to normalize for weather. With respect to the use of 30 year
versus five-year historic weather data, it was Hydro One’s position that its
weather normalization methodology was consistently shown to be very accurate,
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and no compelling evidence or reason had been presented by the intervenors
which warranted changing it.
2.2.8 To order Hydro One to alter or change its proven forecasting methodology, the
Board would require convincing expert evidence supporting the need for change.
No such evidence was led by any of the intervenors.

The use of dummy

variables in econometric analysis is a standard tool and its very purpose is indeed
to increase the fit of the observed data. The evidence indicated a very minimal
variation between forecast loads resulting from the use of the Company’s
methodology and actual loads in the planning years between 1997 and 2004.
Within that reporting period, the weather corrected actual energy consumed was
within one standard deviation of the forecast. The Board therefore accepts Hydro
One’s load forecast of 41,509 GWh for the 2006 test year.

2.3

WHAT IMPACT SHOULD CDM ACTIVITIES HAVE ON LOAD FORECAST?
2.3.1 Another issue associated with the Company’s load forecast was the
appropriateness of the assumed reduction in load that would result from CDM
activities. The Company forecast the reduction in the load to be 194 GWh in the
2006 test year. In reaching this estimate, Hydro One used the provincial CDM
target for 2007 of 5% of peak load or 1350 MW, it assumed that half, or 675 MW,
would be achieved during 2006, with 375 MW attributable to load management
programs and 300 MW attributable to energy efficiency programs. Of the 300
MW, Hydro One estimated its share to be 43.6 MW using Hydro One
Distribution’s share of the Provincial peak in 2004.
2.3.2 The position of intervenors with respect to the forecast reduction varied greatly.
Some parties argued that the load reduction estimate due to CDM was overstated
and it should be reduced or even eliminated. Others argued that it should remain
as proposed in order to support the provincial CDM objectives, and to promote a
conservation culture within Hydro One.
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2.3.3 All parties, including Hydro One, agreed that the reduction estimate was the result
of a statistical dissection of provincial targets, rather than an estimate of
reasonable results from Hydro One CDM programs.
2.3.4 A Board imposed LRAM was suggested by certain intervenors as a means of
protecting the ratepayers and Hydro One from a material difference between the
CDM reduction forecast and the actual reduction.
2.3.5 Hydro One submitted that its commitment to conservation is reflected in the 194
GWh target and that meeting the target, which requires half of the CDM savings
to be achieved in the first two years of the three year program, was a reasonable
and conservative assumption.
2.3.6 Hydro One resisted the inclusion of an LRAM on the grounds that it is premature
to implement an LRAM for the 2006 test year because there is too much
uncertainty respecting the nature of an LRAM mechanism. Furthermore, the
Company is currently unable to predict the market participation rates or to reliably
and cost-effectively measure the impact that CDM programs will have on utility
revenues. It was the Company’s position that LRAM concepts for the electricity
industry should be reviewed in a generic proceeding.
2.3.7 The Board has not been convinced that the reduction in load forecast related to
CDM programs should be changed or eliminated. On balance, the Board favours
the Company’s position on this question. It has the best vantage point from which
to assess the reasonableness of the projects.
2.3.8 The Board acknowledges that electricity utilities are still gaining experience in
forecasting the achievable results of CDM programs. The Board further
acknowledges that the Hydro One's system loads may be impacted by the effects
of CDM programs run by the province and other LDCs.
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2.3.9 While intervenor arguments opposing the CDM factor in the load forecast were
not based upon sound technical evidence, the problem may well have stemmed
from the fact that Hydro One’s CDM forecast was established on provincial
targets and some estimate of how those targets will influence Hydro One loads.
The Board was dissatisfied with the clarity and precision of the determination of
the forecast CDM, and expects Hydro One to provide a more sound analysis of
CDM program details and reduction objectives in future applications.
2.3.10 The Board agrees that the forecast load reduction due to CDM efforts should be
based upon thoughtful expectations of results from a defined CDM program;
however, that is not how the reduction was conceived in this case.
2.3.11 The Board also acknowledges that there appears to be an insufficient
understanding at this time, of the CDM programs and expected participation to
define an LRAM capable of protecting either the ratepayer or the utility.
2.3.12 The Board accepts Hydro One's arguments regarding the complexity of
establishing an LRAM at this time. However, the Board is dissatisfied with
Hydro One’s efforts to evaluate and analyze the quantum of the forecast load
reduction due to CDM programs. The Board understands that Hydro One is not
in direct control of the load reductions that may result from CDM activities of
others, but no other party, except perhaps the OPA, is in a better position to
estimate those effects, and certainly no other party, has a greater interest in doing
so.
2.3.13 Several parties observed that Hydro One needs to internalize a Conservation
Culture and the Board agrees. The Board expects Hydro One to present future
CDM load reduction forecasts with a bottom-up analysis estimating the expected
results of their CDM activities and those of others that affect their loads. The
Board expects Hydro One’s next CDM load reduction forecast, of this order of
magnitude, to include a proposal for an LRAM.
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3.

OM&A AND OTHER COSTS

This chapter deals with Hydro One’s costs of operating its distribution business and includes
operating, maintenance and administration (OM&A) costs, depreciation expenses, income taxes
and other taxes. The issues for intervenors centered around OM&A costs but the Board also
makes findings on the other cost issues.

3.1

OM&A COSTS
3.1.1

Total proposed OM&A costs for the 2006 test year are $423.1 million. Grouped
by category, they are as follows:
OM&A Cost Categories

2006 Total Costs
($ million)

Sustaining

$230.3

Development

$4.9

Operations

$14.3

Customer Care

$101.1

Shared Services and Other Costs

$67.9

Taxes other than Income Taxes

$4.6

Total OM&A

$423.1

3.1.2

The Sustaining OM&A budget represents expenses required to maintain existing
distribution lines and stations facilities.
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3.1.3 The Development OM&A budget funds the analysis needed to expand the system
for meeting load growth.
3.1.4 The Operations OM&A budget represents the annual expenditures required for
the Central Distribution Operations function, operated out of Hydro One’s
Ontario Grid Control Centre.
3.1.5 The Customer Care OM&A work program represents the set of work activities
that are required to provide services to distribution customers, served either under
standard supply or retailer contracts.
3.1.6 The Shared Services and other OM&A programs include the provision of
Common Corporate Functions and Services and Asset Management programs to
support the Distribution business, as well as the maintenance of existing
infrastructure, including business systems, facilities, and information technology.
3.1.7 Taxes Other than Income Taxes consist of property and proxy taxes, and
indemnity payments to the Province.
3.1.8 It was agreed by the parties that all of the above expense groupings would be
subjects to be addressed by witness panels at the hearing. Associated with these
expense groupings were Hydro One’s compensation provisions (including
benefits and pension provisions), Hydro One’s contract with Inergi LP for the
provision of services in several areas and the allocation of common corporate
expenses to Hydro One Distribution.
3.1.9 Based on parties’ submissions, the Board needs to address the following issues:
•

Should there be a reduction in Hydro One’s OM&A costs through either a
general reduction or on line-by-line basis?

•

Are the costs flowing from Hydro One’s contract with Inergi reasonable?

•

Are Hydro One’s compensation, benefits and pension costs reasonable?
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3.2

•

Should the Board order a benchmarking study?

•

Is the proposed methodology of allocating common costs reasonable?

SHOULD THERE BE A REDUCTION IN HYDRO ONE’S OM&A COSTS?
3.2.1 A contextual theme of intervenors’ submissions was that, given the history of
regulation of Hydro One, it is difficult for intervenors and the Board to assess the
reasonableness of the proposed OM&A expenses. Intervenors expressed general
concern with the 10.6% increase in OM&A costs for 2006 on the heels of a
similar increase in 2005 and a 25% increase since 2002. Only two intervenors
made specific recommendations for a reduction in the OM&A budget.
3.2.2 In the view of the CCC, there is no objective evidence that the proposed costs are
either necessary or reasonable without a true baseline and in the absence of
comparison with other utilities.

CCC also noted that Hydro One itself has

acknowledged that its compensation costs are too high. CCC suggested that the
Board reduce the proposed budget by 10% and allow Hydro One to make a
decision where it will make the cuts.
3.2.3 In the Board’s view, while global or envelope reductions to costs proposed by a
utility can be and have served as a practical tool in other circumstances, this
approach is not appropriate in this case. It is true, given the history of regulation
of Hydro One, and its anomalous nature, that there is no solid historical baseline
to compare the proposed costs.

However, Hydro One’s filing, interrogatory

responses and testimony were thorough and this was recognized widely by
intervenors, Board staff and the Board itself. In the circumstances, it would
neither be fair for the utility nor would it be appropriate to forego the opportunity
to establish a baseline for future rate reviews. An arbitrary reduction would in
fact perpetuate the problems perceived by the absence of a baseline. Therefore,
the Board does not accept CCC’s suggestion. The Board has instead assessed the
specific OM&A cost issues that have arisen on their own merits.
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3.2.4 In addition to a $38 million reduction associated with pensions, which is dealt
with elsewhere in this decision, SEC argued that a line-by-line review of the
OM&A costs would support a reduction of $40.2 million. In calculating this
amount SEC used 2002 as the base year, allowed $28.7 million for inflation and
by comparing the proxy amounts with the proposed 2006 amounts, the excess
over the proxy amounts totalled $89 million. The $40.2 million figure was the
result of SEC accepting increases over the proxy amounts for certain categories
on the basis that these were justified by Hydro One’s evidence.
3.2.5 The Board notes that the inflation escalator assumed by SEC is a surrogate, not
the actual inflation escalator experienced by the utility. The Global Insight report
filed in evidence shows that the total cost escalator for OM&A during the period
was about 400 basis points higher than the 8.5% assumed by SEC. Further,
SEC’s analysis ignores the overall increased level of work over time and the
prioritization of work in the test year compared to other years. The analysis also
does not consider improvements in service quality. For the above reasons, the
Board does not accept SEC’s suggested cost reductions.
3.2.6 The issue of benchmarking OM&A costs with other utilities was raised by several
intervenors. The Board deals with this item later in this chapter in conjunction
with benchmarking beyond OM&A costs.
3.2.7 By way of general comment, while this first review of Hydro One’s OM&A
budget proved daunting for the intervenors and the Board, it is the Board’s view
that this proceeding has provided a good base for future examination of OM&A
costs, which will permit a more rigorous assessment of OM&A costs in the future.
It is expected that Hydro One will be mindful of, and guided by, concerns raised
by intervenors as it is preparing future rate filings.
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3.3

ARE THE COSTS FLOWING FROM HYDRO ONE’S CONTRACT WITH
INERGI REASONABLE?
3.3.1 Hydro One has entered into an outsourcing agreement with Inergi LP, a nonaffiliate, to receive a range of services starting March 1, 2002 in the areas of
Information Technology, Customer Care, Settlements, Supply Management,
Payroll, and Finance (“Base Services”). Under the agreement, Inergi is committed
to provide Base Services for a fee of $122.5 million in the first contract year,
assuming performance remained at historical service levels and volumes remained
unchanged, and declining in real terms over the 10 year term of the agreement by
30%. Inergi fees for Base Services payable in any given year vary according to
agreed changes in volume and scope. In addition to Base Services and ongoing
services added to the arrangement from time to time, Inergi also provides short
term Project services at predetermined rates. Hydro One owns substantially all
assets involved in Inergi’s delivery of Base services. In 2006, Hydro One expects
to pay a fee of $115.6 million for Base services.
3.3.2 The arrangement involved the transfer of 913 Hydro One employees to Inergi. Of
these employees, 569 were represented by the Power Workers Union and 277 by
the Society of Energy Professionals. The remaining 67 were not represented by a
bargaining union.

It was agreed that Hydro One would be responsible for

supplementary pension costs and post retirement benefit costs for the transferred
employees.
3.3.3 The agreement provides for benchmarking of fees in contract years 3, 6, and 9 and
downward adjustment of pricing in the event the benchmarking exercise
determines the bundled pricing of Base Services is not competitive.

The

Company issued an RFP for benchmarking but no compliant bids were received
as none of the bidders were capable of completing the benchmarking work on all
lines of business.

P.A. Consulting eventually was awarded the work of

completing an IT Services price benchmarking study.

The report by P.A.

Consulting was filed in evidence in the proceeding. The results of the P.A.
-13-
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Consulting analysis show that Inergi fees for IT service are $0.51 million or
within 1% above the 50th percentile of the Fair Market Value Range.
3.3.4

The Board notes that despite considerable scrutiny regarding the Inergi
arrangement, intervenors did not identify any concerns regarding the selection
process, the terms of the contract and the performance to date. Only CME
suggested that benchmarking processes could be improved. It is the Board’s
assessment that the Inergi contract represents a reasonable strategy by Hydro One
to reduce costs, improve efficiencies and improve focus on the utility’s primary
operations. The Board is satisfied that the cost consequences flowing from the
Inergi agreement for the test year are reasonable and therefore approved for
ratemaking purposes.

3.4

ARE HYDRO ONE’S COMPENSATION, BENEFITS AND PENSION COSTS
REASONABLE?
Compensation Costs
3.4.1

A common theme that emerged among intervenors was the utility’s high labour
rates and generally rich compensation levels. Intervenors urged the Board to
reduce compensation costs for ratemaking purposes in the test year or to make it
abundantly clear to the utility that in future, excessive compensation levels will
not be tolerated. Noting Hydro One’s claim that it is a unique utility and cannot
be compared against other utilities, some intervenors suggested that an
independent benchmarking study be undertaken to compare Hydro One’s
compensation with other utilities in the Province.

3.4.2

Hydro One countered that while its compensation costs are high, management is
aware of its obligations and will continue to address the problem. Hydro One
submitted that the Board should find the proposed compensation costs are
reasonable in the circumstances.

3.4.3

The Board notes that the high compensation issue for Hydro One has a
considerable history before this Board, dating back to the Ontario Hydro days.
-14-
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The Board has noted in this proceeding that since the de-merger of Ontario
Hydro, Hydro One has taken a number of steps to control its overall compensation
costs by, for example, instituting a voluntary retirement program, outsourcing, use
of the PWU hiring hall, initiating various cost efficiency programs, holding the
line on compensation increases for management employees and imposing a twotiered pension structure or a pension plan that is less generous for new employees
represented by the Society of Energy Professionals. These are positive steps and
the Board expects the company to continue and enhance such efforts in the future
and report to the Board at the next main rates case. The Board is particularly
concerned about the apparently high labour rates. In this respect, the Board
expects Hydro One to identify what steps the company has taken or will take to
reduce labour rates.
3.4.4 Even so, the comparisons between Hydro One’s cash compensation with certain
other utilities presented by intervenors are of concern.

For example, SEC

calculated that by applying Ottawa Hydro’s compensation costs to Hydro One
employees there would a reduction of about $85 million in Hydro One’s cash
compensation. The Board recognizes that there may be some roughness in the
derivation of that figure and some differences in the profile of the two utilities.
However the contrast between the compensation structures is of concern to the
Board.
3.4.5 The Board will not make an adjustment to the proposed OM&A costs based on
compensation levels at this time but expects the utility to demonstrate in the
future that lower compensation costs per employee have been achieved or
demonstrate concrete initiatives whereby compensation costs will be brought
more in line with other utilities.
3.4.6 VECC noted that none of the $3.4 million in incentive payments paid to
employees have been charged to the shareholder when achievement of target net
income is one of the factors in the criteria for incentive pay. While the Board
does not consider the achievement of net income to be a factor that works only for
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the benefit of the shareholder, as customers also benefit by a financially healthy
utility through higher credit ratings and good service, the Board would be
concerned if this factor predominated compared to the other factors determining
incentive pay. The Board expects Hydro One to file appropriate evidence in the
next main rates case to establish that none of the incentive compensation should
be charged to the shareholder.
3.4.7 VECC also noted that Hydro One includes 50% of bonus payments in the
calculation of pensionable earnings and suggested that the shareholder should be
responsible for part of this liability. The Board notes from the evidence that
approximately one in five government sector companies and half of the nongovernment sector companies listed in the Mercer database consulted by Hydro
One provide this benefit. There is a sufficient number of companies that provide
such benefit for the Board to conclude that it is a reasonable practice and the
Board will not reduce Hydro One’s proposed costs in this regard.
Pension Costs
3.4.8 Hydro One’s pension plan is a contributory, defined-benefit plan. Pursuant to the
Board Decision RP-1998-0001, the utility is allowed to record pension costs on a
cash basis for ratemaking purposes.
3.4.9 Commencing on January 1, 2004, Hydro One Networks (including Transmission)
is required to make annual cash pension contributions of approximately $81
million for the employer-paid portion. In addition, Networks has been paying to
Inergi an annual amount of $7 million related to pension costs for the transferred
employees. A further “top-up” payment of about $24 million became payable to
Inergi beginning January 1, 2005. The “top-up” payment is being paid in 36
equal monthly payments, or $8 million per year.
3.4.10 For Hydro One Distribution, the annual amount to recover pension costs through
rates is estimated to be $38 million. Approximately $19 million in pension costs
were allocated to OM&A and $19 million to Capital projects. In addition, the
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utility had received Board approval to record pension contributions starting in
2004. The disposition of this deferral account is dealt with elsewhere in this
decision.
3.4.11 From its commencement of operations on April 1, 1999 to December 31, 2003,
Hydro One did not incur pension costs due to the Plan surplus. The Company
also used the accumulated Plan surplus to fund negotiated enhancements to
employees in the Plan. The value of enhancements was estimated to be $109
million.
3.4.12 In 2000, Networks introduced a voluntary retirement program. The program was
accepted by 1,401 employees. The cost of the program, $270 million, was funded
out of the Plan surplus at the time.
3.4.13 SEC suggested that ratepayers should not be burdened with any of the costs
associated with the utility’s decision to fund the downsizing from the Plan
surplus. SEC argued that the funding of the $270 million cost of downsizing has
shifted the costs from a PBR period into the post-PBR period. If the funding did
not draw down the Plan surplus, the contribution holiday would have continued
until at least 2007. CME made similar submissions.
3.4.14 The Board notes that neither SEC nor any other intervenor questioned the
prudence of the utility’s initiative to downsize or “right-size” when it emerged
from the former Ontario Hydro. On the contrary, it was accepted as being a
prudent initiative and the Board agrees with that assessment.
3.4.15 The Board agrees with the utility that it is not the withdrawal of the $270 million
that triggered the resumption of company pension contributions. The trigger was
the down turn in the markets combined with lower interest rates which combined
to reduce and eventually place the Plan in a deficit position. However, it is also
true that the $270 million withdrawal advanced the resumption of contributions.
The May 2000 coincident timing of the effective date of the PBR regime and the
effective date of the voluntary retirement initiative may legitimately raise
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questions, but we find no substantiation in SEC’s argument that the utility
knowingly and intentionally used the Plan surplus to shift costs from a PBR
period to a post-PBR period.
3.4.16 Energy Probe argued that the costs associated with the $109 million drawdown
for benefit improvements should not be allowed in rates because it represented an
enrichment of an “already overly-rich” pension and an attempt to enhance the
value of the company by enhancing its intellectual capital prior to the failed Initial
Public Offering (IPO). In Energy Probe’s view, this is a risk that the company
took and that decision should not now burden ratepayers.
3.4.17 The Board notes the statement of Counsel to Hydro One that the cost associated
with the $109 million drawdown for the test year is only about $1 million. In any
event, the Board finds that there is no evidence to substantiate Energy Probe’s
contention that this action was driven by the IPO initiative.

The Board is

convinced by the utility’s argument that the evidence substantiates that the
enhanced pension entitlement were in lieu of pressures by the utility’s unions for
enhanced wages and other benefits.
3.4.18 CME suggested that Hydro One should look into changing its pension plan from
defined benefit to a defined contribution type to avoid funding fluctuations. In the
Board’s view, changes to the type of pension plan selected is a management
decision and likely a result of labour negotiations; as such, and given the cursory
canvas of the matter in this proceeding, the Board leaves decisions concerning the
pension plan to the discretion of Hydro One management. The Board will not
provide any direction to the utility at this time. This does not prevent the utility
from coming forward on its own accord with any plans that it may have in this
regard.
3.4.19 The Board will not reduce Hydro one’s proposed pension costs.
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3.5

SHOULD THE BOARD ORDER A BENCHMARKING STUDY?
3.5.1 Although benchmarking was not identified as a formal issue in the proceeding,
the issue was raised by a number of intervenors in the context of OM&A costs, in
particular compensation and benefits costs, and overall rate levels.
3.5.2 Specifically, SEC submitted that the Board should direct Hydro One to study the
reasons why its rates are higher than other LDCs, covering both the key external
and internal factors. For each factor, the impact should be quantified and a plan
developed to manage that factor. CCC alleged that Hydro One is selectively
using benchmarking when results favour it and the Board should obtain an
objective assessment of whether or to what extent Hydro One’s costs, or discrete
areas of its operations, can be compared with other utilities. VECC alleged that
Hydro One has used comparisons with external parties and uses these results only
when favourable to it. Both VECC and CCC took the position that Hydro One
should be directed by the Board to undertake formal benchmarking comparisons
with like LDCs and report the results at the next rate proceeding. Support for
benchmarking was expressed by FONOM, Energy Probe, and CME.

PWU

expressed skepticism whether the benefits of such study would outweigh the
effort and cost involved.
3.5.3 Hydro One acknowledged the appeal of benchmarking but cautioned that such
efforts could be expensive and may not be productive in the end. Hydro One
submitted that if the Board wished that a benchmarking study be conducted, it
should be led by the OEB itself as it has the power to compel production of
relevant information from all Ontario utilities.
3.5.4 The Board is of the view that a study comparing Hydro One’s distribution rates
with other LDCs should be ordered only if it is likely that the study would yield
information of value, and with direct application, to the ratemaking process.
Benchmarking Hydro One’s rate levels to those of other utilities would not
produce information which would assist the Board in setting Hydro One’s rates.

-19-

DECISION WITH REASONS

Rate levels are underpinned by costs. It is the causation of relative costs that is at
issue.
3.5.5 The Board recognizes that as part of its ongoing efforts to enhance productivity
gains, Hydro One does engage in benchmarking studies of sorts. However, the
Board also recognizes that a Board direction for the production of a
comprehensive benchmarking study for direct ratemaking, whether it is
undertaken by Hydro One or the Board itself, would involve substantial effort and
expense.
3.5.6 While the Board is not prepared to order a comprehensive benchmarking study,
the Board sees value in a high level benchmarking study for initial review at the
next rate proceeding. The Board directs Hydro One to engage an independent
party to develop a list of comparable North American companies with similar
business models (transmission and/or distribution) and to report on high level
comparative performance and cost information for Hydro One and these
companies. In future rate cases, this information may assist with determination of
areas for a more comprehensive benchmarking review. The Board does not
anticipate that the high level benchmarking study will be overly costly. The Board
anticipates that Hydro One will want to consult with intervenors regarding the
scope of the study. The independent study should be submitted as part of Hydro
One’s next main application for distribution rates. On best efforts basis, Hydro
would also submit the report as part of its transmission rates application for 2007.
3.5.7 In addition, the Board directs Hydro One to engage an independent party to
develop a comparison of labour rates and overtime policies amongst Hydro One,
other comparative Ontario electricity distributors, and other Canadian utilities as
identified in the high level benchmarking study. This independent study should
also be submitted as part of Hydro One’s next main applications for distribution
and transmission rates.
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3.6

IS THE PROPOSED METHODOLOGY OF ALLOCATING COMMON COSTS
REASONABLE?
3.6.1 Hydro One Networks provides common services to Distribution and Transmission
and Hydro One on a centralized basis. The costs of the services and assets are
assigned to business units on the basis of cost causation. Where possible, these
costs are directly assigned. Otherwise, they are allocated based on cost drivers
and other methods. Hydro One’s evidence described the assignment or allocation
of these common costs as well as the derivation of the overhead capitalization
rate, which determines the assignment of overhead costs to capital expenditures.
In support of its proposals, Hydro One filed a study by R.J. Rudden Associates.
3.6.2 The results of the Rudden cost allocation approach for all common costs are
shown in the table below.
Total Common Costs, 2006
Allocation to Transmission, Distribution and Other
($ million)

Function/Service

Total

Transmission

Distribution

Other

Common Corporate
Functions & Services
Asset Management

210.7

81.2

112.7

16.8

91.1

51.8

39.3

0

Operating

37.0

26.5

10.5

0

Customer Care
Management

7.0

2.0

5.0

0

Total

345.8

161.5

167.5

16.8

3.6.3

Hydro One requested that the proposed methodology in the Rudden study be
accepted for purposes of setting distribution rates. Hydro One also indicated that
if accepted, the methodology would be used in the pending transmission rates
proceeding.
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3.6.4 VECC noted that the costs allocated to Hydro One Inc., the holding company,
appear to be understated as they only represent 0.6% of the total common costs
and only 2% of the total corporate costs. The proposed methodology does not
assign any Board costs to the holding company or any of the costs associated with
the President and CEO’s office, even though the Board oversees Hydro One Inc.,
as well as the subsidiaries, and the President and CEO holds that position for both
Hydro One Inc. and Hydro One Networks.
3.6.5 VECC acknowledges that its concerns regarding costs allocated to the parent
company are influenced by VECC’s experience with Ontario’s gas utilities.
Hydro One notes that, Hydro One Inc. only has regulated subsidiaries and there is
no reason to assign more costs to it. The Board accepts Hydro One’s explanation
as reasonable at this time and will not make any adjustments to the Rudden
methodology in this regard.
3.6.6 VECC also questioned the use of cost drivers based on the size of the entity rather
than on effort expended, and the possible lack of transparency in demonstrating
compliance with the Affiliate Relationships Code.
3.6.7 The Board notes that all intervenors accepted the Rudden study as a fair and
balanced approach to allocate joint costs and the Board agrees with that
assessment.
3.6.8 The Board therefore accepts the recommendations contained in the Rudden study
and accepts the costs flowing to Hydro One Distribution for purposes of setting
2006 rates. The Board also considers it reasonable for the Company to employ
the Rudden methodology in the pending transmission case. As noted by SEC, this
should not prevent parties from raising issues that were not raised in this
proceeding.
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3.6.9 VECC also noted that there may be double recovery of costs from both the
Transmission and Distribution customers until such time as the rates for both are
based on the same cost methodology. Hydro One acknowledged that this is an
issue. The Board agrees. In the Board’s RP-2005-0501 decision of February 22,
2006 finding that an earnings/sharing mechanism shall apply to 2006 excess
revenues for Hydro One Transmission, the Board addressed this issue by stating
the following:
“While the final disposition of the cost allocation issue in the
distribution hearing, has not been made at this time the Board wishes
to consider the potential for double recovery of certain costs by Hydro
One in the 2006 rate year, by having the costs of certain activities and
assets included in both the existing rates of transmission, and the new
rates of distribution.
To avoid that unreasonable result, the Board orders Hydro One
Transmission to report revenue changes for the 2006 rate year
resulting from the Board’s decision on cost allocation in RP-20050020 / EB-2005- 0378. The report will be reviewed with the objective
of crediting the resultant cost allocation adjustment to transmission
customers in the 2007 rate application.”
3.7

DEPRECIATION EXPENSES
3.7.1

In its previous revenue requirement rates case (RP-1998-0001), Hydro One was
directed to file an independent Depreciation Study with its next revenue
requirement application, which it did. The study, performed by Dr. Ron White of
Foster Associates Inc., yields depreciation expenses of $152.3 million in the test
year, compared to $161.2 million using the existing methodology. If Hydro One
had used the depreciation rates in the Handbook, the expense for 2006 would be
$247.4 million. The proposed depreciation rates yield a lower expense of $8.9
million over the existing rates and $95.1 million over the Handbook rates.
Intervenors had indicated that they would not cross examine on the issue.
Therefore, Hydro One was not required and did not produce witnesses to testify to
the Depreciation Study.
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3.7.2 The Board accepts the costs flowing from the Depreciation Study for purposes of
setting rates in the test year. Such approval should not be construed as Board
acceptance of each specific recommendation contained in the study or that the
study should form the definitive basis for depreciation studies for other electricity
distributors.

3.8

TAXES
3.8.1 Hydro One’s cost of service includes provisions for Payments in Lieu of Income
Taxes (PILS), Capital Tax and Large Corporation Tax, all paid to the Province of
Ontario. The Company provided its estimates for these tax payments for 2006.
No intervenor objected to the Company’s estimates.
3.8.2 The Board accepts the Company’s method of calculating these tax provisions,
subject to any adjustments that may be required arising from the Board’s findings
on revenue and cost items in this decision. In a communiqué of December 2005,
the Board set out the sources of possible changes to the tax provision for 2006,
such as changes in income tax rates, and authorized the establishment of a
variance account to capture these differences.
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4.

RATE BASE

Hydro One’s distribution rate base for the 2006 test year is made up of a forecast of net plant
(calculated as a mid-year average) and a working capital consisting of an allowance for cash
working capital and materials and supplies inventory. Hydro One’s proposed rate base for the
2006 test year is $3.7 billion as shown in the table below.
2006 Rate Base
Rate Base Component

2006 Test Year ($ Millions)

Gross Plant

$ 5,550.0

Accumulated Depreciation

$ (2,126.7)

Net Plant

$ 3,423.3

Cash Working Capital

$ 265.6

Materials and Supplies Inventory

$ 22.9

Total Rate Base

$ 3,711.7

The specific issues that arose and need to be addressed by the Board are as follows:
•

Cash Working Capital

•

Capital budget

•

Adequacy of expenditures to reduce line losses

•

Allowance for funds used during construction
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4.1

•

Overhead Capitalization

•

Adequacy of funding for Service Quality Performance

CASH WORKING CAPITAL
4.1.1 The issue before the Board concerning cash working capital is whether the
methodology used to produce the result is appropriate and whether the result itself
is reasonable.
4.1.2 In 1999, the Board issued a directive to Hydro One in its RP-1998-0001 order,
requiring that it perform a lead/lag study in preparation for its next distribution
rate hearing. Navigant Consulting (“Navigant”) was selected by Hydro One to
conduct the study. The Navigant report, (“Navigant study” or “lead/lag study” or
“study”) was filed by Hydro One as part of the Application. Hydro One accepted
all of the recommendations in the study without changes.
4.1.3 The lead/lag study calculated cash working capital using a methodology different
than that contained in the Handbook. The net cash working capital allowance of
$265.6 million for the 2006 test year requested by Hydro One represents 11.6% of
Hydro One’s OM&A and Cost of Power expenses, and is approximately $54.5
million lower than it would have been if the Handbook methodology had been
used, resulting in a $5 million reduction to the 2006 revenue requirement.
4.1.4 While the amount requested is lower than the amount resulting from the
application of the Handbook, it does represent an increase of $76.7 million over
the $188.9 million approved by the Board in its RP-2000-0023 decision.
According to the study, the increase relative to 2000 is primarily accounted for
by: an increase in total cost of power, an increase in controllable expenses of
$1,027 million, and the inclusion of four additional items that are not included in
working capital as set out in the Handbook methodology. These additional items
are removal costs, environmental costs, taxes, and interest on long-term debt.
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4.1.5 The issue of security deposits and their inclusion in the calculation of cash
working capital was the subject of some discussion. The Handbook (section 5.4)
does not require an adjustment for customer security deposits in the calculation of
the cash working capital. The Navigant study made no express recommendation
regarding the treatment of security deposits collected from customers by Hydro
One and did not use these deposits as an offset in the determination of working
cash allowance.
4.1.6 Hydro One testified that it did not include these deposits in the cash working
capital calculation because the Handbook did not require it and the Navigant
study did not recommend it. Hydro One advised that the funds are kept in
reserve, not used for cash flow purposes, and are placed in its general, not a
segregated, account. Hydro One pointed out that the deposits are not assured; the
Company must be prepared to refund them on short notice, and must pay interest
on the deposits.
4.1.7 The amount of interest payable as set out in the Board’s Distribution System Code
is the prime bank rate less two hundred basis points, which is less than Hydro
One’s cost of debt. Depending on the type of customer, some deposits can be held
for up to seven years. After deducting the interest payable to consumers, which
would be approximately $600,000, the net amount of the cash represented by the
security deposits is $21.2 million.

As the interest rate is lower than the

Company’s cost of debt, Hydro One realizes a benefit of $300,000.
4.1.8 With the exception of the broader approach taken by Energy Probe, intervenors
generally focused their attention on the appropriateness of excluding customer
security deposits from the calculation of working capital requirement.
4.1.9 CCC noted that the Ontario natural gas utilities are required by the Board to
deduct security deposits from cash working capital and stated that, as a forward
test year applicant, Hydro One is not bound by the Handbook, and therefore could
include customer security deposits in the calculation. CCC further submitted that
Hydro One had not justified the exclusion of customer security deposits from the
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working cash allowance calculation, and in the absence of evidence as to why a
contrary position should be taken, Hydro One should follow the practice of the
natural gas utilities.
4.1.10 VECC submitted that, at a minimum, the revenue requirement should be adjusted
for the benefits accruing to Hydro One through the difference in interest rates.
CME agreed with the position put forward by VECC, particularly if there is no
specific obligation placed on Hydro One to segregate the deposits from its other
accounts.
4.1.11 VECC also raised concerns regarding the lead/lag study, noting that there are a
number of material differences between the methodology used by Navigant and
that approved by the Board for Enbridge. VECC submitted that the cost elements
included in Hydro One’s working capital should generally align with those
approved for natural gas utilities. This would lead to the exclusion of interest
costs, capital and income tax, as well as a reduction for customer deposits.
4.1.12 Energy Probe objected to Hydro One using the Handbook to justify the exclusion
of customer deposits and, at the same time, including in the calculation a number
of cost elements that the Handbook specifically excludes. Energy Probe took the
position that any lead/lag methodology employed should be broadly consistent
with that approved for the gas utilities under the Board’s jurisdiction and,
therefore, both inventory and customer deposits should be used in the calculation
of the working capital allowance component of rate base. Energy Probe pointed
out that even though they pay interest on and refund customer deposits, the gas
utilities must reduce the working capital requirements by the amount of customer
security deposits they hold.
4.1.13 Energy Probe was the only intervenor with specific concerns related to the
lead/lag study. In addition to its position that the lead/lag methodology used by
Hydro One should be consistent with that used by all other utilities in Ontario,
Energy Probe raised issues with the apparent internal inconsistencies in the
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lead/lag study and the impact of Retail Settlement Code requirements on working
cash allowance.
4.1.14 Although raised in argument by Energy Probe, the impact of the Retail Settlement
Code was not an issue in this hearing. The Board has insufficient evidence
available from this proceeding to determine what action, if any, is reasonable.
The Board suggests that Energy Probe raise the matter when the Board next
reviews the Retail Settlement Code.
4.1.15 The Board acknowledges the inconsistent calculation of working cash allowance
between electricity and natural gas distributors.

Inconsistencies between the

natural gas and electricity utilities are not uncommon and are often reasonable
based upon the operational differences that exist within the two sectors. In this
case, relief has been requested by intervenors based upon that inconsistency rather
than the merits of excluding or including any of the specific components in the
calculation.
4.1.16 Another argument relied upon by the intervenors to challenge Hydro One’s
working cash allowance calculation was the inconsistencies between the Navigant
and the Handbook methodologies. The Board recognizes the inconsistencies,
however, as a forward test year filer, Hydro One is not required to follow the
Handbook.
4.1.17 Hydro One was directed by the Board to undertake a lead/lag study, and the
Board finds that it acted reasonably when it accepted the Navigant study and its
methodology, even though that methodology is inconsistent in certain respects
with that of the Handbook.
4.1.18 While the Board has concerns about the inconsistencies, the Board finds the
Navigant study to be a well-balanced approach that benefits both the ratepayer
and Hydro One.

The most significant benefit to the ratepayer is a revenue

requirement significantly less than that which would be derived by applying the
Handbook methodology.
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4.1.19 The Board agrees with the intervenors and Board staff that a review of the merits
of either methodology, particularly on the issue of the cost elements excluded by
one but included by the other is warranted. Such a review will take into account
the methodology that has been previously approved by the Board for the natural
gas utilities.

Following this review, the Board will consider whether the

formulaic approach used in the Handbook should be replaced with a revised
version of the Navigant methodology for future rate-making purposes.
4.1.20 Similarly, while the Board accepts the exclusion of customer security deposits
from the working cash allowance methodology in this case, the appropriateness of
the exclusion remains unresolved by this proceeding. The Board may review this
question before issuing the next EDR Handbook.
4.1.21 The Board approves Hydro One’s request for a working cash allowance of $265.6
million for the 2006 test year.

4.2

CAPITAL BUDGET
4.2.1 Hydro One proposed a capital budget of $333.0 million for the test year with
expenditures in the bridge year of $315.5 million.

The capital budget was

presented under the Sustaining, Development, Operations and Shared Services
categories as shown in the table below.
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Capital Expenditures and Budget, 2002 – 2006
($ million)

Category/Year

2002

2003

2004
104.9

Bridge
2005
117.9

Test
2006
119.6

Sustaining

99.4

116.3

Development

100.0

107.1

138.6

141.6

137.2

Operations

3.7

11.1

6.3

3.1

3.5

Shared Services

59.1

45.8

22.2

53.0

72.7

Total

262.2

280.4

272.0

315.5

333.0

4.2.2

SEC argued that capital expenditures should be reduced using the same approach
SEC used in its OM&A reduction submissions. Using a 2002 base with a Pension
adjustment of $19 million, an adjustment for more customer additions, and
adjusting for inflation on the other line items ($45 million), SEC proposed a
reduction in capital expenditures of $64 million, for a 2006 test year total of $269
million.

4.2.3

CCC proposed a 10% reduction in capital expenditures, matching its
recommendation for OM&A costs.

4.2.4

VECC noted that capital spending levels for 2005 and 2006 were significantly
higher than in previous years and expressed a concern that capital expenditures do
not appear to reflect a concern for the price increases that customers will
experience as a result of the increased capital spending. No submissions on the
recommended level of capital expenditures were made.

4.2.5

In reply, Hydro One argued that consideration should be given to the reasons that
capital expenditures are made by Hydro One such as a large increase in customer
connections, and an increase in costs due to a change in the Distribution System
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Code concerning capital contributions as cited in the Capital Budget evidence.
Hydro One cautioned against accepting the argument of SEC to reduce capital
expenditures as planned.
4.2.6 The Board has not been persuaded by intervenor argument that Hydro One’s
capital budget should be reduced from the amount sought. Neither the quantity
nor the nature of the specific capital spending was discredited. Intervenor reasons
for the requested relief were largely anecdotal and did not convince the Board that
adjustments were necessary. The Board finds Hydro One’s proposed capital
budget for the test year to be reasonable.
4.2.7 The balance of this chapter discusses specific capital budget issues that were
raised by intervenors.

4.3

ADEQUACY OF EXPENDITURES TO REDUCE LINE LOSSES
4.3.1 In 2005, Hydro One commissioned Kinetrics Inc. to carry out an independent
assessment of the technical losses on Hydro One’s distribution system (the
‘Kinetrics study’). The Kinetrics study recommended the implementation of a
Distribution Loss Reduction Program with spending of $12.75 million over a two
year period (2006 and 2007). Hydro One proposed to spend only $8 million on
this program. The issue was whether or not Hydro One’s capital expenditures
should be increased by $4.75, which was comprised of and increase of $1.45
million for 2006 and for 2007 increased by $3.3 million.
4.3.2 Hydro One's rationale was that the proposed lower level of spending of $8 million
would result in higher savings per dollar spent and that Hydro One intends to
pursue the remaining opportunities in the future. With regard to the expenditures
related to shunt capacitor and phase balancing, Hydro One provided three reasons
for its resistance to moving ahead with the full budget immediately: 1)
incremental power outages resulting from line work; 2) impact on customers; and
3) equipment availability and staff availability issues, training of staff and
managing the larger project in a compressed timeframe.
-32-

DECISION WITH REASONS

4.3.3 Intervenor submissions in support of the full implementation of the Kinetrics
study recommendations focused on the net savings associated with reduction of
line losses, the relatively small size of the incremental program viewed in light of
Hydro One’s ability to manage such programs, the need to support energy
reduction objectives, and the usefulness of the program as a tool to internalize a
conservation culture.
4.3.4 Hydro One argued that the implementation of some or all of a consultant’s
recommendations was purely a management decision, and interference would
represent micro-management of the Company's affairs. The Company further
argued that it could not prudently spend the balance of the $4.75 million in the
time frame requested, and that the timing of the expenditure, not the expenditure
itself, was the issue.
4.3.5 Hydro One denied that its decision to implement only part of the Kinetrics line
loss recommendation reflected a lack of commitment to CDM and a conservation
culture. Hydro One maintained that the decision to undertake part rather than all
of the recommendations reflected an attempt to use ratepayers’ money wisely, and
reflected prudent management decisions made by those with practical experience
and knowledge of the problems involved in fully implementing the
recommendations.
4.3.6 In considering this issue, the Board has reviewed its conclusions contained in its
recent decision on Generic CDM Programs by Electricity Distributors (LDCs),
RP-2005-0020/EB-2005-0523, dated March 3, 2006.
4.3.7 Relevant conclusions taken from pages 8, 9 and 10 of the decisions are presented
below:
•

The Board, in a rate case, has the authority to direct that CDM expenditures be
increased or decreased.
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•

A utility’s expenditures are presumed to be prudent and there is an onus on
those challenging them to demonstrate the lack of prudence

•

LDC expenditures should be presumed to be prudent unless they are
demonstrated to be unreasonable.

•

The examination of the investments on the basis of the TRC Test may not be
the end of the matter. The utility may have good reasons why it cannot carry
forward an investment.

•

The Board would not order any spending above the level proposed by the
LDC’s in the 2006 rate cases.

4.3.8 While this Board Panel recognizes that it is not obligated to find similarly in this
case, it has not found sufficient reasons to adopt any conclusions different from
those expressed above.
4.3.9 The Board finds that Hydro One acted thoughtfully and prudently with respect to
delaying the implementation of the total recommendation of the Kinetrics study,
to a timeframe beyond this 2006 rate application. The utility provided good
reasons why it could not carry forward the incremental line loss reduction
investment in the time frame recommended, primarily related to resources and
resource management. The Company in reply argument indicated that they would
undertake all of the Kinetrics study recommendations as soon as it was feasible to
do so.
4.3.10 The Board does accept the submissions of intervenors regarding the expected
benefits of the $4.75 million expenditure and directs Hydro One to include in its
next main rates case filing a budget and a work plan to implement all the costeffective line-loss reduction suggestions contained within the Kinetrics study. If
Hydro One concludes that any of the recommendations in the Kinetrics study
should not be implemented, it must clearly demonstrate the reasons for that
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position, and an accompanying budget and work plan for its preferred
implementation plan.

4.4

ALLOWANCE FOR FUNDS USED DURING CONSTRUCTION
4.4.1 Allowance for Funds Used During Construction (AFUDC) refers to the costs
associated with financing the capital projects that have yet to be recognized in rate
base. Hydro One Distribution applied to use its calculation of a pre-tax Weighted
Average Cost of Capital (WACC) as the rate for AFUDC. This pre-tax rate of
8.9% resulted in $6.5 million being added to capital expenditures in the test year
and therefore rate base. Hydro One calculated the post-tax AFUDC rate at 7.02%
but interpreted the Board’s 2006 Rate Handbook Report as allowing the use of a
pre-tax WACC.
4.4.2

VECC submitted that the use of the term WACC generally refers to an after-tax
number. It also referred to the Board’s Distribution System Code which states in
APPENDIX B Methodology and Assumptions for an Economic Evaluation, page
2: “A discount rate equal to the incremental after-tax cost of capital based on a
prospective capital mix, debt, and preference to the cost rates and the latest
approved rate of return on common equity.” VECC did not provide a
methodology for this after-tax calculation; it just referred to the Distribution
System Code. The discounted cash flow approach is applicable to determining
contributions from customers, and perhaps in ranking capital proposals.

4.4.3

The Board’s 2006 Rate Handbook Report suggests that WACC be used as the
AFUDC rate but the report does not indicate whether the rate would be calculated
on a pre-tax or on a post-tax basis, or how the calculation would be made. In the
absence of a prescribed method in the Rate Handbook, the Board finds it
appropriate to adopt the same method used for gas utilities which relates to
interest during construction based on forecast actual borrowing costs. These
costs, or rates, may have been decided by the Board in the case, or approved as
part of a settlement agreement.
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4.4.4

The Board therefore directs Hydro One to recalculate the AFUDC using a rate of
6.2%, which is the Company’s blended long-term debt rate. In the generic cost of
capital review to be held in 2006, the Board may consider an appropriate
methodology for the determination of AFUDC.

4.5

OVERHEAD CAPITALIZATION
4.5.1 In its original evidence, Hydro One applied for capitalized overhead of $48.4
million to be added to distribution rate base in the 2006 test year, reflecting a
capitalization rate of 17% contained in the Rudden study. Through an update, the
capitalization rate was changed to 15.9% resulting in an adjusted $46.5 million
capitalized overhead to be added to rate base. The Applicant noted that, as
recommended in the Rudden study, the calculation for overhead capitalization
will be done afresh every year, and an appropriate amount will be trued-up in the
following year.
4.5.2 No intervenor took issue with the methodology, results or recommendations in the
Rudden study or Hydro One’s proposals.

The Board accepts the cost

consequences for the test year flowing from the Rudden study and the study’s
recommendations and also accepts Hydro One’s truing-up proposal as reasonable.

4.6

ADEQUACY OF EXPENDITURES FOR SERVICE QUALITY PERFORMANCE
4.6.1 There were two issues raised concerning the service quality and performance:
Will the service quality targets of Hydro One be maintained with the proposed
levels of spending; and, should Hydro One increase investment in the Greater
Sudbury Area to improve service quality?
4.6.2 With regard to the first issue, the evidence shows that Hydro One met most of its
reliability performance targets and that it intends to increase its spending in areas
that would improve its reliability and performance, such as the vegetation
management program.
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4.6.3 With regard to the second issue, anecdotal evidence provided by the witness for
Greater Sudbury suggested that there is a higher service quality level provided to
area residents served by the local municipally owned utility than that provided to
residents served by Hydro One.
4.6.4 Evidence provided by Hydro One indicated that there is little material difference
in the reliability indicators between customers served by Hydro One and those
served by Greater Sudbury Hydro. This evidence also indicated that even if there
are differences in the service reliability indicators, Hydro One advised that
allocating resources to elevate performance standards above the norm in one part
of the system would need to be subsidized by other customers, which would be
inequitable and unfair to those customers.
4.6.5 The Board has not been convinced that service quality indicators for Hydro One’s
customers in the Greater Sudbury Area are any different than those of Hydro
One’s other customers, and thus the Board has not been convinced that any
additional investment is required by Hydro One to improve service quality in the
Great Sudbury Area. In making this finding, the Board found no evidence to
suggest that service quality targets of Hydro One will not be maintained based
upon the proposed level of spending.
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5.

CAPITALIZATION AND COST OF CAPITAL

This chapter deals with the capitalization of Hydro One distribution’s rate base and cost of
capital for the 2006 test year. Hydro One’s proposed capitalization and cost of capital for the
purpose of setting 2006 rates are shown in the table below.
Capital Structure and Cost of Capital, 2006
Instrument

$ Millions

%

Cost Rate (%)

Return (%)

Long-Term Debt

1,994

53.7

6.24

3.35

Unfunded Short Term Debt

233

6.3

3.33

0.21

Preference Shares

149

4.0

5.50

0.22

Common Equity

1,336

36.0

9.00

3.24

Total

3,712

100.0

7.02

Third party public investors hold all of the debt issued by Hydro One Inc. When it filed its
application, Hydro One had $99 million in preference shares allocated to support the Distribution
operation. In its application Hydro One stated that an additional $38 million in preferred shares
would be issued by Hydro One Distribution during 2005 to maintain the preference shares at 4%
of the capital structure.
The Capitalization and Cost of Capital issues that arose in the proceeding and which need to be
determined by the Board are as follows:
•

Should the deemed common equity component be reduced to 35% from 36%?

•

What is the appropriate rate of return on common equity?
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5.1

SHOULD THE DEEMED COMMON EQUITY COMPONENT BE REDUCED TO
35% FROM 36%?
5.1.1 Hydro One proposed to continue its present capital structure of 60% debt, 4%
preference equity and 36% common equity as approved in the RP-2000-0023
decision. The Board’s 2006 Rate Handbook establishes a deemed capital structure
of 65% debt and 35% equity for a company of Hydro One’s size.

Hydro One

claimed that its proposal was consistent with the Board’s Handbook as the
debt/equity structure for Ontario electricity distributors remained the same in
2006 as in the 2000 Handbook and Hydro One’s proposed capital structure
remained the same in 2006 as in 2000.
5.1.2 Only two intervenors commented on this issue.

CCC accepted the capital

structure as proposed but noted an apparent inconsistency in Hydro One’s
position in that it argued the Handbook should not be followed when the Board
considered capital structure but should be followed when the Board considered
the rate of Return on Common Equity (“ROE”).
5.1.3 Energy Probe agreed that Hydro One’s position was inconsistent. Energy Probe
noted that the capital structure prescribed in the Rate Handbook for a utility the
size of Hydro One was 65% debt and 35% equity, and argued that Hydro One
should also have a deemed structure that includes a 35% equity component.
Energy Probe argued that by proposing an equity portion higher than that in the
Handbook, Hydro One was implying that the Company’s risk profile is higher
than other utilities of its size.
5.1.4 Hydro One noted that it has an actual debt/equity structure consisting of 36%
common equity and this structure was approved by the Board in two previous rate
applications.
5.1.5 The Board finds that the capital structure of Hydro One, for the purposes of 2006
rates, will remain unchanged. As Hydro One asserted, the Board has approved the
proposed capital structure in two previous rate applications and there is no
evidence that a change is required. Also, a change in the capital structure must
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generally require a review of the equity risk premium embodied in the authorized
rate of return. In any event, the Board plans to hold a generic proceeding on cost
of capital this year and it is appropriate that changes to Hydro One’s capital
structure await the results of that proceeding.

5.2

WHAT IS THE APPROPRIATE RATE OF RETURN ON COMMON EQUITY?
5.2.1 Hydro One requested a ROE for the 2006 test year of 9%, which is the stipulated
rate in the Rate Handbook.
5.2.2 Certain intervenors argued that the 9% ROE set out in the Handbook applied only
to historical test year filers, not to those distributors that made applications based
on a forward test year. They argued that the ROE should be changed by updating
the bond yield data that were used to determine the rate of return in the
Handbook. The resultant rate would be 8.3%. Hydro One maintained that the
Handbook does not distinguish between past and future test years, and that it
would inequitable to charge some ratepayers a different return on equity
depending on whether the utility chooses to file on an historic or future test year.
5.2.3 Hydro One maintained that the ROE should be 9%. However, Hydro One and
most intervenors agreed that if the economic indicators were to be updated, the
equity risk premium should also be updated. That is, any change in the bond yield
from the previous level underpinning the previous rate of return authorized by the
Board should be multiplied by the .75 factor stipulated in the formulaic approach
that had been previously been adopted by the Board. This approach was outlined
by Kathleen McShane of Foster Associates in a January 19, 2006 document that
was filed in the proceeding. Using this approach and based on December 2005
data, the calculated rate of return on common equity would be 8.65%.
5.2.4 Hydro One did not agree with this return. Hydro One argued that the bond yield
data that determined the 9% rate were current for April 2005, the same time frame
used in the determination of the other data in the application. Therefore, if the
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bond yield data were to be updated,

Hydro One maintained that other debt

parameters and other costs should be updated as well.
5.2.5 Hydro One made reference to the financial markets’ expectations that the ROE
would be 9%, but did not provide any details of the effects of not meeting market
expectations.
5.2.6 The Board agrees with Hydro One and most intervenors that if the ROE were to
be updated from that in the Handbook, then the equity risk premium should be
adjusted in accordance with the formulaic approach that has been used historically
by the Board. However, it is not clear that the updates should end there. Hydro
One argued that if the Company had been aware that the ROE would be disputed,
it might have filed evidence questioning the method of calculating ROE. In fact,
in this case, very little evidence was provided to justify an ROE different than that
in the Handbook. The evidence that was provided arose in the Toronto Hydro
Distribution Rates case, RP-2005-0020/EB-2005-0421.

No witness was

examined on the evidence that was provided in the instant case or in the Toronto
Hydro case. The Board believes that it has insufficient evidence before it to
confidently calculate the appropriate ROE.
5.2.7 We also note that the Report of the Board on the Handbook states:
“Several parties commented on the certainty that the updated but preset return on equity and debt rates would provide to distributors, their
shareholders, the financial community, and customers. The Board
concludes that the simplicity and certainty provided by alternative 1,
which is the predetermined and fixed rate on equity, are attractive
attributes.”
5.2.8 It is reasonable for Hydro One and other parties to expect, in this matter, that they
could rely on the certainty mentioned in the Report, regardless of whether they
used a forward test year application.
5.2.9 The Board finds that the ROE for 2006 will be 9.0%. It is in the Board’s plans to
examine the question of ROE in a generic proceeding in the near future.
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5.3

SHOULD MORE RECENT INTEREST RATE FORECASTS BE USED
DETERMINE THE COST OF NEW PROPOSED DEBT?
5.3.1 This issue primarily arose as a result of the ROE question.
5.3.2 Consistent with the decision not to update the interest rate data for the ROE, the
Board finds that the debt rates should not be updated for 2006 rates.
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6.

REGULATORY ASSETS AND DEFERRAL /VARIANCE
ACCOUNTS

Hydro One applied for the recovery of Regulatory Asset Deferral Accounts in the amount of
$103.7 million. The Regulatory Assets claimed are dealt with in two groups: Pre-authorized
accounts with previous prudence review ($6.6 million) and Pre-authorized accounts without
previous prudence review ($97.1 million).
Hydro One forecast the values in both types of accounts up to April 30, 2006, consistent with the
practice of the other distributors in filing their 2006 distribution rate applications for final
Regulatory Asset recovery.

6.1

PRE-AUTHORIZED ACCOUNTS WITH PREVIOUS PRUDENCE REVIEW
6.1.1

As is the case with other electricity distributors, Hydro One incurred costs
preparing for and making, the transition to the competitive market which opened
in May 2002.

Hydro One was authorized to record such costs in several

Regulatory Assets accounts which also included the Retail Settlement and Retail
Costs Variance Accounts. There was also a Low Voltage Costs Account dealt
with previously by the Board in Hydro One’s Low Voltage facilities application.
The Board dealt with the disposition of the December 31, 2003 balances in the
above accounts in its RP-2004-0117/0118 decision and order.
6.1.2

The net total balance which has accumulated since January 1, 2004 in these preauthorized accounts is forecast to be $6.6 million at April 30, 2006, which
consists of a $58.9 million credit in the Retail Settlement and Retail Costs
Variance Accounts, a $63.3 million debit in the Low Voltage Costs account and a
$2.3 million debit in the Rural and Remote Protection Account. The forecast
balance reflects interest at the rate of 7.71% as per the RP-2004-0117/0118
Decision. Hydro One is proposing recovery over a four year period from May 1,
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2006 to April 30, 2010. Hydro One proposed to allocate and recover the balance
in the same way as the Board had previously approved.
6.1.3 With one exception, no intervenor took issue with Hydro One’s proposals. VECC
argued that the 7.71% interest rate applied to these and other accounts is too high
and suggested that the interest rate be reduced to no more than 5%.
6.1.4 Subject to the finding below, the Board accepts Hydro One’s proposed amounts
and method of recovery.
6.1.5 The Board accepts the proposed 7.71% interest rate for balances to April 30, 2006
as that rate was previously approved by the Board for these Regulatory Asset
accounts. However, as the balances in these accounts will be crystallized and
transferred to Account 1590 as of May 1, 2006, the Board needs to determine the
appropriate interest rate for electricity distributors to apply from that date forward.
That rate will be prescribed by the Board following a consultation process in the
near future. This process will also deal with the interest rate to be applied to all
deferral and variance accounts post May 1, 2006.

6.2

PRE-AUTHORIZED ACCOUNTS WITHOUT PREVIOUS PRUDENCE REVIEW
6.2.1 The accounts noted below have been pre-authorized by the Board but no prudence
review was undertaken until this proceeding.
Pension Costs
6.2.2 By decision dated July 14, 2004 (RP-2004-0180), the Board approved the
authorization of a deferral account capturing pension costs but noted that it would
address the prudence of such costs as part of this proceeding. The forecast
balance for April 30, 2006 is $90.6 million, including interest at the rate of 7.71%.
Hydro One proposed that distribution revenue be used as the basis for allocating
and recovering the recorded amount from customer groups.
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6.2.3 The Board has dealt with the prudence of the recorded pension costs in Chapter 3
of the decision. However, the Board notes that by letter dated February 20, 2006
to electricity distributors, the Board indicated that the interest rate to be applied to
the pension deferral account would be 3.88%. The Board therefore directs Hydro
One to recalculate the interest using 3.88% instead of 7.71%.
OEB Costs Deferral Account
6.2.4 In a letter dated December 20, 2004 to electricity distributors, the Board
authorized the establishment of a deferral account to record OEB costs
assessments that may not be included in rates.

Hydro One calculated the

difference to be $1.2 million based on the Board’s invoice for its 2004 fiscal year
and $3.9 million for its 2005 fiscal year. The April 30, 2006 balance is forecast to
be $5.2 million and includes interest at the rate of 5.75% specified in the Board’s
December 20, 2004 letter to all electricity distributors. Hydro One proposed that
distribution revenue be used as the basis for allocating and recovering the
recorded amount from customer groups.
6.2.5 VECC argued that the costs claimed in the OEB Cost Assessment account should
be reduced to reflect amounts already included in the rates of Hydro One’s
acquired electricity distributors. While the Board accepts the principle advanced
by VECC, the Board finds that there is not convincing evidence that there is
indeed double counting. In any event, even if some of the OEB assessment costs
were reflected in some of Hydro One’s acquired electricity distributors, the total
amount would be inconsequential to Hydro One’s total revenue requirement. The
Board accepts the Company’s proposed amounts and method of recovery.
MEU Rate Mitigation
6.2.6 In its March 15, 2005 decision (RP-2005-0014 et al) the Board directed Hydro
One to adjust its proposals to reflect certain rate mitigation to its acquired
electricity distributors and to capture the revenue shortfall in a deferral account.
The forecast balance to April 30, 2006 is estimated to be $1.2 million, including
interest at the rate of 7.71%. Hydro One proposed that the recorded amount be
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allocated and recovered from its acquired electricity distributors on the basis of
distribution revenue.
6.2.7 The Board accepts the Company’s proposed amounts and method of recovery
with the following exception. The Board did not specify a rate of interest when it
authorized the establishment of this account. The Board-approved rate of interest
for deferral accounts at or around that time was the 5.75% rate applied to the OEB
Costs Deferral Account. The Board therefore directs Hydro One to recalculate the
interest using 5.75% instead of 7.71%.

6.3

VARIANCE ACCOUNTS
6.3.1 Hydro One requested approval to establish new variance accounts for:
•

Smart Metering – This account would track the costs related to expenditures
for implementing smart meters to comply with government directions.

•

Standby Rates - This account would capture the revenue from applying a new
standby charge to customers who will use the services of Hydro One when
their own generation facilities are out of service.

•

OEB Cost Assessment Differential - This account would track the incremental
OEB assessment costs for 2006.

•

Loss of Revenue for Distributed Generation - This account would track the
distribution revenue loss resulting from Distributed Generators locating in
Hydro One’s service territory.

6.3.2 No intervenor objected to the Company’s proposals.
6.3.3 Except for Smart Metering and Loss of Revenue for Distributed Generation, the
Board authorizes Hydro One to establish the variance accounts as proposed.
6.3.4 With respect to the proposed Smart Metering variance account, the Board’s
Generic Decision of March 21, 2006 dealing with certain generic matters
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pertaining to the establishment of 2006 rates for electricity distributors contains a
finding relevant to the Company’s request. Hydro One did not file a specific
smart meter investment plan or request approval of any associated amount in
revenue requirement. In this situation, the Generic Decision provides that an
amount determined as $0.30 per residential customer per month should be
reflected in Hydro One’s rates.

The Board finds in this Decision that the

recovery of this increase in the revenue requirement amount, as determined
above, will be allocated to all metered customers and recovered through the
applicable monthly service charge.

This increment shall be reflected in the

monthly service charges contained in the Tariff of Rates and Charges to be filed
by Hydro One. The Board therefore rejects the Company’s specific proposal for a
variance account but notes that the Generic Decision on 2006 EDR specifies that
capital and operating variance accounts will be established for smart meter
expenses. The Decision states that the Board will provide specific details
regarding the establishment of the accounts.
6.3.5 While the Board approves the proposed Standby Rates variance account, the
Generic Decision provided that existing and proposed standby rates should be
declared interim upon the effective date of the rates approved in this decision.
Given that Hydro One proposes to introduce a standby rate, this rate shall be
interim.
6.3.6 With respect to the proposed Loss of Revenue for Distributed Generation variance
account, the Board’s Generic Decision stated that it is premature at this time to
establish such accounts and that this matter can be addressed at the time the Board
considers a standard methodology for standby rates.
6.3.7 There were suggestions by intervenors for the Company to establish certain other
deferral or variance accounts. The Board has dealt with these requests elsewhere
in this decision. None of the suggestions were accepted by the Board.
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7.

RATE IMPACTS AND HARMONIZATION

Hydro One’s evidence dealt extensively with the allocation of the revenue requirement to its
customer groups and with the various other rates and charges. Intervenors either accepted or did
not object to the Company’s proposals, except on the matters of the Company’s harmonization
plans for the Acquired utilities and the proposed rates for line losses. The Board deals with these
matters below as well as with the Company’s proposals regarding rate mitigation.

7.1

ARE THE BILL IMPACTS AND MITIGATION PLANS APPROPRIATE?
7.1.1

The total bill impacts resulting from the Company’s proposals were based on the
commodity price for RPP eligible customers of 5¢/kWh for the first 750 kWh and
5.8¢/kWh over 750 kWh. For RPP ineligible customers, commodity costs were
assumed to be 5.2 ¢/kWh when calculating the class average impact.

7.1.2

For Hydro One legacy customers, the requested change in the revenue
requirement results in an approximate 6% increase in the total bill on average.
The total bill increases on a class basis for legacy customers range from 2.0% to
6.4% depending on consumption as shown in the table below.
Bill Impacts
Class

Range

Monthly
Consumption

Low

High

Residential

1000 kWh

3.3%

6.4%

GS < 50

2000 kWh

3.3%

4.9%

GS > 50

100,000 kWh

2.0%

4.9%
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7.1.3 Hydro One’s mitigation measures included the following:
•

Recovery of balances in Regulatory Asset accounts over a four year period,
instead of the two years contemplated the Board’s Regulatory Asset Phase II
Decision (RP-2004-0117/0118);

•

Foregoing recovery of the revenue shortfall resulting from the establishment
of the new Fixed Service Charge for unmetered scattered load for Acquired
General Service customers; and

•

Reduction to the proposed distribution rates for 19 Acquired LDC customer
classes to reduce the impacts to an average level below 10%.

7.1.4 Hydro One appears to have approached rate mitigation in a relatively responsible
and thorough manner including doubling the recovery period for Regulatory
Assets.
7.1.5 Aside from the bill impacts resulting from the proposed harmonization process,
no concerns were raised specific to the bill impacts resulting from the mitigation
methodology outlined above. The Board finds the proposed rate mitigation plan
for Hydro One legacy customers to be acceptable.

7.2

SHOULD RATES FOR ACQUIRED UTILITIES BE HARMONIZED?
7.2.1 Hydro One applied for approval to harmonize the distribution rates of the 87
acquired local utilities over a period of two years.

Hydro One’s proposed

harmonization plan process entails the following steps:
1. Identify the Distribution revenue attributable to Acquired Residential
customers for each Acquired LDC based on current rates and 2006 sales
volumes;
2. Round service charges downward (e.g., $3.60 becomes $3.00), which serves
to reduce the number of rate classes;
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3. Determine the target fixed and volumetric rates that would be applicable to the
Acquired Residential customers group recovering the current Distribution
Revenue as calculated in Step 1 above. The target rates would be the weighted
average rates for all Acquired LDCs;
4. Determine the incremental increase/reduction required to bring the rounded
service charge to the target service charge;
5. Divide the increment into two (assuming a two year phase-in plan);
6. Apply the increment calculated in step 5 above to the rounded service charge
to determine year one service charge;
7. Calculate year two service charge in the same manner as the target service
charge calculated in step 3 above;
8. Determine a common volumetric charge for all Acquired LDCs to recover the
remainder of Distribution revenue in each year of the plan.
9. Maintain two of Caledon’s Residential rate classes in 2006 since they are
similar to the Legacy Retail Residential normal density and seasonal rate
classes in Hydro One’s Legacy Retail group.
7.2.2 The first step of harmonization would result in 13 residential class rate groups and
20 general service class rate groups for the Acquired LDCs. After taking into
account the mitigation plan to reduce bill impacts to 10% or less, an additional 16
residential rate groups and three general service rate groups would be created.
7.2.3 The first phase of harmonization proposed by Hydro One would result in 52 rate
groups – 29 residential and 23 general service groups. Approximately 61,000 of
the Acquired Residential customers would experience lower distribution rates
while about 75,000 would experience higher rates.
7.2.4 According to Hydro One, the rationale for not harmonizing its legacy urban
residential (UR) and urban general service (UG) customer class rates with those
of the Acquired LDCs is that Hydro One’s legacy rates are based on density
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considerations whereas the acquired LDCs’ rates are not. In order to undertake
such harmonization, Acquired residential customers would first have to be
assigned a density categorization.

Cost allocation studies including density

categorization are not part of the 2006 EDR process, but are associated with the
Board’s current Cost Allocation process.
7.2.5 Of all of the increases resulting from the implementation of Hydro One’s
Application, the proposed harmonization process would generate the greatest bill
increases. Resulting bill impacts of over 10% drove Hydro One to propose
mitigation for 19 of the Acquired Distributors. After mitigation, the bill impact of
Hydro One's proposed harmonization plan would be below 10% for each
customer class as a whole, but would generally exceed 10% for individual
customers with relatively low levels of consumption.

For a number of the

acquired utilities, the impacts are greater than 10% for the residential customer
groups with typical usage levels such as 750 and 1000 kilowatt hours. Customers
of some acquired utilities would see such increases in both successive years of the
harmonization plan, as Hydro One has applied for approval on both years of the
plan in 2006 and 2007.
7.2.6 The Distribution Rate Handbook (the “Handbook”) intends that the bill impact
considerations be focused on distribution rate changes alone when approving a
utility’s revenue requirement to ensure the utility remains economically viable.
However, as this particular harmonization process is a revenue allocation matter,
it has no effect on revenue requirement and therefore has no impact on Hydro
One’s economic viability. As Hydro One notes “Hydro One, of course, is quite
neutral in this exercise. In fact, it would be better off if the Board decided not to
harmonize”. The latter statement is associated with Hydro One’s proposal to
absorb about $300,000 in foregone revenue due to the mitigation.
7.2.7 While Hydro One submitted that the Handbook directs a utility that has acquired
other utilities to harmonize their rates, the Board notes that Section 13.2 of the
Handbook actually says “Distributors who have a merged, acquired, or
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amalgamated service area … may file a rate harmonization plan.” The Handbook
is permissive in this instance because the Board expects distributors to take the
timing of the harmonization and related circumstances into account.
7.2.8 Some intervenors took the position that rate harmonization and mitigation should
take into account potential increases in commodity costs. If commodity costs are
taken into account and the harmonization plan is implemented as requested, on
May 1st some Acquired LDC customers could experience bill increases of 20% to
30% in the total bill.
7.2.9 Other intervenors were concerned about harmonizing rates before a cost
allocation study is completed for the Acquired LDCs.
7.2.10 Concerns were expressed about the possibility that some customers might
experience significant increases and decreases in their bills within a short period
of time. For example, significant increases in distribution rates resulting from
Hydro One’s proposed harmonization plan could be followed by a significant rate
reduction resulting from the cost allocation process, or conversely, a decrease
could be followed by an increase after cost allocation analysis.
7.2.11 A harmonization plan needs to be supported by evidence that harmonization is
necessary and the rates, which result from harmonization, will be reasonable.
While the Board supports the harmonization of distribution rates in principle, the
timing of harmonization is important. This is particularly true when the applicant
is requesting approval for a harmonization process with significantly high bill
impacts extending over a two year period.
7.2.12 The Board finds that Hydro One's proposed rate harmonization plan for the
Acquired LDCs is premature. There is insufficient evidence to determine that
resulting changes to individual Acquired LDC customers would be fair and
reasonable based upon costs.

Obviously rates for all Acquired LDC customers

will increase as a result of the combination of the cost allocation process and
harmonization with Hydro One's legacy customers. For these reasons, the Board
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has not been convinced that sufficient merit exists to justify the proposed interim
harmonization among Acquired LDCs alone, based on the yo-yo effect that some
customers will see in their rates.
7.2.13 Harmonization is a utility process aimed at ensuring that all of a utility’s
customers share fairly in the utility distribution costs. This interim harmonization
proposal by Hydro One does not appear to accomplish that objective.

7.3

ARE THE PROPOSED LINE LOSS FACTORS REASONABLE?
7.3.1 The term “distribution line losses” refers to the difference between the amount of
energy delivered to the distribution system and the amount of energy consumed
by customers.
7.3.2 Hydro One applied for two schedules of proposed Loss Factors to become
affective May 1, 2006. One schedule is applicable to Hydro One's legacy retail
customers and LV system-connected customers, and the other to Hydro One's
Acquired LDCs.
7.3.3 In effect, there is no change between the proposed line loss factor schedules, and
those currently in use. The issue in this case concerns the ongoing use of factors
perceived by parties to be potentially flawed or inaccurate.
7.3.4 In RP-2002-0023, the Board directed Hydro One as follows: "For the longer term,
the issue is the extent to which the current pooling of costs and customers in
determining loss factors, as opposed to determining customer-specific loss
factors, remains appropriate. The Board expects the applicant to review these
issues further and report to the Board at the time of its next main rates filing."
7.3.5 Despite the Board’s direction, Hydro One did not address the issue of customerspecific loss factors in its evidence, and questions regarding the appropriateness
of the existing loss factors remain. Hydro One did contract with Kinetrics to
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perform a line loss study of their distribution assets, the results of which were
included in the prefiled evidence.
7.3.6 The Kinetrics study estimated slightly higher distribution loss factors than Hydro
One is currently using and Hydro One did not propose any change at this time.
Hydro One also proposed to undertake programs to reduce losses, which are
discussed in Chapter 4 of this decision.
7.3.7 ECMI agreed with Hydro One that there should be no change to the current loss
factors, but did so for entirely different reasons. ECMI cited two reasons why the
Kinetrics study may not generate accurate results. First, Kinetrics relied upon
1980 load profiles in its study, which seemed inconsistent with a recent OEBmandated load research project in conjunction with the 2007 Cost Allocation
project. Second, Kinetrics relied largely upon evidence from the United States and
Britain to evaluate non-technical losses, resulting in an increase in loss factors
ranging from 0.28 to 1.2 percentage points.
7.3.8 When asked why meters could not be installed by Hydro One to more accurately
determine individual line loss factors, Hydro One cited two primary reasons:
firstly, the cost of doing so, which is approximately $80 million for approximately
3000 metering points; and secondly, the inability to reconcile meter readings
taken on different reading dates over different reading periods.
7.3.9 The Board remains dissatisfied with the current application of distribution loss
factors as a fair and reasonable allocation of costs to Hydro One's LV customers.
The Board's thrust toward better cost allocation for electricity distributors in 2007
may be the catalyst for Hydro One to more accurately apportion line losses to
specific customers in specific customer class.
7.3.10 The Board acknowledges that an $80 million program of metering to more
accurately estimate line losses does not appear to be a prudent approach. The
Board is of the view that either a less expensive metering program, or a second
effort to evaluate line losses using current load data and local experience, may

-54-

DECISION WITH REASONS

provide loss factor estimates that are more acceptable and credible to
stakeholders.
7.3.11 For these reasons and because of the Board’s lack of confidence in the
reasonableness of the historic load data used in the determining the factors by
Kinetrics, the Board agrees with the recommendation of Hydro One and ECMI to
leave the loss factors unchanged at this time.
7.3.12 The Board expects Hydro One to continue its efforts to refine line loss factors as
they affect the bills of individual LV customers. This may become a more
expressed requirement as part of, or following, the upcoming 2007 OEB cost
allocation review process.
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8.

RATE IMPLEMENTATION AND COMPLETION OF THE
PROCEEDING
8.1.1

The only changes to the Company’s proposals are those associated with the
Board’s finding to recalculate the interest for AFUDC, the pension costs deferral
account and the MEU rate mitigation account. In addition, Hydro One’s revenue
requirement will increase by $0.30 per residential customer per month as outlined
in Chapter 6 of this decision, a result of the Board’s generic decision on Smart
Metering. The proposed allocation of the distribution revenue requirement to the
various customer groups has been accepted by the Board, with the exception of
the Company’s proposal to harmonize the rates for the Acquired utilities. The
Company’s other proposed rates and charges are also accepted by the Board.

8.1.2

The Board directs the Company to file with the Board and all intervenors of
record a draft rate order and its Tariff of Rates and Charges to reflect the Board’s
findings in this decision. The Tariff schedule shall have an effective date of May
1, 2006 and shall be final with the exception of the Standby Rate which shall be
interim. The Company shall consult with Board Staff as to the form of the Tariff
schedule so as to be consistent with the form approved or to be approved for the
other electricity distribution utilities. Intervenors shall have five calendar days to
respond to the Company’s draft Rate Order. The Company should respond as
soon as possible to any comments by intervenors.

8.1.3

A number of intervenors eligible for costs awards requested costs.

These

intervenors shall file their costs statements with the Board and Hydro One by
April 27, 2006. Hydro One may respond by May 12, 2006 and intervenors may
reply by May 29, 2006. Hydro One shall also pay the Board’s costs upon receipt
of the invoice.
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DATED at Toronto, April 12, 2006

ORIGINAL SIGNED BY

Pamela Nowina
Vice Chair and Presiding Member

ORIGINAL SIGNED BY

Paul Vlahos
Member

ORIGINAL SIGNED BY

Bob Betts
Member
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BOARD FILE NO. RP-2005-0020/EB-2005-0378

PROCEDURAL DETAILS INCLUDING LISTS OF PARTIES AND WITNESSES

April 12, 2006

PROCEDURAL DETAILS INCLUDING LISTS OF PARTIES
AND WITNESSES
THE PROCEEDING
On August 30, 2005, the Board issued a Notice of Application which was published and served
in accordance with the Board’s direction.
The Board issued Procedural Order No.1 on September 28, 2005, establishing the procedural
schedule for a number of events prior to the oral hearing. These events included:
•

Issues conference on October 4, 2005;

•

Issues Day on October 7, 2005;

•

Written interrogatories to the Applicant by October 18, 2005;

•

Written interrogatory responses from the Applicant by November 1, 2005;

•

Intervenor evidence filed by November 11, 2005.

On Issues Day, the Board heard submissions from the School Energy Coalition, Green Energy
Coalition, Pollution Probe, the Schools Energy Coalition, the Low Income Energy Network,
Consumers Council of Canada, Canadian Manufacturers and Exporters, the Vulnerable Energy
Consumers Coalition, Energy Probe and Toronto Hydro Electric System Limited.
The Board issued Procedural Order No.2 on October 18, 2005, which included the Board’s
decision on the contested issues identified on Issues Day. The Issues List for the proceeding was
attached to Procedural Order No. 2. The Board reminded parties that it considered the current
Issues List to be a list of topics and expected a refined list of actual issues to be presented to the
Board before the commencement of the oral hearing.
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Procedural Order No. 2 also included the following scheduling dates:
•

Filing of supplemental evidence by the Applicant on Line Loss Spending by
October 21, 2005.

•

Filing of written interrogatories to the Applicant on the Line Loss filing by
October 26, 2005;

•

Extending the date for submission of intervenor evidence to November 18,
2005.

The Board issued Procedural Order No.3 on November 16, 2005, which set the date for the
Settlement Conference for November 28, 2005 and included the Board’s direction that the Issues
List be refined into a list of actual issues that the Board must determine. The Board set a filing
date for the Settlement Proposal and/or refined issues list of December 15, 2005. A date of
January 9, 2006 was set for the commencement of the oral hearing.
The Board received written evidence from the City of Sudbury on November 11, 2005.
Procedural Order No. 4, issued on November 30, 2005, outlined the interrogatory process for the
evidence filed by the City of Sudbury. Interrogatories were due on December 2, 2005 and
responses due on December 9, 2005.
The Board issued Procedural Order No. 5 on December 19, 2005 which included the revised
Issues List and also provided the specific dates in January and February that the Board would not
be sitting.
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PARTICIPANTS AND REPRESENTATIVES
Below is a list of participants and their representatives who were active either at the oral hearing
or at another stage of the proceeding. A complete list of intervenors is available at the Board’s
offices.
Board Counsel and Staff

Donna Campbell
Jennifer Lea
Harold Thiessen
Nabih Mikhail
Chris Cincar
Duncan Skinner

Pollution Probe

Murray Klippenstein

ECMI – Coalition of Small and Medium Sized Distributors

Roger White
Andrew Bateman

Consumers Council of Canada (CCC)

Robert Warren

Green Energy Coalition (GEC)

David Poch

Canadian Manufacturers & Exporters (CME)

Brian Dingwall

Energy Probe

David Macintosh
Tom Adams

School Energy Coalition (SEC)

Jay Shepherd
Darryl Seal

Vulnerable Energy Consumer’s Coalition (VECC)

John DeVellis
Bill Harper

Federation of Northern Ontario Municipalities and the City
of Timmins (FONOM)

Peter Scully

Federation of Ontario Cottagers Association (FOCA)

John McGee

City of Greater Sudbury

Peter Ruby
Michael Stewart

Power Workers Union (PWU)

Richard Stephenson
Judy Kwik

Inergi Inc.

Philip Tunley
Mayank Sharma
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WITNESSES
There were 22 witnesses who testified at the oral hearing.
The following Company employees appeared as witnesses at the oral hearing:

Stanley But

Manager, Economics and Load
Forecasting

Allan Cowan

Manager, Business Planning and Analysis

Steven Vance

Manager, Process Management

George Juhn

Manager, Lines and Right of Way
Programs

Raymond Gee

Director of Work Management and
Technical Services Customer Operations

George Carleton

Director, Business Integration Asset
Management

Mike Penstone

Director, System Investment

Kevin Thompson

Manager, Business Planning

Mark Fukuzawa

Director, Customer Care

Sandy Struthers

Chief Information Officer

Don McInnes

Senior Manager, Contract Management

Greg Van Dusen

Director, Corporate Accounting Policies
and Systems

Ian Innis

Manager, Regulatory Finance

Frank D’Andrea

Manager, Financial Reporting and
Accounting Policy
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Judy McKellar

Director, Human Resources

Debra Vines

Manager, Compensation and Benefits

Ali Suleman

Vice President and Treasurer, Hydro One
Inc.

Andy Poray

Director, Regulatory Policy and Support

Michael Roger

Manager, Strategic Support Distribution

In addition, the Company called the following witnesses:

Howard Gorman

Principal, R. J. Rudden Associates Inc.

Robert O’Brien

Principal, R. J. Rudden Associates Inc.

Witnesses called by intervenors:

David Courtemanche

Mayor, City of Greater Sudbury
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Filed: April 4, 2008
EB-2007-0681
Exhibit H
Tab 13
Schedule 14
Page 1 of 1
School Energy Coalition (SEC) INTERROGATORY #14 List 1
Interrogatory
Ref: C1/2/5: Customer Care OM&A:
a. C1/2/5- please file a copy of the contract with Inergi LP.
b. How much of the $103.8 million budget for Customer Care OM&A is forecast to
be paid to Inergi LP and how much represents internal HON costs?
Response
a.

Hydro One Networks files a copy of the Outsourcing Agreement Contract with
Inergi LP as Attachment A.

b.

Of the $103.8 million budget for Customer Care in 2008, $40.5 (39%) million is
forecast to be paid to Inergi, for services provided including billing, call handling,
collections and settlements. In addition, the majority of Regulatory Compliance
project spending of $3.6 million and a portion of the $2.6 million Service
Enhancement spending is forecast to be paid to Inergi for project implementation
services.
The internal HON costs represent $34.4 million of the Customer Care OM&A, and
include meter reading, field disconnect or related orders, and a portion of customer
care management. The balance of the Customer Care work program costs represent
3rd party services ($9.8 million) for items such as postage, telephone and bill
remittance services, and bad debt ($13.0 million).

Filed: April 4, 2008
EB-2007-0681
Exhibit H
Tab 13
Schedule 14
Attachment A
1
2

Attachment A

3
4
5

Outsourcing Agreement Contract
Inergi LP

Filed: April 4, 2008
EB-2007-0681
Exhibit H
Tab 13
Schedule 14
Page 1 of 1
Attachment A - Hydro One Networks redacted version of the Outsourcing Agreement
Contract with Inergi LP available only in paper copy
The contract is available on request to –
Glen MacDonald – 416 345 5913
Anne-Marie Reilly – 416 345 6482
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Filed: August 16, 2010
EB-2010-0002
Exhibit I
Tab 7
Schedule 6
Page 1 of 2
School Energy Coalition (SEC) INTERROGATORY #6 List 1

1
2
3

Interrogatory

4
5

Ref: [Ex. A/9/2. Attach 1] With respect to the Q1 report

6
7
8

a. Please advise when the Q2 report will be available, and provide a copy at that
time.

9
10
11

b. P. 4. Please provide a copy of the commitment letter or other main document
setting out the terms of the current syndicated facility.

12
13
14

c. P. 7. Please provide the new Inergi Agreement, with a list of all changes from
the existing agreement.

15
16
17

d. P. 8. Please provide the results of the parallel tracking of CGAAP vs. IFRS
for the first six months of 2010.

18
19
20

Response

21
22
23

a. The Q2 consolidated financial report is available as Attachment 1 to this Interrogatory
Responses.

24
25
26

b. Attachment 2 is a copy of the commitment letter setting out the terms of the current
syndicated facility.

27
28

c. A copy of the redacted contract will be filed in paper form.

29
30
31
32
33
34
35

d. Hydro One has been tracking certain CGAAP versus IFRS differences to enable to
the Company to report its 2010 financial results on an IFRS basis when it was
expected to implement IFRS effective January 1, 2011. This implementation date
could be deferred as the Canadian Accounting Standards Board recently issued an
Exposure Draft proposing that rate regulated utilities have the option to defer IFRS
implementation for two years until 2013.

36
37
38
39
40
41
42
43

Hydro One has tracked depreciation of its in-service assets on a comparative CGAAP
and IFRS basis. While no increase in depreciation expense was included in Hydro
One’s 2012 application, Hydro One Transmission’s IFRS depreciation expense for
fiscal 2010 is currently forecast to be higher than comparative CGAAP depreciation
by approximately $4.6 million. This reflects the impact of changing from group
depreciation to an IFRS-compliant straight-line item procedure method.

Filed: August 16, 2010
EB-2010-0002
Exhibit I
Tab 7
Schedule 6
Page 2 of 2
1
2
3
4
5

Hydro One continues to assess the OM&A impact expected to result from moving to
an overhead accounting method that is consistent with IAS 16, the IFRS that governs
the costing of property, plant and equipment. Hydro One is still in the process of
finalizing its determination of which specific expenditures will be capitalizable under
IFRS.

6
7
8
9
10
11

Other potential changes between IFRS for external reporting and CGAAP could still
result but, due to uncertainties with respect to the outcome of the International
Accounting Standards Board’s project on accounting for rate regulated activities, we
are awaiting further guidance to track these items.
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Filed: 2016-05-31
EB-2016-0160
Exhibit C1
Tab 3
Schedule 2
Page 1 of 12

OUTSOURCING

1
2
3

1.

INTRODUCTION

4
5

Hydro One relies on two main outsourcing arrangements in the operation of its

6

businesses, one with Inergi LP (“Inergi”) and another with Brookfield Asset

7

Management.

8
9

2.

INERGI LP

2.1

Background

10
11
12
13

Following a competitive procurement process, on March 1, 2015, Hydro One began a

14

new services arrangement with Inergi (“Inergi Agreement”), a limited partnership

15

wholly-owned by Capgemini Canada, which is held by Capgemini SA. The Inergi

16

Agreement has a 58-month term and can be extended twice, at Hydro One’s option, for

17

additional one-year periods. Financial and performance guarantees have been provided

18

by Inergi’s affiliates.

19
20

In its procurement process, Hydro One retained an outsourcing advisory firm,

21

Information Services Group, to assist in the design of the overall sourcing strategy and

22

procurement process and supported the selection and negotiation processes.

23
24

2.2

Scope of Work

25
26

The scope of work under the Inergi Agreement is comprised of services (“Base

27

Services”) and project services performed over a finite period to produce a project

28

deliverable, solution or result (“Project Services”). Base Services are divided into the
Witness: Gary Schneider
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1

following areas (individually, a “statement of work” or a “SOW”), each of which relates

2

to a line of business within Hydro One: (1) information technology services; (2)

3

settlements; (3) supply chain services; (4) payroll; and (5) finance and accounting

4

services. Supply chain services, excluding accounts payable, are recovered through the

5

material surcharge rate, which is discussed in detail in section 2.3 of Exhibit C1, Tab 5,

6

Schedule 1. Customer service operations is also a SOW under the Inergi Agreement,

7

however it is not being considered in this Application as these services are not provided

8

to Hydro One Transmission. Appendix A contains the descriptions of Base Services

9

contracted for each SOW.

10
11

2.3

Fee Structure

12
13

Appendix B to this Exhibit sets out the outsourcing fees spent in historical period of

14

2013-2015.

15
16

Under the new Inergi Agreement, Inergi provides Base Services based on a declining fee

17

structure. Fees for Base Services will decline over time so long as transaction volumes

18

remain within normal volume ranges, as defined in the Inergi Agreement, while meeting

19

or exceeding prevailing service levels. Additional charges apply if there are higher

20

transaction volumes than the prescribed volumes. Conversely, Hydro One is entitled to

21

fee credits if transaction volumes are lower than prescribed volumes.

22
23

Fees are subject to an economic cost adjustment (“ECA”) using a government published

24

index that reflects movements in a broad-based consumer-focused price index. The

25

current index being used is “CPI - Ontario excluding Energy”. The ECA is adjusted for

26

inflation sensitivity as well.

27

Witness: Gary Schneider
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1

The Inergi Agreement provides for optional benchmarking reviews of fees by an

2

independent third party, the costs of which are borne equally by Hydro One and Inergi.

3

The third party analyst is selected from a predetermined list included in the Inergi

4

Agreement. The new agreement allows for continued competitive benchmarking cycles,

5

but without restrictions on when the benchmarking can take place.

6

benchmarking can be undertaken at a SOW-level, rather than at a global level. The

7

benchmarking exercises will use a group of peers who operate in a unionized, Ontario-

8

only environment. The benchmarking arrangement retains the “automatic” feature of the

9

previous agreement: if the benchmarking determines that Inergi fees are above the

10

Further,

benchmark, Inergi must adjust its fees to the benchmark price.

11
12

2.4

Service Quality Assurances

13
14

The Inergi Agreement sets out a methodology to measure Inergi’s performance, which

15

includes defined service levels or performance indicators (“PIs”) and client satisfaction

16

surveys. Inergi’s services are measured regularly (monthly, quarterly, and yearly) for

17

achievement of PIs. The PIs vary based on the nature of the service in question and set

18

both minimum and targeted service levels. When Inergi fails to meet certain PIs, Hydro

19

One is entitled to either: (a) a service credit(s) calculated in accordance with

20

predetermined formulae, (b) at Inergi’s cost, remediation action based on a remediation

21

plan that Hydro One has approved, or (c) both, depending on the level of criticality and

22

frequency of such failures. 1 The PIs are adjusted upwards annually, where applicable, to

23

drive continuous improvement. Inergi’s performance for the contract life-to-date as of

24

February 2016 met or exceeded 94% of all PIs for all SOWs.

1

Termination of individual statements of work or any part thereof is allowed under defined circumstances without payment of any
penalties or termination charges.

Witness: Gary Schneider
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1

Inergi performs client satisfaction surveys of Hydro One’s relevant business managers

2

and internal users. Inergi must address dissatisfaction revealed by the surveys. Together,

3

the parties are to identify opportunities and strategies for responding to any issues the

4

surveys reveal. The scores of these surveys have recently been 3.36 out of 5 for Base

5

Services and 4.16 out of 5 for Project Services and service desk support.

6
7

2.5

Continuous Improvement, Innovation and Transformation

8
9

The Inergi Agreement includes a continued commitment to continuous improvement,

10

including a new process to proactively and continuously introduce global best practices

11

from Capgemini to Hydro One. In addition, the Inergi Agreement introduced an annual

12

requirement in the information technology services SOW to submit innovation proposals

13

for commercially reasonable projects offering demonstrable savings to Hydro One.

14
15

Hydro One contracted for Inergi to deliver agreed changes under a transformation

16

program. These projects target specific improvements in areas to increase operational

17

efficiency of the services delivered by Inergi and increasing value to Hydro One across

18

the business units. The program will further promote sustained continuous improvement

19

and quality management.

20

include: 1) implementation of SAP Close Cockpit to improve transparency and efficiency

21

of financial period closing processes; 2) deployment of “service asset and configuration

22

management and service catalogue”, an information technology initiative aimed at

23

improving the way applications and services are delivered to end-users; 3)

24

implementation of a spend analytics and insight tool, driving visibility to corporate

25

spending, which will allow the company to source strategically and buy smart to achieve

26

savings.

27

Witness: Gary Schneider

Key active projects highlighting benefits to Hydro One
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1

2.6

Governance

2
3

The Inergi Agreement sets out a governing structure to manage the parties’ relationship,

4

which includes a joint executive committee, a joint governance committee, a joint SOW

5

service strategy committee, a joint SOW services delivery oversight committee, and a

6

joint project services oversight committee. These committees meet regularly, at different

7

intervals, to ensure strategic alignment between the parties, oversee relationship, review

8

Inergi’s global business strategies, review operational and project performance, change

9

management, continuous improvement, and address any risks and issues. The governing

10

structure includes processes that have been tailored to monitor and derive value in areas

11

of finance, compliance, performance etc. These processes have also been enhanced to

12

provide greater integration with Hydro One’s lines of business.

13
14

3.

BROOKFIELD

3.1

Background

15
16
17
18

Following a competitive procurement process, and in accordance with terms of a

19

purchased services agreement with the Power Worker’s Union, on January 1, 2015,

20

Hydro One began a new services arrangement (the “BGIS Agreement”) with Brookfield

21

Johnson Controls Canada (“BJCC”), a joint venture between Johnson Controls and

22

Brookfield.

23

acquired the interest of Johnson Controls in BJCC and re-branded the entity as

24

Brookfield Global Integrated Solutions (“BGIS”). BGIS is a wholly-owned subsidiary of

25

Brookfield Asset Management.

Effective February 19, 2015, Brookfield Asset Management subsequently

26
27

The BGIS Agreement has a 10-year term, which can be extended at Hydro One’s option

28

for an additional three years.
Witness: Gary Schneider
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1

outsourcing advisory firm, Information Services Group, to assist in the design of the

2

overall sourcing strategy and procurement process. Information Services Group also

3

supported the firm selection and final negotiation processes.

4
5

3.2

Scope of Work

6
7

The scope of work under the BGIS Agreement is comprised of ongoing daily facilities

8

management, accommodation activities and related maintenance and repair work at its

9

operations centres,

transmission

stations

facilities,

distribution

stations,

10

administration facilities and rights of way locations. The BGIS Agreement also

11

includes capital project management services related to new facilities as defined by

12

Hydro One.

13
14

3.3

Fees

15
16

BGIS receives an annual management and administrative fees which include overhead

17

and profit. This fee is adjusted annually for inflation in accordance with the consumer

18

price index and as necessary in the event of material changes in the scope of the work.

19

Built into the fee structure are incentives for BGIS to achieve cost savings.

20
21

Works and services that are self-performed by BGIS, and supplies and services

22

provided by third parties through BGIS, are billed to Hydro One at full cost, as a pass

23

through expense with no mark up.

24
25

Fees are subject to an economic cost adjustment using a government published index that

26

reflects movements in a broad-based consumer-focused price index.

27

Witness: Gary Schneider
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1

Hydro One may request third party benchmarking after three years and every two years

2

thereafter, with a "benchmark fee adjustment", if the aggregate fees are above five

3

percent of the target results.

4
5

3.4

Service Quality Assurances

6
7

The BGIS Agreement provides for critical service levels (CSLs), key performance

8

measures (KPIs) and critical deliverables. BGIS’s services are measured and reviewed

9

regularly (monthly, quarterly and annually) to validate achievement of KPIs.

10
11

The CSLs and KPIs are based on the nature of the services provided by BGIS and set

12

forth both expected and minimally accepted service levels. If BGIS fails to meet specific

13

criteria, there are adverse financial consequences for BGIS.

14
15

BGIS performs client satisfaction surveys of Hydro One’s relevant internal user. Results

16

are measured with expected thresholds and reviewed regularly with Hydro One.

17
18

3.5

Continuous Improvement and Governance

19
20

The BGIS Agreement includes shared savings incentives which are directly attributable

21

to process or service improvements made by BGIS.

22
23

As one of the world’s leading commercial property owners, BGIS is able to leverage their

24

capabilities and global reach of their broader organization to bring innovation and create

25

value for clients.

26
27

The BGIS Agreement sets out a governing structure to manage the parties’ relationship,

28

which includes an executive steering committee, contract oversight committee and the
Witness: Gary Schneider
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1

line of business facility management committee. These committees meet regularly, at

2

different intervals, to ensure strategic alignment between the parties, oversee relationship,

3

review operational and project performance, change management, continuous

4

improvement, and address any risks and issues. The processes have also been enhanced

5

to provide greater integration with Hydro One’s lines of business.

Witness: Gary Schneider
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APPENDIX A: OUTSOURCING

1
2

SOW
Information
Technology
Services

Service Description
End User Support services – Service desk serving as a single point of contact
for Hydro One staff and providing a range of access options: phone, web,
chat, email, and a service request portal. Manage incidents, problems and
change to resolution.
Desktop Services – Desk side/remote/depot support to handle break fix,
installs, moves, adds change and removal spanning hardware, operating
systems, application software, software packaging/software publishing, etc.
Messaging Services – Range of messaging services provided spanning
email, mobile, text that includes account administration, end-user support,
directory access, usage management, capacity management, etc.
File and Print Services – Range of services managing file and printer/copiers
across the Hydro One locations, including administration, performance,
capacity, issue, problem, change, technical support, certification, etc.
Project Delivery Services – Range of project management/execution services
that span all services and domains.
Innovation and Continuous Improvement – Methods, structure and process
to improve business processes and service delivery.
Data center management services, data centre facility management, data
center network services, server management services, database management,
storage management, asset management – Range of services provided to
manage/engineer the computing network infrastructure, availability,
capacity, performance, protection/security, disaster recovery, contingency,
data back-up/recovery, incident, problem, change, host intrusion &
detection, etc.
Application Management, SAP BASIS Support, Monitoring Services –
Range of services provided to manage application availability, interfaces,
capacity, performance, access, incident, problem, change, etc.

Witness: Gary Schneider

Filed: 2016-05-31
EB-2016-0160
Exhibit C1
Tab 3
Schedule 2
Page 10 of 12
SOW
Settlements

Service Description
Wholesale Settlements – Provide settlement and reconciliation services for
power procured from the Independent Electricity System Operator and
embedded retail generators with due consideration to legislative initiatives
for fixed energy prices for low volume customers, transmission revenues and
inter-utility load transfers, and cost of power reporting.
Retail Settlements – Provide complex billing for interval meter accounts.

Supply Chain

Maintain market intelligence of applicable commodities, source
commodities and services, manage and develop supply strategies (strategic
sourcing), process purchase transactions, monitor spend on all commodities
and services.
Services supporting the execution of daily transactions, maintenance and
development of job aids, training, provision of audit files for compliance,
quality checks and records management.
Provision of order desk, expediting services, inspection services, general
inquiries and transportation.
Provision of support systems, statistical and data reporting.
Services required for processing disbursements which include: invoice
processing, payments management, accounts payable inquiries support,
period-end reconciliations, management reporting and special projects.

Payroll

Services necessary to calculate all pay cycles, remit pay to all staff and
pensioners, remit deductions to the appropriate authorities and organizations,
and to provide appropriate supporting documentation and filing systems.
Payroll accounting necessary to account for the pay cycles and to provide
appropriate supporting documentation.
Inquiries and application support services, including tool support and issue
resolution.
Contingency responsibilities to deal with eventualities which disrupt pay,
such as system outages and inclement weather.

Witness: Gary Schneider
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SOW
Finance and
Accounting
Services

Service Description
General Accounting – Ensuring financial recognition consistent with
corporate requirements, accounting adjustments, processing of transactions,
and support of financial systems.
Services required for processing non-energy miscellaneous billings and
accounts receivable which include:
customer invoicing, customer
collections support, applying accounts receivable payments and adjustments,
accounts receivable inquiries support, period end and reconciliation, and
management reporting.
Provide fixed assets and project costing transaction processing, transfer of
projects to fixed assets, recording sales and retirement of assets, minor fixed
assets inventory certification, and depreciation analysis.
Provide advice, guidance, consultation and project support on routine
operating processes and business support initiatives for areas such as
regulatory accounting, primary revenue and cost of power, actuarial support,
and planning and budgeting.
Provision of “centre of excellence” for analysis and reconciliation of general
ledger accounts ensuring appropriate financial recognition according to
corporate and legislative requirements. Also support and analysis for
accounts that cross into other domains e.g. vendor master, material master,
and fixed assets.

1

Witness: Gary Schneider
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APPENDIX B

1

Table 1 - Summary of Contract Fees ($ Million)
Description
Fees for Base Services
Volume, Scope & Other
ECA
Subtotal Fees for Base
Services
Project Spend (all LOB's)
Total Payments

2013

Historic
2014

2015

Bridge
2016

$128,286,028

Test
2017

2018

$119,869,783

$127,436,383.16

$131,938,400.98

$127,455,555.16

$124,587,512.42

$13,741,856

$14,018,401

$20,055,300.24

$9,188,774.79

$11,263,363.56

$11,080,650.29

$6,420,890

$9,550,484

$1,828,520

$2,602,164.04

$5,206,312.15

$7,392,131.11

$148,448,774.75

$143,438,667.90

$149,320,203.49

$143,729,339.81

$143,925,230.88

$143,060,293.82

$56,763,827.44

$84,464,566.38

$65,264,996.70

$25,704,782.76

$13,506,713.57

$15,488,046.93

$205,212,602.19

$227,903,234.28

$214,585,200.19

$169,434,122.57

$157,431,944.45

$158,548,340.75

2

Table 2 - Allocation of Fees to Transmission ($ Million)
Finance and Accounting
Payroll
Information Technology Services
Accounts Payable
Settlements
Subtotal Fees for Base Services
Project Spend (all LOB's)
Total Payments
3

Witness: Gary Schneider

2016

2017

2018

$3,607,813.13
$1,888,659.05

$3,472,278.73
$1,886,830.57

$3,542,558.68
$1,928,234.58

$25,785,206.62

$25,584,696.28

$25,185,457.97

$601,030.04

$577,433.37

$587,873.80

$429,305.70
$32,312,014.54

$438,437.10
$31,959,676.06

$451,017.20
$31,695,142.23

$2,976,613.84

$1,564,077.43

$1,793,515.83

$35,288,628.39

$33,523,753.49

$33,488,658.06

14
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School Energy Coalition (SEC) INTERROGATORY #20

1
2
3

Issue 3.1

4
5

Are the levels of planned operation, maintenance and administration
expenditures for 2015-2019 appropriate, and is the rationale for the
planning choices appropriate and adequately explained?

6
7

Interrogatory

8
9

Reference: Exhibit C1/Tab 2/Schedule 7

10
11

Please provide a copy of the agreement between the Applicant and Inergi.

12
13

Response

14
15
16

A copy of the redacted agreement will be filed as Attachment 1 in paper form, similar to
what Hydro One filed in past proceedings.

15

Ontario Energy
Board

Commission de l’énergie de
l’Ontario

EB-2013-0416
IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15, (Schedule B);
AND IN THE MATTER OF an application by Hydro One
Networks Inc. for an order approving just and reasonable
rates and other charges for electricity distribution to be
effective January 1, 2015, each year to December 31, 2019.

DECISION AND ORDER
ON
CONFIDENTIALITY AND MOTION

August 25, 2014
Hydro One Networks Inc. (“Hydro One”) filed a cost of service rate application with the
Ontario Energy Board (the “Board”) on December 19, 2013 under section 78 of the
Ontario Energy Board Act, 1998, S.O. 1998, c. 15, (Schedule B), seeking approval for
changes to the rates that Hydro One charges for electricity distribution, to be effective
January 1, 2015 and each year thereafter to December 31, 2019. The Board issued a
Notice of Application and Hearing dated January 24, 2014. Hydro One supplemented its
application with additional material filed January 31, 2014 and with an evidence update
filed on May 30, 2014.
This decision and order deals with two matters: Hydro One’s request for certain
documents filed in the proceeding to be held in confidence, and a motion filed by an
intervenor, the School Energy Coalition (“SEC”). Through Procedural Orders 4 and 5,
the Board made provision for argument to be filed regarding Hydro One’s request for
confidential treatment, and on the SEC motion. All filings related to the request and the
motion are available on the Board’s website under file EB-2013-0416.

Ontario Energy Board

1.

EB-2013-0416
Hydro One Networks Inc.

Request for Confidential Treatment

It is the Board's general policy that the record of a proceeding should be open for
inspection by any person unless disclosure of information is prohibited by law. The
Board's proceedings should be open, transparent and accessible. Placing materials
on the public record is the rule and confidentiality is the exception, and the onus is on
the person requesting confidentiality to demonstrate why confidentiality is appropriate.
The Board’s Practice Direction on Confidential Filings seeks to balance this principle
with the need to protect information that has been properly designated as confidential.
By letter dated July 17, 2014 Hydro One listed and described eight documents for which
it was seeking confidential treatment. The Board, and counsel and consultants for
intervenors who have signed the Board’s Declaration and Undertaking, have received
copies of these documents. The intervenor Energy Probe Research Foundation
(“Energy Probe”) was the only party that filed a response to the request.
a)

Financial information protected by securities law

For the first three documents (attachments to the interrogatories 1.1 CCC 3, 1.1 SEC 1
and 2.6 Staff 36), Hydro One requested confidentiality on the basis that the documents
contained non-public, forward-looking financial information that securities law requires
be kept confidential. As indicated in section 6 of Appendix B of the Board’s Practice
Direction, the Board generally accords confidential treatment to such information, and
will do so in this case.
b)

IHS reports

The next four documents, provided as attachments to interrogatory 2.6 SEC 8, were
described as non-public, proprietary reports prepared for Hydro One by a third party,
IHS. A letter from IHS, attached to Hydro One’s submission on confidentiality dated
August 8, 2014, indicated that the reports contain a model which is exclusive and
proprietary to IHS, represents significant work by IHS, and has considerable commercial
value. While IHS consents to the disclosure of the model to the Board and parties to
the hearing, public disclosure of the model would result in financial injury to IHS and
cause that company to suffer a competitive disadvantage.

Decision and Order
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Energy Probe, opposing the request for confidential treatment of the reports, argued
that the forecast filed in confidence has been superseded by a later forecast and has
therefore questionable commercial value.
The Board will grant confidential treatment to the IHS reports. The Board accepts that
the reports contain a proprietary model belonging to a third party, which if publicly
disclosed could cause financial and competitive harm to that party.
c)

Outsourcing RFP

The final item for which Hydro One sought confidential treatment in its letter of July 17
was an outsourcing Request for Proposals requested in interrogatory 3.1 SEC 22.
Initially, Hydro One declined to provide the RFP, on the basis that it does not contain
cost information but contains sensitive information about the utility which was provided
only to pre-screened applicants. However, in its submission of August 8, Hydro One
indicated it would file a copy of the RFP, and requested confidential treatment for the
document.
Energy Probe submitted that the RFP should remain confidential only until the result of
the outsourcing process is complete. Hydro One responded that the document contains
commercial and technical material, public disclosure of which at any time would
compromise the security of Hydro One’s operations. Hydro One further submitted that
the document had little probative value to the proceeding.
While the Board appreciates the need for confidential treatment of information which
would compromise the security of a utility, the principle that information should be
placed on the public record unless such disclosure is prohibited by law is important in
maintaining the integrity of Board processes. The Board will require Hydro One to file
on the public record a copy of the RFP, once the RFP process is complete, having
removed information that would actually compromise security.
2.

SEC Motion

The motion, filed by SEC on July 29, 2014, sought the production from Hydro One of
documents that were not provided, or provided only in redacted form, in answer to
certain interrogatories.
Decision and Order
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Hydro One Networks Inc.

Customer satisfaction study

In response to interrogatory 2.6 Energy Probe 23(b), Hydro One filed copies of a
customer satisfaction benchmarking study that it had commissioned. The names of
utilities used as comparators were redacted. Hydro One submitted that the identities of
the other utilities should not be provided, even on a confidential basis. Hydro One’s
pollster surveyed the customers of the utilities without the knowledge of those utilities,
and Hydro One submitted that disclosure of the utility names would deter future
benchmarking, and harm Hydro One’s relationship with those utilities. Further, Hydro
One submitted that the identity of the utilities is not relevant, as only Hydro One’s
relative performance to the peer group is needed for the Board and parties to
understand the results of the surveys.
SEC submitted that the identities of the comparator utilities is relevant to allow the
Board and parties to understand what organizations Hydro One is treating as
comparators, and the appropriateness of that comparison. SEC argued that the
absence of consent from the other utilities is no reason to refuse disclosure, as a
pollster has the right to contact and survey customers in any utility’s service territory if
the customers agree to participate. No information belonging to the other utilities was
included in the study, and the utilities would have no claim to confidentiality over the
information provided by customers.
The Board finds that the identity of the utilities whose customer satisfaction was
compared to that of Hydro One is relevant. Where benchmarking evidence is provided,
it is important to understand whether the peer group selected provides an appropriate
basis for comparison to the target utility. However, the Board finds that attribution of the
results to a specific utility, other than Hydro One, is not necessary. The Board will
therefore not require Hydro One to file an unredacted version of the study. The Board
requires Hydro One to file, as a supplement to interrogatory 2.6 Energy Probe 23b, a list
of the comparator utilities used in the study.
Energy Probe submitted that the identity of the peer group should remain confidential.
The Board will provide confidential treatment for the list of comparator utilities.
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Benchmarking study of Inergi fees

In response to interrogatories 3.1 SEC 21, 4.2 Staff 63a and 4.2 Energy Probe 33a
Hydro One filed a copy of an ISG benchmarking review of Inergi fees, with the fee and
unit cost amounts redacted. Hydro One indicated that disclosure of pricing would harm
Hydro One in regard to its negotiations with other vendors, and harmful to Inergi’s
relationships with its other customers. Further, Hydro one submitted that the actual unit
pricing of outsourced services is unnecessary, as aggregate spending information has
been filed on the record.
Hydro One filed a letter from Inergi, which objected to the disclosure of the document,
even on a confidential basis, except as redacted by Inergi. Inergi stated that disclosure
of the redacted pricing information would be irreparably harmful to Inergi’s relationship
with its customers, and prejudice significantly its competitive position in future
competitions for business. Inergi argued that the redaction of the unit costs does not
alter the meaning of the study, as the benchmarking methodology and conclusions are
available to all parties.
SEC argued that the redacted version of the study is not adequate as it does not show
the numbers which are the underlying basis for the conclusions of the study. The fact
that Hydro One has a confidentiality agreement with Inergi, or that Inergi objects to the
release of the redacted information, does not remove Hydro One’s obligation under the
Board’s Practice Direction to produce an unredacted copy of the study and seek
confidential treatment if it chooses to do so.
The Board has confirmed many times that a confidentiality agreement between a
regulated utility and a service provider does not prevent the Board from requiring
disclosure of information on the public record. The fact that the ISG benchmarking
study is subject to confidentiality restrictions in the service agreement between Hydro
One and Inergi is not a sufficient reason for accepting a redacted version of the report.
The Board finds merit in the argument that the unit prices and other figures which are
the foundation of the conclusions of the study are necessary for a full understanding of
the results. The Board will require Hydro One to refile the study with pages 7, 21 and
22 of the slide deck unredacted. The Board does not require that the redacted names
and signatures be provided.
Decision and Order
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The Board will provide confidential treatment for the refiled study. Energy Probe argued
that the majority of the redacted information should appear on the public record.
However, the Board recognizes the concerns of Inergi regarding public dissemination of
unit price information, and will keep this information confidential.
c)

Budgeted in-service capital additions

Interrogatory 3.2 SEC 25 asked for a table of actual v. Board approved/budgeted inservice additions for 2010 – 2014. Hydro One provided the information for 2010 and
2011, but explained that there were no Board-approved amounts in 2012 – 2014 as
Hydro One was operating under an incentive regulation mechanism in those years.
SEC then sought the internal budgeted amounts for those years. Hydro One in its
submission argued that the request was excessive and invasive, as some information
should be kept within the utility. Further, the information is not relevant as annual
reporting and other mechanisms exist to monitor Hydro One’s performance against the
plan.
SEC submitted the budget information is relevant, as it will enable the Board to see
whether Hydro One has executed its capital plan in those years, which is some
indication of whether its forecast of capital expenditures in this application can be relied
upon. SEC noted that similar information has been provided by other utilities.
The Board finds that a comparison between budgeted capital additions and actual
capital additions is relevant to its assessment of Hydro One’s capital plan going forward.
The Board will require Hydro One to produce the budgeted capital additions for 2012,
2013 and 2104. Hydro One may choose to seek confidential treatment for these
numbers if the company believes confidential treatment of the information is warranted.
d)

Internal audit reports

Through interrogatories 4.2 SEC 35 and 6.1 SEC 84, SEC sought copies of internal
audit reports for 2010 – 2014 for material OM&A and capital expenditures. Hydro One
refused to provide them on the grounds that the reports are for internal use only,
intended to provide information and assistance to Hydro One management regarding
controls on high risk processes and internal operations across the company. The
reports include details which Hydro One states are not relevant to the rate proceeding.
Decision and Order
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However, Hydro One, in its submission of August 8, offered to provide summaries of the
relevant audit reports containing details of the subject matter and recommendations of
the reports, as well as the action Hydro One has taken in response to the reports and
the status of the implementation of the actions.
SEC argued that the internal audits will provide the Board and parties with information
to test the prudence of capital and O&M spending for past and future years, and the
cost-effectiveness of the execution of Hydro One’s projects. SEC submitted that the
provision of summaries containing the information that was required to be produced in
the decision on a motion in EB-2013-0326 is insufficient, given the broad mandate of
the Board in setting electricity rates and the request of Hydro One for approval of past
capital expenditures included in its 2015 rate base.
The Board finds that the summaries proposed to be filed by Hydro One are adequate for
the Board’s purposes in this case. The Board is interested in understanding the
recommendations made and actions taken in areas of Hydro One’s business relevant to
this application. The Board will not require Hydro One to produce the actual internal
audit reports. Hydro One may choose to seek confidential treatment for the summaries
if the company believes confidential treatment of the information is warranted.
THE BOARD ORDERS THAT:
1. The Board will hold in confidence, and not place on the public record, the

following documents:
•

The attachments to interrogatories 1.1 CCC 3, 1.1 SEC 1 and 2.6 Staff 36
as described in Hydro One’s letter dated July 17, 2014; and

•

The IHS reports attached to interrogatory 2.6 SEC 8.

2. Hydro One is required to file the following documents, numbered as

supplemental answers to the relevant interrogatories:
•

The outsourcing RFP requested in interrogatory 3.1 SEC 22, once the
RFP process is complete, having removed information that would
compromise security;

•

A list of the comparator utilities in the customer satisfaction study provided
in answer to interrogatory 2.6 Energy Probe 23b. The Board will provide
confidential treatment for this list;

Decision and Order
Aug 22, 2014

7

Ontario Energy Board

EB-2013-0416
Hydro One Networks Inc.

•

The benchmarking review of Inergi fees provided in response to
interrogatory 3.1 SEC 21, 4.2 Staff 63a and 4.2 Energy Probe 33a, with
pages 7, 21 and 22 unredacted. The Board will provide confidential
treatment for this refiled document;

•

Internal budget information for years 2012, 2013 and 2014 as requested in
interrogatory 3.2 SEC 25. Hydro One may seek confidential treatment for
this information at the time of filing; and

•

Summaries of the internal audit reports requested in Interrogatories 4.2
SEC 35 and 6.1 SEC 84, as described in Hydro One’s submission of
August 8, 2014. Hydro One may seek confidential treatment for this
information at the time of filing.

DATED at Toronto, August 25, 2014
ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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20
1

MR. AMODEO:

2

MS. LEA:

3

Correct.

-- within the plan, and so a failure to

achieve those savings will not rebound on ratepayers?

4

MR. AMODEO:

5

MS. LEA:

Correct.

Now, unregulated firms have market pressures

6

on them to continuously improve.

7

otherwise.

8

like to suggest to you that, in order to mirror that, the

9

Board has established explicit productivity and stretch-

10
11

Customers might leave

You don't have those pressures.

But I would

factor expectations for distributors in this sector.
Yet you are not proposing, in this case, to have a

12

productivity factor or stretch factor.

13

justifiable, given Hydro One's large budget and the amount

14

of rates that you need to recover from ratepayers?

15

MR. AMODEO:

How is this

I think we could calculate a factor, but

16

I think where our company's going is, we're looking at real

17

initiatives, and we're accumulating those initiatives to a

18

dollar value.

19

factor, and I believe one of the undertakings, I think it

20

was on Tuesday or Monday, asked us to do that, and we have

21

done that.

22

initiatives and calculate those savings that way.

23

I mean, sure, we could come up with a

But we like to deal with, you know, real live

MS. LEA:

Okay.

I'm not sure that working towards a

24

stretch factor would in any way take away from pursuing

25

real live initiatives, sir.

26

imposed number, that's true.

27

assurance of -- to the Board and to ratepayers that you

28

were going to have to achieve certain productivity gains.

It would be an externally
But it would provide

ASAP Reporting Services Inc.
(613) 564-2727

(416) 861-8720
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1

Is that not the case?

2

MR. AMODEO:

3
4

Yes.

I'm sure that we should be able to

-- to accept and provide certain efficiency gains.
MS. LEA:

Now, if the Board were persuaded to impose

5

some sort of stretch factor on Hydro One, one of the

6

difficulties, I guess, is, how would we set one?

7

number would we choose?

8

1, we talked about the possibility of using the Board's

9

stretch factor of 0.6.

What

And in our discussions with panel

Now, that's the stretch factor that

10

came out of the total cost benchmarking exercise the Board

11

undertook, and that is Hydro One's own stretch factor.

12

Do you think that that would be an appropriate choice?

13

MR. AMODEO:

I mean, we did through an undertaking, do

14

the analysis based on what we -- how we would calculate

15

what that stretch factor would be.

16

analysis using a 2014 base, I believe that we're better

17

than that 0.6.

18

MS. LEA:

19

MR. AMODEO:

20

MS. LEA:

21

And based on our

Can you clarify that answer?
0.85.

By looking at the savings that you plan to

achieve?

22

MR. AMODEO:

Correct.

23

MR. ROGERS:

I don't think, Mr. Chairman, that

24

undertaking has been filed yet.

25

process.

26

I think it's in the

You will probably have it today.

MS. LEA:

Okay.

So we haven't seen that yet.

But

27

that would be -- the 0.85 would be -- what I am trying to

28

figure out is, in addition to what you have forecast, if
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1

the Board were to impose a stretch factor on you, so what

2

you have calculated there, I think, is what stretch factor

3

results from the savings you have already embedded.

4

that correct?

5

MR. AMODEO:

6

MS. LEA:

7
8
9
10
11

Is

Correct.

So is it your view that no additional

stretch factor is needed?
MR. AMODEO:

I would say yes.

I think zero-point -- I

mean, 0.6, I don't know exactly how 0.6 was come up with,
but doing the calculations we did, it...
MS. LEA:

Well, 0.6 came out of the total cost

12

benchmarking exercise.

13

to do with this case or the evidence before this panel.

14

was part of the Board's total cost benchmarking exercise.

15

It wasn't based on your -- anything

Now, you have not filed any benchmarking or

16

comparative performance analysis, as we understand your

17

evidence.

18

It

And on Tuesday, Mr. Thompson was asking panel 1 about

19

your participation in various industry benchmarking

20

initiatives.

21

piece of transcript?

Did you have an opportunity to look at that

22

MR. AMODEO:

I read --

23

MR. STRUTHERS:

24

can answer that question.

25

MS. LEA:

26

MR. STRUTHERS:

Sorry, I was going to say perhaps I

Please, yes.
I have had a look at the transcript.

27

We do not participate in, as you indicated, in any industry

28

benchmarkings.

We used to participate in the CEA
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benchmarking process.

2

As of 2011, the CEA actually effectively shelved that

3

benchmarking and no longer funds it.

So we don't have that

4

information.

5

Manitoba Power and also BC Hydro because they we're

6

effectively similar and similar structures in terms of

7

distribution, rural nature, and geographies.

We used to compare ourselves to NB Power,

8

So there is no comparative information that is

9

available, at least for benchmarking within Canada.

10

I should indicate that I think your assumption was

11

that we didn't have the same pressures as a normal company

12

did with respect to leaning ourselves or keeping ourselves

13

as thin as we can.

14

case.

15

very much a pressure in ensuring that we do lean ourselves.

16

You will have seen the KPMG benchmarking report that was

17

provided, and I also -- I am assuming that you are aware of

18

the Premier's Council Review, which is ongoing currently.

19

And, again, it is another benchmarking review of both Hydro

20

One and OPG.

21

I am going to suggest that isn't the

I am going to suggest that the Ministry of Energy is

So it would be unfair to say that the companies are

22

not under consistent pressure in order to do the best that

23

they can and to come up with as many structures and

24

strategies to reduce costs.

25

MS. LEA:

Is it your -- do I take from your answer,

26

then -- thank you, Mr. Struthers -- that it is the

27

company's view that even in the absence of an explicit

28

stretch factor, you have an incentive to aggressively
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1

continue to seek efficiencies and share those savings with

2

your customers and continuously improve as a result of what

3

you have just described?

4

MR. STRUTHERS:

That is correct.

Certainly this is --

5

it's not even a benchmarking or review that is being done

6

by the company on the company.

7
8
9

It's being -- a review being done by the company by a
third party for a third party.
So to the extent that there would be any bias to it

10

and bias in favour of the company, you are not going to

11

find that.

12
13
14

MS. LEA:

Will the results of that -- when would the

results of that be available?
MR. STRUTHERS:

I don't know.

As I say, it's being

15

done for the Premier's Council, and that is an ongoing

16

process.

17
18
19

MS. LEA:

So there is no expectation that it would be

available before the record closes in this case?
MR. STRUTHERS:

I don't know when it might be

20

available, but certainly the company will look at that

21

report, to the extent that it is provided to it, and

22

certainly we have had discussions with KPMG about what

23

might be in it.

24

We've certainly looked at a number of those items.

25

They're within the items that we have identified within our

26

business plan.

27
28

They've certainly identified that those are the right
way to go and that we should be aggressively pursuing them.
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5

MR. STRUTHERS:
down.

Further down.
MS. BLANCHARD:

I believe it is on the page above or
Sorry.

No, further up.

Okay, which ones would lend themselves

to benchmarking?
MR. STRUTHERS:

If they are there, then effectively it

6

would be -- sorry, I haven't got the document in front of

7

me, so if I could --

8
9

MS. BLANCHARD:

I have some paper copies, if that

would be --

10

MR. STRUTHERS:

That would be very helpful, thank you.

11

MS. BLANCHARD:

Okay.

I've got a couple printed here.

12

They seem to all be stapled together, but there is many

13

copies there.

14

apologize.

15

friend will just distribute them, maybe that will simplify

16

things.

Late-night document preparation.

I

But I've got a few copies of those, and if my

17

--- Mr. Rogers hands documents to witness panel.

18

MR. STRUTHERS:

So for example, customer interruption

19

duration would be one of those items that would be

20

benchmarkable.

21

MS. BLANCHARD:

And --

22

MR. STRUTHERS:

It is under the category of continuous

23

improvement and cost-effectiveness in the building and

24

maintaining of reliable transmission and distribution

25

systems.

26
27
28

MS. BLANCHARD:

And would you describe that as an

operating target?
MR. STRUTHERS:

I would describe it as a target that
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1

the company strives to continuously improve to.

2
3

MS. BLANCHARD:

So have you benchmarked that target

against any comparable utility company?

4

MR. STRUTHERS:

The Canadian Electrical Association

5

used to do benchmarking back in 2011.

6

benchmarking since that point in time.

7

They haven't done

So in effect, what we're doing is we're trying to

8

cobble together what we think is arguably a target, but

9

what we're looking for is continuous improvement year over

10

year over year based on performance.

11
12

MS. BLANCHARD:

And so you haven't benchmarked that

one against -- against another company?

13

MR. STRUTHERS:

Subject to check, I don't believe we

15

MS. BLANCHARD:

Okay.

16

MR. STRUTHERS:

Not on an official basis, no.

17

MS. BLANCHARD:

Okay.

14

have.

And then just looking at the

18

two lines above, would you agree with me that those are the

19

two targets, the only two targets, that relate to financial

20

-- sort of value for money?

21

targets?

22

MR. STRUTHERS:

Those are your two costing

Well, those are specifically related,

23

arguably, to getting the work done, because, in effect,

24

what you're looking at is your OM&A costs, i.e., the work

25

program that you have identified.

26

achieving that work program?

27

of work program achievement, as to a degree are the in-

28

service capital transmission and distribution targets.

Are you actually

So there is more of a measure
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