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To Provide for the Eleclion of Water,
Light and Power Commissioners.

The Municipal Corporation of the Town of Orillia, hereby
enacts as follows:

1. That for the year 1018, aud thereafter, there shall be elected Four Oomm-
missloners, who, with the Mayor of the sald Town of Orillin, for the time
baing, ahall zogether oonstitute & Board of Oommissioners, who shall exer.
clbe and enjoy nll the powers, rights, autborities and lmmupities copferred
'upon the Uorperstion of tha sald. munloipality bti ths * Muniolpal Water-
vorhAAnt." sgdﬂ ?Il ms:dme;t:h thart:m. '.“t &y : t;:gﬂ::lclp_li, Light hu:ﬁ
Hoat Act,” sn smendmen nreto, azcept tha o atem v
remaln nt; heretofors under the control of the Councll of the ssld town,

i9, That tbe sald four Commissloners for the year 1018, sball ba Jamus
BrocxerT TUDHOFR, of the Town of Orlllis; ERAeTUS Long, of the Tawn of
Orillia ; WiLLIAM BworD Froar, of tbe Town of Orillis, and CHARLES HanR-
otn HALE, of the Town of Orillis, Aud this appnintment shall cosatituts tha
slection of the sald Commissioners for the year 1013, and of the two having ths
largest assessment, Oominissioners for the year 1014

4. After tha year 1018, two Commissioners to replsca those whove term shall
have expired shall bo sleted ancusllyjat the saue times and [s the same man-
necss the Mayor of the sald town, except where & vacancy from any canse
oocurs oo the sald Board, when a_ Commlssioner who shall hold offlae during
the remalnder of the term for wht his predecesscr was appoloted, shall be
fmmediatly appolnted by tha Mc  pal Councll of the sald Town.

4.—That the vota of tha eleotors of tha Town of Ocillia will be takan au.

this By.law by tha Dspaty-Returning OfBeers hereloalter named on Mondsy, |

o
- the Sixth Dy of Janusry, 1018, commencing ab Nioe o'slovk In the m:m;l:i
;lnd continning until Five o'olock In the afternoon, st the undermentlon

ALES 3

{1) For the Pirst Polllog Sabdlvision at A. H. Bowen & Son's Blere, on
a Btrest.

{3 For the Sesond Polling~Subdlvision st Joho Ralston's Shop, ou
Missinsagn Staset. ) s
) For the Third Polling Subdivision at the Firs Hall, Patar Street.

(4) Por the Fourth Polling Subdivision at John Eerr's Ofics, Misslasaga

Btreat, . =
{6) For the Fiith Polllug Subdivislon at Oconcll Obsmbers, Weat Street,
. {0) For the Bixth Polling Subdivision at E. F. Cocke & Son's Offics, West
treat. v

5 bn}un For the Seventh Polling Sabiivision at Andrew Olark's House, Mary,
t. :

The following persons ahall be Doputy-Returning Officers and Poll Clerks

for taking such votes:

At Polling Bubdivision No. 1, Cbarles Morrison, Deputy Raturning OM
B S 0d Josophus Wataon, Foll Olerk’ 7 e P

At Polllog Bobdivision No, 2, Olias. @, Hatley, Do, Raturaiog OM [1.1.]
olltag B o et et Boll Oterse) ! 0Pty Hataraiog Offioer,

At Polllng Subdivlsion No, 3, F. W. Wabber, Deputy Retaralog O
B b N cuhes, Poll Orererr Deruty Returziog Officer, and

At Polllng Bubdivision No, 4. John Reard Deaprt: ser,
B EUR, T, Bualth, Poll Olesk, " T Returning Offder, and

At Polling Batdivislon Na, 5, William Teskey, Deputy Returnln,
B 0R, C. Hipwell, Poll Oleric, ' 100 % Officcr, and

At Polling Bubdivislon No, U, W. T. Y. D Returnin, .
i Joseph Gibbons, Foll Ole:kI:“' puty R

At Polling Subdivision No. 7, Oharies Powley, Depnty Returning Officer,
Wi, 6. Rickardson: Pad Cloek T 8 Ofcer.‘sod

5.—That on the 4th day of January, 4.D,, 10]8. at th 14
Olerk 1o, £p Toven of Orilia ot the Boa of 10 Sielosk 1o the torertarms “vie
Mayor shall sppolnt in writlog signed Iz himself, two persons to attend at the
final summing op of the votes by the Oiark, one person to attend at sach Poll.

1ag Subdivision on behalf of the persons inteveated in sud derirous of promot.

iog the passiog of this By-law, snd a lik behal perso
lnmubgrln s“ud desirous of uppolin; l,h:p::-ii:s I‘gh By-l::.! the T

' 8.—That the Clerk of the Munlclpal Council of the Town of .
atiend at his office st the Uounei) Oh:.mbn. in the Town M'Onr!lll.o:zlll.;; :::ﬂ
of sleven o'clock in the forenoon. on the Tth day of Japuary, A.D., 1018, to
sum up the number of votes given for and agalnst this By-law,

This By-law shall come into operation sud be of full force and
!mnadhuly'utu- the passing Lhcr':gr. and shell nm:lu lnu foroe unf.u‘g;?;

Dated this dsy of A, D, 1913, ) Town of Orillls.

AKE NOTICE, that the above fa  tros sopy of d By k
hss been takes Into eonsideration and wiﬂ’b: lnsll. pmpo-edmny '!..h‘:'&un'hlzihl

of the Town of Orillinin the event of the assent of the Jmﬁm belng obtalned
to, after cne month of the Arst publieation fn TaW TiMus, I!c dats of
:ﬂmu::l?ht.!o:l %uﬁl‘:&:dl s DmnTlar ll'lil%i’:nd that the votes of ths
Imm---nﬂ;:»lnmI.Imnlnll.n(t.nty . K 3 o8 tha day,snd the
0. B, GRANT,

Orxzx, Towsx or ORITLIA.

F-.I [ Lk ¥ . 1 .

LE_S_ 9,0 42 0

x . » x.9
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Public Utilities Act 1913.pdf /M

P 1 PUBLLC UTLLITIRS, 3=4 Geo. V.

—

CIHHAPTER 41.

Vi Act respecting the Construction and Opera-
tion of Works for supplying Public Utilities by
Municipal Corporations and Companies.

Assented to Gth May, 1918.

g H IS MAJESTY, by :n! with the advice and consent of
4 the Legislative As=crabiy of the Province of Ontario,
cnaets as follows :—

3. This Act may be cited as The Public Utilities Act.
New.

o dn Pars T L0 IV YV amd VI of this Aet, “Publie
Loliey™ or = Pullic Htilities” shall inean waier, artificial or
pamnral gas, electrieal power or energy. steam and hot water.
AN

PART 1.

hENICIEAL WATERWORINS.

o
¥

(1) The corporation of a loeal municipality may,
ander and subject to the provisions of this Part, aequire,
~tablish, maintain and overate waterworks and may acquire
Py purchase or viierwisc and may enter on and expropriate
vnd. waters and vater privileges and the right te divert
v lake. river, pond. spring or stream of water within or
Gthont the wnaileipality as may be deeined wecessary for
saterworks poeposes. or for protecting the waterworks or
eerving the pority of *he water supply,

i
-
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aivilear which iz not situate
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An Act respecting the Construction and Opera-
tion of Works for supplying Public Utilities by
Municipal Corporations and Companies.

Assented to 6¢h May, 1913.

[S MAJESTY, by and with the advice and consent of
the Legislative Assembly of the Province of Ontario,
enacts as follows:—

1. This Act may be cited as The Public Utilities Act.

New.

2, In Parts 111, IV., V. and VI. of this Act, “Public
Utility” or *‘Public Utilities” shall mean water, artificial or
natural gas, eleetrieal power or energy, steam and hot water.
New.

PART 1.

MOUNICIPAL WATERWORKS.

3.—(1) The corporation of a loecal municipality may,
under and subject to the provisions of this Part, acquire,
cztablish, maintain and operate waterworks and may acquire
by purchase or otherwise and may enter on and expropriate
land. waters and water privileges and the right to divert
auy lake, river, pond, spring or stream of water within or
withont the municipality, as may be deemed necessary for
waterworks purposes, or for protecting the waterworks or
preserving the pnrity of the water supply. -

(2) No land. water or water privilege which is not sitnate
within or within 15 miles of the municipality shall be ex-
propriated under the powers conferred by subsection 1. and
no water shall be taken from any lake or river except within
or within 15 miles of the municipality. or in either case so
as to interfere with the waterworks of any other municipal
corporation or the supply of water therefor then in actual
uze. R.S.0. 1897, e. 235, ss. 2-5, redrafted.

(3)
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Chap. 41, FUBLIC UTILITIES, 3-4 Geo. V.
PART 11T.
ALL MUNICIPAL PURLIC UTILITIES,

=5. This Part shall apply te all municipal eorporations
owning or operating publie utilities,.  New.

26.- (1) The council may pass hy-laws for the main-
tenanee and management of the works and the conduet of
the ofticers and others employed in conunection with them, and
for the eollection of the rates or charges for supplying the
public ntility, and for the rent of fittings. machines, appar-
atits, meters or other things leased to consumers, and for
fixing such rates, charges and rents. and the times and
places when and where the same shall be payable; and for
allowing for prepavment or punetnal payment sueh diseonnt
a2z may be decmed expedient. R.&.O. 1897, e 234, 8 0,
amended.

(2) In fixing the rents, rates or prices to be paid for the
supply of a pnblie utility the corporation may use its dis-
eretion as to the rents, rates or prices to be charged to the
various classes of consnmers and also as to the rents, rates
or prices at which a publie ntility shall be supplied for the
different purposes for which it may be supplied or required.
f Edw. VIT. e. 39, 5. 1, redrafied.

(%) Tn defanlt of payment the corporation may shut off
the <npply but the rents or rates in default ghall, neverthe-
less he recoverable, T.S.0. 1807, e, 234, 5. 21 (2). part,
redrafted.

27. The snm payable by the owner or oceupant of any
huilding or lot, for the publie ntility supplied to him there,
or {nr the use therenf, and all rents, rates, eosts and charges
hv this Aet to be eollected in the same manner as rents or
rates for the supply of a publie ntility shall be a lien and
charge an the huilding or Int, and may be levied and col-
lzeted in like manner as municipal rates and taxes are recav-
erable. R.S.0. 1897, . 235, 5. 20 (2), amended.

28, The officers of the eorporation. when acting lthe
discharge of their duties under this Aet, shall e:r-of”o " a

eonstables. R.S.0. 1897, e, 235, 5, 24, part. HIUAR T

29, No actian shall he hronght against any person for
anything done in pursuance of this Aet, bnt within six
months next after the act committed. or in case there is a
continuation of damage, within one vear after the --iginal

cause of action arose. R.S.0. 1897, e. 235, s. 25, amended.
30






1913 PGRLIG UTILITIES. Chap. 41. 529
(- T ert
30. Materials procured under contraet with the cnr|ml':1-f'{§,’;,m’
tion, and upon which the eorporation has made advances in ffom exe-
accordance with sieh contract, shall he excimpt from exeen-
tion ngainst the ierson who Hllllpll(‘l] or crmtruv iml to supply

sneh matorials. 180, 1897, ¢. 255, 8. 27, amended.

31. The public ntility works and the land acquired forjlems

the purpose thereof. and the property appertaining ihereto, loghe s
zhall be speecially charged with the repavment of any snm works
barrowed by the corporation for the purposes thereof. and
for anyv debentures issned therefor. and the holders of such
debentures shall have a preferential charge on such works,
land and property for scenring the pavinent of the deben

Sy

tures and the interest thereon. N.S.O. 1807, e. 235, 5. 86
Vo dw. VT, e 24, s, 1, amended.

32. The revenues arising from supplring any public ntil- Apvlication
ity or from the property canneeted with any publie unfility
work, after providing for the expenses of the maintenanee
of the works shall., sulijeet to seetion 31. form part of
the general funds of the corporation. R.S.0. 1807, ¢, 235,
35 : 8 Kdw. VII. c. 24, 5. 3, redrafted.

33.—(1) The corporation may sell. lease or otherwize Lower to

dispose of any properly which is no longer required for the proverty
pirpose of the undertaking, and any property 8o sold shalljonger
be free from any charge or lien on aceonnt of anv deben gequire
tures issned by the corporation. hut the procesds of the sale

shall be added in and form part of the fund for the redemp-

tion and payment of any debentuves constituting a charge
thercon. or if there are no such debentures the proceeds shall

form part of the gzeneral funds of the eorporafion.

{(2) Tf credit is given for any part of the purchase money Power to
of real property the corporation may take seenrity, hy way e
of mortgage to seenre the same and every suech mnrtgngo. and
the proceeds thereof. shall stand as seeurity for any deben-
tures constituting a charge on the real property. at the time

nf the sale. R.8.0. 1807, e, 235, 5. 30, amended.

PURLIC UTILITY QOMMISSION.

34.—(1) The council of a municipal corporation which 5 fa4en

owns or operates works for the produetion, manufacture ar gty
supply of any publie utility or is ahout to establish suchfor manage-

works may hv hy-law passed with the assent of the muni- warks
cipal electors provide for entrusting the construction of the
works and the control and management of the same to a
eommission to be called “The Publie [Ttilities Commission
of
345
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Chap, 41, PUBLIC UTELITIES, 3—-4 Geo. V.

of the (naming the munieipalily ”) or to a connnission estab-
lishid under this Part.

(2) A Commission established under The Municipal
Waterworks Aef or The Municipal light and Heat Act or
under a special Aet for the construction or the control and
management. of works for the manufacture, production or
supply of any public utility shall for the purposes of this
seetion he deemed to be a Connnission established under this
Part and the provisions of this Part shall apply to it.

(%) Where a commission has heen established under this
Part as to any public utility and the corporation desires to
entrust the control and management of any other publie
utility works to a commission, subject to subsection 5, such
control aud management shall be entrusted to the commission
50 cstablished, or if there is more than one commission
s0 established to one of them, or the hy-law may provide for
placing under the control and management of one commis-
gion all public ntility works owned by the ecorporation.

(4) Where the construction of any other public utility
works and tha control and management of themn is entrusted
to anv of the commissions mentioned in anbsection 2, such
commisgion thereafter shall be called “The Public Utility
Commission of the (naming the municipality’).

(3} Where the corporation of a city or town has entered
into a contract with The ITydro-Electric Power Commission
nf Ontario for the supply of clectrieal power or energy a
eommission shall be established under the provisions ot this
Part for the control and management of the construetion,
operation and mnaintenance of all works undertaken hy the
rorporation for the distribution and supply of such clectrical
power or energy, or such eontrnl and management shall
be entrusted to an existing Publie Ttilities Commission,
and. where the commission is not entrusted with the control
and management of any other public utility, it shall be
alled ¥ The Tlydro-Eleetric Coammissien of the (naming

the municipality ).

(6) Snhscetion & shall be subjeet to the provisions of
anv Speeial Act providing for the control and management

of such works.

(7) A by-law of the council for the purposes mentioned
in subscction 4 shall not be repealed without the consent of
“ The Hydro-Flectric Power Commission of Ontario.”

(8)
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1913 PUBLIC UTILITIES. Chap. 41. 531

(8) If no commission has been established under thisiryelon

Part to which the control and management of a sewerage Jient of,
system, to which paragraph 11 of scetion 406 of The M uni-system.
cipal Act applies, may be entrusted, a Commission may be
established under this Part, for the control and management

of such sewerage system, and the provisions of this

Part shall apply to it. New. See R.S.0. 1897, ¢. 235,

8. 40 (1); 10 Edw. VIT. ¢c. 93, 5. 1.

35.—(1) Subject to subsection 3, npon the election ofPowers of

P . . . Commission.
the commissioners as hereinafter provided, all the powers,

rights, authorities, and privileges which are by this Act con-

ferred on the corporation shall, while such by-law remains in

force he exercised by the commission and not by the council

of the corporation.

(2) The officers and emplovees of the corporation shall be omcers ot
continued wntil removed by the commission unless their [oThorgtion
engagement sooner terminates. s

(3) Nothing contained in this section shall divest the councit te
council of its authority with reference to providing theliovlle
money required for such works, and the treasurer of theQuired for
municipality shall, upon the certificate of the commission,
pay out any meoney so provided. R.8.0. 1897, c. 235, s.

40 (2-4); 2 Edw. VII. c. 24, 5. 4, redrafted.

38.—(1) A commission established under this Part shall umber of
be & body corporate and shall consist of three or five merm-Semmis-
bers as may be provided by the by-law, of whom the head of
the council shall er-officio be one and the others shall
be clected at the same time and place and in the same man-

ner as the head of the council.

(2) One-half of the elective members shall hold office for Term of
two years and the other one-half for one vear, and shall con-"T°*
tinue in office until their sneeessors are eleeted and the new
commission is organized.

(3} At the first meeting of the commission after the first Torm of
election the members who are to hold office for two vears desamined

shall be chosen by lot.

(4) Except where otherwise expressly provided, the pro-rrovisions
vigions of Parts 2, 3 and 4 of The Municipal Act which aremede ot
applicable to members of the council of a loeal municipality Sioetion of.
shall apply mautatis mulandis to the commissioners to he
elected under the provisions of this Part. & Tdw. VIT. c.

40, s. 2; T Edw. VIL c. 45, 8. 1, redrafled.
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UChap. 41, PUBLIC ETILITIVS, 3—4 Geo. V.

37.—(1) Where a2 vacaney in the cominission oceurs
from any cause the conneil shall immediately appoint a sue-
cessor whi shall hold offiee during the remainder of the term
for which his prodecasgor was elected. 6 Edw. VIT. e, 40,
s, 2, amended.

(2) A majority of the commissioners shall constitnte a
quornm of the commission. R.8.0. 1807, ¢. 235, 5. 41 (2).

38. The salary, if any. of the eommissioners shall from
time to time be fised by the couneil, and no member of
the couneil. except the head thereof, shall at the same time
be a anember of the commission. R.S.0. 1897, c. 235, s,
48,

39.—(1) The couneil may hy bylaw passed with the
assent of the municipal electors repeal any hy-law passed
nnder section 34

(2} Where a by-law is vepealed the conneil shall ap-
portion the enrrent year's salary of the commissioners and
any officer or emplovee of the eommission shall be continued
nntil removed by the council unless his engagement sooner
terminates. R.8.0. 18997, e. 235, s. 44; 3 Edw. VII. c. 24,
2, 3, redrafted.

40.—(1) Separate hooks and accounts of the revenues de-
rived from every publie utility nnder its management shall be
kept by the eommission and such hnoks and aceounts shall
alsn bie kept separate from the books and acconnts relating to
the other property, funds, or assets conneeted with sueh pub-
le nility, and sueh books and secounts shall he open to in-
speetion by anv person appointed for that purpose by the
conneil. R.8.0O. 1897, e, 235, & 45 (1), redrafied.

{2) Subscetion 1 shall he subjeet to scction 58 of The
Ontario Raithveay and Municipal Board Act. New.

41.—(1) The commission shall on or before the fifteenth
day of January, in each year, or upon such other day as the
council may direct, canse a return to be made to the couneil
eontaining a statement of the affairs of each pnblic utility
work, showing,—

(a) the amount of the rents. issues, and profits, aris-
ing therefrom and the number of persons sup-
plied with each of the public ntilities during
the previons calendar year;

(b} the extent and value of the property connected with
each publie ntility work;
(e)
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(¢) the amount of all eutstanding dehentures and the
interest thereon. duc and unpaid. and the state
of the sinking fund:

(d) the expenses of management, and all other expen-
8es;

(e} the salaries of officers and servants:
(f) the cost of repairs, improvements and alierations:

(7Y the price paid for auv land aeqnired for the pur-
nose of such public ntility work and snch a state-
ment of revenne and expenditnre as will at all
times afford full and complete information of
the state of its affnirs.

(2) The eommission <hall alsn Nirnish sueh informntion [nformatior
as from time to time may be required by the eouncil.

(3) The aceounts of the Conmuission shall be audited by auvait or
the anditors of the corporation. and the commission and its®eunt
vfficers shall furnish to the anditars snch information and
assistance as may he in their power to enable the andit to be
made. R.S.0. 1897, e, 235, 5. 45, redrafted.

42, A book wherein shall be recorded all the proceedings Records of
of the commission shall be kept and shall he open to ipy. Procesdings.
spection by any person amminhn] for that purpose by the
couneil. R.8.0. 1807, «. 285, s, 46, pavl redrafied.

43. The revenues after dedueting dishursements shall, Revexues to
quarterly, or oftener if the couneil so (]lI‘P(‘t'- be paid over to municipal
the treasurer of the municipalilv, and shall be by him placed ™"
to the eredit of the aceount of the publie wility work,
and if not required for the purpose of the work shall form
part of the general funds of the eorporation. R.S.O. 1897,

c. 285, & 47, redrafled.

PART TV,

ALL MUNICIPAT, AND POMPANY PUBLIC UTILITIES,
d4. This Part shall apply to all municipal or other eop- MPiliedtion
porations owning or operating public ntilities. New,

45.—(1) Any person anthorized hy the eorporation fnr(l)nsg;gtlon
that purpose shall have free aceess. at all reasonable tines, mises.

and wupon reasonable mnotice given and  request  made.

to
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Citp of Orillia |,

35 WEST STREETN TELEPHONE
P.G. BOX 340 (705) 325-1311
ORILLIA, ONTARIO FACSIMILE
LAV 641 (705) 325-5178

OFFICE OF THE CHIEF ADMINISTRATIVE OFFICER

November 15, 1996

= =T raln
- & =T "”'\ —
H L_.\.'j_:.a i
iUl
NOV 13 1c%5
Mr. W. D. Russell,
Russell, Christie, Miller, Koughan,

i ici ORILLIA, WATER, LIGHT 2
E?Lf)r.lthg;S 1asng , Splicttors. POWER COMMISSIC:]
Orillia, Ontario,

L3V 643

Dear Mr. Russell:
Re: Council Meeting - December 9, 1996

This letter is to request your presence at the Committee of the Whole
meeting on December 9th to discuss matters relating to the OWLP. Gord Davidson
will also be in attendance.

Please confirm your attendance with my assistance Lori Blunt at 329-

7230.
' Yours truly,
3
( ( TN P4 S -~
lan C. R. Brown,
City Manager.
ICRB/Ib

cc:  Mayor French
Gord Davidson, OWLP

CITY ON THE LAKES - BIRTHPLACE OF CENTRAL ONTARIO

@

PRINTED ON HECYCLED Papga







MEMO
ZReanas
TO: Gord Davidson, Chief Executive Officer =L T 3 é‘&
Qrillia Water, Light and Power Commission
[.& OCT 17 1598
FROM: lan C. R. Brown, City Manager (¢ 5
DATE:  October 16, 1996 DRILLIA, waiss, LiGHT &

BOWER C2ainisSion
SUBJECT: O.W.L.P. Assets

Further to your conversation with Mayor French, | am enclosing a copy

of Mr. Russell’s opinion on the sale of assets of the O.W.L.P. for your comments.

ICRB/Ib
encl.






"aw Ollices of I 2

.ussell, Christie, Miller, Koughan

76 COLDWATER STREET EAST, P.O. BOX 158, ORILLIA, ONTARIO L3V &I3 TELEPHONE (705) 325-1326
FAX (705) 32771811

——

October 9, 1996

City of Orillia ——
P.0. Box 3490

ORILLIA, Ontario } o
L3V 6J1 s

4T WY
FLD B 1

Attention: Mr. Tan Brown, C.A.O.

DLy et 1
Dear Mr. Brown: Gy r.”..-;fTﬂ
POE® SHamiiidd

Re: Water Light and Power Commission

Researching your question as to who would receive the proceeds
of the sale of any assets of the 0.W.L.P., and who owns the assets
of the utility, required a review of all applicable legislation
back to "day one". That took us to the Town of Orillia Act passed
on April 1, 1899.

The O.W.L.P. is unique. It has the power to construct hydro-
electric generating facilities, to operate transmission lines, and
in some areas, the power to control water levels for these purposes
- and all this QUTSIDE the Municipal jurisdiction of the City.

This subject of “JURISDICTION* both geographically and
internally vis-a-vis the City and O.W.L.P. are the matters that
turn blue litmus red.

In SUMMARY, our opinion is as follows:

1. Statutory Agent

The O.W.L.P. is a Statutory agent of the City, and holds its
assets in trust for the City.

2, O.W.L.P. - Legal Authority

The legal authority for the existence of the 0.W.L.P. and its
jurisdictional powers are found in the following:

a) The Town of Orillia By-law 557 (1913)
b) The Town of Orillia Private Act, Bill No. 5, 1915.

00y

WO, (RUSTY) RUSSELL, a.c.

DOUGLAS 5. CHAISTIE, B.A, LLB,
MICHAEL M. MILLER, 8.Sc. in Comm., LLB.
WILLIAM S, KOUGHAN, LLB,

DAVID M. WINNITOY, LLB.
LISA M, BOWLIN, B.A., LLB.
JESSICA A DUNCAN, BA., LLA.
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Procedure For City To Recover Assets

How and by what procedure the City could take back all, or
part of, the powers given to the O.W.L.P. by By-law 557 is a
fuzzy area. It could be argued that the consent of Ontario
Hydro and the consent of the electors is required.

Full Circle

After searching through the background material of Provincial
and Local legislation from 1899 to 1996 (copies attached) one
has to ask if we have not come full circle.

Let me explain. The City is the owner of the assets and
O.W.L.P. only holds them as Trustee for the City. Therefore,
any Provincial legislation involving these assets (whether for
hydro distributicn or generation) must be directed against the
City, not the O.W.L.P.

If this analysis is correct, then the methodology of how to
cancel the O0.W.L.P. Trust is academic. Future Provincial
legislation would also need to provide the Statutory means by
which Trust Arrangements between Municipalities and their
Hydro Commissions are more easily terminated.

Having said this, let us analyze the building blocks leading

to the above conclusions.

BACKGROUND RESEARCH

The historical background of where the City and the 0.W.L.P.

stand, and how they got to this point, is important.

A noted Washington correspondent recently made the statement

that you could have no understanding or control without knowledge,
particularly historical knowledge.

She added - "Without historical knowledge you don’t know where

You are, or why you are, much less where or why anybedy else is....
You are easily taken in....and even more easily fooled".

With this philosophy in mind, let us proceed.

SUBJECT NO. 1 - MUNICIPAL JURISDICTION

Section 101(1) of the Municipal Act states:

“except  where otherwise  provided, the
jurisdiction of every Council is confined to
the Municipality that it represents and its
powers shall be exercised by By-law."

../3






This provision is not new. It has been in the Municipal Act
since the early 1830's.

When and by what means you may ask, did Orillia get the power

to buy land and construct hydro-electric generating facilities
QUTSIDE of its Municipal jurisdiction?

STEP_1

THE TOWN OF ORILLIA ACT OF 1899 (Exhibit 1)
(Ragged Rapids)

This Private Act permitted the Town to purchase land in the
Township of Matchedash, and to build, maintain and operate a hydro-
electric generation station at Ragged Rapids, operate transmission
lines and furnish electric power to the Town of Orillia and
elsewhere within a radius of "5 miles thereof". The Act also
approved of Debentures in the amount of §75,000.00.

STEP 2

TOWN OF ORILLIA ACT, MARCH 17, 1902 (Exhibit 2}
(Radius 25 miles)

It was realized that the radius of "5 miles" was in error. In
addition, the Town was having problems with their construction
financing, so this new Private Act was the next step.

This Act extended the "service area" for electrical purposes,
to 25 miles, and also approved $100,000.00 in Debentures.

STEP 3

TOWN OF ORILLIA BY-LAW 557 — (Exhibit 3)
TO ESTABLISH A COMMISSION

By 1912 it became apparent to the Town Fathers that Council
and staff could not handle the complexities of this mushrooming
development, and the next step was to form a Commission and
transfer these powers to the Commission.

TOWN OF ORILLIA BY-LAW 557, 1913
(The 0.W.L.P. is born.)

T@is_By—law was passed on the 23rd day of January, 1913
establishing a Water, Light and Power Commission effective in the
year 1913. This was done under the provisions of the "Municipal

Light and Heat Act" and the "Municipal Water Works Act" of 1837 as
amended.

... /4
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As a preraquisite to the passage of this By-law it had to be
submitted to the electors for approval. This was advertised in a
local newspaper on December 12, 1912 and the electors went to the
poll on Monday, January 6, 1913. A favourable majority was
announced on January 7, 1913, and with the passing of By-law No.
557 on January 23, presto, O.W.L.P. was in business.

STEP 4

PRIVY COUNCIL COMMITTEE REPORT (FEDERAL} - (Exhibit 4)
ON THE SEVERN WATERWAY CANALIZATION
(Relocation - Ragged Rapids to the Swift)

In 1913 the Federal Government was investigating the
feasibility of canalization sections of the Severn River for the
purpose of the Trent Severn System. This resulted in a Report
dated the 9th of February, 1914 which was approved by the Privy
Council. It provided for the relocation of the Orillia Ragged
Rapids dam and hydro facilities to the Swift Rapids.

COMMENT: I was not provided with any documentation which:

a) indicated approval of Council or the Commission to the
relocation of their hydro facility from Ragged Rapids to
the Swift Rapids, but this need not detain us.

b) the "25 mile service area" provision approved in the Town

of Orillia Act of 1902, does not appear to have been the
subject of an amendment.

STEP S

TOWN OF ORILLIA ACT, BILL NO. 5, 1915 (Exhibit 5)
(O-W.L.P. Operating Powers)

By 1914 the Town Fathers had several concerns which they felt

could only be corrected by a further Town of Orillia Act. These
were:

a) the question as to whether the Town could "off-lcad" to
the Commission its powers to operate generation stations
and transmission lines QUTSIDE THE JURISDICTION of the
Town of Orillia, also

b) there was a requirement to reorganize a Debenture debt of
$85,000.00, and

c) the Town had made an application to annex certain
waterfront properties still held by the Township of
Orillia (approved). This resulted in....

/S
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TOWN OF ORILLIA ACT, BILL NO. S5, 1915 "

Section 11 of the Act clears up the issue as to the legality
of Town Council off-loading their Special Act powers to a
Commission. It states as follows:

Section 11 of the Town of Orillia
Act, 1915

11. - (1) Subject to subsection 2, all the
powers, rights and privileges with regard to
the government of the Orillia Power
Transmission Plant or the generation,
distribution and sale of electrical power and
light heretofore or hereafter granted by any
special Acts to the Council or Corporation of
the Town of Orillia shall, while the bv-law
appointing such Commission remains in force,
(this refers to By-law 557 passed 23rd of
January, 1913) be exercised by the Orillia
Water, Light and Power Commission, and not by
the council of the corporation.

(2) Nothing contained in this section shall
divest the council of its authority with
reference to providing the money required for
such works, and the treasurer of the
municipality shall, upon the certificate of
the: Commission, pay out any money  so
provided. "

COMMENT NO. 2

Mr. Hayhurst at the O.W.L.P. has been most helpful in
providing me with copies of these Town of Orillia Private Acts and
he noted that on page 4 of the Act (Exhibit 5) Section 11, which is
in different print, has been xeroxed onto the bottom of the page.
The reason is a mystery, so I proceeded on the assumption that
Section 11 as typed above is the same as that in the original
Private Act.

STEP 6

TOWN OF ORILLIA ACT, APRIL 3, 1934, c.87 (Exhibit 6)
(Minden Project)

In 1933 the Town Fathers took a further step. Council
authorized an application to the legislature for a further Town of
Orillia Act which would permit them to extend their hydro-electric
generation and transmission powers to the Minden area.

.../6






This Private Act allowed the Town with "all the powers now
possessed”, to acquire lands, construct, maintain, operate and
transmit electrical power in the Townships of Minden, Anson,
Lutterworth, Digby and Dalton. It also authorized the Town to sell
power to the Hydro-Electric Power Commission of Ontario.

COMMENT NO. 3

Referring back to the Town of Orillia Act of 1915, you will
recall that the Town was authorized to transfer these hydro-

electric powers given to the 0.W.L.P. in the Special Acts, with the
statement

“...all privileges...heretofore or hereafter
granted by any special Acts to the Council of

the Corporation of the Town of Orillia
shall....".

Therefore Town Council could down load these new legislated
powers to the O.W.L.P.

STEP_ 7

IOWN QF ORILLIA ACT - APRIL 9, 1941, c.71 (Exhibit 7)
(Minden Extension)

In 1941 a further application was made to the legislature for
a further Private Act. To support their Minden operation, the Town
required construction of additional dams and works to improve the
plant’s efficiency. This was granted for the Townships of
Sherbourne, Havelock, Eyre, Stanhope, Guilford, Harburn and Dysart.

STEP B8

TOWN_OF ORILLIA ACT — APRIL 5, 1946, c.132. (Exhibit 8)
(Mathias Facilities)

In 1946 the Town’'s "JURISDICTION" was extended to Muskoka.

This Act stated that all the powers possessed by the Town of
Orillia with respect to the acquisition of lands and water powers
and construction and maintenance were extended to the Townships of
Oakley, McLean and Draper in the District of Muskoka.

The Act further provided that before the Town commenced
construction, a By-law authorizing the undertaking had to be

submitted to the electors of the Town for Debenture purposes (which
I presume, did occur).

i3

17






CONCLUSTION NO. 1 - HYDRO ELECTRIC GENERATION POWERS

It would therefore appear that if the City Council were to
revoke all or part of By-law 557 (January 23, 1913) they could
recover to themselives those hydro-electric generating powers given
to them by the previously mentiocned Special Acts of the
legislature.

The interesting question is/Thds. Could Council revoke the
hydro generation part of By-law’557,/ leaving with the Commission
its electrical distribution powers..”

SUBJECT NO. 2 - HOW TO REVOKE BY-LAW 557 (1913)

The procedure for revoking all or part of By-law 557 is
interesting. From what we know now, it would appear that the By-
law could only be revoked (in whole or in part) in the same manner
in which it was instituted, namely, by a By-law approved with the
consent of the electors (Public Utilities Act, Sections 39 and 45).

Under the Ontario Municipal Board Act, the 0.M.B. has certain
powers to waive the need of putting a subject to the vote of the
electors, but this appears to be only in cases which concern the
issuance of Debentures for financing purposes.

SUBJECT NO. 3 - LEGISLATIVE STATUS - PUBLIC UTILITIES
Current Legislation -~ (Exhibit 9)

The current legislation which permits a Municipal Council to
pass By-laws for the establishment of a Public Utility is Section
38, Public Utilities Act, R.S.0O. 1990, c¢.P. 52.

It still has a provision that the By-law establishing such a
Commission must be passed with the assent of the Municipal
electors. There is a general rule of law, that the method by which
something is done, must, in the absence of specific provisions to
the contrary, be "undone" by the same procedure,

Section 39 of the Public Utilities Act gathers in those
Commissions established under the legislation of 1897, and
amendments, (and which captures the O.W.L.P.), stating that they

shall be deemed a2 Commission established under Part III of the
Public Utilities Act, entitled:

../8
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"PART III ALL MUNICIPAL PUBLIC UTILITIES" —

Section 40(5) of the Act states as follows:

(5) "A By-law of the Council for the purposes
mentioned in subsection 40(3) shall not be
repealed without the Consent of Ontario Hydro"

This leads us to Section 40(3):

(3) "Where the corporation of a city or town has
entered into a contract with Ontaric Hydro for
the supply of electrical power or energy, a
commission shall be established under this
Part for the control and management of the
construction, operation and maintenance of all
works undertaken by the corporation for the
distribution and supply of such electrical
power or energy, and for the purposes of this
subsection it is NOT NECESSARY that the by-law
receive the assent of the electors or such..."

When By-law 557 was passed in 1913, it was not passed for the
purpose of entering into a contract with Ontario Hydro which (3)
above suggests. I understand the first purchase agreement for
power from H.E.P.C. was in 1952. There exists the possibility that
a partial revocation of By-law 557 with respect to "hydro electric
generating and operating powers" does not require the consent of
Ontario Hydro.

I spoke to the law department of Ontario Hydro and they were
of the opinion (admittedly based on a brief discussion) that any
Municipal Utility purchasing power from Ontario Hydro would be
required to get Hydro's permission before it could terminate the
By-law. From our conversation, I gather that this is one of the
issues in the present Ontario Hydro litigation in London, Ontario.

SUBJECT NO. 4 - THE COMMISSION - AN AGENT OF THE MUNICIPALITY

~ JUDICIATL, DECISIONS (EXHIBIT 10 HEADNOTES ONLY)
By a number of judicial decisions it has been well established

that a Commission is a "mere agent"” of a Municipal Corporation, and

its assets are "held in trust" for the Municipality. My references
were:

1. Young vs. Town of Gravenhurst (1911) 24, O.L.R., 467

2 Collins vs. The Hydro-Electric Commission of Renfrew,
1548, O.R. 29

3. Sudbury Hydro-Electric Commission for interpretation of
Section 50(3)(5) of the Planning Act, 1396, 29 O.R. (3d), 23

./8






The Collins Case - 1948

The Chief Justice made some interesting statements in this
case and since it is from the Great White Fathers in the Court of
Appeal, they are worth mentioning.

It was argued before the Court that since there was reference
in the Public Utilities Act to a Commission being a CORPORATION,
that reference was to a Corporation as defined under the "Companies
Act” (now the Business Corporations Act), and therefore the
Commission had all the powers of a Corporation.

Chief Justice Robertson responded as follows:

“In my opinion the appellant (Mr. Collins) has
misconceived the relation of the respondent
(the Hydro Commission) to the Municipal
Corporation (the Town of Renfrew). The
Respondent (Commission) is a mere agent of the
Municipal Corporation exercising whatever

powers it has for and on behalf of the
Municipality.

I am aware that in some of the legislation
passed in recent years the relationship has
become somewhat confused, and it seems to have
been  considered that a hydro-electric
Commission established in a Municipality had
some independent status other than that of an
agent and trustee of the Municipality. In my
opinion the true relationship is still the
same as it was when Young and Town of
Gravenhurst (1911) 24 O.L.R. 467 was decided. "

CONCLUSION NO. 2

The O.W.L.P is an "agent” of the City of Orillia, and it holds
its assets "in trust” for the City. The absolute control of those
assets remains with the Commission until the revocation of By-law

No. 357. (Council has always had sole jurisdiction for certain
monetary matters of the Commission.)

SUBJECT NO. 5 - BACK TO THE FUTURE

Provincial Review of Electrical Power in Ontario

The current Provincial reassessment of electrical power
matters in Ontario, and particularly the future of Ontario Hydro,
has provoked much discussion but as yet there are "no cigars". One
thing is certain. The City has four special "Town of Orillia
Private Acts™ in its favour which extends to it electric generation

and transmission powers. Any contrary legislation by the Province
would need to revoke these Special Acts.

./10
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SUBJECT NO. 6 - PUBLIC-PRIVATE OWNERSHIP

This is an interasting topic these days. Can the City enter
into arrangements with other Utilities outside its jurisdiction by
way of some Municipal-Municipal, or public-private partnership?

These questions send us back to the Municipal Act and the
limitations imposed on "Municipal Jurisdiction". The Province has
recognized certain of these limitations and attempted to give some
flexibility by the passage of the Community Economic Development
Act, 1993, c.26, but this flexibility has never been adequately
tested.

The Crombie "Who Does What* Commission

As you are aware, Mr. David Crombie has been commissioned to
recommend new procedures which would give flexibility to the
Municipal Act. Time will tell.

Some writers believe that Municipal Corporations should have
the flexibility allowed under the Business Corporations Act.

SUBJECT NO. 7 - THE CITY OF CORNWALL SITUATION

The City of Cornwall is often referred to when one speaks of
@ Municipality holding shares in a Business Corporation which
distributes hydro-electric power. This fact is true.

These comments raised my curiosity so I contacted the C.A.O.
for the City of Cornwall and also the law firm which was involved
in this somewhat unigque transaction.

The story goes something like this (I may not be precisely
accurate, but in general terms this will give you the picture).

Cornwall has always received its electrical power from Quebec
Hydro under a contract which has been in existence for many years,
and expires, I believe, near the end of this century. Cornwall
does not take power from Ontario Hydro.

SunLife Insurance Company owned several hydro distribution
companies in the Cornwall area, two of which were Storment Electric
and St. Lawrence Power Company. These were subsequently merged.
I believe SunLife also had an interest in Mohawk Electric Company

which distributed power on the American side, its largest customer
being Alco, U.S.A.

Each of these independent companies got their power from
transmission lines owned and operated by Quebec Hydro.

.. /11
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When the Alco plant closed in New York State, and similarly
certain plants closed in the City of Cornwall, SunLife expressed an
interest in getting out of the business. The City was interested.

Apolication to the Ontario Municipal Board
(Exhibjit 11 - The O.M.B. Order)

In 1977 the City of Cornwall made an Applicatien tc the
Ontario Municipal Board (under Sections 63 and 64, O.M.B.A., R.5.0.
1370) to purchase all the shares cf Cornwall Electric for the sum

of 4,800,000.00, and to issue the necessary Debentures for this
purchase.

I gather that the O.M.B. found this a rather unique
Application, and after a Hearing, the Board granted the power to

purchase these shares, pass all requisite By-laws, and to issue the
required Debentures.

Mr. Pierre Guindon, solicitor for the City, sent me a copy of
the O.M.B. Qrder - (Exhibit 11).

There are two aspects of this Application which should be kept
in mind:

1. Cornwall had no contractual relations with Ontario Hydro.

2. The companies whose shares the City purchased, operated wholly
within the jurisdictional limits of the City of Cornwall.

CONCLUSION NO. 3

There is no current legislation which would permit the City to

participate with other Municipalities in a Corporation type share
structure.

This therefore completes our research on the subject you asked
us to address. We await your further instructions.

Yours truly,

\_ﬂ,ﬁi;jkbff )22455.

W. D. RUSSELL

WDR/adm
Encl. >

P.S. Having waded through all this documentation, I thought it
pPrudent that we gather all our research into one booklet to
avoid *“sawing sawdust" when the subject receives future
consideration. Attached is a BLUE BOOK of these Exhibits.
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Re: Open Public Meeting Sept 14™ 1999
Concerning Bill 35 and the transfer of the Orillia Water, Light & Power

This is a preliminary meeting, which has been scheduled months in advance of the
complete guidelines of this legislation. Due to a conflicting scheduled event, I am unable
to attend and comment on this important issue in person. I send my regrets.

I have read the report of the transition committee and although it addresses what we
know of the legislation at this time, there are several flaws. The portion of the report that
deals with the value of this asset is incorrect. In addition, the consideration of the sale of
this well run commission as the answer to solving the heavy debt issue of the City should
be approached as a very serious issue requiring input from all concerned parties.

Firstly, let us give credit to this organization. The OWLP from the past to the present, is
Orillia’ proudest asset and we owe a debt of gratitude to all the commissioners and staff
up to the present day. At present there are 48 dedicated professional employees that make
this utility work. The outside workers are among the best trained and efficient crews in
the province and it is not possible to put a value on their worth to the utility and the
community at large.

The OWLP have built this asset and it has been completely funded through electrical
rates with no money coming from the general revenue of the municipality. At this time,
the commission is debt free with a working capital and insurance contingency fund of
approximately 7 million dollars.

Over the years OWLP have subsidized the Orillia tax revenue in many ways. The
commission purchased and operated the old arena until the construction of the arena at
the Oval. At council’s insistence, the OWLP transferred the largely paid for asset of the
water works and sewage treatment facility to the city. With a dire need of a larger city
hall, the commission were persuaded to sell the OWLP building to the City at less than a
third of its actual cost and a quarter of its market value at that time. We are still awaiting
the final report on the sale of this now unused asset. In all these and many other projects,
the commission, through its electrical customers, contributed heavily to the City’s purse.

Competition

The concept of allowing competition for the old Ontario Hydro is a good one for most
electrical consumers of Ontario. The benefits derived from this move did not however
create a level playing field for those utilities having generation. The legislation states that
generation assets can no longer subsidize the rates for Orillia’s electrical customers.

Bill 35 enacted legislation that changed drastically the role of a utility and with the
passing of this bill gave new powers over to elected councils, namely the ownership and
control of the OWLP.

In the case of Orillia, there is need for council to have an understanding of the inner
operation, the magnitude and importance of this asset to the community.
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When the transition committee, without the input of the full elected commission, include
statements in their report for council’s considerations such as sell or retain the utility,
they have, in my opinion, overextended their mandate.

I am sure that no council would seriously consider selling as an option. However if they
do not get a positive message from the people, they could very well pursue this.

Within the report before council, the transition committee appointed by the Mayor shows
a net book value of 27.5 million dollars (total assets less liabilities). Within the formal
press this is extended to approximately 30 million dollars. Both of these figures seriously
undervalue its worth.

Since the OWLP by legislation is to be place into a newly formed Eub]ic corporation
operating under the business corporation act by at the latest Nov 7" 2000. The generation
portion of the utility must be in one corporation and the distribution (wires company) in
another corporation. The telecommunications segment is still undecided. (No policy as

yet)

To show a lack of understanding of this utility’s true worth and bandy a figure of a book
value of 27.5 million dollars is opening the door to a number of prospective purchasers
who are knowledgeable of its true value.

With council dictating the rules and appointing the board of directors for each
corporation then council should be conversant with the facts.

I feel that the following exercise arrives at a more realistic figure of its true market value.
The Wires Company (Distribution)

To arrive at market value for this asset the general rule for an urban electrical asset is
equal to $1,500.00 per customer. Orillia has approximately 12,000 customers.

12,000 X $1500.00 = 18 million dollars
Cash - working capital and insurance contingency 7 million
Buildings, Lands Equipment and Inventory 5 million

Total 30 million dollars
Generation

For example, if one were fortunate to own a generation site with all legislation and
environmental issues completed and there was a dam in place, the rule of thumb for the
installation of the civil and mechanical portion of a hydraulic installation is between
$3000.00 and $3,200.00 a kilowatt. These prices were the normal as of about five years
ago and anyone owning a site that could sell the energy would jump at the chance to
develop it. Now lets look at Orillia’s plants using the lesser figure of $3,000.00 per kw.






Swift Plant 7800 kw X 3,000.00 = 23,4 million
Minden Plant 3900 kw X 3,000.00 = 11,7 million
Matthias Plant 2900 kw X 3,000.00 = 8,7 million

Total 43.8 million dollars

Other Generation to Be Developed

In addition to above plants, the OWLP owns three yet undeveloped sites, Cooks Falls,
Crozier Chute and Minden # 2. These sites are approved by private members bill in the
legislature and bylaws of the townships in which they are located. In addition to the three
approved sites there are two more sites on the Musquash that are pre engineered and
require environmental studies and an approved hook up to the transmission grid.

Over the years, the OWLP has purchased or in the case of the Crown land received
approval of the flood rights over a vast number of properties that would cover the
development of the sites in question. For the sake of arriving at a ballpark figure of the
value, a figure of 3 million dollars would be appropriate.

The diesel generators that are in place are covered under inventory of the control centre
under distribution.

Wires and Distribution 30 million
Generation in place 43.8 million
Underdeveloped Sites 3.0 million

Total 76.8 million dollars

So we now have a utility with a market value of over 75 million dollars. If you relate this
figure to Orillia’s householders and industrial and commercial property owners, the true
shareholders each own an investment in the newly formed corporations of approximately
$5,000.00.

This council needs to hear the view of Orillians in order to make to the right decisions.

It is also important for council to appoint the right people that can make this asset grow
as well as return a dividend to the community.

This is a preliminary evaluation complied by myself for presentation at the meeting on
September 14" 1999.

Respectfully submitted,

Commissioner Frank Kehoe

Q5
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PART XI
TRANSITION — MUNICIPAL ELECTRICITY UTILITIES

Interpretation, Part XI
141. (1) In this Part,

“transfer by-law” means a by-law made under section 145; (“réglement municipal de
transfert ou de mutation™)

“transferee” means the corporation incorporated under the Business Corporations Act
pursuant to section 142; (“destinataire™)

“transferor” means the municipal corporation, commission or other body whose
employees, assets, liabilities, rights or obligations are transferred pursuant to a
transfer by-law. (“auteur™) 1998, c. 15, Sched. A, s. 141 (1).

Same
(2) For the purposes of this Part, a municipal corporation generates, transmits,
distributes or retails electricity indirectly if it carries on any of those activities through,

(a) a commission established under the Public Utilities Act or any other general or
special Act; or

(b) any other body, however established. 1998, c. 15, Sched. A, s. 141 (2).

Incorporation of municipal electricity businesses

142. (1) One or more municipal corporations may cause a corporation to be
incorporated under the Business Corporations Act for the purpose of generating,
transmitting, distributing or retailing electricity. 1998, c. 15, Sched. A, s. 142 (1).

Holding companies

(1.1) A corporation that one or more municipal corporations caused to be
incorporated under the Business Corporations Act after November 6, 1998 and before
May 2, 2003 to acquire, hold, dispose of and otherwise deal with shares of a corporation
that was incorporated pursuant to this section shall be considered to be a corporation
incorporated pursuant to this section. 2004, c. 31, Sched. 11,s. 7.

Conversion of existing electricity businesses

(2) Not later than the second anniversary of the day this section comes into force,
every municipal corporation that generates, transmits, distributes or retails electricity,
directly or indirectly, shall cause a corporation to be incorporated under subsection (1) for
the purpose of carrying on those activities. 1998, c. 15, Sched. A, s. 142 (2).

Two or more municipal corporations
(3) Two or more municipal corporations may incorporate a single corporation for
the purpose of complying with subsection (2). 1998, c. 15, Sched. A, s. 142 (3).
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Ownership

(4) The municipal corporation or corporations that incorporate a corporation
pursuant to this section shall subscribe for all the initial shares issued by the corporation
that are voting securities. 1998, c. 15, Sched. A, s. 142 (4).

Same

(5) A municipal corporation may acquire, hold, dispose of and otherwise deal with
shares of a corporation incorporated pursuant to this section that carries on business in the
municipality. 2002, c. 1, Sched. A, s. 30.

Not a local board, etc.

(6) A corporation incorporated pursuant to this section shall be deemed not to be a
local board, public utilities commission or hydro-electric commission for the purposes of
any Act. 1998, c. 15, Sched. A, s. 142 {6).

(7) Repealed: 2004, c. 23, Sched. A, s. 57.
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RECOMMENDATIONS

1.

[

That the City of Orillia retain ownership of the assets of the Orillia Water,
Light and Power Commission by establishing a distribution company and a
generation/services company.
That City Council select the holding company model to hold the City’s
investment in the two subsidiary companies.
That the shareholder direction for the holding company require Council
approval for any proposed distribution of dividends received from the
competitive subsidiary.
That a Board of Directors consisting of five members be appointed by City
Council for the holding company.
That the shareholder direction encourage the holding company to minimize
the size of the boards of its subsidiaries.
That City Council establish a policy that members of City Council and City
staff not be eligible for appointment to the Board of the holding company or
its subsidiaries.
That Council appoint a Committee to oversee the recruitment process,
interview candidates, and make recommendations to Council regarding the
Board of Directors of the holding company, and that such Committee
consist of two members of Council, one member of the community at large,
one representative of the existing Commission, and the City Manager.
a) That the appointments to the initial Board of Directors be made for a
combination of one-year, two-year, and three-year terms.
b) That, as each initial term expires, directors be appointed or re-
appointed for a three-year term.
That no limit be placed on the number of times that a Director can be re-
appointed.
That compensation levels of the Board of Directors be subject to Council
approval, and that the recruitment committee be mandated to submit a

recommendation to Council regarding the initial compensation structure.

0'2 q_



10.

11.

12,

13.

14,

15.

16.

1.

-2-

That the City Solicitor be authorized to draft a shareholder direction for use
by the recruitment committee, which minimizes the range of issues
requiring shareholder approval beyond those listed in this report.

That the holding company be required to submit progress reports on its
activities semi-annually to City Council.

That Council request the Board of the holding company to undertake a
review of the telecommunications initiative on a priority basis in the first
year of the Corporation’s business plan.

That Council agree to a recapitalization of the generation company that
would produce a commercial debt/equity ratio in the range between 60/40
and 70/30.

That, with respect to the generation company’s operations, Council approve
the principle of moving from a rate minimization approach to a profit
maximization approach over a transition period of three to five years.

That Council agree to a recapitalization of the distribution company that
would produce a debt/equity ratio of 50/50, as will be used by the OEB in its
rate approval process.

That, with respect to the distribution company’s operations, Council
approve the principle of moving to the permissible rate of return on equity
over a transition period of three to five years.

That the shareholder direction preclude the corporation from entering into
new retail businesses, including commodity retailing, either directly or
through a subsidiary, without the express approval of City Council.

BACKGROUND

1.1. The Energy Competition Act, 1998, is intended to end the monopoly of
Ontario Hydro over electricity generation and transmission. It provides
customers with the right to purchase their power from a competitive
power supply market expected to develop aver the next decade.

1.2.  The Act requires that municipalities wishing to be in the business of
generating, distributing, or selling electricity will have to incorporate
companies under the Ontario Business Corporations Act (OBCA) to carry
on these businesses. The deadline for these incorporations is November

7, 2000.
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1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

-3-

The distribution of electricity within a municipality (as opposed to the
competitive sale of the electricity commadity) will continue to be a
monopoly business regulated by the Ontario Energy Board (OEB), and
will have to be carried out by a company which is separate from any
affiliate involved in competitive activities.

The local distribution company (LDC) will be obligated to arrange for the
provision of electricity to those customers who do not choose a
competitive retailer, known as “standard supply”.

In 1999, Mayor McCann appointed a Transition Committee to investigate
and report to Council on the implications, opportunities, and options for
Orillia in the new electricity market. The Committee consists of the Mayor
and City Manager, a commissioner and the General Manager of the
Orilia Water, Light and Power Commission (OWLP), and the legal
advisers for the City and the Commission.

In August, 1999, the Committee presented its initial briefing to City
Council. A public forum was held in the Council Chamber on September
14, at which members of the public were provided with the opportunity to
express their views. The Committee has continued to meet regularly
during the intervening months to discuss the options presented to Council
last fall. A final public forum was held on April 4, 2000, to receive
feedback on a discussion paper issued by the Committee in March, 2000.
Although the Minister of Energy, Science, and Technology had indicated
to City Council that the rules of the new marketplace would be clear by
November, 1999, this regrettably has not occurred. Although the OEB
has released some key decisions on issues such as LDC rates, according
to press reports the Minister has indicated he will introduce legislation to
overturn any OEB decision with which he disagrees.

Given this climate of uncertainty and the threat of governmental intrusion
into the OEB's decisions, the Transition Committee’s advice to City

Council is to proceed with caution.

RETAIN OR DISPOSE?

21

Municipalities are the legal owners of the municipal electrical utility (MEU)
operating within their boundaries. The Act provides the municipality with
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2.2.

2.3.

2.4,

2.5.

2.6.

-4-

the right to sell its MEU, subject to OEB approval for any sale of the

distribution system.

There will be a 33% transfer tax on the sale of MEU assets, based on

their fair market value, with the exception that sales to another MEU or to

Ontario Hydro Services Company (OHSC) will be exempt from the

transfer tax until November 7, 2000.

As at December 31, 1998, OWLP held assets with a total net book value

of $27.6 million (total assets less liabilities). These assets include cash

and short-term investments of approximately $7 million. The 1999 year-

end book value is projected to be only slightly higher.

To date, no sale of MEU assets has been approved by the OEB, so it is

difficult to predict what criteria the regulator would apply in examining a

sale. The Minister has indicated that the primary concern should be the

impact on the rates paid by the consumer.

Those municipalities still exploring the possibility of a sale would appear

to fall into three categories:

¢ Those who need the cash proceeds to pay down municipal debt which
has reached unsupportable levels.

¢ Those whose corporate philosophy does not justify being in the
electricity distribution business, and who wish to invest the- proceeds
in the core businesses of the municipality.

¢ Those who do not expect to survive the current provincial
preoccupation with municipal restructuring, and who wish to share the
proceeds with their current citizens rather than see them distributed to
their neighbours after amalgamation.

Although the cash proceeds from a sale would obviously be of benefit to

the City of Orillia for debt retirement and infrastructure investment, there

are other options available for earning a return on the municipality’s

assets which are potentially less likely to incur the disapproval of the OEB

or the Minister. The history of Orillia is closely tied to a proactive and

progressive electric utility promoting economic development, so electrical

distribution and generation can justifiably be characterized as a core

business of the municipality.
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2.7.

2.8.

2.9.

2.10.

2.11.

5

The only one of the above categories which could arguably apply o Orillia
is the third one related to municipal restructuring. The conventional
wisdom among local politicians and provincial representatives suggests
that the City of Orillia will not survive in its current form beyond five years.
For this reason, an argument could be made that the MEU assets should
be distributed to Orillia taxpayers before the MEU's ownership is
transferred to a larger municipal shareholder with a different geographic
boundary.

The Transition Committee also notes that there has been hardly any
official interest expressed by potential purchasers to City Council in the
acquisition of any of the OWLP's assets or businesses, although it is
recognized that the City has nat been actively soliciting such interest.
There have been overtures by neighbouring municipalities, such as the
City of Barrie and Severn Township, who have expressed interest in
discussing strategic alliances, up fo and including merger. OWLP is also
part of the Upper Canada Energy Alliance. The future of that relationship,
which has already produced many positive benefits, remains under
discussion.

The Transition Committee is concerned that the City’s ability to meet the
incorporation deadline of November 7, 2000 will be seriously
compromised if work is halted while these alliance/merger discussions
proceed. [t therefore suggests that these discussions continue, but that
the City's timetable proceeds regardless.

The Committee believes that there are a number of factors that support
the option of retention of the utility by the municipality:

* It has a high level of public support.

+ It retains the value of the business for the benefit of the
shareholder.
] It provides City Council, through the shareholder agreement and

the appointment of directors, an opportunity to exert some
influence over the utility's activities.

. It presents the opportunity for a reasonable rate of return for the
municipality as shareholder.

¢ It recognizes the experience of OWLP's staff.

373
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¢ The distribution business carries minimal risk for the shareholder.
¢ The generation business offers the opportunity for reducing

customers' power bills.

* It does not preclude a sale of some or all of the utility's
businesses, or a merger with another utility, at some point in the
future, when the rules may be clearer and the transfer tax may be
reduced.

Recommendation
That the City of Orillia retain ownership of the assets of the Orillia Water,
Light and Power Commission by establishing a distribution company and

a generation/services company.

3. CORPORATE STRUCTURE
3.1 If a municipality retains its electric distribution utility, it must incorporate a
new company under the Ontario Business Corporations Act by November
7, 2000, to carry on the utility's distribution business. If, like Orillia, the
utility is involved in businesses other than distribution, a separate
company must be established to carry on these competitive activities.
3.2. As the initial shareholder, the City will have the normal rights of a sole
shareholder under the OBCA, including:
¢ The right to appoint directors.
¢ The right to restrict directors’ powers under a “unanimous shareholder
agreement”.
¢ The right to approve fundamental changes to the corporation, i.e.
merger.
¢ The right to receive dividends.
3.3.  Of the three structures presented in the Committee's initial briefing, two
merit serious consideration. The holding company approach is the one
being favoured by most municipaliies with both monopoly and

competitive businesses:
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City Council
(Shareholder)

Orillia Hydro
(Holding Company)

I |

Qrillia Hydro Distribution Orillia Hydro Services

(Regulated Monopoly) (Unregulated competitive

Company Company

businesses)

3.4.

3.5.

3.6.

3.7.

In the holding company model, the City of Orillia would be the sole

shareholder of a company established to hold the City's investment in

both the regulated and unregulated businesses. The holding company

would own the shares of the subsidiary companies and manage the

subsidiaries’ activities.

The advantages of this mode! include:

¢ The City would only have to deal with one Board of Directors to
establish the overall objectives for all businesses.

¢ A directorship on a company dealing with both regulated and
competitive businesses is more likely to atiract high-calibre
candidates.

Under the holding company approach, City Council would appoint the

directors of the holding company, and the holding company would appoint

the director(s) of the affiliates.

The disadvantage of this model is that any profits from the competitive

operations such as generation flow to the hoiding company. The decision

as to how to use such profits, i.e. to return them to the distribution



