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Chapter 1 Overview 

1.0 Introduction 

This document provides information about the filing requirements for a natural gas 
utility's cost of service rate application. It is designed to provide direction to applicants, 
and it is expected that applicants will file their applications consistent with the filing 
requirements. If circumstances warrant, the OEB may require an applicant to file 
evidence in addition to what is identified in the filing requirements. 

These filing requirements are based on the rate setting policy described in the OEB's 
Report of the Board, Renewed Regulatory Framework for Electricity Distributors: A 
Performance-Based Approach (the RRFE Report) and the October 13, 2016 Handbook 
for Utility Rate Applications (the Rate Handbook). The Rate Handbook outlines how the 
RRFE principles will be applied to all regulated utilities going forward (natural gas 
utilities, electricity distributors, electricity transmitters and Ontario Power Generation). 
The framework is now referred to as the Renewed Regulatory Framework (RRF) to 
reflect this transition. 

Going forward, there will be two rate-setting policies available for natural gas utilities: 
Price Cap Incentive Rate-setting (Price Cap IR) and Custom Incentive Rate-setting 
(Custom IR). The requirements of Chapter 1 are applicable to both rate setting 
methods. 

Together with the Rate Handbook, these filing requirements supersede the Minimum 
Filing Requirements for Natural Gas Distribution Cost of Service Applications dated 
November 20, 2005. Substantively, they are intended to consolidate all of the significant 
components of the 2005 filing requirements with additional requirements related to the 
objectives of the RRF so that the updated filing requirements applicable to natural gas 
utilities are reasonably aligned with the filing requirements applicable to electricity 
utilities. 

Unless specifically identified, the words "utility", "utilities", "applicant" or "applicants", in 
this document refer to natural gas utilities. 

References to a "party" or "parties" may, depending on the context, refer to the 
applicant, OEB staff and any registered intervenors, either individually or collectively. 
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Chapter 1 outlines generic procedural matters and the expectations of the OEB for 
parties participating in rate-setting processes. 

Chapter 2 details the filing requirements for natural gas utilities filing a cost of service 
application under the Price Cap IR method. 

1.1 Completeness and Accuracy of an Application 

An application to the OEB must provide sufficient detail to enable the OEB to make a 
determination as to whether the proposals are reasonable. The onus is on the applicant 
to substantiate the need for and reasonableness of the costs that are the basis of 
proposed new rates. A clearly written succinct application that demonstrates the need 
for the proposed rates, complete with sufficient justification for those rates, is essential 
for an effective regulatory review and a timely decision. The filing requirements provide 
the minimum information that an applicant must file for a complete application. 
However, an applicant should provide any additional information that is necessary to 
justify all of the approvals being sought in the application while striking a balance 
between the amount of evidence necessary to evaluate an application and the goal of 
striving for regulatory efficiency. 

The OEB's examination of an application and its subsequent decision are based on the 
evidence filed in that case. The regulatory process followed by the OEB ensures that all 
interested parties to the proceeding have an opportunity to see the entire record. 

- ^ participate meaningfully in the proceeding and understand the reasons for a rjpnisinn A 
complete and accurate evidentiary record is essential. 

The OEB will consider an application complete if it meets a_ of the applicable filing 
requirements. The purpose of the interrogatory process is to test the evidence, not to 
seek information that should have been provided in the original application. 

Applications must be accurate, and information and data presented must be consistent 
across all exhibits, appendices and models. If an application does not meet all of these 
requirements, or if there are inconsistencies identified in the information or data 
presented, the OEB may suspend its review of the application, unless satisfactory 
justification for missing or inconsistent information has been provided or until revised 
satisfactory evidence is filed. 
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Part VI of the National Energy Board Act (NEB Act) and related regulations authorize the Board to 
issue orders and licences for the export of oil, and the import and export of natural gas. 

Orders are issued for short-term exports via a quick approval process. Licences are issued for long-
term exports and have a more complex approval process. Since 2010, over 40 license applications 
have been filed with the Board. 

Locations Associated with Licence Applications to the 
NEB 
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• Source and Description 

Section 118 of the NEB Act states that the only criterion considered by the Board when reviewing 
applications is if the proposed exports are surplus to domestic demand, i This helps ensure that 
Canadian markets are secure and sufficiently supplied before any energy commodities are exported. 
The Applicant must prove that the surplus criterion is met. 

The first step of the process is filing an application with the Board. The Board's Filing Manual 
provides guidance regarding supportive materials for an export licence application, including details 
about the proposed source, volume, and export point of the exports, and reference to a Canadian 
supply and demand outlook over the proposed export period. Licences can be issued for up to 40 
years 2 for natural gas, and up to 25 years for other commodities. As outlined in the related 
regulations, order terms also vary by commodity, but are either one or two years. 

Once an application is submitted, the Board determines whether the application is complete. If it is 
found to be incomplete, the Applicant will be notified and may file a new application at any time. If the 
application is found to be complete, the Board will notify the Applicant and then make a final decision 

Thank you for visiting our website. 
We welcome your feedback to let us know how we can improve vour experience 
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,on the appl icat ion. In the case of a licence application, the NEB Act mandates that a decision be 

made within six months of the notification of completeness. If the application is for an order and 

deemed complete, the Board will make its decision within two business days. 

Regulatory Process for NEB Export Licences 
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• Source and Description 

The next step for a complete l icence application is Board direction for the applicant to publish a 

Notice of Appl icat ion and Comment Period. This Notice is typically published in national newspapers, 

and provides instructions and information on how people potentially impacted by the application can 

submit their comments . The Notice also outlines the t ime period when comments must be fi led. The 

Notice helps impacted persons become aware of the application, and gives them a fair opportunity to 

air their concerns. The Appl icant usually has a 10-day period to respond to submitted comments. 

Fol lowing the comment period, the Board completes its review of the application and all relevant 

submissions. A t any t ime, the Board can request that the Applicant provide clarification or more 

information. Based on an assessment of all the evidence filed, the Board will publish a Letter 

Decision, in which it approves or denies the application. If approved, the Letter Decision will also 

Thank you for visiting our website. 
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contain the terms and conditions of the licence. As mandated by the NEB Act, Board decisions on 
applications are based strictly on the "surplus" criterion. Matters unrelated to this criterion cannot be 
considered. 

Approval of the Governor-in-Council (GIC) is required prior to issuance of the licence by the Board. If 
GIC approval is granted, the Board issues the licence with the same terms and conditions contained 
in the Letter Decision. If GIC approval is not granted, the Applicant may file a new application. 

Export licences issued by the Board are single-purpose authorizations to export a commodity from 
Canada over a specific period of time. If new facilities, such as natural gas liquefaction and loading 
terminals, need to be constructed and operated to enable these exports, these will require additional 
authorizations from other regulatory bodies and levels of government. Typically, both provincial and 
federal environmental assessments would be required. Depending on the nature and location of the 
project, additional federal and provincial regulations may also apply. 2 

"On an application for a licence to export oil or gas, the Board shall satisfy itself that the 
quantity of oil or gas to be exported does not exceed the surplus remaining after due 
allowance has been made for the reasonably foreseeable requirements for use in Canada, 
having regard to the trends in the discovery of oil or gas in Canada." (National Energy 
Board Act,s. 118) 

The Part VI (import/export) regulations were recently amended to include 40-year licences 
for natural gas. 

For example, British Columbia (B.C.) has specific regulations for liquefied natural gas 
(LNG) facilities. The B.C. Oil and Gas Commission issues a variety of permits related to 
these facilities, and publishes an extensive manual for LNG permit applicants. 

Date modified: 

2017-06-02 
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A report accepted by Working Group I of the Intergovernmental 
Panel on Climate Change but not approved in detail 

"Acceptance" of IPCC Reports at a Session of the Working Group or Panel signifies that the material has not been 
subject to line-by-line discussion and agreement, but nevertheless presents a comprehensive, objective 
and balanced view of the subject matter. 
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Technical Summary 

Box TS.1: Treatment of Uncertainties in the Working Group I Assessment 

The importance of consistent and transparent treatment of uncertainties is clearly recognised by the IPCCin preparing its 
assessments of climate change. The increasing attention given to formal treatments of uncertainty in previous assessments 
is addressed in Section 1.6.T0 promote consistency in the general treatment of uncertainty across all three Working Groups, 
authors of the Fourth Assessment Report have been asked to follow a brief set of guidance notes on determining and 
describing uncertainties in the context of an assessment.2 This box summarises the way that Working Group I has applied 
those guidelines and covers some aspects of the treatment of uncertainty specific to material assessed here. 

Uncertaintiescanbeclassified in several differentwaysaccordingtotheirorigin.Two primarytypesare'valueuncertainties' 
and 'structural uncertainties'. Value uncertainties arise from the incomplete determination of particular values or results, 
for example, when data are inaccurate or not fully representative of the phenomenon of interest. Structural uncertainties 
arise from an incomplete understanding of the processes that control particular values or results, for example, when the 
conceptual framework or model used for analysis does not include all the relevant processes or relationships. Value 
uncertainties are generally estimated using statistical techniques and expressed probabilistically. Structural uncertainties 
are generally described by giving the authors'collective judgment of their confidence in the correctness of a result. In both 
cases, estimating uncertainties is intrinsically about describing the limits to knowledge and for this reason involves expert 
judgment about the state of that knowledge. A different type of uncertainty arises in systems that are either chaotic or not 
fully deterministic in nature and this also limits our ability to project all aspects of climate change. 

The scientific literature assessed here uses a variety of other generic ways of categorising uncertainties. Uncertainties 
associated with 'random errors' have the characteristic of decreasing as additional measurements are accumulated, 
whereas those associated with 'systematic errors'do not. In dealing with climate records, considerable attention has been 
given to the identification of systematic errors or unintended biases arising from data sampling issues and methods of 
analysing and combining data. Specialised statistical methods based on quantitative analysis have been developed for the 
detection and attribution of climate change and for producing probabilistic projections of future climate parameters.These 
are summarised in the relevant chapters. 

The uncertainty guidance provided for the Fourth Assessment Report draws, for the first time, a careful distinction 
between levels of confidence in scientific understanding and the likelihoods of specific results. This allows authors to 
express high confidence that an event is extremely unlikely (e.g., rolling a dice twice and getting a six both times), as well 
as high confidence that an event is about as likely as not (e.g., a tossed coin coming up heads). Confidence and likelihood 
as used here are distinct concepts but are often linked in practice. 

The standard terms used to define levels of confidence in this report are as given in the IPCC Uncertainty Guidance Note, 
namely: 

Confidence Terminology 

Very high confidence 

High confidence 

Medium confidence 

Low confidence 

Very low confidence 

Degree of confidence in being correct 

At least 9 out of 10 chance 

About 8 out of 10 chance 

About 5 out of 10 chance 

About 2 out of 10 chance 

Less than 1 out of 10 chance 

Note that'low confidence' and 'very low confidence' are only used for areas of major concern and where a risk-based 
perspective is justified. 

Chapter 2 of this report uses a related term'level of scientific understanding'when describing uncertainties in different 
contributions to radiative forcing. This terminology is used for consistency with the Third Assessment Report, and the basis 
on which the authors have determined particular levels of scientific understanding uses a combination of approaches 
consistent with the uncertainty guidance note as explained in detail in Section 2.9.2 and Table 2.11. 

(continued) 

2 The IPCC Uncertainty Guidance Note is included in Supplementary Material for this report. 
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Technical Summary 

The standard terms used in this report to define the likelihood of an outcome or result where this can be estimated 
probabilistically are: 

" ^ 

Likelihood Terminology Likelihood of the occurrence/ outcome 
Virtually certain 

Extremely likely 

> 99% probability 

> 95% probability 

Very likely • 90% probability 

Likely 

More likely than not 

About as likely as not 

Unlikely 

Very unlikely 

Extremely unlikely 

Exceptionally unlikely 

> 66% probability 

> 50% probability 

33 to 66% probability 

< 33% probability 

< 10% probability 

< 5% probability 

< 1% probability 

The terms 'extremely likely; 'extremely unlikely' and 'more likely than not' as defined above have been added to those 
given in the IPCC Uncertainty Guidance Note in order to provide a more specific assessment of aspects including attribution 
and radiative forcing. 

Unless noted otherwise, values given in this report are assessed best estimates and their uncertainty ranges are 90% 
confidence intervals (i.e., there is an estimated 5% likelihood of the value being below the lower end of the range or above 
the upper end of the range). Note that in some cases the nature of the constraints on a value, or other information available, 
may indicate an asymmetric distribution of the uncertainty range around a best estimate. In such cases, the uncertainty 
range is given in square brackets following the best estimate. 

global average surface temperature. This section updates 
the understanding of estimated anthropogenic and natural 
radiative forcings. 

The overall response of global climate to radiative 
forcing is complex due to a number of positive and negative 
feedbacks that can have a strong influence on the climate 
system (see e.g., Sections 4.5 and 5.4). Although water 
vapour is a strong greenhouse gas, its concentration in 
the atmosphere changes in response to changes in surface 
climate and this must be treated as a feedback effect and 
not as a radiative forcing. This section also summarises 
changes in the surface energy budget and its links to the 
hydrological cycle. Insights into the effects of agents such 
as aerosols on precipitation are also noted. 

TS.2.1 Greenhouse Gases 

The dominant factor in the radiative forcing of climate 
in the industrial era is the increasing concentration of 
various greenhouse gases in the atmosphere. Several of 
the major greenhouse gases occur naturally but increases 
in their atmospheric concentrations over the last 250 years 
are due largely to human activities. Other greenhouse 
gases are entirely the result of human activities. The 
contribution of each greenhouse gas to radiative forcing 

over a particular period of time is determined by the 
change in its concentration in the atmosphere over that 
period and the effectiveness of the gas in perturbing the 
radiative balance. Current atmospheric concentrations of 
the different greenhouse gases considered in this report 
vary by more than eight orders of magnitude (factor of 
10s), and their radiative efficiencies vary by more than 
four orders of magnitude (factor of 104), reflecting the 
enormous diversity in their properties and origins. 

The current concentration of a greenhouse gas in 
the atmosphere is the net result of the history of its past 
emissions and removals from the atmosphere. The gases 
and aerosols considered here are emitted to the atmosphere 
by human activities or are formed from precursor species 
emitted to the atmosphere. These emissions are offset 
by chemical and physical removal processes. With the 
important exception of carbon dioxide (C02), it is generally 
the case that these processes remove a specific fraction of 
the amount of a gas in the atmosphere each year and the 
inverse of this removal rate gives the mean lifetime for 
that gas. In some cases, the removal rate may vary with 
gas concentration or other atmospheric properties (e.g., 
temperature or background chemical conditions). 

Long-lived greenhouse gases (LLGHGs), for example, 
C02, methane (CH4) and nitrous oxide (N20), are 

23 
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IPCC terminology about certainty 

The IPCC expresses its consensus conclusions using terminology that indicates 
the varying levels of certainty the authors have in them. (Reference: Working 
Group I Technical Summary, 18.64MB, pages 22-23.) 

Likelihood of an outcome or result 

• "Virtually certain" means greater than a 99 percent probability of 
occurrence. 

^ 

• "Extremely likely" means greater than 95 percent. 
• "Very likely" means greater than 90 percent. 
• "Likely" means greater than 66 percent. 
• "More likely than not" means greater than 50 percent. 
• "About as likely as not" means 33 to 66 percent. 
• "Unlikely" means less than 33 percent. 
• "Very unlikely" means less than 10 percent. 
• "Extremely unlikely" means less than 5 percent. 
• "Exceptionally unlikely" means less than 1 percent. 

Relative degrees of confidence in a statement 

• "Very high confidence" means at least a 9 out of 10 chance of being 
correct. 

• "High confidence" means about an 8 out of 10 chance. 
• "Medium confidence" means about a 5 out of 10 chance. 
• "Low confidence" means about a 2 out of 10 chance. 
• "Very low confidence" means less than a 1 out of 10 chance. 
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Federal Court Cour federale 

Date: 20150723 

Docket: IMM-2786-14 

Citation: 2015 FC 900 

Ottawa, Ontario, July 23,2015 

PRESENT: The Honourable Mr. Justice Boswell 

BETWEEN: 

DHARMENDRAKUMAR 
CHANDRAKANTBHAI PATEL 

and 

THE MINISTER OF CITIZENSHIP AND 
IMMIGRATION 

JUDGMENT AND REASONS 

Introduction and Background 

Applicant 

Respondent 

c 
o 
o 
o 
a> 
O 
u. 

o 

[1] The Applicant is a citizen of India. He applied for a permanent resident visa as a member 

of the federal skilled workers class on June 14,2010, claiming to be a computer network 

technician (National Occupational Classification 2011, code 2281) and a computer and 

information systems manager (code 0213). 
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[2] The notes recorded in the global case management system [GCMS] indicate that the visa 

application was proceeding smoothly until August 20,2013. On that date, Rakesh Goel, a 

program assistant at the High Commission of Canada in New Delhi, allegedly sent an e-mail to 

the Applicant asking him to submit a number of documents within 45 days, including updated 

application forms and police clearances. The Applicant denies receiving this e-mail and there is 

no copy of it in the certified tribunal record [CTR]. Mr. Goel did not attach a copy of the alleged o> 

e-mail to his affidavit. 

[3] By letter dated February 12, 2014, a visa officer [Officer] refused the Applicant's 

application for permanent residence. After noting that subsection 16(1) of the Immigration and 

Refugee Protection Act, SC 2001, c 27 [Act] obligates applicants to produce all relevant evidence 

and documents which are reasonably required, the Officer noted that the Applicant had not 

supplied any of the documents allegedly requested on August 20, 2013. The Officer therefore 

refused the application pursuant to subsection 11(1) of the Act, stating in the refusal letter that "I 

am not satisfied that you are not inadmissible and that you meet the requirements of the Act." 

[4] The Applicant's representative received the refusal letter on February 28, 2014. She 

testifies in her affidavit that she sent an e-mail to the visa office on March 3, 2014, saying that 

neither she nor her client had ever received any e-mail dated August 20,2013. She also states 

that her office inquired about the status of the Applicant's application in October, 2013, and no 

outstanding issues were revealed. She therefore asked the visa office to re-open the application 

and permit her client to submit the requested information. There is nothing in the CTR to 

indicate any response to this request to re-open the application. 

o 
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[5] Pursuant to subsection 72(1) of the Act, the Applicant now seeks judicial review of the 

Officer's decision to deny his application for permanent residence as a member of the federal 

skilled workers class. He asks the Court to set aside the Officer's decision and return the matter 

to a different visa officer for re-determination. He also requests an award of $5,000.00 in costs. 

II. Issues 

[6] This application raises the following issues which will be sequentially addressed below: 

1. What is the applicable standard of review? 

2. Did the Officer fail to observe a principle of natural justice, procedural fairness, 

or other procedure the Officer was required by law to observe? 

3. Are costs warranted in this matter? 

III. Analysis 

A. What is the applicable standard of review? 

[7] The Applicant submits that the correctness standard applies since the only issue is 

whether it was procedurally unfair that he was expected to supply information requested in an 

e-mail which he never received (citing e.g. Trivediv Canada (Citizenship and Immigration), 

2014 FC 766 at paragraph 9, 29 Imm LR (4th) 131 [Trivedi]). 

[8] The Respondent acknowledges that if the Applicant proves that there was a breach of 

procedural fairness, then correctness would be the applicable standard of review. 
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[9] I agree that the correctness standard applies in this case because the central issue is 

whether the process used to deny the Applicant's application for permanent residence was unfair 

(Mission Institution v Khela, 2014 SCC 24 at paragraph 79, [2014] 1 SCR 502). 

B. Did the Officer fail to observe a principle of natural justice, procedural fairness or other 
procedure the Officer was required by law to observe? 

[10] The Applicant submits it was procedurally unfair to expect him to supply information 

requested in an e-mail he never received. The Applicant and his representative both testified in 

their respective affidavits that they never received any e-mail dated August 20, 2013. This being 

so, the Applicant says the onus is on the Respondent to prove that the e-mail was actually sent or 

"went on its way" to him (citing Caglayan v Canada (Citizenship and Immigration), 2012 FC 

485 at paragraph 13, 408 FTR 192 [Caglayan]). That, the Applicant says, is typically verified by 

producing a printout of the sender's e-mail sent box, showing that the message concerned was 

addressed to the correct e-mail address and that the e-mail did not "bounce back" (citing 

Ghaloghlyan v Canada (Citizenship and Immigration), 2011 FC 1252 at paragraph 10, 5 Imm 

LR (4th) 307 [Ghaloghlyan]). 

[11] The Applicant points out that the Respondent has not even supplied a copy of the 

supposed e-mail, let alone any printouts showing such an e-mail in Mr. Goel's sent box. The 

Respondent presented only Mr. Goel's mere assertions that he sent the e-mail and did not receive 

any notification that transmission of the e-mail failed; this, the Applicant argues, is not sufficient. 

The Applicant relies on Asoyan v Canada (Citizenship and Immigration), 2015 FC 206 at 

paragraph 24 [Asoyan], where Mr. Justice Peter Annis stated that the Respondent is "required to 

c 
03 

O 
o o 

O 

o 



Page: 5 

exhaust all reasonable mechanisms available on email programs to ensure receipt of their 

important transmissions." 

[12] The Applicant therefore submits that there was a breach of procedural fairness. Since he _ 
Z3 

never received the e-mail allegedly sent to him on August 20, 2013, his failure to supply the § 

requested documentation should not have been held against him under either subsection 11(1) or § 
o 

subsection 16(1) of the Act. The Applicant further submits that because he made status inquiries «? 
o 
CM 

in October, 2013, this should have prompted the visa office to realize he had never received a 

request for documents and to resend the e-mail. Also, the Applicant complains that the visa 

office should have accepted his request to re-open the application upon being told he had not 

received the alleged e-mail (citing Caglayan at paragraph 23). 

[13] According to the Respondent though, the Applicant has not proven that he probably never 

received the August 20, 2013, e-mail. The Respondent points out that the GCMS notes indicate 

that the e-mail requesting updated documents was sent on August 20, 2013, to 

"info@entrypointcanada.com", which was the e-mail address previously used to successfully 

communicate with the Applicant. The Respondent also notes that there had not been any 

notification that delivery of the e-mail was unsuccessful. Mr. Goel confirms this in his affidavit, 

the Respondent says, and the Applicant chose not to cross-examine him. Thus, the Respondent 

submits that the Applicant probably received the e-mail and the application should be dismissed. 

[14] Mr. Goel's notes in the GCMS dated August 20, 2013, state, in part, as follows: 

Electronic file reviewed without paper file. File appears ready for 
medical and generic document request letter. Request letter and 

mailto:info@entrypointcanada.com
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medical forms emailed to updated email ID this date. The 
following items requested 1. Updated IMM8. 2. Updated Schedule 
1 for applicant and all family members over the age of 18. 3. 
Updated 5406 for applicant and all family members over the age of 
18. 4. Educational documents and Educational History Form for 
dependents (if over the age of 22 at the time of application) 6. 
Updated Proof of funds 7. Updated Police Clearances for all family _ 
members over the age of 18 covering the period of time since last zi 
PCC. 8. Travel History for applicant and all family members over J 
the age of 18. 9. Three (3) photos for each applicant 10. Indian ~ 
Mailing address along with information for Nepal residents CUP § 
information also sent to pa. Confirmation of email is pasted below: ^ 
From: DELHI (IMMIGRATION) Sent: August 20, 2013 938 AM £ 
To: 'info@entrypointcanada.com' Subject: FILE: B057760835 ° 
NAME: PATEL, DHAMENDRAKUMAR 
CHANDRAKANTBHAI 

[15] However, upon review of the CTR, there is no copy of any e-mail dated August 20, 2013, 

and there also is no copy of any "request letter" bearing such date. In addition, the refusal letter 

dated February 12, 2014, refers to a "letter dated 20 August 2013". Assuming that this is the 

letter referred to in Mr. Goel's notes, its absence from the CTR tends to substantiate the evidence 

of the Applicant and his representative that neither of them received an e-mail dated August 20, 

2013. It is troublesome, to say the least, that no copy of the e-mail allegedly sent to the 

Applicant's representative is in the CTR. I also infer that no electronic copy of this e-mail could 

be found in Mr. Goel's sent box or anywhere else, since none was attached to the affidavit of Mr. 

Goel. 

[16] Even when the duty of procedural fairness owed by an administrative decision-maker is 

fairly minimal, as is the case here with respect to the Officer's decision, persons directly affected 

by an administrative decision are usually entitled to sufficient notice that they can meaningfully 

participate in the process (Public Service Alliance of Canada v Canada (AG), 2013 FC 918 at 

mailto:'info@entrypointcanada.com'
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paragraphs 58-60, 439 FTR 11; Canada (AG) v Mavi, 2011 SCC 30 at paragraph 45, [2011] 2 

SCR 504; Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at 

paragraph 22, 174 DLR (4th) 193). The precise content of the notice required will vary 

depending on the type of decision. At a minimum though, the notice should usually ensure that _ 

the affected individuals "possess sitfEcient information to enable them '(1) to make J 

o 
representations on their own behalf, or (2) to appear at a hearing or inquiry (if one is held); and § 
• — — 0 

(3) effectively to prepare their own case and to answer the case (if any) they have to meet' " 

(Donald JM Brown &the Honourable John M Evans, Judicial Review of Administrative Action 

in Canada, vol 2 (Toronto: Thomson Reuters, 2014) (loose-leaf updated 2014), ch 9 at 1, citing 

Henry Woolf, Jeffrey Jowell & Andrew Le Sueur, De Smith's Judicial Review, 6th ed (London: 

Sweet & Maxwell, 2007) at 380). 

[17] In this case, there is no question that the Applicant was entitled to notice that his 

application would be refused if he did not update it, and the visa office allegedly fulfilled that 

obligation by sending him an e-mail. The main questions for determination, therefore, are what 

must be done to prove that an e-mail was properly sent by a visa office and who bears the risk of 

a failed e-mail communication. These questions are informed by the law on failed 

communications generally, so it is insightful to review some of the pertinent case law. 

[18] It is convenient to start with Anwar v Canada (Minister of Citizenship and Immigration), 

2004 FC 1202, 260 FTR 261 [Anwar]. Anwar does not concern a visa application, but it offers an 

example of a similar communication problem in the context of a refugee hearing. In Anwar, the 

Refugee Protection Division had declared a refugee claim abandoned because the applicant had 

O 
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not shown up for the hearing, and the applicant complained that he had never received notice of 

the hearing. Although notice had been sent to the refugee claimant's last known address, the 

Court allowed the application for judicial review because there was "no evidence on the tribunal 

record that notice of the hearing was actually received by either the applicant or his counsel _ 
Z3 

despite inquiries made by the former counsel for the respondent" (Anwar at paragraph 21, <3 

emphasis in original). 

[19] The approach in Anwar can be contrasted with that taken for visa applications in Ilahi v 

Canada (Citizenship and Immigration), 2006 FC 1399, 58 Imm LR (3d) 52 [Ilahi], where an 

applicant for a visa complained that he never received notice of an interview which the electronic 

notes said had been mailed to him. In Ilahi, the Court found (at paragraph 7) that the Minister of 

Citizenship and Immigration [Minister] did not need to prove that the notice was received. 

However, the Minister was required to prove that the notice was sent, and the Court (at 

paragraph 8) set aside the decision because the Minister could not produce a copy of the alleged 

letter and did not present any direct evidence of the address to which it was sent. 

[20] Ilahi was followed in Sawnani v Canada (Citizenship and Immigration), 2007 FC 206, 60 

Imm LR (3d) 154 [Sawnani], and in Pravinbhai Shah v Canada (Citizenship and Immigration), 

2007 FC 207 [Shah], but to the opposite result. In each of Sawnani and Shah, the Court dealt 

with faxed notices of interviews that were allegedly never received, yet the facsimile 

transmission sheets confirmed that the documents had been received at the correct number. The 

Court dismissed the applications in Sawnani and Shah, finding that any failure in communication 

was the fault of the recipients. 

o o 
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[21] A similar situation arose in Yang v Canada (Citizenship and Immigration), 2008 FC 124, 

79 Admin LR (4th) 195 [Yang], where an applicant's visa application was refused because he did 

not supply information that had been requested in a letter. The applicant in Yang relied on Anwar 

to argue that the Minister was required to prove that he had actually received the request letter, 

but the Court distinguished Anwar on the basis that it dealt with a refugee claim. The Court § 

determined (at paragraphs 13-15) that it would be overly burdensome to impose the same 

requirements on visa offices due to the heavy volume of applications, and also because 

applicants for a visa can immediately re-apply as soon as their applications are refused. 

[22] The jurisprudence cited above was applied to e-mail communications in Kaur v Canada 

(Citizenship and Immigration), 2009 FC 935 [Kaur]. Similar to the present case, the visa 

application in Kaur had been refused because the applicant never responded to an e-mailed 

request for more information. In dismissing the application for judicial review, the Court stated 

as follows: 

[11] Mr. Hayer's assumption that the High Commission would 
continue to communicate by regular mail was, as the facts attest, a 
dangerous one. It was not reasonable for him to expect the High 
Commission to figure out from the absence of an e-mail address on 
his last communication that his e-mail was no longer functioning. 
This was a risk which Ms. Kaur and [her counsel] Mr. Hayer could 
have avoided by the simple step of advising the High Commission 
that the previously identified e-mail address was no longer valid, 
just as Mr. Hayer had done for his postal address. E-mail is, after 
all, a standard method of business communication. It is fast, 
efficient and reliable and it was not unreasonable or unfair for the 
High Commission to have relied upon it. In these circumstances 
the failed e-mail delivery was solely caused by Mr. Hayer's 
unwarranted assumption and by the failure to provide complete 
and accurate contact information to the High Commission. 

[12] In summary, when a communication is correctly sent by a 
visa officer to an address (e-mail or otherwise) that has been 
provided by an applicant which has not been revoked or revised 
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and where there has been no indication received that the 
communication may have failed, the risk of non-delivery rests with 
the applicant and not with the respondent. 

[23] Kaurwas followed in Zhangv Canada (Citizenship and Immigration), 2010 FC 75 at 
Z3 

paragraphs 13-14, 362 FTR 277, where the Court inferred that the failure to receive an e-mail i 
o 

was the fault of the applicant and her counsel. § 
o u. 

[24] The next significant cases to note are Abboud v Canada (Citizenship and Immigration), 

2010 FC 876 [Abboud], Yazdani v Canada (Citizenship and Immigration), 2010 FC 885, 324 

DLR (4th) 552 [Yazdani], Alavi v Canada (Citizenship and Immigration), 2010 FC 969, 92 Imm 

LR (3d) 170 [Alavi], and Zare v Canada (Citizenship and Immigration), 2010 FC 1024, [2012] 2 

FCR48 [Zare] [collectively, the Warsaw cases]. The facts in each of these cases are similar; visa 

applications were transferred from a visa office in Damascus, Syria, to one in Warsaw, Poland, 

and the first e-mail from the Warsaw office to each applicant was a request for information. 

None of the applicants received these e-mails, and their applications were refused because they 

did not respond. 

[25] The Court found in Abboud (at paragraphs 13 and 16) and in Alavi (at paragraphs 10-11) 

that the e-mails had not been properly sent, and consequently allowed the applications on that 

basis. The Court arguably went further in Yazdani and Zare. 

[26] In Yazdani, the Court found (at paragraphs 35 and 48) that, while the e-mails were sent to 

the correct addresses, the messages were not received because the e-mail communication system 

failed for unknown reasons. After reviewing many of the cases cited above, the Court stated that 

o 
CM 
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they turned on whether the sender or recipient of the e-mail was found at fault. In allowing the 

application, the Court in Yazdani determined that the applicant was not at fault and that the 

respondent Minister had chosen to send important e-mails from a new office for the very first 

time without putting any safeguards in place. Noting that the use of e-mail is efficient and it 

would be inappropriate to discourage its use, the Court concluded in Yazdani that the Minister 

[27] In Zare, the Court followed Yazdani and summarized the law as follows: 

[48] ...When a visa officer sends an email to an applicant who 
has provided an email address, there is a presumption that the 
email message has been conveyed to the intended recipient. 
However when the applicant proves with credible evidence that the 
email was not received, the presumption is displaced and more is 
required to establish the email request has been communicated or 
properly sent. 

[49] Section 16 of IRPA contemplates a visa officer's request is 
made to an applicant. An email request that goes astray is not a 
request made to an applicant as contemplated by section 16. One 
might say...it was not properly sent. 

[28] The next notable case is Ghaloghlyan, which concerned an application under 

subsection 25(1) of the Act that was refused because the applicant never responded to a letter 

purportedly mailed to him. In Ghaloghlyan, the Court considered Kaur and Alavi and concluded 

(at paragraph 8) that, "upon proof on a balance of probabilities that a document was sent, a 

rebuttable presumption arises that the applicant concerned received it, and the applicant's 

statement that it was not received, on its own, does not rebut the presumption." The Court went 

on to say the following: 

[9] Thus, the question becomes: what does it take to prove on a 
balance of probabilities that a document was sent? In my opinion, 
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to find that a document was "correctly sent", as that term is used in 
Kaur, it must have been sent to the address supplied by an 
applicant by a means capable of verifying that the document 
actually went on its way to the applicant. 

[10] For example, with respect to documents, proving that a 
letter went on its way is verified by sending it by registered mail 
and producing documentation that this was the manner of sending, 
or by producing an affidavit from the person who actually posted I 
the letter. Proving that a fax went on its way is verified by 
producing a fax log of sent messages confirming the sending. 
Proving that an email went on its way is verified by producing a <^> 
printout of the sender's e-mail sent box showing the message m 
concerned was addressed to the e-mail address supplied for § 
sending, and as no indication of non-delivery, the e-mail did not 
"bounce back". Other evidence that a document went on its way 
might suffice; the determination in each case depends on the 
evidence advanced. [Emphasis in original] 

[29] The jurisprudence concerning failed communications was further considered in 

Caglayan, where the Court dealt with a mailed letter which was not received by an applicant 

through no fault of his own. After reviewing the case law, the Court stated (at paragraph 15) that 

"the respondent has not only the obligation to put the communication on its way to the addressee 

but also to choose a reliable and efficient means of communication." Once that was established 

though, the Court confirmed (at paragraph 19) that it was the applicant who bears the risk of non-

receipt and also rejected any interpretation of Yazdani that could suggest otherwise. The Court 

therefore dismissed the application in Caglayan, although it encouraged the respondent to 

reconsider the application. 

[30] A situation similar to Caglayan arose in Haider v Canada (Citizenship and Immigration), 

2012 FC 1346, 14 Imm LR (4th) 289 [Haider], and again the Court confirmed (at paragraph 48) 

that "the risk of a failure of communication shifts to the Applicant if the Respondent is able to 
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show that, on a balance of probabilities, the communication was sent and, secondly, that the 

Respondent had no reason to think that the communication had failed." 

[31] The facts were slightly more complicated in Trivedi than in most of the cases noted _ 
ZJ 

above. In Trivedi, an immigration officer had sent a request for further information to the J 
o 

applicant's former residential address instead of her mailing address, and the letter was returned § 
o 
Li-

undelivered. The officer therefore e-mailed the applicant and asked her to update her addresses, !£ 
o 
CM 

though the directions on how to do so were ambiguous. The applicant tried to update her 

addresses, but failed to do so correctly. Nevertheless, the Court held that it was improper for the 

officer to have sent the letter to the applicant's residential address instead of her mailing address, 

and the request for an updated address did not cure the error because it did not inform the 

applicant that she needed to send in new documents. In making this finding, the Court cautioned 

(at paragraph 53) that it does not matter if "the refusal of the application would not have 

occurred 'but for' the Applicant's failure to properly respond to the August 22 e-mail, when it is 

the Respondent's duty to provide notice of the substantive requirement that is at issue." The 

Court considered awarding costs to the applicant and was critical of the respondent Minister's 

"choice to litigate the matter to its conclusion based on principle.. .rather than simply 

acknowledging its error" (Trivedi at paragraph 60). However, the Court in Trivedi refused to 

grant costs because "it cannot be said that the law was completely settled on this point" (Trivedi 

at paragraph 61). 

[32] In Patelv Canada (Citizenship and Immigration), 2014 FC 856 [Patel], the Court dealt 

with two cases where visa applications were refused because e-mailed requests for information 
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were never received. The Court dismissed these applications for judicial review since the 

Minister had proven that the e-mails were sent in accordance with the guidelines set out in 

Ghaloghlyan (at paragraphs 8-10), and the Warsaw cases were distinguishable since the 

respondent was not at fault for any communication failure. 

c 
CO 

O 
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[33] In addition to Asoyan, Caglayan and Ghaloghlyan, the Applicant relies on an unreported o> 

decision of this Court in Grenville v Minister of Citizenship and Immigration (1 December 

2014), Ottawa IMM-1642-14 (FC) [Grenville]. Following Zare and Ghaloghlyan, among other 

cases, the judgment in Grenville set out a two-part test for whether a failure in communication is 

a breach of procedural fairness: 

[F]irst, the respondent must establish on a balance of probabilities 
that the communication was correctly sent to the applicant or 
"went on its way", which, if proven, raises a rebuttable 
presumption that the applicant received the communication; and, 
second, this presumption may be rebutted by the applicant if she or 
he shows that the communication was not received. 

This judgment also states that, while a mere statement that an e-mail was not received is not 

enough to rebut the presumption, the presumption could be rebutted "if the applicant in addition 

files proof from his or her computer, attaching a screen shot of the inbox and trash or deleted box 

to show that the email was not received". The applicant in Grenville had done that, and the 

respondent had not supplied any proof that the e-mail was sent. The application for judicial 

review was therefore allowed in Grenville, but costs were not awarded to the applicant for the 

same reasons as in Trivedi. 

[34] In Asoyan, the Court questioned some of the law on the issue of failed e-mail 

communications. The visa office in that case had sent the applicant two e-mails about a month 
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apart, the first acknowledging that her application had been received and the second asking for 

more documentation. The applicant never received either e-mail. Within the time allotted for a 

response to the second e-mail, however, she asked the visa office for an acknowledgment that 

her application had been received, to which the first e-mail was again forwarded to her. Her 

application was eventually denied by the visa officer for failure to comply with the second 

e-mail, but her application for judicial review was allowed. The Court decided (at paragraphs 17-

19) that the fact the applicant asked for an acknowledgment of receipt after one had already been 

sent should have indicated to the visa office that its e-mails were not being received, and 

responsibility for the communication failure therefore fell on the respondent in line with Kaur. 

However, the Court went further in Asoyan (at paragraphs 20-26) and questioned the idea that 

the recipient of an e-mail should bear the risk of communication failure. As in Yazdani and Zare, 

the Court found that the rule was unduly harsh when the applicant was not at fault, and made two 

additional comments. First, the general rule at common law was that the sender needed to prove 

that a letter reached its recipient, and that only changed with the advent of fax machines because 

receipt would be confirmed by the receiving fax machine. No similar guarantee exists with 

respect to e-mail communication. Second, the Court noted that e-mail programs like Microsoft 

Outlook have mechanisms which can require recipients to acknowledge receipt of an e-mail, and 

the Court opined that visa offices should use such mechanisms. 

[35] The most recent case to note is Khan v Canada (Citizenship and Immigration), 2015 FC 

503 [Khan]. This was another case where an applicant never received a letter asking for more 

documentation, and the Court essentially followed Kaur and Yang when dismissing the 

application for judicial review. One complicating factor in Khan was that the applicant had been 
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advised by telephone about one of the required documents, and in her cover letter supplying it 

she had asked the visa office to: "Please let me know if there is anything else that I need to 

provide you with" (Khan at paragraph 6). The Court found this request by the applicant was not 

enough to indicate that the original letter had not been received, and thus concluded that the ^ 
_ 

applicant had not "rebutted the presumption that she received the documents" (Khan at ^ 

o 
paragraph 19). §> 

o 
LL. 
m 
x— o 
CM 

[36] Although some of the cases cited above have tried to reconcile the jurisprudence, the 

cases are not entirely consistent with each other. The first line of cases essentially holds that the 

Minister need only prove two things: (1) that the impugned communication was sent to an e-mail 

address supplied by the applicant; and (2) there has been no indication that the communication 

may have failed or bounced-back. If that is proven, then it does not matter if the applicant 

received the communication or not, since the respondent has satisfied the duty of procedural 

fairness (see: e.g., Kaur at paragraph 12; Yang at paragraphs 8 and 9; Alavi at paragraph 5; 

Haider at paragraph 48; Patel at paragraph 16; Khan at paragraph 13). 

[37] However, in Yazdani and Zare, the Court was satisfied that the respondent Minister in 

those cases had sent the e-mails to the correct addresses and still allowed the judicial review 

applications. This was partly based on a fault analysis in Yazdani, but Zare went even further 

than that inasmuch as the Court determined that an e-mail request from a visa officer that goes 

astray is "not properly sent" (Zare at paragraph 49). This can also be seen in Ghaloghlyan when 

the Court said (at paragraph 8) that "upon proof on a balance of probabilities that a document 

was sent, a rebuttable presumption arises that the applicant concerned received it, and the 
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applicant's statement that it was not received, on its own, does not rebut the presumption" 

(emphasis added). The implication of receipt being a rebuttable presumption is that it actually 

matters whether the applicant received the message, and that is the logic followed in Grenville. 

[38] Caglayan attempts to reconcile these two lines of cases by saying that the Minister bears Jj 

o o 
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O 
Li­

the risk "when there is objective evidence that the correspondence was not received because of a 

proven communication failure" (Caglayan at paragraph 15); but, ultimately, the Court in !£ 
o 
CM 

Caglayan concluded (at paragraph 19) that the applicant bears the risk of failure where there is 

no fault on either side. That could possibly reconcile the fault-based approach in Yazdani, but is 

still contrary to at least some of the comments in Zare. 

[39] Finally, it should be remarked that, while the decision in Asoyan follows the first 

approach, the obiter comments clearly align with the second approach. 

[40] In view of the foregoing, it appears that the majority view in this Court places the risk of 

failure on a recipient in respect of an e-mail communication; yet, the policy-based arguments in 

Yazdani and Asoyan suggesting an opposite approach also appear compelling. The primary 

rationale for placing the risk on the recipient was stated as follows in Yang: 

[14] ...there are good reasons for preferring the views of Justice 
O'Reilly [in Ilahi] on the facts of the case before me. One reason 
relates to the sheer volume of applications dealt with every year by 
multiple CIC offices. Ensuring that each notice was received 
would impose an impossible burden on CIC and would, without 
doubt, impact negatively on the ability of CIC to deal 
expeditiously with applications. 
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[41] Yang, however, was a case about regular mail, not e-mail, so the costly alternative being 

contemplated was registered mail. The costs of proving receipt of an e-mail are much lower than 

traditional mail, and the suggestion in Asoyan that visa offices should use mechanisms in e-mail 

programs to require recipients to acknowledge receipt of an e-mail would entail virtually no cost 

[42] In this case, though, it is not necessary to choose between the two lines of cases discussed 

above. The Respondent has not even supplied a copy of the alleged e-mail, and Mr. Goel's 

affidavit does not include a printout of his sent box which could confirm that any e-mail was sent 

to the correct address (Ghaloghlyan at paragraphs 10-11). Mr. Goel's affidavit explains the notes 

that he made in the GCMS, but even in Ilahi fat paragraph 8), the Court confirmed that the 

Respondent cannot simply rely on electronic notes to prove that a document has been sent to the 

correct address. Since the Respondent has not proven that the e-mail was sent, it is a breach of 

procedural fairness under either line of cases. 

C. Are costs warranted in this matter? 

[43] The Applicant argues that he is entitled to costs in the circumstances of this case. In his 

view, the procedural error was obvious following the status inquiries, and the visa office should 

have just re-opened the application rather than forcing the Applicant through an expensive 

judicial review (citing Trivedi at paragraphs 59 and 60). 

[44] The Respondent says that costs are discouraged by section 22 of the Federal Courts 

Citizenship, Immigration and Refugee Protection Rules, SOR/93-22, and submits that there are 

c whatsoever and, also, could be automatically programmed. «j 
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no special circumstances which would justify departure from that rule (citing e.g. Ndunguv 

Canada (Citizenship and Immigration), 2011 FCA 208 at paragraph 7, 423 NR 228). 

[45] However, in this case it is clear that the Applicant learned his application had been 

refused on February 28,2014, and his representative promptly advised the Officer three days 

later that no letter or e-mail dated August 20, 2013, had been received by him or the Applicant 

and requested that the application be re-opened so the required information could be submitted. 

[46] The evidence in this case establishes that this letter or e-mail was never sent to the 

Applicant or to his representative. While it may be reasonable to imagine that there will be 

mistakes made by immigration officers when dealing with thousands of visa applications from 

around the world, where the evidence readily shows that there has been a mistake, it should be 

rectified. The Respondent here should have done that by re-opening the application to receive the 

required documentation. 

[47] The Respondent should not have opposed the Applicant's application for judicial review. 

The Applicant presented clear evidence that he did not receive the alleged e-mail or letter 

requesting the additional documentation. Since no copy of this alleged e-mail could be found, the 

Respondent should have recognized that this e-mail or letter was not property sent as soon as the 

Applicant's representative advised the visa office that no letter ore-mail was received. If the 

application had been re-opened as requested by the Applicant and as this Court has exhorted the 

Respondent to do on several occasions (Caglayan at paragraphs 22-23; Patel at paragraph 23; 

Trivedi at paragraph 59), this hearing before the Court would not have been necessary. For this 
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reason there are special circumstances to award legal costs to the Applicant (see Dhoot v Canada 

(Citizenship and Immigration), 2006 FC 1295 at paragraph 19, 57 Imm LR (3d) 153). 

Furthermore, this case is not like Trivedi or Grenville; the former involved a somewhat novel 

causation issue, and in the latter no clear precedent governed the result. In contrast, the result in _ 
Zi 

this case was dictated by Ilahi and Ghaloghlyan. Accordingly, costs shall be awarded to the J 
o 

Applicant in a fixed lump sum of $3,000.00, inclusive of all disbursements and taxes. § 
o 
li­
en 
T— 

IV. Conclusion CM 

[48] In the result, therefore, the application for judicial review is hereby allowed and the 

matter is returned for re-determinat ion b y a different visa officer. Nei ther party suggested a 

quest ion for certification; so , no such question is certified. 
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JUDGMENT 

THIS COURT'S JUDGMENT is that: the application for judicial review is allowed 

and the matter returned for re-determination by a different visa officer; no serious question of 

general importance is certified; and the Applicant is awarded his costs associated with this 

'Keith M. Boswell" 
Judge 

c application in a fixed lump sum of $3,000.00, inclusive of all disbursements and taxes. Q 
o 
o o 
CD 

O 
LL 

O 
CM 
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BETWEEN: 

RE:SOUND 

and 

Applicant 

FITNESS INDUSTRY COUNCIL OF CANADA 
and GOODLD7E FITNESS CENTRES INC. 

Respondents 

EVANS J.A. 

REASONS FOR JUDGMENT 

Introduction 

[1] Section 19 of the Copyright Act, R.S.C. 1985, c. C-42 (Act) entitles performers and makers 

of sound recordings to an equitable remuneration from those who use these recordings in a public 

performance. 
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[2] Re:Sound is a not-for-profit collective society authorized under the Act to administer the 

performance rights of performers and record labels in sound recordings. In particular, Re:Sound 

collects and distributes equitable remuneration on behalf of performers and makers of sound 

recordings of musical works in accordance with royalty tariffs certified by the Copyright Board _ 
Z5 

(Board). I 

CO 

< 
O 
LL. 

[3] In a decision dated July 6, 2012, the Board approved Re.Sound Tariff No. 6.B- Use of £ 
5 
CM 

Recorded Music to Accompany Physical Activities, 2008-2012 (Tariff 6.B). Tariff 6.B prescribes the 

amount of equitable remuneration to be collected by Re: Sound from those using published sound 

recordings of musical works to accompany fitness classes, skating, dance instruction, and other 

physical activities. 

[4] Tariff 6.B requires fitness centres to pay an annual flat fee to Re:Sound for each venue where 

recorded music in Re:Sound's repertoire is used in conjunction with fitness classes. The Board 

based the royalty on the average of the payments made by fitness centres under agreements with the 

Society of Composers, Authors and Music Publishers of Canada (SOCAN) for the composers, 

lyricists, and music publishers of recorded music to accompany dance instruction and fitness 

activities, in lieu of the amounts set in SOCAN Tariff 19 - Use of Recorded Music to Accompany 

Dance Instruction and Fitness Activities, 2011-2012 (SOCAN Tariff 19). 

[5] Re:Sound has brought an application for judicial review to set aside Tariff 6.B. The 

application is opposed by the respondents, the Fitness Industry Council of Canada (FIC), the 

industry's trade association, and Goodlife Fitness Centres Inc. (Goodlife), a major player in the 
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fitness industry. They had participated in the proceedings before the Board as objectors to 

Re:Sound's proposed Tariff 6.B. 

[6] Re:Sound alleges in its application for judicial review that the Board committed three errors _ 
_ 

in setting the royalty rates for the use of recorded music to accompany fitness classes: (i) it breached g 
CO 

the duty of fairness by basing Tariff 6.B on a ground that was not considered during the hearing and 5 
o 

on evidence that Re:Sound had no opportunity to address; (ii) it erred in law when it interpreted the ? 
o 
CM 

Act as providing that royalties under section 19 should be based, not on the number of all recordings 

used in fitness classes that are eligible for equitable remuneration, but on the percentage of those for 

which the performers or makers had authorized Re:Sound to collect royalties on their behalf; and 

(iii) it set the royalty at an unreasonably low level. 

[7] For the reasons that follow, I would allow the application for judicial review on the ground 

that the Board breached the duty of fairness. However, I am not persuaded that the Board committed 

a legal error when it reduced the section 19 royalties payable to Re:Sound to reflect the percentage 

of eligible recordings used in fitness classes that performers or makers had brought into Re:Sound's 

repertoire by authorizing it to act on their behalf. Since I have concluded that the Board must 

redetermine the royalty after hearing additional submissions, it is unnecessary to opine on the 

reasonableness or otherwise of the royalty set by the Board in Tariff 6. B for the use of recordings to 

accompany fitness classes. 

[8] As already noted, Tariff 6.B also includes royalties payable to the makers and performers of 

sound recordings of musical works that are used to accompany skating, dance instruction, and other 



Page: 4 

physical activities. Re:Sound made relatively few submissions on these aspects of Tariff 6.B to 

either the Board or this Court. I shall deal with Re:Sound's challenge to these royalties after my 

analysis of its application to review the royalties approved for the use of recorded music in fitness 

classes. ^ 
Z3 
c= 
CO 

O 
CO 

Factual background < 
o 
u_ [9] The Board has a statutory jurisdiction to set tariffs of royalties payable to the owners of 

copyright in sound recordings (composers, lyricists, and music publishers). It also approves royalty 

tariffs payable as "equitable remuneration" to the holders of "neighbouring rights" in published 

sound recordings (performers and makers) for the performance in public or the communication to 

the public by telecommunication in Canada of their recordings. 

[ 10] The right of performers and makers to an equitable remuneration is not an exclusive right: 

unlike traditional copyright owners, holders of neighbouring rights in musical works cannot bring 

an action to recover equitable remuneration against a person who, without authorization, performs 

their recordings in public. The only legal recourse they may have is against a collective society that 

has failed either to file a proposed tariff with the Board as required by subsections 67.1(1) and (2) of 

the Act, or to distribute to the beneficiaries the royalties that have been approved by the Board and 

collected from the users by the collective society. 

[11] Nor can a collective society bring an action against a user to recover equitable remuneration 

when no tariff has been proposed, unless the Minister of Industry has given written consent: 

o 
CM 
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subsection 67.1(4). However, if users default in making the royalty payments in an approved tariff, 

a collective society may recover them in a court of competent jurisdiction: subsection 68.2(1). 

[ 12] The recognition of neighbouring rights in Canadian law is relatively recent. They were _ 
_ 

added to the Act in 1997 (S.C. 1997, c. 24) in order to implement obligations assumed by Canada J 
CO 

on March 4, 1998 when it acceded to the International Convention for the Protection of Performers, J 
o 
u_ 

Producers of Phonograms and Broadcasting Organizations, 26 October 1961, 496 U.N.T.S. 43 J 
o 
CM 

(Rome Convention). For the limited protection previously enjoyed by makers and performers of 

recorded music, see the first neighbouring rights decision of the Board in Tariff No. LA -

Commercial Radio, 1998-2002, dated August 13,1999, at 2-3 (Tariff LA). 

[13] Tariff 6. B is the first neighbouring rights tariff that the Board has certified for the use of 

sound recordings to accompany fitness classes. However, it has certified two related tariffs. 

[ 14] First, SOCAN Tariff 19 is the most recent SOCAN tariff of royalties approved by the Board 

to be paid to the composers and lyricists of recorded music used to accompany dance, aerobics, 

body building, and other similar activities. 

[15] Second, in 2006 the Board certified NRCC Tariff No. 3 - Use and Supply of Background 

Music, 2003-2009 proposed by the Neighbouring Rights Collective of Canada (NRCC), Re:Sound's 

predecessor, for the holders of neighbouring rights in published sound recordings used as 

background music in an establishment. 
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[ 16] Re:Sound is an umbrella organization for its five member societies, which are comprised of 

performers or makers, in Quebec and elsewhere in Canada. It distributes the royalties collected from 

users either to the member society to which the performer or maker belongs or directly to the 

individuals entitled to them. Re:Sound is currently the only collective society authorized by the _̂  
Zj 

Board to collect section 19 royalties from the users of sound recordings. Q 
CO 

< 
o 
LL [17] The proceedings from which this application arises commenced on March 30, 2007 when 

Re: Sound filed a proposed tariff for the use of recorded music to accompany, among other things, 

fitness classes. If approved as filed, Re:Sound's proposed Tariff 6.B would, the Board found, 

impose royalty payments of approximately $86 million annually on the Canadian fitness industry 

which, according to Re:Sound, has an annual revenue of around $2 billion. In objecting to 

Re:Sound's proposed tariff, the FIC and Goodlife submitted that the Board should impose royalties 

totalling approximately $3 million. 

[18] The Board certified Tariff 6. A on July 15,2011 to deal with the tariff proposed by Re:Sound 

for sound recordings used in connection with dance. A year later, the Board certified Tariff 6.B for 

the use of recorded music to accompany other physical activities, including fitness classes. It is 

common ground between the parties to this application that under Tariff 6.B as approved by the 

Board, the annual amount that Re:Sound can collect from users is less than that proposed by the FIC 

and Goodlife. 

[ 19] The Board's five-year long decision-making process comprised formal and informal 

procedural steps, including interrogatories and responses, written submissions, and the filing of 

o 
CM 
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expert evidence. Only 11 days were spent on the oral hearing. I shall describe the aspect of the 

Board's procedure relevant to Re:Sound's allegation that it was denied procedural fairness in my 

analysis of that issue. 

Decision of the Board 

[20] The Board's reasons describe and analyze at length the expert evidence and submissions of 

the parties in support of their respective positions on the appropriate bases for determining the 

equitable remuneration payable to Re:Sound for the use of recorded music to accompany fitness 

classes: paras. 9-63, and 98-147. 

[21] It suffices to say here that the Board found most of the expert evidence and submissions of 

Re:Sound and the respondents to be unsatisfactory. Consequently, it rejected the royalties that the 

parties proposed. 

[22] One point is, however, worth noting. An expert witness for the respondents, Dr. David 

Reitman, suggested that since SOCAN Tariff 19 concerned royalties payable to composers and 

lyricists of recorded music played in conjunction with physical activities similar to those targeted in 

Tariff 6.B, it was an appropriate benchmark for Tariff 6.B. It was argued that SOCAN Tariff 19 had 

been in existence in various forms for 30 years and was "a reality in the marketplace": at para. 136. 

It was thus a reliable indicator of the market value of recorded music when used in conjunction with 

physical activities. 

to o 
CO 

< 
o 

o 
CM 
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[23] The Board, however, agreed with Re:Sound that SOCAN Tariff 19 was not an appropriate 

benchmark: at para. 147. It had never been the subject of even cursory examination, important terms 

of the Tariff were ambiguous, and its enforcement had proved problematic: at paras. 136, 140-144. 

As evidence of the difficulties with SOCAN Tariff 19, the Board noted (at para. 146) that, rather __ 
Zi 

than attempting to enforce the rates certified in the Tariff, SOCAN collected nearly one third of its Q 

"Tariff 19 royalties" under confidential licensing agreements that it had made with individual users 

subject to SOCAN Tariff 19, including some of Canada's largest fitness centres and dance 

instruction providers. After the hearing on Tariff 6.B was closed, the Board requested SOCAN to 

deposit copies of these agreements with it, which it did. 

[24] The Board recognized that its rejection of both the expert evidence adduced by the parties, 

and the other suggested bases for setting the royalties, left it in a difficult position. Nonetheless, it 

decided (at paras. 161-164) not to exercise the option of declining to approve a tariff after 

considering SOCAN v. Bell Canada, 2010 FCA 139 at paras. 25-30. Since the Board had not 

rejected the factual information filed by the parties it had some evidence of the value of recorded 

music to fitness classes. Consequently, it held, Re:Sound was entitled to a tariff. 

[25] The Board acknowledged (at para. 167) that flat fee royalties are generally an unsatisfactory 

reflection of the value of music to users, because they do not take account of the number of 

participants in a targeted activity or the amount of music used. Nonetheless, the Board decided that 

this was the best solution to its dilemma in this case. A flat fee for all users is easy to administer 

because minimal compliance monitoring is needed. In addition, Tariff 6.B was only transitional, in 

the sense that the period that it covered ended in 2012, the year of its approval, and the Board would 
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likely be given better evidence on which to base a more permanent, multi-year tariff to start in 2013: 

see paras. 165-167. 

[26] The Board calculated (at paras. 83-97,168-169) the amount of the flat fee as follows. It _ 
Zi 

computed the average "Tariff 19 royalties" paid to SOCAN under the agreements with fitness Q 
CO 

centres that it had supplied to the Board. The Board determined that 53% of the musical recordings ^ 
o 
Li -

played at fitness centres were eligible recordings under section 20. It then adjusted this percentage £ 
o 
CM 

down to 36.6% to reflect the fact that Re:Sound's repertoire consisted of only a portion of the 

eligible recordings played at fitness classes. This calculation produced an annual flat fee of $105.74 

to be paid by each venue using sound recordings to accompany fitness classes that were in the 

repertoire of Re:Sound or one of its member collectives. 

Statutory Framework 

[27] The statutory provisions relevant to the disposition of this application are contained in the 

Copyright Act. Section 2 defines a collective society for the purpose of the Act. 

2. "collective society" means a society. 2. « societe de gestion » Association, 
association or corporation that carries societe ou personne morale autorisee 
on the business of collective —notamment par voie de cession. 
administration of copyright or of the licence ou mandat — a se livrer a la 
remuneration right conferred by section gestion collective du droit d' auteur ou 
19 or 81 for the benefit of those who. du droit a remuneration confere par les 
by assignment, grant of licence, articles 19 ou 81 pour l'exercice des 
appointment of it as their agent or activites suivantes : 
otherwise, authorize it to act on their 
behalf in relation to that collective 
administration, and 

(a) operates a licensing scheme, a) l'administration d'un systeme 
applicable in relation to a repertoire of d'octroi de licences portant sur un 
works, performer's performances, repertoire d'oeuvres, de prestations, 
sound recordings or communication d'enregistrements sonores ou de 
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signals of more than one author, 
performer, sound recording maker or 
broadcaster, pursuant to which the 
society, association or corporation sets 
out classes of uses that it agrees to 
authorize under this Act, and the 
royalties and terms and conditions on 
which it agrees to authorize those 
classes of uses, or 

signaux de communication de plusieurs 
auteurs, artistes-interpretes, producteurs 
d'enregistrements sonores ou 
radiodiffuseurs et en vertu duquel elle 
etablit les categories d'utilisation 
qu'elle autorise au titre de la presente 
loi ainsi que les redevances et modalites 
afferentes; 

(b) carries on the business of collecting b) la perception et la repartition des 
and distributing royalties or levies redevances payables aux termes de la 
payable pursuant to this Act. presente loi. 

c 
CO 

O 
CO 

< 
O 
LL. 

• < * 
O 
CM 

[28] Subection 19(1) creates a right to an equitable remuneration for makers and performers of 

sound recordings when performed in public. In order to produce the funds required to provide an 

equitable remuneration, those who perform the recordings in public are liable to pay royalties to the 

collective society authorized to collect them. Subsection 20(1) sets out the eligibility criteria for 

equitable remuneration and the conditions under which the right applies: the maker of a sound 

recording must be a Canadian citizen or a permanent resident (or, in the case of a corporation, have 

its headquarters in Canada), or the fixations for the recording must have occurred in Canada. 

[29] Other provisions in sections 19 and 20, not relevant to the present proceeding, apply the right 

to equitable remuneration and the eligibility criteria to parties to the Rome Convention. Recordings 

emanating from the United States will normally not be eligible for equitable remuneration because 

the United States is not party to the Rome Convention. They can therefore be performed in public in 

Canada without the user being liable to pay a royalty under section 19. 

19. (1) If a sound recording has been 19.(1) Sous reserve du paragraphe 
published, the performer and maker are 20( 1), l'artiste-interprete et le 
entitled, subject to subsection 20(1), to producteur ont chacun droit a une 
be paid equitable remuneration for its remuneration equitable pour 
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performance in public or its 
communication to the public by 
telecommunication, except for a 
communication in the circumstances 
referred to in paragraph 15(l.l)(d) or 
18(1 .l)(a) and any retransmission. 

(2) For the purpose of providing the 
remuneration mentioned in this section, 
a person who performs a published 
sound recording in public or 
communicates it to the public by 
telecommunication is liable to pay 
royalties 

1'execution en public ou la 
communication au public par 
telecommunication — a l'exclusion de 
la communication visee aux alineas 
15(l.l)d)ou 18(l.l)a)etdetoute 
retransmission — de l'enregistrement 
sonore publie. 

[...] 

(2) En vue de cette remuneration, 
quiconque execute en public ou 
communique au public par 
telecommunication l'enregistrement 
sonore publie doit verser des 
redevances: 

c 
CO 
O 
CO 

< 
O 
u_ 
o 
CM 

(a) in the case of a sound recording of a 
musical work, to the collective society 
authorized under Part VII to collect 
them; or 

a) dans le cas de l'enregistrement 
sonore d'une oeuvre musicale, a la 
societe de gestion chargee, en vertu de 
la partie VII, de les percevoir; 

(b) in the case of a sound recording of a 
literary work or dramatic work, to 
either the maker of the sound recording 
or the performer. 

b) dans le cas de l'enregistrement 
sonore d'une oeuvre litteraire ou d'une 
oeuvre dramatique, soft au producteur, 
soft a l'artiste-interprete. 

(3) The royalties, once paid pursuant to 
paragraph (2)(a) or (b), shall be divided 
so that 

(a) the performer or performers receive 
in aggregate fifty per cent; and 

(3) Les redevances versees en 
application de I'alinea (2)a) ou b), selon 
le cas, sont partagees par moitie entre le 
producteur et l'artiste-interprete. 

(b) the maker or makers receive in 
aggregate fifty per cent. 

20. (1) The right to remuneration 
conferred by subsection 19(1) applies 
only if 

20. (1) Le droit a remuneration confere 
par le paragraphs 19(1) ne peut etre 
exerce que si, selon le cas : 

(a) the maker was, at the date of the 
first fixation, a Canadian citizen or 
permanent resident within the meaning 

a) le producteur, a la date de la 
premiere fixation, soft est un citoyen 
canadien ou un resident permanent au 
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of subsection 2(1) of the Immigration 
and Refugee Protection Act or, if a 
corporation, had its headquarters in 
Canada; or 

sens du paragraphe 2(1) de la Loi sur 
Vimmigration et la protection des 
refugies, soft, s'il s'agit d'une personne 
morale, a son siege social au Canada; 

(b) all the fixations done for the sound b) toutes les fixations realisees en vue 
recording occurred in Canada. de la confection de l'enregistrement 

sonore ont eu lieu au Canada. 
[...] 

[30] The first part of Part VII of the Act establishes the Copyright Board and confers its powers. 

Only a few provisions are sufficiently relevant to this application to warrant inclusion here. 

66. (3) The chairman must be a judge, 
either sitting or retired, of a superior, 
county or district court. 

66.52 A decision of the Board 
respecting royalties or their related 
terms and conditions that is made under 
subsection 68(3), sections 68.1 or 70.15 
or subsections 70.2(2), 70.6(1), 73(1) or 
83(8) may, on application, be varied by 
the Board if, in its opinion, there has 
been a material change in 
circumstances since the decision was 
made. 

66.6 (1) The Board may, with the 
approval of the Governor in Council, 
make regulations governing 

(a) the practice and procedure in 
respect of the Board's hearings, 
including the number of members of 
the Board that constitutes a quorum; 

66.7 (1) The Board has, with respect to 
the attendance, swearing and 
examination of witnesses, the 

66. (3) Le gouverneur en conseil choisit 
le president parmi les juges, en fonction 
ou a la retraite, de cour superieure, de 
cour de comte ou de cour de district. 

[...] 
66.52 La Commission peut, sur 
demande, modifier toute decision 
concernant les redevances visees au 
paragraphe 68(3), aux articles 68.1 ou 
70.15 ou aux paragraphes 70.2(2), 
70.6(1), 73(1) ou 83(8), ainsi que les 
modal ites y afferentes, en cas 
d'evolution importante, selon son 
appreciation, des circonstances depuis 
ces decisions. 

[...] 

66.6 (1) La Commission peut, avec 
1'approbation du gouverneur en conseil, 
prendre des reglements regissant: 

a) la pratique et la procedure des 
audiences, ainsi que le quorum; 

[...] 

66.7 (1) La Commission a, pour la 
comparution, la prestation de serments, 
1'assignation et l'interrogatoire des 
temoins, ainsi que pour la production 

c 
CO 

O 
CO 

< 
O 

o 
CM 
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production and inspection of 
documents, the enforcement of its 
decisions and other matters necessary 
or proper for the due exercise of its 
jurisdiction, all such powers, rights and 
privileges as are vested in a superior 
court of record. 

d'elements de preuve, 1'execution de 
ses decisions et toutes autres questions 
relevant de sa competence, les 
attributions d'une cour superieure 
d'archives. 

[...] 

[31] The second part of Part VII is headed "Collective Administration of Performing Rights and 

of Communication Rights". The following provisions are relevant to the present application. 

67. Each collective society that carries 
on 

(a) the business of granting licences or 
collecting royalties for the performance 
in public of musical works, dramatico-
musical works, performer's 
performances of such works, or sound 
recordings embodying such works, or 

must answer within a reasonable time 
all reasonable requests from the public 
for information about its repertoire of 
works, performer's performances or 
sound recordings, that are in current 
use. 

67. Les societes de gestion chargees 
d'octroyer des licences ou de percevoir 
des redevances pour l'execution en 
public ou la communication au public 
par telecommunication — a I'exclusion 
de la communication visee au 
paragraphe 31(2) — d'oeuvres 
musicales ou dramatico-musicales, de 
leurs prestations ou d'enregistrements 
sonores constitues de ces oeuvres ou 
prestations, selon le cas, sont tenues de 
repondre aux demandes de 
renseignements raisonnables du public 
concernant le repertoire de telles 
oeuvres ou prestations ou de tels 
enregistrements d'execution courante 
dans un delai raisonnable. 

c 
CO 

O 
CO 
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67.1 (1) Each collective society referred 
to in section 67 shall, on or before the 
March 31 immediately before the date 
when its last tariff approved pursuant to 
subsection 68(3) expires, file with the 
Board a proposed tariff, in both official 
languages, of all royalties to be 
collected by the collective society. 

(2) A collective society referred to in 
subsection (1) in respect of which no 
tariff has been approved pursuant to 
subsection 68(3) shall file with the 

67.1 (1) Les societes visees a Particle 67 
sont tenues de deposer aupres de la 
Commission, au plus tard le 31 mars 
precedant la cessation d'effet d'un tarif 
homologue au titre du paragraphe 68(3), 
un projet de tarif, dans les deux langues 
officielles, des redevances a percevoir. 

(2) Lorsque les societes de gestion ne 
sont pas regies par un tarif homologue 
au titre du paragraphe 68(3), le depot du 
projet de tarif aupres de la Commission 
doit s'effectuer au plus tard le 31 mars 
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Board its proposed tariff, in both 
official languages, of all royalties to be 
collected by it, on or before the March 
31 immediately before its proposed 
effective date. 

(3) A proposed tariff must provide that 
the royalties are to be effective for 
periods of one or more calendar years. 

(4) If a proposed tariff is not filed with 
respect to the work, performer's 
performance or sound recording in 
question, no action may be 
commenced, without the written 
consent of the Minister, for 

precedant la date prevue pour sa prise 
d'effet. 

(3) Le projet de tarif prevoit des 
periodes d'effet d'une ou de plusieurs 
annees civiles. 

(4) Le non-depot du projet empeche. 
sauf autorisation ecrite du ministre. 
l'exercice de quelque recours que ce 
soft... ou pour recouvrement des 
redevances visees a 1'article 19. 

c 
co 
O 

CO 
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(c) the recovery of royalties referred to 
in section 19. 

(5) As soon as practicable after the 
receipt of a proposed tariff filed 
pursuant to subsection (1), the Board 
shall publish it in the Canada Gazette 
and shall give notice that, within sixty 
days after the publication of the tariff, 
prospective users or their 
representatives may file written 
objections to the tariff with the Board. 

68. (1) The Board shall, as soon as 
practicable, consider a proposed tariff 
and any objections thereto referred to in 
subsection 67.1(5) or raised by the 
Board, and 

(a) send to the collective society 
concerned a copy of the objections so 
as to permit it to reply; and 

(5) Des que possible, la Commission 
publie dans la Gazette du Canada les 
projets de tarif et donne un avis 
indiquant que tout utilisateur eventuel 
interesse, ou son representant, peut y 
faire opposition en deposant aupres 
d'elle une declaration en ce sens dans 
les soixante jours suivant la publication. 

68. (1) La Commission precede dans les 
meilleurs delais a l'examen des projets 
de tarif et, le cas echeant, des 
oppositions; elle peut egalement faire 
opposition aux projets. Elle 
communique a la societe de gestion en 
cause copie des oppositions et aux 
opposants les reponses eventuelles de 
celle-ci. 

(b) send to the persons who filed the 
objections a copy of any reply thereto. 

(2) In examining a proposed tariff for 
(2) Aux fins d'examen des projets de 

tarif deposes pour I'execution en public 
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the performance in public or the 
communication to the public by 
telecommunication of performer's 
performances of musical works, or of 
sound recordings embodying such 
performer's performances, the Board 

(a) shall ensure that 

(i) the tariff applies in respect of 
performer's performances and sound 
recordings only in the situations 
referred to in the provisions of section 
20 other than subsections 20(3) and (4), 

(ii) the tariff does not, because of 
linguistic and content requirements of 
Canada's broadcasting policy set out in 
section 3 of the Broadcasting Act, place 
some users that are subject to that Act 
at a greater financial disadvantage than 
others, and 

(iii) the payment of royalties by users 
pursuant to section 19 will be made in a 
single payment: and 

(b) may take into account any factor 
that it considers appropriate. 

(3) The Board shall certify the tariffs as 
approved, with such alterations to the 
royalties and to the terms and 
conditions related thereto as the Board 
considers necessary, having regard to 

(a) any objections to the tariffs under 
subsection 67.1(5); and 

(b) the matters referred to in subsection 
(2). 

(4) The Board shall 

ou la communication au public par 
telecommunication de prestations 
d'oeuvres musicales ou 
d'enregistrements sonores constitties de 
ces prestations, la Commission : 

a) doit veiller a ce que : 

(i) les tarifs ne s'appliquent aux 
prestations et enregistrements sonores 
que dans les cas vises a Particle 20, a 
l'exception des paragraphes 20(3) et (4), 

(ii) les tarifs n'aient pas pour effet, en 
raison d'exigences differentes 
concernant la langue et le contenu 
imposees par le cadre de la politique 
canadienne de radiodiffusion etabli a 
Particle 3 de la Loi sur la radiodiffusion, 
de desavantager sur le plan financier 
certains utilisateurs assujettis a cette loi, 

(iii) le paiement des redevances visees a 
I'article 19 par les utilisateurs soit fait en 
un versement unique: 

b) peut tenir compte de tout facteur 
qu'elle estime indique. 

(3) Elle homologue les projets de tarif 
apres avoir apporte aux redevances et 
aux modalites afferentes les 
modifications qu'elle estime necessaires 
compte tenu, le cas echeant, des 
oppositions visees au paragraphe 
67.1(5) et du paragraphe (2). 

CO 

O 
CO 
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(4) Elle publie des que possible dans la 
Gazette du Canada les tarifs 
homologues; elle en envoie copie, 
accompagnee des motifs de sa decision, 
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(a) publish the approved tariffs in the 
Canada Gazette as soon as practicable; 
and 

(b) send a copy of each approved tariff, 
together with the reasons for the 
Board's decision, to each collective 
society that filed a proposed tariff and 
to any person who filed an objection. 

68.2 (1) Without prejudice to any other 
remedies available to it, a collective 
society may, for the period specified in 
its approved tariff, collect the royalties 
specified in the tariff and, in default of 
their payment, recover them in a court 
of competent jurisdiction. 

(2) No proceedings may be brought 
against a person who has paid or 
offered to pay the royalties specified in 
an approved tariff for 

a chaque societe de gestion ayant 
depose un projet de tarif et aux 
opposants. 

68.2 (1) La societe de gestion peut, pour 
la periode mentionnee au tarif 
homologue, percevoir les redevances 
qui y figurent et, independamment de 
tout autre recours, le cas echeant, en 
poursuivre le recouvrement en justice. 

(2) II ne peut etre intente aucun recours 
... pour recouvrement des redevances 
visees a Particle 19, contre quiconque a 
paye ou offert de payer les redevances 
figurant au tarif homologue. 

c 
CO 

O 
CO 
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(c) the recovery of royalties referred to 
in section 19. 

(3) Where a collective society files a 
proposed tariff in accordance with 
subsection 67.1(1), 

(a) any person entitled to perform in 
public or communicate to the public by 
telecommunication those works, 
performer's performances or sound 
recordings pursuant to the previous 
tariff may do so, even though the 
royalties set out therein have ceased to 
be in effect, and 

(3) Toute personne visee par un tarif 
concernant les oeuvres, les prestations 
ou les enregistrements sonores vises a 
Particle 67 peut, malgre la cessation 
d'effet du tarif, les executer en public ou 
les communiquer au public par 
telecommunication des lors qu'un projet 
de tarif a ete depose conformement au 
paragraphe 67.1(1), et ce jusqu'a 
l'homologation d'un nouveau tarif. Par 
ailleurs, la societe de gestion interessee 
peut percevoir les redevances prevues 
par le tarif anterieur jusqu'a cette 
homologation. 

(b) the collective society may collect 
the royalties in accordance with the 
previous tariff, until the proposed tariff 
is approved. 
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Issues and analysis 

[32] The Court must determine two primary issues in order to dispose of this application for 

judicial review of Tariff 6.B in respect of the use of sound recordings to accompany fitness classes. 

(1) Did the Board deprive Re:Sound of a fair opportunity to participate in the _ 

decision-making process in breach of the duty of fairness when it set the g 
o 

royalty on a basis not addressed by the parties, and on material that «, 
••si-

Re: Sound had neither seen nor had an opportunity to comment on? g; 
u. 

(2) Did the Board err in law when it interpreted the Act as entitling 

Re:Sound to collect royalties under section 19 in respect only of those 

eligible sound recordings played at fitness centres the performers or 

makers of which had authorized it or one of its member collectives to act 

for them in the administraion of their right to equitable remuneration? 

[33] First, though, it is necessary to determine the standard of review applicable to each question. 

ISSUE 1: What is the applicable standard of review? 

(i) Breach of the duty of procedural fairness 

[34] The black-letter rule is that courts review allegations of procedural unfairness by 

administrative decision-makers on a standard of correctness: Canada (Citizenship and Immigration) 

v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339 at para. 43. 

[35] Courts give no deference to decision-makers when the issue is whether the duty of fairness 

applies in given administrative and legal contexts. This is evident from the discussion in Dunsmuir 

v. New Brunswick, 2008 SCC 9; [2008] 1 S.C.R. 190 at paras. 77 et seq. (Dunsmuir) of whether 

o 
CM 
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David Dunsmuir was entitled to procedural fairness before his employment in the provincial public 

service was terminated. 

[36] However, the standard of review applicable to an allegation of procedural unfairness _ 
Zi 

concerning the content of the duty in a particular context, and whether it has been breached, is more Q 
CO 

nuanced. The content of the duty of fairness is variable because it applies to a wide range of J 
o 
u_ 

administrative action, actors, statutory regimes, and public programs, with differing impacts on ^ 
o 
CM 

individuals. Flexibility is necessary to ensure that individuals can participate in a meaningful way in 

the administrative process and that public bodies are not subject to procedural obligations that 

would prejudice the public interest in effective and efficient public decision-making. 

[37] In the absence of statutory provisions to the contrary, administrative decision-makers enjoy 

considerable discretion in determining their own procedure, including aspects that fall within the 

scope of procedural fairness: Prassadv. Canada (Minister of Employment and Immigration), [1989] 

1 S.C.R. 560 at 568-569 (Prassad). These procedural aspects include: whether the "hearing" will be 

oral or in writing, a request for an adjournment is granted, or representation by a lawyer is 

permitted; and the extent to which cross-examination will be allowed or information in the 

possession of the decision-maker must be disclosed. Context and circumstances will dictate the 

breadth of the decision-maker's discretion on any of these procedural issues, and whether a breach 

of the duty of fairness occurred. 

[38] Dunsmuir does not address the standard of review applicable to tribunals' procedural choices 

when they are challenged for breach of the duty of fairness. However, the Court held (at para. 53) 
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that the exercise of administrative discretion is normally reviewable on a standard of 

reasonableness. This proposition would seem applicable to procedural and remedial discretion, as 

well as to discretion of a more substantive nature. It is therefore not for a reviewing court to second-

guess an administrative agency's every procedural choice, whether embodied in its general rules of _ 
Zj 

procedure or in an individual determination. § 
CO 
" * • 

< 
O 
LL 

[39] That said, administrative discretion ends where procedural unfairness begins: Prassad at 569. J 
o 
CM 

A reviewing court must determine for itself on the correctness standard whether that line has been 

crossed. There is a degree of tension implicit in the ideas that the fairness of an agency's procedure 

is for the courts to determine on a standard of correctness, and that decision-makers have discretion 

over their procedure. 

[40] Thus, writing for the majority in Baker v. Canada (Minister of Citizenship and Immigration), 

[1999] 2 S.C.R. 817 at para. 27, Justice L'Heureux-Dube included the decision-maker's procedural 

choice and agency practice as factors that courts must take into account when determining the 

contents of the duty of fairness in any given context. She stated that considerable weight should be 

given to this choice when the legislature had conferred broad procedural discretion on the agency or 

its expertise extended to procedural issues. 

[41 ] Justice Abella endorsed these observations when writing for the majority in Council of 

Canadians with Disabilities v. VIA Rail Canada Inc., 2007 SCC 15, [2007] 1 S.C.R. 650 at paras. 

230-231. She said (at para. 231): 

Considerable deference is owed to procedural rulings made by a tribunal with the 
authority to control its own process. The determination of the scope and content of a 
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duty to act fairly is circumstance-specific, and may well depend on factors within the 
expertise and knowledge of the tribunal, including the nature of the statutory scheme 
and the expectations and practices of the Agency's constituencies. 

[42] In short, whether an agency's procedural arrangements, general or specific, comply with the 

duty of fairness is for a reviewing court to decide on the correctness standard, but in making that 

determination it must be respectful of the agency's choices. It is thus appropriate for a reviewing » 

court to give weight to the manner in which an agency has sought to balance maximum participation 

on the one hand, and efficient and effective decision-making on the other. In recognition of the ™ 

agency's expertise, a degree of deference to an administrator's procedural choice may be 

particularly important when the procedural model of the agency under review differs significantly 

from the judicial model with which courts are most familiar. 

(ii) Interpreting the Copyright Act 

[43] Statutory decision-makers constituting a "discrete and special administrative regime" 

(Dunsmuir at para. 55), such as the Board in this case, are presumptively owed curial deference in 

the interpretation and application of their enabling statute: Alberta (Information and Privacy 

Commissioner) v. Alberta Teachers' Association, 2011 SCC 61, [2011] 3 S.C.R. 654 at para. 39. 

Administrative tribunals' interpretation of their enabling legislation is thus normally subject to 

judicial review on a standard of reasonableness: McLean v. British Columbia (Securities 

Commission), 2013 SCC 67 at paras. 21-22. 

[44] The substantive legal question in dispute in the present application is whether the Copyright 

Act entitles a collective society to a tariff calculated on the basis of all the sound recordings eligible 

for equitable remuneration that are used to accompany particular activities, or only those in respect 
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of which makers or performers have authorized the society to act on their behalf. This is a question 

of statutory interpretation because it is not limited to the facts of this case. 

[45] Re:Sound contends that the presumption that reasonableness is the standard for reviewing an 

administrative tribunal' s interpretation of its enabling legislation is rebutted when the Board is ft 

interpreting the Act: Rogers Communications Inc. v. Society of Composers, Authors and Music 

Publishers of Canada, 2012 SCC 35, [2012] 2 S.C.R. 283 (Rogers).Writmg for the majority in that i 

case, Justice Rothstein stated (at para. 14): 

It would be inconsistent for the court to review a legal question on judicial review of 
a decision of the Board on a deferential standard and decide exactly the same legal 
question de novo if it arose in an infringement action in the court at first instance. It 
would be equally inconsistent if on appeal from a judicial review, the appeal court 
were to approach a legal question decided by the Board on a deferential standard, 
but adopt a correctness standard on an appeal from a decision of a court at first 
instance on the same legal question. 

[46] In my view, Rogers is distinguishable because the question of statutory interpretation in 

dispute in the present case arises from the Board's approval of a proposed royalty under subsection 

68(3) of the Copyright Act. Determining whether a collective society represents eligible recordings 

not in its repertoire when proposing a tariff under section 67.1 is not within a statutorily created 

"shared primary jurisdiction between the administrative tribunal and the courts": Rogers at para. 18. 

[47] This conclusion does not rest on a finding that there are no circumstances under which a 

court could be required to determine at first instance whether a collective society represented all 

eligible recordings used to accompany particular activities, or only those that had been brought into 

its repertoire as a result of some form of authorization from the performer or maker. 
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[48] For example, while a collective society that has failed to file a tariff may not bring an action 

to recover equitable remuneration from a user, it can do so with the written consent of the Minister 

of Industry: subsection 67.1(4). A user of a recording of music sued in such an action might seek to 

reduce the amount claimed by the collective society, on the ground that the society may only collect _ 

royalties in respect of recordings for which their makers or performers have authorized it to act for Q 

CO 

them. ^ 
< o 
LL 
• < * • 
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[49] In my view, this theoretical and somewhat remote possibility is not sufficient to bring the 

present case within the Rogers exception. The requirement of Ministerial consent before a society 

can bring an action to recover equitable remuneration instead of seeking the Board's approval of a 

tariff is a clear indication that Parliament intended the Board to have primary jurisdiction over the 

collective enforcement of neighbouring rights, including the interpretation of the statutory 

provisions governing this complex, rate-setting scheme. No such provision limited the copyright 

holder's right in Rogers to bring an infringement action that could have required a court to decide 

the same legal question as that decided by the Board. 

[50] Courts have long been familiar with the individual law of copyright through their jurisdiction 

over infringement actions. However, they have no similar knowledge of the statutory scheme for the 

collective administration of the right to equitable remuneration, a complex and technical matter that 

the Act entrusts almost exclusively to the Board: compare Canadian Private Copying Collective v. 

Canadian Storage Media Alliance, 2004 FCA 424,247 D.L.R. (4th) 193 at para. 110. 
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[51] The superior expertise of the Board in the setting of royalty rates for the collective 

administration of the right to equitable remuneration further supports the conclusion that the Court 

should apply a standard of reasonableness to the Board's interpretation of the aspects of the 

statutory scheme in question in this application for judicial review. 

ISSUE 2: Did the Board breach the duty of fairness by basing the royalties 
tariff on the average of the amounts paid under licence 
agreements obtained by the Board from SOCAN after the close 
of the hearing on Tariff 6.B1 

(i) The law 

[52] Agencies such as the Board that administer a complex regulatory program are not restricted 

to the evidence adduced by the parties. They are charged with exercising broad substantive and 

procedural discretion to enable them to achieve an outcome that best serves the public interest 

implicated in the particular program. Thus, when not satisfied with the accuracy or completeness of 

the parties' evidence these tribunals may seek additional information from other sources. 

[53] Since nothing in the Act precludes the Board from seeking extraneous information and 

relying on it in its decision, it was open to the Board in the present case to obtain from SOCAN 

copies of the confidential licensing agreements with users: Society of Composers, Authors and 

Music Publishers of Canada v. Canada (Copyright Board) (1993), 16 Admin. L.R. (2d) 187 at para. 

51. 

[54] However, agencies must ensure that, if they obtain information from third parties, they do not 

thereby jeopardize parties' participatory rights: to know and to comment on material relevant to the 

CO 

O 
CO 
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decision; to have notice of the grounds on which the decision may be based; and to have an 

opportunity to make representations accordingly. The ultimate question for a reviewing court in 

every case is whether, in all the circumstances (including respect for administrative procedural 

choices), the tribunal's decision-making procedure was essentially fair. This involves a contextual _ 

and fact-specific inquiry. § 
o 
CO 

< 
O 

(ii) The facts % 
T— o 
CM 

[55] The parties to the present application agree on most of the facts, but disagree on their legal 

significance in determining if the Board had afforded procedural fairness to Re:Sound. 

[56] Re:Sound requested members of the FIC during interrogatories to identify the amounts that 

they had paid to SOCAN for the public performance of recordings of musical works to accompany 

fitness classes. One responded in the Fall of 2009 by providing to Re:Sound and the Board the 

evidence that it had applied in the calculation of SOCAN Tariff 19 for fitness classes. Others 

responded to the same interrogatory in a similar manner; some revealed the amounts that they had 

paid under their confidential agreements with SOCAN. 

[57] In February 2010, Re:Sound obtained, with the assistance of a Board order, a copy of a 

confidential agreement between a user targeted by SOCAN Tariff 19 and SOCAN under which a 

user had made its payments. The agreement revealed, among other things, the flat fee paid by the 

user for the performance in public of sound recordings to accompany fitness classes. 
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[5 8] Thus, well before the Board commenced its hearing on the proposed Tariff 6.B in April 2010, 

Re:Sound knew the amounts paid by some fitness clubs to SOCAN, including those used by the 

Board to calculate the flat fee royalties in Tariff 6.B. It also had a copy of the confidential agreement 

under which one of them had made payments to SOCAN. 

[59] On May 16,2011, more than a year after the oral hearing had closed, the Board ordered 

SOCAN to answer questions about SOCAN Tariff 19, which the FIC and Goodlife had suggested at 

the hearing as a possible benchmark for Tariff 6.B royalties. The Board informed the parties of these 

requests and of SOCAN's responses, which the Board forwarded to the parties on June 13, 2011. 

[60] On June 23, 2011, the Board put further questions to SOCAN and requested copies of 

SOCAN's agreements with users subject to SOCAN Tariff 19. SOCAN responded to the Board on 

July 26,2011, and copied the parties. It stated, among other things, that it would courier copies of 

the agreements to the Board, which it did. Neither SOCAN nor the Board provided copies of these 

agreements to Re:Sound. 

[61] SOCAN's response also included an Excel spreadsheet summarizing aspects of the 

agreements, including a list of eighteen organizations that had made agreements with it, and the 

amounts that each had paid in 2007.1 infer from the names of most of these organizations that their 

principal activities were not fitness classes, but skating or dance instruction. 

CO 
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CO 
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[62] Even though Re:Sound knew that the Board had copies of the agreements, it did not ask the 

Board to disclose them. Nor did Re:Sound at any time ask the Board for an opportunity to respond 

orally or in writing to either the spreadsheet or any of the other information obtained by the Board. 

[63] In an email dated May 16, 2011 advising the parties of the information that the Board had Q 

CO 

asked SOCAN to provide, the Secretary General of the Board stated that, once the Board had J 
o 

received SOCAN' s responses, it would issue further directions on what information the parties ? 
o 
CM 

should provide. In an email of June 13,2011 informing the parties of SOCAN's responses, the 

Board again told them that it would issue further directions in due course. See Applicant's Record, 

vol. 1 at 84 and 87. 

[64] A further email, dated November 3, 2011, contained an order of the Board stating that in 

accordance with a Board order of June 23,2011, it had received from SOCAN on July 26,2011 

copies of agreements with those subject to SOCAN Tariff 19, and the Excel file. The Board ordered 

that these documents were to remain confidential and advised the parties to "conduct themselves 

accordingly." Unlike the earlier emails to the parties, however, this one did not state that the Board 

would be issuing further directions to them: see Applicant's Record, vol. 1 at 112. 

[65] In the course of its application for judicial review of the Board's decision on Tariff 6.B 

Re:Sound made a request to the Board under rule 317 of the Federal Courts Rules, SOR/98-106, for 

a copy of the material in the Board's possession relevant to its decision that Re:Sound did not 

already have. In a covering letter accompanying the transmission of the Board's record, the general 
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counsel to the Board admitted to the paragraphs of Re:Sound's Notice of Application alleging 

procedural unfairness: Applicant's Record, vol. 2 at 177. 

[66] I attach little weight to this opinion on the legality of the Board's procedure in determining _ 
Z3 

whether the Board breached the duty of fairness, especially as the Board is not a party to the Q 

CO 

application for judicial review. Further, it is not clear that the letter expresses the opinion of the J 
o 

Board, rather than that of its general counsel. I note in this regard that the Board did not propose J 
o 
CM 

reopening the hearing in order to cure any breach of the duty of fairness. 

(iii) Was there a breach of the duty of fairness? 

[67] Re:Sound says that the Board breached the duty of fairness in two respects. 

[68] First, the Board failed to disclose to Re:Sound copies of SOCAN's confidential agreements 

under which fitness clubs had made payments for the use of recorded music at fitness classes, and to 

provide it with an opportunity to make submissions on them. 

[69] Second, the Board ought to have informed the parties to the proceeding before it of the basis 

on which it was considering fixing the royalties, disclosed the relevant agreements, and invited 

submissions on the appropriateness of basing the Tariff 6.B royalties on the average of the "Tariff 19 

royalties" paid by users under agreements with SOCAN. The oral hearing before the Board had 

focused on the evidence adduced by the parties and there was no discussion of the possibility of 

using the amounts paid under the agreements with SOCAN for setting the royalties. 
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(a) non-disclosure 

[70] The principal difficulty with Re:Sound's complaint about the non-disclosure of the SOCAN 

agreements obtained by the Board after the hearing is that the Board had informed the parties of its 

request to SOCAN. Re:Sound knew the Board had the agreements, but did not ask for copies. The 

Board had not indicated that it would refuse a request by Re:Sound for disclosure. 

[71] Two months before the start of the hearing, Re:Sound had itself obtained on a confidential 

basis a copy of one agreement with SOCAN, showing among other things the amounts that the user 

had paid to SOCAN. Re:Sound included that agreement in the written evidence it submitted to the 

Board. It also knew the amounts that other users of sound recordings in connection with dance 

instruction and fitness activities had paid to SOCAN under their agreements. 

[72] At the hearing of the application for judicial review, counsel could offer no explanation for 

Re:Sound's failure to ask the Board for copies of the SOCAN agreements, which he now contends 

were of vital importance to the Board's decision. 

[73] In my opinion, Re:Sound cannot say that the SOCAN agreements were so unrelated to the 

matter at hand that it could not reasonably have been expected to ask to see them, especially since 

the appropriateness of using SOCAN Tariff 19 as a benchmark had been the subject of discussion 

before the Board. No doubt, best practice would indicate that the Board should have taken the 

initiative and disclosed the agreements without waiting for a request from a party. However, best 

administrative practice is not the standard for determining the legality of an agency's procedural 

choices. 

c 
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[74] In the absence of a request from experienced counsel acting for a sophisticated client, 

fairness did not, in the circumstances of this case, require the Board to disclose copies of the 

SOCAN agreements on its own motion. In my opinion, the Board did not unfairly deprive 

Re:Sound of its right to know and to respond to information in the Board's possession. Rather, _ 
Z3 

Re:Sound failed to avail itself of a reasonable opportunity to ask the Board to produce information Q 

(b) lack of notice of the basis of the Board's decision 

[75] Is it nonetheless open to Re:Sound to say that it was deprived of a fair hearing because it had 

no prior notice of the basis of the Board's decision, and thus had no opportunity to make 

submissions on the appropriateness of the Board's methodology? In my view it is. 

[76] Administrative proceedings are dynamic in nature: the key questions often emerge as a 

matter progresses, especially one as long and complex as that dealing with Tariff 6.B. Just as a 

regulatory tribunal is not limited to the evidence produced by the parties, so its identification of the 

appropriate bases of its decision is not confined to those advanced by the parties at the start of the 

proceeding. 

[77] Nonetheless, it is a breach of the duty of fairness for a tribunal to base its decision on a 

ground that could not reasonably have been anticipated by those affected and that they did not have 

an opportunity to address. As Sarah Blake puts it in Administrative Law in Canada, 5th ed. 

(Markham, Ontario: LexisNexis Canada, 2011) at 43: 

CO 

that it knew was in the Board's possession. ^ 
o 
LL 
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A party should not be left in the position of discovering, upon receipt of the 
tribunal's decision, that it turned on a matter on which the party had not made 
representations because the party was unaware it was in issue. 

In my opinion, that is exactly what happened in this case. 

[78] The oral hearing on Re:Sound's proposed Tariff 6.B was principally focused on the expert o 
00 

evidence of the parties in support of the tariffs that they were proposing, although the < 
u_ 

appropriateness of using other tariffs, including SOCAN Tariff 19, as benchmarks was also 2 
o 
CM 

considered. However, the Board did not base the calculation of royalties in Tariff 6.B on those in 

SOCAN Tariff 19, but on the discounted amounts paid to SOCAN under individual licensing 

agreements by users to which the Tariff applied. These agreements were not discussed during the 

hearing. 

[79] The parties in the present proceeding did not have an opportunity to make submissions on 

whether the agreements were an appropriate basis for determining the value of recorded music in 

the context of fitness classes. It is true that Re:Sound had included in its written evidence to the 

Board a copy of one agreement with SOCAN and the amounts paid under agreements by the fitness 

clubs on which the Board based the flat fee royalty. Nonetheless, given the complexity and range of 

the possible benchmarks for Tariff 6.B, and the absence of any discussion at the hearing of using the 

amounts paid under the licence agreements by fitness clubs targeted by SOCAN Tariff 19, fairness 

required the Board to notify Re:Sound that it was contemplating basing the royalty on the amounts 

paid under those agreements. 
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[80] Moreover, both Re:Sound and the respondents had proposed royalties based on the number 

of the ultimate consumers of the music: club members (Re:Sound), or the average weekly number 

of participants in fitness classes (respondents). The parties did not canvass before the Board the 

advantages and disadvantages of basing royalties on a flat fee in the circumstances of the present 

[81] Since the tariff set by the Board was based entirely on a methodology not raised as an issue at 

any point in the decision-making process, Tariff 6.B cannot stand. The matter must be remitted to 

the Board for redetermination of the royalties payable for the use of recordings of musical works in 

fitness classes after it has disclosed to the parties any information that it alone has on the ground on 

which it based its decision and has provided the parties with an opportunity to address it. 

(iv) Should relief be denied? 

[82] The respondents say that if, contrary to their submissions, a breach of the duty of fairness had 

occurred, the Court should not intervene because it has not prejudiced Re:Sound. They argue that 

even if Re:Sound had been given an opportunity to make submissions on the basis of the Board's 

decision and had managed to persuade the Board that its methodology was flawed, the Board's only 

option would have been to set no tariff at all for the years in question. This would obviously have 

been detrimental to Re:Sound and those it represents. 

[83] How the Board would have responded to Re:Sound's submissions is, in my view, pure 

speculation. For example, the Board could have decided to increase the royalty if it had thought that 

it was inappropriate to use one or more of the agreements as a basis for calculating an average flat 
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fee. Only in the clearest cases will an administrative decision vitiated by such a serious breach of 

procedural fairness as occurred here be permitted to stand on the ground that it would have made no 

difference to the tribunal's decision: see, for example, Canadian Cable Television Association v. 

American College Sports Collective of Canada, Inc., [1991] 3 F.C. 626 (F.C.A.). This is not one of 

c them. Q 
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[84] The respondents also rely on Tariff 6.B 's "transitional" nature and the likelihood that the ;? 
o 
CM 

Board will have better evidence on which to base a more permanent tariff. In my view, these are not 

sufficient for the Court to exercise its discretion in this case to deny relief. The Board's breach of 

the duty of fairness was fundamental. Moreover, if relief were to be denied, the performers and 

makers who had authorized Re:Sound to act on their behalf in the administration of their right to 

equitable remuneration in respect of particular recordings might suffer a significant financial loss for 

the years 2008-2012. 

[85] The respondents also argue that, even if the Court were to find that a breach of the duty of 

fairness had occurred, it should exercise its discretion not to grant the relief requested, on the ground 

that Re:Sound had an adequate alterative administrative remedy: a request to the Board to hear 

submissions on the suitability of the agreements for setting a flat fee royalty. I do not agree. 

[86] First, the Board's express jurisdiction to vary an order under section 66.52 of the Act is 

exercisable only if the Board is satisfied that there has been a material change in circumstances 

since it rendered its decision. In my view, learning the basis of a tribunal's decision when the 
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decision is published is not, for this purpose, a "change in circumstances since the decision was 

made". 

[87] Second, tribunals generally have implied jurisdiction to correct breaches of the duty of _ 
ZJ 

fairness by reopening a decision: Posluns v. Toronto Stock Exchange, [1968] S.C.R. 330 at 340, <§ 

CO 

and, more generally, Chandler v. Alberta Association, of Architects, [1989] 2 S.C.R. 848; and see J 
o 
UL 

Canadian Recording Industry Association v. Canada (Attorney General), 2006 FCA 336 J 
o 
CM 

(Copyright Board's reconsideration cured any prior breach of the duty of procedural fairness). 

[88] However, even if section 66.52 is not exhaustive of the Board's power to reopen a final 

decision, it was not incumbent on Re:Sound in this case to request a reconsideration before applying 

for judicial review. Re:Sound could not have raised before the Board its other two grounds of 

review, namely the Board's error of law in reducing the repertoire to recordings for which the 

performers or makers had authorized it to act for them, and the unreasonably low royalties in Tariff 

6.B. 

ISSUE 3: Did the Board err in law when it reduced the royalties payable to 
Re:Sound to reflect the percentage of eligible sound recordings used to 
accompany fitness classes for which Re:Sound or one of its member 
collectives had been specifically authorized by makers or performers to 
collect royalties? 

[89] As already noted, this is a question that turns on the interpretation of the Copyright Act and 

the Board's interpretation of it is reviewable in this Court on a standard of reasonableness. No 

provision in the Act expressly deals with the issue in dispute. Rather, the Board based its decision 
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on inferences that it drew from provisions of the Act dealing with other matters and on the practical 

implications for the operation of the statutory scheme that would flow from Re:Sound's position. 

[90] An administrative agency's interpretation of its enabling legislation is unreasonable if it is _ 
ZJ 

inconsistent with the provision in dispute or with the broader statutory scheme. In undertaking this Q 

CO 

exercise, a reviewing court must apply the general principles of statutory interpretation by J 
o 

• • 1 LL 

examining the statutory text, context and objectives. A court may also supplement the reasons given £ 
o 
CM 

by the agency for its decision with those that could be given to support the decision: Dunsmuir at 

para. 48. If the court is not satisfied that the interpretation is unreasonable in the above sense, it must 

defer; that the party challenging the decision has an equally plausible reading of the enabling 

legislation is not sufficient to warrant judicial intervention. 

(i) Reasons of the Board 

[91 ] The Board gave three reasons for concluding that Re:Sound was not entitled to collect 

equitable remuneration on behalf of the performers and makers of all eligible recordings used to 

accompany fitness classes, but could collect only for those in respect of which the maker or 

performer had authorized it or a member collective to act on their behalf. The Board's discussion is 

found at paras. 70-82 of its reasons. 

[92] First, in most other regimes under the Act a collective society can only collect royalties in 

respect of the recordings in its repertoire. Exceptionally, the Act provides that under the extended 

licensing schemes governing retransmission (paragraph 3l(2)(d) and section 76) and private 

copying (subsection 83(11)), copyright owners who have not joined a collective society can claim 
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their share from a collective society designated by the Board, unless they have elected to opt out of 

the scheme. The sections of the Act on the collective administration of the right to equitable 

remuneration contain no analogous provisions allowing a collective society to collect section 19 

royalties on behalf of performers or makers who did not authorize it to act for them in respect of 

particular recordings. 

[93] Second, Re:Sound's interpretation is inconsistent with subsection 67.1(4) of the Act, which I 

reproduce again for the reader's convenience. 
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67.1 

(4) If a proposed tariff is not filed with 
respect to the work, performer's 
performance or sound recording in 
question, no action may be commenced, 
without the written consent of the 
Minister, for 

(c) the recovery of royalties referred to in 
section 19. 

67.1 
[...] 

(4) Le non-depot du projet empeche. 
sauf autorisation ecrite du ministre. 
l'exercice de quelque recours que ce 
soft... ou pour recouvrement des 
redevances visees a Particle 19. 

[94] The Board reasoned that this provision envisages that a tariff could be certified for a 

specified use, but not in respect of all eligible sound recordings. If, as Re:Sound contends, it 

automatically collects for all eligible recordings used in connection with a particular activity, the 

words "with respect to the ... sound recording in question" would be redundant. 

[95] Third, subparagraph 68(2)(a)(i) provides that a tariff applies only in respect of performers 

and makers of recordings eligible for equitable remuneration under section 20. The purpose of this 
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provision is to ensure that royalties are not collected on behalf of non-eligible recordings, not, as 

Re:Sound argues, that royalties must be paid in respect of all eligible recordings. 

[96] In my view, the first of the Board's reasons supports its interpretation. The relevance of ^ 
Z3 
c 

subsection 67.1(4) in this context is, however, less clear. The French version of the statutory text Q 
CO 

does not contain words equivalent to "with respect to the work, performer's performance or sound < 
o 
IX 

recording in question", which, according to the Board, support the view that Re:Sound does not J 
o 
CM 

necessarily collect royalties on behalf of all eligible recordings used for the purpose identified in the 

tariff. 

[97] The French version of subsection 67.1 (4) suggests a situation where a collective society has 

proposed no tariff at all: « Le non-depot du projet empeche, sauf autorisation ecrite du ministre, 

l'exercise de quelque recours que ce soft ... pour recouvrement des redevances visees a Particle 

19. » 

[98] On this basis, the function of subsection 67.1 (4) is to provide an incentive for collective 

societies to file a proposed tariff in accordance with the three preceding subsections. That is, a 

collective society that fails in its duty to file a tariff cannot, without the written consent of the 

Minister, look to other legal proceedings to recover equitable remuneration from users of sound 

recordings of musical works. If this is correct, subsection 67.1(4) is of little assistance in 

determining for whom a collective society may collect. 
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[99] In light of the differences in the English and French versions of the statutory text, and bearing 

in mind that reasonableness is the standard of review applicable to the Board's interpretation of 

these provisions of the Act, I am not persuaded that the Board committed an error of law in relying 

on subsection 67.1(4) to support its decision, especially since other provisions of the Act provide a 

reasonable basis for the Board's decision. 

[100] I do not find subparagraph 68(2)(a)(i) to be helpful in supporting the Board's decision. I 

agree with the Board that this paragraph does not require a collective society to collect royalties for 

all eligible recordings performed in public in connection with specified activities. It merely 

stipulates that tariffs may apply only to performers and makers of sound recordings eligible under 

section 20: that is, the maker of the recording was a citizen or permanent resident of Canada or a 

Rome Convention country at the time of the first fixation, or all the fixations done for the recording 

occurred in Canada or a Rome Convention country. 

[101] In short, of the three reasons given by the Board, the first supports its decision, the second 

may, and third is not relevant to the issue in dispute. 

(ii) Reasons that could be given 

[102] In my opinion, four additional considerations support the reasonableness of the Board's 

decision that Re:Sound can collect section 19 royalties in respect only of sound recordings of 

musical works for which they have received authorization from the maker or performer. 
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[103] First, as relevant to the present application, section 2 defines "collective society" as a society 

in the business of the collective administration of the section 19 right to equitable remuneration "for 

the benefit of those who, by ... appointment of it as their agent or otherwise authorize it to act on 

their behalf in relation to that collective administration, ...". Thus, for the purpose of the Act, a _ 
Zi 

collective society collects royalties on behalf of those who in any manner have authorized it to act Q 

for them in connection with the collective administration of their rights under the Act. This includes 

proposing a tariff to the Board. 

[104] Second, an indication of the reasonableness of an administrative interpretation is that it is 

consistent with earlier decisions by the agency: see Communications, Energy andPaperworkers' 

Union of Canada, Local 30 v. Irving Pulp and Paper Ltd., 2013 SCC 34, [2013] 2 S.C.R. 458 at 

paras. 5 and 8. The first neighbouring rights tariff approved by the Board was Tariff LA. In its 

reasons for decision, the Board set out its understanding of the essential architecture of the then new 

statutory scheme for the collective administration of the right to equitable remuneration. It is open to 

this Court to consider the Board's reasons in Tariff LA in assessing the reasonableness of the 

decision under review in the present proceeding. 

[105] In Tariff LA., two collective societies, the NRCC and SOGEDAM, representing different 

groups of neighbouring rights holders, proposed different royalty tariffs for the broadcasting of 

recordings eligible for equitable remuneration. The Board had to decide not only what the 

broadcasters should pay, but also to resolve disputes over the respective rights of the two collective 

societies. The tariff ultimately certified by the Board applied to all the section 19 rights holders 

represented by each society. 
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[106] Because of the requirement in subparagraph 68(2)(a)(iii) of the Act that users shall pay 

section 19 royalties in a single payment, the Board held that one collective society should collect the 

entirety of the royalties from the users targeted by the Tariff. It selected the NRCC as the sole 

collecting agent and left SOGEDAM with the responsibility of collecting its members' share from _ 

the NRCC. § 
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[107] For present purposes, the most immediately relevant issue decided in Tariff LA was that the 

sound recordings before the Board were the eligible recordings in the collective societies' respective 

repertoires, and that each collective society proposing a tariff must prove that it administers the 

repertoire that it claims. In that case, these included makers and performers who, in one way or 

another, had authorized the NRCC or one of its sub-collectives to act on their behalf. However, the 

Board held, if either the maker or performer had authorized a collective society to collect in respect 
j 

of a particular recording, it could collect the royalties for both of them. The Board rejected the 

NRCC's argument that it could collect on behalf of all eligible recordings used by broadcasters, 

regardless of any authorization by the rights holders. The Board's detailed discussion of these issues 

is found at 11-19 of its reasons for the decision to approve Tariff LA. 

[108] The NRCC, Re:Sound's predecessor, did not apply for judicial review of the decision in 

Tariff LA, which has stood for nearly fifteen years. Counsel for Re:Sound argues that it is 

distinguishable from the present case in that the scope of a collective society's repertoire arose in 

Tariff LA in the context of a dispute between two collective societies. 
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[109] In my view, this factual distinction is immaterial. The Board's reasons in Tariff LA do not 

indicate that the principle that a collective society's repertoire is limited to recordings for which 

makers or performers have authorized it to act on their behalf applies only if more than one 

collective society proposes a tariff of section 19 royalties. 

[110] Third, section 67 of the Act imposes a duty on a collective society, when requested by a 

member of the public, to provide information about its repertoire of performers' performances and 

sound recordings that are in current use. It is difficult to see how this obligation could be discharged 

if, as Re:Sound argues, its repertoire includes all performances and recordings eligible for equitable 

remuneration. While a collective society would be aware of eligible recordings and performances 

for which it had been authorized to act, this would not necessarily be true of the others. 

[Ill] Fourth, it would be anomalous if a collective society were able to collect royalties for all 

eligible recordings used in a particular context, but distributed them only to the performers and 

makers of recordings in its repertoire, and to those whom it was able to discover. Re:Sound stated 

that it holds in a trust account the money that it had collected but could not distribute pending its 

identification of those who had not signed up with it. What happens to the funds owing to those that 

Re:Sound never identifies is unclear. In my view, Parliament should not lightly be taken to have 

intended to create a regime that produces such cumbersome and impractical results. 

(iii) Re:Sound's arguments 

[112] In addition to attacking the reasons advanced in support of the Board's decision, Re:Sound 

says that the decision is unreasonable because it is inconsistent with two fundamental principles on 
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which the right to equitable remuneration is based: that users should pay performers and makers for 

their use of sound recordings, and that users should only be required to make a single payment of 

equitable remuneration. 

[113] Re:Sound's argument that a user will get a "free ride" if Tariff 6.B excludes performers and Q 
CO 

makers who have not authorized it to act as their agent in respect of particular recordings assumes J 

that Re:Sound has a monopoly in proposing tariffs of section 19 royalties. 

[114] I agree with the respondents that the Act contains no provision to this effect. I see nothing to 

prevent performers or makers from forming their own or joining an existing collective society to 

represent them in the administration of their rights to equitable remuneration. Re:Sound may 

currently be the only collective society representing holders of section 19 rights, but it does not 

follow from this that others may not come into existence and thereby inject a healthy measure of 

competition. Indeed, two collective societies proposed tariffs in Tariff LA on behalf of different 

groups of makers and performers, although the Board authorized only one of them, the NRCC, to 

collect for both. 

[115] True, on the Board's interpretation of the Act performers and makers will not receive 

equitable remuneration until they sign up with a collective society. However, this seems a relatively 

easy step to take, especially since it is only necessary for either the maker or performer to bring a 

recording into a collective society's repertoire to enable it to collect royalties for both. In our legal 

system rights holders must normally take some action to vindicate their rights. When Parliament 

intends to make exceptions to the "opt in" principle generally applicable to the collective 
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administration of rights under the Act, as it has done for retransmission and private copying, it has 

expressly so provided. 

[116] Nor is the potential existence of more than one society representing different makers and _ 
Zj 

performers inconsistent with the principle that a user may not be required to make more than a Q 

single payment in order to discharge its obligation to pay an equitable remuneration in accordance 

with subparagraph 68(2)(a)(iii). 

[117] Again, Tariff LA is instructive. After considering the tariffs proposed by two collective 

societies, the Board designated the NRCC to collect the amounts set by the Board on behalf of both 

collective societies, and left it to SOGEDAM to claim its members' share from the NRCC: see 35-

39 of the Board's reasons. 

[118] Finally, Re:Sound says that the Board erred in law by reading into section 20 an additional 

eligibility requirement, namely that makers or performers can only receive equitable remuneration 

for a recording for which they have appointed a collective society to act for them. Again, I do not 

agree. 

[119] Requiring a performer or maker to sign up a recording with a collective society before being 

able to receive equitable remuneration is not of the same character as the eligibility conditions in 

section 20, namely, the maker's place of residence at the date of first fixation, or where the fixations 

occurred. These cannot be changed after the recording has been made and determine whether 

equitable remuneration is ever payable in respect of a particular recording. In contrast, makers or 
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performers of recordings may at any time authorize a collective society to act on their behalf in 

respect of a recording. Moreover, as already noted, signing up with a collective society is hardly an 

onerous requirement. 

[ 120] In short, none of the arguments advanced by Re:Sound in favour of its interpretation of the « 

Act persuades me that the Board's decision was unreasonable. 

ISSUE 4: Did the Board commit reviewable errors in setting equitable 
remuneration royalties for the use of eligible recordings of music to 
accompany physical activities other than fitness classes? 

[121] As I have already noted, Tariff 6.B applies to the use of music to accompany, not only fitness 

classes, but also skating, dance instruction, and other physical activities. Re:Sound directed 

relatively few submissions to the application of Tariff 6.B to activities other than fitness classes, no 

doubt because the grounds of review relied on to challenge Tariff 6.B with respect to fitness classes 

also applied, to differing extents, to these other activities. The respondents were similarly taciturn on 

these aspects of Tariff 6.B. I can be equally brief. 

[122] Noting that "little or no attention" was given during the proceedings to the use of recorded 

music to accompany physical activities other than fitness classes, the Board had to use "the best 

information available to [it]": para. 173. 

[123] It set the royalties for dance instruction in the same way as it did for fitness classes: at paras. 

174-175. Since the agreements between SOCAN and individual users provide for the payment of an 

amount that was essentially the minimum royalty under SOCAN Tariff 19, the Board used this 
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figure as a base and reduced it to reflect Re:Sound's repertoire. The resulting amount, $23.42, was 

payable by each venue to Re:Sound as a flat annual fee for the use of recorded music to accompany 

dance instruction and other physical activities targeted in Tariff 6.B for which no specific fee had 

been set. 

CO 

O 
CO 
• = * • [ 124] The Board set the royalty for skating by reference to SOCAN Tariff 7, which deals only with < 

this activity: at para. 176. It took the minimum rate paid under this latter tariff and adjusted it down 

to reflect the percentage of eligible recordings in Re:Sound's repertoire. This produced a royalty of 

0.44%) of gross receipts from admissions, exclusive of sales and amusement taxes, payable annually 

by each skating venue, subject to a minimum of $38.18. 

[ 125] Re:Sound challenged the Board's decision on the royalties payable with respect to skating, 

dance instruction, and other physical activities on the ground that the Board had erred in law by 

limiting the recordings in respect of which Re:Sound could collect royalties to those for which 

performers or makers had authorized it to act on their behalf. For the reasons given above, I do not 

agree. 

[126] Since this was the only ground on which Re:Sound challenged the royalty set in Tariff 6.B 

for skating, this aspect of the Board's decision stands. 

[127] However, because the Board set the royalties for dance instruction, and all other physical 

activities for which no specific rate was set, in the same way as it did for fitness classes, I would set 

aside this aspect ofTariff6.B on the ground of a breach of the duty of procedural fairness. In these 
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circumstances, it is not necessary to consider Re:Sound's allegation that the royalty for these 

activities was also unreasonably low. 

Conclusions 

[128] For all of the above reasons, I would allow Re:Sound's application for judicial review and 

set aside the decision of the Board approving Tariff 6.B for breach of the duty of fairness, in so far 

as it applies to royalties for the performance in public of recorded music to accompany fitness 

classes, dance instruction, and other physical activities for which no specific rate has been set. I 

would also remit the matter to the Board for redetermination after the parties have had an 

opportunity in accordance with the duty of fairness to address the appropriateness of the ground on 

which the Board based its decision. 

[129] Since Re:Sound was unsuccessful on the equally important issue of statutory interpretation 

concerning the percentage of eligible recordings on which the Board had to base royalties, I would 

award no costs. 

"John M.Evans" 
J.A. 

'I agree, 
Johanne Trudel J.A." 

'I agree, 
Wyman W. Webb J.A." 
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