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Tuesday, December 19, 2017
--- On commencing at 9:34 a.m.

MS. LONG:  Please be seated.


Good morning, everyone.  The Panel is sitting today in EB-2017-0022/0023.  We are here this morning to hear final argument from the enforcement team and from Active Energy Inc.  I understand, Mr. Safayeni and Mr. Mondrow, that there are no preliminary issues this morning?


MR. SAFAYENI:  That's correct, Madam Chair.


MS. LONG:  Okay.  Then we will ask you, Mr. Safayeni, to begin.
Submissions by Mr. Safayeni:

MR. SAFAYENI:  Thank you.  It would be helpful for the purposes of my closing if you had Staff's opening statement and brief of authorities, which was filed some time ago.  And as a matter of housekeeping, I don't actually believe this has been marked as an exhibit yet, so perhaps we could do that now.


MS. LONG:  That's fine.


MR. RICHLER:  Madam Chair, we can mark that as K3.1.
EXHIBIT NO. K3.1:  ENFORCEMENT STAFF'S OPENING STATEMENT AND BRIEF OF AUTHORITIES.


MR. SAFAYENI:  It would also be helpful --


MS. SPOEL:  Sorry, Mr. Safayeni, we got ours in a very strange -- bunch of binders.  What does it look -- oh, I see.  Opening statement of authorities.  I have it, okay, thank you.


MR. SAFAYENI:  And it would also be helpful if you had the volume that's called OEB enforcement staff supplementary brief of authorities.  This was provided on Friday, I believe.  And, again, perhaps we could just mark that as an exhibit.


MR. RICHLER:  The supplementary brief of authorities will be K3.2.
EXHIBIT NO. K3.2:  DOCUMENT ENTITLED "OEB ENFORCEMENT STAFF SUPPLEMENTARY BRIEF OF AUTHORITIES."

MR. SAFAYENI:  And I hope the last thing I am going to have to take you to is our -- Staff's witness brief, which has been marked as Exhibit K1.3.


MS. LONG:  Maybe you can just give us a minute.


MR. SAFAYENI:  Absolutely.


MS. LONG:  I think we are ready.


MR. SAFAYENI:  Okay, thank you.  So I don't anticipate taking you beyond those three volumes.


The question before you today, as we all know, is the proper interpretation of "consumer" in the ECPA and in Ontario Regulation 389/10 and, by extension, the interpretation of "low-volume consumer" in the codes.  That definition is virtually identical to the definition in the ECPA and the regulation.


As a matter of convenience and shorthand, I may refer to all three of those instruments -- the ECPA, the regulation, and the codes -- as the consumer protection regime, and that's similar language to what I use in my written opening.


How you answer the question of interpretation is going to determine which energy customers will get the protections of the consumer protection regime and which will be excluded.  You've read the written openings, you've heard our oral openings, I think you understand the positions of the parties quite well, so I am not going to rehash that.  Instead, I propose to get right into the meat of the statutory interpretation exercise.


At the outset, I want to take just a moment to address the proper framework for statutory interpretation.  There was some discussion the other day about whether or to what extent context or purpose really had to be considered if the statutory text was, you know, quote-unquote clear or unambiguous.


The Supreme Court has said on many occasions that even if you think the text is clear, that does not undercut or shortcut the analysis with respect to context and purpose.  You have to look at all three.


And there's many places we can go for this proposition, but I will just take you to one, if I might, because I think it is important.  And if you turn to the supplementary brief of authorities, which we have marked as K3.2, and you go to tab 1, you will see the ATCo case from the Supreme Court of Canada, which will probably be familiar to members of the Panel for other reasons.


But if we go to page 23 of that decision, at paragraph 48, we will see the majority of the court says there:

"This court has stated on numerous occasions that the grammatical and ordinary sense of a section is not determinative and does not constitute the end of the inquiry.  The court is obliged to consider the total context of the provisions to be interpreted, no matter how plain the disposition may seem upon initial reading.  I will therefore proceed to examine the purpose and scheme of the legislation, the legislative intent, and the relevant and legal norms."

And, you know, in the interest of time, I am not going to take you there, but I want to leave you with one more cite where the exact same point is made and this paragraph is actually cited.  It's in the next tab over, the McLean (ph) case, and I will just give you the paragraphs:  43 and 44.  And you will see the exact same idea, and the McLean case is decided -- I believe it's a 2013 decision, so it's more recent, but it's the exact same proposition.


So that's the framework.  That's the analytical approach.  We have to look at all three.  That being said, I don't think anybody could seriously dispute that the text is the logical starting point for statutory interpretation, and I propose to start there as well.


If you turn up in my written opening at Exhibit K3.1, if you look at paragraph 9, on page 3, you will see the key provision in this case, which is the definition of "consumer" in section 2 of the ECPA in the context of electricity retailing.  It's defined as a person who uses for the person's own consumption electricity that the person did not generate and who annually uses less than the prescribed amount of electricity.  And then section 4(a) of the regulations goes on to set that annual threshold at 150,000 kilowatt-hours.


What you don't see anywhere in the definition is explicit language addressing the question of whether use is at a particular location or whether use is to be looked at in the whole as an aggregate amount.  It simply talks about use for personal consumption without any additional indication of how that should be measured.


In my submission, the definition is not clear insofar as how the threshold should be calculated.  And so it's not particularly helpful, and it's certainly far from determinative in resolving that issue one way or another.


And what that means is we have to look at the text, we have the keep the text in mind, definitely.  But we also have to look very carefully at context and even more so at the consumer protection purpose of this legislation.


Even if you don't agree with me, okay, even if you accept Active's view that this is quote-unquote clear, this is unambiguous, it's -- "crystal-clear" is the language we see over and over again in Active's opening.  Even if you read it at first blush and agree with that view, as the ATCo case tells us, that is not the end of the inquiry.  In fact, it's just the beginning of the inquiry.  We have to keep in mind that context, and above all, purpose, are still elements to be considered.

And at the end of the day in a case like this, the question is not what do these words mean as a purely textual matter; that's not the exercise.  When you looking at consumer protection legislation -- and I will take you through cases that establish this -- but the question you have to ask yourself is can these words support the interpretation that advances the consumer protection purpose in the best way.

That's a very different question and, as I will endeavour to explain over the course of my closing submissions, the answer to this question is yes.

I want to move from text to context.  In the world of statutory interpretation, context refers to the language of other provisions in the statute, the language of other provision in related statutes and other related legal instruments.  And we look at these to try and look for clues to discern what the legislature could have intended.

So let's start with the rest of the ECPA.  The context here, in my submission, is a statute that consistently points towards a broad and expansive view of consumer rights and consumer protections.

In my opening, I highlighted one such provision, section 6, which states -- and I don't need to take you there, but I will just read it:

"Any ambiguity that allows for more than one reasonable interpretation of a contract provided by a supplier to a consumer, or of any information that must be disclosed under this part shall be interpreted to the benefit of the consumer."

There are other provisions that also tilt in favour of consumer rights.  section 3 preserves the right of consumers to bring a court action.  Section 4 preserves their right to participate in class proceedings.  Section 5 says that nothing in the ECPA takes away from any other rights a consumer may have.

Member Spoel, you asked me during my opening about the application of section 6 to this case, and I want to be absolutely clear.  My argument -- Staff's argument is not that section 6, or any of the other sections I have mentioned, apply directly to the interpretation of "consumer."  They don't.  They obviously don't.

The point that I think is important to take from this is it's a contextual indicator that this entire regime is designed to be tilted in favour of consumer protection.

MS. SPOEL:  I am going to take you up on that one again.  So does the fact that -- let's accept the premise that if you are a consumer to whom this act applies --


MR. SAFAYENI:  Yes.

MS. SPOEL:   -- that there are many protections.  So let's, I guess for the purpose of this discussion, take that as a given.

The question is which consumers?  Who are the people who are the consumers who benefit, or are required to have those protections?  Because one of the protections, I think, is that there is a required form of contract that a retailer or marketer cannot deviate from.  So the consumers who have the protections also do not have -- I want to make sure I am correct on this, also do not have the ability to negotiate other terms.

They must -- the contract must be as proscribed.  Am I right about that?

MR. SAFAYENI:  My understanding, Member Spoel, is that there are certain terms and conditions that may -- and I will get clarity on this, but I believe there are certain terms and conditions that do have is to be included for consumer contracts, as that term is --


MS. SPOEL:  So a consumer cannot negotiate those -- whatever those terms and conditions are.  You know, we can look that up later.

MR. SAFAYENI:  I will get confirmation, but there are certain -- I believe there are certain protections that are included in the contract that cannot be deviated from.  I think that's a fair statement.

MS. SPOEL:  So when you talk about the protections, there is a package that you get if you are a consumer?

MR. SAFAYENI:  Correct.

MS. SPOEL:  Okay.  So we will accept that those are generally good things for the people who are -- the consumer.  The consumers who are defined as consumers for the purpose of this legislation, low volume consumers, they are entitled to those protections and are in fact required to have some of them, whether they want them or not.

MR. SAFAYENI:  I don't think -- I have no problem accepting that proposition.

MS. SPOEL:  I just want to make that clear.  When you say it's tilted in favour of consumers, it's also that you get a whole package if you are a consumer.

MR. SAFAYENI:  If you are a consumer, a whole bunch of protections automatically apply, including protections that relate to the terms of the contract.  I think that's a fair way of putting it and I will -- if I am mistaken on that, I will correct the record.

MS. SPOEL:  I just wanted to clarify that that's understood.

MR. SAFAYENI:  But the -- the distinction you are drawing is a fair one, and it's not one that I am trying to gloss over, that the provisions I have taken you to kick in once you are a consumer.  I think that's the point you are making and it's a fair and frankly irrefutable point.

But when you look at the statute contextually, in my submission, it's incongruous to look at a statute that offers all of these pro-consumer protections that says this has to be broad, they have all these extra rights, we are not taking anything away from them, they can go to court, every ambiguity goes in their favour.  So as soon as you walk in the door being a consumer, you get all of these protections and the statute tells us that explicitly.

In my submission, it's incongruous to look at the threshold question through a completely different lens.  We can't take a narrow and technical approach in deciding who gets these protections and then all of a sudden, as soon as you walk through the door, the consumer protection lens kicks in and everything is supposed to be generous and pro-consumer.

And as you consider that proposition, let me just kind of foreshadow that I will take you to some cases that I think support Staff's view in that issue, that when you are looking at consumer protection legislation generally, and the act is certainly squarely in that category, the consumer protection lens, the generous interpretation that's required applies not only to the substance of the protections, it also applies to who gets those protections.  It applies to what I'll call, for lack of a better term, the kind of gatekeeper provision.  You know, who gets to step into the act and access the protections.

And at the -- just so I am not too thrown off my prepared kind of scheme of things, if it's okay, I will return to that when I look at the cases.

So still sticking with contextual interpretation and the ECPA, a presumption that both parties before you rely on is the presumption of consistent expression.  And I know this will be familiar to members of the panel, but this is the idea that if the legislature has used words or a certain pattern of expression somewhere and they haven't used it somewhere else, then the choice not to use those words is presumed to have some meaning.

In this case, Active's interpretation of "consumer" really boils down to two different concepts.  The first concept, and one that you've heard a lot about, is the idea of aggregation when you are determining whether someone has crossed the threshold.

The second concept that's similar is the idea of looking at consumption under a single contract, right.  So if a contract, as we have seen from the evidence in this case, a contract can cover several locations.  So if you look at consumption under a contract that covers several different locations, you would also get to Active's desired interpretation.

But the problem is neither of those concepts apply or appear anywhere in the key definition of "consumer", but they do appear elsewhere in the consumer protection regime.

So section 31 of the ECPA, that deals with bulk meters, talks about "a device used to measure the aggregate electricity consumption of a multi-unit complex."  And the point here is not that this provision somehow applies to this case.  It doesn't, again.  But the point is the use of these words "aggregate electricity consumption" captured the exact meaning that Active seeks to ascribe to the definition of "consumer."  These words were clearly in the contemplation of the legislature.  They were used elsewhere in the same Act.

Had the legislature wanted to make it clear that this idea of aggregate electricity consumption applied when we are looking at "consumer", that language was available to it, but we don't see it.

I won't take you there in the interests of time, but I will simply note that at paragraph 38 of my opening statement I refer to several other provisions where the idea of aggregation is also raised.  But section 31, frankly, is the most on point, because it deals with aggregation of consumption and it's in the same -- very same statute.

We run into the same problem when you look at the other way to get where Active wants to go, which is the idea of consumption under a contract.  For this I think it's helpful if you could turn up my opening statement brief, K3.1.  If you go to tab 2 of that brief you will see that I have included the regulations.  And if you turn to page 16, I would just draw your attention -- it's about halfway down the page -- Subsection 23(4)(b).  This defines "high-volume consumer" for the purposes of cancellation calculations.  And if we look at the language there in (b) it says "high-volume consumer means a consumer whose consumption under the contract for the 12-month period before cancellation", and then it goes on to state a couple of other requirements.

This is, again, the type of language that could have been used to clearly express an intention that total consumption under a contract is the proper way of evaluating whether someone is a consumer or not.  But once again, we don't see that anywhere in the definition of "consumer" or the discussion of thresholds in the consumer protection regime, and that's another contextual factor that undermines Active's proposed interpretation.

Another contextual point I want to address is the FAQ.  There was lots of discussion about this.  As you know, it was a document that was published in 2011.  I am not going to take you there in the interest of time.  I will just note it's at tab 18 of Exhibit K1.2.

The FAQ reflects the interpretation that's being put forward by Staff, and it's completely inconsistent with the interpretation that's being put forward by Active.  It's not binding on you as a panel, obviously.  That being said, it is a relevant factor to consider.  It reflects the considered views of Board Staff on this issue following discussions with retailers and marketers, and that, in my submission, is entitled to some consideration and weight.

And previous panels of the Board have is looked at FAQs as relevant to the interpretive analysis.  And again, I won't take you to the case, but I will leave you with the citation.  It's the Canadian Niagara Power decision, which can be found at tab 5 of my opening brief, on page 8.

MS. LONG:  Mr. Safayeni, sorry, can you elaborate on that a little bit?  As we look at the context of this legislation, I am not quite sure how an FAQ response from Staff enters into that.

MR. SAFAYENI:  Well, I mean, I don't want to overstate the point, right?  It's certainly not binding on you.  In the Niagara Power decision the panel described it as a source of guidance, I think is the term that was used.  The panel also made clear that obviously it couldn't override the text of what was being interpreted, and I don't disagree with that or make any different submission before you.

But I do think, consistent with that decision, it's a relevant source of guidance that this panel can consider and, frankly, should consider.  But I don't put it any higher than -- I don't put it any higher than that.  As I say, it's not binding, and it can't -- obviously can't override the words of a statute.

MS. SPOEL:  As I recall from Canadian Niagara Power, it wasn't a matter of statutory interpretation --


MR. SAFAYENI:  I believe it was --


MS. SPOEL:  -- it was a matter of the Board's role in setting rates, which is -- wasn't -- there wasn't an interpretation of a regulation or a statute involved there.  It was an interpretation of an accounting order created -- accounting rules created by this Board --


MR. SAFAYENI:  Right.  That --


MS. SPOEL:  -- and how to apply those rules, which is all within the mandate of the Board, and it was not an interpretation of legislation that we don't -- that this Board has no part in creating and is clearly subordinate --


MR. SAFAYENI:  No, and --


MS. SPOEL:  -- we are clearly subordinate to the legislature, whereas an accounting -- accounting rules created by this Board seem reasonable to interpret.  We make them and we interpret them.

MR. SAFAYENI:  Sure, I mean --


MS. SPOEL:  I don't know how else to put it.  But I think it's quite a different context.

MR. SAFAYENI:  I don't have the case at my fingertips.  I will accept that if the interpretation -- it was of a rule, it was of a rule.  I mean, I think we get to the same place.  I mean, if in the context of interpreting a rule the Board says it's useful guidance, but I'm not going to let it override the words of the rule, I think based on what -- the point you just made, Member Spoel, which I agree with, I think that applies, if anything, even stronger in the context of a statute.

So I don't think it takes it out of the realm of being at all relevant.  I think it reinforces the point that there are limits to its use, and I don't want to belabour the point, I just raise it as a point to be considered.

So Active relies on the context and the presumption of consistent expression to support its view.  And I want to say a few things about why Staff believes that reliance is misplaced.

First, Active says, at paragraph 53 of its opening statement, that Staff's interpretation of "consumer" must be incorrect, because the definition of "high-volume consumer" in the regulation that I just took you to references the word "property", and that's in 4(a), and I apologize for doing this if you already put it away, but if you have that provision up, it's actually probably helpful to just look at it.  The same place we were at.  It's tab 2, page 16.  It's the provision just above the provision that I took you to, which was (b).  And if we look at that, it says:
"A consumer under (a) whose contract is for the provision of electricity or gas to property occupied for the primary purposes of carrying on a business."

So Active's argument is if Staff's definition of consumer were correct, we wouldn't need a reference to "property" here and because the word "property" was used here and not in the definition of consumer, the presumption of consisted expression would suggest that there should be no location-based approach when we are looking at consumers.  As I understand it, those are two arguments Active makes based on this particular provision.

There are two fundamental problems with these arguments.  First of all, they misunderstand how the presumption of consistent expression applies.  The presumption of consistent expression applies if the same concept is applied in one part of a legislative scheme and not in another.  That's the whole basis for inferring that the absence of that concept in a certain part of the regime should be given meaning; it has to be the same concept.

We are not talking about the same concept here.  Active is conflating the concept of location, that is a municipal address, with the concept of property.  Those aren't necessarily the same thing.  The word "property" is not defined in this way, or in any other way in the act.

And, remember, that under section 67 of the legislation act, words in the singular include words in the plural unless a contrary intention appears.  So when we see the word "property", that includes properties.  We are talking about everything, all properties, and that's actually the exact opposite of the location approach.  So including the word "property" in this section, or including the word "property" in the definition of "consumer" it wouldn't get us anywhere towards the location approach.  It would achieve exactly what the location approach is -- the exact opposite of what the location approach is attempting to achieve.

So relying on the word "property" here to create a kind of presumption of consistent expression argument back in the definition of "consumer", it does not work.  That's not how the presumption operates, and it's of absolutely no assistance to Active's position in terms of context.

The second problem with Active's argument is if you actually read section 4(a) carefully, the term "property" isn't being used to qualify the word "consumer" at all.  It's being used to qualify or define the type of contract, or even more specifically, the type of business premises covered under a given contract.

So the idea that the definition of consumer, if we were -- if Staff's interpretation were adopted, would somehow make the word "property" superfluous is misguided,  not only because those two concepts are distinct, but because when we are using the word "property" here, we are not talking about the consumer; it's talking about the contract.

MS. SPOEL:  Sorry, Mr. Safayeni, I am completely -- I don't understand any of what you just said.

MR. SAFAYENI:  Okay, let me try again.

MS. SPOEL:  I am looking at this section, it says high-volume consumer means a consumer.  So there's a consumer.

MR. SAFAYENI:  Correct.

MS. SPOEL:  Under (a), it says whose contract, so the consumer has a contract.

MR. SAFAYENI:  Right.

MS. SPOEL:  I am just going through word by word.  So you have a consumer who has a contract, and the contract is for the provision of electricity.

MR. SAFAYENI:  Okay.

MS. SPOEL:  So it's straightforward so far -- forget the gas part -- the provision of electricity to property, and the property has to be occupied for primary purpose of carrying on business.  And then, of course there is an "or", which talks about the consumption on the contract.  Let's look at (a).

So are you saying that because it says -- the word "contract" is there that they are not a consumer who has a contract?

MR. SAFAYENI:  No.

MS. SPOEL:  Or are you saying that property doesn't mean the plural, it only means the singular?  It doesn't say a property; it says property.

I don't understand.  I think there's too many thoughts wrapped up in what you just said and I actually can't follow.

MR. SAFAYENI:  You are probably being generous to my inability to make the point.  So let me try, let me try again.

Let me back up for a moment, okay.  I am responding to an argument that I understand Active to be making, okay. The argument that I understand Active to be making is that if Staff's interpretation of "consumer" were correct -- in other words, a consumer is somebody who consumes less than the threshold at a particular location, okay.

MS. SPOEL:  Got you so far.

MR. SAFAYENI:  Okay.  Then the reference to "property" in this provision that you just read is superfluous.

MS. SPOEL:  Okay.

MR. SAFAYENI:  That's the argument.

MS. SPOEL:  So you are saying that's their argument.

MR. SAFAYENI:  That's their argument.

MS. SPOEL:  And your argument is?

MR. SAFAYENI:  My argument is that is mistaken.  And the reason that I say that it's mistaken is twofold.  Okay.  My first point is the word "property" and the word "location" are not the same thing.

MS. SPOEL:  Right, because property could be plural.

MR. SAFAYENI:  Property could be plural is one thing, and property is also not defined.

MS. SPOEL:  Right, okay.

MR. SAFAYENI:  So that's the first point.  The second point is, as you just laid out and when you break down the definition, I think it's clear that property here is being used to describe or qualify the type of contract; "whose contract is for the provision of electricity to property", and then it goes on.  Right?


So the use of property -- the argument that "property" is superfluous fails because the definitions are different.  But it also fails because "property" here isn't even being used to describe a type of consumer; it's being used to describe a type of contract.

MS. SPOEL:  I think I understand your argument.

MR. SAFAYENI:  Okay, okay.

MR. JANIGAN:  Mr. Safayeni, can I just ask, is location defined anywhere in the act or the regulation?

MR. SAFAYENI:  It's not, Member Janigan, no.

MR. JANIGAN:  Where precisely does that -- how has location been fitted into this definition?  I mean you say it's a municipal address -- I may be knocking you off the puck here, if you want to deal with this a little later on. But I have difficulty in sort of figuring out where this location concept came from.

MR. SAFAYENI:  The location concept is one that best achieves the purpose of the act.  It's not one that's defined in the act.  It's not one that's defined in the consumer protection regime.  And Staff's position in this case is not one that relies on an explicit textual definition of location or municipal address.

The argument in this case is, when you look at what these provisions are designed to achieve, the location approach best meets that objective and the words of the statute don't prevent you from getting there.

MS. SPOEL:  And that would be despite the anomalies.  I will give you a little example.

I own a house here in Toronto where I have two gas meters on my property, with two different municipal addresses, but it's actually one property.  But I have one electric meter -- electricity meter for the whole thing.

So if, which I don't, if I consumed a vast amount of electricity, I'd be okay because I have only one electric meter, or I wouldn't count as a consumer, I wouldn't get these protections.  But for gas, if I consumed a vast amount of gas because it's measured at two meters, even though I actually own -- it's an undivided piece of property.  It just happened for historical reasons --


MR. SAFAYENI:  To have two municipal addresses.

MS. SPOEL:  -- to have two municipal addresses, because once part was rented out, I would somehow -- that would be different because there's two different municipal addresses?  Like, it seems an odd distinction.

MR. SAFAYENI:  Yeah.  I mean, in the scenario you presented I think that would be the result.  I am going to get to the anomalies as part of -- later on in the argument, but it's okay.  I mean, I think it's a fair concern to raise, and it's one that my friend raises through any manner of hypotheticals, and the answer really is this:  I mean, there's going to be anomalies no matter how you go.  I mean, that's just -- that's the inevitable by-product of a line-drawing exercise that because of practical necessity has to be the way this scheme operates.  You are not going to ever be able to go door by door, consumer by consumer, and do an audit on, what's this person's degree of sophistication on energy, how is this person's, you know, property aligned, is it historically two addresses, is it one address, is -- that is not workable.  So you have to draw a line somewhere.

Now, the proposed approach of Staff would create some anomalous results, that's true.  But hypotheticals could be created under Active's approach.  That would also be strange.  Right?  I mean, the president of an energy retailer, somebody who knows all the ins and outs, everything possible about the scheme, if they consume less than the threshold at their particular house, they would get all the protections.  I mean, do they really need the protections?  No.  Right?  But this is the kind of thing that whenever you draw a line there are going to be these results that don't totally fit what, you know, what the purpose -- what the purpose is.

The flip side, though, and what I would stress is the more important consideration here, is by drawing the line where we propose to draw the line, the protection goes way further, in terms of people who would need and benefit from the protection.  And in my respectful submission, the benefits of that approach in terms of achieving the consumer protective (sic) objective vastly outweigh the fact that there may be some anomalous results here and there. But I will get to that in some more detail.

Another contextual argument Active makes is that part 3 of the ECPA uses terms like multi-unit complex and unit, and the argument, again, goes that because these terms relate to a certain type of property, if the same idea was going to be incorporated into the threshold determination, that would have been made clearer.

I don't want to repeat everything I just said, but it suffers from many of the same flaws that I just pointed out with section 23(4)(a) of the regulation.  The definitions of multi-unit complex and unit are not the same concept that Staff is relying on when we talk about location.  Those are highly specific definitions dealing with a particular aspect of the ECPA, dealing with suite metering, and so nothing can be taken from the fact that those terms were used in that part and not elsewhere in the statute.

Active makes a similar argument with respect to the Clean Energy Benefit Act, which has since been repealed, and again, it suffers from the same flaw.  That Act -- Active stresses that that Act distinguishes between consumers and accounts.  But again, the concept of account is not the same as the concept of a location.  In fact, as we know, a location can include several accounts.  So again, it's this stretching this idea of a presumption of consistent expression where the concepts are not the same.

And, finally, Active points to the Ontario electricity support program, which distinguishes between consumer and a service address.  Those provisions that Active relies on didn't come into force until May 2017.  And in my submission, it doesn't make sense to rely on the presumption of consistent expression when you are comparing regulations passed by the Governor in Council just a few months ago to the interpretation of "consumer" passed by the legislature back in 2010.

To be meaningful, the presumption of a consistent expression has to consider and compare the statute book in or around the time the relevant provisions were being enacted.  And the provisions Active relies on under the Ontario Electricity Support Program simply did not exist at the relevant time.

So finally, I want to turn to the purpose of the consumer protection regime.  And as you have probably gathered from my responses to some of your questions, I think this is the most important aspect of the statutory interpretation exercise, really in any case, but that's doubly true in the case of consumer protection legislation.

When we engage in statutory interpretation, text is always the starting point.  Generally it sets the outside boundaries of what interpretations can be adopted and which can't.  The context gives us important clues by looking at how different sections are drafted.

But working within the confines of text and context, what we are really after is to achieve what the legislature meant to do through a piece of legislation.  And I think this is put well in the ATCo case that I took you to earlier.

If you go back to tab 1 of my supplementary brief of authorities, and we turn to -- I took you to page 23 before.  If you just turn the page to page 24, about halfway down the page you will see a paragraph, and the second sentence of that paragraph, I think, puts it very well.  The majority of the court says:

"The ultimate goal is to discover the clear intent of the legislature and the true purpose of the statute while preserving the harmony, coherence, and consistency of the legislative scheme."

And this overarching focus on purpose is why the Supreme Court has said things like what I excerpted in my opening statement.  And I apologize for all this jumping around, but I do think this is a critically important passage for the Panel to keep in mind.

If we go to page 13 of my opening statement at paragraph 47, you will see a quote from the Supreme Court that's been taken up by Professor Sullivan in her leading text on statutory interpretation.  The court says:

"The best approach to the interpretation of words in a statute is to place upon them the meaning that best fits the object of the statute..."

That's the purpose of the statute:

"...provided that the words themselves can reasonably bear that construction."

And I have given you other quotes as well, but I think they just reaffirm the same point.

Now, the purpose of the ECPA isn't difficult to discern.  As its very name makes clear, it is consumer protection legislation.  The purpose is to protect energy consumers by educating and informing and ultimately empowering those who may not be as sophisticated when it comes to matters of the complexities of the energy market in Ontario.

There are various descriptions of the ECPA's purpose in the materials that are before you.  In the interest of time I would like to take you briefly to two of them and then leave you with references to two others.

First, I'd like to take you to the Consumers Come First report, which is in Exhibit K1.3.  This is Staff's witness brief at tab 10 on page 5.

And you will see in the middle of the page, under the section that says "Goals of the ECPA", the report states: "When the ECPA became law, the government stated the legislation would protect consumers from hidden costs, excessive cancellation fees, and other unfair industry practices.  The goal is to ensure consumers have the information they need to make the right decisions about retail electricity and natural gas contracts, and confidence that they are protected from unfair business practices."

And I will just leave you with two quotes that I think -- or two other sources that I think basically reinforce that view of the act's purpose. The first is in the Energex  decision of a panel in this Board.  You can find that in the opening statement brief, tab 7, page 27.  I will just leave you with that reference and then the statement by the responsible minister in the legislature, which you can find at paragraph 51 of my opening submissions.  And I think they all take you to a very similar place.

The second reference that I would like you to actually turn up is about consumer protection legislation more broadly.  And that comes from the Harvey and Talon decision, which is in Staff's opening statements brief at tab 8.  And if you can turn to paragraph 63, this is Justice Epstein.


MS. SPOEL:  Sorry, which tab was it?

MR. SAFAYENI:  It's tab 8 of the opening statement brief. And if it helps, just in terms of space management, I don't anticipate going back to the witness statement.  So from this point, on I am just going to be -- I expect to just be between the opening statement brief and the supplementary cases, if that assists.

So the Harvey and Talon case, it's from the Court of Appeal, a very recent case, and it arises in the context of the Condominium Act.  But its discussion of consumer protection legislation, I think, is very instructive for a broad range of cases, including this one.

If we turn to paragraph 63, we see the Court says:
"The goal of consumer protection laws is to place consumers who are average citizens engaging in business deals on par with companies or citizens who regularly engage in business."

And I'd ask you to keep that case open, because I am going to be going to it again shortly.  But for now, I just want to focus on that sentence.  And I think the objective described there, this kind of evening the playing field objective, applies with equal force to the consumer protection regime that we are talking about in this case.

So keeping in mind those descriptions of the legislative purpose, in my submission, the location approach serves these purposes far better than the aggregation approach does for the simple reason that the location approach will ensure that more customers who would benefit from the consumer protection regime will get those protections.

Now, to Member Spoel's point, and a point that my friend makes, it may also capture people who don't necessarily need the protections to the same degree, and I will come back to that in a moment, but let's be clear that both approaches require a line to be drawn.  And that line is going to include some people and that line is going to exclude some people.  And the line is where you deem people to be sophisticated enough that they don't need the protections of the consumer protection regime.

And the location approach draws the line at a place where more people will be protected, whereas the aggregation approach would exclude many of those same people.  And the key thing to understand is that it's not just more people getting the benefit of the consumer protection regime.  But in my submission, it's more people who are likely to need and are likely to actually benefit from those protections who are getting those protections.

Now there's been some questions from the panel throughout the evidentiary portion as to the relevance or the usefulness of specific contracts in the record to the exercise of statutory interpretation, and I do think we need to be careful about why and to what extent we rely on those contracts.

But one thing that those contracts do clearly show you, and I think is useful to the statutory interpretation exercise, are the types of people and small businesses and customers who will not get the protections of the ECPA under Active's approach.

And I say types, because I want to distinguish between the specific customers that we have in those contracts before us because, frankly, we have no evidence one way or another whether these customers actually are sophisticated in matters of energy or not.  Staff obviously didn't call them as witnesses.  Active's witnesses in cross-examination conceded that they never met them and had no direct knowledge of their level of sophistication.

So we don't know, okay.  But what we do know is that these types of customers are people who would be falling on the non-protected side of the line.  And at a broad level, and I am sure the Panel's already done this, but you flip through the contracts and you see food marts, car repair shops, tanning salons, bowling alleys, restaurants, farms, bakeries, country markets, motels, car dealerships and all other manner of small businesses.

And again, because the scheme -- it's not set up in a way that allows for evaluation of consumer sophistication on a case-by-case Basis.  That's not -- it's not a practical way of doing things.  So you have to look at these kinds of customers without getting into the details of the precise degree of sophistication for these precise customers, which we don't know, and you have to ask yourself the question that I posed during my opening:  Are these likely to be the types of customers that the legislature intended to protect through the ECPA by ensuring that they have full disclosure to certain information, by ensuring that there are no hidden costs, by ensuring protection against unfair practices, et cetera, et cetera?  Or are these the type of sophisticated actors that don't require those protections?

And when I say sophisticated, again I am talking about sophisticated in terms of their knowledge and understanding of the energy markets.  I don't -- I am not making any, you know, assumptions or arguments about degrees of sophistication in other matters, whether it be running a business or otherwise.

To use the language -- to put the question a little bit differently and use the language from the Harvey case of the Court of Appeal, are these average citizens engaging in business who would benefit from an even playing field, or are these people who are already on par with those businesses and don't require any further protection to achieve that even playing field.

MS. SPOEL:  So Mr. Safayeni, are you saying that if the legislature determined or the regulation determined that 150,000 kilowatt-hours was the dividing line, the deemed -- I think the words you used were those -- that those were deemed -- deemed to be sophisticated enough they don't need protection, to use your words.  So the regulation says if you are consuming over 150,000 kilowatt-hours you would say -- then you are deemed not to need it, that's the dividing line.  But what you are saying is if you are a person who -- a person, obviously, a business, partnership, all a broad definition of person, if you are a person who uses that much electricity at one location then you are deemed to be -- the legislature has deemed you to be sophisticated enough?


MR. SAFAYENI:  Correct.

MS. SPOEL:  That you don't need protection; but if you are a person who uses that amount of electricity at a number of locations, then you maybe are not a person who's that sophisticated?

MR. SAFAYENI:  That's correct.

MS. SPOEL:  And you said -- okay.  So I just wanted -- so that's your argument?

MR. SAFAYENI:  Yes --


MS. SPOEL:  Okay.

MR. SAFAYENI:  -- it is.  I mean, if you are at a single location -- and there is -- I mean -- so the question --


MS. SPOEL:  I mean, no, I just wanted to clarify that, that that's -- that that -- so when we look at who might the kinds of businesses that might --


MR. SAFAYENI:  Yes.

MS. SPOEL:  -- benefit or might need the benefits or the kinds of -- the small businesses you describe that might need the benefit, if you are a person who has a number of small businesses that in aggregate consume this amount, then you are not that sophisticated, but if you are a person who has one bigger small business that consumes 150,000 -- I don't know how big you have to be to do that, but let's say not that big, judging by what -- you know, amount of electricity one uses, that you would need -- that you are sophisticated enough or you have been deemed by the legislature to be sophisticated enough that you don't need the protection.

MR. SAFAYENI:  Correct, Madam Spoel, that's the position.  And let me -- but let me -- let me expand a little bit on why there is a logical basis for that line-drawing exercise, because when you are talking about 150,000 at a single location, you are more likely to be talking about kind of major retail, industrial, commercial enterprises.  When you are talking about the consumption that's split across multiple locations -- and we saw this in -- we see these in the contracts, actually -- you could be talking about a small business with a couple of locations, you could be talking about the person's home, you could be talking about the spouse's business, you could be talking about even family members signing up on the same agreement, and you add all that up, and then all of a sudden you are over the 150.

So the issue with the multiple locations is -- it's a fallacy to look at the multiple-location issue and say this is always going to be somebody who ha built up a business and established ten branch locations,' for example.  What we see in the contracts, or what at least the contracts suggest, and even if the contracts don't show this, what would be possible is somebody signs up, you know, their business with a couple locations, their home, their cottage, maybe the spouse has a business that gets signed up, and then all of a sudden you are over the 150.

MS. SPOEL:  But isn't that a different problem?  If you have -- if you -- because isn't the definition of a person a person who consumes -- who uses the amount for their own consumption, and maybe the problem if you are signing up family members is that they are not the person.

MR. SAFAYENI:  So --


MS. SPOEL:  That might be a different problem.  Is that not a --


MR. SAFAYENI:  So I think that's --


MS. SPOEL:  -- different issue that perhaps people shouldn't be allowed to sign up multiple people, multiple persons, on a contract, as opposed to saying that, let's say, you know, 123456 Ontario Limited owns four
locations --


MR. SAFAYENI:  Right.  So --


MS. SPOEL:  -- you know, has four locations for their business.  That's a different problem, is it not, than having, perhaps, spouses and family members and people brought in that maybe aren't the person, because they are not -- it's not consumption for their own use?  Isn't -- aren't you -- isn't that a distinction that should be drawn?

MR. SAFAYENI:  Right.  So let me -- there's -- I think there is two responses to that.  I think first of all I think it's a fair -- it's a fair point and it's a fair distinction.  So I think I would make the same argument, but you could make it just based on a household, right, or an individual, who might own a property, a cottage, an investment property, and a couple of businesses.  I think that's different -- I think that's somebody who is in a different position than somebody who owns, you know, a single, you know, factory that makes parts, and that's clearly because it's one location, that presumably not -- they don't have a bedroom in the factory.  I mean, that that's going be purely business-related.

The second point I would make, though -- and I accept the distinction you are drawing, and I think it is a fair one, but the second point I would make is just as a matter of practical efficiency, I mean, the ability to police the kind of arrangements that you are suggesting, it gets kind of close to, are we doing a consumer-by-consumer audit, right?  I mean, I think as a practical matter we have to look at the enforcement of the act as it's realistically able to be enforced.  We are not going to be able to go door by door and knock and say, you know, "Are you a business or are you a house?"  Or "Are you related to this guy?  Or "Is this numbered company yours?"  I mean, at a certain point that doesn't become a realistic way of enforcing the act.

So I would just flag that as a -- and as we saw, I mean, Active's witnesses had no idea.  They had no idea whether these were residences or what was going on.  I mean, to be fair, for a few of the contracts they did, but overall, apart from Google-mapping a few addresses, it's difficult to enforce exactly who is signing up for a contract, is being -- is personal use or is it not.

So I'm -- from a purely logical standpoint I think there is a line to be drawn, but when it comes to actually enforcing I am less certain that that's a -- it's a viable means of getting at the problem, frankly.

MS. LONG:  So Mr. Safayeni, are you saying -- you spoke earlier of there being unintended consequences no matter where the line is, where the cut-off line is, but I guess in the scenario that Member Spoel discusses where you have pooling or aggregating of different persons under one contract, is that something that we should consider as actually frustrating what the intent of the legislation was, that it does frustrate consumer protection of those individuals if we have, I guess, based on a definition, it would be difficult to enforce whether or not you had households or small businesses aggregating; is that Staff's position?

MR. SAFAYENI:  Yes, I think you have put it very fairly, Madam Chair, that the issue that Member Spoel raises is a concern.  I think you can look at it as a distinct issue which, in a world with limitless resources, perhaps could be policed on its own.  In reality, it is not going to be practical to draw that line by doing, you know, a house-by-house or location-by-location assessment.  So I think that strengthens the need for a location approach that will necessarily ensure that those situations are covered by the ECPA.

I hope you still have Harvey v. Talon in front of you, because I would hate to force you to turn it back up.  If you don't, I can simply read it to you.  If you do, we are back at paragraph 63.  And this is simply the fundamental principle of how consumer protection legislation needs to be interpreted, and this is building on the argument about purpose, because I have taken you to what I say is the purpose and why I think it would be achieved through Staff's approach, but an additional principle of statutory interpretation in any consumer protection context, including this one, is what is laid out at paragraph 63 of Harvey v. Talon.

And if you look -- we already read the first sentence, but if you look at starting at the second sentence, it says:

"This court and the Supreme Court have identified guidelines for how consumer protection legislation is to be interpreted.  The application judge referred to Seidel v. Telus, which is a Supreme Court case, for the proposition that consumer protection legislation must be interpreted generously in favour of the consumer."

And the use of the term "consumer" there, I mean, I think it's obvious, but just to emphasize the point, I mean, that's not the term of art that's being used in the ECPA.  They are talking about consumers as people who consume, who buy products or services.

And this principle, as I alluded to earlier, applies not only to the substantive protections under the act and what the scope of those protections are, but it also applies with equal force to who gets access to those protections.

And that's really the key in this case, because that's what we are talking about.  We are talking about a gatekeeper-type provision; who gets access.  And what that means in practical terms is even if the statutory context is susceptible to a narrower reading of who should be protected, and even if the text at first blush favours a narrower reading of who should be protected, courts are going to take the words of a statute as far as they can go to achieve the protection objective generously in favour of consumers.  That's the mantra we see in all of these cases.

I want to take you the three cases -- they are all in my opening statement and brief of authorities -- that address this very issue.

The first is the Kozy decision, which is at tab 9.  And all three of these cases are fairly recent decisions from our Court of Appeal.

So in the Kozy case, the issue was the proper interpretation of the Ontario New Home Warranties Plan Act.  And that Act requires quote-unquote builders of new homes to register and undertake certain measures for the protection of new home buyers.  So in other words, the definition of "builder" in that Act, like the definition of "consumer" in the ECPA, is the key to determining whether somebody gets protection or not.  If you are dealing with a builder, the protections kick in; if it's somebody other than a builder, I mean, you are out of luck.

If you turn to paragraph 5 of the decision at the top, you will see the definition of "builder".  And it says:  "Builder means a person who undertakes the performance of all the work and supply of all the materials necessary to construct a completed home, whether for purpose of sale by the person or under a contract with a vendor or owner."

Now, if you turn the page, you'll see at paragraph 10, about halfway down, that the sole issue before the Court of Appeal was the proper interpretation of "builder".  And at the bottom of that same page, the court reproduces the reasoning of the judge below.  It starts:
"The question in this case is, did Mr. Kozy and his workers do all the work necessary to build a completed home.  In the view of the court they did not.  They did not do the septic system and they did not do the well.  There is no way a home could be described as a completed home that did not have an operational toilet and sewer system whether connected to a municipal system or a septic system, and there is no way a home could be considered a completed home if it did not have a water system."

And then at the end the court says, this is the court below:
"Therefore, to this court, it seems that Mr. Kozy is not a builder an as defined in the act, even as that term has been expanded by some of the case law."

The Court of Appeal overturns this narrow interpretation of "builder".  The court says:
"With respect, I am not persuaded by this analysis.  In my view, the purpose of the act, the leading cases interpreting the term 'builder, and the facts of this case suggest that Mr. Kozy is a' builder' within the meaning of the act."

And if you go down to the bottom of the page, this is where the court focuses on the purpose:
"The major purpose of the Plan Act is to protect purchasers of new homes by requiring that vendors and builders be screened for financial responsibility, integrity and technical competence.  To assure public protection, it provides warranties, a guaranteeing bond and compensation in the event of loss by the purchaser…"

And then it goes on.  The last sentence:
"In order to effect this purpose of the Plan Act, a broad and liberal interpretation of its provisions is appropriate."

And if you turn the page to paragraph 14, the court continues:
"This approach requires an interpretation of 'builder' that would cover persons who build a home but leave some work to be performed by the owner."

I recall the pure text of builder says someone who undertakes to perform all the work and supply all the materials.  The court here is departing from that text.

In the last sentence of the same paragraph:
"Given the purpose of the act, it's important not to deny such owners new home warranty program coverage.  To hold that a contractor who leaves some work to a homeowner is not a 'builder' would therefore be inconsistent with the statutory scheme."

And that's the lens that the court puts on this piece of consumer protection legislation, recognizing that if it were a slave to the plain text of the definition of builder, it would lead to one result -- in fact, the result that the court below reached.  But the broader consumer protection purpose in that Act motivated a different result.  And, frankly, the definition of builder is harder to get around because it is quite explicit as compared to the definition of consumer, which as I mentioned at the outset, I think when it comes to the issue of calculation is ambiguous.  And certainly at the very least, it doesn't explicitly preclude the interpretation that Staff is urging upon you.

Now, I was going to take you through the two other cases.  I am looking at the time and in the interests of time, I just want to say -- I just want to say this:  The cases are discussed in my opening statement and summarized there, so I would commend that part of the opening statement to you.  The two other cases are at tabs 10 and 12 of the same volume, and they reflect a very similar perspective in the context of two different pieces of consumer protection legislation, the Travel Industry Act and the Insurance Act.

And what you see when you look at these three cases together, dealing with all manner of consumer protection legislation, is a track record of overturning narrow technical interpretations in favour of interpretations that at first blush, frankly, may not be the best textual fit from a pure textual basis, but interpretations that ultimately achieve the consumer protection objective of those statutes.  And in every case, the court tilts in favour of opening the door of the statute to a broader range of protection.

All three of these cases deal with gatekeeper type provisions, who is going to get access to the protections.

The last issue I want to deal with, and it's one that's come up in the questions and it's an argument that I am sure my friend is going to raise, is the purported absurdities or anomalies that would result from Staff's interpretation.

I mean, there are all sorts of hypotheticals, but really what it boils down to is the fact that some customers who are sophisticated enough, or likely to be sophisticated enough in matters of energy, are nevertheless going to get the benefits of the consumer protection regime.

And as I said in my opening statement, I am not running away from the fact that this is a probable consequence of Staff's interpretation.  But I do want to say four things in response to that.

First of all, we need to keep the scope of this consequence in perspective, as compared to the benefits of the approach.

On the evidence in front of you, the kinds of sophisticated commercial actors that Active likes to highlight in its submissions make up a small fraction of the total number of contracts.  For example, the cases with major companies, multiple branches across the province, those are by far the exception here, they are not the rule, and you can see that from just a plain check of the contracts, the nature of the contracts that are in front of you.

And in fact -- I won't take you there, but I will leave you with the reference.  If you look attachment 6 to my friend's witness statements --


MS. SPOEL:  Sorry, so, Mr. Safayeni, are you asking us to draw the inference that all other businesses who might have contracts with other energy retailers would have the same pattern?  So are you trying to have us take the universe of the contracts, the hundred or so contracts in this case, and assume that that would be the relative proportions of other businesses that might --


MR. SAFAYENI:  I wouldn't go quite that far.  I would say this.  I would say we have a record in front of us, and based on the record in front of us there's no evidentiary reason to believe that Staff's interpretation is going to create, you know, a dragnet that's going to pull in, you know, hundreds or thousands of major commercial enterprises.  All we have are the 101 contracts, and --


MS. SPOEL:  But you don't have any evidentiary basis the other way either.

MR. SAFAYENI:  I mean, no.  The record is the record, right?  So -- but, you know, I do think that it's -- I do think that it's fair to -- I mean, there aren't that many retailers in Ontario that are engaged in this type of business, and I do think, you know, it's fair to look at the subset of contracts here when we are considering -- certainly when we are considering arguments about, you know, what a detrimental consequence this is going to have at the industry at large.  I think those kind of arguments in the air aren't a valid basis for any kind of absurdity concern.  And the contracts we have in front of us just reaffirm that, at least based on what we know, there's no basis for that concern.

If you look attachment 6 to my friend's witness statements, what you will see -- and this is based on their own numbers -- is that for 60 of the 101 contracts, there's not a single location over 150,000 kilowatt-hours, there's not a single meter over 150,000 kilowatt-hours.  For most of those locations, the consumption is under 225,000 kilowatt-hours, and most of the -- and those locations are all -- those consumers -- the customers, rather, are all seven or fewer locations, and most of them are only two or three locations.

So again, with the caveat this is only Active's portfolio, you know, when we are evaluating arguments about how detrimental or overreaching this could be, I think we have to take the record as we find it in this case, and in my respectful submission, there's no basis for that kind of in terrorem argument based on what we know.

The second argument is a point that I made earlier, and I am not going belabour it, but I would just very quickly advert to it again here, because this is where it really fits.  Whenever you have a line-drawing exercise you are going to have some anomalies.  In a perfect world the amount of protection might be adjusted on a case-by-case basis, but that's simply not practical.

Third, and a related point I want to make, is that the consequences here that my friend labels as absurd are really just instances of overprotection.  It's kind of what it boils down to.  And as far as I'm aware, that's not a recognized category of absurdity, particularly in the context of consumer protection legislation.

When you talk about absurdity -- and I have included some excerpts in tab 6 of my supplementary authorities.  I won't take you there, but I will just leave you with the reference, if you want to look at it later.  I have included some examples of absurdities from Sullivan's text on statutes.

Absurdities are things like defeating the purpose of the act, drawing irrational distinctions, people who deserve better treatment getting worse treatment, internal contradictions within the statute book.  But the idea that consumer protection legislation is absurd because it protects too many people is not one that I am aware of any case standing for that proposition, and certainly my friend hasn't provided you with any.

But the most important point here, and the one that returns to the purpose at the heart of the ECPA, is that achieving consumer protection is better served under the location approach than the aggregation approach, even if the consequence of that is extending protection to some actors who may not need it.

And let's remember here that what we are talking about is not a set of rules that is going to exclude or prevent retailers from dealing with consumers.  All we are talking about is how many people are going to get the same basic protections that a large subset of consumers already get.  You can still do business with them, you just have to play by the same rules as other low-volume consumers.  That's what's at stake here.

The final point I want to make is an absurdity that would actually result from Active's interpretation.  And this is something that only came out in the evidence, so it's not something that's addressed in my opening statement, but I think it's an important point to consider.

Active's aggregation approach assumes that Active has full and perfect knowledge of a person's energy consumption across all locations.  But of course, that may not be true.  And as Mr. Stedman conceded in cross-examination, a customer could elect not to have all locations supplied through the same retailer.  And in that case, Active wouldn't necessarily have information as to that customer's consumption at locations that are being served by other retailers or other suppliers.  In other words, there's no guarantee that Active would have the actual information necessary to aggregate accurately for each customer.

So if you imagine a scenario where you have two identical customers, customer A decides to sign up every location with Active, and Active aggregates the total consumption, and they are over 150, right, so they don't get the protections on the aggregation approach that they have been applying.  Customer B is the exact same, except a couple of the properties are with another retailer.  Maybe they are under a fixed contract, or for whatever reason they don't want to sign those people up, those locations up with Active.  They don't include any request to supply for those particular locations, so Active is only aware of the locations that -- a subset of the locations for customer B, the ones that are being supplied through Active, they do the aggregation approach, it comes out to under 150, that person all of a sudden gets the protections, even though the total amount of consumption is the same.

This kind of situation where the exact same customer is being treated differently, that's the kind of more well-recognized form of absurdity that you see in the cannons of statutory interpretation, and that's a problem that doesn't arise on the location approach, because on the location approach, Active is only responsible for determining whether the ECPA applies or not, based on the location that's been presented to them in a supply request to be signed up.  They would obviously be aware of the consumption at that location.  That's an absurdity.

So in conclusion, Staff submits that the correct interpretation of "consumer" in the ECPA and "low-volume consumer" in the codes is one that considers consumption at a particular location, rather than aggregate consumption as a whole across all locations.

That conclusion is consistent with the statutory text.  It can fit within the statutory text.  It's supported by the context, the scheme of the act.  And above all, it best reflects the purpose of this important piece of consumer protection legislation.

So subject to your questions and any reply, those are my submissions.

MS. LONG:  The panel has no further questions.  Mr. Safayeni, thank you very much.

MR. SAFAYENI:  Thank you, Madam Chair.

MS. LONG:  We are going to take a break now and we will be back at 11:20 to hear you, Mr. Mondrow.
--- Recess taken at 11:06 a.m.
--- On resuming at 11:26 a.m.

MS. LONG:  Please be seated.  Mr. Mondrow?

MR. SAFAYENI:  Madam Chair, just very briefly if I might, and I have spoken to Mr. Mondrow about this, just in response to Member Spoel's question near the beginning of my submissions, I would just point the Panel to section 7 of the regulation.  That's where all the requirements of what's required in a contract is set out.  It's not standard form per se, but there are certain requirements that have to be included.  Those don't include price or the term of the contract, though the term can only be a maximum of five years.

MS. SPOEL:  Thank you.

MS. LONG:  Thank you.
Submissions by Mr. Richler:


MR. RICHLER:  Madam Chair, I am sorry to jump in, but just also further to that same exchange between Member Spoel and Mr. Safayeni.  I just also wanted to add, because I had the opportunity to turn it up while Mr. Safayeni was speaking, but there is something in the OEB's code for electricity retailers which does require contracts to include certain standard terms and conditions, and I don't think you need to turn it up, but I would direct you to section 3.2(a) of the Electricity Retailer Code of Conduct, which says that a contract with a low-volume consumer shall, A, include standard contract terms and conditions approved by the OEB; and, B, not contain any provision that is inconsistent with the OEB-approved standard contract terms and conditions.

MS. SPOEL:  Thank you.

MR. SAFAYENI:  I am not sure a lot turns on this, but my understanding is that that may be in the new version of the codes.  I am not sure if it was in the version of the codes in effect during the relevant time, but in any event.

MS. SPOEL:  Well, I think we'd probably be going forward in terms of the impact and the question of what the impact of this might be, so the current code is -- what's currently in the code is probably relevant from that point of view.

MR. SAFAYENI:  Fair enough.  I am just noting it for the record.

MS. SPOEL:  Thank you.

MS. LONG:  Mr. Mondrow, any comments on that?

MR. MONDROW:  I will have some comments during the course of my submissions.

MS. LONG:  Okay, all right, then let's hear from you.
Submissions by Mr. Mondrow:

MR. MONDROW:  Thanks, Madam Chair.

First order of business, you should have a compendium for argument before you that we provided copies of yesterday.  We provided a copy to Mr. Safayeni as well earlier yesterday and a hard copy, if I can get an exhibit number for that, and I will describe it in a moment.

MR. RICHLER:  K3.3.
EXHIBIT NO. K3.3:  ACTIVE ENERGY COMPENDIUM FOR ARGUMENT.

MR. MONDROW:  And Madam Chair, Panel members, there is nothing new in this compendium.  It's simply, as the name suggests and as the Board practice has been, to collect materials already on the record, including the authorities already provided or exchanged, which I will walk through, with two exceptions.  The last two tabs of the compendium have authorities not previously provided, but they were provided to Mr. Safayeni on Friday in accord with the Board's previous procedural direction.

MS. LONG:  Thank you.

MR. MONDROW:  Madam Chair, Panel members, the enforcement team urges you to read the term "consumer" in section 2 of the ECPA to mean location.  Now, they don't actually say that that's what the legislature meant when it chose the word "consumer".  Rather, they say that's what you should determine the word "consumer" should mean.  And in fairness, they say that, as Mr. Safayeni has articulated, because they feel that there are some customers or there could be some customers consuming 150,000 kilowatt-hours across more than one location who would be better protected by applying the defined term "consumer" as if it read "location", and that these customers require your protection.

So who are the customers at issue?  I'd ask you to remember that 150,000 kilowatt-hours of electricity a year is more than 16.5 times the average residential electricity consumption level, and that average level was, of course, most recently reset by the Board in its report defining Ontario's typical electricity customer, EB-2016-0153, issued April 14th, 2016.  Consider the evidence before you on who these 150,000 kilowatt hour plus customers are, and to do that I'll ask you to turn to tab 1 of our compendium.  These are excerpts from transcript Volume 2 in this proceeding, and the first page of the excerpt is page 14.  And I am going to read in some of the testimony about who these 150,000 kilowatt hour plus customers are.

Starting at line 7, Mr. Stedman says:

"I do not agree that customers that are above 150,000 kilowatt-hours need ECPA protection.  Let me start with farmers.  When you are dealing with customers that are those farmers that are below 150,000 kilowatt-hours you are talking about farms that basically have one or two buildings.  They may have a few acres, a couple of cows, horses, or what-have-you.  That's what you are talking about when you are dealing with that size of low-volume consumer.  When you are dealing with customers that are larger, above 150,000, anywhere to 600- and 700,000 kilowatt-hours, in the instance of farms, you are talking about operations, you are talking about farms that have tobacco, for example, that could be 1 to 2 million pounds of tobacco.  You talking about livestock, like chickens, 100-, 150,000 chickens that are being produced, you have a lot of acreage, you also obviously need a lot of employees to help you with the operations that are there.  These customers, these farms, are very sophisticated people.  They have to buy, procure, a lot of different products for their animals and for their farms.  They obviously have to enter into a lot of negotiations in regards to that procurement and negotiations in regards to selling their products, so these are very sophisticated buyers out there.  On the other three points here, mechanics, you are not talking about a, you know, a two-bay store that you see going down the street, you are talking about multiple locations.  The same with bowling alleys."

Going to line 10:

"You are talking about not just one building, one restaurant, one bowling alley, you are talking about multiple locations, two, seven, ten type of locations.  You are talking about these business owners that are very sophisticated.  Again, they are buying products, they are buying food for their products, they have to employ a lot of employees to wait tables and cook and so forth, and they are business-savvy because they have expanded, they have moved.  We are not talking about one restaurant or one bowling alley.  Again, we are talking numerous establishments, so that is why they are much more business-savvy when you are dealing with them."

The point of this testimony is that customers who consume more than 150,000 kilowatt-hours a year of electricity have a level of sophistication that takes them outside the types of customers which the legislature intended to protect through the ECPA.

I want to take you -- my friend referred you a couple of times to this case at tab 8 of the enforcement team opening statement and brief of authorities.  This is the Harvey v. Talon case.  And I want to take you, please, to the paragraph he referred you to, paragraph 63, and I am just going to read one sentence, and he read this sentence.  Mr. Safayeni emphasized the following:

"The goal of consumer protection laws is to place consumers who are average citizens engaging in business deals", average citizens engaging in business deals, "or on par with companies or citizens who regularly engage in business."

So continuing at tab 1 of the compendium, there's another transcript reference I want to read, and that continues from the one we just read.  This is still Mr. Stedman's testimony, and it addresses customer expectations:

"When you deal with sophisticated customers like this they have a certain demand and expectation from you.  They expect to be consulted, so they don't want a door knocker, they don't want someone like that, they want somebody to come in, experienced, take them through what the business is doing.  Our consultants that we deal with have to be working at that level."

Picking up on line 4 on page 16:

"So they go in and do consulting with these people.  They take them through their portfolio, they work through their budget, they work through their risk management programs that they may or may not have.  A lot of these deals are done not in one meeting.  There could be numerous meetings.  It could take months to close a deal."

Skipping to line 12:

"They are also looking at getting a wholesale price.  They don't go on to somewhere like the energy shop site and sign up at 3.6 cents a kilowatt hour.  They are going to come to you and ask you to get a wholesale price that are being offered out there in the marketplace to people like TD Banks and that type of -- they know the economics of scale of what they have, and they expect that size, that pricing.  They also expect to get products out there that basically you can't get under a normal low-volume consumer.  They want products that are off-peak, on-peak type products, they want to have the ability to assign a portion of their portfolio.  So they are very sophisticated, and they want to be able to sign something like that with us.  They also want to be able to negotiate terms and conditions.  They go into the details about renewals and credit and so forth, and they want to have the ability to do that.
"So these are very sophisticated people that we deal with above 150,000 kilowatt-hours, that's the type of customer that we are talking about, that's the market that's at play in this proceeding."

And in respect of ECPA contracts, my friend is partially right.  I haven't looked at this in a couple weeks, but I have looked at it extensively.  And Mr. Richler pointed out the OEB's codes.  There are indeed contract requirements, there are contracting constraints, there is Board pre-approval required for a form of contract, there are at the moment stipulations about -- there is a template that has to be included, specific terms and conditions, a lot of them included in any ECPA-compliant contract, and the Board is in the process of moving towards on its own notices a fully standardized form of agreement which cannot be departed from.

Those aren't the kinds of agreements that fit this customer profile.  I will come back to that in a few minutes.

So what's the task at hand?  The short response to the enforcement team's position that the defined term "consumer" in section 2 of the ECPA should be read as location is that you do not have, with great respect, the legal authority to read the defined term "consumer" in the manner that the enforcement team or anyone else feels it should be read.

The scope of your legal responsibility is to determine how the legislature intended that term to be read; not Active's position, not the enforcement team's position, but the legislature's intention.

I'd like to go to tab 2 of our compendium, please, and this is an excerpt -- in fact, I think this is the whole case from the Ontario Court of Justice in Schmidt and Minister of Natural Resources.  And I am just going to take you to this and one other case for the proposition.

So we have included, if you look at the third page behind this tab, it's paragraph 7 of the decision.  The court writes:
"It is a well established law that the most fundamental rule in the interpretation of statutes is to determine the intention of the legislative authority.  Indeed, section 10 of the Interpretation Act of Canada provides that the law must be interpreted so that effect may be given to the enactment according to its true spirit, intent and meaning.  The court must consider the purpose of the particular provision of the law and should reject any interpretation that leads to an absurd result."

And behind tab 3 of our compendium, this is the Supreme Court of Canada's decision in Canada Information Commissioner and Canada Minister of National Defence in 2011, and I would like to take you to paragraph number 40, which is on page numbered 19 of this particular printout.  And I will just read the excerpt from -- I will read most of paragraph 40 for you, if you'll bear with me for a moment.

The court writes:
"None of the broad principles relied upon by the commissioner is contentious in these appeals, in my respectful view, nor are they particularly helpful in answering the questions of statutory interpretation at issue.  For example, the commissioner relies heavily on the quasi-constitutional characterization of the Access To Information Act."

Skipping past the citations,
"She argues that as such, the purpose of the act becomes of paramount importance in interpretive exercise and that the legislation should be interpreted broadly in order to best promote the principles of responsible government and democratic accountability.  While I agree that the Access To Information Act may be considered quasi-constitutional in nature, thus highlighting its important purpose, this does not alter the general principles of statutory interpretation.  The fundamental difficulty with the commissioner's approach to the interpretation of the term 'government institution' is that she avoids any direct reference to the legislative provision at issue.  The court cannot disregard the actual words chosen by Parliament and rewrite the legislation to accord with its own view of how the legislative purpose could be better promoted.  The law provides clear guidance on the approach that you should take in determining the legislature's intention in respect of the word consumer."

And I will come back to that guidance in a few minutes.  Before doing that, I want to address what Mr. Safayeni talked about towards the end of his closing, the different problem, as Member Spoel pointed out, signing up someone's home.

As you consider Mr. Safayeni's argument and the argument I am going to present, I'd like you to bear in mind, if you would, the authority that you do have under sections 70.1 and 51 of the OEB Act.  Those sections grant the Board authority to make rules in the case of electricity -- sorry, codes in the case of electricity, licence conditions in the case of gas, for competitive suppliers of electricity and natural gas, and to require adherence to those rules as conditions of the licences that you issue to those regulated entities.

And other sections of the legislation in the case of electricity and in the case of gas, the Board's
practice –- and, I would submit, natural justice -- direct how the Board should exercise that rule or code-making authority.  You provide formal notice of your intention and you seek -- you must provide the opportunity for people to make comments on your proposed rule.  And those requirements allow the regulated entities to provide you with their perspectives and better inform your judgment about how to deal with particular issues of compliance or compliance requirements.

And I ask you to consider these rule-making provisions because to the extent that you are at all concerned about any of the potential scenarios raised by the parties in this proceeding, you have a mechanism to address those particular concerns, a more appropriate and robust mechanism than the blunt instrument of reading in words to legislation as advocated by the enforcement team.  Straining the boundaries of appropriate and lawful statutory interpretation, and thus penalizing Active and other similarly situated suppliers for following what's a clear rule and removing from an entire sector of the market competitive supply -- energy supply options is not an appropriate way to address these residual concerns.

In respect of enforcement of your rules and your statutes, and the suggestion that the balance of enforcement convenience favours reading in words to the statute that don't exist, none of these customers of the 101 have complained to you, and of course the Board acts on customer complaints all the time.  You a whole team set up to do that.  You also have an audit function and you regularly and repeatedly audit retailers and gas marketers, energy suppliers.

In any event, the issue of signing up someone's house is not the issue before the Board.  That was not a compliance breach alleged in the notices of intention.  It wasn't the case put forward; it wasn't the case we responded to.  If that is the enforcement team's concern, that there are customers under these contracts that are different customers that shouldn't be signed with a main business customer, that wasn't put forward in the notice; that's not what this proceeding is about.  If we need to respond to that at a future date, we will respond that that.

This proceeding is about aggregation and that's the case that's in the notices of intention, that's the case that we responded to, and that's what the enforcement team is advocating you interpret the legislation to disallow.

So let's turn to the legal analysis at hand, and the legal analysis in this matter is very straightforward.  And Mr. Safayeni has facetiously pointed out that I have repeatedly used the term "crystal clear", and I will use it again.  The operative part of the law in this case are sections 3, 2 and 1 in logical sequence of the ECPA.

And I know you are familiar with those sections, but I am going to ask for your patience and turn to tab 3 of our compendium because this must be the starting point for your analysis as a matter of law -- I am sorry, it's tab 4.  And if you look at the last page behind that tab, we start with section 3.  section 3 says, "This part", being the ECPA part that applies to competitive energy supply, "applies to gas marketing and retailing of electricity to consumers."

Well, what does "consumers" mean?  Flip back one page, section 2, definition:
"'Consumer' means in respect of the retailing of electricity a person who uses for the person's own consumption electricity that the person did not generate and who annually uses less than the proscribed amount."

And lest there be any ambiguity, the statute defines person; look up in section 1:
"'Person' or any expression referring to 'a person' means an individual, sole proprietorship, partnership, including a limited partnership, trust or body corporate, or an individual in his or her capacity as a trustee, executor, administrator, or other legal representative or such other class of persons who may be proscribed."

No concept of location in this section, no concept of location in this act, no concept of location in any related legislation.

Note, please, that each of the definitions of consumer and person are formulated with use of the term means -- not includes, means -- and we address the significance of this at paragraphs 43 and 44 of our opening statement.  And if you turn one more tab over in our compendium to tab 5, you have the decision in the case of Mains and Minister of the Environment, British Columbia Court of Appeal, and I would like to take you to paragraph 30, which is on page 8 behind this tab, under the topic principles of statutory interpretation.

Starting at paragraph 30, just to provide some colour for this excerpt:
"Ms. Campbell does not rely on the words of the statute alone, but argues that they should be placed in an overall context."

This argument would have more force if what was at issue here was something other than a definition provided by the statute itself.  As Ruth Sullivan notes in Sullivan on the Construction of Statutes,  the authority that Mr. Safayeni has referred you to several times.
"Statutory definitions may be exhaustive or non-exhaustive.  Exhaustive definitions declare the complete meaning of the defined term and completely displace whatever meanings the defined term might otherwise bear in ordinary or technical usage.  An exhaustive definition is normally introduced by the word 'means', 'consumer' and 'person' in our statute before us, and one of the four reasons according to Ms. Sullivan is to ensure that the scope of the word or expression is not narrowed or enlarged."

There is no dispute between the parties that the applicable principle of statutory interpretation which you must apply is the modern principle, and there is also no dispute that any analysis, any analysis of the meaning of section 2 of the definition -- sorry, of the section 2 definition of the ECPA consumer requires consideration of a legislative context in the ECPA's purpose.

Regardless of whether the ECPA definition of the term "consumer" is ambiguous or not, context is part of the analysis.  But not in the way that my friend suggests.  The parties also agree -- you can find this in the enforcement team's opening statement at paragraph 22, and in Active's opening statement in paragraph 38 -- what the modern principle of statutory interpretation is, and just so we have it in front of us, I will ask you to turn to tab 7 of the compendium.  This is the Supreme Court of Canada's decision in R. v. MacIntosh, where the modern principle is set out at page 10.  It's actually set out as an excerpt from -- I think it's Dreidger, if I am not mistaken, the gentleman's name is pronounced, of course, on the construction of statutes.  And you can see that at paragraph 23, the indented portion:

"Today there is only one principle or approach.  Namely, the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the act, the object of the act, and the intention of Parliament."

That is the test.

So let's start with the grammatical and ordinary sense of the words in the ECPA.  And I will note that I am not advocating and Active is not advocating a narrow and technical reading.  We are advocating a grammatical and ordinary sense reading, and characterizations otherwise are, with great respect, misguided.

To look at this issue, I'd like to take you back one tab to tab 6 in the compendium, please.  Tab 6 is an excerpt from the enforcement team's opening statement, which deals with the issue of -- or asserts, at least, that the legislative text in issue in this case is ambiguous.

And at paragraph 26, the point of the analysis put forward is set out.  The enforcement team states:

"The text of the consumer protection regime taken alone can be consistent with either the aggregation approach or the location approach.  Both interpretations require adding in some clarifying words to the definition of 'consumer' in section 2 of the ECPA."

Now, I addressed this in my opening statement before you a number of weeks ago at the outset of the oral hearing, but it is worth pausing on this again.  If you flip over the page -- sorry, you don't flip over the page.  It's on the same page, the same paragraph 26.  The enforcement team sets out what it asserts are the -- is the binary choice; that is, you must choose one or the other of these formulations, and that either way you have to read in some words to have the definition of "consumer" make sense.

So let's look at the second formulation first.  The second formulation is written as "a person who uses for the person's own consumption aggregated across all locations electricity that the person did not generate."  Now, of course the enforcement team asserts that that's Active's position, that Active says you have to read in the words "aggregated across all locations."

If you look at this phrase you can see that the added words, the bold and highlighted words, are completely redundant.  If you read the sentence without -- if you read the phrase without the extra words and you read it again with the extra words, there is absolutely no change in meaning of the phrase whatsoever.

The addition is not required, as asserted by the enforcement team, to understand or apply the grammatical and ordinary sense of the term "consumer" as written and defined by reference to the term "person".  In contrast, if you look at the first formulation, this is the enforcement team's advocated approach, it says "a person who uses for person's own consumption at a single location electricity that the person did not generate."

Now, this time I invite you to read the phrase within/without the bolded and italicized words, and I think that you will find that the phrase "a person who uses for the person's own consumption" takes on a different meaning if you insert the words and if you don't insert the words.

Adding the enforcement team's suggested phrase changes the grammatical and ordinary sense of the term "person."  It becomes location.  The enforcement team adds a brand-new concept to the definition of "consumer" with this proposed reading that Active doesn't add with its proposed reading, which I submit is directly in accord with the plain and grammatical sense of the terms used by the legislature.

The simple exercise illustrates two things.  First, there's no requirement to add any other phrase to understand the definition of "consumer" as written.  There is simply no ambiguity.  And second, and in contrast, adding aggregation, as a advocated by the enforcement team, fundamentally alters the grammatical and ordinary sense of the legislative language.  The legislative phrase as written stands perfectly fine on its own, and in order to achieve the interpretation urged by the enforcement team you must add words, and the courts have warned against adding to the terms of the law as written and thus engaging in what the court has characterized as legislative amendment.

If you look at R. v. MacIntosh again at tab 7 of our compendium --


MS. SPOEL:  Mr. Mondrow, while you are turning it up, I think you just said that adding aggregation fundamentally changes it.  I think you mean that adding a location --


MR. MONDROW:  Location.

MS. SPOEL:  -- doesn't -- location.  Okay.  I just want to -- I think you --


MR. MONDROW:  My apologies.  I may well have misspoke --


MS. SPOEL:  Misspoke on --


MR. MONDROW:  -- in my fervour --


MS. SPOEL:  I just want to make sure that it's clear that you --


MR. MONDROW:  Adding the words "at a particular location" fundamentally changes the meaning.  I apologize for --


MS. SPOEL:  No, no, just wanted to make sure it's clear.

MR. MONDROW:  But you can see as a result of that unintended exercise how obvious the wording of the phrase is, standing on its own, so thank you for pointing that out, Member Spoel.  I apologize.

And I asked you to turn to MacIntosh again, and this time to paragraph 28, where the court -- the Supreme Court of Canada writes:

"The contextual approach allows the courts to depart from the common grammatical meaning of words where this is required by a particular context, but it does not generally mandate the courts to read words into a statutory provision.  It is only when words are reasonably capable of bearing a particular meaning that they may be interpreted contextually.  I would agree with Pierre Andre Cote's observation in his book The Interpretation of Legislation in Canada.  To quote:  'Since the judge's task is to interpret the statute, not to create it, as a general rule interpretation should not add to the terms of the law.  Legislation is deemed to be well-drafted and to express completely what the legislature wanted to say.'  The court goes on in this case to note the Crown is asking this court to read words into section 34(2) which are simply not there.  In my view, to do so would be tantamount to amending section 34(2), which is a legislative and not a judicial function, and even less, with great respect, a regulatory function, a regulatory tribunal function.  The contextual approach provides no basis for the courts to engage in legislative amendment."

That is what the enforcement team is asking you to do, and the courts have warned you against that, and in tab 8, the case of Wilson v. British Columbia at paragraphs 26 and 27 offer you the same admonition.  And this is true in the consumer protection context as well.  And Mr. Safayeni takes pains to differentiate that context from the normal statutory interpretation rules.  And I will come back and address that in a few minutes.

Before doing that, I want to turn to the second part of the modern principle.  And again, if you go back, still in MacIntosh -- and I am sorry for flipping around, but the principle, remember, is set out at paragraph 23 of the same decision, so the first I have talked about, and that is reading the words in their entire context and in their grammatical and ordinary sense.  And the second part of the modern principle is to read those words "harmoniously with the scheme of the act, the object of the act, and the intention of Parliament."

Now, we addressed how to do that part of the test in our opening statement, paragraphs 39 and 40, and a minute ago I had you look at paragraph 28 of MacIntosh, and now I am going to ask you to look at paragraphs 39 and 40 of MacIntosh -- no, I'm sorry, paragraph 23.  I flipped you around, I'm sorry.

I am going to paragraph 23 of MacIntosh, which is where we were, and of course it follows immediately in the court's enunciation of the ordinary principle, the modern principle.  And the court, still quoting from Dreidger, goes on and adopts Dreidger's reduction of the principle to five steps.

Now, this is a detailed description of the legal process of legislative interpretation that is the modern principle, and it is still authoritative, and I am going to spend a minute on this. So still at paragraph 23, after reading in the modern principle, Dreidger's five steps are set out.

Before looking at the five steps for a minute, I do want to emphasize that while Mr. Safayeni made a suggestion on opening day in our opening statements that this is somehow an old case and no other cases set out these five steps, he hasn't produced one case which undermines the continued applicability of this law.  There are lots of cases which cite the ordinary principle; there are lots of cases which summarize this approach to analysis.  This case, adopting Dreidger verbatim, sets out the detailed sequence of the legislative analysis.  There are no cases that I am aware of, there have been no cases produced to you that undermine in any way the continued applicability of this approach to applying the modern principle.

And we can see how that approach is set out by Dreidger and adopted by the Supreme Court of Canada, again starting at the second part of paragraph 23.

So the first principle is the act as a whole is to be read in its entire context so as the ascertain the intention of parliament, the object of the act, and the scheme of the act.

The second step says the words of the individual provision are to be applied to the particular case under consideration, are then to be read in their grammatical and ordinary sense in the light of the intention of parliament embodied in the act as a whole, the object of the act and the scheme of the act, and if they are clear and unambiguous and in harmony with that intention, object and scheme with and with the general body of law, that is the end.

So the first two stages of the analysis endorsed by the Supreme Court of Canada address how statutory context and purpose inform all interpretation issues, whether there is ambiguity in the subject language or not.  In our case, there is no ambiguity, and so those are the two steps you apply.  You make sure that despite the lack of ambiguity, a plain and grammatically correct reading of the words fit harmoniously with the object and purpose and scheme of the legislation.

If there is a disharmony, then you go to steps, 3, 4 and 5 in this sequence.  Steps 3 and 4 in the list go on to describe how to reconcile language that is otherwise ambiguous or that is in disharmony with the statute.  And step 5 provides further guidance if context is insufficient to resolve that ambiguity or that disharmony.  But we don't get to steps 3, 4 or 5. 



My friend took you in his opening statement to tab 9, and I am going to ask you to turn that up.  This is the Kozy case, and you will recall it was referred to earlier this morning, tab 9 of the enforcement team's opening statement and brief of authorities.

I want to take you to paragraph 14.  My friend made a big deal about this case in a consumer protection context, and in paragraph 14 right at the end, the court writes:
"To hold that a contractor who leaves some work to a homeowner is not a builder would therefore be inconsistent with the statutory scheme."

So in order to apply this context and read in words to the statute, or modify a definition, or even interpret a definition that's otherwise clear and unambiguous, there has to be some inconsistency with the statute or the legislative scheme.  And there is none in the case before you.

That's what Kozy is about.  Kozy is about reconciling an inconsistency.  There is no inconsistency in the ECPA in respect to the definition of consumer, so you don't get to steps 3, 4 or 5.

So what Mr. Safayeni is actually arguing is that context trumps plain meaning, and that's not the law.  Context cannot justify what amounts to a rewriting of the legislative language, essentially, as the courts have characterized it, a legislative amendment.  And recall the Supreme Court of Canada's admonition against that, as I read to you a few minutes ago.

Mr. Safayeni has not presented one case which even remotely suggests that context trumps a grammatical and ordinary reading of the words used by the legislature.

I'd like to take you to the OEB enforcement staff's supplementary brief of authorities, the most recently filed brief of authorities, and go to the ATCo case which you are familiar with, and we are all familiar with, and you will find behind tab 1 of that brief.  I want to take you to paragraph 48, please, of that case.  I just want to make sure that my references are correct here.

Actually, I'd like to take you to paragraph -- let's start at paragraph 45.  This is what ATCo is about, this is the context in which context and -- sorry, context in the rest of the legislation was put by Mr. Safayeni to influence interpretation of a definition.  Paragraph 45:
"A simple reading of section 26.2 of the GUA does not permit one to conclude that the Board does not have the power to allocate the proceeds of an asset sale."

Remember, this was a case where ATCo sold a property, there was a profit, and the dispute was whether the utility regulator had the authority the allocate some of the profit to ratepayers as opposed to leaving wit the shareholder.  The city advocated on behalf of ratepayers, and in paragraph 46, the court explains:
"The city does not limit its arguments to section 26.2.  It also submits that the AEUBA, Alberta Energy and Utilities Board Act, pursuant to section 16.3 is an express grant of jurisdiction because it authorizes the board to impose any condition to any order so long as the condition is necessary in the public interest.  In addition, it relies on the general power in section 37 for the PUBA for the proposition that the Board may, in any matter within its jurisdiction, make any order pertaining to that matter that is not inconsistent with any applicable statute.  The intended meaning of these two provisions, however, is lost when the provisions are simply read in isolation as proposed by the city."

After the citations, the court says:
"These provisions on their own are vague and open-ended."

That's why there was an extensive analysis of statutory context, because the provisions at hand were vague and open-ended.  The court didn't know what to do with them; it had to look to context.

Then my friend took you to the legal proposition, out of context, with all due respect, at paragraph 48.
"This court has stated on numerous occasion that the grammatical and ordinary sense of a section is not determinative and does not constitute the end of the inquiry."

That's true; we agree with that.
"The court is obliged to consider the total context of the provisions to be interpreted, no matter how plain the disposition may seem on initial reading."

That's also true.  But in this case, the court went on with extensive analysis precisely because the statutory provisions in issue were undefined and vague and ambiguous.  That's not the case here.

My friend also took you to paragraph 49, I think, which says:
"As in any statutory interpretation exercise when determining the powers of an administrative body, courts need to examine the context that colours the words and the legislative scheme.  The ultimate goal is to discover the clear intent of the legislature and the true purpose of the statute while preserving the harmony, coherence and consistency of the legislative scheme."

And then in paragraph 50:
"Consequently, the grant of  authority to exercise a discretion is found in section 15 sub 3 of the AEUBA, and section 37 of the PUBA does not confer unlimited discretion on the board.  As submitted by ATCo, the board's discretion is to be exercised within the confines of the statutory regime and principles generally applicable to regulatory matters for which the legislature is assumed to have had regard in passing that legislation."

And then there is an extensive analysis, but all of it is founded on the fact that the authority -- the proposition of the Board's authority was in itself undefined, and so the court had to define it.  That's not the case here.

So you look at legislative context, you protect against disharmony, but if the words are clear and there's no disharmony, you go with the words.  That's what the law says, and that's what we are asking you to do.

Similarly, if you turn to my friend's, the enforcement team's supplementary brief of authorities, tab 2; this is the McLean case that he took you to for the same proposition that context is important.  If you look at paragraph 43, I think this may be where he took you.  Partway through paragraph 43 the court writes:

"Although it is presumed that the ordinary meaning is the one intended by the legislature, the courts are obliged to look at other indicators of legislative meaning as part of their work of interpretation."

And then there a quote here:

"Words that appear clear and unambiguous may in fact prove to be ambiguous once placed in their context, a context revealing a latent ambiguity."

Paragraph 44:

"The possibility is realized here.  Though the ordinary meaning seems apparent enough, digging deeper into the context and purpose of the provision casts some doubt on that conclusion and introduces the possibility of another reasonable interpretation."

That is not the case here.  Nothing in my friend's position on context undermines the clarity and simplicity of the words "chosen by the legislature."  Those cases are about reconciling ambiguity.  That's not the case before you.

My friend also characterized the Kozy case, which I won't take you back to, and the cases -- the other two cases he referred you to but didn't take you to in tabs 10 and 11 of his opening statement and brief of authorities, as dealing with interpretation of gatekeeper provisions.  They are not about who gets protections.  Rather, those cases are about what actors in the marketplace will be regulated by those consumer protection statutes, and the absurdity that the courts or the inconsistency the courts attempted to avoid in those cases is having one type of builder captured and another type of builder not, or one type of travel consultant captured and another type of travel consultant not captured.  That's the gatekeeper function in those cases.  It's about making sure that all entities offering supplies and products to consumers are -- similarly situated entities are similarly regulated.  That was the gatekeeper function.  Those concerns are distinct from the concerns before you in this case.

I'd like to turn to the intention of the legislature, the customer to be protected.  And I won't spend a lot of time on this, but we did behind tab 11 of our opening statement provide a document which collects the excerpts from Hansard, which are reflective, of course, of the discussion in the legislature when this act was debated and ultimately passed.

In paragraph 91 of our opening statement, collected and cited from Hansard, the specific references to the unique needs and concerns of the particular class of consumers which the legislature intended the ECPA to protect.  And if you turn to tab 9 of our compendium we have reproduced paragraph 91 from our opening statement.

Again, this paragraph talks about the references and extracts the references from Hansard, collects them all at one place.  And if you flip over on to the second page behind this tab, you will see the quotations.  This consumer class was described in Hansard as everyday working people, ordinary Ontarians.  The intended beneficiaries of the ECPA protections were described in the legislature by reference to seniors on fixed incomes and new Canadians who perhaps do not have a strong command of the language, consumers who don't have the information they need to decide at the door, people who don't understand the language, consumers and individuals who can't protect themselves, constituents, friends, or family members, my mother-in-law, people who find themselves in the position of being alone who don't have the supports necessary to make what is probably the right decision.

In contrast I took you to the evidence of Mr. Stedman about the types of customers that consume 150,000 kilowatt-hours or more of electricity a year.  They are at diametrically opposite ends of the spectrum in respect of the parameters and the concerns expressed by the legislature in addressing and ultimately passing the Energy Consumer Protection Act.  Those aren't the customers that the legislature intended to capture in the definition of "consumer" or in the definition of "person" in the ECPA, and that's revealed by the discussion in Hansard which reflects the legislative intention.

And the Hansard also reflects an intention to balance the need to protect the vulnerable consumers that the legislatures addressed in their discussions on the one hand and the legitimate market for competitive energy supply to larger-volume consumers on the other hand.

And to show you that, I'd like to take you to tab 10 of our compendium, and here we have excerpted just part of the Hansard document reproduced in our opening statement, and I have actually excerpted starting from -- and the page numbers at the top are the page numbers in the document we created because the Hansard is taken from various dates.  There were three readings, of course, of this bill.  And I just extracted the entire statement made by the then Minister of Energy and Infrastructure, Brad Duguid, the Honourable Brad Duguid, but the provision I want to take you to to highlight the point I am trying to make is page 61 at the top of the page of this Hansard excerpt.  And of course there was extensive discussion in Hansard about the consumers, and I have just read to you the excerpts that characterize those consumers, but the second paragraph on page 61 raises another point.  And Mr. -- the Honourable Mr. Duguid says:

"It's a free market out there, and people have the opportunity to do business.  They have the opportunity to market their products and their services.  I don't think anybody in this legislature would have a qualm with that, but it's important that consumers have the ability to understand what it is they are buying when they are making these kinds of purchases."

So specifically articulated there was the intention not to constrain the competitive energy supply to non-low-volume consumers.  That would, however, be the result of the enforcement team's urged reading in of the location concept to the definition of "consumer".  And you have evidence on that, and I'd ask you to turn to tab 11 of our compendium, which are excepts from Volume 2 of the transcripts.  And starting at page 18 of Volume 2 of the transcript at line 2.

First of all, in respect of scope of the market that we are talking about.  This is Mr. Stedman's testimony, I believe:

"The other implication that's being made in that statement is that customers that do have dozens or hundreds of utility accounts are somehow a very small fraction of the customer base that we are talking about, and that's absolutely incorrect."

So Mr. Safayeni said you don't have evidence on that, you do have evidence on that.

Mr. Stedman goes on under oath to say:

"You see these customers everywhere.  They are a large part of this segment."

Remember Mr. Stedman's history in this sector.  And he testified to that when I introduced him to you on the record:

"They are a large part of the segment of customers that would be considered ECPA customers under the enforcement team's recommendation.  These are the banks, as we have talked about, the banks a lot, but it goes way beyond banks.  It's all the major retailers, the Bells, the Rogers, the Telus, the Shoppers Drug Marts, the property management companies, all of them, Brookfield, Cadillac Fairview, RioCan, the owner of this building, government organizations like the Beer Stores, the LCBOs, all these would be captured as ECPA customers under this interpretation."

Oh, his is Mr. Waddick's testimony, my apologies.  Similar background and qualification to opine on this.

And at line 18 of the transcript Mr. Waddick goes on:

"The reason you don't see a lot more of those customers on this list of 101, being, of course, their own contracts, is because we are competing against larger suppliers for that business.  We are competing against the Bruce Powers of the world.  It's very difficult for a company like Active to capture those larger-volume customers that I have just referred to when you are competing with someone like Bruce Power, and that's the only reason you don't see more of those customers on this list of 101."

So the notion that you can take the proportion in Schedule 6 to Active's joint witness statement and extrapolate that to the market at large is contradicted in the evidence before you.

And turning then, not to the -- turning beyond the marketed impact and looking at the actual impact, if you can flip over to page 24, now, this is Mr. Stedman's testimony, describing the products that would be impacted by requiring ECPA adherence for large-volume contracts.  It's not merely a matter of using a different piece of paper.

The testimony is starting at line 17:

"When you deal with products for these customers..."

And we had some of that in the earlier testimony I read you to, but it goes on here:

"...they want a variety.  Like I described earlier, they want options to just take their peak loads, to just take the certain load that they have.  They want flexibility.  They want options in terms and conditions too, they want options around that.  Under ECPA rules you can't do that.  You can't compare against a utility's price for a peak, so there's no price comparisons and so forth.  But the biggest one that's the big hindrance for the marketplace and suppliers like ourselves and Bruce Power and Direct Energy is really the cancellation rates.  As you know, the cancellation rates right now allow for a customer to basically cancel their contract after their second bill.  That could be anywhere from 90 to 180 days where that customer can cancel their contract."

Now, pause there for a minute. You're talking about an RBC level of consumption.  We are talking about millions of kilowatt-hours a year.  They enter into a contract, a wholesale market contract; the market moves the next day.  They have three months to cancel that contract.  And if you are a bank, you don't say, well, should we or shouldn't we.  If you can save a hundred thousand dollars, you are going to cancel that contract if you have a walk-away, right?  Pay your $50 cancellation fee and go sign with another supplier.  Why wouldn't you?  In fact, not to do that would be derelict.

Those are the kinds of customers we are talking about.  ECPA provisions absolutely impact this marketplace.

Reading on, starting at line 5 of this page:

"When you are talking about -- I know I am using big examples like TD.  But when you deal with people like that, the ability for them to get out of their contract a day later is difficult.  What it means is in order for someone like ourselves or Bruce Power to be able to supply that, they would have to add a wholesale price, a premium price to it.  So because you are covering off risk, a supplier like ourselves has to go into the marketplace and hedge this.  So you go out in the marketplace and, as you know, trading could swing within an hour, let alone minutes.  Now what we are talking about is months, three, six, seven months where they can still get out the contract.  So what that translates to is higher price for them, so they are not really getting wholesale prices.  But it also translates to a supplier like ourselves not supplying them.  So we wouldn't offer that type of product for these larger users that are above 150,000 kilowatt-hours."

Did the legislature, as we have seen reflected in Hansard, intend to remove a whole swath of products from the marketplace for large-volume energy consumers by enacting the ECPA?  Absolutely not.  Would that be the impact of adopting the enforcement team's proposed interpretation?  Absolutely it would.

And then we get on to absurdity.

So my friend took you in his supplementary authorities brief, which you gave an exhibit number today, K3.2, to Sullivan on the construction of statutes.  And he said -- what Mr. Mondrow's talking about, that's not absurdity.  Well, I prefer to look at what Ms. Sullivan talks about.  And if you look at page numbered 321 behind tab 6 of those additional authorities, which is the tab my friend took you to to talk about absurdities, you see the heading "Irrational distinctions."  And Ruth Sullivan writes:
"A proposed interpretation is likely to be labelled absurd if it would result in persons or things receiving different treatment for inadequate reasons, or for no reason at all. This is one of the most frequently recognized forms of absurdity".

Going on, she writes:
"In Hills and Canada, for example, a majority of the Supreme Court of Canada rejected an interpretation of the Unemployment Insurance Act partly because it made entitlement to unemployment insurance benefits depend on an arbitrary circumstance", maybe like having one property or two; maybe like having a separate property next door; maybe like having two gas meters on one house because you have two municipal addresses; or more accurately for the market we're talking about, one large manufacturing facility assembled because you need a big piece of land, but it happens to be two plots in a rural setting.

And over on page 322, after the quotes and she analyzes Hills and Canada and R and Pare, she says just below the paragraph number 10.33:
"In both Hills and Pare, the absurdity consisted in making the fate of the parties turn on something that appeared to foolish or trivial.  There was no rational connection between the consequence and the key determining factors."

In tab 13 of our compendium, we extracted from our opening statement a number of paragraphs that went through hypotheticals -- sorry, not hypotheticals, went through Active's actual customers included in the list of 101 and added a couple of hypotheticals.  And you have heard enough about me on this, and I am not going to take you through each of them.  But let me take you to just a couple of examples to underscore this point about the arbitrariness of the results under Staff's interpretation, what Ruth Sullivan would characterize indeed as a legal absurdity.

Paragraph 15, which is page 4 of the opening statement behind this tab 13 of our compendium.  Active's real customer, ASL OEB customer number 10, 13.7 million kilowatt-hours a year, more than 90 times the legislated low volume threshold, 92 retail food stores including 46 individual meters through which consumption exceeds 150,000 kilowatt-hours.  No problem there.  Any contract form you want, any form of hedge you want, any form of pricing you want, not engaged by the ECPA, one of which records -- one of those meters approximately 700,000 kilowatt-hours a year.

But using the enforcement team's test, the other meters -- remember they have 92 retail food stores, 46 individual meters have high volume consumption, the others don't.  Those other meters would be subject to ECPA form of contracts pre-approved by the Board shortly, certainly heavily proscribed by the Board, limited pricing provisions, no ability to affect cancellation fees, impossible to hedge; half the locations subject to ECPA, half not.  That's an irrational result.

Paragraph 16 -- and by the way, I should have corrected this on day one and I forgot.  I cut and paste here, so the concluding sentence in some of these paragraphs refers back to an earlier customer, not the customer dealt with in the paragraph.  So for example, in paragraph 15, I refer at the start to Active's customer ASL, but in the concluding sentence I referred to TRR CI, which is another customer.

So I apologize for that, and I should clarify for the record that of course the concluding sentence in each of these paragraphs should refer to the customer being discussed in the paragraph; that was my error.

One more, paragraph 16, OEB customer number 58 on the notices of intention lists consumes more than 9.2 million kilowatt-hours a year, more than 61 times the legislated low volume threshold.  Supply of electricity to 225 locations, one location at which annual electricity consumption exceeds 358,000 kilowatt-hours a year, that's an ECPA customer under the enforcement team's test.  That makes no sense at all.

If you flip over behind the same tab to page number 20 of our opening statement, these are the hypotheticals, and I am just going to take you very briefly to two of these.

Consider the following customer, customer A.  One location, one meter, consumption equals a million kilowatt-hours.  This is paragraph 76 of our opening statement.  A second meter on the same property through which annual consumption equals 10,000 kilowatt-hours, just more than a typical residential electricity customer, same property, so under the enforcement team's current test, no problem.  Everyone agrees not an ECPA customer.

But if the same customer bought the property next door, and sought to add a third meter, maybe a storage shed, through which annual electricity consumption was 10,000 kilowatt-hours, or even subdivided his current property such that the 10,000 kilowatt hour meter ended up on the second property but contiguous, for the purposes of the second property, the customer would be an ECPA customer.  No change in the nature of the customer, its level of consumption, except perhaps that it increases because it adds a property in another meter, or its degree of sophistication, and yet it becomes an ECPA customer with that change.  That what is what Ms. Sullivan referred to as an absurd result.

Customer B, one location, three meters through each of which the customer consumes 100,000 kilowatt-hours annually; this is paragraph 78.  In fact, this was much like the customer whose complaint gave rise -- ultimately gave rise to these proceedings.  Using the enforcement team's currently proposed test, not an ECPA customer because one location.

Turning to paragraph 80, had the customer owned two adjacent properties, one meter on one of those properties without any changes to consumption at all, that customer would have become an ECPA customer.  Behind tab 14 of our compendium is a transcript excerpt from my discussion with Ms. Armstrong, and we talked about -- and you may recall this -- six condominiums.  And you can see starting at line 18 at page 109 of the transcript, the only -- I put to Ms. Armstrong the only difference we have is that one of them, one of the condominiums, initials LS, has more than one location and the other customers who are condominiums with multiple units, multiple bills, but all at one municipal address, the only difference is one location versus two, and Ms. Armstrong agrees that's correct.

And when Mr. Waddick was here and you see this -- if you leaf forward in that tab on page 19 of volume 2 of the transcript, Mr. Waddick described that that customer, LS, has two locations which are actually kitty-corner to each other.

So we have one set of condominium customers, five of them not ECPA customers.  We have one condominium customer who happens to have their units spread over two adjacent municipal properties, two kitty-corner municipal properties, they are an ECPA customer.  That's a distinction without a difference from the perspective of the nature of this customer.  That's a legal absurdity, according to Ruth Sullivan.

Sticking with Ms. Sullivan on construction of statutes, if you could turn back to tab 12 of our opening statement.  And there are two concepts dealt with in the excerpts here, but I want to look at the second one, which is the consequential analysis, Chapter 9, and I'm sorry, these pages aren't numbered, but it's the second part behind this tab.  And you see the relevance of consequences to -- in interpretation.  And in that paragraph, about a third of the way in, Ms. Sullivan writes:

"Not surprisingly, the courts are interested in knowing what the consequences will be and judging whether they are acceptable.  Consequences judged to be good are presumed to be intended and generally are regarded as part of the legislative purpose.  Consequences labelled absurd -- sorry, consequences judged to be contrary to accepted norms of justice or reasonableness are labelled absurd and are presumed to have been unintended.  If adopted, an interpretation would lead -- if adopting an interpretation would lead to an absurdity the courts may reject that interpretation in favour of a plausible alternative that avoids the absurdity."

And on the next page Ms. Sullivan illustrates this proposition with reference to a couple of cases.  I want to look at two of them.  At the top of page 300 of her text, in reference to Morgentaler v. The Queen, she quotes from Mr. Justice Dickson:

"We must give the sections a reasonable construction and try to make sense and not nonsense of the words.  We should pay Parliament the respect of not assuming readily that it has enacted legislative inconsistencies or absurdities."

And a little farther down the page in referencing the case of Re:  Rizzo and Rizzo Shoes, Ms. Sullivan quotes from Mr. Justice Iacobucci, who wrote:

"It is a well-established principle of statutory interpretation that the legislature does not intend to produce absurd consequences."

Now, Mr. Safayeni referred at the end of his argument to what he alleged was an absurd result of what he called Active's approach to interpretation, which I submit to you is the legislature's intended interpretation.  It's not our approach, it's what the statute says.

And I think what he said was different locations could be under different contracts, and so the supplier wouldn't know the total consumption of the customer, or something to that effect.  Quite frankly, I didn't understand the hypothetical, nor the alleged absurdity.

But of course, you can also have one location, but the owner of that location contracts with different suppliers for different portions of their supply.  I don't know what any of that has to do with absurdity of results or Active's position, quite frankly.  So I just mention that in passing, because I actually don't understand what he was proposing.

I think what I have hopefully showed you is that the results -- the impact of the enforcement team's proposed interpretation leads to absurdities, actual absurdities and hypothetical absurdities.  We are not proposing an interpretation that is not consistent with the wording, and I don't understand how a customer splitting their supply and only contracting with Active for part of that supply leads to an absurdity.  Active will have to contract with that customer based on how much it knows that customer consumes, and if the customer wants to bring itself under the ECPA by splitting its consumption, I suppose that's the result, but I don't know how that impacts interpretation one way or the other, quite frankly.

Now, Mr. Safayeni also spent quite a bit of time arguing about consistent expression, which seemed to me a lot of angels dancing on the head of a pin in the context of the clarity of the provisions that we are talking about here, and he referred and admonished me for Active's argument in our opening statement about this.

I am reminded, and I will remind you, with respect, that we were responding to the enforcement team's opening statement.  They raised the argument about consistent expression, not us.

Our argument on the point was meant to illustrate that the enforcement team's argument on consistent expression doesn't work.  We have dealt with that in our opening statement at some length.  Mr. Safayeni took you to that.

In short, the principle of implied exclusion, which is another way of talking about the principle of consistent expression, applies only when an express reference is expected in a piece of legislation but is absent.

The enforcement team has not argued any basis for expecting that the definition of consumer would include the concept of location.  There's no basis for the expectation that absent an express authority to aggregate aggregation is not permitted.

The enforcement team's argument on the implied exclusion principle proceeds on a false premise.  The false premise is that energy supply activity not specifically permitted is somehow prohibited.  It's like a regulatory tribunal that can't do something if its enabling statute doesn't give it that authority.

That's not the case, of course, with retailing energy.  Retailing energy is activity permitted at large.  There's nothing unlawful about it, unless there's an aspect of it that's prohibited.

So there's no expectation that if you don't see location or aggregation, which is the word that my friend used in reference to other sections of the ECPA, in the definition of "consumer" you can't aggregate.  The expectation is that if it's not prohibited you can do it, and there's nothing in any of the legislation that prohibits aggregating a customer's -- a consumer's -- a person's consumption for the purpose of determining whether they are a consumer under the ECPA.  You wouldn't expect to see a permission to do it, so its absence is not at all surprising.  That was really the point of our response to the enforcement team's argument based on the implied exclusion principle.

We also added that, and it's trite to say, the proper consideration of statutory interpretation of consistent expression indicates that if the legislature uses words in one place you'd think that if it wanted the same result to obtain somewhere else it would use similar words.

So we pointed out that the legislature has used the concept and words of meter, location, property in other places.  It didn't use any of those words in the definition of "consumer" or "person."  It could have, because it used it somewhere else, and it didn't, so the implication of that is that's not what they intended.  That's reinforced by Hansard in a plain and grammatical reading of the words themselves.

So let me turn then to the -- before concluding to the consumer protection context, which Mr. Safayeni urges you to accept trumps everything else.  Mr. Safayeni relies on the law that consumer protection legislation must be interpreted in a large and liberal way.  We agree.  What we disagree with is that you can engage in legislative amendment in the guise of interpreting a statute.

We already have discussed -- I have already discussed with you, and you have heard enough from me already about this -- the general authorities admonishing you against legislative amendment in the guise of interpretation.  That's the MacIntosh case.  Look at paragraph 28.  That's the Wilson v. British Columbia Superintendent of Motor Vehicles case.  Look at paragraph 27.  Those materials are before you.

I included two additional authorities in our last two tabs of our compendium, and I want to take you to those.  These are consumer protection cases.

So the first of these is a Supreme Court of Canada decision in the case of Jean-Marc Richard v. Time Inc.  This is at tab 16 of our compendium.  Judgment in 2012.

Just to go through this quickly, if you turn with me to -- the page numbers are in the bottom right-hand corners of the pages.  They are very small in this Westlaw printout, but I am looking at page number 13, which is actually paragraph 1 of the decision itself.

So the court introduces the appeal and says:

"The central issues in this case are whether the respondents, by mailing a document entitled 'official sweepstakes notification' to the appellant engaged in a practice prohibited by the Consumer Protection Act."

This is a consumer protection case.

And then if you flip way ahead with me to page 29, which is paragraph 101 of the decision.  Paragraph 101 under the heading "legal interest under section 272 of the CPA, Consumer Protection Act".  This is in Quebec.  The court writes:

"Section 272 CPA provides that the consumer may demand, subject to the other recourses provided by this act.  This wording raises the following question.  Does the consumer referred to in section 272 CPA have to be a natural person who has a contractual relationship with the merchant or a manufacturer?"

So this is a case about interpreting what does the consumer protection legislation mean by the term "consumer".  So thank you to my friend for including this case.

Flip over to paragraph -- sorry, this is our case.  Thank you to me for including this case.  Flip over to -- thank you to Ms. Soelen -- Ms. Van Soelen for including the case more accurately.  Flip over to page 30.  End of paragraph 102, just to characterize what we're going to look at here, the last sentence in paragraph 102.  The gist of the position taken by the appellant on this question is what the court goes on to address in paragraph 103, and these are the paragraphs that matter.  103:

"This position -- that is, the appellant's position, is undeniably based on a large and liberal conception of the role of consumer protection legislation.  The case law of the Quebec Court of Appeal confirms that such a conception is necessary to fully achieve the legislature's objectives in this area.  For example, in Nichols v. Toyota Drummondville, a 1922 decision, Court of Appeal, noted that section 272 CPA must be "interpreted liberally in order to give full effect to this act and ensure that it achieves its purpose in a manner consistent with the principles that underlie it, while at the same time complying with legal rules."

Paragraph 104:
"However, even a large and liberal principle of interpretation cannot justify overlooking the rules that are laid down in the act to govern its application."

The court goes on to describe section 2 of the act where the rules are laid out, one of which rules is that there has to be a contract between the parties.  And in paragraph 105, second sentence:
"A natural person who has not entered into a such a consumer contract cannot be considered a consumer within the meaning."

So a consumer protection case, and a large and liberal interpretation applied, does not trump the plain meaning of the legislation.  You can't rewrite legislation because it's consumer protection legislation where the words chosen are otherwise clear, that's what this case -- that's the proposition that this case stands for.

And if you flip to tab 17 of our compendium, please, a little bit closer to home.  This is a decision of the Ontario Financial Services Commission recently, October 2017.  And looking at paragraph 2, the arbitrator in this case ruled that the subject here -- I am not even going to attempt to pronounce this gentleman's name -- was not entitled to receive a weekly income replacement, an IRB, because he was not receiving benefits under the Employment Insurance Act at the time of the accident.

Flipping the page to paragraph 9:
"The arbitrator determined that according to section 13 of the EIA, the Employment Insurance Act, a claimant is not entitled to receive EI benefits until after serving the two-week waiting period.  Thus the arbitrator ruled that this gentleman was not receiving EIA benefits at time of the accident.  Accordingly ,he was not entitled to receive an IRB under section 5.1 sub 2 of the schedule."

And flip forward with me, please, to page 5; just after paragraph 34, you will see a heading number 6, and here we get to the issue at hand.
"The appellant argues the arbitrator erred by failing to apply a statutory ambiguity in favour of the applicant, and ignore trite law that the SABs are remedial consumer protection legislation they should be given a large and liberal construction that best attains its purpose of protecting the insured."

"I reject this argument", paragraph 35:

"Like the arbitrator, I find no statutory ambiguity," that's our case here, "nor do I find the word received should be given the interpretation sought by the appellant.  Some of the basic principles of statutory interpretation are as follows.  The starting point of every interpretive exercise is determining the ordinary meaning of the text.  That is what Dreidger means when he says the words of an act are to be read in their ordinary grammatical sense.  It is the meaning that spontaneously comes to the mind of a competent language user upon reading the text.  One may be guided by three principles.  Words must be given their ordinary meaning words, words must be given the meaning they had on the day the statute was enacted, and adding the terms to the statute or depriving them of effect should be avoided."

Paragraph 41:

"The arbitrator correctly determined section 5.11.2 of the schedule to be clear and unambiguous. There was no ambiguity to resolve in favour of the applicant.  Large and liberal construction did not play a role in this decision and at law, it should not have."

Mr. Safayeni has not provided one case, not one case in which the court added words to alter meaning of a statute to broaden its application, consumer protection or otherwise.
"The threshold for ECPA application has been clearly and unambiguously set with reference to the term 'consumer', which is specifically defined to mean 'person'.  Whether the person is buying large volume of energy to consume at one location or at multiple locations, they are still buying large volumes of energy.  The express and completely logical design of the ECPA is to identify those consumers in need of extra protection based on how much energy they buy, not on how many locations they buy it for or how many meters that energy is delivered through."

That's what the legislature decided the test should be.  To determine that the defined term person actually means location, a concept not defined or found anywhere else in the act -- sorry, the concept is found elsewhere in the act, but it's certainly not a term defined in the act, as effectively urged by the enforcement team would change the plain meaning of the term "person" and the term "consumer", alter the design and impact of the legislation -- and I have taken you through that -- produce absurd results both in the legal and practical sense of the word absurd, including capturing some but only some of the largest volume energy customers in the province, consuming hundreds of millions of kilowatt-hours a year annually, and in some cases only some of their locations and not other location of theirs, same customer, same consumption, same degree of sophistication or not, produce results contrary to the intention of the legislature as reflected in the applicable legislative debates because it would fail to balance the interests of competitive energy suppliers in providing competitive energy supply, and it would fundamentally undermine the ability of business to business energy supply customers in Ontario to get competitive energy supply options.

It would also potentially destroy a number of Ontario energy-supply businesses and they are all watching this proceeding, I can tell you that.

The Board should not and cannot penalize Active and other Ontario competitive energy suppliers for following the clear and unambiguous rules set down by the legislature.  This proceeding must be dismissed.  Thank you very much.

MS. LONG:  Thank you, Mr. Mondrow.  I have one question for you, Mr. Mondrow, and I want to get this clear in my head.  If we look at your tab 6, where you have taken us to the definition of consumer, a person who uses for the person's own consumption -- and, I mean, before we go even further, that is the fundamental issue here for me.  I am struggling with "for a person's own consumption."

So the definition that you put forward, the one that Active says is the one that we should use, when we look at a consumer across multiple properties or locations, this definition seems to have more of a risk that the person is not -- there could be multiple people and it's not a person using for their own consumption.

And I want to be very clear on what your position is, because I think I understood you to say that this case is not about signing up households.  That allegation is not before us and we should have the opportunity to respond -- and I am paraphrasing what you said.

But are you asking us not to consider that as we look at this definition with respect to a person's own consumption?  I am a bit confused what Active's position is on that.  I think you've articulated that there is other means by which we could address this through rules, and the process that's required in that.  But as we consider this definition, are you asking us to kind of step back from the possibility that the definition that you put forward creates a risk that it's not -- the person is not using for their own consumption.

Do you understand what I am saying there?

MR. MONDROW:  I do understand what you are saying, Madam Chair, and with great respect, I have said this several times, it's not your job to rewrite the legislation.  The legislature determined what the test would be.  The enforcement team may seek to persuade you that there is a problem and you have to fix it.  You have the tools to fix that, if that's a problem.

If the problem is a business signing up other entities that aren't part of that business, and contracting for supply through their own contract, you have tools to address that problem.  You can audit retailers and look for that problem.  Presumably, you could issue notices of intention that address that problem.  You haven't done any of that.

The legislature was dealing with a different issue.  It was dealing with defining when the ECPA should apply, and it gave you the rule.  And you can't, with great respect, rewrite that rule because you think they should have given you a different rule.

This case is about what this rule means and whether Active has breached the rule as the enforcement team says it should be read.  And my position is you can't read it that way simply to address a different problem.

MS. SPOEL:  Just let me follow up on that, and you are suggesting -- saying that while we might think there is a different problem in some of these cases, that's not a problem that is before us to remedy in this case because the enforcement team didn't put that in the notice?

MR. MONDROW:  It's not --


MS. SPOEL:  It's not an allegation; there is no allegation.

MR. MONDROW:  There is no allegation against Active.

MS. SPOEL:  Sorry, specifically in this case there is no allegation against Active in this case that that is -- that some of the pers -- some of the meters or some of the accounts listed in some of the contracts might not be accounts that relate to the same person as a legal entity who signed the contract.  That allegation hasn't -- that hasn't been alleged.

MR. MONDROW:  Correct.  And to the Chair's -- to your question, Madam Chair, what if we think that's a problem, and amending or -- sorry, reading the legislation as urged upon us would address that problem.  So my first response remains my first response.  You don't have authority to amend the legislation to deal with the problem.  You have other authorities to deal with problems.  This isn't one of them.

My second response is, even if you did, which you don't, but even if you did or consider that you did, amending the legislation in the way advocated to deal with that problem would create all kinds of collateral damage, which is completely contrary to the intention of the legislature, so not only would you be overstepping your legal authority, you would be, despite my friend's attempt to minimize this impact, creating a substantial impact on suppliers and their large-volume customers in order to remedy that problem.  You would be killing an ant with a hammer.  It is a completely disproportionate response, in particular considering the tools you have to remedy that if you think that's a problem.

And I don't want to engage in that argument, because it's not before you, but you could even imagine you don't actually need to exercise any tools.  You already audit people.  If they signed up two customers on one contract, maybe that's a breach of the ECPA, I don't know, I haven't researched that point, because it's not in front of me.

But amending the legislation and turning upside-down a whole segment of competitive energy supply contrary to the stated intentions of the legislature in order to deal with this peripheral problem which, quite frankly, seems to me to have been identified almost after the fact is exactly the wrong approach --


MS. LONG:  Yeah, I guess I am looking at this by way of definition, so you invited us to take a look at the plain reading of this language and whether it's ambiguous or unambiguous, we look at context and what the intent of the legislature was, and I guess what I am asking is, we are looking at who the legislature was trying to protect, and one of the things that they were obviously concerned about was that it was -- consumers were using for their own consumption.

So I guess I am just trying to -- as we engage in that exercise, is that something that we should be considering or something that we should be worried about?

MR. MONDROW:  I think not, because the intent of the legislature was to define "consumer" with reference to consumption.  The enforcement team -- you're
interpreting -- you are suggesting one interpretation of the enforcement team's position is that the intent of the legislature in defining "consumer" was to capture and preclude instances where a business customer, to take a scenario close to home, signs up their mother-in-law's house, and they say if you interpret "consumer" in the way we have advocated by inserting the words "at a particular location" you will fix that problem.

That is not the problem that this clause is intended to fix.  This clause -- the definition of "consumer" is intended to define "consumer."  It already includes the phrase "for a person's own consumption."  If your concern is that Active or anyone else has signed up a second person, and the person contracting is not the person consuming, it seems to me you don't have to fix anything.  You have already got a legislative basis to allege a breach -- sorry, not allege a breach, to suggest a breach and engage an enforcement process.  So you don't have -- that's already what the phrase says.  You don't have to amend it.

That's not what they are asking you to do, in my submission.  They have found that as a rationale supporting the amendment they are asking, it's a tail wagging the dog argument, and I actually don't think you have to amend anything if that's, at the end of the day, your concern.  I think you have already got that tool, and if you don't, you can -- if it's not clear enough, you can certainly enact a code to deal with that tool.  Amending the legislation and destroying an entire swath of the market is not an appropriate approach, and I have submitted to you it's an illegal approach.

MS. LONG:  Thank you.

Mr. Safayeni.

MR. SAFAYENI:  I have a brief reply, Madam Chair, but I would be grateful if we could just take a five-minute hygiene break --


MS. LONG:  Why don't we take ten minutes, and we will be back at one o'clock.

MR. SAFAYENI:  Thank you.
--- Recess taken at 12:52 p.m.

--- On resuming at 1:03 p.m.

MS. LONG:  Please be seated.  Mr. Safayeni?

MR. SAFAYENI:  Thank you, Madam Chair.  Just a few points in reply.
Reply Submissions by Mr. Safayeni:


My friend took you to tabs 1 and 11 of his compendium, where there's excerpts from Active's witnesses talking about the types of customers and what these customers purportedly want.

In cross-examination, I think it was clear that the testimony of these witnesses, insofar as it related to the contracts at issue in this case, was speculation.  There was no direct knowledge from either of these witnesses about the status of these consumers, or their knowledge, or degree of sophistication when it came to energy matters.

I would just give you an exact pinpoint reference, volume 2 of the transcript, page 36, line 27, where Mr. Stedman explicitly acknowledges that he has no knowledge of what these people knew when it came to matters of energy.

In addition, you will remember the line of questioning perhaps where I took the witnesses through.  They had no idea what was said to these people, whether there were negotiations, how long the negotiations took, how many meetings were held, and the list went on.

The bottom line is these are not folks -- and not that they would expected to be folks, given their rank in the organization, that had direct knowledge about these customers.  So offhand remarks about farms with 150,000 chickens should be given no weight.

And the broader and more serious point is that when it comes to looking at the degree of sophistication these consumers have or consumers that could be likely impacted by the debate over interpretations have, it's not safe to rely on what you heard from these witnesses.  They are not in a position to speak to that.

Even more problematically, and frankly I was surprised to hear my friend make some of these comments, but we heard comments about, you know, in terrorem arguments about how Staff's interpretation would, as I believe he put it at the end, destroy an entire swath of the market.   I mean, even giving some leeway for rhetoric in the course of argument, there is no evidentiary basis that would support this kind of proposition.  There's no evidence before you that this would have a drastic impact on the market.  In fact, there's no reliable evidence before you that any others in the market even engage in the same practice, and the Board encouraged the parties not to go there in the course of the evidence, as you may recall.

So these kind of statements about the whole marketplace is going to fall apart if we do this, there is no evidence before you to support that kind of conclusion, not only on the retailers' side, but equally on the customers' side.  It's nothing but speculation as to how many customers could potentially be impacted like this.  Beyond the 101 contracts we have before us, it's total speculation as to the makeup of those customers.

Remember, just as a brief side note, that in this case originally in responses to demands for information, and this is all in the ASF, there were 141 customers that were originally identified as potentially being a concern, and that was whittled down to 101.  So it's obvious that some high-volume customers are just not going to have anything to do with this debate that we are having.  They are in a separate category that are clearly not going to be impacted one way or another.

Beyond speculation about the customers themselves, there's speculation about how those customers might react.  We haven't heard any direct evidence from any customer that getting the benefit of these protections would somehow dissuade them from entering into a contract.

We do have some evidence -- in my submission, rather self-serving from Active -- as to how they might react if such requirements were imposed, that they would no longer retail to certain people.  But at the end of the day, it's a far leap from that, even if we take it at face value to say that the whole industry sector is going to collapse.

So we heard rhetoric like that several times from my friend and I would very strongly caution the panel against hanging its hat on anything to do with that, because that record is simply not established in this proceeding.

`My friend took you to many, many cases.  I will make an obvious point:  None of them deal with consumer protection, except the last two, the Time case and the FSCO case.  The FSCO case, I mean it's a decision of a tribunal that operates in a different context and I don't think it has -- it's certainly not binding.  I don't think it's even very persuasive, in light of the Ontario Court of Appeal decisions.

I do want to deal for a moment with the Time case because of course that's a Supreme Court of Canada decision.  And if we go to that case just briefly to the same case that my friend took you to, which was tab 16, paragraph 102, it's very important because there was a gloss over what this case is actually deciding.  And it was presented as a proposition that, you know, consumer protection doesn't really matter and text trumps.

But if you have to look very carefully at what the text -- that's at least how I took it.  You have to look very carefully about what the regime here said, and it's very, very different than what our statute says.

At 102, the court is looking at the definition of consumer as a natural person, except where a merchant who obtains goods or service for the purposes of his business, and the court says, well, just based on that, we might look at consumer as not being constrained, as needing a contractual relationship.

But then in 104, they look at a specific provision that says this act applies to every contract for goods and services entered into between a consumer and a merchant over the course of the business.

So you have another provision in this act that specifically says, look, this act applies when consumers are getting into contracts.  Looking at those two provisions together, the court says, well, it doesn't make any sense to say it applies outside the context of contracts as well, because you have another specific provision speaking to the application of the act.

In the analogue in our case would be is if we had an additional provision saying somewhere that, you know, thresholds shall be calculated by a reference to aggregate consumption.  And if we had another provision in the ECPA that said that, I wouldn't have an argument to stand on in terms of consumer protection.  It can't get around language like this.

But the case doesn't go further than that, in my submission, in terms of overturning or changing the well-established principles that apply to consumer protection legislation as reiterated in the Harvey and Talon case.

My friend's attempt to distinguish the three Court of Appeal cases was basically on the basis that these cases involve definitions relating to regulated actors, rather than the definitions of consumers or people who would fall within the confines of the act.

First of all, that's -- in the case of the Louis case, which is the insurance context, that simply not true.  It does relate to which consumers get the benefit of insurance coverage.  But the broader point is that it's a distinction without a difference.  If an Act is effectively deciding who gets in and who doesn't, whether they do that by defining the term consumer or whether they do that by defining the term builder and then everybody who deals with a builder gets the protections, it makes absolutely no difference.  So that distinction does not in any way reduce the impact or the significance of those cases insofar as it relates to the interpretive issue before us.

My friend took you briefly to some Hansard excerpts and took words here and there from different people participating in the debate to try and weave together a thread of legislative intention.  I will just make the very simple point -- and I am not sure my friend would even disagree with this -- is that the best way to look for legislative intention is the statement of the responsible Minister.  That's the parliamentarian charged with ushering the bill in.  The principles of statutory interpretation are clear that that's the weightiest place to look in terms of Hansard, and so taking little reference to mother-in-law or what have you from later in the debate said by members of whatever party is not a useful way to try and capture legislative intent.

In the course of talking about his contextual argument -- and my friend may simply have misspoke here -- I believe he said that the legislature has used a list of words that they could have used in the definition of "consumer" elsewhere, and I believe in his list he included the word "location."  I just want to be clear that the word "location" is not anywhere else in the ECPA or the regulation, and that's not referenced anywhere in my friend's opening statement.

So he may have been referring more broadly to types of locations or what-have-you, but I just want to be clear on that point.

And finally, the issue that, Madam Chair, you talked about at the end with your question to my friend about, you know, what can we make or what should we make, if anything, of the potential consequences of the, let's call it the other customers' problem, signing up under the same contract.  We already discussed that.  I don't want to go over it again.  But just on the -- in terms of what you can make of it, in my submission --


MR. MONDROW:  Madam Chair, this was part of my friend's argument.  This isn't reply.  He is the one who raised this issue.

MR. SAFAYENI:  Actually, I believe it was in response to a question from the Panel, but in any event, I am talking now about the relevance of it.  I am not talking about the substance of it.  So if I could just continue.

The relevance of it, my friend raised a point that was not a new point about the fact that you have rule-making powers and you can deal with it in other ways.  None of that detracts from the fact that it is part of the context and the consequences of interpreting the words of this provision, and under the basic principles of statutory interpretation that we have both talked about ad nauseam, it's entirely appropriate for you to consider that as part of the interpretive exercise, and the fact that there may be other ways of dealing with similar problems does not detract from that, your ability to consider it.

Thank you, Madam Chair, and thank you to the Panel.

MS. LONG:  Thank you.  All right.  That concludes this portion of the hearing.  Thank you, gentlemen, for your very thorough submissions today.  Thank you.
--- Whereupon the hearing concluded at 1:15 p.m.
87

