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No undertakings were filed during this proceeding.

Tuesday, April 10, 2018
--- On commencing at 9:31 a.m.

MR. QUESNELLE:  The Board sits today on the matter of a motion by Ontario Power Generation Inc. more commonly referred to as OPG.  The motion has been filed pursuant to rule 40 of the Ontario Energy Board's Rules of Practice and Procedure for an order or orders to vary the decision and order EB-2016-0152.

OPG filed an application on May 27th, 2016, under section 78.1 of the Ontario Energy Board Act seeking approval for changes in payment amounts for the output of its nuclear generating facilities and most of its hydroelectric generating facilities.  The request sought approval for nuclear payment amounts to be effective January 1, 2017, and for each following year through to December 31st, 2021.  The request sought approval of hydroelectric payment amounts to be effective January 1, 2017, to December 31st, 2017, and approval for the hydroelectric payment amounts setting formula for the period January 1, 2017, to December 31st, 2021.  The OEB assigned the application File No. EB-2016-0152 and issued its decision and order on the -- on December 28th, 2017.

On January 17th, 2018, OPG filed a Notice of Motion to review and vary the decision in relation to the approval of an effective date of June 1st, 2017 for new payment amounts rather than the January 1st, 2017 effective date requested in OPG's application.  Provision was made for submissions on the threshold question of whether the matter should be reviewed as well as the merits of the matter.

We've received written submissions from OEB Staff and the parties to the original application, and today we will hear oral reply submissions from OPG.

My name is a Ken Quesnelle.  I'll be presiding today and with me Board members Allison Duff and Lynne Anderson, I will take appearances now, please.
Appearances:


MR. SMITH:  Good morning, members of the Board.  My name is Crawford Smith I appear as counsel to OPG.  With me is my colleague Aria Laskin from Torys.  Also with me, to my right, is Sabah Zeda from OPG and, to my left, Brenda MacDonald, who I had introduced as the new VP of regulatory affairs for OPG, and Mel Hogg also of OPG.

MR. QUESNELLE:  Thank you, Mr. Smith.

MR. RUBENSTEIN:  Mark Rubenstein, counsel for the School Energy Coalition.

MR. QUESNELLE:  Good morning, Mr. Rubenstein.

MR. YAUCH:  Brady Yauch on behalf of Energy Probe.

MR. QUESNELLE:  Mr. Yauch, thank you.

MR. MILLAR:  Good morning, Mr. Chair, members of the panel, Michael Millar, counsel for Board Staff.  With me are my co-counsel Ian Richler and Violet Binette

MR. QUESNELLE:  Thank you, Mr. Millar.  Mr. Smith, whenever you are ready.
Submissions by Mr. Smith:


MR. SMITH:  Thank you, members of the Board.  Before I begin, I have a compendium that I hope you have.  It's in yellow, and I believe your copies should be double-sided, and perhaps we could mark that as an exhibit.

MR. QUESNELLE:  Okay.  Thank you.

MR. MILLAR:  It's Exhibit KM1.1.

MR. QUESNELLE:  Thank you.
EXHIBIT NO. KM1.1:  Compendium of OPG

MR. SMITH:  Your introduction to today's proceeding dispensed with any need for an overview of the requested relief that OPG asks for on this motion and the need to set out the timeline.  So let me dive right into our submissions, particularly bearing in mind the Board's procedural order.

By way of structure, in reply, I intend to make four arguments, and in making each of these arguments, I will address parties' submissions, those parties who are opposite to OPG's position on the motion.  First, we say that in setting an effective date of June 1st, 2017, the Board failed to consider whether the payment amounts it established were just and reasonable for the entire period in issue, that is, all of 2017.  We say, in doing so, the Board failed to consider key factual evidence that, had it turned its mind to that evidence, would have established that the amounts were not just and reasonable for the period January 1 to May 31st, 2017, the period prior to the June 1 effective date.

Second, we say that, in rendering its decision, the Board unreasonably, and by implication, introduced a procedural requirement for OPG to file payment amount applications at a date that is both far earlier than published guidelines and, we say respectfully, impossible to meet.  It misapprehended key facts in finding that OPG could have and failed to expedite the progress of this proceeding.

Thirdly, we say the Board unreasonably considered the impact of the payment amounts, that is, the new payment amounts, on consumers as a basis for determining the effective date.

And, fourth, we say the Board unreasonably relied on the importance of payment amount certainty even though interim rates had been set, and, as such, consumers had no reasonable expectation of certainty with respect to the final amounts.

Let me begin before addressing each of these four errors in turn by level setting what this motion is about and what it is not about.  A number of parties in their submissions say that, according to OPG, the OEB, you, have no discretion with respect to the effective date.

And a good example is AMPCO at paragraph 38 of their submission where they say exactly that.  That is not, nor has it ever been, OPG's position on this motion.  We say that characterization of our position is a straw man.  The OEB has discretion in determining and applying its own methodology in fixing rates.  That is exactly what the Supreme Court of Canada said in the OPG case.  I will come back to that.

We don't say that that discretion is or in any way should be curtailed.  We do say that, in this case, that direction was exercised inconsistently with the overarching obligation to set rates that are just and reasonable at all times and the obligation to consider relevant facts, including the OEB's own guidelines and requirements.  And I say it's important to bear the consideration of what our motion is about and what it's not about when thinking about our submissions and party opposite submissions because, respectfully I say, they are trying to attribute an implication to OPG's motion that could have considerable impact on the way in which the OEB goes about its business, but we say is not a fair characterization of our motion or the impact of our motion.

So let's turn to the first issue.  In its decision, the OEB set rates based on what was just and reasonable for the entire period starting in January 1, 2017.  You see that from the structure of the decision after you move past the overview of the decision and the overview setting out the structure of the decision.  Paragraphs, roughly, 3 to 11 set out the Board's consideration of what constitutes just and reasonable rates going about its job in the usual way, allowing cost recovery where appropriate, disallowing cost recovery where the Board determined that disallowances were appropriate.

But at paragraph 12, the implementation section, the Board only introduced those rates starting at June 1, 2017, thereby setting rates for the January to May period at what we have called the existing payment amounts in our submission.

Those are amounts which the Board had already determined were no longer just and reasonable.  We say that the OEB was required and failed to consider whether the existing payment amounts, those for the first five months, would result in just and reasonable payment amounts for that period, and this was an error in principle.

And had the Board turned its mind to the just and reasonable standard, it would have determined that those rates were not, due to, as I will come to, the significant reduction in nuclear production over that period, facts which were not averted to in the implementation section, but which were well known to the Board and a feature of the record in the proceeding.

So this raises two related considerations.  The first is, what are just and reasonable rates?  The second is, when must rates be just and reasonable?

And on that basis -- or, sorry, in relation to both points, the law is clear.  The Supreme Court of Canada has established that utilities must have the opportunity to recover their reasonably incurred costs at all times.  And you can see that in our compendium at tab 4.  This is the ATCO Pipelines decision.  The case was argued at the same time and on the same day as the OPG case was before the Supreme Court.  Our case was in the morning, the ATCO case was in the afternoon, the decisions were rendered at the same time.

And you will see on page, it's the second page, paragraph 61, we have only included an excerpt of the decision.  You should have the entire decision in our motion record.

Paragraph 61:
"As discussed above, a key principle in Canadian regulatory law is that a regulated utility must have the opportunity to recover its operating and capital costs through rates."

And then there is a cross reference to the OPG case that's the OEB reference at paragraph 16:
"This requirement is reflected in the EUA and the GUA, as these statutes refer to a reasonable opportunity to recover costs and expenses so long as they are prudent."


A regulator must "determine whether a utility's costs warrant recovery on the basis of their reasonableness -- or, under the EUA and GUA, their 'prudence.'  Where costs are determined to be prudent", the regulator "must allow" the utility "the opportunity to recover them through rates."


"The impact of increased rates on consumers cannot be used as a basis to disallow recovery of such costs.  This is not to say that the Commission is not required to consider consumer interests.  These interests are accounted for in rate regulation by limiting a utility's recovery to what it reasonably or prudently costs to efficiently provide the utility service."  In other words, "the regulatory body ensures that consumers only pay for what is reasonably necessary."

And just so you understand the flipping back and forth between the use of the words "prudence" and "reasonableness," the Alberta statute talks about prudence, our statute talks about just and reasonableness, but when you read the two cases together you will see that the Court does not distinguish between reasonable costs and prudent costs.

Also, we have given you at tab 5 the decision of the Supreme Court of Canada in the Bell Canada case.  The CRTC also has an obligation to set just and reasonable rates. And you will see over on page 1740, on the left-hand side at the bottom of the page, the paragraph beginning "it is obvious."

Halfway through that paragraph, it begins "the appellant."  You should see that in the bottom left-hand side:
"The appellant is not even bound by the relief sought by such applications and may make any order related thereto provided that the parties have received adequate notice of the issues to be dealt with at the hearing."

And this is the important part:
"Were it not for the fact that the appellant" -- who is the CRTC -- "has the power to make interim orders," as you do, "one might say that the appellant's powers in this area are limited only by the time it takes to process applications, prepare for hearings, and analyse all the evidence.  However, the appellant does have the power to make interim orders and this power must be interpreted in light of the legislators' intention to provide the appellant with flexible and versatile powers for the purpose of ensuring that telephone rates are always just and reasonable."

So we say that, based on those cases, the law is clear.  Just and reasonable rates are those that allow the utility a reasonable opportunity to recover its reasonable costs, or prudent costs, and those rates must be just and reasonable at all times.

Now, in its submissions, SEC takes that proposition on at paragraph 28.  It says that rates do not need to be just and reasonable at all time.  Respectfully that argument runs directly contrary to the Supreme Court of Canada's guidance in the cases I have just taken you to.

Now, that is not to say that the Board is required to adjust rates on an hour-by-hour, day-by-day, week-by-week basis.  Nobody is saying that.  That's practically not achievable in any event, and suggestions that we are saying that are misplaced.

However, it is to say that you are required to approve rates based on a forecast that provides utilities with the opportunity to recover their reasonable costs over a given period, and you not permitted, we say respectfully, to impose rates that prevent utilities from recovering their reasonably incurred costs.

And that is precisely what happened here.  Because of the delayed effective date, there is -- there's no other way to see it but a denial of cost recovery for the period from January to May.

But, again, none of that takes away from your discretion with respect to the methodology for selecting rates or even that rates may fall within a reasonable range.  A number of parties say just and reasonable rates fall within a reasonable range.  We agree.  There is no magic eight ball, colloquially, as to what the right number is.

It may be appropriate for costs, operating costs, to be disallowed by a 5 percent, that could be reasonable.  On the same facts you might reach the conclusion that 7 or 8 percent is reasonable.  That's certainly within the scope of just and reasonable rates.  But that is not what we are talking about here.  We are talking about an apriority disentitlement to costs from January to May, which the Board had otherwise considered in other aspects of its decision.

So we agree with intervenors like CME that just and reasonable rates may exist within a range.  We agree that you have discretion over the setting of rates.  But that discretion and power must be exercised for the specific purpose to ensure rates are at all times just and reasonable.

So if you determine what are just and reasonable rates for a given period, those rates must apply for the entire period.  You do not have the discretion to implement rates that are not just and reasonable for a given period, or not to consider whether rates are just and reasonable for a given period, as we say the Board did here.

Now, AMPCO argues in its submission that we are conflating the concepts of revenue requirement and just and reasonable rates by ignoring the role of prudence.  That suggestion is entirely inaccurate.  There was simply no finding of unreasonableness or imprudence with respect to OPG's costs, at least as it relates to the question of effective date.  Instead, the OEB determined the reasonable level of costs for the whole period, but simply denied OPG recovery for the January to May period.

Let me just deal with the issue of discretion a bit more.  Staff and AMPCO, amongst others, say that OPG's argument leads to the conclusion that, once interim rates are set, you lose all discretion as to the effective date.  Having made this assertion in its material, OEB Staff go on to say that the OEB was not legally required to approve January 1 as the effective date, as though that were OPG's argument, and Staff relies on the Board's decision in the EB-2013-0321 decision in support of that proposition.

Let me say two things in response to that.  First, the case is of no assistance for at least two reasons.  Factually, it's different.  OPG filed an incomplete application in that case by its own admission, a point I'm going to come to when I talk about the material facts in issue in this case.

Second, the case is also of no assistance given its timing.  The decision was rendered before the Supreme Court of Canada's decision in the ATCO and OPG.  Those decisions clarified the statement in Bell that any discrepancy between interim rates and final rates may, as opposed to must, be reviewed and changed by the second -- by the final order.

Second overarching response to Staff's submission and AMPCO's submission, and more to the point, that isn't really OPG's position, in any event.  As I have said, rates must be just and reasonable for the whole period, but that does not require the OEB to set the same rate for the entire period.  It is no longer open to the OEB to simply set as final the existing payment amounts for a portion of the interim rate period without any consideration of whether those rates are still just and reasonable.

So let me put the matters as plainly as I can.  You can still consider and approve rates based on a perceived utility delay, but not in the way it was done in this case.  We agree with Staff that an interim order should not automatically, as Staff say, shield an applicant from its own incompetence or wrongdoing.  We don't take them to be saying that there was incompetence or wrongdoing, because as you will remember, Staff's submission in the hearing itself was that January 1 was an appropriate effective date.

We have never said, however, that an applicant should be shielded from its own incompetence or wrongdoing or failure to follow published guidelines.  In that respect, our argument doesn't fetter your discretion.  If the OEB is inclined to sanction a utility for filing a late or flawed application, it may do so.  Our argument recognizes the scope of that discretion.  The issue isn't whether you can consider a utility's conduct in setting rates -- you can -- but how and when you may do so.  The requirement to set just and reasonable rates for the whole period does not curtail your discretion.  It frames how that discretion must be exercised in accordance with the act and the guidance from the Supreme Court of Canada.  We agree that you can take conduct into account, but you cannot, cannot set an effective date later than the dates -- than the date when the rates were declared interim if, in doing so, you do not take into consideration whether the stub period in this case, January to May, produces rates which are also just and reasonable.

In order to comply with the Supreme Court of Canada's guidance, any consideration of utility conduct must form part of the broader just and reasonable assessment for the entire operative period.  It's not open to you to decide the rate for January to December for the full period, but only make rates effective June 1.  It is open to you to consider January to December, but have in effect two rates for two periods if you conclude that rates for both periods, bearing in mind the variety of factors available to you in the exercise of your discretion, which are incredibly broad, as the Supreme Court of Canada has said, and reach the conclusion that rates for the January to May period are just and reasonable and the rates for the June to December period are just and reasonable.  But that didn't happen here.  But that is an open route for you, and that is why we say that the in terrorem arguments that are being made against us have no application.

Now, let me just say before moving on that CME and SEC both say that our argument raises issues about the procedural right to be heard with regard to the setting of interim rates.  And the Board here, by way of reminder, set interim rates without hearing from parties about whether or not that was appropriate.  SEC -- and the Board does that in a number of other instances that we are all aware of.

SEC and CME say, “Well, that's a problem because we weren't given an opportunity to be heard on the setting of interim rates.”  That submission, however, leverages entirely off of the earlier straw man that our position requires an effective date of January 1 and new payment amounts to have applied all the way from January 1.  And as that isn't our position, that argument by them goes nowhere.  It is, of course, open to you to set interim rates and later consider whether rates for the entirety of the interim period are just and reasonable, as I spent some time just talking about.

Let's turn to the next issue.  We say, under our first error, that the OEB either misapprehended or failed to consider material facts during the interim period.  We say that, if the OEB had considered whether, during the interim period or the period of the existing payment amounts, whether it considered just and reasonable rates for that period, it would have determined that the existing payment amounts could not be just and reasonable for that period.

First, looking at production alone, the existing payment amounts were based on a production forecast that included four operating units at Darlington.  The existing payment amount simply did not take into account the material fact, undisputed material fact, in fact, the fact that occupied many days of the hearing, that one of Darlington's units, Unit 2, had been out of service since October, mid-October, 2016.  The evidence established that this closure had a material impact on OPG's revenue, no surprise there, for 2017.

Second, as it relates to production, the existing payment amounts were based on a different forecast of the production at Pickering.  As the 2017 production forecast for Pickering, approved by the OEB in this proceeding, included 140 days of additional outage days for Pickering extended operations compared to the 2016 budgeted production amount.

And to get a sense of the materiality of production taken as a whole, we have included in our compendium at tab 7 a document from the record, drivers of deficiency.  Now, this won't be absolutely precise, but it's more than close enough for these purposes.

If you turn to page 6 of 7, it's at the back.  You should have Exhibit 1, tab 3, schedule 4, page 6 of 7, chart 1, "Nuclear Deficiency."

And you'll see, I hope, under line 2, "Lower Production."  And you will see a figure in the first column, 2017.  That is showing you a figure of $575 million, which is the revenue shortfall at existing payment amount, so the 0321 payment amounts, as a result of lower production, which is overwhelmingly driven by Darlington and Pickering extended ops.  And you have a figure of $575 million; now that's a full-year figure.  This is why I say it won't be precise.  But if you take five-twelfths of that figure, you are at roughly $240 million.

We know that OPG's OEB materiality threshold is $10 million.  So we are talking about a number that is some 20 times over the materiality threshold for OPG.

Now, in its submissions, what does Staff say about this?  They recognize the vast difference between OPG's forecasted and actual revenues for 2017, in light, in particular, of the Darlington closure.

They say, however, that the fact that this deficiency was not addressed by the OEB, presumably on its own motion, or OPG in late 2016 somehow refutes OPG's argument.  And we say, respectfully, this is a non-argument.  OPG did not file for 2016 rates.  And what we are talking about is a Darlington closure in mid-October 2016.  So you are looking at less than two months of revenue at the tail end of 2016, a time when OPG had not filed for rates but was in the midst of preparing this application.

The salient point is that the Board did have the opportunity here, and the obligation to ensure that rates were just and reasonable from January 1 onwards in light of this production change, which was a feature of the evidence, and it did not do so.

So we say that, when you look at Darlington and Pickering outage days, the existing payment amounts could not have met the just and reasonable standards; they were based on an out dated nuclear production level that was found by the Board not to be feasible for January 1 to May 31, 2017.

Let me then turn to what we say is the second error that the Board made, what we have described in our submission as introducing a procedural requirement and a finding that OPG was responsible for delays in filing the application.

We have included, and I will go to it later, but so that you have it, we have included at tab 1 of our compendium an excerpt dealing with -- an excerpt from the decision in this case, 0152, the section dealing with the implementation date.

In a nutshell, there the OEB effectively determined that OPG was partially responsible for failing to follow an as-yet-undisclosed procedural requirement to file its applications well in advance of published guidelines and previous practice.

We say that that determination was based on a misapprehension of certain key facts.  Contrary to parties' submissions here, it was inconsistent with the requirements of procedural fairness for the Board to introduce this procedural requirement for OPG that has never been articulated in any previous decision or policy document that relates to OPG.

We say, frankly, it was impossible to meet and was inconsistent with the Board's obligation to ensure that its procedures provide for the highest degree of procedural fairness.  And on that point, please make a note we have given you the Rogers Communication decision; it can be found at Tab 14 of our compendium.

So let's dive into the facts, if we can.

So in its decision, Tab 1 of the compendium, page 158, under the section "Findings."

MR. QUESNELLE:   Mr. Smith, can I just take you back for a moment.

MR. SMITH:  Yes.

MR. QUESNELLE:  Under tab 14 you spoke of a Rogers decision.

MR. SMITH:  Oh, I'm sorry.  Tab 8.

MR. QUESNELLE:  Okay, thanks.

MR. SMITH:  My apologies.  It's footnote 14 in my submissions.  You may not have known that, because they are mine.

MR. QUESNELLE:  Okay, thank you.

MR. SMITH:  Tab 1, Findings.  This is from chapter 12 of the decision dealing with the implementation date.  And you will see that there, in the second paragraph, the OEB observes that, according to OPG, and it's the second sentence, if it had filed prior to May 27, 2016, which was the filing date, it would not have been able to include the 2015 audited financial statements, the release quality estimate for DRP, the final business case for PEO, Pickering extended ops, the amended Bruce lease agreement, or the amendment to O.Reg. 53/05.

The Board said, in rejecting OPG's explanation for why a May 2016 application date was reasonable, the OEB noted that completion of some of these items, not all, but some of these items was largely in the control of OPG.

Now, I just wanted to step back and look at what OPG in fact said, because this statement by the Board as to OPG's submission and why it could not have filed earlier is incorrect.

We have our submission in reply at tab 18, so we have excerpted pages 282 and 283 of our reply submission.  There you will see that implementation date was a contested issue, no surprise there.

If you look at line 17, members of the Board, at page 282:
"The remaining parties that take a position on this issue oppose OPG's request."

And this is the important part:
"SEC, for example, goes so far as to say that Staff's position amounts to giving OPG a free pass."

They're commenting on OEB Staff's submission.
"It", SEC, "argues that the effective date should be the first of the month following the payment amounts ordered.  SEC estimates this date to be 461 days after the application was filed.  SEC and others that adopt its position justified their argument by reference to the OEB's decision in the 0321 and the time between the filing and effective dates in that case.  Their argument should be rejected."

Here's what OPG said, and it was in direct response to SEC's 461 days:
"Filing the application 461 days in advance of January 1, 2017 would have meant a filing date of approximately mid-October 2015.  Realistically, OPG would have had to prepare and compile the application through the spring and summer of that year at that time.”

And then you see the list of items that the Board refers to in its decision.

So OPG was not saying what drove the May filing deadline was the list of items enumerated by the Board.  What we did say was we could not have filed in October of 2015 because these items wouldn't have been available.  And, of course, people involved in the preparation of applications know that, if you're filing in October, you are working on these things in the summer, and none of these things would have been available.

So the submission that the OEB points to in its argument was a submission that was directly responsive to an argument by SEC about the filing date.  These were not reasons, with an exception I'll come to -- these were not reasons why OPG could not have filed earlier than May 2016, and we weren't -- we weren't saying that.

As we say in our submission, the release quality estimate for DRP and the business case for Pickering extended ops were completed in November 2015.  They didn't drive delay past January 1, 2016.  We have never said that they did.  That's a misframing of the issue.

Now, the remaining issues that are cited by the Board were not within the exclusive control of OPG.  So OPG didn't control the timing of the Bruce lease agreement.  That's a provincial matter.  That impacts both Bruce lease net revenues and nuclear waste liabilities.  Those issues occupied a huge amount of the time in this case.  And obviously OPG does not control the legislature's or the executive's decision with respect to the timing of changes or any changes to O.Reg. 53/05.

But most fundamentally and relevant to this motion is the timing of OPG's audited financial statements, both for the business as a whole and for its proscribed facilities, because the Board requires, as a result of its decision in itself 2010-0008 decision and the filing guidelines, that OPG file audited financial statements, including audited financial statements for its proscribed facilities.

We say, contrary to Staff and SEC's submissions and well as others, it would not have been reasonable for OPG to file the application any earlier than it did, knowing that a substantial update would be required when the audited financial statements subsequently would become available.  Audited financial statements are a fundamental component to OPG applications.  Information from the statements is used throughout the evidence and the application.  Audited balances are a prerequisite to seeking to clear deferral and variance accounts.  And one of the things the Board said in 0321 was that OPG should cease the practice of filing payment amount applications and separate deferral and variance account applications, which it had done previously, and that those applications should be brought together, as OPG did here.

Now, what people say is that the OEB's guidelines contemplate the filing of unaudited financial materials and subsequent updating.  I say two things in response to that.  First, it may be that, absent direction I will come to in a minute, that would be open to OPG strictly speaking under the filing guidelines, but it would do nothing to advance the prosecution of the application.  It would mean OPG files; it has a placeholder, but the actual prosecution of the application through interrogatories, technical conference, and a hearing date, couldn't happen until the application had been updated when the financial statements, audited financial statements, become available.  So, at best, that argument leads to a placeholder and not any material change in the conduct of the application, which is what we should be concerned about.  Rather than the form of the filing, we should be talking about the substance of the timing.

But, second, it ignores relevant history that relates to OPG.  In 2013-0321, OPG filed what the Board held to be an incomplete application.  That late filing was held against OPG, which we do not criticize in the setting of the effective date.  And the Board said to OPG at the time what was incomplete and what it would do with the processing of the application.  And that's important.  Why?  Because the Board pointed specifically to the filing guidelines and the need for audited materials.  And you will see that at our tab 10.

So you have the filing guidelines behind tab 9, which talk on page 9 about background financial statements.  And then you have a letter at tab 10.  And, at tab 10, this is a letter dated October 25, 2013 addressed to Colin Anderson, director, Ontario Regulatory Affairs.  The Board had completed its preliminary review of OPG's application for payment amounts that had been filed on September 27, 2013, and then the Board goes on to say:
"Our preliminary review has identified certain sections that do not comply with the filing guidelines."

And then these are enumerated if you turn over page 2 of the letter.

Page 9, on the left-hand side, middle box on the left-hand side:
“Audited prescribed generation facilities financial statements for the historic years.”

And it observes the requirement, and it also observes OPG's statement made in its initial application as to what it would do:
"OPG is preparing a set of standalone annual consolidated financial statements for the prescribed facilities in accordance with US GAAP for the year ended December 31, 2012, with comparative information for the year ended December 31, 2011."

Now, this is the point that SEC and staff make:
"At the time of filing, the audit of these financial statements have not been completed.  After the audit has been completed, these financial statements will be filed as Attachment 2 to this exhibit."

So that was the approach that OPG was proposing.  That was the approach it believed then was consistent with the filing guidelines.  Go to the third page of the letter, last paragraph:
"Today the Board has issued a letter of direction and Notice of Application.  The timing of any further procedural steps will be dependent on OPG's response to the items noted in this correspondence.

And here's the punchline:
"Specifically, the Board does not intend to proceed with further procedural steps beyond notice until such time as the updated depreciation study and audited financial statements for the proscribed generation facilities for the historic years are filed with the Board."

That is the direction that the Board gave to OPG in that case, and respectfully I say it was entirely appropriate for OPG in this case, as the Board would expect of any responsible applicant, to follow specific direction the Board had given to that utility.  And here the Board had said we say unequivocally what the Board's expectations were in order to process an application and to not just accept the receipt of it, but to move it forward.

Taken as a whole, we say OPG could not reasonably have filed its application substantially earlier than it did.  OPG, like at least every applicant I can think of, is on a calendar year for its financial statements.  That means that its audited financial statements for the most recent historical year are not available until March of the following year.  So that's March of 2016, here.

The absolute earliest we say that OPG could have filed its application would have been at some point in April of the bridge year.  That is at the absolute earliest.  But when you consider everything else that was going on with the application and the implications of those financial statements, we say the May filing deadline was more than reasonable, particularly given some additional guidance and past practice that I will refer to.

So what happened here?  The OEB determined that a total of 371 days from application to implementation date was reasonable.  In order to secure a January 1 effective date, using the 371 days, OPG would have had to have filed its application by or before December 28, 2015.  And we say, in light of the filing guidelines and the OEB's direction in 0321, that was not possible.

Another factor the Board pointed to was complexity.  We say that OPG should not be penalized for the complexity of the application.

First, while OPG filed a complicated rate application, and we do not suggest otherwise, we do not agree that the complexity of the application somehow disentitles a utility to reasonable cost recovery.  Nowhere will you see, in any consideration of what constitutes just and reasonable rates, complexity as a relevant factor.

We also say, in any event, that OPG -- it is not appropriate for OPG to bear the risk of a complicated application where complexity is inherent in the nature of the application and, we say, driven by filing requirements.

And it's important to bear in mind that this application was filed as a five-year application expressly at the direction of the Board, which the Board in this case indicated and commended OPG for having responded to specific direction to do two things, file for the first time a custom IR application for its nuclear payment amounts, which it had never done before; and, second, to file a five-year application for hydroelectric payment amounts, something it had never done.  And something the Board had never done before, either, because the Board had never regulated a generator before.  OPG is the only regulator it does regulate either on a custom IR framework or on a price cap framework, so this was the first time doing that.

And OPG did everything we say in its control to streamline and simplify the complexity of the proceeding.  It met all filing deadlines, even though the volume of data was higher, as the application covered five rather than two years.  And, second, OPG had no control over the review of DRP and Pickering extended operations, both of which were a direct response to government policy and included changes to O.Reg. 53/05.

It endeavoured, OPG endeavoured to simplify the review by filing comprehensive evidence as part of its application, and as we know that evidence was ultimately accepted by the OEB.

Now, let me just say that, in any event, OPG's applications are inherently complex, and this has always been the case.  Each of its applications, when you step back and look at them, are complex in their own way.  0321 had to deal with the Niagara tunnel, which was then by far the largest project ever to come in to rate base.

The first application in many respects, I think it's fair to characterize that as at least as complex as the 0152 case.  Why?

Every issue in that case was a question of first impression.  So, it's the first time the OEB had ever regulated a generator; Darlington, Pickering, hydroelectric ops were regulated and considered for the first time; nuclear liabilities, which took up a considerable amount of time and is perhaps one of the most difficult issues in any OPG case, were addressed for the first time; O.Reg. 53/05 had to be addressed raising important issues of interpretation and application.

And if you look at the timeline in that case, it's instructive.  The application was filed on November 30, 2007; OPG sought an effective date of April 1, 2008.  The complexity of the application was not held against OPG and the OEB approved an April 1 effective date, even though the application decision itself was not rendered until November 3, 2008.

Other applicants also have complex applications, each in their own way.  Toronto Hydro, when it filed its custom IR application from for rates from 2015 to 2019, that was the first LDC custom IR application involving the RRF.  And, again, the Board there held to a January 1 effective date.

But let me say this about complexity:  It's inherently subjective.  And when you look at complexity as a factor, and you have regard to past practice and published guidance by the OEB, complexity cannot be a relevant consideration in denying cost recovery.

Parties are entitled to take into account regulatory past practice or the regular practices of administrative decision makers.  We have given you a number of cases in support of that proposition; the Apotex case and the CUPE case, as well as the Baker case, all of which are in our motion materials and excerpted in our compendium.

If you look at past experience for OPG, the Board's published guidance, which it has said applies to OPG, is that it would take 235 days for oral hearings from application to decision.  OPG's entitled to look to that.

Now, even if its previous cases exceeded the 235 days, which they did, the experience is instructive and, we say, a relevant consideration that the Board ought to have taken into account.  In its three previous or prior payment amounts applications, OPG experienced proceedings that took an average of 245 days from the filing of the complete application until the filing of reply argument and an average of 80 days from the date of reply argument for the OEB to issue its decision.

So even where an application required over 235 days, if OPG complied with OEB guidelines and deadlines, which it did not do in 0321, the application duration did not prevent the OEB from approving the requested effective deadline.  And you have at the back of the PWU's submission a table which we say is instructive, which sets out the amount of elapsed time in this case compared to previous cases.  You will see that the period of time between the date of the decision in past cases, the date of closing of the record, and the decision was on average 80 days.  Here, it was 192 days.

I say that not to be critical of the Board, because what it had to do was difficult.  It was a large record with a considerable amount of evidence.  I don't suggest otherwise.  But it is to say that that is not a basis, because clearly that's not within OPG's control to disentitle it to cost recovery, which is a feature of just and reasonable rates.

Let me turn, then, to the third error.  We say that the Board erred in considering the impact of payment amounts on customers.  I read to you the ATCO decision at paragraph 61.  That decision confirms, lest there have been any doubt coming out of the Federal Court of Appeal's decision in a TransCanada case going back to 1994, that the OEB may not disallow recovery of reasonable costs or a fair return, which itself is just a cost, on account of concerns for the resulting impact on consumers.  And we say the Board, in having regard to the impact of new payment amounts on consumers, did exactly that.

Now, that's not to say that consumer interests are not relevant in rate setting.  So contrary to the submissions of AMPCO and SEC, we are not saying that consumer interests are irrelevant.  They do form part of your consideration of the level of rates that are just and reasonable for the utility and consumers.  So as the Court said in ATCO, the regulatory body ensures that consumers only pays for what is reasonably necessary.  However, once the Board determines the reasonable level of costs, as it did here, the utility must be afforded the opportunity to recover those costs, and customer impact is not a permissible bar to that recovery.  It may mean rate mitigation by spreading the period of time over which new payment amounts may be recoverable, which, as the Board will be aware, is a common feature of Board decisions.

There's also no basis for distinguishing the Bell decision, which I took you to at the outset, or earlier in our submission.  SEC says that the Supreme Court of Canada's guidance in Bell is not applicable in the current case because the Bell case involved an adjustment downwards from interim rates to final payment rates as opposed to upwards.  And I say that's true in that that's what that case concerns.  But cases aren't about, at the Supreme Court of Canada, aren't fact-specific.  They are about principle.  And the principle is clearly articulated in the decision.  And there is nothing in the Supreme Court of Canada's articulation of the principle that leads to conclusion that its decision, as a matter of law, would have been different if the adjustment were going upwards as opposed to downwards.  And, indeed, it's obvious that that point would be wrong because of what constitutes just and reasonable rates, which is the permission to the utility to recover all of its reasonably incurred costs, whether those costs lead to an upwards or downwards adjustment.

Fourth and last error that I intend to touch on in my submission, we say that the Board erred in its consideration of rate certainty when rates were inherently, as a result of the Board's decision, uncertain.  So ratepayer certainty, we say, is an impermissible factor to consider in the context of interim rates.

What has the Alberta Court of Appeal said on the point, when a rate is applied retroactively, the key question is:
"Were the affected parties aware that the rates were subject to change?  If so, concerns about predictability and unfairness... become less significant."

There is no question here that parties were advised of two things.  First, through the notice, they were advised of the nature of OPG's application and the requested payment amount increase.  That's the purpose for notice.  The effective submissions on -- contrary to OPG is to say that the notice requirement is meaningless.  That absolutely cannot be correct.  You have an obligation to publish a notice and a notice that is informative to customers.  Why?  So that they can participate and they know the potential impact of your decisions.  And here that means people were put on notice of what OPG was asking for.

And, second, rates were declared interim.  And that means, as a matter of law, and consumers are taken to know as a matter of law, that rates are inherently subject to change.  They may stay the same; they may not.  That's exactly what you are telling individuals, the public, when you publish publicly your interim rate order.

Effectively, SEC is saying that the OEB should disregard the notice provided by interim rates because most consumers do not understand what this means.  That's their submission.  Frankly, that is contrary to the express guidance from the Courts, and it's contrary to common sense.

Those are the errors we say the Board made.  We say that those errors were material, and if those errors were corrected, the decision would be different.  We have asked for relief as set out in our Notice of Motion.

Let me just touch very briefly on a couple of points in reply as it relates to the threshold test.  Obviously, we say that we have satisfied the threshold test that the OEB misapprehended material facts.  I rely on the submissions I have made and our written submissions.

A number of parties argue -- intervenors, not Board Staff -- argue that OPG has failed to meet the threshold test, as it has repeated arguments that were made in 0152 in reply or that were made in previous cases.

Now, in addition to being factually inaccurate, as I will come to, those simply misapprehend those submissions, misapprehend the threshold test.

Let me just deal, first, with the suggestion that OPG made a number of these arguments in its reply argument and, to a certain extent, although not entirely because obviously we didn't have the Board's decision, OPG did.  But the whole purpose of a motion to review and vary is to give this panel the power to review and vary errors in a previous decision.

Many of the same issues from the initial decision will necessarily arise.  The novelty of an argument is not the determining factor of whether the standard is met.  The question turns on the original panel's treatment of that argument, and the relevant evidence.  And if the decision was tainted by error, factual or mixed fact and law, that standard, we say, is met.

And if it is, then the parties may and often do make a number of the same arguments that they made at first instance and, frankly, you would hope so.  You would hope that they have identified the issues and that they would make the argument at first instance.

Now, people in making this argument cite to NGEIR; frankly, that submission completely misunderstands the decision because what the Board said there is that there must be an identifiable error in the decision rather than just reargument of the case.

Again, the focus is on the correct necessary of the decision and not the content of the argument.  In fact, on another motion to review and vary in EB-2014-0369, the Board said it is not inappropriate to repeat arguments on a motion to review and vary when, as here, in that case it was OPG, OPG asserts that errors had been made in the initial decision.

So we say that is a non-argument by parties opposite to us.

MR. QUESNELLE:  Mr. Smith, can I just tease that out a little bit.  I just want to make sure I am catching you.

When you say the correctness of the earlier decision, is it the correctness or the -- an error in the facts that the decision was based on as opposed to the decision itself?

MR. SMITH:  Well there has to be an identifiable error in the decision, and that, once that identifiable error is pointed out or identified and the panel is directed to the relevant considerations, we say factual or mixed fact and law, then the Board has to be satisfied that correcting for that information could lead to a different result.  That's how the threshold test works.

MR. QUESNELLE:  I am trying to make a distinction, or see if there is a distinction, between a standard of review in the context of use of correctness versus reasonableness and the threshold test.  I wonder if you could help me there.

MR. SMITH:  Well, that's always tricky any time you are engaged in the standard of review.

The OEB's decision is the -- as I understand the Board's jurisprudence, including a recent motion to review and vary in which there split decision of the Board, two to one, Member Thompson dissenting, the applicant, I cannot remember.  But my recollection of the decision is that the Board concluded that the hearing panel's assessment, the original hearing panel's assessment, was subject to a reasonableness standard.

But even taking that as a standard of review, so even if this panel were to accept that the hearing -- initial hearing panel's decision was entitled to deference on a reasonableness standard, "reasonableness" means, at law, that it must be an outcome which is reasonable having regard to the facts and the law.

So based on the facts, based on the law, is the decision one that a reasonable decision maker could have reached?  Again going back to the for administrative tribunals other than on pure question of jurisdiction, there may be a range of reasonable decisions.

And we talked about this, conceptually talking about what constitutes just and reasonable rates and, of course, there's no one right answer as to what the compensation costs ought to be or the capital budget ought to be.

But even if you take an approach in rendering your decision that the initial panel's decision is entitled to deference, that only takes you so far as to say that the decision has to be reasonable as to the facts and the law.

And if you're satisfied that it's not, then you are entitled to reach a different conclusion.

And here, there simply was no consideration, we say, of what constitutes just and reasonable rates during the period January to May.  And, indeed, it was really the exact opposite because what happened -- not to repeat, but what happened is the Board actually looked at the year on the whole and made certain disallowances, but then it simply started rates from June onwards.

And it's not like OPG is paying its employees differently earlier in the year than later in the year.  The implication of the decision is just a straight out denial of costs without consideration of whether the decision for that period, whether the rates, the existing payment amounts, could be just and reasonable. So we say that cannot have been reasonable.

We also say, when you have a full appreciation of the facts, and I took you to page 158, I believe it was, of the decision when the Board cited OPG's submission for when it could not have filed wrong when it did, you now see what OPG in fact said, and you also have the benefit of knowing when the audited financial statements could only have been filed and the Board's guidance in 0321.

So I say, even if you were to apply a deferential standard, we would be passed it on the threshold test.

So I hope I have addressed your question.

MR. QUESNELLE:  You have, thank you.

MR. SMITH:  Thank you.  Others say that OPG does not meet the threshold test because it had tried to make similar arguments in previous proceedings.  I hope I touched on this, or I hope I dealt with this earlier.  The main argument there points back to the 0321 case and the debate there about effective date, and of course we now know the two main points, which are 0321 was factually different.

OPG did file an incomplete application, and not only was it appropriate -- not only did it file that, the Board rendered a decision delaying the effective date on the basis of that.  And we say that was not inappropriate, and nothing in what we are saying today suggests that that was inappropriate.

And, of course the law has evolved, as we talked about with the ATCO and OPG decisions.

And, finally, I would say in response to that submission, there is no support for it in either the text of rule 43 dealing with the threshold test or the Board's decisions that the parties have pointed this Board to.

If there are any other questions, those are our submissions and I appreciate it.

MR. QUESNELLE:  Thank you very much Mr. Smith.  The panel has no questions from your submission.

MR. SMITH:  Thank you.

MR. QUESNELLE:  Very well-articulated, as usual.  Thank you very much.

MR. SMITH:  Thank you.

MR. QUESNELLE:  We are adjourned, thank you very much.
--- Whereupon the hearing adjourned at 10:51 a.m.
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