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Tuesday, June 5, 2018
--- On commencing at 9:31 a.m.

MS. LONG:  Please be seated.


Good morning, everyone.  The Panel is sitting today in EB-2017-0364, a motion brought by NextBridge for various forms of relief.  Before we begin with Mr. Warren on behalf of Hydro One, are there any preliminary matters we need to deal with?


MR. MURRAY:  I do not believe so.


MS. LONG:  Fine.  Then we will turn to you, Mr. Warren.


MR. WARREN:  Thank you, Madam Chair.  There are two preliminary matters.  You should have before you a compendium of materials for Hydro One Networks, and I'm going to ask that that be made an exhibit.


MR. MURRAY:  That will be marked as Exhibit K2.1, Warren.

EXHIBIT NO. K2.1:  HONI COMPENDIUM OF MATERIALS.


MR. WARREN:  And in addition, you should have a -- and the second document is a supplementary compendium of materials.  I would ask that that be marked as an exhibit.


MR. MURRAY:  That will be marked as Exhibit K2.2.

EXHIBIT NO. K2.2:  HONI SUPPLEMENTARY COMPENDIUM OF MATERIALS.


MR. WARREN:  The second preliminary matter, Madam Chair and members of the Panel, is that with respect to the organization of our submissions, I will deal with all of the issues, save and except for those related to environmental-assessment matters, and Ms. Cooper will deal with the environmental-assessment matters.

Submissions by Mr. Warren:

MR. WARREN:  In listening to yesterday's submissions, it occurred to me that I'd like to begin these submissions with an overview of what, in my submission, are the issues that confront the Board in dealing with this motion.  The first point I'd like to make is that the relief sought by NextBridge is wholly unprecedented.  This is an application to dismiss without a hearing, a section 92 application which fulfills all of the filing requirements.  To grant that relief would be unprecedented.


The second point by way of overview is this:  That NextBridge's case for dismissal turns entirely on one point, and that is their interpretation of the 2016 Order-in-Council that the Minister has directed that the East-West Tie is needed in 2020.


If NextBridge fails on that point, then its case for dismissal simply disappears.  We will submit that it disappears in any event, based on jurisdictional grounds.  But analytically, it disappears if the Board concludes, as we submit it should, that the 2016 Order-in-Council directed only that there was a need for the East-West Tie.


The third point is a corollary of that, is that NextBridge's arguments about Hydro One Networks allegedly failing to meet a 2021 in-service date are not about dismissal; they must be considered at a hearing.


The fourth point:  I would invite the Board, we would invite the Board, to ask itself the following question: Would the Board's ability, legally and practically, to fulfill its statutory obligation under subsection 96.2 of its act, to protect the interests of consumers with respect to prices and service, be preserved if it were to grant this motion.


Hydro One's Network position is that granting this motion and dismissing Hydro One's leave-to-construct application would severely constrain the Board's ability to fulfill its statutory obligation and in doing so would serve no purpose whatsoever.


Hydro One's position is that the Board can best fulfill its statutory obligation by hearing the two applications together and comparing them.


And finally, I ask rhetorically, what would be the harm if these two applications were heard simultaneously in August or September of this year?  A decision would be made well before the Minister of the Environment and Climate Change gets its staff recommendation on the EA late in the year.


And the flip side of that question:  What would be the harm in hearing the two applications together in August or September?  What would be the benefit of doing so?  And we submit, particularly with respect to the protection of interest of consumers, the benefit would be substantial.


Hydro One Networks -- sorry, NextBridge has brought a motion seeking the following relief:  an order dismissing Hydro One Network's application under section 92 with leave to construct the Lake Superior link.  Secondly, an order determining that the Lake Superior link application not be processed because it is incomplete or an order determining that the Lake Superior application does not comply with the Ontario Energy Board's filing requirements for electricity transmission applications and suspending the leave -- sorry, the LSL application until Hydro One Networks has complied with those filing requirements.


Hydro One Networks' submission is that the motion should be dismissed for the following reasons:  Firstly, the leave-to-construct application is complete and complies in all respects with the Board's filing requirements, a matter conceded yesterday by OEB Staff.


Secondly, the OEB lacks the jurisdiction to dismiss without a hearing Hydro One Network's leave-to-construct application.


Thirdly, granting NextBridge's motion would be contrary to the Board's determination, first in the framework for transmission project plans and confirmed in the designation proceeding, that the development and construction of the East-West Tie should be open to competition.


Fourth, granting NextBridge's motion would severely constrain the OEB's ability to carry out its statutory obligation to determine among other things whether NextBridge's own application to construct the East-West Tie would protect the interests of consumers with respect to prices.


Fifth, granting NextBridge's motion serves no legal or practical purpose.  It leaves the OEB with no option but the NextBridge application before it has even considered the merits of that application.


And finally, granting NextBridge's motion would reward NextBridge for what we submit is failing to disclose in a timely way increases in its cost for the development and construction phases of the East-West Tie project, thus making it difficult if not impossible for competitors to construct the East-West Tie.


I would want to begin, then, with my view of the background to NextBridge's motion.  The OEB initiated the designation process at the Minister's request in order to reduce transmission costs on the premise that competition in transmission would drive economic efficiency for the benefit of ratepayers.


The Minister in 2011 wrote to the OEB suggesting that the OEB engage in its framework for transmission project development plans, policy, to select the most qualified and cost-effective transmission company to develop the East-West Tie.


The Minister specifically noted as strengths of the anticipated transmission development designation process, not only the encouragement of new entrants to transmission in Ontario, but that competition in transmission would drive economic efficiency for the benefit of ratepayers.


You do not need to turn it up, but at tab 12 of our compendium there is the -- a copy of the Board's policy, its framework for the transmission project development plans, and at page 3 you will see the Board's statement with respect to the benefits of competition.


In its decision in the designation proceeding, the OEB made the following statements, and these appear at tab 3 of our binder of -- sorry, our compendium.  I'd ask the Board to turn up page 4 of the decision; it is again at tab 3, page 4.

I would refer the panel to two quotes from that decision.  First:
"Designation does not carry with it an exclusive right to build the line, or an exclusive right to apply for leave to construct the line.  A transmitter may apply for leave to construct the East-West Tie line, designated or not."

Secondly, on the same page:
"The designation may be rescinded and costs denied if the designated transmitter fails to meet the performance milestones for the development, or the reporting requirements imposed by the Board in its decision."

And I underscore those words, "the reporting requirements imposed by the Board in this decision."

Now, in the designation proceeding, the OEB ranked applicants on the basis of, among other things, their estimated costs to build the East-West Tie.  The Board stated that in assessing proposed construction costs, it would consider, among other things, "the clarity and completeness of the cost estimate", and the thoroughness of a risk management and mitigation strategy.

In its application to become the designated transmitter, NextBridge estimated its development costs at 22.2 million, and its construction costs in a range between 378 and 409 million.

NextBridge was named the designated transmitter, based, in part, on is its estimated development and construction costs.

The licence which was granted to NextBridge as the designated transmitter included a, quote, special condition that NextBridge report to the OEB on a monthly, which was subsequently changed to a quarterly basis, "on certain matters, including the following..."

And this is found in the same decision at pages 42 and 43, if I could ask you to turn them up.  Again, these are the special conditions that were attached to the licence granted to NextBridge as the designated transmitter.

Looking at subsection 2(a) at the bottom of the page, NextBridge was required to report to the Board on, first, overall project progress and executive summary of work progress, cost and schedule status and any emerging issues, risks, and proposed mitigation.  Cost, actual cost and cost variance relative to the original project budget, as well as an updated budget forecast projected out to a leave-to-construct application, a description of the reasons for any project variance -- projected variances, I apologize -- and mitigating measures should be provided.

Thirdly, risk and issues log, an assessment of the risks and issues, potential impact on schedule, cost or scope, as well as potential options for mitigating or eliminating the risk or issue.

Now, there may be an argument.  There may be an argument that all of that was related only to development costs.  In my respectful submission, it isn't.  It's the entire project, including construction costs.

In our respectful submission, these reporting obligations included reporting on increases in forecast construction costs and, in particular, likely material increases in construction costs.

Even if it were determined that NextBridge was not formally required to report any increases in forecast construction cost, which we submit they were, Hydro One Networks submits that they ought to have done so.  We submit that it makes no sense to say that the reporting obligations did not extend to construction costs.

If the development costs were separate from the construction costs, one effect, a potential effect would be to allow a bidder for the development designation to understate its designation costs, but then balloon its construction cost.  And that surely cannot have been the intention of the Board.

And the important point, which we will turn to in some detail, is that NextBridge at no time, at no time prior to the summer of 2017, reported to the Board that its estimated construction cost had increased by approximately 80 percent.  It was not until NextBridge filed its applications for leave to construction that it disclosed that dramatic increase.

There are several implications of their failure to report on those cost increases that are relevant to your consideration of this motion.  I will explore them -- we'll explore them subsequently in these submissions.

 I would ask the Board to turn to tab 13 of our materials.  Sorry, it is a compendium, a major compendium.  Included at tab 13 is a letter which NextBridge delivered to the Board dated May 15th, 2015.  This was at or around the time that the schedule for the East-West Tie was delayed.

I'd ask the Board to turn first to page 7 of that letter, in which NextBridge says the following:
"NextBridge completed an assessment of the specific activities and corresponding costs required during the extended development period.  As part of its," and I underscore the following words, "rigorous cost review and assessment, NextBridge assessed and engaged additional resources and expertise from within the NextBridge partner organizations to complete a bottom-up budgeting exercise and to ensure not only that anticipated costs are properly identified and estimated, but that such costs are based on efficient project execution.  NextBridge's budgeted cost for the extended development period was subjected to further scrutiny and oversight by the NextBridge operation committee and board of directors."

And I pause on the issue of the board of directors, that the record in this pleading suggests that cost increases in construction were not reported to the board of directors of NextBridge until the spring of 2017.

 Then on page 10 of the same letter:
"During the re-budgeting exercise, NextBridge undertook a thorough review of all baseline assumptions, and took the opportunity to explore and identify impacts of work undertaken to date on project development costs through the extended development period.  As a result of this assessment, NextBridge identified activities for which costs have increased materially since the 2013 designation proceeding."

Now, I ask rhetorically:  If you were the recipient of that letter, using the language that's quoted -- I've just quoted from, would you not believe that you were getting a rigorous and thorough analysis of all the relevant costs?

In my respectful submission, it is simply not credible to believe that the exercise reflected in that quote did not include a consideration of the impact of the delay on construction cost.

The development phase cannot logically be separated from the construction phase.  They are part of one project.  The development phase allows transmitters to assess the cost to build a line and all of the activities in the development phase including, for example, engineering, land acquisition, and community and Indigenous consultations, environment assessments are activities which permit a transmitter to develop construction plans to build a project.

It again defies credibility to believe that it was not until the early part of 2017 -- the evidence in this case was that NextBridge says it wasn't aware until 2017 that its construction costs had ballooned by 80 percent. In my respectful submission, with great respect, that just defies credibility.

In response to questions which I posed to Ms. Tidmarsh in the May 7th technical conference, Ms. Tidmarsh said that NextBridge did not re-estimate its construction costs until April 30th, 2017.

Now, the information provided on this point by NextBridge's representative would appear to be contradicted by NextBridge's responses to undertakings given during the technical conference on the motion.

I would ask you to turn up tab 4 of our main compendium, and this is a -- the context for this is that NextBridge representatives during the technical conference were asked about the tracking of costs and risks, and asked for an undertaking to provide the risk assessment reports.

Excuse me -- and what was provided was one that appears to be sometime in 2016 for internal purposes.  In the absence of cross-examination, this not being a hearing, I can't ask why it was only 2016 and what this means.  I only bring it to your attention.


And I apologize for the small font, the tiny, minuscule font on this, but one of the categories in there is construction.  One of the categories is construction.  So if the risks were being tracked, there were risks in relation to construction.

NextBridge also testified that an RFP for construction was issued in April of 2016 and that a response that was required by July of 2016.  So the information suggests that sometime in 2016 -- first of all, it suggests that as early as sometime in 2016 they were tracking construction costs, and if they issued an RFP, it suggests that they would have had evidence -- sorry, they would have had information about construction costs.

Now, there were developments early in this -- in the timeline from 2013 on, suggesting that the construction costs -- there were circumstances suggesting that construction costs were almost certainly going to increase and increase materially.  The evidence in this case is that sometime around the middle of 2015 NextBridge was told finally and unequivocally by Parks Canada that they could not build through Pukaskwa Park.  They had to use a longer route.

Now, it turns out, and I will get to this later, that the cost of the longer route was $50 million.  When I asked Mr. Mayers, the representative of NextBridge, why in 2015 they wouldn't have concluded logically, on a common-sense basis, that having to take a much longer route would cost more, he said, and the answer is frankly incredible, that, Well, you never know.  A longer route may not be more expensive, even though there's more engineering work to be done, there are more towers, more wires, all of that.

I asked the representative of NextBridge, Ms. Tidmarsh, whether or not the cost implications of not being able to use the park were reported to NextBridge's board of directors, and her answer was, I cannot recall.

In my respectful submission, it would appear that NextBridge either failed to track the likely changes in construction costs or alternatively tracked them but failed to report either to this Board or its own board of directors.

Now, if you turn to the supplementary compendium, which there is only one document, and this is undertaking response JT1.24, there was a technical conference held in NextBridge's section 92 application.  It was held on May 7th, and this undertaking response was given in the technical conference there.  And the question that was asked as a follow-up to an interrogatory was:  What reports were given to the board of directors of NextBridge about costs?  And you will see that the first date, the first date on which NextBridge's board of directors was told about increased cost, was February 10th, 2017.

If you turn to page 3 of 3 of attachment 3 you will see a list of key drivers to cost increases.  Included in the list at the third bullet point:
"Aboriginal participation was never budgeted.  Structures were increased from the OEB 50-year specification to 100-year after study during the development period.  Increased number of structures needed after weather studies showed a need to meet the more stringent local weather requirements of the East -- or the line, decrease in the use of less expensive guyed Y towers due to the environmental terrain constraints."

And then the third-last bullet item:
"Route change around Pukaskwa Park, $50 million."

None of those increases were reported to the Ontario Energy Board and therefore were not publicly available, surprisingly, were not reported to the NextBridge board of directors until the spring of 2017.

I pause at this point and ask the Board to compare the limited financial information that was provided to the NextBridge board for its approval of the East-West Tie application, compared to the detailed cost information, including a risk analysis that was provided to the Hydro One Networks' board of directors, which is in the NextBridge material.

You will recall Mr. Stevens yesterday, with some glee, pointing to the fact that the Hydro One board of directors were told it was an extreme risk with respect to the EA approval.

In terms of the Board's own late consideration of the governance requirements, what's better?  Literally an eleventh-hour submission on cost increases, or a detailed assessment of risks and costs of Hydro One Networks?

Our point is simply that NextBridge's approach to financial analysis reflects not just surprisingly shoddy governance practices, our submission is that the Board could and it should only do this after a hearing of NextBridge's application, that NextBridge was cavalier about cost increases because it was confident that it was the only one that was going to build the East-West Tie.

Now, the other important point to draw about this is that no other potential competitor to build the East-West Tie could have known about the 80 percent cost increase until the leave-to-construct application was filed in July of 2017.

Now, there's been some oblique criticism of our client, Hydro One Networks, for being late to the party.  I can't remember what that colourful phrase was.  Hydro One Networks would not have known until July of 2017 of this massive increase in construction costs.  It then has to go through the process of determining whether it can build a lower-cost East-West Tie, work through the details of that, get Board approval, and then file a leave-to-construct application, and it did so in a period of seven months.

So this, as I say, oblique criticism of Hydro One Networks is ill-founded.  It could not have known that there was a viable option.

Now, the other point I want to make about these compliance costs is that in our respectful submission there's a legitimate question as to whether or not, using the criteria that I've noted in the Board's designation decision, NextBridge is in fact in compliance with its licence.  That's not an issue for this motion,  but it is a relevant consideration, in our respectful submission, for its leave-to-construct application.  But if it's the only alternative, if it's the only alternative in light of the Minister's decision that there's a need, then the Board has, again, constrained the range of options it has, when it considers who should build this line.

Now, in addition to failing to report its construction cost, I say -- we say in compliance with its additions of licence, but quite apart from that, acting in good faith, would NextBridge not have felt obliged to caution the Board that the very -- one of the very premises on which it was granted the designation, namely its proposed construction costs, was ballooning substantially over a period of time?

Let me turn, then, to the question of the Board's jurisdiction.  Dealing with the Board's jurisdiction, I think it's important, we think it's important to start with saying what this motion is not.

It's not, by any stretch, a full consideration of our client's leave-to-construct application.  The Board is not concerned with the evidence of that application and subsection 21(2) of the OEB Act requires the Board to hold a hearing before making an order.  It would be an error for the Board, in our respectful submission, to now dismiss Hydro One's application without providing Hydro One a hearing on that application.

There are a number of matters on which NextBridge relies, and I will get to these in detail later, in support of its position.  It, for example, relies on the alleged technical deficiencies in the design of the quad circuit towers, matters which should be considered and only considered in Hydro One's section 92 application.

But the other point about what this is not is the limited constrained process in a motion.  There is no cross-examination, there is no testing of witnesses.  None of the material in this case has been filed under oath, and there has been no cross-examination.  There is no opportunity for a full consideration of all of the evidence.  In the ordinary course, any gaps in an application would be dealt with and filled through the interrogatory process, through technical conferences, none of which has occurred in this case.

The second point is that the NextBridge motion is not the full consideration of NextBridge's application to construct the East-West Tie. None of the information they have provided in the written filings in the technical conference and/or their response to undertakings has been given under oath and subject to cross-examination.

A motion is a very constrained and artificial way of looking at the evidence in a case, and that has to be kept in mind, in my respectful submission, when the Board considers the relief it should grant in this case.

Now, in our materials at tab 6, I believe -- actually, that's not true; it's tab 1 -- is the text of section 21 of the act:  "Subject to any provision to the contrary in this or any other act," and I'm reading now from section 21(2):
"Subject to any provision to the contrary in this any or any other act, the Board shall not make an order under this or any other act until it has held a hearing after giving such notice in such manner and to such persons as the Board may direct."

The Board is obligated to hold a hearing, except where it is permitted by law to not do so.

Now, if you turn to tab 6 of our materials, there are the relevant sections of the Statutory Powers Procedure Act.  These are the legislated circumstances in which the Board can deviate from its obligations under section 21(2) of the act.  The first one is section 4.1 of the SPPA.  
"If the parties consent, a proceeding may be disposed of, it be disposed of or by decision of the tribunal given about a hearing unless another act or regulation that applies, or the proceeding provided otherwise."

Well, it may come as a surprise to you, members of the panel, we don't consent.

Subsection 4.6.1, on the next page, of the SPPA:
"Subject to subsections 5 and 6, a tribunal may dismiss a proceeding without a hearing if, A, the hearing is frivolous, vexatious, or is commenced in bad faith; B, the proceeding relates to matters that are outside the jurisdiction of the tribunal; or C, some aspect of the statutory requirements for bringing the proceeding has not been met."

Now, one of the requirements of that section, if you look over the next page, subsection 4.6, sub 6:  "A tribunal shall not dismiss a proceeding under this section... 25.1 respecting the early dismissal of proceedings and those rules..."  Unless there are rules.

Now, that takes us to the Board's own rules, which are found at tab 5 of our materials, and the relevant rules are sections 18 and 19 of the Board's rules.

Rule 18, the Board -- sorry, 18.01, "The Board may propose..."

And you will recall Mr. Stephenson's submissions yesterday that this rule is quite explicit, that NextBridge can't propose, we can't propose, only the Board can propose and the Board has not done so in this case.
"The Board may propose to dismiss a proceeding without a hearing on the grounds that, A, the proceeding is frivolous, vexatious, or is commenced in bad faith; B, the proceeding relates to matters that are outside the jurisdiction of the tribunal; or C, some aspect the statutory requirements for bringing the proceeding has not been met."

That simply tracks the wording of section 4.6 of the Statutory Powers Procedures Act.  Let's deal with those seriatim.

The proceeding is frivolous, vexatious or is commenced in bad faith.  Now, Mr. Stevens made the astonishing -- the breathtakingly astonishing submission yesterday that Hydro One's section 92.1 application is frivolous, vexatious or commenced in bad faith.

I say, with great respect to Mr. Stevens, that that's a ludicrous submission.  It is clear on its face that section -- Hydro One's application is none of frivolous, vexatious, or commenced in bad faith.  It is a serious application which complies with the Board's filing requirements.

"B, the proceeding relates to matters that are outside the jurisdiction of the tribunal."  Clearly, the application of Hydro One Networks is within the jurisdiction of the Board under section 92.

"C, some aspect of the statutory requirements for bringing the proceeding has not been met."  That doesn't apply.

So the Board lacks the jurisdiction under section 18 of its own rules to dismiss this application.  It goes back to section 21, which obligates it to hold a hearing.

Now, rule 19 of the Board's rules says that the Board or Board Staff -- not NextBridge, not Hydro One, but the Board or the Board Staff -- may decide not to process documents relating to the commencement of a proceeding if A, the documents are incomplete; B, the documents were filed out without the required fee for commencing the proceeding; C, the documents were filed after the proscribed time period for commencing the proceeding has elapsed, or there is some technical defect in the commencement of the proceeding.

None of those grounds apply, and those are not grounds for dismissing the application.  None of those grounds apply.  As Board Staff counsel said yesterday, Hydro One has met all of the filing requirements.

Now, there is an alien antibody introduced into this.  Let me premise what I'm about to say by saying there was a tight, precise, disciplined order.  Rule 21 requires you to hold a hearing except when the Statutory Powers Procedure Act says you can't do it, and the grounds in the Statutory Powers Procedures Act, which are repeated in rules 18 and 19 -- sorry, 18 -- have not been met in this case.

So what's the alien antibody?  The alien antibody is the rule 20 process.

Now, arguing that somehow rule 20, or the rule 20 process applies is nothing more than an attempt to get around the time limits imposed by a combination of section 21 of the act, sections 4.5 and 4.6 of the SPPA, and rules 18 and 19 of the OEB's rules.

The rule 20 process cannot and does not enlarge the statutory limits on your jurisdiction.  But quite apart from that, the rule 20 process has no place in a proceeding which is not related to the resolution of a narrow dispute between two parties, but engages the application of public-interest criteria.

In exercising the jurisdiction under section 96 you are not deciding a list, a dispute between NextBridge and Hydro One Networks.  You are carrying out a statutory function under subsection 96(2) of the act to make a decision on the public interest.  That's not what rule 20 is for.

So we submit that it's clear that the Board lacks the jurisdiction to grant the relief that NextBridge has asked for.  But quite apart from those nettlesome issues of jurisdiction, we submit that the Board ought not to dismiss Hydro One's application for the following reasons:  Doing so would mean that the only application to construct the East-West Tie would be that of NextBridge, which proposes a cost of approximately $140 million higher than the cost proposed by Hydro One's section 92 application.

Subsection 96(2) of the act, your act, requires the OEB in considering an application under section 92 to consider the interests of consumers with respect to prices and the reliability and quality of electricity service.

Hydro One's application provides the opportunity for NextBridge to compare the development and construction costs of the HONI -- sorry, Hydro One Networks -- and NextBridge Section 92 applications and accordingly to carry out its statutory obligation to consider the interests of consumers with respect to prices.

Were the OEB to dismiss Hydro One's application, it would limit its ability to carry out that statutory obligation because its only option would be the NextBridge application.

Secondly, dismissing Hydro One's application at this stage would limit the Board, as I say, to considering only the NextBridge application, which would leave the OEB no alternative if it finds that that application does not meet the section 96 criteria.  It is limiting the Board's options.

There is another -- and I should have made this earlier on, and I apologize.  There is another jurisdictional issue which I would ask the Board -- we ask the Board to consider.

You will recall the submissions that were made yesterday by Mr. Rubenstein -- Mr. Rubenstein, I'm sorry, and Mr. Stephenson in particular about the meaning of the Order-in-Council.  I won't repeat those submissions, but the burden of the submissions was that the Order-in-Council dated March 2nd, 2016 only declares under section 96.2 of the act that the construction of the East-West Tie line project is needed as a priority project.  It doesn't say 2020.

Let's suppose that Mr. Stephenson is right, which we say he's not.  Let's suppose Mr. Stephenson is right when he says that the Order-in-Council includes.

MS. LONG:  Sorry, just to correct the record, I think you mean Mr. Stevens.

MR. WARREN:  Mr. Stevens, I'm sorry.

MS. LONG:  He wears many hats.  It is just a bit confusing on the record, so --

MR. WARREN:  Sorry, dealing with Mr. Stephenson is always confusing, but that's a different matter.

Let's suppose Mr. Stevens is correct that the Order-in-Council includes the need for 2020.  Had the Order-in-Council tied need to a specific date and the NextBridge application were the only one before you, the Order-in-Council would have had the effect of limiting your ability to consider -- severely limiting your ability to consider whether the interests of ratepayers, consumers with respect to prices, was protected.

If the Board grants the motion it limits its ability to carry out its section 96(2) obligation.  In other words, the Order-in-Council, if it's interpreted to include the date, has the effect of limiting your discretion under section 96(2), which the Minister is not allowed to do under section 96.  All the Minister can say is you have a need.  To include a date in it runs the risk of fettering your discretion.

Now, we'll return to the submissions late in the end of our submission, but our position is that what the Board ought to do is exercise its authority under subsection 21(5) of its act to hear the NextBridge and HONI applications at the same time, thus affording itself and the public an opportunity to compare the two applications and determine which of those applications better satisfies the criteria set out in section 96 of the OEB -- Ontario Energy Board Act.

Let me turn then to the NextBridge motion itself.  As I said, the NextBridge motion is based on assertions that my client's leave-to-construct application is in some way incomplete and does not meet the applicable filing guidelines.  The material filed by my client on May 14th, which is part of the record in this case, establishes that our application is complete and in compliance with the relevant filing guidelines.  Board Staff counsel conceded that yesterday.

Now, if you look at Hydro -- sorry, NextBridge's motion, the motion makes no reference to alleged defects in the way Hydro One Networks proposes to construct the East-West Tie line.  I'm both an old, ancient, and old-fashioned lawyer, but when you deliver a notice of motion and you set out the grounds for the notice of motion, you should include all the grounds, and none of those grounds refer to technical flaws in Hydro One's application.

Notwithstanding that, on April 30th NextBridge filed material, including statements from Messrs. Nickerson, Bolbrock, and Russo which claims that there were defects in the design of the towers Hydro One Networks proposes to use in the section of the East-West Tie, claimed that Hydro One Networks caused circuit towers violate Northeast Power Coordinating Council planning on reliable standards, and claimed that all of these towers should be tested before the section 92 application is considered.

Now, we have included at tab 7 of our material portions of Hydro One's May 14th filing in this case.  I don't propose, in my submissions this morning, to take you through it, but beginning at page 29 and concluding all the way -- and going all the way through to page 50 are detailed responses to these alleged reliability and construction issues.

The more important point is that these kinds of issues should be considered in hearings.  It is simply inappropriate to try and deal with these kind of complicated technical issues in a motion.

On the reliability issues, as Mr. Zacher indicated yesterday in his submissions, the Hydro One Networks application meets the relevant reliability criteria that there are restoration requirements that will be discussed with the IESO in July of this year.

On the issue of testing, in our respectful submission, testing of construction materials has never been required as a precondition to section 92 filing requirements.  NextBridge didn't do it in its application.

Hydro One Networks' evidence in this case is that towers will be tested within the timeframe set out for its 2021 in-service date.

Again I return to the point, though, that issues of this nature should be considered at a hearing.

Now, reduced to its essence, the only argument left in NextBridge's motion is that Hydro One's application cannot meet a 2020 in-service date, and that depends on three assertions.  The first is that there is a requirement that the East-West Tie be in-service by 2020.  That's not what the Order-in-Council says.

The second is that the ability to meet the in-service date of 2020 is effectively part of the filing requirements; it's not.

The third is that the demand for electricity services is such that the East-West Tie must be in-service by 2020.

Before considering these assertions, it is important, we submit, to note that the time constraints that NextBridge now seeks to take advantage of were created by NextBridge.

Had NextBridge disclosed massive increases in construction cost before the summer of 2017, Hydro One Networks could have filed its application in time to meet a 2020 in-service date, if that were the determinative date.

There's a point I will return to later.  Had NextBridge not sought, by exclusivity agreements, to hamper Hydro One Networks' ability to consult with Indigenous communities, that consultation could have reached the stage where a 2020 in-service date was achievable.

The basis for NextBridge's argument that the Minister of Energy, either alone or in combination with the IESO, has decreed that the East-West Tie must be in service by 2020 must be parsed with some care.

When NextBridge, in July of 2017, at long last disclosed that its forecast construction cost had increased by some 80 percent, the then Minister of Energy -- actually he may still be until Thursday -- Glenn Thibeault, in a letter dated August 4, 2017, expressed alarm about the increases in cost and asked the IESO to assess whether there was a need for the East-West Tie.

The Minister did not ask whether there was -- whether the need was such that the cost was not a relevant consideration.

The IESO issued its third needs assessment on December 1st, 2017.  The IESO did not say that the need justified spending what NextBridge proposed.

In our submission, neither the Minister's letter following the IESO's assessment report, nor the IESO assessment report may be taken as an implicit judgment on Hydro One's application, which was filed after the Minister's letter and the IESO's assessment report.

Now, Mr. Stevens -- the real Mr. Stevens, not the bogus one behind me -- Mr. Stevens submitted yesterday that you should conclude that the Minister's letter in December and the IESO's assessment report are implicit judgments, knowing that Hydro One Networks was proposing a materially lower construction cost.  They could not have known that, and should not have taken it into consideration until that leave-to-construct application was filed in 2018.

So there's been no determination by the IESO or the Minister that the need for service in 2020 is such that it justifies an increase in cost -- sorry, costs higher by $140 million.

Now, Hydro One's additional evidence filed in this proceeding, and Mr. Young's responses to questions at the technical conference, establish, in our respectful submission, that any electricity transmission need in 2020 and up to the end of 2021 and even beyond can be managed without the construction of the East-West Tie.

None of the material filed by Hydro One Networks or any of Mr. Young's responses to questions at the technical conference were undercut on that point.

If you turn up tab 7 of our materials, we have included, on pages 19 through 23, Hydro One Networks' evidence on the need issue.  I can't do full justice to it and so I won't try.  But reduced to it's essence, the argument is this, that the data that has been generated by the IESO, beginning as early as 2010, 2011, was that the need for electricity service was essentially, if not flat-lined, growing slightly up through 2021.  And the interesting thing, the point Mr. Young makes, is that the construction of the East-West tie was deferred at the request of the Minister on one occasion during that time, even though that curve -- as you will see from the graph on page 20 -- was increasing.

It is only in 2024 that the need jumps materially.  So Mr. Young's evidence on this matter is that the need can be managed.

Now, there was an exchange with Mr. Zacher yesterday in which Mr. Zacher said that the IESO can go back and look at the question of whether the need can be managed and what's the cost of doing so.  Because, as I understand it, if there is a material cost to do it, then that cost has to be compared to the $140 million in savings from Hydro One Networks' application.

The only evidence that you have in this case is that of Mr. Young, that it can be managed.  The IESO intervened in this case and could have led evidence that the need could not be managed or that the cost of doing so was material; it elected not to do so.  What it has offered to do is it can go away and it can analyze.

I will return to this point later in my submissions, that if the IESO, if the Board accepts the invitation -- sorry, accepts the offer of the IESO to do that, then what should happen is that that should be generated and it should be filed as evidence in the joint consideration of the two applications, so that it can be subject to the evidence to the contrary and cross-examination.

But the only evidence this matter, the only evidence before you is that of Mr. Young, which is that the need can be managed.

The challenge -- Mr. Stevens then goes on to challenge the Hydro One Networks application on the ground that it cannot meet the 2021, its own 2021.  Now that's an issue, in our respectful submission, which is not relevant to this motion.  It is an issue which should be considered in the context of Hydro One's application.

Essentially, there are three, as I understand it, three components to that argument.  And notwithstanding our submission that they should be dealt with in the hearing of the application, we'll deal with them here so that the Board has our position on them.

First of all, with respect to the technical issues of the reliability standards, the evidence to the contrary comes from three purported experts who filed evidence on behalf of NextBridge, evidence not given under oath and not subject to cross-examination, evidence which should be considered at a hearing.  And in any event, as I've indicated in the material from Hydro One's filings, found at page -- at tab 7 of our book, our compendium, those technical issues have been dealt with.

The remaining two issues are issues related to environmental assessment and with respect to Indigenous consultation.  Now, before I deal with and then my friend Ms. Cooper deals with environmental-assessment issues, I want to take the Board to tab 11 of our materials, and that's a decision of the Board in the matter of an application by our client, Hydro One Networks, in EB-2012-0082.

And the relevance of this decision is that it deals with the Board's jurisdiction to consider matters of the adequacy of consultation with Aboriginal peoples.  Beginning at page 7, the Board is quoting from another decision, that in the case of the Yellow Falls Power Limited Partnership, in the decision, and at the bottom of page 7, the Board, citing, I say with approval, the reasoning in the Yellow Falls Power Limited Partnership case, says the following:
"Finally, in the Board's view, if it does have any jurisdiction at all to consider matters relating to the adequacy of consultation with Aboriginal peoples, section 96(2) operates to expressly constrain the Board's discretion and limits its jurisdiction to the determination of matters of law arising exclusively in connection with a proscribed criteria; namely, price, quality, reliability, and the government's policy with respect to renewable energy projects.  The Board finds that the legislature's unequivocal intention was to limit the scope of such proceedings to the enumerated criteria and to preclude any other considerations of whatever kind from influencing its determination of the public interest.  The Board's authority to determine questions of law is not open-ended, but rather has been strictly prescribed by subsection 96(2)."

And then turning to page 12 of the decision, with the heading "Board findings", I quote:
"As discussed above, the Board has no jurisdiction to conduct Aboriginal consultation itself, nor to assess the adequacy of the Crown's consultation efforts in a section 92 application (except as they may arise within the limits of section 96(2). Aboriginal consultation is a matter of constitutional law.  Although section 19 of the act confers a general power to consider issues of law, section 96(2) of the act places specific limitations on the extent of the Board's review -- power to review.  As the Supreme Court stated in Rio Tinto:  'The power to decide questions of law implies a power to decide constitutional questions that are properly before it, absent a clear demonstration that the legislature intended to exclude such jurisdiction from the tribunal's power.'  In enacting section 96(2) of the act, the legislature has clearly demonstrated its intention to exclude from the Board's purview any matters other than those directly associated with interests of consumers with respect to price and reliability and the quality of electricity service or the promotion of the government's renewable energy policies.  Other issues, including environmental impacts, have been expressly excluded from the Board's jurisdiction.  The limitation has been identified by the Board in a number of prior decisions such as Yellow Falls decision as above.  Given these express limits the Board will not opine on the adequacy of the Crown's consultation efforts except as the issue relates directly to the criteria discussed above.  The Board is similarly not prepared to impose a condition relating to consultation, as it would have no means of determining if this condition were satisfied except by assessing the adequacy of the Crown consultation efforts."

There have been a lot of assertions in this case, made in good faith by the representatives of Indigenous constituencies, which Mr. Stevens takes some comfort in, that somehow the consultation engaged in by our client Hydro One Networks has been inadequate.  The adequacy of the consultation is outside of the Board's jurisdiction, as it has held in this case, but the slippery slope, the tricky bit that you are invited to do, is to say, well, you are not really considering consultation, you are considering only timing.

I would invite the Board not to step on to the top of that slippery slope because, in order to make an assessment about the timing impacts of consultation, you have to look at the adequacy of the consultation and do exactly what the Board in this decision said you have no authority to do.

So that --


MS. LONG:  So Mr. Warren, is it your assess -- or your position that we can consider price without considering what may be delay, to use that term, if we've heard from Mr. Esquega and Ms. Strachan with respect to the time it will take to have consultation, that we know there will be time involved in that, and we know, based on what we've seen, that time equals cost, which affects price, and are you asking us to not go there?  Is that --


 MR. WARREN:  On the basis of this decision you can go there.  If it affects price, if on a full hearing of these issues, not just on this motion, but if on a full hearing of these issues you conclude that there are implications related to your section 96(2) jurisdiction, this decision says you can consider them.

What you can't consider is the adequacy of consultation and the impact of the adequacy of consultation on timing.  Cost is a different matter.

MS. LONG:  Thank you.

 MR. WARREN:  Now, I'm going to turn then to the consultation issues which have been raised in this case, keeping in mind, as I've said, based on the Hydro One decision quoted from here, that the substance of the consultation, the adequacy of the consultation, whether Hydro One Networks has, as alleged, not acted in good faith, in carrying out its consultation obligations, are not matters that are relevant to the Board.

The unchallenged evidence in this case is that Hydro One, after filing its section 96 application, section 92 application, has reached out to -- it's designated by the Crown to engage in consultation.  There were a list of 18 Indigenous communities with which -- or with whom it was to consult, and it has reached out to each of those communities.  Indeed, as I understand it, it has begun at least preliminary discussions with them.

Now, one of the threshold difficulties that our client has encountered is the existence of exclusivity agreements with some of our Aboriginal communities.  During the course of the technical conferences I asked NextBridge to disclose whether there are exclusivity agreements and to produce copies of the exclusivity agreements, because they are relevant if those exclusivity agreements preclude Hydro One from being able to carry out its consultation obligations.  They are relevant to the issue of timing.  NextBridge was adamant in its refusal to provide copies of those claiming that they were confidential.

Then there was a dispute over whether or not the exclusivity agreements permitted consultation, but not engagement on issues of, for example, financial consideration.

In our respectful submission, it's a distinction without a difference because consultation to be meaningful necessarily engages questions of economic participation.  So if you can't consult, if you can consult but can't talk about an economic participation, then your consultation is limited.

So the record in this case is, again in the absence of the ability to cross-examine, is murky on how many of the exclusivity agreements there are, whether the exclusivity agreements preclude consultation and engagement, or just consultation.

In my respectful submission, where there is an exclusivity agreement, some of the First Nations, at least one of the First Nations -- I apologize, one of the Indigenous communities has quite literally refused to talk to Hydro One Networks because of the exclusivity agreement.

So those exclusivity agreements are in, to use a term from another area of law, are a constraint on competition.  They certainly limit the ability of Hydro One Networks to engage, to fulfill its obligation to consult.  Notwithstanding that, Hydro One Networks has begun its consultation, attempted to.  It has contacted the 18 Aboriginal communities.

I want to turn to the forceful submissions of my friend Ms. Strachan on behalf of the MNO, the Metis Nation of Ontario.  I want to say, with respect to Ms. Strachan, that some of her assertions are just not true.

Firstly, Hydro One Networks has not directly or by necessary implication excluded Metis participation.  It has not done that.  Secondly, Hydro One Networks has not predetermined the Metis Nation's interest.  It has not.  Hydro One Networks has not offered Indigenous communities less equity participation.  In fact, in one instance, it's offered more.

It is, in my respectful submission to Ms. Strachan, simply wrong to assert as she did that Hydro One's approach is, quote, "deeply flawed and discriminatory."  Those assertions are untrue and they are unfair.

Now, I suppose the difference in position between Ms. Strachan and our client turns on the use of what may be an infelicitous phrase, where Hydro One Networks at one point used the phrase that some communities were, quote, "less directly affected."

And from that phrase, Ms. Strachan and her client have seemingly been enabled to say the Metis Nation has been excluded, that Hydro One Networks' approach is discriminatory.

What Ms. Strachan invited you to do yesterday was to embark on wholesale reconsideration of this Board's obligation under recent Supreme Court of Canada decisions about your authority to oversee consultation.

And I would invite you not to do that.  I invite you simply to say to the parties, in a common-sense way, talk to one another.  Hydro One Networks has reached out to them.  As a matter of fact, as I understand it, an offer has been made to Ms. Strachan's -- the president of Ms. Strachan's client to meet with the head of Hydro One Networks, but just talk to them to resolve these differences.

What are we talking about in this case?  Hydro One acknowledges that putting a power line through Indigenous communities' land, historically regarded as their land, is an important consideration.  Hydro One doesn't take that -- the obligation is to take that seriously.  It doesn't take it frivolously or lightly, but this is not site C.  This is not the massive hydroelectric development in northern Quebec.  It is a power line.  For 78 percent of the route, it's the same route as NextBridge.  For the route within the park, they are using a Hydro One right-of-way that will not extend beyond that existing right-of-way.

It is, in other words, a manageable topic that can be discussed between reasonable people, and Hydro One Networks intends to do that and has attempted, within the limit of the exclusivity agreement, to begin that.

So for the Board to conclude on the evidence in this case that somehow Hydro One Networks' application should be dismissed on the basis of inadequate consultation is not only beyond your jurisdiction but it just doesn't make sense on the evidence.

Reference has been made to a four- or five-year consultation period or requirement.  And again, it is important to parse the language. There is a distinction between a consultation process that took four or five years and a consultation process that needs to take four or five years.  There is a big difference in that.  It took four or five years on the part of NextBridge, apart from any other consideration, because they had that amount of time because the in-service date was delayed.

If you think about it, from the date of the designation to the time when they were originally supposed to build this line, it was a period of two years or less, roughly the -- approximately the period of time where Hydro One Networks says it will consult.  It took four or five years because they were granted that extra time.

Hydro One Networks is prepared to -- has indicated its good faith willingness to engage in consultation.  There is a long record in this province of successfully negotiating Indigenous participation agreements.

The Board should not draw any adverse conclusions based on the evidence in this case that Hydro One either will not engage in consultation, or that it will take an extended period of time and affect in-service dates.  If there are issues about that, then they should be explored at a hearing and not on the evidence at this case and not, I say with great respect, on the rhetoric in Ms. Strachan's submissions.

I am going to turn the matter over to my colleague, Ms. Cooper, to deal with environmental assessment issues.
Submissions by Ms. Cooper:

MS. COOPER:  Thank you.  So I will be addressing both the environmental assessment and the Parks Canada approval issues that have been raised in the context of this motion, and I'm going to turn first to the environmental assessment process and the approval that's required thereunder.

It is Hydro One's submission that it can complete the necessary work that's required in order to secure either an individual EA approval or a declaration order, in order to meet an in-service date of 2021, and I'm going to explain why that is.

I want to start out with some timing issues in terms of when the process began in respect of the EA obligations.

We heard yesterday during the submissions advanced by NextBridge that Hydro One only recently commenced the EA process.  I want to clarify that the record shows, and I will take you to the reference in a moment, that Hydro One has been meeting and engaging with the ministry of Environment and Climate Change beginning back in August of 2017, and they've been doing that to try and determine the applicable EA requirements for the LSL project.

I take you to the answer to undertaking JT2.2, wherein Hydro One set out all of the meetings and phone calls and discussions that took place with the ministry of Environment and Climate Change, and I would also note, as indicated in that response, that input was sought from the ministry in respect of that particular undertaking response.

And that information that's included in that response demonstrates that Hydro One actually started exploring options with the ministry some time ago; in fact, ten months ago.

Based on all of those meetings and discussions that took place and the evidence that is now before the Board, clearly two options have emerged for Hydro One in respect of the EA approval.  One is the declaration order that we've heard about, and the other is to proceed with an individual EA approval.

Both of those options, we are submitting, would allow Hydro One to achieve the 2021 in-service date.  I'm going to address each in turn and why that is so.

So we've heard that one option is for Hydro One to complete its own individual EA under the Environmental Assessment Act, and as the Panel has heard, Hydro One has already started that process.  Draft terms of reference and a notice of commencement were submitted to the ministry of Environment and Climate Change in early May.  And you've also heard that final versions of these documents were submitted last week.

NextBridge has asserted that the formal step of filing the terms of reference and notice of commencement were not undertaken until more than six months after the ministry told Hydro One that an individual EA is required.  And in support of that NextBridge has referred to a letter dated November 2017 from the ministry to Hydro One, which is found as tab 22, page 336 of NextBridge's brief.

But it's necessary to conduct a review of the entire record of the discussions and communications that took place between Hydro One and the ministry.  And that review will demonstrate that it's an incomplete characterization to simply refer to the one piece of correspondence in November that referenced an individual EA.

For example, if you turn to page 342 of tab 22 -- and I am not proposing that you bring these up.  I am providing these references for your assistance later.  But on page 342 of tab 22 of the NextBridge brief there is reference to a letter from the ministry that's dated April 10th, 2018.  And you will see that in that letter the ministry of Environment and Climate Change directs Hydro One to information regarding declaration orders in the event that Hydro One wants to seek an alternative to an individual EA.

That letter and the answer to JT2.2 by Hydro One, which includes all the various communications with the ministry, demonstrates that discussions with respect to environmental-assessment options and opportunities have been proceeding for some time.

For those reasons, any suggestion that Hydro One has somehow delayed in moving forward with the environmental-assessment process ought to be rejected by the Panel based on the record.

I want now want to speak to the timing associated with an individual environmental assessment.  In its submissions yesterday NextBridge acknowledged that it's technically possible, I believe were the words they used, under the ministry's minimum timing guidelines for an EA approval to be issued by next summer, and we know from NextBridge's evidence on this motion that they agreed with that in advance of this motion proceeding, and the reference for that is on page 31 at tab 3 of NextBridge's brief.

In its filed evidence NextBridge has suggested that a typical EA would take between 15 months to three years.  That was what they had submitted in their evidence, and the reference for that is at tab 3, page 30 of NextBridge's brief.  And to quote from there:
"Depending on the complexity of the project, the conduct of an individual EA can take anywhere from 15 months to three years to complete from start to finish, allowing to time for engagement, conduct of studies across multiple seasons, and response to comments from stakeholders and regulatory agencies."

And NextBridge now also refers to the evidence of the ministry of Environment and Climate Change, which is found at tab 22, page 368 of NextBridge's brief, and references a three- to five-year timeline to complete an individual EA.

And I want to turn to that for a moment.  When the ministry witness was asked by Mr. Murray whether it would be possible for Hydro One to obtain approval by June of 2019, NextBridge pointed out yesterday that the ministry witness responded by saying that it was not something they've seen a proponent do, but what NextBridge failed to do was to follow through the rest of the evidence that we heard from the ministry witness, and I'd like to take a moment to do that now.

The ministry witness also said "It would assume", and this is in quotes:
"It would assume there are no outstanding issues, that all baseline studies have been completed."

And Mr. Murray then asked the following question, which I think is a very important one.  He said:
"I think one issue here that might be different from other situations is that it appears a lot of studies have been done over a very similar area, so to the extent that Hydro One could use that information, that may change the timelines potentially."

He asked that question, and the ministry witness responded:
"I suppose it really depends on the decision, the Minister's decision on the environmental assessment, if they would be able to tell us that information, so I can't speculate."

You will find that evidence beginning at page 368 of tab 22 of NextBridge's brief.

I submit that what that exchange really highlights for us is the fundamental difference between standard timelines that we might refer to in the ministry's evidence, that might apply to an individual EA and this particular situation.

In our submission, we are not disputing that a brand-new project that has never been studied before, never been considered, never reviewed, that proceeds to an individual EA, might take longer than what Hydro One estimates for this particular project.  Indeed, those familiar with environmental assessments will know that they often have multiple starts and stops, many of which are often at the instance of the proponent, in fact, not at the ministry of Environment and Energy and Climate Change.  And those brand-new projects might take three years.  We don't know.  But that's not the case before the Panel.

And Mr. Murray had it quite right when he asked the MOECC witness what the impact on the EA timing would be in a situation where the vast majority of the project has already been studied and reviewed and considered by the ministry.

Now, the ministry declined to speculate on the precise timing in such a situation because they didn't have experience with this and they couldn't comment on what would happen in a situation where an individual EA had already been submitted and reviewed and considered by the ministry.

But I would submit that it simply cannot be the case that the time frame for that review would be exactly the same as a brand-new project that has never been studied before.  And for that reason I would ask the Panel to exercise caution in accepting some of the time frames that have been suggested by NextBridge with respect to the LSL.

Except in certain respects that have been identified, the LSL is identical to the NextBridge EWT that has been studied considerably by NextBridge and reviewed in detail to date by the ministry.

There is no regulatory need or statutory purpose under the Environmental Assessment Act for the ministry to now spend significant time and resources conducting the very same intensive review and detailed consideration of all aspects of the LSL when a large part of that has already occurred in connection with the NextBridge project.  And I would submit that similarly there is no need for Hydro One to conduct the very same lengthy studies and analysis that have already been undertaken in connection with the NextBridge project for a second time.

Both of these aspects, Hydro One's need to undertake studies and the ministry's need to review those studies for the second time, would work, I submit, to considerably shorten the time frame for individual EA approval.  And in that regard NextBridge's estimated date of July 2019 for completion of Hydro One's individual EA, which they say contemplates no delays or additional time for review, is not an unlikely timeline at all, and is actually quite feasible in the circumstances when you consider the extensive work that has already been completed and has already been reviewed by the ministry.

I would emphasize that for those portions of the LSL route which differ from those of NextBridge, several of the required studies have already been initiated or completed, and consultation on the LSL project has also commenced.

Now, we heard NextBridge argue that there is no precedent for a proponent to ask the ministry to rely on an EA for a competing project over the objections of the proponent of that competing project.  And this argument implies that the ministry somehow requires consent from the first proponent, when the EA documentation is, by statute, to be made publicly available and accessible.

There has been no evidence on the record, including from the ministry of Environment and Climate Change, to support that argument or that suggestion.

NextBridge has already referred several times to the lack of a precedent in this particular situation, and I would say that's not surprising because these circumstances are rather unique.  But it's that lack of precedent that makes it appropriate, entirely appropriate to expect an expedited timeframe and not to rely on standard timelines that might apply to a brand new project that has never been studied before.

I want to briefly address the issue of reliance on the EA development work that has been completed by NextBridge.  While it appears from the submissions that we heard yesterday that NextBridge is no longer suggesting that Hydro One is not entitled to access the NextBridge EA, which is by statute a public document, and it appears now that the argument is more that Hydro One won't have access to the detailed underlying studies or the consulting advice that NextBridge received.

 Hydro One's evidence that was heard is that there is an intent to verify certain work that has been completed by NextBridge to satisfy Hydro One.  But technically, unless NextBridge has some doubts about the comprehensiveness or accuracy of those studies, that should technically not be necessary.

The most important aspects of the EA development work are assessing necessary mitigation, mitigation effects that are detailed in the NextBridge environmental assessment document, and those mitigation efforts should not change.

Finally, I want to speak briefly about submissions that were made yesterday by NextBridge in respect of the presentation that went to the Hydro One board of directors in December of 2017 and, in particular, a suggestion that the inability to rely on NextBridge's EA work was identified as a large risk to project success in terms of delay and cost.  And the reference for that, for the panel, is tab 24 of the NextBridge brief and Hydro One's answer to undertaking 2.19.

If I understood it correctly, it seems that NextBridge was suggesting that these presentation materials are telling, and demonstrate that there is great uncertainty associated with the Hydro One LSL; we agree disagree with that.

The presentation -- and context is always everything in these things -- the presentation was made to the Board based on available information in December of 2017.  At that point, many of the issues regarding the EA process and discussions with the ministry were not as advanced.  But, and this is very important, that presentation was made at a time when NextBridge itself had not yet filed the amended EA document for approval.  And it wasn't filed until some three months ago in February.

So at the time the presentation was made to the Hydro One board of directors, the EA document that NextBridge was preparing was in a state of flux and was uncertain.  Therefore, it was entirely appropriate and prudent for Hydro One to identify the uncertainty associated with that process.  And that presentation simply constitutes a proper reporting to a board of directors in respect of a project.

We would further submit that it is neither unusual nor remarkable to set or to identify regulatory approvals as an important consideration in any project.

The uncertainty that's associated with approvals issued by regulators are always identified in this manner for all projects.  Indeed, the same holds true for NextBridge, where the failure to secure EA approval in sufficient time to begin their clearing activities, projected for winter 2018-2019, would also create project delay and considerable risk in meeting its in-service date of 2020.

Therefore, I would invite the panel not to put any emphasis in respect of the presentation, or the risk that was identified by Hydro One in that presentation.

I want to turn now to the second option that is available to Hydro One to satisfy its EA obligations, which is the declaration order.  We've heard evidence, and of course there is a statutory provision found at section 3.2 of the Environmental Assessment Act -- and the reference for that is tab 10 of Hydro One's compendium -- which provides for a declaration order to be issued.

We've heard that a declaration order effectively exempts a proponent from satisfying a full environmental assessment review, and provides for approval on an expedited basis.  From the record, Hydro One has not yet submitted an application for a declaration order and in the ministry's evidence.  We heard that Hydro One could submit such an application at any time it chose, but Hydro One has understood from its meetings with the ministry that such an application should await and be submitted after EA approval of the East-West Tie.

NextBridge has indicated in its submissions that there is no basis for Hydro One to expect that a declaration order would actually be granted to Hydro One.  We heard argument yesterday that there have been none issued for electricity projects in the last ten years, and none issued in circumstances where there are competing projects.

And I have two responses to this.  The first is that there have been declaration orders issued for electricity projects.  When NextBridge asked Hydro One to provide a link to the ministry website which lists all of the declaration orders that had been issued, reviewing that website would lead to a declaration order that was issued to Hydro One in connection with a location called Cardiff.  That declaration order took approximately four months to issue, but -- and this is acknowledged by Hydro One -- each situation is unique.

Second, the fact that there's no precedent for a declaration order in the case of competing projects, I would argue that is completely irrelevant.  There is one simple question that the ministry of Environment and Climate Change will be asked to deal with, if and when an application for a declaration order is submitted by Hydro One, and that is whether or not it falls within the circumstances that are set out in their guidance materials for when declaration orders should be issued.

And in that regard, Hydro One submits that the LSL project is a very strong candidate for a declaration order, and there is no basis to believe that an application that is submitted by Hydro One for a declaration order would not be given proper and due consideration, and every reason to believe that the ministry as the regulator would apply those relevant criteria in determining whether or not a declaration order is appropriate.

I'd like to briefly review what those criteria are and how they apply to this project, and why it is that Hydro One believes that there is a good chance that such a declaration could be issued in the present circumstances.

The first is public interest.  The proposed savings of $140 million in capital costs and an additional $3 million in annual operating costs in connection with the LSL are of significant benefit to electricity customers and the province.  This is in the public interest.


In addition the avoidance of further costs associated with duplicating the EA process that has already been undertaken in connection with the East-West Tie is also in the public interest.


Further, the route through Pukaskwa Park proposed by Hydro One is the very same reference route that was utilized by NextBridge in the designation phase.  And that was the reference route in their notice of commencement for their terms of reference.  This was the reference route at the time because it would be less impactful to the environment.


The cost savings that I've referred to, which I've submitted are in the public interest, and the avoidance of duplication of effort is also consistent with the Ontario Energy Board policy, and that policy is EB-2010-0059, which is found at tab 12 of Hydro One's compendium.


I won't propose to take you there except to say that at page 3 and 4 of that policy the Board indicates that it has sought to avoid duplication and unnecessary effort for transmitters, Board Staff, and other stakeholders, and I would submit the replicating studies for the very same study area would not only be unnecessarily onerous on transmitters, but also burdens other regulators such as the ministry of Environment with unnecessary and duplicative review, and this could not have been the intent of the OEB policy.


So that's the public-interest consideration which makes the LSL a strong candidate for a declaration order, but I also want to turn to the potential environmental effects, which is another consideration the ministry of Environment and Climate Change considers in the context of a declaration order.


And it is our submission that because the potential environmental effects associated with the LSL are expected to be minimal, and I'm going to explain why, first, the LSL route reduces the linear distance of the line proposed by NextBridge by approximately 50 kilometres.  Second, it reduces the required corridor width by approximately 50 percent.  And third, no widening would be required within the park.


These are all long-term benefits to the environment, all of which must be given serious consideration when contemplating the overall impact of an in-service delay of up to one year.  And definitely considerations that the ministry would look to in the context of considering a declaration order.


In that regard, while NextBridge is unable to proceed with this route because twinning the corridor would be considered a new development by Parks Canada and is not permissible for them, Hydro One is able to utilize its existing corridor pursuant to its licence arrangement with Parks Canada and thereby achieve a reduction in overall environmental impact.


The third reason why the LSL is a strong candidate for a declaration order is because the environmental impacts of the proposed LSL will already be adequately addressed through the existing EA that's been submitted by NextBridge, which assesses approximately 78 percent of the LSL route.


And we know from the evidence that we heard that additional studies and consultation which are currently being conducted by Hydro One will address any differences associated with the LSL project.


For those three reasons it is our submission that although a declaration-order application has not yet been submitted, there is good reason to believe that the Minister would duly consider such an application and rule favourably.


With respect to the declaration order, we heard NextBridge argue that even if a declaration order was issued, it would likely include conditions, conditions perhaps for further consultation or for further studies.


And our submission is that's no different than many EA approvals.  Many EA approvals are issued with terms and conditions attached to them that include such matters.  And indeed, EA approval that NextBridge obtains could contain similar conditions.


For the reasons that I've mentioned it is our view that NextBridge's arguments about Hydro One being unable to satisfy its EA obligations in connection with the LSL by 2021 are without merit.  Again, while Hydro One strongly believes it is a strong candidate for a declaration order and that the ministry will give it due consideration at the time such an application is submitted, Hydro One is currently proceeding at the same time by way of an individual environmental assessment.  And that process, by NextBridge's own admission and acknowledgment, would permit Hydro One to obtain EA approval by July of 2019.


Further, I'd like to say that Hydro One does have every expectation that the ministry of Environment and Climate Change, who obviously is the regulator and approval authority on all EA matters, will work with Hydro One to progress its applications, whether that is for an individual EA or a declaration, as it would for any proponent.


The ministry has statutory obligations that we are all aware of as the reviewer of such applications, and it does not give preference to proponents, it simply considers projects and applies the statutory considerations to those projects.


In the materials that were filed by NextBridge, there was considerable information with respect to the ability of Hydro One to rely on the EA document prepared by NextBridge.  In the submissions we heard yesterday, it appeared that NextBridge was not now focusing on these issues as much as it had previously, but for completeness, I would like to briefly address this point, because I think it's important to understand that there is no reason why Hydro One would not be able to rely on the EA work that has been completed by NextBridge in connection with the EWT and no reason to believe, contrary to the assertions of my friend, that consent from NextBridge is somehow required in order to do that.


In that regard, I would say that NextBridge has not produced any evidence to support this argument and, indeed, the argument itself is inconsistent with the OEB's order and decision in the designation proceeding and with law.


So I'll start off by saying that the issue of alleged proprietary interest by NextBridge in the EA document is irrelevant and outside the jurisdiction of the Board to determine because the decision of whether and what circumstances Hydro One can rely or should rely on the results of the EA are properly a matter to be determined by the ministry of the Environment in the context of the EA application.


But it is clear, and this is pursuant to section 6.4 of the Environmental Assessment Act, which is found at tab 10 of our compendium, that the environmental assessment is a public document, and it can be relied on by anyone, and it can be accessed by anyone, and there is no proper claim of confidentiality over a public document.  Indeed, as we all know, the NextBridge EA has been made publicly available for review and for consultation.


In addition, in reviewing the NextBridge environmental assessment, it explicitly states at the outset that reliance on or decisions based on this report by a third party is the responsibility of such third party.  The EA document doesn't refer to any confidentiality associated with the EA, and nor does it say it cannot be used without consent of NextBridge, but it was always clearly contemplated that the report could be used and relied on by third parties, albeit, as NextBridge says in the EA document, at their own risk.


NextBridge has asserted that the August 2010 OEB policy doesn't expressly provide that the EA work loses proprietary character and becomes public property.  And my submission is that that policy doesn't address proprietary ownership issues in relation to the EA at all.  There is no comment at all in there.  It simply makes it clear that if a party has been designated -- sorry, has not been designated, that it must conduct its own EA work.  And that's precisely what Hydro One has done in this instance.

The final comment I'll make on this point is that in the OEB's order and designation, or decision in the designation proceeding, NextBridge was designated to do only the development work for the project.  And that designation did not include, and we've heard about this, an extensive or exclusive right to build the line or apply for leave to construct.

In fact -- and the reference for this is page 4 of the Hydro One compendium, the decision, where it says:
"A transmitter may apply for leave to construct the East-West Tie line, designated or not."

Hydro One believes it was always the OEB's clear intention that the development work, including the environmental assessment, be carried out for the benefit of the project, not for the benefit of any particular transmitter, and that applicants for leave to construct would not be competitively disadvantaged by being unable to rely on the EA work that has been completed.

In summary, if ratepayers are responsible for paying the 22.4 million development costs to NextBridge and any other development costs expended by NextBridge which the OEB deems prudent, then those ratepayers ought to receive the benefit from those expenditures.  And if that benefit turns out to be another transmitter building the project at a lower cost, ratepayers should not be denied that opportunity.

It is very clear from the wording of the designation decision that the construction of the line would be open to competition and to give effect to that, applicants for leave to construct would have to be on equal footing.  And to be on equal footing, that means being able to use the result of the EA work that has been done in the development phase.

If competitors cannot use that information, including the EA development work which has been developed for the benefit of the project, then the OEB would appear to be left with only two choices.  Either it requires competitors to duplicate costs already incurred, or it is left with a choice to only allow one proponent, NextBridge, to build the line with all of the cost consequences that that entails.

This would have the effect of burdening ratepayers with additional costs and effectively prevent or limit the ability of the OEB from carrying out its statutory objectives of protecting the interest of consumers.

For all of the reasons I've gone through, it is our submission that any submissions that have been made by NextBridge in respect of delays in securing the EA approvals that are required ought to be rejected.  And it's my submission that Hydro One has demonstrated that there are options available to it to secure the EA approval, or to secure a declaration order, and that it is reasonable that the timelines associated with those approvals or declaration order are appropriate, according to the schedule that Hydro One has submitted.

I now want to briefly turn to a few comments in respect of the Parks Canada approval.

MS. LONG:  I'm sorry, Ms. Cooper, could I just do a time check?  I am just wondering about our morning break, whether or not it is a good idea to break now or whether --


MS. COOPER:  I would say that I have a few more minutes to go with respect to the Parks Canada aspect, and then I'll be turning things back to Mr. Warren.

MS. LONG:  Okay, Mr. Warren, you'll be how long?  I want to be fair to the court reporter here.  We've been going for almost two hours.

 MR. WARREN:  I don't expect to be more than ten minutes max in a wrap-up submission.  I only have two topic areas to deal with.

MS. LONG:  I think maybe we will take a break then, and be back at twenty to, and we'll then start back.

MS. COOPER:  Thank you.
--- Recess taken at 11:27 a.m.

--- On resuming at 11:45 a.m.

MS. LONG:  Ms. Cooper.

MS. COOPER:  Thank you.

So just before we took the break I indicated I was going to make some comments, and they will not be lengthy, just with respect to the Parks Canada approval process and the issues that have been raised by NextBridge in respect of that process.

We heard yesterday NextBridge argued that Hydro One will be unable to meet the in-service date because it requires Parks Canada approval to go through Pukaskwa Park, and this requires approval of a construction plan, a federal EA process, and consultation.

And we also heard NextBridge argue that none of those things have happened and that there is no knowledge of when they will happen.

And my submission is that Hydro One has already submitted a construction plan and has submitted studies to Parks Canada, and Hydro One has already commenced several of the required federal environmental studies, including what we heard about in evidence, a caribou study, which is being completed in cooperation with Parks Canada.

We've also heard that final reports are expected for the end of September or early October 2018 with approval expected by November/December of 2018.  And I would provide for the Panel's reference Undertaking 2.5 and Undertaking 2.7, wherein Hydro One had provided the schedule in respect of approval from Parks Canada, and Undertaking 2.7, where there was all of the communications and correspondence that took place with Parks Canada and Hydro One were detailed to demonstrate the efforts and the discussions that have already taken place.  That process is well underway.

I would also note that Hydro One has been engaging with Parks Canada since September of 2017 and that Parks Canada remains supportive of the LSL and has been working collaboratively with Hydro One to undertake the necessary impact assessments from an environmental perspective and also all of the required environmental studies.

There is no evidence on the record that suggests that significant delays are expected or that Parks Canada is not prepared to grant the approvals or work with Hydro One to renew the licence and to allow this work to proceed.

And so for these reasons I would just conclude by saying that any suggestion by NextBridge that there are going to be delays with respect to approval by Parks Canada, that that approval is somehow uncertain or will not be forthcoming, are unsubstantiated and ought to be disregarded by the panel.

And with that, I've completed the submissions with respect to both the environmental-assessment approval and the Parks Canada approval and I will turn things back to Mr. Warren.
Procedural Matters:


MR. WARREN:  Madam Chair, I have only two areas which I can canvass briefly.  One is a brief reply to some of the submissions you heard yesterday, and then finally I want to address the questions which the Board asked participants to address in this proceeding, but before I do that I wonder if I could bring -- can I bring to your attention two technical matters.

I'm advised that there is an error in yesterday's transcript at page 180.  This is an exchange with Mr. Buonaguro, and at the end of the paragraph that continues at the top of page 180 there is a reference to savings of approximately $50 million a year.  I am advised that that should be one-five million dollars a year and not 50.

The second brief procedural matter, Madam Chair, is that I'm advised by my client that we have just now received the written submissions of the Batchewana First Nation.  We have not obviously had a chance to read it and so don't know whether there is anything in it that requires a reply on our part, and I'm wondering if the most expeditious way to deal with it --


MS. LONG:  I'm sorry, Mr. Warren, I'm just back on your transcript reference here, so you are saying page 180.  Are you referring to congestion payments, or am I at the wrong place?

MR. WARREN:  I beg your pardon.  I didn't hear what your question was.

MS. LONG:  I'm trying to ascertain -- you talked about savings of approximately 50 million a year and you said you were advised that this should be 15 million.

MR. WARREN:  15, that's right.

MS. LONG:  So was that at line 5?

MR. WARREN:  Line 5, yes, I'm sorry.

MS. LONG:  Okay.  Thank you.

MR. WARREN:  Returning, Madam Chair, members of the Panel, as I've indicated, I'm advised that we just literally moments ago received the written argument of the Batchewana First Nation.  We have had not a chance to read it, and I'm wondering if the most efficient way to deal with it is that we will review it as soon as we can and if it requires a reply if we could file a brief written reply.  The alternative is I can read it over the lunch break and see if that's -- I'm in your hands as to the most efficient way to do it, but obviously we haven't read it at this point.

MS. LONG:  All right.  Thank you.  We'll consider that and let you know.
Continued Submissions by Mr. Warren:

MR. WARREN:  As I indicated, Madam Chair, I have two areas I want to cover.  One is briefly in reply to points yesterday, almost all of which have been dealt with in my submissions this morning, but I just want to make sure I cover them off.

First of all, with respect to Mr. Stevens' assertion which I think I've suggested is the lynchpin of his dismissal argument is that the Order-in-Council 2016 requires as two components that there is a need for the East-West Tie and that is in by 2020.  In our respectful submission, that's not the case.  It is just the need for the East-West Tie.

The argument that has been advanced yesterday by Mr. Stevens that our -- my client's application is in some way incomplete, in our respectful submission, it is complete, as indicated -- or supported by the response to Ms. Velshi's questions to Board Staff counsel yesterday.

There was an anomalous submission, I suggest, from Mr. Stevens yesterday, the nature of which I frankly don't understand, but his argument was that Hydro One has to somehow demonstrate a need for an in-service date of 2021.  In our respectful submission, if there is, indeed, as the Minister has indicated, to -- for East-West Tie, it continues until that need is satisfied, regardless of the year.

The jurisdiction issues I have dealt with comprehensively, I hope, this morning, and my friend Ms. Cooper has dealt with the EA matters and the Parks Canada matters.

I want to turn briefly then to the OEB Staff submission.  The argument, as I understand it, was that the losing party in the designation process is not allowed a second opportunity.  Obviously, the logic of that argument is that the designation process selected both the developer and the constructor.  It's clear from the decision, the sections that I referred to earlier, that that is not the case, that competition was allowed, and I think it was my friend, Board Staff counsel, who made the suggestion that somehow Hydro One Networks was a Johnny-come-lately.

I've indicated that the timeline from when they were first aware that there was a viable case, possibly a viable case for a leave-to-construct application to the filing of it, is entirely reasonable, and I would argue -- I do argue today and would argue in the leave-to-construct application that the public benefits from having Hydro One meet this application with the savings.

The argument that has been raised by Board Staff counsel and I think also by at least one of counsel for the Indigenous communities is that people have relied on NextBridge, this reliance argument, and the reliance argument is obviously a troubling one, but it's a troubling one from the point of view that the Board did not say that NextBridge could construct the line, that there could be competition.  And that's explicit in the Board's decision and the designation process, and so any reliance that may have been created, surely it was the obligation of NextBridge to say we do not have the authority to construct the line, and any engagement that we've entered into is subject to Board approval of the leave-to-construct application.  We don't know.  At this stage, there's limited evidence on the nature and extent of that reliance interest.  We simply don't know.

I'm not quite sure what to make of the argument submitted on behalf of the Vulnerable Energy Consumers Coalition, but I will limit myself to this overview of it.

It strikes me that all of the points that are made in the Vulnerable Energy Consumers Coalition argument are a clear indication of the inadequacy of trying to deal with the issues on a motion.  They are all issues in their argument that should be dealt with in the hearing of an application, with a complete evidentiary record and cross-examination.

Counsel for the Vulnerable Energy Consumers Coalition engages in what I would characterize at the most generous as kind of back-of-the-envelope analysis of the comparison of costs.  I'd go so as far as to say that the back-of-the-envelope analysis is irresponsible.  But surely we can agree that that kind of analysis need to be made in the context of a hearing where you've got a full evidentiary record, including cross-examination.

I would ask you, with respect, to disregard the arguments of the Vulnerable Energy Consumers' Coalition.

Let me turn finally then to the questions that were asked by the Board in its motion direction.

The first of those questions is the question of routeing, and the Board has asked parties to make submissions on the question of what legal or other issues may arise if the OEB were to inquire -- require Hydro One Networks to reinforce the section of its transmission system that runs through the park, and to connect with the proposed NextBridge transmission line at the borders of the park.

Now, there were submissions yesterday that the Hydro One Networks' transmission licence allows the Board to require it to augment its transmission system.  In my respectful submission, it is at least an open question whether that section of its licence authorizes or allows the Board to require Hydro One Networks to, in effect, build a new transmission line.

But that's really not the determinative issue.  The issue is that there simply is not enough evidence in this proceeding with respect to the financial implications, the environmental assessment implications, for the Board to be able to make any decision on that linkage issue.  That's an issue that might be considered in the context of a jointly considered hearing, but there isn't enough evidence in this proceeding, in my respectful submission, for the Board to make a determination on that question.

With respect to the in-service date, in my respectful submission, the issue that was asked by the Board was whether the IESO should be asked for an additional report.  If the Board feels that the IESO report would be useful, Hydro One takes no objection to their doing so.  It simply submits that as a matter of fairness, it should be filed as evidence in what we submit is the joint consideration of the applications, subject to the opportunity to lead contrary evidence and the right to cross-examination.

My friend, Ms. Cooper, has dealt with the questions related to the environmental assessment work and whether or not Hydro One Networks can have access to it, and issues in relation to the Indigenous consultation we have dealt with comprehensively.

Finally, we submit that the Board should exercise its jurisdiction under subsection 21(5) of the Ontario Energy Board Act to hear the NextBridge and Hydro One applications at the same time, thus permitting the Board to consider which of the applications satisfy the public interest criteria which the OEB must consider under subsection 96(2) of the OEBA.

In our submission, the NextBridge motion is nothing more than an attempt to prevent competition, to limit the ability of the Ontario Energy Board to carry out its statutory obligations under section 96 of the OEBA, to shelter itself from the implications of its failure to meet the conditions imposed in its licence granted to it as the designated transmitter, to preserve the effects of what we regard as anticompetitive behaviour, and to effectively impose on ratepayers an additional cost of $140 million.

Hydro One submits that the NextBridge motion is without merit and, in our respectful submission, it should be dismissed, and it should be dismissed with costs.

On this last point, in the NextBridge brief of materials at tab 30, they include the decision of the Superior Court of Justice in the case of Bastien versus Egalite.  It was included in the NextBridge brief in support of the proposition, the astonishing proposition that somehow Hydro One Networks' application was frivolous and vexatious.  But if you look at tab 30 of the NextBridge materials -- you don't need to turn it up, but at tab 30 of the NextBridge materials, there is the Bastien case and at paragraph 14, page 503, the court is quoting the decision in Lang, Michener, Lash, Johnston versus Fabian, and it says that the characteristics of a vexatious proceeding are:
"Where it is obvious that an action cannot succeed or if the action would lead to no possible good, or if no reasonable person can reasonably expect to obtain the relief, the action is vexatious."

Those characteristics, in my respectful submission, apply to this motion.  A simple reading of the jurisdiction of the Ontario Energy Board Act of this Board have made it clear that the relief sought by NextBridge was not available to it.  Not available to it.  And yet what we've had is extensive filing of evidence, two days of technical conferences, and two days of submissions, all of which were, in our respectful submission, utterly unnecessary.

This is -- I appreciate that the Board rarely awards costs, but in our respectful submission, this is an appropriate case for the awarding of costs against NextBridge.

Those are our submissions, subject to any questions you may have.

MS. VELSHI:  Mr. Warren, I've got a few questions.  You spent a fair bit of time talking about the criticism that has been directed towards Hydro One with its late filing of its application and how, given the lateness of the public being aware of how much the construction costs had gone up, and that not happening until the summer of 2017, there was no way an earlier application could have been filed by Hydro One.

 When was Hydro One aware of Parks Canada's decision to not allow NextBridge to go through the park?

MR. WARREN:  I don't know the answer to that Question, Ms. Velshi, but...

MS. VELSHI:  So that decision was made in the summer of 2015 or so.  If Hydro One was aware at that time, would it be realistic to expect Hydro One to think, well, you know, that's an additional 50-kilometre route.  We clearly may have an advantage here, given that we have this corridor, that maybe we should be revisiting this.  Is that reasonable?

MR. WARREN:  In my respectful submission, it is not.  The reason for that is that standing alone, it turns out that the saving involved in that is $50 million.  And whether or not a difference of $50 million would have been a sufficient difference to warrant Hydro One developing an application, even considering developing an application for leave to construct, in my respectful submission, I don't think that that's enough of a difference.  It was when they saw the material difference, an 80 percent increase, that they began to consider the question of whether or not how much lower they could go.

So the decision of Parks Canada, I'll assume for purposes of this answer that they were aware that Parks Canada had denied NextBridge access to the park, that would not, in and of itself, have been sufficient to warrant ramping up for a leave-to-construct application.

MS. VELSHI:  Thank you.  And similarly, for the panel, if you don't think $50 million delta was kind of material enough, what do you think would be material from a public-interest perspective between the two bids at this stage for the Panel to think, well, here's a competitive bid that we should really reopen the process and look at?

MR. WARREN:  $140 million is a sufficient delta.

MS. VELSHI:  So you say 140.  If you look at the response to Undertaking, I think it's JT2.21 -- Exhibit TCJ2.21.  This is School Energy Coalition's compendium, tab 21, where they provide the cost estimate.

MR. WARREN:  Yes, I have it before me now.

MS. VELSHI:  And if we could have it up, I think it would be helpful.

So there are three different -- and I'm just looking at the bottom line, cost estimates.  There is the NextBridge one at 736.9 million, there is the Hydro One at 623.9 million, and then Hydro One alternate route of 664 million.

So as far as the construction cost, the difference is 113 million, correct?  And then at 72 -- and as I look at this -- and again, it is the back-of-the-envelope calculation that VECC has done as well -- given that the Hydro One estimate is a Class 3AACE level estimate and NextBridge is a 2, so different levels of confidence, are they not -- and then if you add any development cost that Hydro One's are not included in there, and we won't even talk about the system cost, are they not generally equivalent estimates?  And it is not a 130- or $140 million difference?

MR. WARREN:  Ms. Velshi, if I can say, with respect, all of these analyses and estimates in this motion proceeding have not been subject to cross-examination.

MS. VELSHI:  Fair enough.

MR. WARREN:  So for you and I to engage now in an exchange about what's the right number is part of the mischief of this motion.  It's seeking to dismiss the Hydro One application before we have had an opportunity to make our case, before we've had an opportunity to examine the NextBridge case.

It's possible, under searching examination, that we might determine that their 736 million is, in fact, something like 850.  I pull that number from the air.  I don't have any basis for it.  But that makes my point, is that unless you have a full consideration of these applications -- and so I ask the question rhetorically:  If there is a difference, why would the Board in this proceeding not want to consider what those differences might be?  Because on paper, we submit they're material.

MS. VELSHI:  I hear you.  My only point in all this was the basis of your argument for why the Panel should be looking at is there is a substantial difference in the prices between the Hydro One application and the NextBridge application, and --


MR. WARREN:  Oh, it's not my only submission, Ms. Velshi.  My other submission is that you are obligated to hear the Hydro One application under section 21.2.  We submit that there is a substantial public-interest benefit in hearing them simultaneously, and comparing them.  So the difference is obviously important to our submission, but there are other considerations, including jurisdictional ones.

MS. VELSHI:  Thank you.

And Ms. Cooper, a question for you on the Parks Canada.  So in response to Undertaking JT2.5, where you provided a schedule of leading up to when you expect Parks Canada approval, there was one activity with a projected timeline of May 2018 where PNP review of draft table of contents.

So has that been completed?  It is the fourth activity down.

MS. COOPER:  Just bear with me for one moment.

Thank you for your patience on that.  It is my understanding that the draft table of contents have been submitted -- thank you, I'm sorry.  It is on now?  It is my understanding that the draft table of contents have been submitted and the comments are being sought and that they're awaiting comments from Parks Canada at this point.

MS. VELSHI:  But the May 18th projected timeline is to receive the comments?  Was it to submit the draft?

MS. COOPER:  So the PNP review of draft table of contents of environmental-assessment report, the projected timeline, May 2018, PNP to provide input into the draft table of contents to ensure compliance with SIA requirements.  So it would appear to be to receive comments from Parks Canada with respect to that table of contents.

MS. VELSHI:  Right.  Which hasn't happened, and I'm just trying to understand the robustness of this schedule.

MS. COOPER:  Yes, and it appears from the review and from the discussions I've had this, again, is a projected timeline, so comments would have been expected in May.  We're now at the beginning of June, and hopefully those comments will be received soon.

MS. VELSHI:  And where in this schedule is a consultation with the Indigenous communities happening?

MS. COOPER:  With you allow me another indulgence?

MS. VELSHI:  Of course.

MS. COOPER:  There are people far more knowledgeable than I am on these issues.  So my understanding is that the consultation doesn't appear on this schedule; it is being done simultaneously with the provincial consultation on the individual EA that's been submitted to the ministry of Environment and Climate Change, and those discussions are underway, and the parks portion is being done at the same time.

MS. VELSHI:  Okay.  Do you have kind of a drop-dead date so if you don't receive approval from Parks Canada by a certain time then, you know, you shift to your alternate route?

MS. COOPER:  Thanks to Ms. Croll I will provide you with this answer.  There isn't a sort of drop-dead date at this point in time, but the view is that the desire would be to secure EA approval and Parks Canada approval by the same time frame, so there is some --


MS. VELSHI:  So you are driving the two in parallel?

MS. COOPER:  Correct.

MS. VELSHI:  Okay.  Thank you.

And my last question is on the Monte Carlo analysis undertaking on the schedule, and I don't know who is best to answer that.

So again, as one of the intervenors said, I was a little surprised that the 85 -- there's an 85 percent confidence interval, given all the risks that we have previously discussed with the project.

Does this analysis include all those risks of whether it's Parks Canada approval, the appropriate consultation and participation agreements getting in place, getting the OEB approval and all those?  Are those all reflected in this analysis, all those risks?  Is there someone there who thinks she has the answer?

MR. WARREN:  I'm told the answer is yes.

MS. VELSHI:  Okay.

MR. WARREN:  I live in --


MS. VELSHI:  Thank you.

MR. WARREN:  -- mortal terror that you will actually ask me what a Monte Carlo analysis is, and then I'm in real trouble.

MS. VELSHI:  Thank you.  Thank you.

MS. LONG:  Mr. Cooper, Mr. Warren, thank you.  We have no further questions.

Mr. Stevens, would you like some time to prepare your reply?

MR. STEVENS:  We would like a little bit of time.  I guess we're in your hands as to whether that's better to be a lunch break or something shorter.

MS. LONG:  Sure.  And I'm just wondering, have you had a chance to review the Batchewana First Nation submission?

MR. STEVENS:  I've not.

MS. LONG:  So I guess I'm seeking input from counsel whether if we took an hour for lunch now and then, Mr. Warren, you could maybe advise if that had been enough time for you to review, and Mr. Stevens, you could also advise, and then you would do your reply.  If you feel that it's not been enough time for you to carefully consider what has been put forward, then we will deal with some other process, but I would like you to deal with reply to the extent that you can on everything else that you've heard.

MR. STEVENS:  That sounds like a fair plan.

MS. LONG:  Okay?  So we will break for one hour and come back.
--- Luncheon recess taken at 12:16 p.m.
--- On resuming at  1:19 p.m.

MS. LONG:  I'm just going to turn to Mr. Warren here first, and see if there is anything that you wanted to say in respect of the written submission of the Batchewana First Nation.

MR. WARREN:  Thank you, Madam Chair.  We've read it and we have a few brief comments, since a number of them deal with the Parks Canada and the park issues.  My colleague, Ms. Cooper, will address them.  And then on the consultation issue, I have one submission only.
Continued Submissions by Ms. Cooper:


MS. COOPER:  Thank you.  With respect to the submissions, as Mr. Warren said, we have reviewed them.  I won't address any of the EA commentary, because I believe in my earlier submissions I covered off most of the points that were made and responded to those.  So I won't repeat myself in that respect, unless there are any questions on it.

I would like to say, with respect to the park issue, in paragraph 16 there is a reference to provision for securing a new licence, and I just wanted to clarify that there is an existing licence in play between Hydro One and Parks Canada.  And the process that is currently underway is a renewal process, so just to provide some clarity with respect to that point.

And I believe the other issue that's been raised about provision in the schedule for undertaking is a question that I received from the panel, specifically from Ms. Velshi.  So unless I haven't responded to that thoroughly, I won't purport to review that issue again.

I think all of the other issues I've addressed.
Continued Submissions by Mr. Warren:


MR. WARREN:  With respect to the consultation  issues, Mr. Henderson, on behalf of his client, had raised the question of the nature of the consultations and the timeline, all of which is in Mr. Henderson's client's control.

Hydro One Networks has reached out to this community, along with the other 17 communities on the list and is, to use the old cliché, ready, willing and able to discuss, to consult, to accommodate, to reach commercial arrangements where they're appropriate.  And if a First Nation refuses to talk to Hydro One, that's something that we can't control.  And what we would urge the Board to do this proceeding is that the issues of what First Nations are willing to do when confronted with a willing Hydro One are simply not determinative of the issues on this motion, and those are our submissions on the point.

MS. LONG:  Okay.  Thank you.  Mr. Stevens?
Reply Submissions by Mr. Stevens:


MR. STEVENS:  Thank you.  At the outset, you'll be happy to hear that in my reply, I don't intend to touch on  everything we've heard in the last couple of days.

You will have heard, either in person or in writing, from each of Board Staff, BLP, MNO, BFN and VECC as to the reasons why they say this motion should succeed, and Hydro One's case should either be dismissed or held in abeyance.  While some of the arguments provided by these parties are different from the approach taken by NextBridge, we agree that each provides a legitimate basis by which the Board could decide to grant NextBridge's motion.

In particular, we point you to the submissions from MNO and BLP about the honour of the Crown and the issues in this case as to how related duties must be fulfilled.  And I point you to those, since those are things that we did not address at all in our submissions, and I don't intend to do so now either.

In this reply, we'll focus on the submissions from those who don't support the motion.  At the outset, we agree with the comment that was made by counsel for PWU that the reason we're here for this motion is because of the importance of the 2020 in-service date for the EWT project.

Hydro One's project cannot meet that date.  NextBridge's project can meet that date, if it is allowed To move efficiently through the regulatory process.  Indeed, NextBridge is near the end of the OEB regulatory process and stands ready to go to hearing in its LTC proceeding, which had been scheduled to start this week.

We've heard from a number of parties who dispute our interpretation of the Order-in-Council.  They take a convenient reading, we say, of the Order-in-Council and conclude that the priority project being identified is simply the EWT project, rather than the EWT project with a 2020 in-service date.

We say that's not correct.  That position fails to recognize the overall purpose of the Order-in-Council, which is to set a path for the timely completion of an important transmission project to meet the growing demand of northwest Ontario.

The determination that the EWT is a priority project clearly identifies that it's needed soon, otherwise it wouldn't be a priority.  Not surprisingly, we say, need and date go together.  The required 2020 in-service date is clearly set out in the words of the Order-in-Council.  The fact that the date is important is confirmed in the Minister of Energy's December 4, 2017, letter to the IESO and the OEB.  In that letter, the Minister noted that the IESO has confirmed the need to pursue the completion of the EWT with a 2020 in-service date, and that the government of Ontario continues to support the project to ensure long-term supply stability in the northwest.

In making this statement, the Minister specifically referred back to the Order-in-Council, and it perhaps bears note that at that time, the Minister was aware, the Minister had been told that Hydro One would be bringing what it termed a more effective -- more cost-effective competing application.  The reference for -- I won't repeat references for things I've talked about before.  But in a couple of instances, I will just indicate a reference for things that haven't been brought up before. The reference here is undertaking JT2.17, attachment 12.

We say that the 2020 date in the Order-in-Council and related directions to the OEB is a clear expression of the government's expectation that the project will be in service in 2020.  Just yesterday, counsel to the IESO confirmed that the IESO continued to support the EWT project to be in service in 2020.  In short, we say there's no basis to simply erase the 2020 date from the Order-in-Council.

Certain parties, including Hydro One, focus their comments on the merits of NextBridge's EWT project.  We say that's not what's at issue in this motion.  This motion is about whether Hydro One's case should be dismissed or, in the alternative, held in abeyance.

That said, it's important to emphasize that NextBridge has every expectation that it can meet its 2020 in-service date, so long as it receives timely regulatory approvals.  But this will not be possible if NextBridge is forced to slow down and wait for Hydro One to catch up.

NextBridge is ready for its leave-to-construct hearing, but Hydro One is clearly not ready for a leave-to-construct hearing.  Hydro One and those who support Hydro One in this motion say the Board should enable and encourage competition, and wait to hear Hydro One's full case.

While NextBridge supports competition, we say this is not a competitive situation.  Hydro One, by reason of its own actions, does not have a competitive application.  At many different times, Hydro One had enough information that it could have advanced its own application.  But it waited until February of 2018 to do so.  A brief review of the relevant facts illustrates this.

Hydro One participated in but was not chosen in the Board's 2013 designation proceeding, and Hydro One opted not to be designated as a runner-up.

When it became clear in 2014 and 2015 that NextBridge would not be permitted to route its East-West Tie project through Pukaskwa National Park, Hydro One did not do anything to advance a competing project.  We heard this morning from Mr. Warren that it would be incredible to think that this change would not lead to increased costs.

When the Order-in-Council was issued in 2016, indicating that the East-West Tie line was only required for 2020, Hydro One did not advance a competing project, despite knowing that the extension and date would likely increase costs.  Had Hydro One filed a competing application at that time, it would have been able to meet a 2020 date, presumably.

When NextBridge indicated in April 2017 that its costs would likely be increased for this project, Hydro One did not advance a competing project.  Now, interestingly, at that point Hydro One did apparently commence internal investigations.  The evidence on this motion is that as of March 2017 Hydro One put NextBridge on notice not to share confidential information because Hydro One might have a competing bid.  This, of course, is almost one year before Hydro One actually did file a competing bid.

When NextBridge filed its leave-to-construct in July 2017, Hydro One still waited more than half a year to file its application, and even then we say Hydro One did not file a complete application.

NextBridge agrees with the characterization from counsel to the MNO that Hydro One is attempting to swoop back into this project at the last minute.

During the five years between designation and today, NextBridge has spent countless hours designing and developing the project, consulting and negotiating with First Nation and Metis communities, advancing its environmental assessment, and preparing to have the LTC application approved.  Hydro One has spent those five years doing virtually nothing on the project until very recently.

Hydro One didn't file its leave-to-construct until more than six months after NextBridge, and all it had -- at that time it did not have a CIA, an SIA, or evidence about need.  All it had was the promise of savings due to an eleventh-hour concept to use 87 quad circuit towers in Pukaskwa National Park, a concept that's yet to be tested under industry-accepted processes and that has no assurance that it will be approved by Parks Canada and Indigenous groups.

On its face it is clear that Hydro One decided at the last minute to hastily put an LTC application on the table, pencils in the prospect of at least $100 million in cost savings so Hydro One could jump ahead or alongside NextBridge and be compared as an apples-to-apples project.

But we say that's simply not the case.  It's not possible.  If Hydro One had submitted its LTC in a timely way, maybe that comparison could happen right now.  But at this stage, a comparison can only happen now if NextBridge's proposal is placed in abeyance until Hydro One's leave-to-construct is truly ready for testing of its evidence.

Today, more than ten months after NextBridge filed its leave-to-construct application, NextBridge is ready to proceed to hearing.  All of NextBridge's costs and plans can be tested at that hearing.  NextBridge's EA process is well advanced with the expectation it will obtain final approvals in late fall 2018.

In contrast, Hydro One is nowhere near the same state of readiness.  As explained yesterday in my submissions, Hydro One's case relies on a series of unique or unprecedented approvals, and the required work for those approvals is only just starting now.

Hydro One does not yet have a notice of application for its leave to construct.  Hydro One's EA process was only formally commenced last week, which means that the entire run of the process still has to occur, and we have no idea whether MOECC will allow the unprecedented approaches that Hydro One is suggesting.

Hydro One has only just begun to be in touch with Indigenous communities, and the evidence is that it has not yet commenced meaningful consultation.  Hydro One does not yet have any permission to use its planned route through Pukaskwa National Park.  Hydro One has not yet tested its quad circuit towers.  Hydro One does not yet have a class 2 cost estimate.

These are all things we say that won't have any real meaningful information for the Board and parties to test until later this year or into 2019.  If Hydro One's application is allowed to proceed, we'll have to wait for this information, or else we risk proceeding on a series of assumptions or unknowns.

In our submission, it's Hydro One who is placing the OEB in a difficult position, because it would like to start its process today, but its case isn't right for hearing.

All of this, we say, leads to a conclusion that Hydro One does not have a competitive application to develop the priority East-West Tie line expansion within any time frame that will meet the government's expectations.  That's why we say the case should be dismissed.

NextBridge strongly disputes that it's appropriate to have the two leave-to-construct applications heard together.  We say that will cause harm.  It will force NextBridge to have to stop in its tracks and wait for Hydro One to catch up.

As I've explained, Hydro One's not ready for hearing.  Their evidence needs to be updated.  There hasn't yet been any discovery.  We agree with Hydro One that there are many issues in their case that will have to be tested, but we're not ready to do that.  Some of the evidence that we require may take us until late in this year or into next year before it's ready.  In contrast, NextBridge does have a class 2 cost estimate.  It has completed tower testing.  It has filed a complete application.  Its discovery is complete; it's ready to go to hearing.

Requiring NextBridge to wait for Hydro One to catch up will delay NextBridge's in-service date beyond 2020, and that will, most like likely, increase NextBridge's cost.  It is most unfair that NextBridge would have to defend and ratepayers would have to pay increased costs that are incurred because everybody has to wait for Hydro One to be ready for hearing.

Equally significantly, we say, an LTC approval for Hydro One in 2018 will not answer the question of whether and when the project will actually proceed.  As I explained in argument in-chief, we say it will be many months, if not years, before we know whether Hydro One will succeed in Indigenous consultations or whether Hydro One will get EA approval based on NextBridge studies and work, or whether Parks Canada will allow a route through Pukaskwa National Park with the consent of Indigenous groups.

Allowing Hydro One's application in this circumstance would be putting the priority East-West Tie line in limbo for the foreseeable future until all of these uncertainties can be resolved.  And of course, there's no guarantee that all of these uncertainties will be resolved in Hydro One's favour.  If Hydro One does not receive one or more of these unique and unprecedented approvals, then the project might not proceed at all.

I also want to address the notion that somehow Hydro One's high-level indication of at least $100 million in savings is congruent with the public interest and therefore must be allowed an opportunity to proceed.  This was the focus of a question to Board Staff, and it underlies the position of Hydro One and SEC.

We say that the public interest must take more than cost into account.  It's important to also take account of reliability and of government policy and promises made to communities in northwest Ontario.  These communities, including First Nations and Metis groups, are making plans and spending money based on the promise of a 2020 in-service date.

Hydro One's project will not meet the required and promised 2020 in-service date.  It won't even meet its own 2021 date.  The items I've just described pose risk to reliability and they ignore government policy and community needs to the extent that it's the Hydro One project that proceeds.

Importantly, allowing Hydro One to proceed will also delay NextBridge; that is, allowing Hydro One to proceed in its application.  Any meaningful delay in processing NextBridge's LTC ensures that no project will meet the 2020 in-service date, and that the in-service date will actually be in 2021 or 2022 or possibly into 2023, depending on the delay.

Regardless of which entity ultimately completes the project, delay will cause increased costs.  It won't cost less cost -- cause less costs at this stage of the proceeding.

In the end, waiting to have sufficient information from Hydro One before proceeding to the LTC applications will result in a delayed project and a project that costs more no matter who's ultimately selected.  The extra costs come from increased project costs, continuing costs to manage a capacity shortfall, and human and financial cost to communities, including Indigenous communities, who will not have the benefits from the construction and operation of the EWT line project until a date later than when they expected.  We say that none of this is in the public interest.

I have a few other discrete items I'd like to touch on related to the arguments that we've heard.  First, in the event that the Board does not dismiss Hydro One's application and determines that the IESO should provide some updated information, NextBridge asserts and requests that this should not impact the timing for NextBridge's LTC application hearing.

NextBridge continues to plan for a 2020 in-service date, meaning that an undated IESO report would not be relevant to NextBridge's hearing.

Next, we disagree with the suggestion from PWU and the Board -- sorry, and Hydro One that the Board has no authority to grant the relief requested.  The Board's Snopko case that I took you to shows that the Board is able to use a summary-judgment-type approach to determine a rule 18 motion.

I note that the Board also applied a summary judgment approach using rule 18 in the EB-2012-0047 proceeding, which was a service area amendment proceeding.

We say that this motion is a proper example of one where it's efficient and appropriate to dismiss an application short of a full trial process, after having given all parties a full opportunity to be heard.  We say there is actually a hearing in this case.  We have many volumes of evidence, two days of technical conference and a two-day motion hearing.

 We disagree with the suggestion that only the Board can initiate a motion under rule 18.  But we note in this particular case, the Board itself actually issued a notice of hearing of motion on April 6, 2018, and the Board confirmed to all parties that the next -- the contents of the motion and gave everybody full notice of the proceedings.  The Board's notice indicated that it would hear the motion, and clearly indicated the relief sought includes the dismissal of Hydro One's application.

Next, NextBridge does not agree that Hydro One is entitled to receive NextBridge's project development work, including non-public EA work.  We were somewhat surprised to hear this come up in Hydro One's submission, given Hydro One's clear testimony at the technical conference that Hydro One is not seeking to use any non-public EA information, and given Hydro One's clear indication that they're not seeking any relief from the OEB on the question of access to EA information.  But to be clear, the EA materials belong to NextBridge and, in some instances, to third parties such as First Nation and Metis groups.  None of these parties consent to it being provided to Hydro One.

All of that being said, we don't see that there's any reason for the Board to issue a determination on this question in this proceeding.  Simply stated, it is not necessary for any of the relief sought by any parties.  But we do want to point out that there should be no concern that ratepayers will have to pay twice for project development work, including EA work.

The Board's designation policy is clear that where a party brings forward an LTC application in competition with the designated transmitter, that party does so at its own cost, which would not be recoverable from ratepayers.  And the reference for is that the Board's policy found behind tab 12, at page 17 of Hydro One Networks' brief.

We say therefore that in this case, ratepayers will not become responsible for the costs of Hydro One's EA work.


I note in passing that the implication of Hydro One's position is that it wants to compete, but it doesn't want to pay its competitor for the work that its competitor has already done.

As a final point of reply to what we've heard, Mr. Warren indicated this morning that Hydro One is seeking costs in the event that the motion is unsuccessful.  We submit that's not an appropriate outcome in this case.

This motion is legitimate and it's properly founded.  NextBridge is supported by several parties in the relief that it's asking for in this motion, including OEB Staff, VECC, MNO, BFN and BLP.  The motion is certainly not frivolous.  It's not the type of exceptional and unprincipled motion that might ever be expected to attract a cost award against the moving party.

In conclusion, NextBridge's position is that the Hydro One case should be dismissed.  As discussed in my argument-in-chief, we say the key question for the Board to ask is whether there is any genuine issue for full hearing in this case.  We say there is no such issue.  Hydro One won't meet the required 2020 date, and it will not meet its own promised 2021 date.

NextBridge's case, which can meet the 2020 date for the priority East-West Tie project, should proceed to hearing as soon as possible.

Finally and alternately, if the Board wants to keep Hydro One's case open to protect against the possibility that NextBridge's leave-to-construct application could fail, then we point to the option suggested in VECC's argument, which is to hold the Hydro One case in abeyance until after the NextBridge leave-to-construct application is heard.  And to be clear there, the implication is should NextBridge's application be approved, then the Hydro One case would fall away.  But should NextBridge's application not be approved, the Hydro One case would remain open.

Thank you.  Those are my submissions.

MS. VELSHI:  Mr. Stevens, a quick question for you:  Is the OEB approval a critical path activity for NextBridge?

We heard this morning from Hydro One that if the OEB decision wasn't until October or so, or November, that it really shouldn't impact your schedule because you need the critical path activities, your EA approval.  I just wanted confirmation on that.

MR. STEVENS:  I think the answer is -- well, I know that the answer is that both are critical path activities.  The leave-to-construct approval is important for land acquisition reasons.

MS. VELSHI:  Okay.

MR. STEVENS:  And NextBridge's schedule that it's filed indicates that it's seeking approval by July, also indicating, however, that there's a one-month float within that schedule.  So that's the timeframe by which NextBridge is looking for approval in order to meet a 2020 in-service date.

MS. VELSHI:  Thank you.

MS. DUFF:  There seems to be some question about the meaning of the Order-in-Council and what was intended.

Is it appropriate that this Board interpret that letter and make a finding with respect to it?

MR. STEVENS:  I believe it's appropriate for this Board to make an interpretation of any directions that are made to it.  But I think that it's simpler in this case than having to interpret simply the meaning of one line in one document, because if you point to the totality of all of the correspondence from the government to the OEB about the East-West Tie project, it's clear that it's a priority and it's clear that what the government has in mind, and is directing in many places, is a 2020 date.

MS. LONG:  Mr. Stevens, I just want to ask you a question about section 21(2) and the requirement for a hearing.  I want to understand NextBridge's position.

Is your position that by dismissing this, having a hearing under section 20, that section would be fulfilled?  I guess that's my first question, question A.

And then question B, I wasn't quite sure that I understood your position.  Do you take the position that having this motion satisfies 21(2)?

MR. STEVENS:  Yes, we say that to the extent the Board believes it must have a quote-unquote hearing that the process set up here, where evidence was requested, provided, tested and submissions were received can meet the requirement for a hearing.

MS. LONG:  Okay.  Thank you.

I think that draws us to the conclusion of the submissions.  We thank all counsel for their submissions over the past two days.  They've been very helpful and given us quite a bit to think about.

You will not be surprised to hear that we are going to issue a written decision and we hope to have that done in short order, understanding that the parties are anxious to hear the outcome of this.

If there are no further issues, then we are adjourned for -- I'm sorry, Mr. Esquega?
Procedural Matters:


MR. ESQUEGA:  Good afternoon.  In reviewing the transcript from yesterday, I just have one housekeeping item.  The book of references that I filed weren't marked as an exhibit, just the book of authorities.

MS. LONG:  Okay.

MR. ESQUEGA:  So I would just like to mark the book of references as well.

MS. LONG:  I forget where we left off yesterday, Mr. Murray.

MR. MURRAY:  I believe the last one was K1.9, so we will mark the BZA book of references as K1.10.
EXHIBIT NO. K1.10:  BZA BOOK OF REFERENCES


MS. LONG:  Thank you for bringing that to my attention.  All right, we are adjourned.
--- Whereupon the hearing adjourned at 1:50 p.m.
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