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IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, (Schedule B); and

AND IN THE MATTER OF an application by Essex Powerlines Corporation for an order approving Distribution Rates for May 1, 2018.
Essex Powerlines Corporation’s Submissions on Unsettled Issues

Introduction and Background

1. These are the Submissions of Essex Powerlines Corporation (“EPLC”) in response to the Ontario Energy Board’s (the “OEB” or the “Board”) Procedural Order No. 2 in this application (the “Procedural Order No. 2”), which directed EPLC to provide written submissions in respect of issue 4.2.1 of the settlement proposal (the “Unsettled Issue”). 
2. The Unsettled Issue is whether the Board should approve EPLC’s request to recover an overpayment  $1.8 million to customers.  That overpayment was made by way of an error made by EPLC in the materials filed in support of EPLC’s 2013 deferral and variance account (“DVA”) clearance that EPLC corrected in the filing of its 2015 IRM application (EB-2014-0072; EB-2014-0301) (the “2015 IRM Application”).  
3. EPLC submits that this error should be corrected because it is the only outcome that is consistent with the Board’s obligation to set just and reasonable rates.

The Unsettled Issue


FACTS

4. The Unsettled Issue is discussed in a report by OEB audit staff dated March 21, 2017 (the “Audit Report”) which states the following:

10.1.1 Finding Group 1 DVAs


[in the 2015 IRM Application] Essex Powerlines made adjustments to account balances that had previously been approved for disposition on a final basis. These adjustments, made as part of the 2015 IRM proceeding to recover a double refund of $1.8 million from customers, were not explained in a section of the application under a section titled “Adjustments to Deferral and Variance Accounts”, and should therefore not be reflected in the reconstructed DVA continuity schedules. Some of the Group 1 DVA balances are misstated (emphasis added)…

10.1.2 Basis of Finding

…The OEB issued filing requirements for 2015 rate applications stating its expectation that no adjustments will be made to any DVA balances previously approved by the OEB on a final basis. The filing requirements go on to provide that distributors must make a statement in their application as to whether or not any such adjustments are made. If a distributor reports that any adjustments have taken place, the distributor must provide explanations in its application for the nature and amounts of the adjustments. Supporting documentation must be included under a section titled “Adjustments to Deferral and Variance Accounts” (Emphasis Added).

5. EPLC acknowledges that the adjustment was not explained in the section of the 2015 IRM Application entitled “Adjustments to Deferral and Variance Accounts.”  However, the adjustments were addressed in the evidence and arguments in the 2015 IRM Application.  The attached schedule A includes evidence and arguments in the 2015 IRM Application that addresses these points.
  The audit report is therefore focused on the section of the evidence that included this information, not whether or not it was adequately addressed.  In other words, it addresses form rather than substance.  The Board has consistently acknowledged that substance should prevail over form.  As noted in its Rules of Practice and Procedure:  “No proceeding is invalid by reason alone of an irregularity in form”.

6. With respect to the filing requirements for the 2015 IRM Application, EPLC acknowledges that the Board’s 2015 Distribution Rate Filing Requirements (“DRFR”) provide that “no adjustments will be made to any DVA balances previously approved by the OEB on a final basis” (see 10.1.2 of the Audit Report). However, the DRFR goes on to state that a distributor may report on such adjustments with an explanation (DRFR, s. 3.2.3).  This is what happened here. 


ISSUES AND LAW

7. The issue in this case is whether the Board should correct the errors underlying the $1.8 million overpayment to customers.  EPLC submits that the Board should correct the error because that is the only remedy that is consistent with the Board’s obligation to set just and reasonable rates.

8. The Audit Report proposes that the consequences to EPLC of not providing its explanation in the “Adjustments to Deferral and Variance Accounts” section of its pre-filed evidence (as opposed to providing that explanation elsewhere in the record of that proceeding) is that there should be a $1.8 million loss to the shareholder (and a corresponding $1.8 million windfall to customers).

9. EPLC is not aware of the Board imposing this level of punishment for an evidence filing that did not conform with the proposed organization of evidence in a filing guideline.  Such a level of punishment would be in excess of any penalty imposed by the Board for even intentional violations of OEB Enforceable Provisions.

10. In its “Chronology” filed on May 17, 2018, EPLC requested that, if Board staff is aware of such a penalty, then staff provide that information.  Staff did not provide any information in response to this request.

11. EPLC recognizes that rule against retroactive rule-making.  As the Board has noted, the “Supreme Court of Canada has stated that retroactive rate making “is to remedy the imposition of rates approved in the past and found in the final analysis to be excessive”.

12. This is not what is being asked here.  EPLC is not rearguing its case by asking the Board to reconsider a previous decision.  The error underlying the closed DVAs was not debated or deliberated upon.  If the correct information was provided at the time the accounts were closed, it would be reflected in the decision.  The Board is not being asked to change its mind, only to fix a technical deficiency that was provided in spread sheets provided by the applicant.
13. This is why one of the exceptions to the rule against retroactive rate making is the power to correct an error that is either in the Board’s decision itself or, where, such as here, the error is in evidence that was incorporated into a Board decision.
14. Macauley’s Practice and Procedure in Administrative Tribunals describes the power to correct errors as applying to “cases where the applicant has accidentally mislead or failed to provide a decision-maker with the correct facts.”
“It is important to note that in these cases the substance of the decision-maker’s decision was not being changed.  In each case it could be argued that the decision-maker had intended to, or had, awarded the thing in question which had been omitted from the implementation of the court’s intention by error.”

15. As this quotation demonstrates, the purpose of the rule is to implement what the decision would have been if the decision-maker was not mistaken as to an underlying fact.  The authority of a tribunal to correct a decision so that inadvertent errors in the record do not lead to incorrect outcomes has been applied by the Divisional Court.
16. Thus, for example, in Grier v. Metro International Trucks Ltd., an employment standards officer (the “ESO”) had to determine a former employee’s vacation pay entitlement.  Having determined that the employee was entitled to vacation pay, the ESO erroneously determined a payment amount based on an employment period of two days instead of the actual employment period of one year and two days.  The error in the decision arose from an error in an agreed statement of facts.  After the decision was released, a party brought a motion to fix the error.  The Divisional Court held that it was appropriate to do so:

“Under the ESA the referee is charged with interpreting the successor rights provisions.  Referee Novick purported to do this in her first decision.  However, the parties placed before her an important fact which was incorrect.  On the face of her first decision it is clear that this incorrect fact influenced her decision.

17. Similarly, in Kingston v. Ontario (Mining & Lands Commissioner) (1977), 18 O.R. (2d) 166 (Div. Ct.), the Divisional Court stated:
“Where an officer or tribunal like the Mining and Lands Commissioner makes an order purporting to implement a settlement agreement between the parties before it, and it subsequently turns out that the order, through inadvertence or negligence of one of the parties, or their representatives, does not accurately embody the settlement, the appropriate proceeding, in our view is for the interested party to apply to the tribunal to have its order amended.”

18. The Board thus has the power to amend its order to incorporate the correct information.
19. Applying that here, the Board’s order clearing the 2011 and 2012 deferral accounts was based on erroneous information respecting those accounts.  If the correct amounts had been provided to the Board, the Board would have cleared the accounts on that basis.
20. In other words, the Board’s order incorporated the erroneous information, not because it was persuaded to, but because the information was provided in error.  In this case, perpetuating the error is not in the public interest and the Board can, and in the Applicant’s respectful submission, should correct the error.
21. The ability to correct an error in respect of closed DVA’s is recognized in the DRFR, which permits parties to identify if there are closed variance accounts that are proposed to be adjusted.  
22. Similarly, the Board’s May 17, 2018 Survey for Price Cap IR and Annual IR Index Rate Applications (the “2018 Survey”) directs distributors to identify “elements…expected to be included in their application”, including “Adjustments to deferral and variance account balances that were previously disposed.”
23. If there could be no exception with respect to closed DVA’s, these provisions of the DRFR and the 2018 Survey would be meaningless.
24. The recognition of this exception in the DRFR and the 2018 Survey is also important because it recognizes that closed DVAs may, in fact, be corrected.  As the Board noted, “One principle of importance in determining whether an adjustment is retroactive rate-making is whether there was knowledge of the utility and its customers that there may be retrospective adjustments.”
  The DRFR and the 2018 Survey signal this possibility to utilities and other parties before the Board.  
25. Audit staff implicitly acknowledges that the DRFR permits adjustments to closed DVA’s by arguing that the flaw here was not that adjustments were requested, but that the proposed adjustments were addressed in the wrong section of the record, specifically, that they “were not explained in a section of the application under a section titled “Adjustments to Deferral and Variance Accounts.”
26. As a result, all parties are aware that applicants may seek corrections to closed DVA’s.

27. Also relevant in this regard is the Board’s approval of correcting the impact of errors that lead to unexpected residual account balance.
  A residual account balance is similar to the situation here in that, in both cases, errors in a prior period led to the DVAs not being collected as originally designed or intended.  Indeed, if EPLC did not discover its error as part of its 2015 IRM, EPLC would have had a residual account balance.
28. Finally, the Board’s power to correct errors is also found in Rule 41.02 of its Rules of Practice and Procure, which provides as that, “The Board may at any time, without notice or a hearing of any kind, correct a typographical error, error of calculation or similar error made in its orders or decisions” (emphasis added).
29. In this regard, it should be noted that, in its reasons in the 2015 IRM Application the Board stated that this Rule only applied only to a “minor error needing correction”, and that it could not apply to errors that “impacted its customers in a material way.”

30. However, that decision did not provide any authority for its conclusion that the power to correct errors only applies to minor errors and, with all due respect to that panel, that limitation is not grounded in law.  An error may be clerical and still lead to a material outcome.  For example, a misplaced decimal point or zero could lead to millions of dollars.  It would be anomalous if the Board could correct a minor departure from a just and reasonable rate but not a major one.
31. As indicated, in Grier v. Metro International Trucks Ltd., the error was with respect to a calculation of vacation pay which was originally based on the erroneous amount of 2 days’ work and corrected to the period of one year and two days:  the value of the correction was over 180 times the value of the original error.  By any measure, this is a very substantial difference.
32. EPCL did not appeal the Board’s statement in its reasons that it could only correct minor errors.  Because the order resulting from the 2015 IRM Application supported  EPLC’s position in that application, it was not in a position to do so..  This is because a party can only appeal an order and not reasons for an order.  However, to be clear, the Board’s statement that it can only fix a minor mistake is a reviewable error.
33. The Board’s ability to correct an order to remedy an error is also consistent with the basic principle against unjust enrichment:  where a party (in this case EPLC) has overpaid another by mistake, courts will ensure that the party that overpaid can recover that amount.

34. For the foregoing reasons, EPLC submits that the error addressed in the Unsettled Issue should be corrected because it is the only outcome that is consistent with the Board’s obligation to set just and reasonable rates.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
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� EPLC addressed this point in detail in its response to the audit  report:





“Essex also realized during its review of all the variance accounts that the Board Approved disposition amounts for 2012 had not been moved to their respective 1595 accounts. The time period for the 2010 and 2012 disposition amounts has concluded and therefore they have been added to the model in their applicable 1595 accounts to ensure the correct amount is used for disposition in 2015, which explains the variance in the RRR vs 2013 balance column.





At the same time, Essex Powerlines submitted a revised rate generator model with changes to the 2015 IRM DVA continuity schedule.  Adjustments were made to the revised continuity schedule which impacted the opening principal and interest amounts for Group 1 DVAs as at January 1, 2013. The adjustments made by Essex Powerlines to the opening balances as at January 1, 2013 were equal and offsetting to the amounts approved for disposition on a final basis in the 2012 IRM proceeding, i.e., $1.5 million debit for all customers, $3.3 million credit for non-RPP customers, net $1.8 million credit.  As a result, the opening balances as at January 1, 2013 did not match the closing balances as at December 31, 2012 from the 2014 IRM DVA continuity schedule.





Essex Powerlines included a table in its reply submission demonstrating that the amounts "added to the model" resulted in the variance between the RRR filing and the ending balances as at December 31, 2013 on the adjusted 2015 IRM DVA continuity schedule .





The Group 1 DVA balances included the adjustments for a refund of $1.5 million credit to all customers and a recovery of $3.3 million debit from non-RPP customers (net recovery of $1.8 million debit). These adjustments were made to rectify the double disposition that occurred in the 2014 IRM proceeding and the balances were subsequently approved for disposition on an interim basis in the 2015 IRM rate application proceeding. As a result, Essex Powerlines has recovered the net $1.8 million debit from its customers.”





� OEB Rules of Practice and Procedure, Rule 5.03.


� Decision and Order setting Rates for Kitchener-Wilmot Hydro Inc, EB-2017-0056 (March 1, 2018), p. 12.


� Macauley’s Practice and Procedure in Administrative Tribunals, at p. 27A-33


� [1996] O.J. No. 538, p. 7.


� Decision and Order setting Rates for Kitchener-Wilmot Hydro Inc, EB-2017-0056 (March 1, 2018), p. 12.


� See Decision and Order setting Rates for E.L.K. Energy Inc., EB-2016-0066 (November 2, 2017)  which approved  settlement agreement on this topic.


� See p. 7.


� See:  BMP Global Distribution Inc. v. Bank of Nova Scotia, 2009 SCC 15; Royal Bank of Scotland PLC v. Oblak, 2013 ONS 4376; Cuthbert v. TD Canada Trust, 2010 ONSC 830); and Toronto-Dominion Bank v. Anker Electric Motor and Equipment Co. Ltd., [1979] 1 ACWS 66.






