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IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by Essex
Powerlines Corporation for an order approving a Smart
Meter Disposition Rate Rider (SMDR) and a Smart Meter
Incremental Revenue Requirement Rate Rider (SMIRR),
each to be effective January 1, 2015;

AND IN THE MATTER OF an application by Essex
Powerlines Corporation for an order approving just and
reasonable rates and other charges for electricity
distribution to be effective May 1, 2015.

BEFORE: Marika Hare
Presiding Member

Allison Duff
Member

DECISION and ORDER
June 9, 2015

This is the OEB’s Decision and Order in the Essex Powerlines Corporation (Essex
Powerlines) combined proceeding for its final smart meter installation costs application
(EB-2014-0301, the Smart Meter application) and for its annual Price Cap Incentive
Rate-Setting adjustment application relating to rates for the 2015 rate year (EB-2014-
0072, the Price Cap IR application)*.

! The Smart Meter Application was filed on September 23, 2014 and the Price Cap IR application was filed on
September 26, 2014.
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Essex Powerlines last appeared before the OEB with a cost of service application for
the 2010 rate year in the EB-2009-0143 proceeding. To adjust its 2015 rates, Essex
Powerlines selected the Price Cap IR which provides for an adjustment to distribution
rates and charges in the period between cost of service proceedings based on inflation,
productivity and incentives.

Essex Powerlines’ application satisfied the OEB’s filing requirements?® and, on October
20, 2014, the OEB issued notice that it would hear both applications in a combined
proceeding, in writing. OEB staff participated in the proceeding. Initially, only the
Vulnerable Energy Consumers Coalition (VECC) applied for, and was granted,
intervenor status and cost eligibility. VECC stated that its involvement in the proceeding
would be limited to Essex Powerlines’ request for the recovery of costs associated with
the installation of smart meters.

After the evidentiary phase of the combined proceeding, Essex Powerlines disclosed an
error with the evidence filed in the Price Cap IR application. The error related to a
misallocation between two Group 1 Deferral and Variance Accounts (DVA); Account
1588 — RSVA Power, and Account 1589 — RSVA Global Adjustment. In its reply
submission dated January 20, 2015, Essex Powerlines submitted additional information
confirming that it had incorrectly allocated costs in 2011, 2012 and 2013 between
Regulated Price Plan (RPP) and non-RPP customers (i.e. those purchasing electricity
from a retailer or making individual arrangements for power procurement).

The OEB reopened the record of the proceeding to enable the filing of new evidence
and convened an oral hearing to consider the new evidence. Given that there would be
a broader potential impact on rates than had been anticipated when the applications
were first received, the OEB granted intervenor status and cost awards eligibility to all
intervenors of record in Essex Powerlines’ last cost of service proceeding®.

In addition to VECC and OEB staff, Energy Probe and School Energy Coalition (SEC)
also participated in the combined proceeding. These parties asked interrogatories,
attended the oral hearing and made submissions.

2 Report of the Board: Renewed Regulatory Framework for Electricity Distributors: A Performance-Based Approach
gOctober 18, 2012); and Filing Requirements for Electricity Distribution Rate Applications (July 25, 2014)

Town of Amherstburg, Town of LaSalle, Municipality of Leamington, and Town of Tecumseh (“Representatives of
the Streetlight Class”); Energy Probe Research Foundation (“Energy Probe”); the School Energy Coalition (“SEC");
and the Vulnerable Energy Consumers Coalition (“VECC")

Decision and Order 2
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The following issues are addressed in this Decision and Order:

e Rural or Remote Electricity Rate Protection Charge
e Shared Tax Savings Adjustments

e Retail Transmission Service Rates

e Loss of Customers

e Group 1 Deferral and Variance Account Balances

e Consequences of Essex Powerlines’ Regulatory Accounting Errors
e Price Cap Index Adjustment

e Debt Servicing Covenants

e Smart Meter Application

e Motion

e Implementation

e Cost Awards

Rural or Remote Electricity Rate Protection Charge

The OEB has determined that the Rural or Remote Electricity Rate Protection (RRRP)
benefit and charge for 2015 shall remain at $0.0013 per kWh*. The draft Rate Order
filed by Essex Powerlines shall reflect this RRRP charge.

Shared Tax Savings Adjustments

The OEB has determined that a 50/50 sharing of the impact of legislated tax changes
between shareholders and ratepayers is appropriate and that the tax reduction will be
allocated to customer rate classes on the basis of the OEB-approved distribution

revenue from the applicant’s last cost of service proceeding®.

Essex Powerlines identified a total tax savings of $157,696 resulting in $78,848 to be
refunded to ratepayers.

The OEB approves the disposition of the shared tax savings of $78,848 based on a

* Decision with Reasons and Rate Order, EB-2014-0347
° Supplemental Report of the Board on 3rd Generation Incentive Regulation for Ontario’s Electricity Distributors
(September 17, 2008)

Decision and Order 3
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volumetric rate rider using annualized consumption for all customer classes.
Retail Transmission Service Rates

Electricity distributors are charged for transmission costs at the wholesale level and
then pass on these charges to their distribution customers through their Retall
Transmission Service Rates (RTSRs). Variance accounts 1584 and 1586 are used to
capture differences in the rate that a distributor pays for wholesale transmission service
relative to the retail rate that the distributor is authorized to charge when billing its
customers.

The OEB has issued guidelines® which outline the information that electricity distributors
are to file in order to adjust their RTSRs for 2015. The guidelines require electricity
distributors to adjust their RTSRs based on a comparison of historical transmission
costs adjusted for the new Uniform Transmission Rates (UTR) and the revenues
generated under existing RTSRs. Similarly, embedded distributors, such as Essex
Powerlines, must adjust their RTSRs to reflect any changes to the applicable RTSRs of
their host distributor, which in this case is Hydro One Networks Inc.

The OEB approved new rates for Hydro One’s Sub-Transmission class, including the
applicable RTSRs’, as shown in the following table:

Table 1: 2015 Sub-Transmission RTSRs

Network Service Rate $3.41 per kW
Connection Service Rates

Line Connection Service Rate $0.79 per kW
Transformation Connection Service Rate $1.80 per kW

The OEB finds that these 2015 Sub-Transmission class RTSRs are to be incorporated
into the filing module to adjust the RTSRs to be charged to customers.

® Guideline G-2008-0001 - Electricity Distribution Retail Transmission Service Rates, revision 4.0 (June 28, 2012)
" Rate Order, EB-2013,0416, issued April 23, 2015

Decision and Order 4
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Loss of Customers

Essex Powerlines proposed to remove the consumption data associated with the
General Service 3,000 to 4,999 kW rate class in order to calculate the rate riders for
deferral and variance accounts, tax savings and RTSR without reallocating any other
costs. This rate class had only two customers - Hydro One Networks Inc. which is not
charged rate riders as an embedded distributor, and Heinz Corporation which ceased to
be a customer in June 2014.

Essex Powerlines analyzed the current usage compared to the latest OEB-approved
volumetric forecast and noted that “while all other classes have not changed
significantly, the General Service 3,000 to 4,999 kW class has decreased by 100% ...
[d]ue to these facts Essex Powerlines has changed the volumetric data used for the
General Service 3,000 to 4,999 kW class to ensure the allocation of the tax sharing,
deferral and variance and RTSR rate riders are more accurately applied.”

Essex Powerlines considered it appropriate to remove the consumption data; otherwise,
a recovery could be approved for a class with no customers. Essex Powerlines
indicated that the removal of the Heinz Corporation volumes from the 2013 total
consumption reduces the non-RPP portion of the split from 41.23% to 41.00%°.

In its submission, OEB staff supported the omission of the consumption data for this
customer class and noted the minimal change in the overall percentage.

To calculate rate riders, the Rate Generator Model instructions state:

If there is a material difference between the latest Board-approved volumetric
forecast and the most recent 12-month actual volumetric data, use the most
recent 12-month actual data.®

These options are available because the Rate Generator Model is applied in Price Cap
IR applications in which no current consumption forecast is considered. In this Price
Cap IR application, the OEB approves Essex Powerlines’ proposal to use recent, known
information which should reduce any true-up required in the future.

8 Undertaking J4, Response, April 21, 2015 (EB-2014-0072/EB-2014-0301)
® Rate Generator Model, Tab 6 — “Billing Det. For Def-Var”

Decision and Order 5
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Ontario Energy Board

Group 1 Deferral and Variance Account Balances

The OEB'’s policy on DVAs provides that, during an IRM plan term, a distributor’s Group
1 DVA balances will be reviewed and disposed if the preset disposition threshold of
$0.001 per kWh, whether in the form of a debit or credit, is exceeded™.

As initially filed, Essex Powerlines’ 2013 actual year-end total balance of $1,522,723 for
Group 1 DVAs exceeded the disposition threshold. However, when the error was
disclosed, it was apparent the evidence was incorrect. Significant balances had been
misallocated between the Group 1 Accounts 1588 and 1589.

Accounts 1588 and 1589 in 2011, 2012 and 2013

In its reply submission to the Price Cap IR application, Essex Powerlines included new
information relating to an error that it discovered in the 2011, 2012 and 2013 rate years.
The source of the error occurred in the settlement forms that Essex Powerlines
submitted to the Independent Electricity System Operator’s (IESO) which are used to
determine the RPP and non-RPP split for the IESO’s Global Adjustment and Hydro One
Network Inc.’s power billings.

The forms used at that time were the IESO’s, and the forms required that Essex
Powerlines input an allocation formula that the IESO then used to bill the Global
Adjustment. Staff at Essex Powerlines made a data input error in this formula.

The error affected RPP and non-RPP customers as follows!:

Table 2: Annual Breakdown of Misallocated Amounts

Under-collected from Over-collected from
Non-RPP RPP

2011 $1,561,164 $1,561,164
2012 $3,617,586 $3,617,586
2013 $6,419,261 $6,419,261
Total $11,598,011 $11,598,011

10 Report of the Board on Electricity Distributors’ Deferral and Variance Account Review Initiative (July 31, 2009)
' Essex Powerlines Response to Procedural Order No. 2, February 11, 2015 (EB-2014-0072/EB-2014-0301)

Decision and Order
June 9, 2015
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Essex Powerlines submitted that the error was not previously detected given the volatile
nature of Accounts 1588 and 1589. In addition, other Group 1 DVAs were being
monitored and, overall, the total balance had not changed significantly. To correct the
error, Essex Powerlines proposed an adjustment and re-allocation between RPP and
non-RPP customers of approximately $11.5 million. The proposed accounting
adjustments would be a credit to Account 1588 and a debit to Account 1589.

For reasons set out in the OEB’s Partial Decision and Procedural Order No. 3
(Procedural Order No. 3), the OEB rejected Essex Powerlines’ proposal to correct the
misallocation error for rate years 2011 and 2012 totalling $5,178,750. The OEB found
that to do so would constitute retroactive ratemaking as the 2011 and 2012 Group 1
DVA balances were approved on a final basis in Essex Powerlines’ 2014 IRM decision.

Despite Procedural Order No. 3, Essex Powerlines in its Argument in Chief, maintained
the view that the amounts over and under-billed to customers should be corrected in full
(i.e. including the already settled amounts) and submitted that the OEB could correct
the error of the misallocation of the riders associated with the disposition of Group 1
DVAs in 2011 and 2012 through application of Rule 41.02 of the Rules of Practice and
Procedure. In its reply submission, Essex Powerlines indicated that the OEB did not
address this argument in Procedural Order No. 3.

This was not an oversight by the OEB in Procedural Order No. 3. The OEB’s view was
that the application of Rule 41.02 was not applicable in this case. The fact that Essex
Powerlines has raised this issue again in its reply submission leads the OEB to question
whether Essex Powerlines understands the gravity of its errors.

Rule 41.02 of the Rules of Practice and Procedure is used in the case of a minor
administrative error. The rule specifically states “The Board may at any time, without
notice or a hearing of any kind, correct a typographical error, error of calculation or
similar error made in its orders or decisions”. To use this rule in the case of Essex
Powerlines’ allocation of costs associated with Group 1 DVAs would equate the
misallocation to a minor error needing correction. The errors made by Essex
Powerlines were not minor and impacted its customers in a material way. This does not
fall within the category of changes that can be made by the OEB without a hearing.

Decision and Order 7
June 9, 2015
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Accounts 1588 and 1589 Residual Amounts

The 2011 and 2012 Group 1 DVA balances were being disposed through a 2014 rate
rider over the May 1, 2014 to April 30, 2015 period. When the error was identified, the
OEB issued a Rate Order and ceased the 2014 rate rider, effective February 1, 2015, in
order to mitigate any further impacts. Thus, during the last three months of the 2014
ride rider’s term (February, March and April 2015) the rate riders were not billed or
credited to customers.

With ceasing disposition of the 2014 rate riders for the 2011 and 2012 DVA balances, a
residual amount remains in Account 1595 (2014). A large portion of the residual
amount is the result of yet-to-be billed February, March and April 2015 consumption and
includes amounts related to all Group 1 DVAs (including Accounts 1588 and 1589).

In terms of the quantum, Essex Powerlines agreed with OEB staff’s calculation to
correct the misallocation between Accounts 1588 and 1589 on a dollar-for-dollar
basis*?. As of January 31, 2015, the remaining balances are, as corrected over the
course of the proceeding and agreed to by Essex Powerlines, a debit in Account 1588
of $1,198,629 and a credit in Account 1589 of $1,089,506.

The OEB approves the disposition of the unbilled residual amounts in Account 1595
(2014) of a credit of $1,020,432 which includes a debit amount of $1,198,629 in Account
1588 and a credit of $1,089,506 in Account 1589 (applicable only to Non-RPP
customers). The OEB agrees that the residual amounts should be calculated on a
dollar-for-dollar basis, considering actual collections to date.

Account 1590 Approved Balance

During the course of the combined proceeding, it was discovered that Account 1590 -
Recovered Regulatory Asset Balances was not included in the rate rider calculation of
the approved Rate Generator Model in the 2014 IRM proceeding™.

Account 1590 had a credit balance of approximately $1.5 million as at December 31,
2012. The $1.5 million credit balance was approved by the OEB on a final basis;
however, due to a model implementation error, the credit was not included in the rate
rider calculations and was not returned to customers.

2 Oral Hearing Transcript Vol. 1, Page 70 (line 24) to Page 71 (line 7), April 14, 2015 (EB-2014-0072/EB-2014-0301)
13 Essex Powerlines Corporation, Reply Submission, March 6, 2015, Page 4 (EB-2014-0072/EB-2014-0301)

Decision and Order 8
June 9, 2015



Ontario Energy Board EB-2014-0301
EB-2014-0072
Essex Powerlines Corporation

In Procedural Order No. 3, the OEB directed the utility to bring this amount forward
along with its Group 1 DVAs as at December 31, 2013 for disposition over a one-year
period commencing May 1, 2015 (see OEB findings in Implementation section).

Group 1 DVA Balances as at December 31, 2013

Essex Powerlines provided an updated DVA continuity schedule for the requested
disposition of its 2013 Group 1 DVAs with no adjustment to the 2011 and 2012 balances
in Accounts 1588 and 1589 (as per Procedural Order No. 3) and with the correcting
adjustments to the 2013 balances only to Accounts 1588 and 1589. The updated
continuity schedule included Account 1590*.

Essex Powerlines proposed the following disposition periods:

e Group 1 DVAs, excluding Accounts 1588 and 1589: one-year period
commencing May 1, 2015

e Account 1588: two-year period commencing May 1, 2015

e Account 1589: four-year period commencing May 1, 2015

The OEB approves the Group 1 DVA balances as at December 31, 2013 on an interim
basis. This balance excludes the 2013 balances in Accounts 1588 and 1589, and
includes Account 1590 and 1595 (2014). In the Implementation section of this Decision
and Order, the OEB approves a June 1, 2015 effective and implementation date for
2015 rates. As a result, the OEB approves an 11-month disposition period from June 1,
2015 to April 30, 2016.

The OEB approves the disposition of the 2013 balances in Account 1588 of a
$2,151,411 credit and in Account 1589 of a $4,382,923 debit on an interim basis. The
OEB approves a 23-month disposition period for the credit or refund to customers of the
Account 1588 balance and a 35-month disposition period for the debit or charge to
customers of the 1589 balance. The draft Rate Order should consider the revised bill
impact on customers.

14 Essex Powerlines, Updated Rate Generator Model “Essex Powerlines_2015 IRM_Rate_Generator_Appendix A
Master Exhibit 1_20150407", April 7, 2015

Decision and Order 9
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Table 3 provides the amounts that Essex Powerlines should use in calculating the
necessary rate riders and disposition periods.
Table 3: Amounts Applicable for Each Rate Rider Calculation

S Disposition Period
Rate Rider 1
2013 Balances
(includes 1590 and 1595 (2014)
residuals for all Group 1
accounts, excluding Accounts (4,400,946)
1588 and 1589 for the 2013
balances)
Account 1595 (2014) - Account
1588 residual 1,198,629
Total (3,202,317) 11-months

Rate Rider 2 (applicable only to
Non-RPP customers)
Account 1595 (2014) - Account

1589 residual (1,089,506) 11-months

Rate Rider 3
Account 1588 (2013) (2,151,441) 23-months

Rate Rider 4 (applicable only to
Non-RPP customers)
Account 1589 (2013) 4,382,923 35-months

The balance of each Group 1 DVA approved for disposition shall be transferred to the
applicable principal and interest carrying charge sub-accounts of Account 1595. Such
transfer shall be pursuant to the requirements specified in Article 220, Account
Descriptions, of the Handbook. The date of the transfer must be the same as the
effective date for the associated rates. Essex Powerlines should ensure these
adjustments are included in the reporting period ending June 30, 2015 (Quarter 2).

Consequences of Essex Powerlines’ Regulatory Accounting Errors

In its Procedural Order No. 3, the OEB stated that, in situations where errors are the
result of a utility’s negligence, the OEB could impose financial or other consequences
on the utility.

Decision and Order 10
June 9, 2015
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OEB staff submitted that Essex Powerlines has the ultimate control over its books and
is responsible for ensuring that it follows the OEB’s Accounting Procedures Handbook
(the Handbook)*® and ensuring the accuracy of its filings with the OEB. OEB staff
submitted that in this case, Essex Powerlines has not met its responsibility to do so. In
OEB staff's view, systemic carelessness towards ensuring proper regulatory accounting
should be met with serious consequences; and, the result of such consequences should
benefit customers who have been materially harmed through no fault of their own. OEB
staff submitted if a financial consequence is applied as a result of the errors, it should
be a 300 basis point reduction in the regulatory Return on Equity (ROE) embedded in
rates to 6.85%, for a two-year period commencing May 1, 2015. OEB staff used Essex
Powerlines’ 2013 regulatory ROE calculation to estimate the amount it would forego
based on a return of 6.85%. OEB staff estimated this amount to be approximately
$550,000 per year.

VECC submitted that the penalty paid by Essex Powerlines should result in Essex
Powerlines’ RPP customers being made whole unless there is evidence that this would
have an adverse impact on the financial viability of the utility. VECC noted that
extending the penalty over a number of years would mitigate the effects upon the utility.

SEC submitted that the over-collected amounts from RPP customers should be
refunded and that the OEB should exercise its discretion and order Essex Powerlines to
credit RPP customers.

Energy Probe submitted that an error resulting in one group of customers benefitting at
the expense of another group of customers is not an appropriate outcome. However, if
the OEB rejects Essex Powerlines’ proposal to correct the misallocation again, Energy
Probe submitted that the OEB should impose a penalty on the utility in order to
compensate RPP customers. Energy Probe suggested that Essex Powerlines could
finance the refund in a number of ways.

The OEB notes that parties used various terms to describe the proposed consequence
that should be imposed on Essex Powerlines for its regulatory accounting errors. These

15 Accounting Procedures Handbook for Electricity Distributors (Effective January 1, 2012)

Decision and Order 11
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include a penalty*®, an award of damages for negligence’’, an exercise of the OEB’s
discretion'®, and as a debit toward Essex Powerlines’ return on equity.*®

In its reply, Essex Powerlines submitted that the analysis of imposing a penalty is much
more complex than portrayed by parties to this proceeding. The proposed payment
ranged from $1.1 million (OEB staff) to $3.7 million (VECC, SEC and Energy Probe).

Essex Powerlines submitted that the OEB's only power to order penalties is in Part VII.1
of the Ontario Energy Board Act, 1998 which addresses compliance. Further, Essex
Powerlines submitted that there is nothing in the legislation to suggest that the OEB has
the power to impose penalties in any other circumstances. Essex Powerlines also
submitted that there is no legal basis for the argument that the OEB has discretion to
make an ROE adjustment given a utility made an error.

The OEB has considered the evidence with respect to the issue of negligence versus
careless accounting and whether or not a financial consequence should be paid by the
shareholder of Essex Powerlines as a result. The OEB has also considered the
submissions of Essex Powerlines that the OEB’s only power to order penalties is
through a compliance proceeding.

The OEB finds that based on the evidentiary record, Essex Powerlines demonstrated
carelessness towards ensuring proper regulatory accounting procedures and controls.

Requlatory Accounting Procedures and Controls

It is imperative that electricity distributors adhere to the Handbook. The Handbook is a
fundamental pillar for regulatory accounting in Ontario, and the Uniform System of
Accounts provides the structure on which the Handbook is based. With 70 electricity
distributors, the Handbook and related guidance ensure consistency and comparability
of accounting treatments, regulatory books and the resulting rates.

During the course of the combined proceeding, numerous examples of Essex
Powerlines not adhering to the Handbook and the Uniform System of Accounts became
evident. One example was the credit balance in Account 1590 that had not been

'8 Energy Probe, Submission, Page 4, April 30, 2015 (EB-2014-0072/EB-2014-0301)
" VECC, Submission, Pages 4-5, April 30, 2015 (EB-2014-0072/EB-2014-0301)

'8 SEC, Submission, Page 3, April 30, 2015 (EB-2014-0072/EB-2014-0301)

'° OEB staff Submission, Pages 13-14, April 30, 2015 (EB-2014-0072/EB-2014-0301)

Decision and Order 12
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disposed. Evidence was filed indicating that Account 1590 should not have had any
balance in 2014. In guidance issued in August 2008%°, the OEB clearly instructed
distributors that post-April 30, 2008, new balances were to be brought forward to
Account 1595 for approval and disposition. Essex Powerlines did not follow this
instruction. This is not acceptable.

In addition, the OEB is very concerned about the regulatory accounting controls in
place. The fact that Essex Powerlines is a small distributor in terms of customer
numbers and staff is no excuse for not implementing all accounting practices properly
with sufficient review and oversight. Regardless of size, all Ontario distributors must
establish controls to mitigate the risk of error or omission. These controls include the
record keeping for Group 1 DVAs.

Distributors are required to settle Group 1 DVAs, including the cost of power and Global
Adjustment between the IESO and its distribution customers. The OEB expects
management to provide adequate controls and oversight, commensurate with the
millions of dollars that flow through Group 1 DVAs, in particular Accounts 1588 and
1589.

Unfortunately this proceeding devolved, in large part, into a forensic accounting
exercise in which the OEB found it necessary to ask two sets of supplemental questions
through procedural orders, in order to understand the evidence and clarify the record.
Moreover, considerable resources were required by the OEB and the parties to
decipher the three sets of continuity schedules filed after the interrogatory phase of the
proceeding.

As a result of these concerns, the OEB orders that a complete audit of all DVA
accounts, procedures and controls be undertaken. The only exceptions are the smart
meter Accounts 1555 and 1556 which have undergone a final review in this proceeding.
The audit will ensure all DVA entries and balances, not just those associated with Group
1 variance accounts, are accurate for 2013 and on a go forward basis.

Essex Powerlines will pay for the OEB’s costs to conduct the audit of all DVA accounts.

% Ontario Energy Board Accounting Procedures Handbook Frequently Asked Questions, August 2008
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The OEB’s Audit and Performance Assessment Group conducts utility audits as part of
its oversight responsibility of licensed distributors. The cost of conducting the audits are
usually included and recovered with other OEB operating costs.

As part of the OEB’s audit program, an audit of Essex Powerlines’ Group 2 deferral and
variance accounts was conducted recently. In the audit report dated March 28, 2013,
Essex Powerlines had been cited for a number of incorrect regulatory accounting
entries and procedures?.

A second audit, within two years, is not normal business practice for the OEB’s audit
group and extends beyond the OEB'’s typical oversight responsibility. The need for a
second audit is a result of the quality of the evidence in this proceeding.

The OEB'’s invoice for the audit costs will be provided to Essex Powerlines upon
completion of the audit and issuance of the audit report. All audit costs are to be borne
by the shareholder, none from its customers.

Price Cap Index Adjustment

The Price Cap IR option is a streamlined regulatory process. Under the Price Cap IR
methodology??, distribution base rates are adjusted by an inflation factor, less the sum
of a productivity factor and a stretch factor. Based on its established method?, the
OEB has set the inflation factor for 2015 rates at 1.6% and the productivity factor at zero
percent. Based on the analysis of the OEB’s consultant, Pacific Economic Group
(PEG), the stretch factor is assigned based on a distributor’s cost evaluation ranking,
and ranges from 0.0% to 0.6%. This stretch factor ranking is indicative of a distributor’s
cost performance relative to other distributors in Ontario. What this means is that the
most efficient distributor, based on the cost evaluation ranking, would be assigned the
lowest stretch factor of 0.0%.

In this case, the OEB denies this aspect of the application made by Essex Powerlines
for a base rate increase based on the Price Cap IR formula. The increase would have

2L Exhibit K2 -Audit Review of Group 2 Deferral and Variance Accounts, March 28, 2013 (EB-2014-0072/EB-2014-
0301)

= Report on Rate Setting Parameters and Benchmarking under the Renewed Regulatory Framework for Ontario’s
Electricity Distributors (December 4, 2013)

% As outlined in the Report cited at footnote 2 above.
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generated approximately $160,000 in additional revenue based on Essex Powerlines’
placement in the second stretch-factor cohort.

The OEB is required to set just and reasonable rates and in doing so it must balance
the interests of the utility and its customers. The Price Cap IR option is predicated on an
outcomes-based approach, designed to incent the utility and provide value to
customers. As evidenced in this proceeding, with the errors made, the OEB finds that
Essex Powerlines has neither demonstrated the desired outcomes nor provided value to
its customers. The OEB has therefore determined that maintaining base rates at the
same level for 2015, with no increase, is appropriate in the circumstances. The base
rates declared interim as of May 1, 2015 are now declared final, with the exception of
the rate riders for the Group 1 DVAs.

Debt Servicing Covenants

In transcript undertaking response®* and in reply submission, Essex Powerlines
indicated that any financial consequence in excess of $380,000 would put Essex
Powerlines off-side of its debt servicing covenants. In a Price Cap IR application, a
distributor’s financing structure is not in scope. However, the OEB will not ignore the
evidence or submissions filed on this subject.

Essex Powerlines submitted that “any impact that would knowingly and intentionally put
a utility off-side of its loan agreements would be contrary to the OEB’s statutory
objective of maintaining a financially viable industry”.

The OEB is very concerned with the apparent risks assumed by Essex Powerlines in
structuring its debt arrangements and the subsequent, thin margin of risk it can absorb.
Even normal business risks associated with changes in weather and customer demand
could represent a high risk to Essex Powerlines and expose it to risk of default.

The OEB agrees with SEC’s submissions that a distributor should not structure its debt
covenants such that a reduction of 150 to 200 basis points in actual return on equity
would put the distributor in a position of default. As a point of comparison, the OEB’s
own guideline for a financial review is triggered by a return variation of 300 basis points.

2 Transcript Undertaking Response J3 and Supplemental Response filed by Essex Powerlines (EB-2014-0072/EB-
2014-0301)
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As a result, consistent with the OEB’s statutory objective, the OEB recommends that at
its next cost of service application, Essex Powerlines file sufficient information to enable
the OEB to fully review the inherent risks of its financing arrangements.

Smart Meter Application

Costs Incurred for Smart Meter Deployment and Operation

In the Smart Meter Application, Essex Powerlines sought the following approvals:

e Smart Meter Disposition Rider (SMDR) — rate rider of ($1.15) per Residential
customer per month and $10.49 per General Service less than 50kW customer
per month, effective January 1, 2015.

e Smart Meter Incremental Revenue Requirement Rate Rider (SMIRR) — rate rider
of $1.11 per Residential customer per month and $3.81 per General Service less
than 50kW customer per month effective January 1, 2015.

Essex Powerlines requested that the SMDRs and SMIRRSs be in effect for a 12-month
period. In response to OEB staff interrogatories, Essex Powerlines made corrections
for the following:

e Addition of capital and OM&A actual costs for 2012 and 2013 and forecasted
costs for 2014 and 2015 (OEB staff IR #10b);

e Corrected tax rates (OEB staff IR #16);

e Re-submitted Smart Meter Model v.5.0 (applicable for 2015 applications). Essex
Powerlines has originally submitted version 4.0, applicable for 2014 rate
applications (OEB staff IR #17); and

e Revised effective dates and recovery periods for the SMDRs and SMIRRs (OEB
staff IR #18), so that the effective date would be May 1, 2015, corresponding with
the proposed effective date of revised base distribution rates per the Incentive
Rate Regulation application, and with changed recovery periods to mitigate rate
impacts, particularly for General Service<50 kW customers.

In addition, Essex Powerlines filed a revised Smart Meter Model and class-specific
SMDRs and SMIRRs to reflect changes noted in OEB staff interrogatories. However, in
its submission, OEB staff noted that Essex Powerlines made input errors in the revised
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Smart Meter Model which corrupted some of the calculations. OEB staff attempted to
correct the calculation errors, and provided a revised smart meter model for review as
part of its submission.

In its reply submission, Essex Powerlines filed a further revised Smart Meter Model and
proposed class-specific SMDRs and SMIRRs to reflect the corrections to the errors
noted above. Essex Powerlines also noted that it corrected the percentage split error
for Residential and General Service<50kW on tabs 10A and 10B of the Smart Meter
Model which OEB staff referenced in its submission. OEB staff noted that the meter cost
for capital allocated to the Residential rate class was 80% and the General Service rate
class was 22%, totaling 102%. Essex Powerlines, in its reply submission, verified the
correct percentages attributable to these rate classes, totaling 100%. The following
tables reflect all relevant corrections filed on the record:

Table 4: Original and Revised SMDRs and SMIRRs for Residential Rate Class

Rate Per Original Revised for As Per OEB staff As per Essex
Rider Application Interrogatory Revised Model Powerlines’ Reply
Responses Submission
Proposed | Amount | Proposed | Amount | Proposed | Amount | Proposed | Amount
Effective | ($/month) | Effective | ($/month) | Effective | ($/month) | Effective | ($/month)
Date Date Date Date
SMDR January ($1.15) May 1, $(0.04) May 1, $(0.04) May 1, $(0.04)
1, 2015 2015 2015 2015
SMIRR | January $1.11 May 1, $1.07 May 1, $1.07 May 1, $1.07
1, 2015 2015 2015 2015

Table 5: Original and Revised SMDRs and S

MIRRs for General Service<50kW

Rate Per Original Revised for As Per OEB staff As per Essex
Rider Application Interrogatory Revised Model Powerlines’ Reply
Responses Submission
Proposed | Amount | Proposed | Amount | Proposed | Amount | Proposed | Amount
Effective | ($/month) | Effective | ($/month) | Effective | ($/month) | Effective | ($/month)
Date Date Date Date
SMDR January $10.49 May 1, $15.53 May 1, $9.32 May 1, $8.20
1, 2015 2015 2015 2015
SMIRR | January $3.81 May 1, $3.80 May 1, $3.80 May 1, $3.46
1, 2015 2015 2015 2015
Decision and Order 17
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The following table summarizes Essex Powerlines’ overall per meter costs, costs above
minimum functionality and capital and OM&A expenses:
Table 6: Average Capital Cost Per Meter

Smart Meter Capital Costs, Including Costs $3,354,090
Exceeding Minimal Functionality
Remove Smart Meter Capital Costs ($3,791)
Exceeding Minimal Functionality
Smart Meter Capital Costs, Excluding Costs $3,350,299
Exceeding Minimal Functionality
Number of Meters Installed 28,775
Average Capital Cost per Meter, Excludes $116.43
Costs Exceeding Minimum Functionality

Table 7: Average Total Cost Per Meter

Smart Meter Total Costs, Including Costs $3,519,105
Exceeding Minimal Functionality
Remove Smart Meter Total Costs Exceeding ($34,232)
Minimal Functionality
Smart Meter Total Costs, Excluding Costs $3,484,873
Exceeding Minimal Functionality
Number of Meters Installed 28,775
Average Total Cost per Meter, Excludes Costs $121.11
Exceeding Minimum Functionality

On March 3, 2011, the OEB issued the Monitoring Report, Smart Meter Investment —
September 2010 (“the Monitoring Report”). The Monitoring Report showed an average
cost of $226.92 per smart meter. OEB staff submitted that Essex Powerlines’ costs are
below the average costs identified in the Monitoring Report and therefore, took no issue
with the nature and quantum of Essex Powerlines’ reported per meter costs.

VECC noted that Essex Powerlines’ costs compare favourably as they are below the
sector average of $186.76 capital cost per meter and $207.37 total cost per meter
(based on September 2009 data)?® and the total cost per meter of $226.92 (based on
September 2010 data)®.

% ugector Smart Meter Audit Review Report”, dated March 31, 2010
% Monitoring Report Smart Meter Investment — September 2010, March 3, 2011
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Essex Powerlines’ application included a request to recover $3,791 in capital costs and
$30,441 in OM&A costs beyond minimum functionality, as defined in the combined
proceeding related to Smart Meters (EB-2007-0063). These costs include CIS system
upgrades, TOU implementation, web presentment, bill presentment and integration with
MDM/R. Neither VECC nor OEB staff took issue with the nature or quanta of Essex
Powerlines’ documented costs for beyond minimum functionality based on the
documentation and explanations provided in evidence.

The OEB notes that authorization to procure and deploy smart meters has been done in
accordance with Government regulations, including successful participation in the
London Hydro RFP process, overseen by the Fairness Commissioner, to select (a)
vendor(s) for the procurement and/or installation of smart meters and related systems.

The OEB finds that Essex Powerlines’ documented costs, as revised in response to
interrogatories and in its reply submission, related to smart meter procurement,
installation and operation, and including costs beyond minimum functionality, are
reasonable. The OEB approves the recovery of the costs for smart meter deployment.

In granting its approval for the historically incurred costs and the incremental annual
revenue requirement, the OEB considers Essex Powerlines to have completed its smart
meter deployment. Going forward, Essex Powerlines is not to record any capital and
operating costs for existing and new smart meters in Accounts 1555 and 1556. Instead,
the costs shall be recorded in regular capital and operating expense accounts (e.qg.
Account 1860 for meter capital costs) as is the case with other regular distribution
assets and costs.

Essex Powerlines is authorized to continue to include the gross book value and
accumulated depreciation of stranded meters in the appropriate sub-account of Account
1555. The gross book value and accumulated depreciation balance for stranded
conventional meters, as well as the costs currently embedded in Essex Powerlines’
approved distribution rates for conventional meters, should be brought forward for
disposition in Essex Powerlines’ next cost of service application or in a separate
application within three years of the date of this Decision and Order, whichever occurs
first.

Decision and Order 19
June 9, 2015



Ontario Energy Board EB-2014-0301
EB-2014-0072
Essex Powerlines Corporation

Allocation of Smart Meter Costs

Essex Powerlines applied for class-specific SMDRs and SMIRRs for the Residential
and General Service<50 kW customer classes based on an allocation methodology
approved in the PowerStream application, EB-2010-0209.%” Essex Powerlines
allocated costs using the following method:
e Capital costs related to smart meters is allocated on the basis of
customer weighted meters;
e OMA&A is allocated on the basis of the number of smart meters; and
e PILs is allocated on the basis of the revenue requirement before PILs by
class.

In its submission, VECC noted the average cost of an installed smart meter for a
General Service<50 kW customer is approximately three times greater than the cost to
install a smart meter for a residential customer. VECC submitted that, to avoid undue
cross subsidy between customer classes, Essex Powerlines should calculate class-
specific rate riders that reflect the full costs for each customer class. VECC accepted
that Essex Powerlines does not have the cost data by rate class to complete separate
smart meter models by customer class based on full cost causality. VECC also
accepted Essex Powerlines’ cost allocation methodology as a proxy for revenue
requirement with one exception, as explained below.

VECC submitted that Essex Powerlines collected the smart meter funding adder
revenue from classes other than Residential and General Service<50 kW. VECC took
issue with Essex Powerlines’ approach to reallocate the costs to the residential
customer class (93.5%) and General Service<50 kW customer class (6.5%). Essex
Powerlines had argued that the amounts are not significant based on the overall
revenues collected. VECC submitted that as a matter of principle, the SMFA revenues
collected from other rate classes should be returned instead of the allocation proposed
by Essex Powerlines.

Essex Powerlines did not address this matter in its reply submission.

“powerStream, Application, page 16 (EB-2010-0209)
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As indicated in the Waterloo North Hydro Inc.’s Smart Meter Cost Recovery Application

decision (EB-2012-0266):
The Board notes that VECC has made a similar submission in other applications
for recovery of smart meter costs, beginning with PowerStream’s 2010 smatrt
meter application. In prior cases, the Board has not accepted VECC's proposal
to return SMFA revenues to metered customer classes that do not receive smart
meters, and will not do so with respect to this Application. As stated in prior
decisions, larger demand-metered customers may benefit from the universal
deployment of smart meters and implementation of TOU rates to lower
consumption customers, and the Board views that the amounts are not material
on per customer basis?®.

The OEB notes the concerns of VECC, and concurs that the cost differential per meter
may be larger than has been experienced in many other smart meter cost recovery
applications. The OEB observes that this is not surprising based on the evidence.
Essex Powerlines documented that 956 General Service<50 kW customers installed 3-
phase smart meters at an average installed cost of $648.96 per meter versus 1,056
General Service<50 kW customers receiving single-phase smart meters at $121.37.
26,795 Residential customers received single-phase smart meters at an average
installed cost of $104.17. The OEB finds that Essex Powerlines has correctly applied
the accepted cost allocation methodology based on the evidence.

The OEB finds that the allocation of costs in the Smart Meter Application is consistent
with the Waterloo North and PowerStream decisions and is therefore approved. As
stated in prior decisions, larger demand-metered customers may benefit from the
universal deployment of smart meters and implementation of TOU rates to lower
consumption customers, and the OEB views that the amounts are not material on per
customer basis.

Stranded Meter Accounting

Essex Powerlines proposed not to dispose of stranded meters at this time, but to deal
with disposition in its next rebasing application, scheduled for 2016 rates. The
estimated net book value of the stranded meters as of December 31, 2015 is

28 EB-2012-0266, Decision and Order, Page 5
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$1,567,710.%° The stranded conventional meters continue to be amortized until
disposition. Based on the number of installed smart meters, approximately 28,000, the
estimated net book value per stranded conventional meter is about $55.

OEB staff submitted that Essex Powerlines’ proposal is in accordance with Guideline G-
2011-0001. OEB staff noted that, at the time of Essex Powerlines’ next rebasing
application, Essex Powerlines should make a proposal for allocating the net book value
of stranded meters to the Residential and General Service<50 kW classes. OEB staff
observes that a standard approach approved by the OEB in recent proceedings is to
use the ratio of installed conventional meter costs by customer class from sheet 17.1 of
the Cost Allocation model as found in the distributor's most recent cost of service
application. Essex Powerlines should consider this, or a similar approach for requesting
disposition and recovery via class-specific Stranded Meter Rate Riders in its
forthcoming cost of service application.

The OEB agrees with the submission of OEB staff.

Effective Date and Duration of Smart Meter Rate Riders

Essex Powerlines’ requested an effective date of May 1, 2015 and a 12-month
disposition period for its SMDR and SMIRR.

In the Implementation section of this Decision and Order, the OEB approves a June 1,
2015 implementation and effective date for 2015 rates. As a result, the OEB approves
an 11-month disposition period from June 1, 2015 to April 30, 2016 for the SMDR and
SMIRR.

Motion
Essex Powerlines filed a motion (the Motion) to review and vary, suspend or cancel

certain portions of Procedural Order No. 3*°. The OEB issued Procedural Order No. 4,
and ordered that the Motion be placed in abeyance to permit the OEB to complete the

29 Essex Powerlines, Interrogatory Responses, Board Staff IR #11 (EB-2014-0072/EB-2014-0301)
% Essex Powerlines Corporation, Notice of Motion, April 2, 2015 (EB-2014-0072/EB-2014-0301)
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record of the current proceeding and preserve Essex Powerlines’ right to file a
dispositive motion if it so choses®'.

Implementation

The OEB has made findings in this Decision and Order which change the 2015
distribution rates from those proposed by Essex Powerlines. The OEB expects Essex
Powerlines to file a draft Rate Order, including a proposed Tariff of Rates and Charges
and all relevant calculations showing the impact of this Decision and Order on Essex
Powerlines’ determination of the final rates. The draft Rate Order will be based on a
June 1, 2015 effective and implementation date.

In its draft Rate Order, Essex Powerlines should consider the bill impacts on customers,
and should address any situations that might require mitigation appropriately. Essex
Powerlines should provide adequate supporting documentation in its draft Rate Order
including, but not be limited to, a completed version of the 2015 IRM Rate Generator
model and Smart Meter Model, and estimated bill impacts for representative customer
profiles in all customer classes.

A Rate Order will be issued after the steps set out below are completed.

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. Essex Powerlines shall file a draft Rate Order that includes revised models in
Microsoft Excel format and a proposed Tariff of Rates and Charges reflecting the

OEB'’s findings in this Decision by June 12, 2015.

2. Any comments on the draft Rate Order including the revised models and proposed
rates with the OEB and forward to Essex Powerlines by June 16, 2015.

3. Essex Powerlines shall file responses to any comments on its draft Rate Order
including the revised models and proposed rates by June 18, 2015.

31 Essex Powerlines Corporation, Procedural Order No. 4, April 10, 2015 (EB-2014-0072/EB-2014-0301)
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COST AWARDS

The OEB finds that the costs of this proceeding, including OEB costs, intervenor costs
and Essex Powerlines’ own legal and any other external costs are to be borne by the
utility’s shareholder.

The OEB will issue a separate decision on cost awards once the following steps are
completed:

1. Intervenors shall submit its cost claims no later than 7 days from the date of
issuance of the final Rate Order.

2. Essex Powerlines shall file with the OEB and forward to intervenors any objections
to the claimed costs within 17 days from the date of issuance of the final Rate Order.

3. Intervenors shall file with the OEB and forward to Essex Powerlines any responses
to any objections for cost claims within 24 days from the date of issuance of the final
Rate Order.

4. Essex Powerlines shall pay the OEB’s costs incidental to this proceeding upon
receipt of the OEB'’s invoice.

All filings to the OEB must quote the file numbers EB-2014-0301 and EB-2014-0072
and be made electronically through the OEB’s web portal at
www.pes.ontarioenergyboard.ca/eservice/ in searchable / unrestricted PDF format. Two
paper copies must also be filed at the OEB’s address provided below. Filings must
clearly state the sender’s name, postal address and telephone number, fax number and
e-mail address. Parties must use the document naming conventions and document
submission standards outlined in the RESS Document Guideline found at
www.ontarioenergyboard.ca/OEB/Industry. If the web portal is not available parties may
email their documents to the address below. Those who do not have internet access
are required to submit all filings on a CD in PDF format, along with two paper copies.
Those who do not have computer access are required to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.
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ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor

Toronto ON M4P 1E4

Attention: Board Secretary

E-mail: boardsec@ontarioenergyboard.ca
Tel: 1-888-632-6273 (Toll free)

Fax: 416-440-7656

DATED at Toronto, June 9, 2015

ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary
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IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by Essex
Powerlines Corporation for an order approving a Smart
Meter Disposition Rate Rider (“SMDR”) and a Smart Meter
Incremental Revenue Requirement Rate Rider (“SMIRR”),
each to be effective January 1, 2015;

AND IN THE MATTER OF an application by Essex
Powerlines Corporation for an order approving just and
reasonable rates and other charges for electricity distribution
to be effective May 1, 2015.

BEFORE: Marika Hare
Presiding Member

Allison Duff
Member

PARTIAL DECISION and PROCEDURAL ORDER No. 3
March 25, 2015

On September 23, 2014, Essex Powerlines Corporation (Essex Powerlines) filed an
application seeking approval for its final smart meter installation costs and on
September 26, 2014, Essex Powerlines applied for an annual Price Cap IR adjustment
to rates for the 2015 rate year. The Board decided to hear these applications together.
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The Board approved the Vulnerable Energy Consumers Coalition (VECC) as an
intervenor and found VECC eligible to apply for an award of costs in relation to Essex
Powerlines’ request for smart meter cost recovery.

Board staff and VECC filed interrogatories and submissions. In its reply submission,
Essex Powerlines included new information relating to an error that it claimed not to
have known about before the application was filed or the interrogatory responses were
provided. As framed in the Board’s Procedural Order No. 2:

The error relates to the allocation of the Independent Electricity System
Operator’'s (“IESO”) Global Adjustment and Hydro One Network Inc.’s power
billings for the 2011, 2012 and 2013 rate years. The allocation affects Regulated
Price Plan (“RPP”) and non-RPP customers (i.e. those purchasing electricity from
a retailer or making individual arrangements for power procurement). To correct
the error, Essex Powerlines proposed an adjustment and re-allocation between
RPP and non-RPP customers of approximately $11.5 million. The proposed
accounting adjustments are a credit to Account 1588 and a debit to Account
1589, both variance accounts. As a result of these proposed adjustments, some
customers would receive a credit refund and others would have a debit balance
owing.

The Board stated that it generally does not accept new information provided in reply
submissions and, therefore, reopened the record of this proceeding. Procedural Order
No. 2 also required Essex Powerlines to file the following new evidence:

e Any relevant material from prior Board proceedings

e Details regarding the source of the error

e The process followed to determine the correcting accounting entries

e Calculations supporting the correcting accounting entries for each year
separately (2011, 2012 and 2013)

e Any required changes to the Rate Generator Model

e The proposed bill impacts and rate mitigation strategy if the errors from all 3
years are corrected collectively (2011-2013)

e The proposed bill impacts and rate mitigation strategy if only the errors from
2013 were corrected

Partial Decision and Procedural Order No. 3 2
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With this broader potential impact on rates than had been anticipated when the
application was received, the Board granted intervenor status and cost awards
eligibility to all intervenors of record in Essex Powerlines’ last cost of service
proceeding, EB-2009-0143. The Board invited the intervenors and Board staff to
consider and provide written submissions on the following questions:

Should the Board consider an adjustment to the 2011 and 2012 DVA (Deferral
and Variance Account) balances which were disposed of on a final basis as part
of Essex Powerlines Corporation’s 2014 IRM proceeding (EB-2013-0128)?
Would any such adjustment violate the legal requirements concerning retroactive
ratemaking?

Finally, the Board indicated that following its determination of whether or not the 2011
and 2012 DVA balances are within the scope of this proceeding, an opportunity would
be afforded to the intervenors and Board staff to examine the new evidence filed by
Essex Powerlines.

On February 11, 2015, in response to Procedural Order No. 2, Essex Powerlines
submitted the breakdown, per year, as follows:

Under-collected from | Over-collected from
Non-RPP ($) RPP ($)

2011 1,561,164 1,561,164
2012 3,617,586 3,617,586
2013 6,419,261 6,419,261
Total 11,589,011 11,589,011

Subsequently, Essex Powerlines submitted a request to cease the rate riders related to
the disposition of the 2011 and 2012 DVA balances yet to be billed to customers.
Although the error continued in 2013, disposition had not been ordered by the Board
and no rate riders had been established. Essex Powerlines indicated that as the
existing rate riders were partly based on the error, ceasing the rate riders would mitigate
any further impacts of the error until the Board determined the appropriate remedy. The
rate riders had been approved as part of Essex Powerlines’ 2014 IRM Decision (EB-
2013-0128), to commence on May 1, 2014 and terminate on April 30, 2015. The Board
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accepted the request and issued an Order to stay the rate riders effective February 1,
2015.

Essex Powerlines filed the new evidence requested by the Board in Procedural Order
No. 2, including six different rate models and corresponding bill impacts. Essex
Powerlines adjusted its continuity schedules to account for the discontinuation of the
rate riders, reduced the claimed balances in Accounts 1588 and 1589 from what was
filed in February 11, 2015 and further updated its 2015 total claim. Essex Powerlines
maintained its proposal to dispose of the credit in Account 1588 over a two-year period
and dispose of the debit in Account 1589 over a four-year period.

Positions of the Parties

Essex Powerlines submits that correcting the error from 2011 and 2012 would not
violate the rule against retroactive ratemaking as it related to a billing error, citing the
Board’s Brantford Power decision in EB-2009-0063 as precedent. The significance of
recognizing the error as a billing error, is that the Retail Settlement Code would apply
and adjustments would be permitted. According to Essex Powerlines, customers are
innocent third parties that should neither be advantaged nor disadvantaged as a result
of a mistake.

Essex Powerlines also indicates that the Ontario Energy Board Act, 1998, at s. 78(3),
obligates the Board to set rates that are “just and reasonable” and because the existing
rates were based upon an error, the rates should be corrected; the variance accounts in
guestion were intended to be a “pass-through” without profit for the utility; the pass-
through accounts were established to protect both the utility and the customer from
variability in revenues and costs; the Retail Settlement Code permits corrections to
cover a two-year period for customers; and retroactivity is ultimately a fairness issue
balancing the interests of customers and the utility.

Energy Probe, the School Energy Coalition (SEC), VECC and Board staff each filed a
submission in response to the Board’s questions.

Energy Probe generally supports the submissions of Essex Powerlines; namely, that the
error can be treated as a billing error and that the rule against retroactivity does not
prevent the Board from correcting certain billing errors. Energy Probe states that the
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Board should consider an adjustment to the 2011 and 2012 DVA balances as proposed
by Essex Powerlines.

VECC, SEC and Board staff take the position that the Board’'s acceptance of Essex
Powerlines’ proposal would violate the rule against retroactive ratemaking.

The submissions of SEC and Board staff provide a detailed synopsis of the law on
retroactivity, citing the well-established rule adopted by the Board and its underlying
rationale. Both SEC and Board staff submit that while there are exceptions to the rule
of retroactive ratemaking, the exceptions are not applicable to the 2011 and 2012 DVA
balances. Their view is that the 2011 and 2012 DVA amounts were cleared for those
years on a final basis, and they are no longer interim or encumbered. In essence, the
books are closed for those years, in contrast to the 2013 DVA balances for which the
rates remain interim.

SEC and Board staff both disagree with Essex Powerlines’ submission that the error is
akin to a billing error. In Board staff’s view, short of requiring Essex Powerlines’
shareholder to reimburse RPP customers who overpaid, there is nothing the Board can
do in this proceeding to correct the accounting error for the 2011 and 2012 DVA
balances that have been disposed. However, the option of requiring the shareholder to
reimburse RPP customers would be potentially harmful to Essex Powerlines’ financial
position, given its materiality threshold is approximately $60,000. SEC suggests a
similar potential remedy and submits that, based on the record of this proceeding and in
law, the Board could reasonably exercise its discretion to order repayment by the
shareholder of Essex Powerlines of the overcharged amounts to its RPP customers,
even though the effect would be to create a loss that would be borne by the utility and
its shareholder.

While SEC recognizes that the nature of the error does not create any windfall for Essex
Powerlines, it notes that the utility is not simply an “innocent party”. On the contrary,
SEC submits that Essex Powerlines’ wholly inadequate bookkeeping procedures
caused significant harm to many of the utility’s past and current customers. In SEC’s
view, it is not prudent management for utilities to lack the proper mechanisms to verify
entries in retail settlement variance accounts, through which millions of dollars are
moved annually.
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VECC supports the detailed analysis on rate retroactivity provided in Board staff's
submission. VECC also submits that a separate proceeding should take place to revisit
the error and to arrive at a fair credit payable by Essex Powerlines’ to its RPP
customers without disabling the utility.

Board Findings

The first issue to deal with is to determine whether or not the error is a billing error. The
Board finds that it is not. A billing error typically occurs when a utility charges a rate that
is inconsistent with a rate order or, for example, if the utility fails to charge a rate at all.
In this case, the Board’s Rate Order disposing the 2011 and 2012 DVA balances was
issued on a final basis on March 13, 2014. The evidence in this proceeding is that
Essex Powerlines has complied with that Rate Order. As it is not a billing error, the
Retail Settlement Code does not apply.

The Board finds that this case is not analogous to the Brant County Power dispute cited
by Essex Powerlines. In the Brant County Power proceeding, the Board resolved a
billing dispute regarding the rate classification of one particular customer. > The Board
indicated that it was not varying the rate. The Board determined, among other things,
that the customer, Brant County Power should have to pay RTS rates for previous
periods for which it had not been billed by the utility, Brantford Power. Because of the
ongoing billing dispute, the utility and the customer were aware that the issue would
likely be subject to adjustment in a subsequent proceeding. The Board indicated that
where there is a billing error, the Board can levy a penalty in terms of loss of interest if
there is an element of negligence on the part of the utility resulting in the error.

Having found that the error by Essex Powerlines is not a billing error, the Board must
now determine whether Essex Powerlines’ proposal to correct the error violates the rule
against retroactive ratemaking. The Board finds that it does.

The overarching principle with respect to ratemaking is that once rates are set, they are
constituted to be just and reasonable. At least two key principles behind the rule
against retroactive ratemaking are relevant to this proceeding. First, both distributors
and consumers are entitled to rate certainty and rates should not increase or decrease

! EB-2009-0063, Decision and Order, August 10, 2010, see pages 17-21.
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after they have already been paid. Second, there is a risk of inter-generational inequity
when consumers responsible for incurring costs are not the same consumers paying the
costs out of period.

Essex Powerlines’ proposal would require the Board to change rates that were declared
final, based on an after-the-fact discovery of accounting errors embedded in those
rates. To do so would constitute retroactive ratemaking. The Board therefore rejects
Essex Powerlines’ proposal to adjust the 2011 and 2012 DVA balances which were
disposed on a final basis. The Board will not require Essex Powerlines’ non-RPP
customers to repay the under-collected amounts from 2011 and 2012. The non-RPP
customers would have had no way of knowing that a future adjustment would be made
to rates that were declared final over a year ago.

The Board recognizes that RPP customers overpaid for the disposition of the 2011 and
2012 DVA balances. RPP customers paid for the error made by Essex Powerlines.
Does the rule against retroactive ratemaking prohibit the refund of money to customers
because rates were declared final? RPP customers are innocent third parties. There is
Board precedent for requiring a utility to repay money to customers if negligent or if the
utility would profit on account of its own errors (EB-2009-0013 and EB-2014-0043). In
other words, the Board is not driven by a need for symmetrical treatment of customers
and utilities in final rate situations.

Utilities such as Essex Powerlines have ultimate control of their books and records and
therefore bear the responsibility of ensuring that there are no mistakes in their filings
with the Board. Errors crystalized in final rates can have long term adverse impacts on
consumers. In situations where errors are the result of a utility’s negligence, the Board
could impose financial or other consequences on the utility. For example, the Board
could order the utility to repay customers, deny the accrual of interest on outstanding
balances or deny the inflation adjustment to base rates. In this proceeding, the Board is
apprehensive that repayment, requiring the utility to bear all the cost of its errors, may
have a material financial adverse effect on the viability of the utility. The Board
appreciates that the DVA accounts in question were pass-through accounts for the
utility and its customers. The Board also notes that while Essex Powerlines made the
error, it appears that it was not enriched by it.
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The Board would benefit from oral testimony from Essex Powerlines’ staff in order to
render a final decision. The Board will convene an oral hearing on April 14, 2015.

Overall, the Board is concerned with Essex Powerlines’ bookkeeping procedures and
internal controls in order to prevent and detect errors. In addition to the errors affecting
DVA Accounts 1588 and1589, Essex Powerlines provided new evidence that a model
implementation error affected the disposition of the balance in Account 1590. This
account had an approved credit balance of approximately $1.5M to be returned to
customers as part of the utility’s 2014 IRM proceeding. However, due to the model
error, the credit was not included in the rate rider calculations. The incorrect rate riders
were prepared by Essex Powerlines and approved by the Board on a final basis.

The Board finds that the model implementation error affecting Account 1590 is akin to a
calculation error and that it would benefit the utility if not corrected. In accordance with
section 41.02 of the Board’s Rules of Practice and Procedure, the Board directs the
utility to bring this amount forward in its continuity schedules (with additional carrying
charges) with disposition over a one-year period commencing May 1, 2015.

With the stay of the rate riders disposing the 2011 and 2012 DVA balances, a residual
amount remains in Account 1595 (2014). The residual amount is the result of yet-to-be
billed February, March and April 2015 consumption. The Board requires additional
evidence in order to decide how this residual amount will be disposed on a go forward
basis. In the interim, no further interest or carrying charges will be accrued to this
residual amount.

Given the numerous changes and updates to the evidence filed in this proceeding and
the findings in this Partial Decision, the Board requires a clean set of revised continuity
schedules to prepare for the oral hearing. The additional evidence will be provided by
Essex Powerlines in response to the questions in Appendix A.

Parties wishing to supplement Appendix A with additional questions may do so in
accordance with the timelines suggested below.
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THE BOARD ORDERS THAT:

1. Parties wishing to supplement Appendix A with additional questions shall do so
by sending the additional questions to Essex Powerlines and copying the Board
by March 27, 2015.

2. Essex Powerlines shall file its responses to the questions, as set out above, with
the Board on or before April 7, 2015.

3. Anoral hearing shall be convened on April 14, 2015 starting at 9:30 a.m. The
oral hearing will be held in the OEB’s West Hearing Room at 2300 Yonge Street,
25th Floor, Toronto.

All filings to the Board must quote the file numbers EB-2014-0301 and EB-2014-0072
and be made electronically through the Board’s web portal at
www.pes.ontarioenergyboard.ca/eservice/ in searchable / unrestricted PDF format. Two
paper copies must also be filed at the Board’s address provided below. Filings must
clearly state the sender’'s name, postal address and telephone number, fax number and
e-mail address. Parties must use the document naming conventions and document
submission standards outlined in the RESS Document Guideline found at
www.ontarioenergyboard.ca/OEB/Industry. If the web portal is not available parties may
email their documents to the address below. Those who do not have internet access
are required to submit all filings on a CD in PDF format, along with two paper copies.
Those who do not have computer access are required to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

With respect to distribution lists for all electronic correspondence and materials related
to this proceeding, parties must include the Case Manager, Georgette Vlahos at
georgette.vlahos@ontarioenergyboard.ca and Board Counsel, Richard Lanni at
richard.lanni@ontarioenergyboard.ca.
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ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor

Toronto ON M4P 1E4

Attention: Board Secretary

E-mail: boardsec@ontarioenergyboard.ca
Tel: 1-888-632-6273 (Toll free)

Fax: 416-440-7656

DATED at Toronto, March 25, 2015

ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary
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Appendix A

With respect to the deferral and variance account (DVA) continuity schedule:

1. Please provide an updated DVA continuity schedule beginning from January 1,
2010 for the requested disposition of 2013 Group 1 DVAs reflecting this Partial
Decision:

a. With no adjustments to the 2011 and 2012 balances of Accounts 1588
and 1589;

b. With correcting adjustments to the 2013 balances of Accounts 1588 and
1589 made in the Other Adjustment column;

c. With the inclusion of the credit balance in Account 1590, to be disposed
over a one-year period commencing May 1, 2015; and

d. With the inclusion of any true-up of the residual balance in Account 1595
(2012) (i.e. for the rate riders which have already expired).

2. If there any differences between the 2013 RRR balances and the DVA continuity
schedule balances, please explain.

3. If there are any differences between the Board approved December 31, 2012
principal and interest balances in EB-2013-0128 and the balances in the DVA
continuity schedule, please explain.

4. Provide a summary consumption report by customer class supporting the correct
allocation between RPP and non-RPP for 2011, 2012 and 2013.

With respect to Account 1595 (2014), which is not included in the DVA continuity
schedule:

5. Please provide the residual balance in Account 1595 (2014) (i.e. the remainder
after the 2014 DVA rate riders were stopped in February 2015).

6. Confirm the credit balance in Account 1590 is excluded from Account 1595
(2014) (i.e.: as it is already included in the DVA continuity schedule referenced
above).

7. Provide the proposed correction of the RPP and non-RPP misallocation to the
residual balance in Account 1595 (2014) and explain how the proposed
correction was calculated.

With respect to the potential new rate riders and bill impacts:
8. Please provide a one-page summary of the calculated rate riders for each of the
following:
a. Disposition of the 2013 Group 1 DVA balances by customer class,



excluding Accounts 1588 and 1589. Please provide rate riders based on
a one-year period effective May 1, 2015;

b. Disposition of the 2013 Account 1588 balance (only) by customer class.
Please provide ride riders based on a one to four year disposition period,
effective May 1, 2015;

c. Disposition of the 2013 Account 1589 balance (only) by customer class.
Please provide rate riders based on a one to four year disposition period,
effective May 1, 2015.

9. Please provide a summary of the overall bill impacts by customer class for the
rate riders with the two and four year disposition periods proposed by Essex
Powerlines for Accounts 1588 and 1589 respectively. The bill impacts must take
into account the proposed price cap adjustment and the approximate SMDR and
SMIRR based on what Essex Powerlines filed in its reply submission. The bill
impacts should show the dollar and percentage change from rates as of January
31, 2015 to May 1, 2015 and the change from rates as of April 30, 2015 (after the
rate riders were stayed) to May 1, 2015. Essex Powerlines should not make any
annual adjustments to the models or DVA continuity schedule as proposed in its
reply submission of January 19, 2015.
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December 20, 2013, with reasons reported at 2013 ONSC 7048, 316 O.A.C. 218,
affirming the decision of the Ontario Energy Board, dated November 19, 2012.

Simmons J.A.:

A. INTRODUCTION

[1] Union Gas Limited appeals with leave from an order of the Divisional Court

dismissing Union’s appeal from a decision of the Ontario Energy Board. The
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main issue on appeal is whether the Board’'s decision contravened the principle

against retroactive ratemaking.

[2] In April 2012, Union applied to the Board for an order amending the rates it
would charge to its customers for natural gas as of October 2012. A primary
purpose of the application was to adjust rates as a result of allocating a portion of
Union’s 2011 utility earnings between Union and its ratepayers under the terms
of an Earnings Sharing Mechanism (“ESM’) contained in an Incentive Regulation

Mechanism Settlement Agreement (the “IRM Agreement’).

[3] In 2007, Union entered into the IRM Agreement with parties representing
its major stakeholders and constituents (the “interveners”) to provide for a five-
year period of incentive regulation. By order made in January 2008, the Board
approved the IRM Agreement. The IRM Agreement contained the ESM, under
which Union agreed to share utility earnings greater than two per cent above its

regulated rate of return with ratepayers.

[4] As part of the IRM Agreement, Union agreed to reduce its revenue
requirement by $4.3 million. In exchange for this reduction, four deferral accounts

previously established by the Board were eliminated.

[5] Deferral accounts allow a regulator to separately accumulate certain
amounts (costs or revenues) before deciding by order, at specified intervals, to

what extent, if at all, such costs or revenues will be charged to ratepayers as part
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of rates. Because it is contemplated from the outset that amounts in deferral
accounts will be disposed of in a manner that affects rates, deferral accounts do

not offend the principle against retroactive ratemaking.

[6] At least one of the four eliminated deferral accounts tracked upstream
transportation optimization revenues. Union generated upstream transportation
optimization revenues through transactions with third parties in which Union

disposed of upstream transportation services.

[7] In the past, the Board had directed that Union share the upstream
transportation optimization revenues in the eliminated deferral accounts with

ratepayers based on a 75/25 split in favour of ratepayers.

[8] As a result of the elimination of the four deferral accounts, under the IRM
Agreement, Union was able to keep net revenues that would previously have

been recorded in those accounts, subject to the ESM.

[9] Union’s April 2012 application for a rate order included a request to share
with ratepayers $22 milion in 2011 revenues Union had earned using
TransCanada Pipelines Limited’s (“TCPL”) Firm Transportation Risk Alleviation

Mechanism (“FT-RAM”) program under the ESM.
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[10] Under the FT-RAM program, utilities earned credits for unused firm'
transportation services, which the utilities could then use to purchase cheaper
interruptible transportation services. Union was able to monetize the credits it
earned under the FT-RAM program through various assignment and exchange

transactions with third parties.

[11] Union classified its 2011 FT-RAM earnings as upstream transportation
optimization revenues — that is, as utility earnings that would previously have
been recorded in one of the eliminated deferral accounts. In a procedural order in
Union’s application, the Board directed that Union’s classification of its 2011 FT-

RAM revenues be dealt with as a preliminary issue in the proceeding.

[12] In its decision on the preliminary issue, the Board rejected Union’s
classification of its 2011 FT-RAM revenues as utility earnings and concluded
instead that the disputed $22 million should be classified as “gas supply cost
reductions”. As such, the revenues would ordinarily be passed through to

ratepayers, and Union would not be entitled to any portion of them.

[13] The Board found that Union had used the FT-RAM program to generate
profits on its upstream transportation portfolio on a planned basis — whereas
Union’s past upstream transportation optimization activities had occurred on an

unplanned basis. Because upstream transportation costs are passed through

Y Firm transportation refers to the quality of upstream transportation. Firm transportation cannot be
interrupted by the transportation supplier, whereas interruptible transportation can be interrupted.
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entirely to ratepayers, the Board found that Union’s planned profit-making on its
upstream transportation portfolio was inconsistent with the IRM Agreement and
the regulatory principle imbedded in it that a utility “cannot profit from the

procurement of gas supply for its customers.”

[14] The Board concluded that it was entited to reclassify the FT-RAM
revenues because it was part of its mandate to ensure that revenues were being
properly characterized under the IRM Agreement and in a manner that resulted

in just and reasonable rates.

[15] While acknowledging that gas supply costs (and gas supply cost
reductions) are ordinarily passed through entirely to ratepayers, the Board
directed that 90 per cent of the $22 million should be credited to ratepayers and
that 10 per cent should be credited to Union as an incentive for generating the
revenues. In a subsequent rate order, the Board directed that the funds should

be recorded in a newly created deferral account.

[16] Union appealed the Board’s decision on the preliminary issue to the

Divisional Court.

[17] Before the Divisional Court, Union argued that the Board had already
approved the gas supply cost reductions to be credited to ratepayers for 2011
through final rate orders made in Quarterly Rate Adjustment Mechanism

(“QRAM”) proceedings, which disposed of deferral accounts relating to upstream
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gas and transportation costs. Accordingly, Union maintained that by reclassifying
Union’'s 2011 FT-RAM revenues as gas supply cost reductions, the Board

engaged in impermissible retroactive ratemaking.

[18] In a split decision, the Divisional Court found that the Board’s
reclassification of the 2011 FT-RAM revenues did not amount to impermissible
retroactive ratemaking. The majority concluded that the revenues at issue were
not dealt with in the 2011 QRAM proceedings. Moreover, because the revenues
were brought forward as part of the ESM proceeding, they were effectively
“encumbered”, and therefore subject to further disposition by the Board. The
majority held that the Board’s statutory rate-making authority is broad and “[does
not] in any manner constrain the Board from making orders respecting matters
which arose in a previous year but had not been specifically dealt with as a

discrete item in the rate-setting process.”

[19] Union now appeals to this court with leave and argues that the Board
acted unreasonably in reclassifying Union’s 2011 FT-RAM revenues as gas

supply cost reductions for two reasons.

[20] First, it says the reclassification was an unauthorized departure from the
terms of the IRM Agreement, which the Board had approved as the mechanism
for setting rates during the IRM period. Second, it says the reclassification

amounted to impermissible retroactive ratemaking. This is because gas supply
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cost deferral accounts had already been disposed of through final orders in the
2011 QRAM proceedings and because there was no separate deferral account
for FT-RAM revenues in relation to which the Board could make a further
disposition. According to Union, the Board's decision is thus a classic
impermissible attempt to remedy past rates the Board later concluded were

excessive.

[21] For the reasons that follow, | would dismiss Union’s appeal.

B. BACKGROUND

(1) Union

[22] Union is an Ontario corporation that sells, distributes, transmits and stores
natural gas. It does not produce natural gas. From its head office in Chatham,

Union services approximately 1.4 milion residential, commercial and industrial

customers across northern, southwestern and eastern Ontario.
(2) The Board and its Authority

[23] The Board is a statutory tribunal governed by the Ontario Energy Board
Act, 1998, S.O. 1998, c. 15, Sch. B. Among other powers, the Board has
authority to set rates for the sale, transmission, distribution and storage of gas in

the natural gas sector: s. 36(1).> The Board carries out its rate-setting function by

% The text of relevant provisions under the Act is included in Appendix “A”.
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issuing orders: s. 19(2). In making orders, the Board is not bound by the terms of

any contract: s. 36(1).

[24] Under s. 36(2) of the Act, the Board may “make orders approving or fixing
just and reasonable rates for the sale of gas by gas transmitters, gas distributors
and storage companies, and for the transmission, distribution and storage of gas”

(emphasis added).

[25] Just and reasonable rates permit a utility to recover its prudently incurred
costs and earn a fair return on invested capital: see, for example, Power
Workers’ Union, Canadian Union of Public Employees, Local 1000 v. Ontario
(Energy Board), 2013 ONCA 359, 116 O.R. (3d) 793, at paras. 13, 30-32, leave
to appeal to S.C.C. granted, [2013] S.C.C.A. No. 339, appeal heard and reserved
December 3, 2014; Northwestern Utilities Ltd. v. Edmonton (City), [1929] S.C.R.

186, pp. 192-3.

[26] Under s. 36(3) of the Act, “[iln approving or fixing just and reasonable
rates, the Board may adopt any method or technique that it considers

appropriate.”

[27] Deferral accounts are not defined in the Act. However, under ss. 36(4.1)
and (4.2), the Board must dispose of the balances in deferral accounts at
specified intervals. Deferral accounts relating to the commodity of natural gas are

to be reflected in rates within a maximum of three months, and deferral accounts
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relating to other items, including transportation costs, are to be reflected in rates

within a maximum of 12 months.
(3) The Board’s Practice in Setting Union’s Rates

[28] Historically, the Board set Union’s natural gas rates following an annual
cost of service hearing at which the Board established Union's revenue
requirement, consisting of a forecast of Union’s costs, including a return on
equity, over a future year or test period. As part of the rate-setting process,
typically the Board established various deferral accounts to allow it to defer

consideration of revenues and expenses that could not be forecast with certainty.

[29] Between 2008 and 2012, Union’s natural gas rates were set through a

Board-approved Incentive Regulation Mechanism —the IRM Agreement.

[30] During incentive regulation, a utility’s base rates are set initially through a
cost of service proceeding and then adjusted annually using a pre-approved
pricing mechanism intended to encourage productivity or efficiency
improvements. If a utility is able to increase revenues or reduce costs during
incentive regulation, it is permitted to retain its “over-earnings” in excess of its
regulated return on equity — but subject to the terms of any earnings sharing
mechanism under which the utility has agreed to share its earnings with its

ratepayers.

[31] 1wl return later to the terms of the IRM Agreement.
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(4) Upstream Transportation Optimization

[32] To ensure a consistent supply of gas to its customers, Union holds a
portfolio of upstream transportation contracts that provide gas transportation on a
firm basis from supply basins across North America to Union’s storage,

transmission and distribution system in Ontario.

[33] Because it is difficult to predict with accuracy how much firm transportation
capacity is required in any given year, as part of maintaining a conservative gas
supply plan that will ensure a consistent supply of natural gas, a utility may, from

time-to-time, have excess firm transportation capacity.

[34] Traditionally, the Board has passed through the cost of upstream
transportation entirely to ratepayers through the use of deferral accounts.
However, where a utility was able to generate revenue by disposing of unused
transportation capacity through transactions with third parties, the Board has
generally permitted the utility to retain some portion of the revenues generated
from these transactions to encourage the utility to dispose of the unused
capacity. The transactions themselves are generally referred to as “optimization

activities” or “transactional services”.

[35] Prior to the IRM Agreement, revenue earned from upstream transportation
optimization activities was recorded in various deferral accounts. In the past, the

Board had ordered that these accounts be cleared at least annually on the basis
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that ratepayers receive 75 per cent of the revenues through a rate reduction and

Union retain the remaining 25 per cent of revenues.
(5) The IRM Agreement

[36] As indicated above, for the period 2008 to 2012, Union entered into the
IRM Agreement with the interveners. In January 2008, the Board approved the

IRM Agreement as an acceptable incentive regulation program.

[37] The following aspects of the IRM Agreement are significant for the

purposes of this appeal:

e The IRM Agreement identified so-called “Y factors”, which are costs
incurred by Union that would be passed through entirely to customers
during the term of the IRM Agreement. Items treated as “Y factors” in the
IRM Agreement included upstream gas and transportation costs.

e The IRM Agreement eliminated four deferral accounts, which had been
previously maintained. In return for closing these accounts, Union
increased the optimization margin built into rates from $2.6 milion to $6.9
million. Put another way, Union agreed to fund a $4.3 milion annual
decrease in rates and assumed the risk of earning sufficient optimization

revenue to offset that decrease.
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e The IRM Agreement included the ESM, which initially provided that utility
earnings greater than two per cent above Union’s regulated rate of return
would be shared 50/50 with ratepayers.

e The IRM Agreement permitted the parties to re-open it if Union’s earnings

exceeded its regulated return on equity by more than three per cent.

[38] When Union’s earnings for 2008 did exceed three per cent, the parties to
the IRM Agreement entered into a further Settlement Agreement amending the
terms of the IRM Agreement (the “Amending Agreement’). Among other things,
the Amending Agreement provided that earnings over three per cent of Union’'s
regulated rate of return were to be shared 90/10 in favour of ratepayers. The

Board approved this amendment by order.
(6) QRAM Proceedings

[39] As indicated above, depending on the type of deferral account, the Act
requires that they be cleared at least quarterly or annually. Given the frequency
with which deferral accounts must be cleared, the Board developed QRAM
proceedings. They provide an abbreviated and mechanistic hearing process

used to clear some, but not all, deferral accounts.

[40] In 2011, Union brought five deferral accounts forward for disposition every

guarter through QRAM proceeding. Some of these accounts included gas
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transportation related costs. Union did not bring the disputed $22 million in FT-

RAM revenues forward for disposition in any of the 2011 QRAM proceedings.
(7)  Union’s April 2012 Application

[41] The application giving rise to this appeal was brought in April 2012. As
indicated above, Union filed an application at that time seeking an order
amending or varying the rates charged to customers as of October 2012. A key
purpose of the application was to dispose of 2011 utility earnings in accordance

with the ESM.

[42] In its application, Union included as utility earnings total optimization
revenues for 2011 of $31.7 million, $22 milion of which was attributable to FT-

RAM optimization.
(8) Union’s 2013 Cost of Service Proceeding

[43] On November 10, 2011, Union filed an application with the Board for an
order approving or fixing its rates effective January 1, 2013. The appropriate
treatment of FT-RAM revenues was an issue in that proceeding. The cost of
service decision is relevant because the Board incorporated the evidentiary
record from the 2013 cost of service proceeding as part of the record on the

preliminary issue.
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C. DECISIONS BELOW
(1) The Board’s decision on the Preliminary Issue

[44] Prior to dealing with Union’s application, the Board determined that it would
address Union’s treatment of upstream transportation optimization revenues in

2011 as a preliminary issue.

[45] The Board described the preliminary issue as follows: “Has Union treated
the upstream transportation optimization revenues appropriately in 2011 in the

context of Union’s existing IRM framework?”

[46] In its decision on the preliminary issue, the Board accepted the argument
of sewveral interveners that TCPL’'s FT-RAM program allowed Union to create
revenue opportunites by planning to replace higher cost firm upstream
transportation services paid for by ratepayers with lower cost upstream

transportation arrangements:

The Board agrees with the submissions of parties that
the utilization of TCPL’s FT-RAM program by Union
allows Union to manage its upstream transportation
arrangements on a planned basis by leaving pipe empty
and flowing gas on a different and cheaper path. The
Board finds that the effect of this activity is that higher
upstream transportation costs that are paid for by
Union’s customers, have been substituted with lower
cost upstream transportation arrangements. [Emphasis
added.]
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[47] As noted by the Divisional Court, the Board used even stronger language
in its companion decision on the related 2012 cost of service proceeding in

describing Union’s actions. For example, the Board said:

The Board finds that the record in this proceeding is
clear that firm assets are being made available for
transactional services on a planned basis, with releases
occurring prior to the commencement of the heating
season and with capacity being assigned for up to a full
year. ...

. the record in this proceeding suggests that Union’s
optimization activities have, in their own right, become a
driver of the gas supply plan and are no longer solely a
consequence of it.

The Board finds that Union’s ability to “manufacture”
optimization opportunities undermines the credibility of
Union’s gas supply planning process, the planning
methodology, and the resulting gas supply plan.

As submitted by various parties to this proceeding and
Board staff, Union has had an incentive to contract
excessive upstream gas transportation services to the
detriment of the ratepayer. Union has not filed
convincing evidence that the amount and type of
upstream gas transportation contracts procured on
behalf of ratepayers reflects the objective application of
its gas supply planning principles. [Emphasis added.]

[48] In the light of its finding that Union had acted on a planned basis, the
Board concluded that treating FT-RAM revenues as utility earnings was
“inconsistent” with the IRM Agreement — and contrary to the regulatory principle
inherent in it — that the cost of upstream transportation is a pass-through item

from which Union is not entitled to profit:
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The Board finds that Union has used TCPL's FT-RAM
program to create a profit from the upstream
transportation portfolio and has treated this profit as
utility earnings, subject only to the provisions of the
earnings sharing mechanism.

The Board finds that this treatment is inconsistent with
the Settlement Agreement on the IRM Framework and
contrary to long standing regulatory principle inherent in
the IRM Framework that the cost of gas and upstream
transportation are to be treated as pass-through items,
and therefore that Union cannot profit from the
procurement of gas supply for its customers. [Emphasis
added.]

[49] Instead, the Board determined that the monies generated from FT-RAM

activities should be treated as gas supply costs savings:

As such, the Board finds that Union’s upstream
transportation FT-RAM optimization revenues are gas
cost reductions, and are properly considered Y factor
items in accordance with Union’s IRM Framework.

[50] However, although gas supply cost reductions would normally be passed
through completely to ratepayers, the Board noted that “absent an incentive,

[Union] may not have undertaken these [optimization] activities.”

[51] Accordingly, the Board directed that ratepayers would be entitled to 90 per
cent of the $22 milion net revenue amount related to Union’'s 2011 FT-RAM
activities in the form of an offset to gas supply costs and that Union would be

entitled to receive a 10 per cent incentive for having generated the net revenues.
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[52] In the course of its reasons, the Board rejected Union’s arguments that
reclassifying the FT-RAM revenues would undo the IRM Agreement and amount

to retroactive ratemaking.

[53] The Board noted that it was reclassifying revenues based on evidence filed
in Union’s 2013 cost of service proceeding, which the Board incorporated by
reference. The Board stated that the reclassification of revenues “[was]

consistent with the IRM Framework”.

[54] Moreover, the Board found that it had “an ongoing responsibility to
determine whether activies undertaken during the IRM term [were] being
characterized in accordance with the IRM Framework and have been

characterized in a manner which results in just and reasonable rates.”

[55] Accordingly, “the annual disposition of deferral accounts, earnings sharing,
and other accounts that are part of Union’s IRM Framework is not merely a
mechanical exercise.” Instead, “it is a process that is informed by evidence
relating to the balances in those accounts and whether those balances reflect the
appropriate application of the IRM Framework and the regulatory principles

inherent in it.”

[56] The Board also rejected Union’s arguments that its FT-RAM activities were
no different than optimization activities or transactional services in which Union

had engaged in the past and that treating its FT-RAM activities as gas supply
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cost reductions would be inconsistent with the descriptions and historical use of

deferral accounts.

[57] The Board found that evidence in prior proceedings led to the conclusion
that upstream optimization opportunities were generally only available on an
unplanned basis. Further, Union had not pointed to any evidence filed prior to the
concurrent cost of service proceeding that fuly explained how the FT-RAM

revenues were being generated.

[58] In this regard, the Board noted that an “information asymmetry ... exists”
between Union and its ratepayers and that Union had an obligation to make “a
much higher level of disclosure than was produced in prior proceedings”
concerning “departures or potential departures ... from regulatory principle

inherent in the IRM Framework”.

[59] Despite its findings concerning the 2011 FT-RAM revenues, the Board
rejected submissions from some of the interveners that it should address FT-

RAM revenues earned prior to 2011.

[60] The Board directed Union to advise it of the gas supply related deferral
account(s) in which the reduction to ratepayers would be recorded and to file a

draft accounting order for the account(s).
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[61] The Board subsequently issued a decision and rate order on February 28,
2013, under which the revenues from the 2011 FT-RAM optimization activities

were to be recorded in a newly created deferral account.
(2) The Divisional Court’s Decision

[62] Union appealed the Board’s decision on the preliminary issue to the
Divisional Court. Before the Divisional Court, Union argued that all 2011 gas
supply related costs had been dealt with through final orders in 2011 QRAM
proceedings. Accordingly, by reclassifying the utility revenues as gas supply cost
reductions to be passed through to ratepayers, the Board varied what were final

rate orders and engaged in impermissible retroactive ratemaking.

[63] The majority dismissed the appeal, holding that the Board's findings were
clear that the disputed $22 milion had not been dealt with as part of the 2011
QRAM proceedings and that Union had not met its disclosure obligations
concerning the FT-RAM revenue. Because the “true scope and nature of the FT-
RAM program” was only revealed during the 2012 rate hearing, that revenue
could only be properly classified following the 2012 hearing. It followed that the
$22 milion was “encumbered” because “Union, in accordance with the statutory
framework and Board policy, was bringing forward its 2011 accounts for review

and approval.”
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[64] During the course of their reasons, the majority stated, “the prowvisions of
section 36 of the Act are liberal in construction and do not in any manner
constrain the Board from making orders respecting matters which arose in a
previous year but had not been specifically dealt with as a discrete item in the

ratesetting process”.

[65] In the dissenting judge’s view, the elimination of the deferral accounts
when the IRM Agreement was entered into led to the conclusion “that the

intended Y factor under the [IRM Agreement] was gross transportation costs”.

[66] In other words, because the upstream transportation optimization deferral
accounts were eliminated, the Y factor described as upstream transportation
costs in the IRM Agreement referred to the costs associated with Union’s firm
transportation contracts “without regard for any netting or pass-through of profits

or losses on the sale of any such contracts.”

[67] Accordingly, under the terms of the IRM Agreement, the FT-RAM revenues
were to be treated as utility revenues subject to the ESM because there was “no

other account or provision that would mandate different treatment” for them.

[68] The dissenting judge also rejected the Board’'s conclusion that a
meaningful distinction could be made under the terms of IRM Agreement
between FT-RAM revenues and other transactional services revenues. In his

view, the Board's conclusion that a distinction existed between planned and
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unplanned upstream transportation optimization activites was not justified. He
concluded, “[T]he concept of ‘transactional services revenues’ does not, by itself,
provide a basis for the re-classification of FT-RAM related revenues as gas

supply costs.”

[69] Having concluded that the Y factor described in the IRM Agreement
referred to gross transportation costs — and therefore that FT-RAM revenues
were subject to the ESM - the dissenting judge turned to the question of the
Board’'s authority to reclassify such revenues as gas supply cost reductions. He
rejected the Board’s submission on appeal that the amounts brought forward by
Union were “encumbered” and questioned how, in the absence of an applicable

deferral account, that condition could arise.

[70] The dissenting judge concluded that neither the IRM Agreement nor the
Act authorized the Board to reclassify Union’s FT-RAM revenues. Rather, the
Board’'s reclassification of Union’s 2011 FT-RAM related earnings for the
purposes of the ESM constituted retroactive ratemaking, and was, “by definition,

unreasonable”.
D. ANALYSIS
(1) Standard of Review

[71] Under s. 33(2) of the Act, an appeal lies to the Divisional Court from an

order of the Board “only upon a question of law or jurisdiction”.
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[72] The parties agree that decisions of the Board are reviewable on appeal to
the Divisional Court on a standard of reasonableness. | agree. (See, for example,

Power Workers)).

(2) Discussion

[73] Union submits that the Board’s decision to reclassify the FT-RAM revenues
as gas supply cost reductions is unreasonable because it is an unauthorized
departure from the terms of the IRM Agreement, which the Board had approved
as the mechanism for setting just and reasonable rates during the incentive
regulation period, and because it constitutes impermissible retroactive

ratemaking.

[74] Union points out that, under the terms of the IRM Agreement, it reduced its
revenue requirement in exchange for the elimination of the upstream
transportation optimization deferral accounts. Union contends that its FT-RAM
optimization activities were no different than other optimization activities in which
it had previously engaged and that it is undisputed that, absent the IRM
Agreement, such revenues would have fallen within the one of the eliminated
upstream transportation optimization deferral accounts. By reclassifying FT-RAM
revenues as gas supply cost reductions, the Board effectively unwound the IRM
Agreement. Moreover, the reclassification is inconsistent with the Board’s past

treatment of such revenues.
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[75] In any event, all permissible 2011 rate adjustments based on gas supply
cost reductions had already been made through final orders in the QRAM
proceedings. In the absence of a deferral account that segregated specified
amounts for future disposition, reclassifying the FT-RAM revenues from utility
earnings to gas supply cost reductions was nothing more than an impermissible
attempt to adjust rates that had been previously set based on unanticipated
circumstances — namely, the unanticipated amount of revenue Union was able to
generate by using the FT-RAM program. By definition, the Board's decision

constitutes impermissible retroactive ratemaking.
[76] | would not accept these submissions.

[77] As a starting point, contrary to Union’s position, the Board made an explicit
finding that monies generated by Union’s 2011 FT-RAM activities would not have
fallen into one of the deferral accounts eliminated under the IRM Agreement. In
the Board’s view, this was because Union was using the program to create
optimization opportunites on a planned basis, whereas the deferral accounts

recorded optimization activities carried out on an unplanned basis:

The Board notes that Union has classified the revenues
generated from its upstream transportation FT-RAM
optimization activities as transactional service revenues
because it believes that these activities are no different
than its traditional transactional service activities.
However, the Board finds that a review of the evidence
filed by Union in previous proceedings to answer the
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question: “what are transactional services” does not
lead to this conclusion.

The Board finds that Union’s evidence in the RP-2003-
0063 / EB-2003-0087 proceeding, when taken as whole,
does not support the conclusion that the planned
optimization of gas supply related assets would be
considered a transactional service. The evidence in the
above noted proceeding explicitly speaks to the fact that
with a balanced gas supply portfolio there will be few, if
any, firm assets available to support transactional
services on a future planned basis. In the Board’s view,
this statement speaks to the fact that the portion of
utility gas supply assets that is available to support
transactional service activities is only the portion of
those assets that is temporarily surplus to the gas
supply plan as a result of factors beyond Union's
control. Therefore, a clear distinction can be made
between Union’s transactional services (including
exchanges) and Union’s FT-RAM related activities.
[Emphasis added.]

[78] In my view, the Board’s findings that monies generated by Union’s 2011
FT-RAM activites were generated on a planned basis, and were thus
distinguishable from upstream transportation optimization revenues that would
have fallen within the eliminated deferral accounts, are findings of fact that were

not subject to review on appeal to the Divisional Court.

[79] In the result, rather than being a departure from the IRM Agreement that
had the effect of unwinding the IRM Agreement, the Board’s decision was
nothing more than a review of the nature of the revenues brought forward for

sharing under the ESM and a determination that some of such revenues did not
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qualify for that treatment. Accordingly, in my view, the Board’'s decision cannot be
seen as unreasonable on the basis that it was a departure from the IRM
Agreement. Nor was its conclusion that the FT-RAM revenues did not qualify for

sharing under the ESM unreasonable.

[80] Moreover, | am not convinced that the fact that the FT-RAM revenues were
not segregated in a special deferral account relating specifically to gas supply
cost reductions means that the Board engaged in impermissible retroactive
ratemaking by reclassifying them as gas supply cost reductions. Rather, |
conclude that the FT-RAM revenues brought forward by Union for disposition as
part of the ESM proceeding were effectively “encumbered” and subject to further

disposition by the Board.

[81] This issue requires a discussion of the principle against retroactive

ratemaking.

[82] It is well established that an economic regulatory tribunal, such as the
Board, operating under a positive approval scheme of ratemaking must exercise
its rate-making authority on a prospective basis. Generally speaking, absent
express statutory authorization, such a regulator may not exercise its rate-

making authority retroactively or retrospectively.
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[83] As noted by the Divisional Court majority, the classic explanation for the
general presumption against the retroactive operation of statutes is set out in

Young v. Adams, [1898] A.C. 469, at p. 476:

[1]t manifestly shocks one’s sense of justice that an act
legal at the time of doing it should be made unlawful by
some new enactment.

[84] In Bell Canada v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R. 1722, (“Bell Canada 1989"),
at p. 1749, Gonthier J. writing for the court, characterized retroactive ratemaking
as ratemaking the purpose of which “is to remedy the imposition of rates

approved in the past and found in the final analysis to be excessive.”

[85] At p. 1759 of the same case, Gonthier J. explained that “the power to
review its own previous final decision on the fairness and reasonableness of

rates would threaten the stability of the regulated entity’s financial situation.”

[86] From the ratepayers’ perspective, retroactive ratemaking may create
unfairness because it “redistributes the cost of utility service by asking today’s
customers to pay for the expenses incurred by yesterday’s customers”: Atco Gas
and Pipelines Ltd. v. Alberta (Utilities Commission), 2014 ABCA 28, 566 A.R.

323, at para. 51.

[87] Nonetheless, courts have recognized qualifications on the principle against

retroactive ratemaking.
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[88] In Bell Canada 1989, at pp. 1752-1761, the Supreme Court concluded that
the power to make interim orders necessarily implies the power to modify, by

final order, the rates created under an interim order.

[89] In Bell Canada v. Bell Alliant Regional Communications, 2009 SCC 40,
[2009] 2 S.C.R. 764, (“Bell Alliant”), the Supreme Court noted, at para. 54, that
deferral accounts are “accepted regulatory tools” that “‘enabl[e] a regulator to
defer consideration of a particular item of expense or revenue that is incapable of

being forecast with certainty for the test year’.

[90] Although Bell Alliant involved the disposition of funds in a deferral account,
at paras. 61 and 63, Abella J. also used the term “encumbered” to explain why
the disposition of funds in a deferral account for one-time credits to ratepayers
did not constitute impermissible retroactive ratemaking. A key feature of her
reasoning was that it was known from the beginning that funds accumulated in
the deferral accounts at issue were subject to further disposition by the regulator

in the form of credits to ratepayers. She said:

[61] In my view, because this case concerns
encumbered revenues in deferral accounts ... we are
not dealing with the variation of final rates. As Sharlow
J.A. pointed out, [the principle from] Bell Canada 1989
[that retroactive or retrospective ratesetting is
impermissible] is inapplicable because it was known
from the outset in the case before us that Bell Canada
would be obliged to use the balance of its deferral
account in accordance with the CRTC’s subsequent
direction.

2015 ONCA 453 (CanlLlI)



Page: 28

[63] In my view, the credits ordered out of the deferral
accounts in the case before us are neither retroactive
nor retrospective. They do not vary the original rate as
approved, which included the deferral accounts, nor do
they seek to remedy a deficiency in the rate order
through later measures, since these credits or
reductions were contemplated as a possible disposition
of the deferral account balances from the beginning.
These funds can properly be characterized as
encumbered revenues, because the rates always
remained subject to the deferral accounts mechanism
established in the Price Caps Decision. The use of
deferral accounts therefore precludes a finding of
retroactivity or retrospectivity.  Furthermore, using
deferral accounts to account for the difference between
forecast and actual costs and revenues has traditionally
been held not to constitute retroactive rate-setting
[Citations omitted and emphasis added.]

[91] More recently in Atco Gas, the Alberta Court of Appeal explained that
“[s]llavish adherence to the use of interim rates and deferral accounts should not
prohibit adjustments” in a proper case: at para. 62. Moreover, “[s]imply because
a ratemaking decision has an impact on a past rate does not mean it is an
impermissible retroactive decision”: at para. 56. Rather, “[flhe critical factor for
determining whether the regulator is engaging in retroactive ratemaking is the

parties’ knowledge [that the rates were subject to change]’: at para. 56.

[92] In that case, the regulator directed Atco to remove certain surplus assets
from its rate base and revenue requirement, and backdated the effective date of

the removal to an earlier date. The earlier date was the day after the Alberta
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Court of Appeal issued a decision indicating that Atco did not require the
regulator’'s consent to remove the asset from its rate base. Removal of the assets
from the rate base and revenue requirement caused a decrease in rates, and
since the regulator backdated the effective date of the removal, rates were

decreased after the fact.

[93] On appeal to the Alberta Court of Appeal, Atco argued that the regulator
could only change the rates by using an interim order or deferral account. The
Alberta Court of Appeal rejected that argument. The court found, at para. 53, that
“the utility must also be taken to know that the rates will be subject to change as

a result of the non-inclusion of those assets in the rate base.”

[94] In this case, Union does not dispute that, under the terms of the IRM
Agreement, following its year-end, it was obliged to bring forward for the Board’s
review and approval amounts it classified as utility earnings that were subject to
sharing under the ESM. Union also knew, from the outset of the IRM Agreement,
that the Board’s ESM determination would impact rates. The ESM determination
under the IRM Agreement was thus inherently retrospective — and Union always

knew that.

[95] Further, on the Board's findings, the manner in which Union generated its
2011 FT-RAM revenues and its classification of those revenues as utility

earnings was inconsistent with the IRM Agreement and wviolated the regulatory
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principle inherent in the IRM Agreement that the cost of upstream transportation
iIs a pass-through item and that a utility “cannot profit from the procurement of

gas supply for its customers.”

[96] Although Union argued that its 2011 FT-RAM activities were no different
than its previous upstream optimization activities, the Board made a specific
finding that “a clear distinction can be made between Union’s [unplanned]

transactional services ... and Union’s [planned] FT-RAM activities.”

[97] Significantly, prior to the 2012 hearings, the fact that the 2011 FT-RAM
revenues were generated on a planned basis — and thus in a fashion inconsistent
with regulatory principle and the IRM Agreement — was uniquely within Union’s

knowledge.

[98] In this regard, the Board found that Union had an obligation to “be mindful
of the information asymmetry that exists between it and [its] ratepayers” and “to
disclose departures or potential departures that it intends to make from

regulatory principle inherent in the IRM Framework.”

[99] In circumstances where Union knew that it was generating its 2011 FT-
RAM revenues on a planned basis, Union must be fixed with knowledge, as of
the date it generated those revenues, that the Board would be obliged to

characterize them as a Y factor, or pass-through item, under the IRM Agreement.
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[100] Although the Board had permitted profit-taking on optimization activities in
the past, on the Board's findings, the prior optimization activities involved
disposing of unplanned surpluses of firm transportation. The 2011 FT-RAM
activities were qualitatively different because they involved disposing of planned
surpluses of firm transportation. Prior to the 2012 hearings, Union was the only
party in a position to know that — and must also be taken to have known that — its
actions were inconsistent with the regulatory principle inherent in the IRM

Agreement.

[101] In these circumstances, where the ESM determination was inherently
retrospective, and where Union failed to disclose in advance the true nature of its
intended 2011 FT-RAM activties, it was not unreasonable for the Board to treat
Union’'s 2011 FT-RAM revenues as encumbered and therefore subject to further

disposition by the Board in the form of a credit to ratepayers.

[102] Union argues that the Board never made an express finding that Union
was acquiring excess firm transportation during 2011. While the Board may not
have said so expressly, on a fair reading of their decision on the preliminary
issue in combination with their decision on the 2012 cost of service proceeding,

in my view, that message is very clear.

[103] Having regard to all the circumstances, | am not persuaded that the

majority of the Divisional Court erred in characterizing the 2011 FT-RAM
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revenues that Union brought forward in its 2012 application as encumbered or
that the Board's decision to reclassify those revenues as gas supply cost

reductions was unreasonable.
E. DISPOSITION
[104] Based on the foregoing reasons, the appeal is dismissed.

[105] Neither party requested costs and none are awarded.

Released:
“AH’ “Janet Simmons J.A.”
“JUN 22 2015” “l agree Alexandra Hoy A.C.J.O.”

‘I agree M. Tulloch J.A.”
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Appendix “A’
Ontario Energy Board Act, 1998, S.0O. 1998, c. 15, Sch. B.

19. (2) The Board shall make any determination in a proceeding by order.

33. (1) An appeal lies to the Divisional Court from,
(a) an order of the Board ...

(2) An appeal may be made only upon a question of law or jurisdiction and must
be commenced not later than 30 days after the making of the order or rule or the
issuance of the code.

36. (1) No gas transmitter, gas distributor or storage company shall sell gas or
charge for the transmission, distribution or storage of gas except in accordance
with an order of the Board, which is not bound by the terms of any contract.

...(2) The Board may make orders approving or fixing just and reasonable rates
for the sale of gas by gas transmitters, gas distributors and storage companies,
and for the transmission, distribution and storage of gas.

(3) In approving or fixing just and reasonable rates, the Board may adopt any
method or technique that it considers appropriate.

(4.1) If a gas distributor has a deferral or variance account that relates to the
commodity of gas, the Board shall, at least once every three months, make an
order under this section that determines whether and how amounts recorded in
the account shall be reflected in rates.

(4.2) If a gas distributor has a deferral or variance account that does not relate to
the commodity of gas, the Board shall, at least once every 12 months, or such
shorter period as is prescribed by the regulations, make an order under this
section that determines whether and how amounts recorded in the account shall
be reflected in rates.
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IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c.15 (Schedule B);

AND IN THE MATTER OF an Application by Great
Lakes Power Limited for an order or orders
approving or fixing just and reasonable rates.

BEFORE:  Gordon Kaiser
Vice Chair and Presiding Member

Pamela Nowina
Vice Chair and Member

Paul Vlahos
Member

DECISION AND ORDER

This is the majority decision with reasons of Vice Chair Nowina and Board

Member Vlahos. The minority reasons of Vice Chair Kaiser follow.
Background

On January 18, 2005, Great Lakes Power Limited (“GLP”) submitted an
application to the Ontario Energy Board for a distribution rate adjustment related
to the recovery of the second interim tranche of regulatory assets pursuant to the
Board’s instructions found in the filing guidelines issued on December 20, 2004.



Ontario Energy Board

2

On February 16, 2005, Boniferro Mill Works Inc. (“Boniferro”) submitted an
intervention objecting to its classification as Larger Customer A and to its line

loss rates.

On March 30, 2005, the Board issued a Decision and Interim Order approving
distribution rate adjustments. In that decision, the Board declared GLP’s rates
interim effective April 1, 2005 and because of the outstanding matter relating to
Boniferro, directed GLP to file written evidence with respect to the issues raised
by Boniferro. The oral hearing focusing on Boniferro’s issues was held on
November 7 and 8, 2005 in the Board’s hearing room in Toronto.

The rate classification that currently applies to Boniferro was first approved by
the Board on an interim basis on May 13, 2002'. At that time, Domtar Wood
Products was the distribution customer that owned the specific facilities at the
site now owned by Boniferro at 45 Third Line West in Sault Ste. Marie. The
interim decision approved the applied-for rates derived from the allocation of
costs to proposed customer classes using the results of a study performed for
GLP by Navigant Consulting Inc. The Navigant study classified Domtar as
“Large Customer A”, the only customer in that specific rate class. The basis for
this classification was Domtar’s unique demand, which was significantly higher
than GLP’s commercial customers in the General Service > 50 kW rate class,

and significantly lower than GLP’s largest distribution customer.

In December of 2002, GLP’s interim rate order was made final as a result of
Ontario Government legislation, Bill 210. By legislation, electricity distribution
rates could only be altered with the permission of the Minister of Energy during
the period December 2002 to January 2005.

! RP-2002-0109/EB-2002-0249
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According to the evidence, Domtar started to wind down its operations in January
2003. The hardwood sawmill did not operate in February and March of 2003.
Boniferro took over the hardwood sawmill operations from Domtar on or about
the end of March 2003 but Domtar remained the customer of GLP for 45 Third
Line West until it exited the site at the end of October 2003. During that time,
Boniferro was paying Domtar for part of the electricity bill issued to Domtar from

GLP. During that period some consumption was always registered on the meter.

The evidence shows that Boniferro requested electricity service from GLP by
letter dated March 24, 2003. In that letter Boniferro indicated its expectations
that it would be charged under the General Service > 50 kW rate class and, if not
so, to be notified. By response dated April 25, 2003, GLP indicated that it would
be classifying Boniferro in the Large Customer A class, the same as Domtar, and

provided the reasons for such classification.

By letter to GLP dated January 21, 2004, Boniferro expressed concerns
regarding its classification as Large Customer A. In that letter, Boniferro noted
that its November and December 2003 average monthly peak demand was
1,113 kW and 1,119 kW respectively and that its future peak demand is expected
to be in this range.

Boniferro paid GLP on the basis of the Large Customer A rates until June 2004.
Beginning in July 2004, Boniferro began to remit an amount which it calculated
would be payable if Boniferro was in the General Service > 50 kW rate class.

In this proceeding, Boniferro argued that the Domtar Large Customer A rate was
not applicable as this ‘site specific’ rate was not related to a site specific cost,
that the results of the Navigant study were not fair to Boniferro and that Boniferro
should be more appropriately placed in the General Service > 50 kW class.
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GLP argued that Boniferro’s operations were not significantly different from
Domtar’s and was opposed to the reclassification of Boniferro on that basis. GLP
acknowledged that the Board never had the opportunity to scrutinize the
distribution rate application which included the Navigant study as the initial
interim rates were made final by Bill 210, and not as a result of a proceeding
before the Board. However, GLP maintained that the study was based on
standard cost allocation and rate making principles which involved the sharing of

costs and subsidies among customer classes.

GLP offered to mitigate the Large Customer A rate by adjusting the allocators in
the Navigant study by using the volumes reflecting Boniferro’s operations in
2004. This would generate lower Large Customer A rates for Boniferro. GLP
also requested that in the event the Board decided to adjust Boniferro’s rates due
to either a reclassification or GLP’s scenario of mitigating the Large Customer A
rate, that the Board grant an accounting order to establish a deferral account to
record any deficiencies.

With regard to the loss factor issue, Boniferro submitted that in the event that the
Board reclassified Boniferro to the General Service > 50 kW class, Boniferro
would accept the current line loss factor of 6.9%; otherwise it requested that GLP

justify the 6.9% figure as applicable to the Large Customer A class.

GLP submitted that it did not specifically assign a unique loss factor to the Large
Customer A class as a result of the specific classification found in the Navigant
study. It noted that the currently applied loss factor is appropriate for Boniferro
since it was calculated in accordance with the Board’'s formula for primary
metered customers as set out in the Board’'s Retail Settlement Code. GLP also
noted that the current loss factor is lower than the actual recorded loss factors
currently experienced in the GLP system.
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Board Findings

All panel members agree on the rate classification for Boniferro from April 1,
2005, when the rates became interim. There is disagreement on the appropriate

treatment of the period before this. These are the findings of the majority.

The first issue to be dealt with is whether Boniferro should continue to be in the
Large Customer A classification. We find that it should not.

GLP’s General Service >50 kW rate class does not contain a maximum
threshold. GLP’s Large Customer A classification does not state a minimum or
maximum threshold. This is the first opportunity for the Board to review the

reasonableness of the establishment of GLP’s Large Customer A Classification.

GLP’s alternative solution in this proceeding, to revise the cost allocation by
using the Boniferro loads from 2004, does provide some relief to Boniferro, as
the costs assigned to the Large Customer A classification are based on monthly
peak loads. However, this does not address the issue of the appropriateness of
the Navigant study regarding classification in the first instance. We are not
persuaded on the evidence in this proceeding that it is appropriate that one
customer should make up a single rate class, especially as there was no direct
assignment of costs to the Large Customer A class, only an allocation based on

customer loads.

Establishing a single customer class is unusual, and there must be sufficient
evidence to demonstrate why it is appropriate for a particular customer to have a
unique rate. Although the Board had enough evidence before it to review the
rate classification dispute between the two parties, this proceeding was not the
forum to specifically address the Navigant study’s rationale and methodology.
The Board determined that it would review evidence on the issues raised by

Boniferro in its intervention of GLP’s application, within the context of the 2005



Ontario Energy Board
6

rate adjustment process. The generic Notice issued by the Board for the 2005
rates proceeding limited the scope of the proceeding to a rate adjustment based
on changes reflecting (in GLP’s case) the next interim instalment of the four year
recovery of distributors’ regulatory assets.

Intervenors are not limited to addressing issues brought forth by an Applicant.
Therefore, the Board was willing to review the issues brought forth by Boniferro,
namely their alleged misclassification. Although the Board did not ask for
evidence on the Navigant Study itself, GLP had notice that the appropriateness
of the Large Customer A rate would have been an issue. However, GLP did not
provide sufficient evidence in our view to justify a continuation of the site specific
rate for 45 Third Line West in Sault Ste. Marie.

We therefore find that Boniferro should be reclassified to the General Service >
50 kW class. The option remains open for GLP to propose otherwise based on a
new study, or a review of the Navigant Study, which would demonstrate that
Boniferro, as the occupant of 45 Third Line West in Sault Ste. Marie, should be

assigned to a different rate class than the General Service > 50 kW class.

The second issue is the effective date of the reclassification. We find that the
reclassification will be retroactive to the date interim rates were set — April 1,
2005. Boniferro’s classification will not be changed for the period prior to April 1,
2005.

GLP’s rates were approved by the Board on an interim basis by way of an interim
order dated May 13, 2002, in the same way as all other electricity distributors in
the province received approval for interim rates. By legislation (Bill 210), interim
rate orders fixing rates under s. 78 of the Ontario Energy Board Act, 1998 for
electricity distributors were made final. During the period of the rate freeze
(December 2002 to January 2005), applications to the Board for rate changes

were permitted only with the leave of the Minister of Energy. The Board had not
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received authority from the Minister to deal with this matter. Therefore, the Board
was not able to review the reasonableness of GLP’s rate classification prior to

this proceeding.

Bill 210 made the interim GLP rate order a final rate order. Therefore we are of
the view that changing rates prior to April 1, 2005 would be retroactive
ratemaking. As the Board has stated in numerous cases, the Board does not
endorse retroactive ratemaking. The Board must be mindful of the negative
implications of retroactive rates. When investors and consumers cannot be
assured that final rates are indeed final, the resultant risks increases costs for
everyone. In addition, intergenerational inequities arise, with today’s consumers
paying the costs of past events. In this case, it is not appropriate for either the
utility or its ratepayers to bear the implications of a retroactive rate change. To
burden the utility would be contrary to the regulatory compact. To burden the

ratepayers would be wrong, especially given the length of the retroactivity.

We are also of the view that the Board is limited in its decision by legal
precedent. The Supreme Court of Canada has ruled on the issue of retroactive

ratemaking.

In 1989, Bell Canada appealed a decision? of the CRTC which retroactively
altered an interim rate that had previously been approved by the CRTC. The
Court held that:

It is inherent in the nature of interim orders that their effect as well
as any discrepancy between the interim order and the final order
may be reviewed and remedied by the final order. [...] It is the
interim nature of the order which makes it subject to further
retrospective directions.

2 Bell Canada v. Canada (Canadian Radio-Television and Telecommunications

Commission) [1989] 1 S.C.R. 1722
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However, with regard to the status of final orders the Court stated that:

[a] consideration of the nature of interim orders and the
circumstances under which they are granted further explains and
justifies their being, unlike a final decision, subject to retrospective
review and remedial orders.

The Supreme Court re-iterated its position on retroactive rate-making in the

ATCO decision®. Speaking for the majority, Mr. Justice Bastarache noted:

[i]t is well established throughout the various provinces that utilities
boards do not have the authority to retroactively change rates.

A decision of the Alberta Court of Appeal* also makes findings regarding

retroactive rates. The Court found that:

A fundamental principle of statutory interpretation is that
retrospective power can only be granted through clear legislative
language. This principle is based on notions of fairness and the
reliability of expectations.

The Ontario Energy Board Act, 1998 does not contain any provisions that deal
specifically with retroactive ratemaking, and the Board is therefore not
empowered to alter a final rate order retroactively. Furthermore, the Act requires
that balances in deferral accounts should be reviewed by the Board at least
annually. We infer from this that there is a policy against adverse impacts and
inter-generational inequity that might be caused by out-of-period rate

adjustments.

Therefore, for the above reasons, we find that GLP has had a valid order to
charge the rates that it has charged to Boniferro for electricity consumption up to
March 31, 2005. For consumption on and after April 1, 2005, however, GLP shall

3 ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), [2006] S.C.C. No. 4
4 Beau Canada Exploration Ltd. v. Alberta (Energy and Utilities Board) [2000] A.J. No. 507
(C.A)
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classify and invoice Boniferro on the basis of the General Service > 50 kW rate

classification.

Having made the above findings, whether GLP erred or acted unreasonably by
not placing Boniferro in the General Service > 50 kW rate class at the time
Boniferro became a customer of GLP is not determinative. However, it became a
focal point in the proceeding and we feel that we must comment on it. We
conclude that GLP did not err or act unreasonably.

The essence of Bonifero’s argument is that it should not have been classified as
Large Customer A since it never accepted such classification. It argues that
once Domtar exited the business, the revenue associated with the Large
Customer A class disappeared and Boniferro should have been classified as a

completely new customer, different from Domtar.

GLP had established and received Board approval for a rate classification based
on a single customer, Domtar Wood Products. However, the rate classification
described Large Customer A as the customer located at 45 Third Line West in
Sault Ste. Marie and did not specifically name Domtar Wood Products. That
classification was put in place at the time GLP had to unbundle its rates to
conform with the Board’'s directions to all the electricity distributors in the
province and was derived from the Navigant study. Domtar did not intervene in

GLP’s application at that time.

It is reasonable to expect that GLP would treat Boniferro the same as the
previous owner of the site. It was the same property as Domtar’s, the same
distribution assets, and essentially the same business as Domtar’s, served under
the same meter. When Boniferro acquired certain assets from Domtar in 2003
and Boniferro replaced Domtar as the customer of GLP, Boniferro was properly
assigned in our view the rate classification that applied to Domtar. The fact that

the hardwood sawmill operations ceased for a period of two months does not
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alter the fact that without experience as to what the changes, if any, would be to
the monthly peak demand level of electricity, it would not be reasonable to expect

GLP to assign Boniferro to a different classification at that time.

As a utility, GLP has a responsibility to act in a prudent fashion for all its
customers. Changing the classification of an existing property without evidence
of significant peak demand consumption patterns, would not be consistent with
the utility’s obligation to other customers who would, in the future, be required to

pick up the shortfall.

Mr. Boniferro acknowledged that, prior to continuing his business as a customer
of GLP, his assumption of 750 to 800 kW peak demand was his own. He neither
received expert advice in forming that assumption, nor did he receive any
indication from GLP that his business would be served under the General
Service > 50 kW rate class. On the contrary, GLP had informed Boniferro in its
response letter of April 25, 2003 that Boniferro would be billed under the same
classification as Domtar. Mr. Reid, testifying on behalf of Boniferro,
acknowledged that it is difficult to come up with a forecast for peak demand prior
to operating a company like Boniferro. As it turned out, Boniferro’s average of its
2005 monthly peak demands as of August 2005 was 1,556 kW or 15% lower

than the average of Domtar’'s monthly peak demands in 2000.

For the above reasons, we are of the view that GLP acted reasonably in
classifying Boniferro in the Large Customer A classification, replacing Domtar.

Also, by way of context, the Board was first notified of this dispute in October
2004 by way of a complaint lodged by Boniferro to the Board’s Compliance
Office. The Chief Compliance Officer, in a letter to Boniferro dated February
2005, found no violation of the rate order by GLP. Furthermore, in a letter to
GLP dated April 27, 2005 in the context of the instant rates proceeding, the

Board stated that, “The Board is of the view that this issue is not about GLPL’s
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compliance with its rate order but rather as to what is an appropriate rate for

Boniferro going forward.”

Boniferro’'s objection to be in the Large Customer A classification does not

invalidate an existing Board rate order containing such classification.

The final issue relates to the treatment of GLP’s forgone revenues resulting from
the reclassification.

GLP requested that a deferral account be established to track underpayments or
under recoveries of revenues as a result of this decision. The Board finds that a
deferral account should be established by GLP to record the difference in
revenue resulting from classifying Boniferro as a General Service > 50 kW
customer effective April 1, 2005. These amounts should be considered in a
future rates proceeding. The methodology used to dispose of these amounts will
be determined at that time.

With respect to GLP’s shortfall in revenue in the period July 2004 to March 2005,
during which Boniferro was not paying GLP the invoiced amounts, it is the view
of the Board that this a private collection matter between GLP and Boniferro. The
Board found that the rate order was valid in this period and neither the utility nor
its ratepayers should be burdened with retroactive ratemaking. However, the
Board expects that GLP will exercise prudence in this regard so that it and its
customers will continue to benefit from a future revenue stream and from
continuing to utilize its distribution assets (no stranded assets) by having

Boniferro as a customer.

We note Boniferro’s position that if it were to be classified as a General Service >
50 kKW customer, it would accept the 6.9% loss factor applied by GLP to that rate
class. We find that that there should be no change to the previously approved

6.9% loss factor.
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Therefore, the Board orders that:

1. GLP classify Boniferro as a customer in the General Service > 50 kW rate
class, effective April 1, 2005.

2. GLP establish a deferral account to capture any revenue deficiency from
Boniferro being classified as a General Service > 50 kW rate class
customer from April 1, 2005.

DATED at Toronto, February 24, 2006

Original signed by

Pamela Nowina
Vice Chair and Member

Original signed by

Paul Vlahos
Member
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MINORITY REASONS

These are the minority reasons of Vice Chair Kaiser.

This proceeding relates to a billing dispute between Great Lakes Power Ltd.
(“GLP” or the *“utility”) and its customer, Boniferro Millworks Inc. (“Boniferro”).
GLP has classified Boniferro in the Large Customer A category. Boniferro
argues that it should be more properly classified as a General Service > 50 kW
customer. This would result in a 25% reduction of the cost of electricity to

Boniferro.

The evidence indicates that Boniferro at all times rejected this classification but
for a period of time (November 2003 to June 2004) did pay the larger rate.
However, since July 1, 2004 Boniferro has been paying at the lower rate under
the General Service > 50 kW class. GLP argues that the customer has been
underpaying and substantial monies are owed. Boniferro on the other hand,

argues that if anything it has been overpaying.

This dispute came before the Board through an intervention by Boniferro in the
general rate application filed by GLP on January 18, 2005. Further to the filing of
the intervention by Boniferro on February 16™ the Board issued various
Procedural Orders which provided for interrogatories and the filing of evidence.
The Board held an oral hearing in this matter on November 7" and 8", 2005.

The rate order at issue in this case is somewhat unique. GLP’s 2002 rate
application was approved by the Ontario Energy Board on an interim basis on
May 13, 2002, with rates made effective May 1, 2002. In December of 2002, this
interim rate order was made final as a result of Ontario Government legislation,
Bill 210. This final rate order set out a Large Customer A rate. While this is
referred to as a rate class it in fact included only one customer and was designed

specifically for that customer. The rate was set for Domtar Wood Products and
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was based on the analysis performed by Navagant Consulting in a detailed cost

allocation study.

In March 2003, Boniferro purchased part of the Domtar property and changed its
operations. Boniferro did not assume or enter into any supply agreement with
GLP and did not assume any agreements between GLP and Domtar. In
November 2003, Domtar ceased all operations on the property and Boniferro

was required to make its own arrangements with GLP.

When Boniferro acquired certain assets from Domtar, GLP assigned Boniferro to
the Large Customer A class and began to charge distribution rates applicable to
that class. Boniferro objected on the grounds that its usage was not the same
as Domtar and that no cost allocation study had been done with respect to its

usage.

GLP argued that the rate was “site specific’ and that Boniferro was required to
pay the rate.

The concept of a “site specific’ rate is an unusual one. Rates are generally
determined between customer classes on the basis of usage. Here there was no
analysis of the usage, rather just a declaration that the rate was site specific.
Moreover, this is really not a rate class; it was a one customer rate that was

designed specifically for another customer.

It is clear that there were fundamental changes in the operation of Boniferro
compared to the previous owner of the land, Domtar Wood Products. First, only
part of the property was purchased from Domtar and second, detailed evidence
was presented by the president of Boniferro as to the changed functionality.
Counsel for GLP admitted in argument that in 2004 the average monthly peak

demand for Boniferro was approximately 1,400 kW which was around 24% less
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than the 1,831 kW that was used for the purpose of creating a Large Customer A

class in the first place.

Aside from the reduced electricity use by Boniferro, evidence was presented by
Boniferro that indicated that GLP was requiring Boniferro to bear an excessive
cost burden. Boniferro pointed to the fact that the dedicated facilities used to
serve their plant consisted of 3.65 km of line which at its brand new installed
cost, as opposed to the current depreciated cost, was only $250,000.
Notwithstanding that, Boniferro was allocated close to $1 million in system costs

which they say did not relate to the cost of serving Boniferro.

Boniferro wants to pay the General Service > 50 kW rate from the date service
commenced in November 2003. They would accordingly recover the amounts
which they overpaid for a period of eight months. The majority hearing this case
concluded that the lower rate can go into effect only on April 1, 2005 because to
do otherwise would constitute retroactive rate-making. | disagree. This is not a

case of retroactive rate-making. This is an error in customer classification.

Retroactivity

There are a number of reasons why the retroactivity issue does not arise in this
case. First, there is good reason to believe that the Domtar rate disappeared.
While the Domtar rate is called the Large Customer A class, it's a class in name
only. It was designed for a specific customer and was based on a cost allocation
study that related solely to that customer. It is argued by Boniferro that when
Domtar ceased operations that rate order disappeared. If the rate order

disappeared, there are no retroactive rates applying to that rate order.

Second, even if the rate did not disappear, it was not meant to apply to Boniferro
and should not have been applied to Boniferro. Boniferro should not have been

put in that rate class; rather, it should have been put in the General Service > 50
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kW rate class. It is true that the utility classified Boniferro in this rate class during
a period where the utility’s rates were deemed to be a final order by legislation.
But this does not mean that this classification was correct or that Boniferro
should bear the costs of this classification. Does the rule against retroactive rate
making mean that Boniferro should bear these costs? It is not Boniferro’s fault
that this matter has taken this long to resolve. Boniferro has been complaining
about misclassification since the very beginning. Put differently, there is an
unjust enrichment when a customer has paid a rate which does not apply to that
customer, and the Board may remedy that by ordering a refund. The test for
unjust enrichment was recently addressed by the Supreme Court of Canada®.

lacobucci J. stated the test for unjust enrichment for the Court, as follows:

As a general matter, the test for unjust enrichment is well
established in Canada. The cause of action has three elements:
(1) an enrichment of the defendant; (2) a corresponding deprivation
of the plaintiff; and (3) an absence of juristic reasons for the
enrichment. (Paragraph 30)

The Garland case is particularly relevant because it addressed the payment of
utility rates. In that case, the Court applied an earlier finding that the interest rate
on outstanding utility bills was unlawful in the context of the test for unjust
enrichment. In applying that test, the Court had no trouble finding that the utility
was enriched and the rate payer was deprived. The real issue there, as well as
here, was whether there was a juristic reason for the enrichment. There, as
here, the utility argued that the enrichment had a juristic justification because it
was authorized by a Board Order. The Court, who found that the order was
unlawful and therefore inoperative, held that the order could not be relied upon

as a juristic reason for the enrichment. According to the Court:

As a result, the question of whether the statutory framework can
serve as a juristic reason depends on whether the provision is held
to be inoperative. (Paragraph 51)

> Garland v. Consumers’ Gas Co., [2004] 1 S.C.R. 629.
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Thus, because the provision was inoperative, the Court ordered that the payment
be refunded. | believe that this is the appropriate context to consider the

relevance of retroactive rate making.

No one disputes that retroactive rate-making is improper. This is most recently
recognized by the Supreme Court of Canada in the ATCO decision and
numerous decisions before®. In Northwestern Utilities Ltd. v. City of Edmonton,
Estey J. stated on page 691:

It's clear from the many provisions of The Gas Ultilities Act that the
Board must act prospectively and may not award rates which will
recover expenses incurred in the past and not recovered from rates
established for past periods.

The general principle is that when a Board establishes a Final Order with respect
to rates, that rate is in effect until replaced, i.e. the final rate either is replaced by
an Interim Rate or is replaced by a new Final Rate Order in a subsequent
proceeding. The reason is that the regulatory compact assumes that between
rate hearings, there will always be over earnings or under earnings but the utility
must accept the consequences. It is not entitled to be reimbursed if it does not
make its full allowed rate of return. On the other hand, the utility does not have
to give money back to the ratepayers if it earns in excess of that amount. Rates
are to be corrected at the time of the next hearing on a going forward basis.
They are not made retroactive. This allows the utility to finance its operations on

a predictable basis and provides finality to proceedings.

As a result, if the rate was properly applicable to Boniferro during the entire
period, then, under the unjust enrichment doctrine, the rate would be operative.

6 Northwestern Ultilities Ltd. v. City of Edmonton, [1979], 1 S.C.R. 684; Re Coseka Resources

Ltd. and Saratoga Processing Co. (1981), 126 D.L.R. (3d) 705, leave to appeal refused, [1981] 2
S.C.R. vii; Re Dow Chemical Canada Inc. and Union Gas Ltd. (1982), 141 D.L.R. (3d) 641, aff'd
(1983), 42 O.R. (2d) 731
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As a result, there would be a juristic reason for the utility’s enrichment, i.e., the
enrichment would not be unjust. Furthermore, given the rule against retroactive
rate making, the Board could not now amend that rate to cover a previous period.
However, this is not the case here. | am not proposing that the rate be changed,;
| am finding that it did not apply. The rate was not operative as applied to

Boniferro. It therefore does not constitute a juristic reason for the enrichment.

The prohibition against retroactivity assumes that a Final Order has been made
by the Board and properly applies to the customer at issue. Here, the Board did
not make these rates final as applied to that customer. The customer’s inability
to challenge the applicability of the rate occurred through a legislative “accident”
when the legislature enacted Bill 210. It's hard to argue that the intent of Bill 210
was to create a final order that prohibited a customer from obtaining relief in an

ongoing dispute regarding customer classification.

Fundamentally, this case is about customer misclassification. Boniferro applied
for service on the basis that it was in the General Service > 50 kW category.
That was rejected and the utility placed them in a unique Domtar category called
Large Customer A. This dispute has continued on the basis of that alleged

misclassification.

The application of the retroactivity doctrine to this case assumes that the Board is
adjusting the Domtar or Large Customer A rate retroactively. That with respect is
not the issue. Boniferro has never asked for that relief. Rather, Boniferro has
asked to be placed in the proper customer classification and to have that take

effect from the date service commenced.

In the circumstances, throughout the period starting November 2003, Boniferro
should be paying the applicable rates of the General Service > 50 kW class.
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It is also important that considerable evidence has been placed before the Board
as to the financial difficulties facing Boniferro in its current operations. The over
payment at issue is a serious matter for this particular customer. The utility
needs to remain prudent that it not arbitrarily determine rates that would lead to
the disappearance of the customer and to stranded assets. That will generate a

revenue deficiency much greater that that created by reclassification.

How is the deficiency recovered?

Under both the minority and majority decisions there will be a revenue deficiency
for the utility. GLP’s filing in the 2005 rate case was based on a revenue
requirement that assumed that the customer in the Large Customer A class was
properly classified and is paying that rate. In both the minority and majority
decisions this is not the case. The difference is the length of period that the

deficiency relates to.

The minority decision states that the misclassification took place at the beginning
of service in November 2003 and the lower rate should prevail from that point.
The majority decision states that the lower rate should be effective only from April
1, 2005 because a lower rate prior to that date amounts to retroactive rate-

making.

The majority decision analyses the prudence of the utility in the initial
classification and finds no fault. It is clear that Boniferro argues that the decision
was an error and that they should not have been assigned the Domtar rate and
certainly not without a proper cost allocation study. There is some support for
that position in the record. There is evidence that the utility declared the rate
“site specific” and failed to take into account the differences in functionality of the
new operator. The utility admitted in argument that the usage of Boniferro was

24% less than the demand used in striking the Domtar rate.
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The Board addressed the prudence test in its Decision in the Enbridge case

regarding the prudence of the Alliance contracts’.

The test is well known but its worth repeating in the context of these proceedings.
The first principle is this; when a utility makes decisions in operating its business,
the regulator assumes that those decisions, whether they relate to investments or
otherwise, are prudent. In other words, there is a burden on those challenging
the prudence to demonstrate, on reasonable grounds, that there has been a lack

of prudence.

The second principle is that, in analysing whether the utility was prudent or not,
the Board must look at the facts and circumstances that were known or ought to
be known to the utility at the time the decision was made. In other words,

hindsight should not be used to determine prudence.

Put differently, the utility’s decision can turn out to be wrong but still have been
prudent. Given the limited nature of the record before us and the presumption of
prudence on the part of the utility, | find that the decision by the utility to classify
Boniferro in the Large Customer A category was a prudent decision. That

doesn’t mean it was the right decision. In fact, it was the wrong decision.

However, the consequence of this finding is that the shareholder should not bear
the deficiency which would result from the reclassification of the customer. The
deficiency should be recovered from the other rate classes and the exact
disposition of that can be dealt with by the Panel hearing that rate case. The
deficiency may be recovered from all customer classes or it may be recovered
only from the General Service > 50 kW class. A Procedural Order can be issued
to deal with this issue. It's not unusual in rate cases that cost allocation issues

between customers will arise and be dealt with by Panels hearing those cases.

! Re: Enbridge, RP-2001-0032, Para. 3.12.2
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Boniferro’s remedy

Given the concern with retroactivity, | would order that Boniferro be classified in
the General Service > 50 kW class from the date service commenced. The utility
will be directed to provide a credit towards amounts to be paid by Boniferro in the
future in an amount equal to the overpayment. The overpayment can be readily
calculated and submissions can be made if necessary with respect to the

accounting.

There is ample authority in the regulatory jurisprudence that credits going forward
do not constitute retroactive rate-making.® This is particularly the case where it
reflects a one time fixed amount adjustment to an overpayment that the tribunal

finds unjust.

| would also order that the utility be directed to pay Boniferro’s costs in this
proceeding in an amount to be taxed in the usual fashion.

In summary, | agree with the majority that GLP should charge Boniferro the
General Service > 50 kW rates and that the utility establish a deferral account to
track any revenue deficiency that results. | disagree with the majority regarding
the effective date of the reclassification. GLP should reclassify Boniferro to the
General Service > 50 kW class as of the date which service commenced,
November 2003. | also disagree with the majority regarding the effective date of
the deferral account. The deferral account should track any revenue deficiency
as of November 2003 and the disposition of these amounts should be considered
by the Panel hearing the 2006 rate case. The allocation as between different

customer classes can be determined at that time.

8 New York Water Service Corp. v. Public Service Commission, 208 N.Y. S. 2d 587 (1960).
In that case, a utility commission ruled that gains on the sale of real estate should be taken into
account to reduce rates annually over the following period of 17 years (p.864). The regulator’'s
order was upheld by the New York State Supreme Court (Appellate Division). See also ATCO
Gas and Pipelines Ltd v. Alberta Energy and Utilities Board [2006] S.C.J. 4 at Para. 137.
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DATED at Toronto, February 24, 2006

Original signed by

Gordon Kaiser
Vice Chair and Presiding Member
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Indexed as:

Northwestern Utilities Ltd. v. Edmonton (City)

Northwestern Utilities Limited and The Public Utilities Board
of the Province of Alberta, Appellants; and
The City of Edmonton, Respondent.

[1979] 1 S.C.R. 684

[1979] 1 R.C.S. 684

Supreme Court of Canada
1977: November 28 / 1978: October 3.

Present: Laskin C.J. and Ritchie, Spence, Pigeon, Dickson,
Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA, APPELLATE DIVISION

Public utilities -- Application for interim rate increase -- Order of Public Utilities Board permitting recovery of losses

incurred before date of application -- Board thereby offending provisions of s. 31 of The Gas Utilities Act, R.SA. 1970,
c. 158 -- Application of s. 8 of The Administrative Procedures Act, R.SA. 1970, c. 2, to proceedings -- Matter returned

to Board for continuation of hearing.

Commencing on August 20, 1974, the appellant company filed an application with the Alberta Public Utilities Board for
an order determining the rate base and fixing afair return thereon and approving the rates and charges for the natural
gas supplied by the company to its customers. The application made reference to the powers under s. 31 of The Gas
Utilities Act, R.S.A. 1970, c. 158, by asking for an order "giving effect to such put of any lossesincurred by the
applicant as may be due to any undue delay in the hearing and determining of the application”. Finally the application
sought an order fixing interim rates pending the establishment of "final rates'. Asaresult of this application several
interim orders were issued between November 15, 1974, and June 30, 1975. In response to the application of August 20,
1974, the Board by order made on September 15, 1975, established the rate base, afair return thereon and the total
utility requirement at $72,141,000. These items were respectively found and included in the order on the basis of "actual
1974" figures and "forecast 1975" figures. The Board then directed the company to file a schedule of rates "designed to
generate the foregoing total utility revenue requirements approved by the Board".

On August 20, 1975, the company filed with the Board an application for an order "approving changesin existing rates,
tolls or charges for gas supplied and services rendered by [the company] to its customers"; and on September 25, 1975,
it filed an application for an interim order "approving changesin existing rates, tolls or charges for gas supplied and
services rendered by [the company] to its customers pending final determination of the matter”. The application of 1975
recited the history of the 1974 application and stated that the operating costs and gas costs of the company "have
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increased substantially over the amounts included in the 1974 application and continue to increase". After reciting that
the Board in response to the 1974 application has awarded the applicant "interim refundable rates’, the 1975 application
went on to state that the "existing rates charged by the applicant for natural gas do produce revenues sufficient to
provide for its present or prospective proper operating and depreciation expense and afair return on the property used in
the service to the public". Therefore the company went on to apply for an order determining the rate base, and afair
return thereon, and fixing and approving rates for natural gas supplied by the company to its customers. The company
sought as well an order giving effect to "such part of any losses incurred by the applicant as may be due to any undue
delay in the hearing and determining of application”. The 1975 application sought as well interim rates "pending the
fixing of final rates".

By its order of October 1, 1975, the Board granted an interim increase in rates the effect of which was to allow the
company to receive $2,785,000 in excess of its revenues for 1975 which would have been received under the then
existing rates. The City of Edmonton appealed from this interim order to the Appellate Division of the Supreme Court
of Alberta pursuant to s. 62 of Public Utilities Board Act, R.S.A. 1970, c. 302. The mgjority of the Appellate Division
set aside the order and remitted it to the Board for reconsideration on two grounds: (1) that the effect of the order wasa
contravention of s. 31 of The Gas Utilities Act in that the company was thereby granted recovery of losses incurred
before the date of application, namely, August 20, 1975; and (2) that the Board failed to comply with s. 8 of The
Administrative Procedures Act, R.S.A. 1970 c. 2, by reason of itsfailure to give reasons for its decision. The company
and the Board appealed to this Court from the decision of the Appellate Division.

Held: The appeal should be dismissed and the matter returned to The Public Utilities Board for continuation of the
hearing of the company's application of August 20, 1975.

Theword "losses" asit isemployed in s. 31 does not refer to accounting losses in the sense of a net loss occurring in a
defined fiscal period but rather refersto the loss of revenue suffered by a utility during a defined period by reason of the
delay in the imposition during that period of the proposed increased rates.

Thefirst of the two principal issuesin this appedl, i.e., whether the Board by itsinterim order of October 1, 1975,
offended the provisions of s. 31 by granting as alleged by the City an order permitting the recovery of lossesincurred
before the date of the application, August 20, 1975, was very narrow. The issue was simply whether or not the company
by not applying in the 1974 application for a further interim order caused the Board to respond to the new applicationin
1975 in such away as to authorize a new tariff which when implemented by the company will have the effect of
recovering from future gas consumers revenue losses incurred by the company with respect to gas deliveries made to
consumers prior to the date of the application in question (August 20, 1975) or prior to the advent of the October 1,
1975, rates in amanner not authorized by s. 31.

The majority in the Court below observed that "prima facie the new tentative rate base includes an amount for revenue
losses in 1975 up to the date of the application in August, since the figures do not purport to apportion the loss between
the two periods of the year”. This Court was not prepared to say that a prima facie case had been established that the
effect of the application of the interim rates from October 1, 1975, onwards will be the recovery in the future of revenue
shortfallsincurred prior to August 20, 1975. The test was not whether the new tentative rate base includes an amount for
revenue losses' but rather the question was whether or not the interim rates prospectively applied will produce an
amount in excess of the estimated total revenue requirements for the same period of the utility by reason of the inclusion
in the computation of those future requirements of revenue shortfalls which have occurred prior to the date of the
application in question, whether or not those "shortfalls' have been somehow incorporated into the rate base or have
been included in the operating expenses forecast for the period in which the new interim rates will be applied, subject
always to the Board's limited power under s. 31.

The company submitted that a determination of what is or isnot a'past loss' is a pure question of fact and as such is not
subject to appeal by reason of s. 62 of The Public Utilities Board Act, which limits appeals from Board decisionsto
questions of "law or jurisdiction". The appea before this Court involved a determination of the intent of the Legislature



Page 3

with respect to the Board's jurisdiction to take into account shortfalls in revenue or excess expenditures occurring or
properly allocable to a period of time prior to an application for the establishment of rates under the Act. The Board's
decision asto characterization of "the forecast revenue deficiency in the 1975 future test year" of the company involved
a determination of the matters of which cognizance may be taken by the Board in setting rates under the statute. Thisis
aquestion of law and may properly be made the subject of an appeal to a court pursuant to s. 62. The disposition of an
application which involved the Board in construing ss. 28 and 31 of The Gas Utilities Act raises a question of law and
may well go to the jurisdiction of the Board.

However, it was not possible for the reviewing tribunal in the circumstances in this proceeding to ascertain from the
Board's order whether the Board acted within or outside the ambit of its statutory authority. The form and content of the
Board's order were so narrow in scope and of such extraordinary brevity that one was left without guidance asto the
basis upon which the rates had been established for the period October 1, 1975, onwards. Hence this submission of the
company failed.

Asto the second issue, namely the application to these proceedings of s. 8 of The Administrative Procedures Act, which
provision imposes upon certain administrative tribunals the obligation of providing the parties to its proceedings with a
written statement of its decision and the facts upon which the decision is based and the reasons for it, the Board in its
decision alowing the interim rate increase failed to meet the requirements of this section. The failure of the Board to
perform its function under s. 8 included most seriously afailure to set out "the findings of fact upon which it based its
decision" so that the parties and a reviewing tribunal were unable to determine whether or not in discharging its
functions, the Board had remained within or had transgressed the boundaries of its jurisdiction established by its parent
statute. The appellants were not assisted by the decision in Dome Petroleum Ltd. v. Public Utilities Board (Alberta) and
Canadian Superior QOil Ltd. (1976), 2 A.R. 453, aff'd [1977] 2 S.C.R. 822, to the effect that under s. 8 of The
Administrative Procedures Act the reasons must be proper, adequate and intelligible, and must enable the person
concerned to assess whether he has grounds of appeal. Nor could the Board rely on the peculiar nature of the order in
this case, being an interim order with the amounts payable thereunder perhaps being refundable at some later date, to
deny the obligation to give reasons. The order of the Board revealed only conclusions without any hint of the reasoning
process which led thereto. The result was that a reviewing tribunal could not with any assurance determine that the
statutory mandates bearing upon the Board's process had been heeded.

Asfor the participation of The Public Utilities Board in these proceedings, there is no doubt that s. 65 of The Public
Utilities Board Act confers upon the Board the right to participate on appeal s from its decisions, but in the absence of a
clear expression of intention on the part of the Legidlature, thisright is alimited one. The Board is given locus standi as
aparticipant in the nature of an amicus curiae but not as a party. That thisis so is made evident by s. 63(2) under which
adistinction is drawn between "parties* who seek to appeal a decision of the Board or were represented before the
Board, and the Board itself.

The policy of this Court isto limit the role of an administrative tribunal whose decision is at issue before the Court,
even where the right to appear is given by statute, to an explanatory role with reference to the record before the Board
and to the making of representations relating to jurisdiction.
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APPEAL from ajudgment of the Supreme Court of Alberta, Appellate Division [(1977), 2 A.R. 317 ], setting aside an
order of The Public Utilities Board of the Province of Alberta granting an interim increase in rates pursuant to s. 52(2)
of The Public Utilities Board Act, R.S.A. 1970, c. 302. Appeal dismissed.

T. Mayson, Q.C., for the appellant Northwestern Utilities Ltd.
W.J. Mgjor, Q.C., and C.K. Sheard, for the appellant Public Utilities Board of the Province of Alberta.
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The judgment of the Court was delivered by

ESTEY J.:-- Thisisan appeal by The Public Utilities Board for the Province of Albertaand Northwestern
Utilities Limited from a decision of the Appellate Division of the Supreme Court setting aside an order of the Board
granting an interim increase in rates pursuant to s. 52(2) of The Public Utilities Board Act, R.S.A. 1970, c.

302.

The majority of the Court of Appeal set aside the order and remitted it to the Board for reconsideration on two
grounds:

Q) That the effect of the order was a contravention of s. 31 of The Gas Utilities Act, R.S.A.
1970, c. 158, in that Northwestern Utilities Limited was thereby granted recovery of
losses incurred before the date of application, namely, the 20th of August 1975; and

2 That the Board failed to comply with s. 8 of The Administrative Procedures Act, R.S.A.
1970, c. 2, by reason of itsfailure to give reasons for its decision.

The appellant, The Public Utilities Board (herein referred to as 'the Board'), is constituted under The Public
Utilities Board Act to "deal with public utilities and the owners thereof as provided in this Act” (s. 28(1)), and is given
more specific duties and powers with respect to gas utilities under The Gas Utilities Act. The appellant, Northwestern
Utilities Limited (herein referred to as 'the Company'), is a gas utility regulated under these statutes:

The Board is by the latter statute directed to "fix just and reasonable ... rates, ... tolls or charges ..." which shall
be imposed by the Company and other gas utilities and in connection therewith shall establish such depreciation and
other accounting procedures as well as "standards, classifications [and] regulations..." for the service of the community
by the gas utilities (s. 27, The Gas Utilities Act). In the establishment of these rates and charges, the Board is directed
by s. 28 of the statute to "determine arate base" and to "fix afair return thereon". The Board then estimates the total
operating expenses incurred in operating the utility for the period in question. Thetotal of these two quantitiesisthe
'total revenue requirement’ of the utility during a defined period. A rate or tariff of ratesis then struck which in a defined
prospective period will produce the total revenue regquirement. The whole process is simply one of matching the
anticipated revenue to be produced by the newly authorized future rates to future expenses of al kinds. Because such a
matching process requires comparisons and estimates, a period in time must be used for analysis of past results and
future estimates alike. The fiscal year of the utility is generally found to be a convenient but not a mandatory period for
these purposes. It is a process based on estimates of future expenses and future revenues. Both according to the evidence
fluctuate seasonally and both vary according to many uncontrollable forces such as weather variations, cost of money,
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wage rate settlements and many other factors. Thus the rate when finally established will be such as the Board deems
just and reasonable to allow the recovery of the expenses incurred by a utility in supplying gas to its customers, together
with afair return on the investment devoted to the enterprise. We are here concerned only with the rate establishing
process and, hence, this summation of the Board's functions and powersis limited to that aspect of its statutory
operations.

While the statute does not precisely so state, the general pattern of its directing and empowering provisionsis
phrased in prospective terms. Apart from s. 31 there is nothing in the Act to indicate any power in the Board to establish
rates retrospectively in the sense of enabling the utility to recover aloss of any kind which crystallized prior to the date
of the application (vide City of Edmonton et al. v. Northwestern Utilities Limited [[1961] S.C.R. 392.], per Locke J. at
pp. 401, 402).

The rate-fixing process was described before this Court by the Board as follows:

The PUB approves or fixes utility rates which are estimated to cover expenses plusyield
the utility afair return or profit. Thisfunction is generally performed in two phases. In Phase | the
PUB determines the rate base, that is the amount of money which has been invested by the
company in the property, plant and equipment plus an allowance for necessary working capital all
of which must be determined as being necessary to provide the utility service. The revenue
required to pay all reasonable operating expenses plus provide afair return to the utility on its
rate base is also determined in Phase |. Thetotal of the operating expenses plusthe returnis
called the revenue requirement. In Phase || rates are set, which, under normal temperature
conditions are expected to produce the estimates of "forecast revenue requirement". These rates
will remain in effect until changed as the result of a further application or complaint or the
Board'sinitiative. Alsoin Phase Il existing interim rates may be confirmed or reduced and if
reduced arefund is ordered.

The statutory pattern is founded upon the concept of the establishment of rates in futuro for the recovery of the
total forecast revenue requirement of the utility as determined by the Board. The establishment of the ratesisthusa
matching process whereby forecast revenues under the proposed rates will match the total revenue requirement of the
utility. It is clear from many provisions of The Gas Utilities Act that the Board must act prospectively and may not
award rates which will recover expenses incurred in the past and not recovered under rates established for past periods.
There are many provisionsin the Act which make this clear and | take but one example, found in s. 35, which provides:

Q) No change in any existing rates...shall be made by a ... gas utility ... until such changed rates or
new rates are approved by the Board.

2 Upon approval, the changed rates ... come into force on a date to be fixed by the Board and the
Board may either upon written complaint or upon its own initiative herein determine whether the
imposed increases, changes or alterations are just and reasonable.

Section 32 likewise refers to rates "to be imposed thereafter by a gas utility". The 1959 version of the legidlation before
the Court in this proceeding was examined by the Alberta Court of Appeal in City of Calgary and Home Qil Co. Ltd. v.
Madison Natural Gas Co. Ltd. and British American Utilities Ltd. [(1959), 19 D.L.R. (2d) 655.] wherein Johnson J.A.
observed at p. 661:

The powers of the Natural Gas Utilities Board have been quoted above and the Board's function
was to determine "the just and reasonable price" or pricesto be paid. It wasto deal with rates
prospectively and having done so, so far as that particular application is concerned, it ceased to
have any further control. To give the Board retrospective control would require clear language
and there is here a complete absence of any intention to so empower the Board.
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Vide also Reginav. Board of Commissioners of Public Utilities (N.B.), Ex parte Moncton Utility Gas Ltd. [ (1966), 60
D.L.R. (2d) 703.], at p. 710; Bradford Union v. Wilts[(1868), L.R. 3 Q.B. 604.], at p. 616.

Thereis but one exception in this statutory pattern and that isfound in s. 31 which iscritical in these
proceedings. It is convenient to set it out in full.

Itis hereby declared that, in fixing just and reasonable rates, the Board may give effect to
such part of any excess revenues received or losses incurred by an owner of agas utility after an
application has been made to the Board for the fixing of rates as the Board may determine has
been due to undue delay in the hearing and determining of the application.

It should be noted that s. 31 has been amended by s. 5 of The Attorney General Statutes Amendment Act, 1977,
1977 (Alta.), c. 9, which received Royal Assent on May 18, 1977. However, s. 5(3) of that Act providesthat s. 31 "asit
stood immediately before the commencement of" s. 5"... continues to apply to proceedingsinitiated ..." before May 18,
1977. Accordingly, this case stands to be determined in accordance with s. 31 as set out above.

The interpretative difficulties raised by s. 31 are manifold. For one thing, the word 'losses which is not defined
in the Act is employed with reference to the Board's power to establish rates with respect to the period after an
application has been made and before the Board has fully disposed of the application by taking into account "excess
revenues and losses" which the Board determines have been "due to undue delay in the hearing and determination of the
application”. It isin my view apparent once the statute is examined as awhole that 'losses’ asthe word isemployed in s.
31 does not refer to accounting losses in the sense of a net loss occurring in adefined fiscal period but rather refersto
the loss of revenue suffered by a utility during a defined period by reason of the delay in the imposition during that
period of the proposed increased rates. The word in short is an abbreviation for 'lost revenue’ which may indeed be
suffered by a utility during a period when the utility is not in anet loss position in the accounting sense of that term.
This Court had occasion to consider s. 31 collaterally in City of Edmonton et al. v. Northwestern Utilities Limited,
supra. Locke J. writing on behalf of the whole Court on this point so interpreted and applied the word "losses" as it
appears in this section.

Much of the difficulty encountered before the Board and again reflected in the judgment of the Court of Appeal
has arisen by the use of the expression 'loss' sometimes to refer to anet loss for a period in the past and sometimes by
applying the term to a shortfall of revenue in the sensein which | believe the Legislature usesthetermin s. 31. This
difficulty appearsto have been obviated by the new s. 31 which is not now before the Court (vide The Attorney General
Statutes Amendment Act, 1977, supra).

Section 52(2) of The Public Utilities Board Act should also be noted:

The Board may, instead of making an order final in the first instance, make an interim
order and reserve further direction, either for an adjourned hearing of the matter or for further
application.

Section 54 provides in similar language the authority for the Board to make such interim orders ex parte. These interim
orders are couched in the same terms as the final or basic orders establishing rates and tariffs and hence are likewise
prospective.

Against this statutory background a brief outline of the historical facts of this proceeding and its origins bring
the two issues now before the Court into sharper focus. Commencing on August 20, 1974, the Company filed an
application for an order determining the rate base and fixing afair return thereon and approving the rates and charges
for the natural gas supplied by the Company to its customers. The application made reference to the powers under s. 31
by asking for an order "giving effect to such part of any lossesincurred by the applicant as may be due to any undue
delay in the hearing and determining of the application”. Finally the application sought an order fixing interim rates
pending the establishment of "final rates'. Asaresult of this application several interim orders were issued between
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November 15, 1974, and June 30, 1975. In response to the application of August 20, 1974, the Board by order made on
September 15, 1975, established the rate base, afair return thereon and the total utility revenue requirement at
$72,141,000. These items were respectively found and included in the order on the basis of "actual 1974" figures and
"forecast 1975" figures. The Board then directed the Company to file a schedule of rates "designed to generate the
foregoing total utility revenue requirements approved by the Board".

The practice and terminology historically adopted by the Board in the discharge of its statutory functions are no
doubt clear to the industry and to persons attending upon the Board in the discharge of its functions but leaves
something to be desired in the sense that the terminology does not precisely fit that employed by the legislation to which
reference has been made. It is clear, however, that in its order with respect to the August 1974 application, the Board
has attempted to establish in the prospective sense those rates which the Company will require to enable it to carry on
its business as a gas utility in the future and until such further and other rates are established by the Board. Had the
Company then responded to the September 15 order by filing a proposed schedule of rates the Board would no doubt in
completion of its statutory response to the August 1974 application by the Company have established the appropriate
schedule of rates to be brought into effect by the Company in its billings from and after a date prospectively prescribed
by the Board.

The complication which gives rise to these proceedings occurred on August 20, 1975, when the Company filed
with the Board an application (not to be confused with the application filed on August 20, 1974) for an order "approving
changes in existing rates, tolls or charges for gas supplied and services rendered by Northwestern Utilities Limited to its
customers'; together with an application on September 25, 1975, for an interim order "approving changes in existing
rates, tolls or charges for gas supplied and services rendered by Northwestern Utilities Limited to its customers pending
final determination of the matter". The application of 1975 recites the history of the 1974 application and states that the
operating costs and gas costs of the Company "have increased substantially over the amounts included in the 1974
application and continue to increase”. After reciting that the Board in response to the 1974 application had awarded the
applicant "interim refundable rates’, the 1975 application went on to state:

The existing rates charged by the Applicant for natural gas do not produce revenues
sufficient to provide for its present or prospective proper operating and depreciation expense and
afair return on the property used in the service to the public.

Therefore the Company went on to apply for an order determining the rate base, and afair return thereon, and fixing and
approving rates for natural gas supplied by the Company to its customers. The Company sought as well an order giving
effect to "such part of any losses incurred by the applicant as may be due to any undue delay in the hearing and
determining of the application”, apparently paraphrasing s. 31 of The Gas Utilities Act. The 1975 application seeks as
well interim rates "pending the fixing of final rates".

It isalso relevant to note in passing that the 1974 application indeed had its own rootsin a prior procedure
before the Board initiated by the Board itself under s. 27 of The Gas Utilities Act in 1974. In June 1974, the Company
applied for an interim rate increase. and after a hearing in July 1974 the application was denied on August 19, 1974, and
the application of August 20, 1974, was thereupon filed.

By its order of October 1, 1975, the Board granted an interim increase in rates the effect of which wasto allow
the Company to receive $2,785,000 in excess of its revenues for 1975 which would have been received under the then
existing rates. The question immediately arises as to whether this sum represents increased expenses to be incurred by
the Company for the period after the interim rates became effective (October 1, 1975) or whether it represents expenses
incurred and unrecovered in the past. It was from this interim order that the City of Edmonton (herein referred to as 'the
City") appealed to the Appellate Division of the Supreme Court of Alberta pursuant to s. 62 of The Public Utilities
Board Act:

QD Subject to subsection (2) [the requirement of leave], upon a question of jurisdiction or upon a
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guestion of law, an appeal lies from the Board to the Appellate Division of the Supreme Court of
Alberta.

The Appellate Division of the Supreme Court of Alberta set aside the Board order of October 1, 1975, and referred the
matter to the Board "for further consideration and redetermination”. One preliminary argument can be disposed of at the
outset. It was argued in the Courts below, as well asin this Court, that the interim order under appeal (dated October 1,
1975) was made pursuant to the 1974 rate application, either as a variance of the 1974 order pursuant to s. 56 of The
Public Utilities Board Act, or as an interim order in respect of the 1974 application. That submission, whatever its
effect, was rejected by the Court of Appeal and must be rejected here. On the face of the interim order isfound a
reference to "the application of N.U.L. dated the 20th day of August, 1975". That reference, when read with the
transcript of the evidence at the hearing leaves no doubt that the interim order was made with respect to the 1975
application which clearly was an independent application to establish, pursuant to the aforementioned sections of The
Gas Utilities Act, the statutory prerequisites to anew tariff of rates, and then a new tariff of rates.

| turn then to the first issue as to whether the Board by itsinterim order of October 1, 1975, has offended the
provisions of s. 31 of The Gas Utilities Act by granting as alleged by the City an order permitting the recovery of losses
incurred before the date of the application, August 20, 1975. It was not argued before this Court that the Board could
not through s. 31 reach back to August 20, 1975, and grant arate increase to recover costs thereafter incurred. The
recitals to the order of October 1975 make it difficult to determine whether in fact the Board hasinvoked s. 31 in the
interim rates established by the order or whether the Board has simply made an interim order under s. 51(2) of The
Public Utilities Board Act. We need not determine the answer to that question in order to deal with thisissue.

Theissueis at this stage very narrow. No contest is raised as to the validity of the September 15, 1975, order nor
the various interim rates authorized in the 1974 application. The issue is simply whether or not the Company by not
applying in the 1974 application for a further interim order has caused the Board to respond to the new application in
1975 in such away as to authorize a new tariff which when implemented by the Company will have the effect of
recovering from future gas consumers revenue losses incurred by the Company with respect to gas deliveries made to
consumers prior to the date of the application in question (August 20, 1975) or prior to the advent of the October 1,
1975, rates but in amanner not authorized by s. 31.

The Appellate Division of the Supreme Court of Albertain both the judgments of Clement J.A. and McDermid
J.A., aswell as counsel before this Court, devoted a considerable amount of attention to the accounting evidence filed
by the Company with reference to the total revenue requirement of the Company in the years 1974 and 1975 and to the
possibility that the inclusion in the rate base or the operating expenses established in Phase | of the 1975 application of
the additional expenses which gave riseto the 1975 application, will have the effect of violating or going beyond s. 31
by authorizing rates which will have the effect of recovering past losses. We are here not concerned with capitalized
losses because there is no suggestion that the rate base will be enlarged by the inclusion of any historical lossin the
sense of an accounting deficit in prior fiscal intervals but rather with revenue losses other than those which may be
recovered pursuant to s. 31 and which relate to the period from and after August 20, 1975. These losses of course have
no relationship to arate base computed and established pursuant to s. 28 of The Gas Utilities Act. We are concerned
only with whether or not the Board in its processes has determined the total operating expenses for some period, as well
as the fair return on the rate base, so as to enable the Board to calcul ate prospectively the anticipated total revenue
requirement of the utility and thereby establish rates which prospectively will produce future revenues to match the
estimated future total revenue requirement.

This procedure was the subject of comment by Porter J.A. in Re Northwestern Utilities Ltd. [ (1960), 25 D.L.R.
(2d) 262.] at p. 290, and which comments | find apt in the circumstances now before us:

One effect of thisruling is that future consumers will have to pay for their gas a sum of money
which equals that which consumers prior to August 31, 1959 ought to have paid but did not pay
for gas they had used. In short, the undercharge to one group of consumers for gas used in the
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past is to become an overcharge to another group on gas it uses in the future. When the Board
capitalized this sum, it made all the future consumers debtors to the company for the total amount
of the deficiency, payable ratably with interest from their respective future gas consumption.

It is conceded of course that the Act does not prevent the Board from taking into account past experiencein
order to forecast more accurately future revenues and expenses of a utility. It is quite a different thing to design a future
rate to recover for the utility a'loss incurred or a revenue deficiency suffered in a period preceding the date of a current
application. A crystallized or capitalized loss is, in any case, to be excluded from inclusion in the rate base and therefore
may not be reflected in rates to be established for future periods.

The evidence submitted by the Company on the hearing of the 1975 application centred largely upon the urgent
need for interim refundable rates by which the Company;

can recover its costs of service and earn an adequate return on its utility assets for the year 1975.
If the interim rates requested are nor granted, the costs of providing natural gas service would not
be fully recovered.

The evidence goes on to outline the utility income under existing rates for the years 1975 and 1976 and it is stated that
these rates unless augmented by interim rates as proposed will produce a shortfall in revenue of approximately $700,000
per month. The accounts so filed reveal computations which show the need for an additional $2.785 million for the year
1975 of which operating expenses represent $2.105 million. Unhappily, the record does not reveal whether al the
components of the additional $2.785 million are recurring expenses and costs, or legitimate demands for return on
capital, which will run evenly into the future. It may be that in the quarterly period of 1975 remaining at the time of the
order, these projections will exceed or be less than the actual expensesto be incurred in that very quarterly period. On
thisthe evidence is strangely silent. The evidence of the treasurer of the Company deals with the revenues for the year
1975 asfollows:

A. The revenues from gas sales for the test year 1975 of $87,265,000 as shown on line 6 of
Statement 2.01 (Forecast--Proposed Rates) constitutes $84,480,000 of revenues forecast
under existing rates as shown on Line 6 of Statement 2.01 (Forecast--Existing Rates) and
$2,785,000 of additional revenuesto earn a utility rate of return of 9.93 per cent. The
increaseis that estimated to be derived from introduction on October 1, 1975, of the
requested interim rates, including an increase in franchise tax of $120,000.

Q. On what year are the interim rates designed?

A. 1975 was chosen as the test year and rates were designed to recover 1975 costs.

In its application for interim rates the Company reduces the effect of the anticipated loss of revenue to the conclusion:

Therate of return on the base rate drops from 9 percent in 1974 to 8.43 percent in 1975 and
further declinesto 6.77 percent in 1976. The requested rate of return on rate base for 1975 under
the proposed rates is 9.93 percent. This difference of 1 1/2 percent represents $1,600,000 in
utility income.

This reference would appear to be to the difference between the prevailing ratesin 1975 prior to October 1st and the
rates which would prevail in 1975 under the proposal made for the rates effective October 1, 1975. The application for
the interim rates goes on to state:

Without rate relief in the form of interim rates for the balance of 1975, the imputed return on
common equity drops to 10.2 percent compared to the recommended equity return of 14 5/8
percent to 15 1/8 percent ...

From this and like excerpts from evidence, testamentary and documentary, the City has taken the view that the
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augmentation to rates for the last quarter of 1975 sought by the Company and granted by the Board has in effect been a
recognition of a deemed increase in the rate base or operating expenses by the inclusion therein of an otherwise
unrecoverable lossin that part of the year 1975 preceding the 1975 application filed on August 20. Additionally, or
perhaps more accurately, alternatively, the City has put the argument that the Company by its interim rate proposal has
sought to recover in 1975 additional costs of $2.785 million without in any way establishing that the revenue so sought
isrequired to match expenses to be incurred either during the effective period of the new interim rates, or isto recover
lost revenue in the manner authorized by s. 31. In support of this argument, the City points out that the sum of $2.1
million, which is said to be required to meet increases in operating expenses, is not isolated and shown to be additional
expenses to be incurred in the last quarter of 1975 but rather is the excess of 1975 expenses over and above those
forecast in the earlier proceedings and which excessis forecast on the basis of actual expendituresin the first 6 months
of 1975 together with anticipated expenditures in the last 6 months of 1975.

The Company meets this argument by the submission that losses contemplated by s. 31 cannot be discerned until
the close of the fiscal period selected as the basis for the application for new rates and that thisis peculiarly so in the
case of agas utility by reason of fluctuating conditions beyond the control of the utility. The Board in disposing of these
opposing positions states simply:

AND THE BOARD having considered the argument of counsel for Intervenersthat the
application for interim refundable rates by N.U.L. should be rejected, in whole or in part, on the
grounds that the increased interim refundabl e rates are for the purpose of recovering "past losses’
which they claim have been incurred by N.U.L. since January 1, 1975:

AND THE BOARD considering that the forecast revenue deficiency in the 1975 future test year
requested by N.U.L. cannot be properly characterized as "past |osses".

The terminology "past losses', employed perhaps by all parties before the Board and adopted by the Board in its
order, makesit difficult in reviewing the record as well as the various orders of the Board to determine whether or not
the Board was indeed attempting to isolate the elements to be taken into account by the Board in discharging its
functions under ss. 27, 28 and 29 of The Gas Utilities Act with reference to specific parts of the calendar year 1975. If,
for example, the Board had assumed that the additional revenue sought in the application of September 25, 1975, for an
interim order pending the determination of the application of August 20, 1975, was to match expenses forecast to be
incurred by the Company in the last quarter of 1975, then there would be no attempt by the Board to take into account
revenue losses incurred prior to August 20, 1975, and thus no failure on the part of the Board to comply with the statute
and with s. 31 in particular. The process of matching forecast revenues to be realized from the proposed interim rates
against the forecast expenses comprising the total revenue requirements for the last quarterly period would be complete.
It isimpossible to discern whether or not that is the result which is sought to be reflected by the Board in its order of
October 1, 1975. Such may well be the case, but on the other hand, it might be as submitted by the City that these
additional expensestotalling $2.785 million are in whole or in part the result of annualizing expenses incurred before
and/or after August 20, 1975, so that the total revenue requirement for the "test year" need be augmented by $2.785
million in order to meet the total revenue requirements for the year. It isin my view wholly unnecessary to enter the
debate as to whether or not in making the estimates for future expenses afiscal period of ayear, two years, a half year,
etc., need be selected. What is required by the statute is an estimate by the Board of the future needs of the utility which
are recognized in the statute to be compensable by the operation in the future of the rates prescribed by the Board.
Similarly the forecast of revenues to be recovered by the proposed rates need not be predicated necessarily upon a
hypothetical or real fiscal year or a shorter period. Obviously in a seasonal enterprise such as the gas utility business a
full calendar fiscal period represents the marketing picture throughout the four seasons of the year. Equally obviously,
recurring cash outlays relevant to expenses unevenly incurred throughout the year can be annualized either by an
accounting adjustment where the expense incurred relates to alonger period or extends beyond the fiscal year in
guestion, or can be annualized where the expense incurred relates to a segment of the fiscal period. In any case the
administrative mechanics to be adopted in the discharge of the function mandated by The Gas Utilities Act are
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exclusively within the power of the Board. We need not here deal with the question of arbitrariness in the discharge of
administrative functions for there is no evidence on the record before this Court raising any such issue. This Court is
concerned only with the issue as to whether the Board in the performance of its duties under the statUte has exceeded
the power and authority given to it by the Legislature. Clement J.A. has observed in his reasons:

[Plrimafacie the new tentative rate base includes an amount for revenue losses in 1975 up to the
date of the application in August, since the figures do not purport to apportion the loss between
the two periods of the year.

| am not prepared to say that a prima facie case has been established that the effect of the application of the interim rates
from October 1, 1975, onwards will be the recovery in the future of revenue shortfalls incurred prior to August 20,

1975. Indeed, in my respectful view, the test is not whether the "new tentative rate base includes an amount for revenue
losses' but rather the question is whether or not the interim rates prospectively applied will produce an amount in excess
of the estimated total revenue requirements for the same period of the utility by reason of the inclusion in the
computation of those future requirements of revenue shortfalls which have occurred prior to the date of the application
in question, whether or not those "shortfalls" have been somehow incorporated into the rate base or have been included
in the operating expenses forecast for the period in which the new interim rates will be applied, subject alwaysto the
Board's limited power under s. 31.

The Company submitted to this Court that a determination of what is or is not a'past 10ss is a pure question of
fact and as such is not subject to appeal by reason of s. 62 of The Public Utilities Board Act, supra, which limits appeals
from Board decisions to questions of "law or jurisdiction”. The appeal before this Court involves a determination of the
intent of the Legidature with respect to the Board's jurisdiction to take into account shortfallsin revenue or excess
expenditures occurring or properly alocable to a period of time prior to an application for the establishment of rates
under the Act. The Board's decision as to the characterization of "the forecast revenue deficiency in the 1975 future test
year" of the Company involves a determination of the matters of which cognizance may be taken by the Board in setting
rates under the statute. Thisis a question of law and may properly be made the subject of an appeal to a court pursuant
to s. 62. The disposition of an application which, as| have said, involved the Board in construing ss. 28 and 31 of The
Gas Utilities Act, raises a question of law and may well go to the jurisdiction of the Board.

However, it is not possible for the reviewing tribunal in the circumstances in this proceeding to ascertain from
the Board order whether the Board acted within or outside the ambit of its statutory authority. The form and content of
the Board's order are so narrow in scope and of such extraordinary brevity that one is|eft without guidance asto the
basi s upon which the rates have been established for the period October 1, 1975, onwards. Hence this further
submission of the Company must fail.

| turn now to the second issue, namely the application of s. 8 of The Administrative Procedures Act of Alberta,
supra, to these proceedings. This provision imposes upon certain administrative tribunals the obligation of providing the
partiesto its proceedings with awritten statement of its decision and the facts upon which the decision is based and the
reasons for it. Section 8 states:

Where an authority exercises a statutory power so as to adversely affect the rights of a
party, the authority shall furnish to each party awritten statement of its decision setting out

@ the findings of fact upon which it based its decision, and
(b) the reasons for the decision.

The "reasons’ handed down by the Board consist of the following:

INTERIM ORDER
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UPON THE APPLICATION of Northwestern Utilities Limited, (hereinafter referred to as
"N.U.L.") to the Public Utilities Board for an Order or Orders approving changes in existing
rates, tolls or charges for gas supplied and services rendered by N.U.L. to its customers,

AND UPON READING the application of N.U.L. dated the 20th day of August, 1975 and the
Affidavit of Dorothea E. Blackwood concerning service by mail and by newspaper publication of
a Notice of the matter as directed by the Board and written evidence of witnesses of N.U.L. and
other materia filed in support of the application;

AND UPON HEARING an application made by N.U.L. on September 25, 1975, for an Interim
Order approving changes in existing rates, tolls or charges for gas supplied and services rendered
by N.U.L. to its customers pending final determination of the matter;

AND UPON HEARING the application, testimony and submission of witnesses and counsel for
N.U.L,;

AND THE BOARD having considered the argument of counsel for Interveners that the
application for interim refundabl e rates by N.U.L. should be rejected, in whole or in part, on the
grounds that the increased interim refundabl e rates are for the purpose of recovering "past losses’
which they claim have been incurred by N.U.L. since January 1, 1975;

AND THE BOARD considering that the forecast revenue deficiency in the 1975 future test year
requested by N.U.L. cannot be properly characterized as "past losses".

AND THE BOARD considering that delay in granting an interim increase in rates may adversely
affect N.U.L.'sfinancial integrity and customer service;

AND N.U.L. having undertaken to refund to its customers such amounts as the Board may direct
if any of the said interim rates are changed after further hearing.

IT ISORDERED asfollows: ...

The law reports are replete with cases affirming the desirability if not the legal obligation at common law of
giving reasons for decisions (vide Gill Lumber Chipman (1973) Ltd. v. United Brotherhood of Carpenters and Joiners
of AmericalLocal 2142 [(1973), 7 N.B.R. (2d) 41 (N.B.S.C.A.D.).], per Hughes C.J.N.B. at p. 47; MacDonald v. The
Queen|[ (1976), 29 C.C.C. (2d) 257.], per Laskin C.J.C. at p. 262). Thisobligation is a salutary one. It reducesto a
considerable degree the chances of arbitrary or capricious decisions, reinforces public confidence in the judgment and
fairness of administrative tribunals, and affords parties to administrative proceedings an opportunity to assess the
guestion of appeal and if taken, the opportunity in the reviewing or appellate tribunal of afull hearing which may well
be denied where the basis of the decision has not been disclosed. Thisis not to say, however, that absent a requirement
by statute or regulation a disposition by an administrative tribunal would be reviewable solely by reason of afailure to
disclose its reasons for such disposition.

The Board in its decision allowing the interim rate increase which is challenged by the City failed to meet the
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requirements of s. 8 of The Administrative Procedures Act. It is not enough to assert, or more accurately, to recite, the
fact that evidence and arguments led by the parties have been considered. That much is expected in any event. If those
recitals are eliminated from the 'reasons of the Board al that is left is the conclusion of the Board "that the forecast
revenue deficiency in the 1975 future test year requested by the Company cannot be properly characterized as " past
losses™. The failure of the Board to perform its function under s. 8 included most seriously afailure to set out "the
findings of fact upon which it based its decision" so that the parties and areviewing tribunal are unable to determine
whether or not, in discharging its functions, the Board has remained within or has transgressed the boundaries of its
jurisdiction established by its parent statute. The obligation imposed under s. 8 of the Act is not met by the bald
assertion that, as Keith J. succinctly put it in Re Canada Metal Co. Ltd. et a. and MacFarlane [(1973), 1 O.R. (2d) 577],
at p. 587, when dealing with asimilar statutory requirement, "my reasons are that | think so".

The appellants are not assisted by the decision of the

Appellate Division of the Supreme Court of Albertain Dome Petroleum Ltd. v. Public Utilities Board (Alberta) and
Canadian Superior Qil Ltd. [(1976), 2 A.R. 453.], affirmed by this Court at [1977] 2 S.C.R. 822 to the effect that under
s. 8 of The Administrative Procedures Act the reasons must be proper, adequate and intelligible, and must enable the
person concerned to assess whether he has grounds of appeal. Nor can the Board rely on the peculiar nature of the order
in this case, being an interim order with the amounts payabl e thereunder perhaps being refundable at some later date, to
deny the obligation to give reasons. Brevity in this era of prolixity is commendable and might well be rewarded by a
different result herein but for the fact that the order of the Board reveals only conclusions without any hint of the
reasoning process which led thereto. For example, none of the factors which the Board took into account, in reaching its
conclusion that the amounts contested were not "past losses" are revealed so that areviewing tribunal cannot with any
assurance determine that the statutory mandates bearing upon the Board's process have been heeded.

The Appellate Division of the Supreme Court of Alberta, after coming to the same result, vacated the Board's
order and referred the matter to the Board for further consideration and determination pursuant to s. 64 of The Public
UtilitiesBoard Act. In doing so, it is evident from the reasons for judgment of the said Court that the Court properly
viewed its appellate jurisdiction under s. 64 of The Public Utilities Board Act as alimited one. It is not for a court to
usurp the statutory responsibilities entrusted to the Board, except in so far asjudicial review is expressly allowed under
the Act. Itis, of course, otherwise where the administrative tribunal overstepsits statutory authority or fails to perform
its functions as directed by the statute. Questions as to how and when operating expenses are to be measured and
recovered through prescribed rates are, subject to the limits imposed by the Act itself, for the Board to decide, and the
procedures for such decisionsif made within the confines of the statute are administrative matters which are better left
to the Board to determine (vide City of Edmonton v. Northwestern Utilities Limited, supra, per Locke J. at p. 406).

Asfor the participation of The Public Utilities Board in these proceedings, it was pointed out to the Court that s.
65 of The Public Utilities Board Act entitles the Board "to be heard ... upon the argument of any appeal”. Under s. 66 of
the Act the Board is shielded from any liability in respect of costs by reason or in respect of an appeal.

Section 65 no doubt confers upon the Board the right to participate on appeals from its decisions, but in the
absence of a clear expression of intention on the part of the Legislature, thisright isalimited one. The Board is given
locus standi as a participant in the nature of an amicus curiae but not as a party. That thisis so is made evident by s.
63(2) of The Public Utilities Board Act which reads as follows:

The party appealing shall, within ten days after the appeal has been set down, give to the parties
affected by the appeal or the respective solicitors by whom the parties were represented before
the Board, and to the secretary of the Board, notice in writing that the case has been set down to
be heard in appeal, and the appeal shall be heard by the court of appeal as speedily as practicable.

Under s. 63(2) adistinction is drawn between "parties’ who seek to appeal a decision of the Board or were
represented before the Board, and the Board itself. The Board has a limited status before the Court, and may not be
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considered as a party, in the full sense of that term, to an appeal from its own decisions. In my view, thislimitationis
entirely proper. This limitation was no doubt consciously imposed by the Legislature in order to avoid placing an unfair
burden on an appellant who, in the nature of things, must on another day and in another cause again submit itself to the
rate fixing activities of the Board. It also recognizes the universal human frailties which are revealed when persons or
organizations are placed in such adversarial positions.

This appeal involves an adjudication of the Board's decision on two grounds both of which involve the legality
of administrative action. One of the two appellantsis the Board itself, which through counsel presented detailed and
elaborate arguments in support of its decision in favour of the Company. Such active and even aggressive participation
can have no other effect than to discredit the impartiality of an administrative tribuna either in the case where the
matter is referred back to it, or in future proceedings involving similar interests and issues or the same parties. The
Board is given a clear opportunity to make its point in its reasons for its decision, and it abuses one's notion of propriety
to countenance its participation as afull-fledged litigant in this Court, in complete adversarial confrontation with one of
the principalsin the contest before the Board itself in the first instance.

It has been the policy in this Court to limit the role of an administrative tribunal whose decision is at issue before
the Court, even where the right to appear is given by statute, to an explanatory role with reference to the record before
the Board and to the making of representations relating to jurisdiction. (Vide The Labour Relations Board of the
Province of New Brunswick v. Eastern Bakeries Limited et al. [ [1961] S.C.R. 72.]; The Labour Relations Board of
Saskatchewan v. Dominion Fire Brick and Clay Products Limited et al. [ [1947] S.C.R. 336.]) Where the right to appear
and present arguments is granted, an administrative tribunal would be well advised to adhere to the principles
enunciated by Aylesworth JA. in International Association of Machinistsv. Genaire Ltd. and Ontario Labour Relations
Board [(1958), 18 D.L.R. (2d) 588.], at pp. 589, 590:

Clearly upon an appeal from the Board, counsel may appear on behalf of the Board and
may present argument to the appellate tribunal. We think in all propriety, however, such
argument should be addressed not to the merits of the case as between the parties appearing
before the Board, but rather to the jurisdiction or lack of jurisdiction of the Board. If argument by
counsel for the Board is directed to such matters as we have indicated, the impartiality of the
Board will be the better emphasized and its dignity and authority the better preserved, while at
the same time the appellate tribunal will have the advantage of any submissions asto jurisdiction
which counsel for the Board may see fit to advance.

Where the parent or authorizing statute is silent as to the role or status of the tribunal in appeal or review proceedings,
this Court has confined the tribunal strictly to the issue of its jurisdiction to make the order in question. (Vide Centra
Broadcasting Company Ltd. v. Canada Labour Relations Board and International Brotherhood of Electrical Workers,
Local Union No. 529 [[1977] 2 S.C.R. 112].)

In the sense the term has been employed by me here, "jurisdiction” does not include the transgression of the
authority of atribunal by itsfailure to adhere to the rules of natural justice. In such an issue, when it isjoined by a party
to proceedings before that tribunal in areview process, it is the tribunal which finds itself under examination. To allow
an administrative board the opportunity to justify its action and indeed to vindicate itself would produce a spectacle not
ordinarily contemplated in our judicial traditions. In Canada Labour Relations Board v. Transair Ltd. et a. [[1977] 1
S.C.R. 722.], Spence J. speaking on this point, stated at pp. 746-7:

It istrue that the finding that an administrative tribunal has not acted in accord with the principles
of natural justice has been used frequently to determine that the Board has declined to exerciseits
jurisdiction and therefore has had no jurisdiction to make the decision which it has purported to
make. | am of the opinion, however, that thisis a mere matter of technique in determining the
jurisdiction of the Court to exercise the remedy of certiorari and is not a matter of the tribunal's
defence of itsjurisdiction. The issue of whether or not a board has acted in accordance with the
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principles of natural justiceis surely not a matter upon which the Board, whose exercise of its
functionsis under attack, should debate, in appeal, as a protagonist and that issue should be
fought out before the appellate or reviewing Court by the parties and not by the tribunal whose
actions are under review.

There are other issues subordinate to the two principal submissions which | have discussed above but which are
inappropriate for comment at this stage by reason of the disposition which | propose in respect to this appeal. | would
dismiss the appeal with costs to the respondent The City of Edmonton as against the appellant Northwestern Utilities
Limited. In the result, therefore, the matter would revert to the Board for a continuation of the processing of the
application by the Company of August 20, 1975, involving, as discussed above, the ascertainment by any means
appropriate to the provisions of the statute, the expenses estimated to be incurred in the future and to be therefore
properly recoverable by the application of the rates to be established by the Board; and in the event that s. 31 be invoked
for the ascertainment of only those expenses which had been incurred after the application of August 20, 1975. Any
further analysis of the factual background and subordinate issues would, in view of this disposition, be inappropriate.

Appeal dismissed with costs.
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Summary:

ATCO isapublic utility in Albertawhich delivers natural gas. A division of ATCO filed an application with the Alberta
Energy and Utilities Board for approval of the sale of buildings and land located in Calgary, as required by the Gas
Utilities Act ("GUA"). According to ATCO, the property was no longer used or useful for the provision of utility
services, and the sale would not cause any harm to ratepaying customers. ATCO requested that the Board approve the
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sale transaction, as well as the proposed disposition of the sale proceeds: to retire the remaining book value of the sold
assets, to recover the disposition costs, and to recognize that the balance of the profits resulting from the sale should be
paid to ATCO's shareholders. The customers' interests were represented by the City of Calgary, who opposed ATCO's
position with respect to the disposition of the sale proceeds to shareholders.

Persuaded that customers would not be harmed by the sale, the Board approved the sale transaction on the basis that
customers would not "be exposed to the risk of financial harm as aresult of the Sale that could not be examined in a
future proceeding”. In a second decision, the Board determined the allocation of net sale proceeds. The Board held that
it had the jurisdiction to approve a proposed disposition of sale proceeds subject to appropriate conditions to protect the
public interest, pursuant to the powers granted to it under s. 15(3) of the Alberta Energy and Utilities Board Act
("AEUBA"). The Board applied a formula which recognizes profits realized when proceeds of sale exceed the origina
cost can be shared between customers and sharehol ders, and allocated a portion of the net gain on the sale to the
ratepaying customers. The Alberta Court of Appeal set aside the Board's decision, referring the matter back to the Board
to alocate the entire remainder of the proceedsto ATCO.

Held (McLachlin C.J. and Binnie and Fish JJ. dissenting): The appeal is dismissed and the cross-appeal is allowed.

Per Bastar ache, LeBel, Deschamps and Charron JJ.: When the relevant factors of the pragmatic and functional
approach are properly considered, the standard of review applicable to the Board's decision on the issue of jurisdiction
is correctness. Here, the Board did not have the jurisdiction to allocate the proceeds of the sale of the utility's asset. The
Court of Appeal made no error of fact or law when it concluded that the Board acted beyond its jurisdiction by
misapprehending its statutory and common law authority. However, the Court of Appeal erred when it did not go on to
conclude that the Board has no jurisdiction to allocate any portion of the proceeds of sale of the property to ratepayers.
[paras. 21-34]

Theinterpretation of the AEUBA, the Public Utilities Board Act ("PUBA™) and the GUA can lead to only one
conclusion: the Board does not have the prerogative to decide on the distribution of the net gain from the sale of assets
of a utility. On their grammatical and ordinary meaning, s. 26(2) GUA, s. 15(3) AEUBA and s. 37 PUBA aresilent asto
the Board's power to deal with sale proceeds. Section 26(2) GUA conferred on the Board the power to approve a
transaction without more. The intended meaning of the Board's power pursuant to s. 15(3) AEUBA to impose
conditions on an order that the Board considers necessary in the public interest, as well as the general power in s. 37
PUBA, islost when the provisions are read in isolation. They are, on their own, vague and open-ended. It would be
absurd to allow the Board an unfettered discretion to attach any condition it wishesto any order it makes. While the
concept of "public interest” is very wide and elastic, the Board cannot be given total discretion over its limitations.
These seemingly broad powers must be interpreted within the entire context of the statutes which are meant to balance
the need to protect consumers as well as the property rights retained by owners, as recognized in a free market
economy. The context indicates that the limits of the Board's powers are grounded in its main function of fixing just and
reasonable rates and in protecting the integrity and dependability of the supply system. [para. 7] [paras. 41-46]

An examination of the historical background of public utilities regulation in Alberta generally, and the legislation in
respect of the powers of the Alberta Energy and Utilities Board in particular, reveals that nowhere is there a mention of
the authority for the Board to allocate proceeds from a sale or the discretion of the Board to interfere with ownership
rights. Moreover, although the Board may seem to possess avariety of powers and functions, it is manifest from a
reading of the AEUBA, the PUBA and the GUA that the principal function of the Board in respect of public utilities, is
the determination of rates. Its power to supervise the finances of these companies and their operations, although wide, is
in practice incidental to fixing rates. The goals of sustainability, equity and efficiency, which underlie the reasoning as
to how rates are fixed, have resulted in an economic and social arrangement which ensures that al customers have
access to the utility at afair price -- nothing more. The rates paid by customers do not incorporate acquiring ownership
or control of the utility's assets. The object of the statutes is to protect both the customer and the investor, and the
Board's responsibility isto maintain atariff that enhances the economic benefits to consumers and investors of the
utility. This well-balanced regulatory arrangement does not, however, cancel the private nature of the utility. The fact



Page 4

that the utility is given the opportunity to make a profit on its services and afair return on its investment in its assets
should not and cannot stop the utility from benefiting from the profits which follow the sale of assets. Neither isthe
utility protected from losses incurred from the sale of assets. The Board misdirected itself by confusing the interests of
the customers in obtaining safe and efficient utility service with an interest in the underlying assets owned only by the
utility. [para. 7] [paras. 54-69]

Not only isthe power to allocate the proceeds of the sale absent from the explicit language of the legislation, but it
cannot be implied from the statutory regime as necessarily incidental to the explicit powers. For the doctrine of
jurisdiction by necessary implication to apply, there must be evidence that the exercise of that power is a practical
necessity for the Board to accomplish the objects prescribed by the legislature, something which is absent in this case.
Not only isthe authority to attach a condition to allocate the proceeds of a sale to a particular party unnecessary for the
Board to accomplish its role, but deciding otherwise would lead to the conclusion that broadly drawn powers, such as
those found in the AEUBA, the GUA and the PUBA, can be interpreted so as to encroach on the economic freedom of
the utility, depriving it of itsrights. If the Alberta legislature wishes to confer on ratepayers the economic benefits
resulting from the sale of utility assets, it can expressly provide for thisin the legidation. [para. 39] [paras. 77-80]

Notwithstanding the conclusion that the Board lacked jurisdiction, its decision to exercise its discretion to protect the
public interest by allocating the sale proceeds as it did to ratepaying customers did not meet a reasonable standard.
When it explicitly concluded that no harm would ensue to customers from the sale of the asset, the Board did not
identify any public interest which required protection and there was, therefore, nothing to trigger the exercise of the
discretion to alocate the proceeds of sale. Finally, it cannot be concluded that the Board's all ocation was reasonable
when it wrongly assumed that ratepayers had acquired a proprietary interest in the utility's assets because assets were a
factor in the rate-setting process. [paras. 82-85]

Per McLachlin C.J. and Binnie and Fish JJ. (dissenting) : The Board's decision should be restored. Section 15(3)
AEUBA authorized the Board, in dealing with ATCO's application to approve the sale of the subject land and buildings,
to "impose any additional conditions that the Board considers necessary in the public interest”. In the exercise of that
authority, and having regard to the Board's "general supervision over all gas utilities, and the owners of them" pursuant
to s. 22(1) GUA, the Board made an allocation of the net gain for public policy reasons. The Board's discretion is not
unlimited and must be exercised in good faith for its intended purpose. Here, in allocating one third of the net gain to
ATCO and two thirdsto the rate base, the Board explained that it was proper to balance the interests of both
shareholders and ratepayers. In the Board's view to award the entire gain to the ratepayers would deny the utility an
incentive to increase its efficiency and reduce its costs, but on the other hand to award the entire gain to the utility might
encourage speculation in non-depreciable property or motivate the utility to identify and dispose of properties which
have appreciated for reasons other than the best interest of the regulated business. Although it was open to the Board to
allow ATCO's application for the entire profit, the solution it adopted in this case is well within the range of reasonable
options. The "public interest" islargely and inherently a matter of opinion and discretion. While the statutory
framework of utilities regulation varies from jurisdiction to jurisdiction, Alberta's grant of authority to its Board is more
generous than most. The Court should not substitute its own view of what is "necessary in the public interest”. The
Board's decision made in the exercise of its jurisdiction was within the range of established regulatory opinion, whether
the proper standard of review in that regard is patent unreasonableness or simple reasonableness. [paras. 91-92] [paras.
98-99] [para. 110] [para. 113] [para. 122] [para. 148]

ATCO's submission that an allocation of profit to the customers would amount to a confiscation of the corporation's
property overlooks the obvious difference between investment in an unregulated business and investment in a regul ated
utility where the ratepayers carry the costs and the regulator sets the return on investment, not the marketplace. The
Board's response cannot be considered "confiscatory™” in any proper use of the term, and is well within the range of what
isregarded in comparable jurisdictions as an appropriate regulatory allocation of the gain on sale of land whose origina
investment has been included by the utility itself in its rate base. Similarly, ATCO's argument that the Board engaged in
impermissible retroactive ratemaking should not be accepted. The Board proposed to apply a portion of the expected
profit to future ratemaking. The effect of the order is prospective not retroactive. Fixing the going-forward rate of
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return, as well as general supervision of "all gas utilities and the owners of them", were matters squarely within the
Board's statutory mandate. ATCO also submitsin its cross-appeal that the Court of Appeal erred in drawing a
distinction between gains on sale of land whose original cost is not depreciated and depreciated property, such as
buildings. A review of regulatory practice shows that many, but not all, regulators reject the relevance of this
distinction. The point is not that the regulator must reject any such distinction but, rather, that the distinction does not
have the controlling weight as contended by ATCO. In Alberta, it is up to the Board to determine what allocations are
necessary in the public interest as conditions of the approval of sale. Finally, ATCO's contention that it alone is
burdened with the risk on land that declines in value overlooks the fact that in afalling market the utility continues to be
entitled to arate of return on its original investment, even if the market value at the time is substantially less than its
original investment. Further, it seems such losses are taken into account in the ongoing rate-setting process. [para. 93]
[paras. 123-147]
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[Editor's note: A corrigendum was published by the Court April 24, 2006. The corrections have been incorporated in this document and the text of the
corrigendum is appended to the end of the judgment.]

The judgment of Bastarache, LeBel, Deschamps and Charron JJ. was delivered by

BASTARACHE J.:--

1. Introduction

1 Attheheart of this appeal istheissue of the jurisdiction of an administrative board. More specifically, the Court
must consider whether, on the appropriate standard of review, this utility board appropriately set out the limits of its
powers and discretion.

2 Few areas of our lives are now untouched by regulation. Telephone, rail, airline, trucking, foreign investment,
insurance, capital markets, broadcasting licences and content, banking, food, drug and safety standards, are just afew of
the objects of public regulationsin Canada: M. J. Trebilcock, "The Consumer Interest and Regulatory Reform”, in G. B.
Doern, ed., The Regulatory Processin Canada (1978), 94. Discretion is central to the regulatory agency policy process,
but this discretion will vary from one administrative body to another (see C. L. Brown-John, Canadian Regulatory
Agencies: Quis custodiet ipsos custodes? (1981), at p. 29). More importantly, in exercising this discretion, statutory
bodies must respect the confines of their jurisdiction: they cannot trespass in areas where the legislature has not
assigned them authority (see D. J. Mullan, Administrative Law (2001), at pp. 9-10).

3 Thebusiness of energy and utilities is no exception to this regulatory framework. The respondent in this caseisa
public utility in Albertawhich delivers natural gas. This public utility is nothing more than a private corporation subject
to certain regulatory constraints. Fundamentally, it is like any other privately held company: it obtains the necessary
funding from investors through public issues of sharesin stock and bond markets; it is the sole owner of the resources,
land and other assets; it constructs plants, purchases equipment, and contracts with employees to provide the services; it
realizes profits resulting from the application of the rates approved by the Alberta Energy and Utilities Board (the
"Board") (see P. W. MacAvoy and J. G. Sidak, "The Efficient Allocation of Proceeds from a Utility's Sale of Assets'
(2001), 22 Energy L.J. 233, at p. 234). That said, one cannot ignore the important feature which makes a public utility
so distinct: it must answer to aregulator. Public utilities are typically natural monopolies: technology and demand are
such that fixed costs are lower for asingle firm to supply the market than would be the case where there is duplication
of services by different companies in a competitive environment (see A. E. Kahn, The Economics of Regulation:
Principles and Institutions (1988), vol. 1, at p. 11; B. W. F. Depoorter, "Regulation of Natural Monopoly", in B.
Bouckaert and G. De Geest, eds., Encyclopedia of Law and Economics (2000), vol. 111, 498; J. S. Netz, "Price
Regulation: A (Non-Technical) Overview", in B. Bouckaert and G. De Geest, eds., Encyclopedia of Law and Economics
(2000), vol. 111, 396, at p. 398; A. J. Black, "Responsible Regulation: Incentive Rates for Natural Gas Pipelines' (1992),
28 Tulsa L.J. 349, at p. 351). Efficiency of production is promoted under this model. However, governments have
purported to move away from this theoretical concept and have adopted what can only be described as a "regulated
monopoly". The utility regulations exist to protect the public from monopolistic behaviour and the conseguent
inelaticity of demand while ensuring the continued quality of an essential service (see Kahn, at p. 11).

4 Asinany business venture, public utilities make business decisions, their ultimate goal being to maximize the
residual benefits to shareholders. However, the regulator limits the utility's managerial discretion over key decisions,
including prices, service offerings and the prudency of plant and equipment investment decisions. And more relevant to
this case, the utility, outside the ordinary course of business, islimited in itsright to sell assetsit owns: it must obtain
authorization from its regulator before selling an asset previously used to produce regulated services (see MacAvoy and
Sidak, at p. 234).

5 Against this backdrop, the Court is being asked to determine whether the Board has jurisdiction pursuant to its
enabling statutes to allocate a portion of the net gain on the sale of anow discarded utility asset to the rate-paying
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customers of the utility when approving the sale. Subsequently, if thisfirst question is answered affirmatively, the Court
must consider whether the Board's exercise of its jurisdiction was reasonable and within the limits of its jurisdiction:
was it allowed, in the circumstances of this case, to allocate a portion of the net gain on the sale of the utility to the
rate-paying customers?

6 Thecustomers interests are represented in this case by the City of Cagary (the "City") which argues that the Board
can determine how to allocate the proceeds pursuant to its power to approve the sale and protect the public interest. |
find this position unconvincing.

7 Theinterpretation of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 ("AEUBA"), the Public
Utilities Board Act, R.S.A. 2000, c. P-45 ("PUBA"), and the Gas Utilities Act, R.S.A. 2000, c. G-5 ("GUA") (see
Appendix for the relevant provisions of these three statutes), can lead to only one conclusion: the Board does not have
the prerogative to decide on the distribution of the net gain from the sale of assets of a utility. The Board's seemingly
broad powers to make any order and to impose any additional conditions that are necessary in the public interest has to
be interpreted within the entire context of the statutes which are meant to balance the need to protect consumers as well
as the property rights retained by owners, as recognized in afree market economy. The limits of the powers of the
Board are grounded in its main function of fixing just and reasonable rates ("rate setting") and in protecting the integrity
and dependability of the supply system.

1.1 Overview of the Facts

8 ATCO Gas- South ("AGS"), whichisadivision of ATCO Gas and Pipelines Ltd. ("ATCQ"), filed an application
by letter with the Board pursuant to s. 25.1(2) (now s. 26(2)) of the GUA, for approval of the sale of its properties
located in Calgary known as Calgary Stores Block (the "property™). The property consisted of land and buildings;
however, the main value was in the land, and the purchaser intended to and did eventually demolish the buildings and
redevelop the land. According to AGS, the property was no longer used or useful for the provision of utility services,
and the sale would not cause any harm to customers. In fact, AGS suggested that the sale would result in cost savings to
customers, by allowing the net book value of the property to be retired and withdrawn from the rate base, thereby
reducing rates. ATCO requested that the Board approve the sal e transaction and the disposition of the sale proceeds to
retire the remaining book value of the sold assets, to recover the disposition costs, and to recognize the balance of the
profits resulting from the sale of the plant should be paid to shareholders. The Board dealt with the applicationin
writing, without witnesses or an oral hearing. Other parties making written submissions to the Board were the City of
Calgary, the Federation of Alberta Gas Co-ops Ltd., Gas AlbertaInc. and the Municipal Interveners, who all opposed
ATCO's position with respect to the disposition of the sale proceeds to shareholders.

1.2 Judicial History

1.2.1 Alberta Energy and Utilities Board

1.2.1.1 Decision 2001-78 (Atco Gas and Pipelines Ltd.)

9 Inafirst decision, which considered ATCO's application to approve the sale of the property, the Board employed a
"no-harm” test, assessing the potential impact on both rates and the level of service to customers and the prudence of the
sale transaction, taking into account the purchaser and tender or sale process followed. The Board was of the view that
the test had been satisfied. It was persuaded that customers would not be harmed by the sale, given that a prudent lease
arrangement to replace the sold facility had been concluded. The Board was satisfied that there would not be a negative
impact on customers rates, at least during the five-year initial term of the lease. In fact, the Board concluded that there
would be cost savings to the customers and that there would be no impact on the level of service to customers as aresult
of the sale. It did not make a finding on the specific impact on future operating costs; for example, it did not consider
the costs of the lease arrangement entered into by ATCO. The Board noted that those costs could be reviewed by the
Board in afuture general rate application brought by interested parties.
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1.2.1.2 Decision 2002-037, [2002] A.E.U.B. No. 52 (QL)

10 Inasecond decision, the Board determined the allocation of net sale proceeds. It reviewed the regulatory policy
and general principles which affected the decision, although no specific matters are enumerated for consideration in the
applicable legidative provisions. The Board had previously developed a"no-harm" test, and it reviewed the rationale
for the test as summarized inits Alta. E.U.B. Decision 2001-65, Atco Gas-North, A Division of Atco Gas and Pipelines
Ltd.: "The Board considers that its power to mitigate or offset potential harm to customers by allocating part or all of the
sale proceeds to them, flows from its very broad mandate to protect consumersin the public interest (p. 16)."

11 The Board went on to discuss the implications of the Alberta Court of Appeal decision in TransAlta Utilities Corp.
v. Public Utilities Board (Alta.) (1986), 68 A.R. 171, referring to various decisions it had rendered in the past. Quoting
from Alta. E.U.B. Decision 2000-41 (TransAlta Utilities Corp.), the Board summarized the "TransAlta Formula” (para.
27):

In subsequent decisions, the Board has interpreted the Court of Appeal's conclusion to
mean that where the sale price exceeds the original cost of the assets, shareholders are entitled to
net book value (in historical dollars), customers are entitled to the difference between net book
value and original cost, and any appreciation in the value of the assets (i.e. the difference between
original cost and the sale price) isto be shared by shareholders and customers. The amount to be
shared by each is determined by multiplying the ratio of sale price/original cost to the net book
value (for shareholders) and the difference between original cost and net book value (for
customers). However, where the sale price does not exceed original cost, customers are entitled to
all of thegain on sale.

The Board also referred to Decision 2001-65, where it had clarified the following (para. 28):

In the Board's view, if the TransAlta Formulayields aresult greater than the no-harm
amount, customers are entitled to the greater amount. If the TransAlta Formulayields a result less
than the no-harm amount, customers are entitled to the no-harm amount. In the Board's view, this
approach is consistent with its historical application of the TransAlta Formula.

12 Ontheissue of itsjurisdiction to allocate the net proceeds of a sale, the Board in the present case stated, at paras.
47-49:

The fact that aregulated utility must seek Board approval before disposing of its assetsis
sufficient indication of the limitations placed by the legislature on the property rights of a utility.
In appropriate circumstances, the Board clearly has the power to prevent a utility from disposing
of its property. In the Board's view it also follows that the Board can approve a disposition
subject to appropriate conditions to protect customer interests.

Regarding AGS's argument that allocating more than the no-harm amount to customers
would amount to retrospective ratemaking, the Board again notes the decision in the TransAlta
Appeal. The Court of Appeal accepted that the Board could include in the definition of "revenue"
an amount payable to customers representing excess depreciation paid by them through past rates.
In the Board's view, no question of retrospective ratemaking arises in cases where previously
regulated rate base assets are being disposed of out of rate base and the Board applies the
TransAlta Formula

The Board is not persuaded by the Company's argument that the Stores Block assets are
now 'non-utility' by virtue of being 'no longer required for utility service'. The Board notes that
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the assets could still be providing service to regulated customers. In fact, the services formerly
provided by the Stores Block assets continue to be required, but will be provided from existing
and newly leased facilities. Furthermore, the Board notes that even when an asset and the
associated service it was providing to customersis no longer required the Board has previously
allocated more than the no-harm amount to customers where proceeds have exceeded the origina
cost of the asset.

13 The Board went on to apply the no-harm test to the present facts. It noted that in its decision on the application for
the approval of the sale, it had already considered the no-harm test to be satisfied. However, in that first decision, it had
not made afinding with respect to the specific impact on future operating costs, including the particular lease
arrangement being entered into by ATCO.

14 The Board then reviewed the submissions with respect to the allocation of the net gain and rejected the submission
that if the new owner had no use of the buildings on the land, this should affect the allocation of net proceeds. The
Board held that the buildings did have some present value but did not find it necessary to fix a specific value. The Board
recognized and confirmed that the TransAlta Formula was one whereby the "windfall" realized when the proceeds of
sale exceed the original cost could be shared between customers and shareholders. It held that it should apply the
formulain this case and that it would consider the gain on the transaction as a whole, not distinguishing between the
proceeds allocated to land separately from the proceeds allocated to buildings.

15 With respect to allocation of the gain between customers and shareholders of ATCO, the Board tried to balance
theinterests of both the customers' desire for safe reliable service at areasonable cost with the provision of afair return
on the investment made by the company (paras. 112-13):

To award the entire net gain on the land and buildings to the customers, while beneficial
to the customers, could establish an environment that may deter the process wherein the company
continually assesses its operation to identify, evaluate, and select options that continually increase
efficiency and reduce costs.

Conversely, to award the entire net gain to the company may establish an environment
where aregulated utility company might be moved to speculate in non-depreciable property or
result in the company being motivated to identify and sell existing properties where appreciation
has already occurred.

16 The Board went on to conclude that the sharing of the net gain on the sale of the land and buildings collectively, in
accordance with the TransAlta Formula, was equitable in the circumstances of this application and was consistent with
past Board decisions.

17 The Board determined that from the gross proceeds of $6,550,000, ATCO should receive $465,000 to cover the
cost of disposition ($265,000) and the provision for environmental remediation ($200,000), the shareholders should
receive $2,014,690, and $4,070,310 should go to the customers. Of the amount credited to shareholders, $225,245 was
to be used to remove the remaining net book value of the property from ATCO's accounts. Of the amount allocated to
customers, $3,045,813 was alocated to ATCO Gas - South customers and $1,024,497 to ATCO Pipelines - South
customers.

1.2.2 Court of Appeal of Alberta ((2004), 24 Alta. L .R. (4th) 205, 2004 ABCA 3)

18 ATCO appealed the Board's decision. It argued that the Board did not have any jurisdiction to allocate the
proceeds of sale and that the proceeds should have been allocated entirely to the shareholders. In its view, allowing
customers to share in the proceeds of sale would result in them benefiting twice, since they had been spared the costs of
renovating the sold assets and would enjoy cost savings from the |ease arrangements. The Court of Appeal of Alberta
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agreed with ATCO, allowing the appeal and setting aside the Board's decision. The matter was referred back to the
Board, and the Board was directed to allocate the entire amount appearing in Line 11 of the allocation of proceeds,
entitled "Remainder to be Shared" to ATCO. For the reasons that follow, the Court of Appeal's decision should be
upheld, in part; it did not err when it held that the Board did not have the jurisdiction to allocate the proceeds of the sale
to ratepayers.

2. Analysis
2.1 Issues

19 Thereisan appea and a cross-appeal in this case: an appeal by the City in which it submits that, contrary to the
Court of Appeal's decision, the Board had jurisdiction to allocate a portion of the net gain on the sale of a utility asset to
the rate-paying customers, even where no harm to the public was found at the time the Board approved the sale, and a
cross-appea by ATCO in which it questions the Board's jurisdiction to allocate any of ATCO's proceeds from the sale
to customers. In particular, ATCO contends that the Board has no jurisdiction to make an allocation to rate-paying
customers, equivalent to the accumulated depreciation calculated for prior years. No matter how the issueis framed, itis
evident that the crux of this appeal liesin whether the Board has the jurisdiction to distribute the gain on the sale of a
utility company's asset.

20 Given my conclusion on thisissue, it is not necessary for me to consider whether the Board's allocation of the
proceeds in this case was reasonable. Nevertheless, as | note at para. 82, | will direct my attention briefly to the question
of the exercise of discretion in view of my colleague's reasons.

2.2 Sandard of Review

21  Asthisappea stemsfrom an administrative body's decision, it is necessary to determine the appropriate level of
deference which must be shown to the body. Wittman J.A., writing for the Court of Appeal, concluded that the issue of
jurisdiction of the Board attracted a standard of correctness. ATCO concurs with this conclusion. | agree. No deference
should be shown for the Board's decision with regard to its jurisdiction on the allocation of the net gain on sale of assets.
Aninquiry into the factors enunciated by this Court in Pushpanathan v. Canada (Minister of Citizenship and
Immigration), [1998] 1 S.C.R. 982, confirms this conclusion, as does the reasoning in United Taxi Drivers Fellowship
of Southern Alberta v. Calgary (City), [2004] 1 S.C.R. 485, 2004 SCC 19.

22 Although it is not necessary to conduct afull analysis of the standard of review in this case, | will address the issue
briefly in light of the fact that Binnie J. deals with the exercise of discretion in his reasons for judgment. The four

factors that need to be canvassed in order to determine the appropriate standard of review of an administrative tribunal
decision are: 1) the existence of a privative clause; 2) the expertise of the tribunal/board; 3) the purpose of the governing
legislation and the particular provisions; and 4) the nature of the problem (Pushpanathan, at paras. 29-38).

23 Inthe case at bar, one should avoid a hasty characterizing of the issue as"jurisdictiona" and subsequently be
tempted to skip the pragmatic and functional analysis. A complete examination of the factorsis required.

24  Firgt, s. 26(1) of the AEUBA grants aright of appeal, but in alimited way. Appeals are allowed on a question of
jurisdiction or law and only after leave to appeal is obtained from ajudge:

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a
question of jurisdiction or on a question of law.

(2) Leaveto appeal may be obtained from ajudge of the Court of Appeal only on an application
made
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(a) within 30 days from the day that the order, decision or direction sought to be appealed
from was made, or

(b) within afurther period of time as granted by the judge where the judgeis of the
opinion that the circumstances warrant the granting of that further period of time.

In addition, the AEUBA includes a privative clause which states that every action, order, ruling or decision of the Board
isfinal and shall not be questioned, reviewed or restrained by any proceeding in the nature of an application for judicial
review or otherwise in any court (s. 27).

25 The presence of a statutory right of appeal on questions of jurisdiction and law suggests a more searching standard
of review and less deference to the Board on those questions (see Pushpanathan, at para. 30). However, the presence of
the privative clause and right to appeal are not decisive, and one must proceed with the examination of the nature of the
guestion to be determined and the relative expertise of the tribunal in those particular matters.

26  Second, as observed by the Court of Appeal, no one disputes the fact that the Board is a specialized body with a
high level of expertise regarding Alberta's energy resources and utilities (see, e.g., Consumers Gas Co. v. Ontario
(Energy Board), [2001] O.J. No. 5024 (QL), (Div. Ct.), at para. 2 ; Coalition of Citizens Impacted by the Caroline Shell
Plant v. Alberta (Energy Utilities Board) (1996), 41 Alta. L.R. (3d) 374 (C.A.), at para. 14. Infact, the Board isa
permanent tribunal with along-term regulatory relationship with the regulated utilities.

27 Nevertheless, the Court is concerned not with the general expertise of the administrative decision maker, but with
its expertise in relation to the specific nature of the issue before it. Consequently, while normally one would have
assumed that the Board's expertiseis far greater than that of a court, the nature of the problem at bar, to adopt the
language of the Court of Appeal (para. 35), "neutralizes' this deference. As| will elaborate below, the expertise of the
Board is not engaged when deciding the scope of its powers.

28 Third, the present case is governed by three pieces of legislation: the PUBA, the GUA and the AEUBA. These
statutes give the Board a mandate to safeguard the public interest in the nature and quality of the service provided to the
community by public utilities: Atco Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557, at p. 576; Dome Petroleum Ltd. v.
Public Utilities Board (Alberta) (1976), 2 A.R. 453 (C.A.), a paras. 20-22, aff'd [1977] 2 S.C.R. 822. The legidative
framework at hand has as its main purpose the proper regulation of a gas utility in the public interest, more specifically
the regulation of amonopoly in the public interest with its primary tool being rate setting, as | will explain later.

29 The particular provision at issue, s. 26(2)(d)(i) of the GUA, which requires a utility to obtain the approval of the
regulator before it sells an asset, servesto protect the customers from adverse results brought about by any of the
utility's transactions by ensuring that the economic benefits to customers are enhanced (MacAvoy and Sidak, at pp.
234-36).

30 Whileat first blush the purposes of the relevant statutes and of the Board can be conceived as a delicate balancing
between different constituencies, i.e., the utility and the customer, and therefore entail determinations which are
polycentric (Pushpanathan, at para. 36), the interpretation of the enabling statutes and the particular provisions under
review (s. 26(2)(d) GUA and s. 15(3)(d) AEUBA) is not a polycentric question, contrary to the conclusion of the Court
of Appeal. Itisaninquiry into whether a proper construction of the enabling statutes gives the Board jurisdiction to
allocate the profits realized from the sale of an asset. The Board was not created with the main purpose of interpreting
the AEUBA, the GUA or the PUBA in the abstract, where no policy consideration is at issue, but rather to ensure that
utility rates are always just and reasonable (see Atco Ltd., at p. 576). In the case at bar, this protective role does not
come into play. Hence, this factor pointsto aless deferential standard of review.

31 Fourth, the nature of the problem underlying each issue is different. The parties are in essence asking the Court to
answer two questions (as | have set out above), the first of which isto determine whether the power to dispose of the
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proceeds of sale falls within the Board's statutory mandate. The Board, in its decision, determined that it had the power
to alocate a portion of the proceeds of a sale of utility assets to the ratepayers; it based its decision on its statutory
powers, the equitable principles rooted in the "regulatory compact” (see para. 63 of these reasons ) and previous
practice. This question is undoubtedly one of law and jurisdiction. The Board would arguably have no greater expertise
with regard to this issue than the courts. A court is called upon to interpret provisions that have no technical aspect, in
contrast with the provision disputed in Barrie Public Utilities v. Canadian Cable Television Assn., [2003] 1 S.C.R. 476,
2003 SCC 28, at para. 86. The interpretation of general concepts such as "public interest" and "conditions" (as found in
s. 15(3)(d) of the AEUBA ) is not foreign to courts and is not derived from an area where the tribunal has been held to
have greater expertise than the courts. The second question is whether the method and actual allocation in this case were
reasonable. To resolve thisissue, one must consider case law, policy justifications and the practice of other boards, as
well asthe details of the particular alocation in this case. The issue here is most likely characterized as one of mixed
fact and law.

32 Inlight of the four factors, | conclude that each question requires a distinct standard of review. To determine the
Board's power to allocate proceeds from a sale of utility assets suggests a standard of review of correctness. As
expressed by the Court of Appeal, the focus of thisinquiry remains on the particular provisions being invoked and
interpreted by the tribunal (s. 26(2)(d) of the GUA and s. 15(3)(d) of the AEUBA) and "goes to jurisdiction”
(Pushpanathan, at para. 28). Moreover, keeping in mind all the factors discussed, the generality of the proposition will
be an additional factor in favour of the imposition of a correctness standard, as | stated in Pushpanathan, at para. 38:

... the broader the propositions asserted, and the further the implications of such decisions stray
from the core expertise of the tribunal, the less likelihood that deference will be shown. Without
an implied or express legislative intent to the contrary as manifested in the criteria above,
legislatures should be assumed to have left highly generalized propositions of law to courts.

33 The second question regarding the Board's actual method used for the allocation of proceeds likely attracts a more
deferential standard. On the one hand, the Board's expertise, particularly in this area, its broad mandate, the technical
nature of the question and the general purposes of the legidlation, all suggest arelatively high level of deferenceto the
Board's decision. On the other hand, the absence of a privative clause on questions of jurisdiction and the reference to
law needed to answer this question all suggest aless deferential standard of review which favours reasonableness. It is
not necessary, however, for me to determine which specific standard would have applied here.

34  Aswill be shown in the analysis below, | am of the view that the Court of Appeal made no error of fact or law
when it concluded that the Board acted beyond its jurisdiction by misapprehending its statutory and common law
authority. However, the Court of Appeal erred when it did not go on to conclude that the Board has no jurisdiction to
allocate any portion of the proceeds of sale of the property to ratepayers.

2.3 Was the Board's Decision as to its Jurisdiction Correct?

35 Administrative tribunals or agencies are statutory creations: they cannot exceed the powers that were granted to
them by their enabling statute; they must "adhere to the confines of their statutory authority or ‘jurisdiction’[; and t]hey
cannot trespass in areas where the legislature has not assigned them authority": Mullan, at pp. 9-10 (see also S. Blake,
Administrative Law in Canada, (3rd ed. 2001), at pp. 183-184).

36 Inorder to determine whether the Board's decision that it had the jurisdiction to allocate proceeds from the sale of
autility's asset was correct, | am required to interpret the legislative framework by which the Board derives its powers
and actions.

2.3.1 General Principles of Statutory Interpretation

37 For anumber of years now, the Court has adopted E. A. Driedger's modern approach as the method to follow for
statutory interpretation (Construction of Satutes (2nd ed. 1983), at p. 87):
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Today there is only one principle or approach, namely, the words of an Act are to be read
in their entire context and in their grammatical and ordinary sense harmoniously with the scheme
of the Act, the object of the Act, and the intention of Parliament.

(See, e.9., see Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21; Bell ExpressVu Limited Partnership v.
Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26; H.L. v. Canada (Attorney General), [2005] 1 S.C.R. 401, 2005
SCC 25, at paras. 186-87; Marche v. Halifax Insurance Co., [2005] 1 S.C.R. 47, 2005 SCC 6, at para. 54; Barrie Public
Utilities, at paras. 20 and 86; Contino v. Leonelli-Contino, 2005 SCC 63, at para. 19.)

38 But more specifically in the area of administrative law, tribunals and boards obtain their jurisdiction over matters
from two sources: 1) express grants of jurisdiction under various statutes (explicit powers); and 2) the common law, by
application of the doctrine of jurisdiction by necessary implication (implicit powers) (seeaso D. M. Brown, Energy
Regulation in Ontario (loose-leaf ed.), at p. 2-15).

39 The City submitsthat it is both implicit and explicit within the express jurisdiction that has been conferred upon
the Board to approve or refuse to approve the sale of utility assets, that the Board can determine how to allocate the
proceeds of the salein this case. ATCO retorts that not only is such a power absent from the explicit language of the
legislation, but it cannot be "implied" from the statutory regime as necessarily incidental to the explicit powers. | agree
with ATCO's submissions and will elaborate in this regard.

2.3.2 Explicit Powers. Grammatical and Ordinary Meaning

40 Asapreliminary submission, the City argues that given that ATCO applied to the Board for approval of both the
sale transaction and the disposition of the proceeds of sale, this suggests that ATCO recognized that the Board has
authority to allocate the proceeds as a condition of a proposed sale. This argument does not hold any weight in my view.
First, the application for approval cannot be considered on its own an admission by ATCO of the jurisdiction of the
Board. In any event, an admission of this nature would not have any bearing on the applicable law. Moreover, knowing
that in the past the Board had decided that it had jurisdiction to allocate the proceeds of a sale of assets and had acted on
this power, one can assume that ATCO was asking for the approval of the disposition of the proceeds should the Board
not accept their argument on jurisdiction. In fact, areview of past Board decisions on the approval of sales shows that
utility companies have constantly challenged the Board's jurisdiction to allocate the net gain on the sale of assets (see,
e.g., TransAlta Utilities Corp., Alta. E.U.B. Decision 2000-41; ATCO Gas-North, A Division of ATCO Gas and
Pipelines Ltd., Alta. E.U.B. Decision 2001-65; Alberta Government Telephones (1984), Alta. P.U.B. Decision No.
E84081; TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E84116; TransAlta Utilities Corp. (Re), [2002]
A.E.U.B.D. No. 30 (QL); ATCO Electric Ltd. (Re), [2003] A.E.U.B.D. No. 92 (QL)).

41 The starting point of the analysis reguires that the Court examine the ordinary meaning of the sections at the centre
of the dispute, s. 26(2)(d)(i) of the GUA, ss. 15(1) and (3)(d) of the AEUBA and s. 37 of the PUBA. For ease of
reference, | reproduce these provisions:

GUA

26. ...

(2) No owner of agas utility designated under subsection (1) shall

(d) without the approval of the Board,
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() sell, lease, mortgage or otherwise dispose of or encumber its property, franchises,
privileges or rights, or any part of it or them

and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation madein
contravention of this clause is void, but nothing in this clause shall be construed to
prevent in any way the sale, lease, mortgage, disposition, encumbrance, merger or
consolidation of any of the property of an owner of agas utility designated under
subsection (1) in the ordinary course of the owner's business.

AEUBA

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and
privileges of the ERCB [Energy Resources Conservation Board] and the PUB [Public Utilities
Board] that are granted or provided for by any enactment or by law.

(3) Without restricting subsection (1), the Board may do all or any of the following:

(d) with respect to an order made by the Board, the ERCB or the PUB in respect of
matters referred to in clauses (a) to (¢), make any further order and impose any
additional conditions that the Board considers necessary in the public interest;

PUBA

37 In matters within its jurisdiction the Board may order and require any person or local authority
to do forthwith or within or at a specified time and in any manner prescribed by the Board, so far
asit isnot inconsistent with this Act or any other Act conferring jurisdiction, any act, matter or
thing that the person or local authority is or may be required to do under this Act or under any
other general or special Act, and may forbid the doing or continuing of any act, matter or thing
that isin contravention of any such Act or of any regulation, rule, order or direction of the Board.

42  Some of the above provisions are duplicated in the other two statutes (see, e.g., PUBA, ss. 85(1) and 101(2)(d)(i);
GUA, s. 22(1); see Appendix).

43 Thereisno dispute that s. 26(2) of the GUA contains a prohibition against, among other things, the owner of a
utility selling, leasing, mortgaging or otherwise disposing of its property outside of the ordinary course of business
without the approval of the Board. As submitted by ATCO, the power conferred is to approve without more. Thereis no
mention in s. 26 of the grounds for granting or denying approval or of the ability to grant conditional approval, let alone
the power of the Board to allocate the net profit of an asset sale. | would note in passing that this power is sufficient to
alleviate the fear expressed by the Board that the utility might be tempted to sell assets on which it might realize alarge
profit to the detriment of ratepayersif it could reap the benefits of the sale.

44 |tisinteresting to note that s. 26(2) does not apply to all types of sales (and |eases, mortgages, dispositions,
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encumbrances, mergers or consolidations). It excludes sales in the ordinary course of the owner's business. If the
statutory scheme was such that the Board had the power to all ocate the proceeds of the sale of utility assets, as argued
here, s. 26(2) would naturally apply to all sales of assets or, at a minimum, exempt only those sales below a certain
value. It is apparent that allocation of sale proceeds to customersis not one of its purposes. In fact, s. 26(2) can only
have limited, if any, application to non-utility assets not related to utility function (especially when the sale has passed
the "no-harm" test). The provision can only be meant to ensure that the asset in question isindeed non-utility, so that its
loss does not impair the utility function or quality.

45 Therefore, asimplereading of s. 26(2) of the GUA does permit one to conclude that the Board does not have the
power to allocate the proceeds of an asset sale.

46 The City does not limit its arguments to s. 26(2); it also submits that the AEUBA, pursuant to s. 15(3), isan
express grant of jurisdiction because it authorizes the Board to impose any condition to any order so long as the
condition is necessary in the public interest. In addition, it relies on the general power in s. 37 of the PUBA for the
proposition that the Board may, in any matter within its jurisdiction, make any order pertaining to that matter that is not
inconsi stent with any applicable statute. The intended meaning of these two provisions, however, islost when the
provisions are simply read in isolation as proposed by the City: R. Sullivan, Sullivan and Driedger on the Construction
of Satutes (4th ed. 2002), at p. 21; Canadian Pacific Air Lines Ltd. v. Canadian Air Line Pilots Assn., [1993] 3 S.C.R.
724, a p. 735; Marche, at paras. 59-60; Bristol-Myers Squibb Co. v. Canada (Attorney General), [2005] 1 S.C.R. 533,
2005 SCC 26, at para. 105). These provisions on their own are vague and open-ended. It would be absurd to allow the
Board an unfettered discretion to attach any condition it wishes to an order it makes. Furthermore, the concept of
"public interest” found in s. 15(3) is very wide and elastic; the Board cannot be given total discretion over its
limitations.

47  While | would conclude that the legidlation is silent as to the Board's power to deal with sale proceeds after the
initial stage in the statutory interpretation analysis, because the provisions can nevertheless be said to reveal some
ambiguity and incoherence, | will pursue the inquiry further.

48 This Court has stated on numerous occasions that the grammatical and ordinary sense of a section is not
determinative and does not constitute the end of theinquiry. The Court is obliged to consider the total context of the
provisionsto be interpreted, no matter how plain the disposition may seem upon initial reading (see Chieu v. Canada
(Minister of Citizenship and Immigration), [2002] 1 S.C.R. 84, 2002 SCC 3, at para. 34; Sullivan, at pp. 20-21). | will
therefore proceed to examine the purpose and scheme of the legislation, the legidative intent and the relevant legal
norms.

2.3.3 Implicit Powers: Entire Context

49 The provisions at issue are found in statutes which are themselves components of alarger statutory scheme which
cannot be ignored:

Asthe product of arational and logical legislature, the statute is considered to form a
system. Every component contributes to the meaning as a whole, and the whole gives meaning to
its parts: "each legal provision should be considered in relation to other provisions, as parts of a
whole" ...

(P.-A. C6té, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 308)

Asin any statutory interpretation exercise, when determining the powers of an administrative body, courts need to
examine the context that colours the words and the legislative scheme. The ultimate goal isto discover the clear intent
of the legidlature and the true purpose of the statute while preserving the harmony, coherence and consistency of the
legidlative scheme (Bell ExpressVu, at para. 27; see aso Interpretation Act, R.S.A. 2000, c. I-8, s. 10 (in Appendix)).
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"[S]tatutory interpretation is the art of finding the legislative spirit embodied in enactments": Bristol-Myers Squibb Co.,
at para. 102.

50 Consequently, agrant of authority to exercise adiscretion asfound in s. 15(3) of the AEUBA and s. 37 of the
PUBA does not confer unlimited discretion to the Board. As submitted by ATCO, the Board's discretion isto be
exercised within the confines of the statutory regime and principles generally applicable to regulatory matters, for which
the legislature is assumed to have had regard in passing that legislation (see Sullivan, at pp. 154-55). In the same vein, it
isuseful to refer to the following passage from Bell Canada v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R. 1722, at p. 1756:

The powers of any administrative tribunal must of course be stated in its enabling statute but they
may also exist by necessary implication from the wording of the act, its structure and its purpose.
Although courts must refrain from unduly broadening the powers of such regulatory authorities
through judicial law-making, they must also avoid sterilizing these powers through overly
technical interpretations of enabling statutes.

51 The mandate of this Court is to determine and apply the intention of the legidature (Bell ExpressVu, at para. 62)
without crossing the line between judicial interpretation and legidative drafting (see R. v. Mclntosh, [1995] 1 S.C.R.
686, at para. 26; Bristol-Myers Squibb Co., at para. 174). That being said, thisrule allows for the application of the
"doctrine of jurisdiction by necessary implication”; the powers conferred by an enabling statute are construed to include
not only those expressly granted but also, by implication, all powerswhich are practically necessary for the
accomplishment of the object intended to be secured by the statutory regime created by the legislature (see Brown, at p.
2-16.2; Bell Canada, at p. 1756). Canadian courts have in the past applied the doctrine to ensure that administrative
bodies have the necessary jurisdiction to accomplish their statutory mandate:

When legidlation attempts to create a comprehensive regulatory framework, the tribunal must
have the powers which by practical necessity and necessary implication flow from the regulatory
authority explicitly conferred upon it.

Re Dow Chemical Canada Inc. and Union Gas Ltd. (1982), 141 D.L.R. (3d) 641 (Ont. H.C.J.), at pp. 658-59, aff'd
(1983), 42 O.R. (2d) 731 (C.A.) (see dso Interprovincial Pipe Line Ltd. v. National Energy Board, [1978] 1 F.C. 601
(C.A.); Canadian Broadcasting League v. Canadian Radio-television and Telecommunications Commission, [1983] 1
F.C. 182 (C.A.), aff'd. [1985] 1 S.C.R. 174).

52 | understand the City's arguments to be as follows : 1) the customers acquire aright to the property of the owner of
the utility when they pay for the service and are therefore entitled to areturn on the profits made at the time of the sale
of the property; and 2) the Board has, by necessity, because of itsjurisdiction to approve or refuse to approve the sale of
utility assets, the power to allocate the proceeds of the sale as a condition of its order. The doctrine of jurisdiction by
necessary implication is at the heart of the City's second argument. | cannot accept either of these arguments which are,
in my view, diametrically contrary to the state of the law. Thisis revealed when we scrutinize the entire context which |
will now endeavour to do.

53  After abrief review of afew historical facts, | will probe into the main function of the Board, rate setting, and |
will then explore the incidental powers which can be derived from the context.

2.3.3.1 Historical Background and Broader Context

54  The history of public utilities regulation in Alberta originated with the creation in 1915 of the Board of Public
Utility Commissioners by The Public Utilities Act, S.A. 1915, c. 6. This statute was based on similar American
legislation: H. R. Milner, "Public Utility Rate Control in Alberta" (1930), 8 Can. Bar Rev. 101, at p. 101. While the
American jurisprudence and texts in this area should be considered with caution given that Canada and the United
States have very different political and constitutional-legal regimes, they do shed some light on the issue.
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55 Pursuant to The Public Utilities Act, the first public utility board was established as a three-member tribunal to
provide general supervision of all public utilities (s. 21), to investigate rates (s. 23), to make orders regarding equipment
(s. 24), and to require every public utility to file with it complete schedules of rates (s. 23). Of interest for our purposes,
the 1915 statute also required public utilities to obtain the approval of the Board of Public Utility Commissioners before
selling any property when outside the ordinary course of their business (s. 29(g)).

56 The Alberta Energy and Utilities Board was created in February 1995 by the amalgamation of the Energy
Resources Conservation Board and the Public Utilities Board (see Canadian Institute of Resources Law, Canada Energy
Law Service: Alberta (loose-leaf ed.), at p. 30-3101). Since then, all matters under the jurisdiction of the Energy
Resources Conservation Board and the Public Utilities Board have been handled by the Alberta Energy and Utilities
Board and are within its exclusive jurisdiction. The Board has al of the powers, rights and privileges of itstwo
predecessor boards (AEUBA, ss. 13, 15(1); GUA, s. 59).

57 Inaddition to the powers found in the 1915 statute, which have remained virtually the samein the present PUBA ,
the Board now benefits from the following express powers to:

1 make an order respecting the improvement of the service or commodity (PUBA, s. 80(b))

2. approve the issue by the public utility of shares, stocks, bonds and other evidences of
indebtedness (GUA, s. 26(2)(a)); PUBA, s. 101(2)(a));

3. approve the lease, mortgage, disposition or encumbrance of the public utility's property,
franchises, privileges or rights (GUA, s. 26(2)(d)(i); PUBA, s. 101(2)(d)(i));

4, approve the merger or consolidation of the public utility's property, franchises, privileges
or rights (GUA, s. 26(2)(d)(ii); PUBA, s. 101(2)(d)(ii)); and

5. authorize the sale or permit to be made on the public utility's book atransfer of any share

of its capital stock to a corporation that would result in the vesting in that corporation of
more than 50% of the outstanding capital stock of the owner of the public utility (GUA,
27(1); PUBA, s. 102(1)).

58 It goeswithout saying that public utilities are very limited in the actions they can take, as evidenced from the
above list. Nowhere is there a mention of the authority to allocate proceeds from a sale or the discretion of the Board to
interfere with ownership rights.

59 Evenin 1995 when the legidature decided to form the Alberta Energy and Utilities Board, it did not see fit to
modify the PUBA or the GUA to provide the new Board with the power to allocate the proceeds of a sale even though
the controversy surrounding this issue was full-blown (see, e.g., Alberta Government Telephones (1984), Alta. P.U.B.
Decision No. E84081; TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E84116). It is awell-established
principle that the legislature is presumed to have a mastery of existing law, both common law and statute law (see
Sullivan, at pp. 154-55). It is also presumed to have known all of the circumstances surrounding the adoption of new
legislation.

60 Although the Board may seem to possess a variety of powers and functions, it is manifest from areading of the
AEUBA, the PUBA and the GUA that the principal function of the Board in respect of public utilitiesisthe
determination of rates. Its power to supervise the finances of these companies and their operations, although wide, isin
practice incidental to fixing rates (see Milner, at p. 102; Brown, at p. 2-16.6). Estey J., speaking for the majority of this
Court in Atco Ltd., at p. 576, echoed this view when he said:

It is evident from the powers accorded to the Board by the legislature in both statutes
mentioned above that the legidature has given the Board a mandate of the widest proportionsto
safeguard the public interest in the nature and quality of the service provided to the community
by the public utilities. Such an extensive regulatory pattern must, for its effectiveness, include the
right to control the combination or, as the legislature says, "the union" of existing systems and
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facilities. This no doubt has a direct relationship with the rate-fixing function which ranks high in
the authority and functions assigned to the Board [Emphasis added.]

In fact, even the Board itself, on its website (http://www.eub.gov.ab.ca/BB S/eubinfo/default.htm), describes its
functions as follows:

We regulate the safe, responsible, and efficient development of Alberta's energy
resources: oil, natural gas, oil sands, coal, and electrical energy; and the pipelines and
transmission lines to move the resources to market. On the utilities side, we regulate rates and
terms of service of investor-owned natural gas, electric, and water utility services, aswell asthe
major intra-Alberta gas transmission system, to ensure that customers receive safe and reliable
service at just and reasonable rates. [Emphasis added.

61 The process by which the Board sets the rates is therefore central and deserves some attention in order to ascertain
the validity of the City'sfirst argument.

2.3.3.2 Rate Setting

62 Rate regulation serves severa aims - sustainability, equity and efficiency - which underlie the reasoning as to how
rates are fixed:

... the regulated company must be able to finance its operations, and any required investment, so
that it can continue to operate in the future. Equity is related to the distribution of welfare among
members of society. The objective of sustainability already implies that shareholders should not

receive "too low" areturn (and defines this in terms of the reward necessary to ensure continued
investment in the utility), while equity implies that their returns should not be "too high".

(R. Green and M. Rodriguez Pardina, Resetting Price Controls for Privatized Utilities: A Manual
for Regulators (1999), at p. 5)

63 These goas have resulted in an economic and social arrangement dubbed the "regulatory compact”, which ensures
that all customers have accessto the utility at afair price - nothing more. As| will further explain, it does not transfer
onto the customers any property right. Under the regulatory compact, the regulated utilities are given exclusive rights to
sell their services within a specific area at rates that will provide companies the opportunity to earn afair return for their
investors. In return for this right of exclusivity, utilities assume a duty to adequately and reliably serve all customersin
their determined territories, and are required to have their rates and certain operations regulated (see Black, at pp.
356-57; Milner, at p. 101; Atco, at p. 576; Northwestern Utilities Ltd. v. City of Edmonton, [1929] S.C.R. 186, at pp.
192-93 (hereinafter "Northwestern 1929")).

64 Therefore, when interpreting the broad powers of the Board, one cannot ignore this well-balanced regul atory
arrangement which serves as a backdrop for contextua interpretation. The object of the statutes is to protect both the
customer and the investor (Milner, at p. 101). The arrangement does not, however, cancel the private nature of the
utility. In essence, the Board is responsible for maintaining atariff that enhances the economic benefits to consumers
and investors of the utility.

65 The Board derivesits power to set rates from both the GUA (ss. 16, 17 and 36 to 45) and the PUBA (ss. 89 to 95).
The Board is mandated to fix "just and reasonable ... rates' (PUBA, s. 89(a), GUA, s. 36(a)). In the establishment of
these rates, the Board is directed to "determine a rate base for the property of the owner" and "fix afair return on the
rate base" (GUA, s. 37(1)). This Court, in Northwestern Utilities Ltd. v. City of Edmonton, [1979] 1 S.C.R. 684, at p.
691 (hereinafter "Northwestern 1979"), adopted the following description of the process:
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The PUB approves or fixes utility rates which are estimated to cover expenses plusyield
the utility afair return or profit. This function is generally performed in two phases. In Phase | the
PUB determines the rate base, that is the amount of money which has been invested by the
company in the property, plant and equipment plus an allowance for necessary working capital all
of which must be determined as being necessary to provide the utility service. The revenue
required to pay all reasonable operating expenses plus provide afair return to the utility on its
rate base is also determined in Phase |. Thetotal of the operating expenses plusthe returnis
called the revenue requirement. In Phase | rates are set, which, under normal temperature
conditions are expected to produce the estimates of "forecast revenue requirement”. These rates
will remain in effect until changed as the result of a further application or complaint or the
Board'sinitiative. Alsoin Phase Il existing interim rates may be confirmed or reduced and if
reduced arefund is ordered.

(See dso Re Gas Utilities Act and Public Utilities Board Act (1984), Alta. P.U.B. Decision No. E84113, at p. 23; Re
Union Gas Ltd. and Ontario Energy Board (1983), 1 D.L.R. (4th) 698 (Ont. Div. Ct.), at pp. 701-702.)

66 Consequently, when determining the rate base, the Board is to give due consideration (GUA, s. 37(2)):

€) to the cost of the property when first devoted to public use and to prudent acquisition cost
to the owner of the gas utility, less depreciation, amortization or depletion in respect of
each, and

(b)  tonecessary working capital.

67 Thefact that the utility is given the opportunity to make a profit on its services and afair return on its investment
in its assets should not and cannot stop the utility from benefiting from the profits which follow the sale of assets.
Neither is the utility protected from losses incurred from the sale of assets. In fact, the wording of the sections quoted
above suggests that the ownership of the assetsis clearly that of the utility; ownership of the asset and entitlement to
profits or losses upon its realization are one and the same. The equity investor expects to receive the net revenues after
all costs are paid, equal to the present value of original investment at the time of that investment. The disbursement of
some portions of the residual amount of net revenue, by after-the-fact reallocation to rate-paying customers, undermines
that investment process: MacAvoy and Sidak, at p. 244. In fact, speculation would accrue even more often should the
public utility, through its shareholders, not be the one to benefit from the possibility of a profit, asinvestors would
expect to receive alarger premium for their funds through the only means left available, the return on their original
investment. In addition, they would be less willing to accept any risk.

68 Thus, canit be said, as alleged by the City, that the customers have a property interest in the utility? Absolutely
not: that cannot be so, as it would mean that fundamental principles of corporate law would be distorted. Through the
rates, the customers pay an amount for the regulated service that equals the cost of the service and the necessary
resources. They do not by their payment implicitly purchase the asset from the utility's investors. The payment does not
incorporate acquiring ownership or control of the utility's assets. The ratepayer covers the cost of using the service, not
the holding cost of the assets themselves: "A utility's customers are not its owners, for they are not residual claimants':
MacAvoy and Sidak, at p. 245 (see also p. 237). Ratepayers have made no investment. Shareholders have and they
assume all risks as the residual claimants to the utility's profit. Customers have only "the risk of a price change resulting
from any (authorized) change in the cost of service. This change is determined only periodically in atariff review by the
regulator" (MacAvoy and Sidak, p. 245).

69 Inthisregard, | agree with ATCO when it assertsin its factum, at para. 38:

The property in question is as fully the private property of the owner of the utility as any other
asset it owns. Deployment of the asset in utility service does not create or transfer any legal or
equitable rightsin that property for ratepayers. Absent any such interest, any taking such as
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ordered by the Board is confiscatory ...
Wittmann J.A., at the Court of Appeal, said it best when he stated:

Consumers of utilities pay for a service, but by such payment, do not receive a proprietary
right in the assets of the utility company. Where the calculated rates represent the fee for the
service provided in the relevant period of time, ratepayers do not gain equitable or legal rights to
non-depreciable assets when they have paid only for the use of those assets. [Emphasis added;
para. 64.]

| fully adopt this conclusion. The Board misdirected itself by confusing the interests of the customers in obtaining safe
and efficient utility service with an interest in the underlying assets owned only by the utility. While the utility has been
compensated for the services provided, the customers have provided no compensation for receiving the benefits of the
subject property. The argument that assets purchased are reflected in the rate base should not cloud the issue of
determining who is the appropriate owner and risk bearer. Assets are indeed considered in rate setting, as a factor, and
utilities cannot sell an asset used in the service to create a profit and thereby restrict the quality or increase the price of
service. Despite the consideration of utility assetsin the rate-setting process, shareholders are the ones solely affected
when the actual profits or losses of such a sale are realized; the utility absorbs losses and gains, increases and decreases
in the value of assets, based on economic conditions and occasional unexpected technical difficulties, but continuesto
provide certainty in service both with regard to price and quality. There can be a default risk affecting ratepayers, but
this does not make ratepayers residual claimants. While | do not wish to unduly rely on American jurisprudence, |
would note that the leading U.S. case on this point is Duguesne Light Co. v. Barasch, 488 U.S. 299 (1989), which relies
on the same principle as was adopted in Market . Ry. Co. v. Railroad Commission of Sate of California, 324 US 548
(1945).

70 Furthermore, one has to recognize that utilities are not Crown entities, fraternal societies or cooperatives, or
mutual companies, although they have a"public interest" aspect which isto supply the public with a necessary service
(in the present case, the provision of natural gas). The capital invested is not provided by the public purse or by the
customers; it isinjected into the business by private parties who expect as large a return on the capital invested in the
enterprise as they would receive if they were investing in other securities possessing equal features of attractiveness,
stability and certainty (see Northwestern 1929, at p. 192). This prospect will necessarily include any gain or loss that is
made if the company divestsitself of some of its assets, i.e., land, buildings, etc.

71 From my discussion above regarding the property interest, the Board was in no position to proceed with an
implicit refund by alocating to ratepayers the profits from the asset sale because it considered ratepayers had paid
excessive rates for services in the past. As such, the City's first argument must fail. The Board was seeking to rectify
what it perceived as a historic over-compensation to the utility by ratepayers. Thereis no power granted in the various
statutes for the Board to execute such arefund in respect of an erroneous perception of past over-compensation. It is
well established throughout the various provinces that utilities boards do not have the authority to retroactively change
rates (Northwestern 1979, at p. 691; Re Coseka Resources Ltd. and Saratoga Processing Co. (1981), 126 D.L.R. (3d)
705 (Alta. C.A.), at p. 715, leave to appeal refused, [1981] 2 S.C.R. vii; Re Dow Chemical Canada Inc. (C.A.), at pp.
734-35). But more importantly, it cannot even be said that there was over-compensation: the rate-setting processis a
speculative procedure in which both the ratepayers and the shareholdersjointly carry their share of the risk related to the
business of the utility (see MacAvoy and Sidak, at pp. 238-39).

2.3.3.3 The Power to Attach Conditions

72  Asitssecond argument, the City submits that the power to allocate the proceeds from the sale of the utility's assets
is necessarily incidental to the express powers conferred on the Board by the AEUBA, the GUA and the PUBA. It
argues that the Board must necessarily have the power to allocate sale proceeds as part of its discretionary power to
approve or refuse to approve a sale of assets. It submits that this results from the fact that the Board is allowed to attach
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any condition to an order it makes approving such asae. | disagree.

73 The City seemsto assume that the doctrine of jurisdiction by necessary implication appliesto "broadly drawn
powers' asit doesfor "narrowly drawn powers'; this cannot be. The Ontario Energy Board in itsdecision in Re
Consumers Gas Co. (1987), E.B.R.O. 410-11/411-11/412-11, at para. 4.73, enumerated the circumstances when the
doctrine of jurisdiction by necessary implication may be applied:

1 when the jurisdiction sought is necessary to accomplish the objects of the legidative
scheme and is essential to the Board fulfilling its mandate;

2. when the enabling act fails to explicitly grant the power to accomplish the legislative
objective;

3. when the mandate of the Board is sufficiently broad to suggest a legislative intention to
implicitly confer jurisdiction;

4. when the jurisdiction sought is not one which the Board has dealt with through use of
expressly granted powers, thereby showing an absence of necessity; and
5. when the legislature did not address its mind to the issue and decide against conferring the

power to the Board. (See also Brown, at p. 2-16.3.)

74 Inlight of the above, it is clear that the doctrine of jurisdiction by necessary implication will be of less help in the
case of broadly drawn powers than for narrowly drawn ones. Broadly drawn powers will necessarily be limited to only
what isrationally related to the purpose of the regulatory framework. Thisis explained by Professor Sullivan, at p. 228:

In practice, however, purposive analysis makes the powers conferred on administrative bodies
almost infinitely elastic. Narrowly drawn powers can be understood to include "by necessary
implication” all that is needed to enable the official or agency to achieve the purpose for which
the power was granted. Conversely, broadly drawn powers are understood to include only what is
rationally related to the purpose of the power. In thisway the scope of the power expands or
contracts as needed, in keeping with the purpose. [Emphasis added.]

75 Inthecaseat bar, s. 15 of the AEUBA, which alows the Board to impose additional conditions when making an
order, appears at first glance to be a power having infinitely elastic scope. However, in my opinion, the attempt by the
City to use it to augment the powers of the Board in s. 26(2) of the GUA must fail. The Court must construe s. 15(3) of
the AEUBA in accordance with the purpose of s. 26(2).

76 MacAvoy and Sidak, in their article, at pp. 234-36, suggest three broad reasons for the requirement that a sale
must be approved by the Board:

1 It prevents the utility from degrading the quality, or reducing the quantity, of the regulated
service so asto harm consumers;

2. It ensures that the utility maximizes the aggregate economic benefits of its operations, and
not merely the benefits flowing to some interest group or stakeholder; and

3. It specifically seeksto prevent favoritism toward investors.

77  Consequently, in order to impute jurisdiction to a regulatory body to allocate proceeds of a sale, there must be
evidence that the exercise of that power is a practical necessity for the regulatory body to accomplish the objects
prescribed by the legislature, something which is absent in this case (see National Energy Board Act (Can.) (Re), [1986]
3 F.C. 275 (C.A))). In order to meet these three goals, it is not necessary for the Board to have control over which party
should benefit from the sale proceeds. The public interest component cannot be said to be sufficient to impute to the
Board the power to alocate all the profits pursuant to the sale of assets. In fact, it is not necessary for the Board in
carrying out its mandate to order the utility to surrender the bulk of the proceeds from a sale of its property in order for
that utility to obtain approval for asale. The Board has other options within its jurisdiction which do not involve the
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appropriation of the sale proceeds, the most obvious one being to refuse to approve a sale that will, in the Board's view,
affect the quality and/or quantity of the service offered by the utility or create additional operating costs for the future.
Thisis not to say that the Board can never attach a condition to the approval of sale. For example, the Board could
approve the sale of the assets on the condition that the utility company gives undertakings regarding the replacement of
the assets and their profitability. It could also require as a condition that the utility reinvest part of the sale proceeds
back into the company in order to maintain a modern operating system that achieves the optimal growth of the system.

78 Inmy view, alowing the Board to confiscate the net gain of the sale under the pretence of protecting rate-paying
customers and acting in the "public interest" would be a serious misconception of the powers of the Board to approve a
sale; to do so would completely disregard the economic rationale of rate setting, as| explained earlier in these reasons.
Such an attempt by the Board to appropriate a utility's excess net revenues for ratepayers would be highly sophisticated
opportunism and would, in the end, simply increase the utility's capital costs (MacAvoy and Sidak, at p. 246). At the
risk of repeating myself, apublic utility isfirst and foremost a private business venture which has as its goal the making
of profits. Thisisnot contrary to the legislative scheme, even though the regulatory compact modifies the normal
principles of economics with various restrictions explicitly provided for in the various enabling statutes. None of the
three statutes applicable here provides the Board with the power to allocate the proceeds of a sale and therefore affect
the property interests of the public utility.

79 Itiswell established that potentially confiscatory legidative provision ought to be construed cautiously so as hot
to strip interested parties of their rights without the clear intention of the legislation (see Sullivan, at pp. 400-403; C6Até,
at pp. 482-86; Pacific National Investments Ltd. v. Victoria (City), [2000] 2 S.C.R. 919, 2000 SCC 64, at para. 26;
Leiriao v. Val-Béair (Town), [1991] 3 S.C.R. 349, at p. 357; Hongkong Bank of Canada v. Wheeler Holdings Ltd.,
[1993] 1 S.C.R. 167, at p. 197). Not only is the authority to attach a condition to allocate the proceeds of asaleto a
particular party unnecessary for the Board to accomplish itsrole, but deciding otherwise would lead to the conclusion
that a broadly drawn power can be interpreted so as to encroach on the economic freedom of the utility, depriving it of
itsrights. Thiswould go against the above principles of interpretation.

80 If the Albertalegislature wishes to confer on ratepayers the economic benefits resulting from the sale of utility
assets, it can expressly provide for thisin the legislation, as was done by some states in the United States (e.g.,
Connecticut).

2.4 Other Considerations

81 Under the regulatory compact, customers are protected through the rate-setting process, under which the Board is
required to make a well-balanced determination. The record shows that the City did not submit to the Board a general
rate review application in response to ATCO's application requesting approval for the sale of the property at issue in this
case. Nonetheless, if it chose to do so, thiswould not have stopped the Board, on its own initiative, from convening a
hearing of the interested partiesin order to modify and fix just and reasonable rates to give due consideration to any

new economic data anticipated as aresult of the sale (PUBA, s. 89(a); GUA, ss. 24, 36(a), 37(3), 40) (see Appendix).

2.5 If Jurisdiction Had Been Found, Was the Board's All ocation Reasonable?

82 Inlight of my conclusion with regard to jurisdiction, it is not necessary to determine whether the Board's exercise
of discretion by allocating the sale proceeds asit did was reasonable. Nonetheless, given the reasons of my colleague
Binnie J., | will address the issue very briefly. Had | not concluded that the Board lacked jurisdiction, my disposition of
this case would have been the same, as | do not believe the Board met a reasonabl e standard when it exercised its
power.

83 | am not certain how one could conclude that the Board's all ocation was reasonable when it wrongly assumed that
ratepayers had acquired a proprietary interest in the utility's assets because assets were a factor in the rate-setting
process, and, moreover, when it explicitly concluded that no harm would ensue to customers from the sale of the asset.
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In my opinion, when reviewing the substance of the Board's decision, a court must conduct atwo-step analysis: first, it
must determine whether the order was warranted given the role of the Board to protect the customers, (i.e., wasthe
order necessary in the public interest?); and second, if the first question is answered in the affirmative, a court must then
examine the validity of the Board's application of the TransAlta Formula (see para. 12 of these reasons), which refersto
the difference between net book value and original cost, on the one hand, and appreciation in the value of the asset on
the other. For the purposes of this analysis, | view the second step as a mathematical calculation and nothing more. | do
not believe it provides the criteria which guides the Board to determine if it should allocate part of the sale proceedsto
ratepayers. Rather, it merely guides the Board on what to allocate and how to allocateit (if it should do so in the first
place). It is also interesting to note that there is no discussion of the fact that the book value used in the cal culation must
be referable solely to the financia statements of the utility.

84 Inmy view, as| have aready stated, the power of the Board to allocate proceeds does not even arise in this case.
Even by the Board's own reasoning, it should only exercise its discretion to act in the public interest when customers
would be harmed or would face some risk of harm. But the Board was clear: there was no harm or risk of harmin the
present situation (Decision 2002-037; para. 54):

With the continuation of the same level of service at other locations and the acceptance by
customers regarding the relocation, the Board is convinced there should be no impact on the level
of service to customers as aresult of the Sale. In any event, the Board considers that the service
level to customersis a matter that can be addressed and remedied in a future proceeding if
necessary.

After declaring that the customers would not, on balance, be harmed, the Board maintained that, on the basis of the
evidence filed, there appeared to be a cost savings to the customers. There was no legitimate customer interest which
could or needed to be protected by denying approval of the sale, or by making approval conditional on a particular
allocation of the proceeds. Even if the Board had found a possible adverse effect arising from the sale, how could it
allocate proceeds now based on an unquantified future potential 10ss? Moreover, in the absence of any factual basisto
support it, | am also concerned with the presumption of bad faith on the part of ATCO that appears to underlie the
Board's determination to protect the public from some possible future menace. In any case, as mentioned earlier in these
reasons, this determination to protect the public interest is also difficult to reconcile with the actual power of the Board
to prevent harm to ratepayers from occurring by simply refusing to approve the sale of a utility's asset. To that, | would
add that the Board has considerable discretion in the setting of future rates in order to protect the public interest, as|
have already stated.

85 Inconsequence, | am of the view that, in the present case, the Board did not identify any public interest which
required protection and there was, therefore, nothing to trigger the exercise of the discretion to allocate the proceeds of
sale. Hence, notwithstanding my conclusion on the first issue regarding the Board's jurisdiction, | would conclude that
the Board's decision to exercise its discretion to protect the public interest did not meet a reasonable standard.

3. Conclusion

86 ThisCourt'srolein this case has been one of interpreting the enabling statutes using the appropriate interpretive
tools, i.e. context, legidative intention and objective. Going further than required by reading in unnecessary powers of
an administrative agency under the guise of statutory interpretation is not consistent with the rules of statutory
interpretation. It is particularly dangerous to adopt such an approach when property rights are at stake.

87 TheBoard did not have the jurisdiction to all ocate the proceeds of the sale of the utility's asset; its decision did not
meet the correctness standard. Thus, | would dismiss the City's appeal and allow ATCO's cross-appeal, both with costs.
| would also set aside the Board's decision and refer the matter back to the Board to approve the sale of the property
belonging to ATCO, recognizing that the proceeds of the sale belong to ATCO.
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The reasons of McLachlin C.J. and Binnie and Fish JJ. were delivered by

88 BINNIE J.:-- Therespondent ATCO Gas and Pipelines Ltd. ("ATCQ") is part of alarge entrepreneurial company
that directly and through various subsidiaries operates both regulated businesses and unregulated businesses. The
Alberta Energy and Utilities Board (the "Board") believes it not to be in the public interest to encourage utility
companies to mix together the two types of undertakings. In particular, the Board has adopted policiesto discourage
utilities from using their regulated businesses as a platform to engage in land speculation to increase their return on
investment outside the regulatory framework. By awarding part of the profit to the utility (and its shareholders), the
Board rewards utilities for diligence in divesting themselves of assets that are no longer productive, or that could be
more productively employed elsewhere. However, by crediting part of the profit on the sale of such property to the
utility's rate base (i.e. as a set-off to other costs), the Board seeks to dampen any incentive for utilities to skew decisions
in their regulated business to favour such profit taking unduly. Such a balance, in the Board's view, is necessary in the
interest of the public which allows ATCO to operate its utility business as a monopoly. In pursuit of this balance, the
Board approved ATCO's application to sell land and warehousing facilities in downtown Calgary, but denied ATCO's
application to keep for its sharehol ders the entire profit resulting from appreciation in the value of the land, whose cost
of acquisition had formed part of the rate base on which gas rates had been calculated since 1922. The Board ordered
the profit on the sale to be allocated one third to ATCO and two thirds as a credit to its cost base, thereby helping keep
utility rates down, and to that extent benefiting ratepayers.

89 | haveread with interest the reasons of my colleague Bastarache J. but, with respect, | do not agree with his
conclusion. Aswill be seen, the Board has authority under s. 15(3) of the Alberta Energy and Utilities Board Act,
R.S.A. 2000, c. A-17 ("AEUBA™") to impose on the sale "any additional conditions that the Board considers necessary in
the public interest”. Whether or not the conditions of approval imposed by the Board were necessary in the public
interest was for the Board to decide. The Alberta Court of Appeal overruled the Board but, with respect, the Board isin
a better position to assess necessity in thisfield for the protection of the public interest than either that court or this
Court. | would allow the appeal and restore the Board's decision.

l. Analysis
90 ATCO'sargument boils down to the proposition announced at the outset of its factum:

In the absence of any property right or interest and of any harm to the customers arising from the
withdrawal from utility service, there was no proper ground for reaching into the pocket of the
utility. In essence this case is about property rights.

(Respondent's factum, para. 2)

91 For the reasons which follow | do not believe the caseis about property rights. ATCO chose to make its
investment in aregulated industry. The return on investment in the regulated gas industry is fixed by the Board, not the
free market. In my view, the essential issue is whether the Alberta Court of Appeal was justified in limiting what the
Board is allowed to "conside[r] necessary in the public interest".

A. The Board's Satutory Authority

92 Thefirst question is one of jurisdiction. What gives the Board the authority to make the order ATCO complains
about? The Board's answer is threefold. Section 22(1) of the Gas Utilities Act, R.S.A. 2000, c. G-5 ("GUA") providesin
part that "[t]he Board shall exercise agenera supervision over al gas utilities, and the owners of them ...". This, the
Board says, givesit abroad jurisdiction to set policies that go beyond its specific powersin relation to specific
applications, such as rate setting. Of more immediate pertinence, s. 26(2)(d)(i) of the same Act prohibits the regulated
utility from selling, leasing or otherwise encumbering any of its property without the Board's approval. (To the same
effect, see s. 101(2)(d)(i) of the Public Utilities Board Act, R.S.A. 2000, c. P-45.) It is common ground that this restraint
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on alienation of property applies to the proposed sale of ATCO's land and warehouse facilities in downtown Calgary,
and that the Board could, in appropriate circumstances, simply have denied ATCO's application for approval of the sale.
However, the Board was of the view to allow the sale subject to conditions. The Board ruled that the greater power (i.e.
to deny the sale) must include the lesser (i.e. to allow the sale, subject to conditions) (Decision 2002-037, [2002]
A.E.U.B.D. No. 52 (QL), para. 47).

In appropriate circumstances, the Board clearly has the power to prevent a utility from disposing
of its property. In the Board's view it also follows that the Board can approve a disposition
subject to appropriate conditions to protect customer interests.

There is no need to rely on any such implicit power to impose conditions, however. As stated, the Board's explicit
power to impose conditionsisfound in s. 15(3) of the AEUBA, which authorizes the Board to "make any further order
and impose any additional conditions that the Board considers necessary in the public interest”. In Atco Ltd. v. Calgary
Power Ltd., [1982] 2 S.C.R. 557, at p. 576, Estey, J., for the mgjority, stated:

It is evident from the powers accorded to the Board by the legislature in both statutes
mentioned above that the legislature has given the Board a mandate of the widest proportions to
safeguard the public interest in the nature and quality of the service provided to the community
by the public utilities. [Emphasis added.]

Thelegidature saysin s. 15(3) that the conditions are to be what the Board considers necessary. Of course, the
discretionary power to impose conditions thus granted is not unlimited. It must be exercised in good faith for its
intended purpose: C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 S.C.R. 539, 2003 SCC 29. ATCO saysthe Board
overstepped even these generous limits. In ATCO's submission:

Deployment of the asset in utility service does not create or transfer any legal or equitable rights
in that property for ratepayers. Absent any such interest, any taking such as ordered by the Board
is confiscatory.

(Respondent's factum, para. 38)

In my view, however, the issue before the Board was how much profit ATCO was entitled to earn on itsinvestment in a
regulated utility.

93 ATCO arguesin the aternative that the Board engaged in impermissible "retroactive rate making". But Albertais
an "original cost" jurisdiction, and no one suggests that the Board's original cost rate making during the 80-plus years
thisinvestment has been reflected in ATCO's ratebase was wrong. The Board proposed to apply a portion of the
expected profit to future rate making. The effect of the order is prospective, not retroactive. Fixing the going-forward
rate of return aswell as general supervision of "all gas utilities, and the owners of them" were matters squarely within
the Board's statutory mandate.

B. The Board's Decision

94 ATCO argues that the Board's decision should be seen as a stand-al one decision divorced from its rate making
responsibilities. However, | do not agree that the hearing under s. 26 of the GUA can be isolated in this way from the
Board's general regulatory responsibilities. ATCO arguesin its factum that

... the subject application by [ATCO] to the Board did not concern or relate to arate application,
and the Board was not engaged in fixing rates (if that could provide any justification, whichis
denied).
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(Respondent's factum, para. 98)

95 It seemsthe Board proceeded with the s. 26 approval hearing separately from arate setting hearing firstly because
ATCO framed the proceeding in that way and secondly because thisis the procedure approved by the Alberta Court of
Appeal in TransAlta Utilities Corp. v. Public Utilities Board (Alta.) (1986), 68 A.R. 171. That case (which | will refer
to as TransAlta (1986)) is aleading Alberta authority dealing with the allocation of the gain on the disposal of utility
assets and the source of what is called the TransAlta Formula applied by the Board in this case. Kerans J.A. had thisto
say, at p. 174.

| observe parenthetically that | now appreciate that it suits the convenience of everybody involved
to resolve issues of this sort, if possible, before a general rate hearing so as to lessen the burden
on that already complex procedure.

96 Given this encouragement from the Alberta Court of Appeal, | would place little significance on ATCO's
procedural point. Aswill be seen, the Board's ruling is directly tied into the setting of general rates because two thirds of
the profit is taken into account as an offset to ATCO's costs from which its revenue requirement is ultimately derived.
As stated, ATCO's profit on the sale of the Calgary property will be a current (not historical) receipt and, if the Board
has its way, two thirds of it will be applied to future (not retroactive) rate making.

97 Thes. 26 hearing proceeded in two phases. The Board first determined that it would not deny its approval to the
proposed sale as it met a"no-harm test" devised over the years by Board practice (it is not to be found in the statutes)
(Decision 2001-78). However, the Board linked its approval to subsequent consideration of the financial ramifications,
asthe Board itself noted (Decision 2002-037):

The Board approved the Sale in Decision 2001-78 based on evidence that customers did not
object to the Sale [and] would not suffer areduction in services nor would they be exposed to the
risk of financial harm as a result of the Sale that could not be examined in a future proceeding.
On that basis the Board determined that the no-harm test had been satisfied and that the Sale
could proceed. [Emphasis added; para. 13.]

98 Ineffect, ATCO ignoresthe italicized words. It argues that the Board was functus after the first phase of its
hearing. However, ATCO itself had agreed to the two-phase procedure, and indeed the second phase was devoted to
ATCO's own application for an allocation of the profits on the sale.

99 Inthe second phase of the s. 26 approval hearing, the Board allocated one third of the net gain to ATCO and two
thirds to the rate base (which would benefit ratepayers). The Board spelled out why it considered these conditionsto be
necessary in the public interest. The Board explained that it was necessary to balance the interests of both shareholders
and ratepayers within the framework of what it called "the regulatory compact” (Decision 2002-037, at para. 44). In the
Board's view:

@ there ought to be a balancing of the interests of the ratepayers and the owners of the utility;

(b) decisions made about the utility should be driven by both parties’ interests;

(© to award the entire gain to the ratepayers would deny the utility an incentive to increase its
efficiency and reduce its costs; and

(d) to award the entire gain to the utility might encourage speculation in non-depreciable property or
motivate the utility to identify and dispose of properties which have appreciated for reasons other
than the best interest of the regulated business.

100 For purposes of thisappedl, it isimportant to set out the Board's policy reasonsin its own words:

To award the entire net gain on the land and buildings to the customers, while beneficial
to the customers, could establish an environment that may deter the process wherein the company
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continually assesses its operation to identify, evaluate, and select options that continually increase
efficiency and reduce costs.

Conversely, to award the entire net gain to the company may establish an environment

where a regulated utility company might be moved to speculate in non-depreciable property or
result in the company being motivated to identify and sell existing properties where appreciation

has already occurred.

The Board believes that some method of balancing both parties' interests will result in
optimization of business objectives for both the customer and the company. Therefore, the Board
considers that sharing of the net gain on the sale of the land and buildings collectively in
accordance with the TransAlta Formulais equitable in the circumstances of this application and is
consistent with past Board decisions. [Emphasis added; paras. 112-14.]

101 The Court was advised that the two-third share allocated to ratepayers would beincluded in ATCO's rate
calculation to set off against the costs included in the rate base and amortized over a number of years.

C. Sandard of Review

102 The Court's modern approach to this vexed question was recently set out by McLachlin C.J.in Dr. Q v. College
of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, at para. 26:

In the pragmatic and functional approach, the standard of review is determined by
considering four contextual factors - the presence or absence of a privative clause or statutory
right of appeal; the expertise of the tribunal relative to that of the reviewing court on theissuein
guestion; the purposes of the legislation and the provision in particular; and, the nature of the
question - law, fact, or mixed law and fact. The factors may overlap. The overall aim isto discern
legidative intent, keeping in mind the constitutional role of the courts in maintaining the rule of
law.

103 | do not propose to cover the ground already set out in the reasons of my colleague Bastarache J. We agree that
the standard of review on matters of jurisdiction is correctness. We also agree that the Board's exercise of itsjurisdiction
callsfor greater judicial deference. Appeals from the Board are limited to questions of law or jurisdiction. The Board
knows a great deal more than the courts about gas utilities, and what limitsit is necessary to impose "in the public
interest” on their dealings with assets whose cost is included in the rate base. Moreover, it is difficult to think of a
broader discretion than that conferred on the Board to "impose any additional conditions that the Board considers
necessary in the public interest”. The identification of a subjective discretion in the decision maker (“the Board
considers necessary"), the expertise of that decision maker and the nature of the decision to be made ("in the public
interest"), in my view, call for the most deferential standard, patent unreasonabl eness.

104 Asto the phrase "the Board considers necessary”, Martland J. stated in Calgary Power Ltd. v. Copithorne, [1959]
S.C.R. 24, a p. 34

The question as to whether or not the respondent's lands were "necessary” is not one to be
determined by the Courtsin this case. The question is whether the Minister "deemed” them to be
necessary.

Seealso D. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in Canada (loose-leaf ed.), vol. 1, at
para. 14:2622: "Objective" and "Subjective’ Grants of Discretion.
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105 The expert qualifications of aregulatory Board are of "utmost importance in determining the intention of the
legislator with respect to the degree of deference to be shown to atribunal's decision in the absence of afull privative
clause", as stated by Sopinka J. in United Brotherhood of Carpenters and Joiners of America, Local 579 v. Bradco
Construction Ltd., [1993] 2 S.C.R. 316, at p. 335. He continued:

Even where the tribunal's enabling statute provides explicitly for appellate review, as was the
case in Bell Canada v. Canada (Canadian Radio-Television and Telecommunications
Commission), [1989] 1 S.C.R. 1722], it has been stressed that deference should be shown by the
appellate tribunal to the opinions of the specialized lower tribunal on matters squarely within its
jurisdiction.

(This dictum was cited with approval in Pezimv. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557, at
p. 592.)

106 A regulatory power to be exercised "in the public interest” necessarily involves accommodation of conflicting
economic interests. It has long been recognized that what is "in the public interest" is not really a question of law or fact
but isan opinion. In TransAlta (1986), the Alberta Court of Appeal (at para. 24) drew a parallel between the scope of
the words "public interest” and the well-known phrase "public convenience and necessity” in its citation of Memorial
Gardens Association (Canada) Ltd. v. Colwood Cemetery Co., [1958] S.C.R. 353, where this Court stated, at p. 357:

[T]he question whether public convenience and necessity requires a certain action is not one of
fact. It is predominantly the formulation of an opinion. Facts must, of course, be established to
justify adecision by the Commission but that decision is one which cannot be made without a
substantial exercise of administrative discretion. In delegating this administrative discretion to the
Commission the Legislature has delegated to that body the responsibility of deciding, in the
public interest, ... [Emphasis added.]

107 This passage reiterated the dictum of Rand J. in Union Gas Co. of Canada v. Sydenham Gas and Petroleum Co.,
[1957] S.C.R. 185, at p. 190:

It was argued, and it seems to have been the view of the Court, that the determination of public
convenience and necessity was itself a question of fact, but with that | am unableto agree: it is
not an objective existence to be ascertained; the determination is the formulation of an opinion, in
this case, the opinion of the Board and of the Board only. [Emphasis added.]

108 Of course even such a broad power is not untrammelled. But to say that such a power is capable of abuse does
not lead to the conclusion that it should be truncated. | agree on this point with Reid J. (co-author of R. F. Reid and H.
David, Administrative Law and Practice (2nd ed. 1978), and co-editor of P. Anisman and R. F. Reid, Administrative
Law Issues and Practice (1995)) who wrote in Re C.T.C. Dealer Holdings Ltd. and Ontario Securities Commission
(1987), 59 O.R. (2d) 79 (Div. Ct.), in relation to the powers of the Ontario Securities Commission, at p. 97:

... when the Commission has acted bona fide, with an obvious and honest concern for the public
interest, and with evidence to support its opinion, the prospect that the breadth of its discretion
might someday tempt it to place itself above the law by misusing that discretion is not something
that makes the existence of the discretion bad per se, and requires the decision to be struck down.

(The C.T.C. Dealer Holdings decision was referred to with apparent approval by this Court in Committee for the Equal
Treatment of Asbestos Minority Shareholdersv. Ontario (Securities Commission), [2001] 2 S.C.R. 132, 2001 SCC 37,
at para. 42.)

109 "Patent unreasonableness’ isahighly deferential standard:
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A correctness approach means that there is only one proper answer. A patently unreasonable one
means that there could have been many appropriate answers, but not the one reached by the
decision maker.

(C.U.P.E,, at para. 164)

110 Having said all that, in my view nothing much turns on the result on whether the proper standard in that regard is
patent unreasonableness (as | view it) or ssmple reasonableness (as my colleague seesit). Aswill be seen, the Board's
response is well within the range of established regulatory opinions. Hence, even if the Board's conditions were subject
to the less deferential standard, | would find no cause for the Court to interfere.

D. Did the Board Have Jurisdiction to Impose the Conditions It Did on the Approval Order "In the
Public Interest"?

111 ATCO saysthe Board had no jurisdiction to impose conditions that are "confiscatory"”. Framing the question in
this way, however, assumes the point in issue. The correct point of departureis not to assume that ATCO is entitled to
the net gain and then ask if the Board can confiscate it. ATCO's investment of $83,000 was added in incrementsto its
regulatory cost base as the land was acquired from time to time between 1922 and 1965. It isin the nature of aregulated
industry that the question of what is ajust and equitable return is determined by a board and not by the vagaries of the
speculative property market.

112 | do not think the legal debate is assisted by talk of "confiscation". ATCO is prohibited by statute from disposing
of the asset without Board approval, and the Board has statutory authority to impose conditions on its approval. The
issue thus necessarily turns not on the existence of the jurisdiction but on the exercise of the Board's jurisdiction to
impose the conditionsthat it did, and in particular to impose a shared allocation of the net gain.

E. Did the Board Improperly Exercise the Jurisdiction it Possessed to Impose Conditions the Board
Considered "Necessary in the Public Interest"?

113 Thereisno doubt that there are many approaches to "the public interest". Which approach the Board adoptsis
largely (and inherently) a matter of opinion and discretion. While the statutory framework of utilities regulation varies
from jurisdiction to jurisdiction, and practice in the United States must be read in light of the constitutional protection of
property rightsin that country, nevertheless Alberta's grant of authority to its Board is more generous than most. ATCO
concedes that its "property” claim would have to give way to a contrary legidative intent, but ATCO says such intent
cannot be found in the statutes.

114 Most if not all regulators face the problem of how to allocate gains on property whose original cost isincluded in
the rate base but is no longer required to provide the service. There is awealth of regulatory experience in many
jurisdictions that the Board is entitled to (and does) have regard to in formulating its policies. Striking the correct
balance in the allocation of gains between ratepayers and investors is a common preoccupation of comparable boards
and agencies:

First, it prevents the utility from degrading the quality, or reducing the quantity, of the regul ated
service so asto harm consumers. Second, it ensures that the utility maximizes the aggregate
economic benefits of its operations, and not merely the benefits flowing to some interest group or
stakeholder. Third, it specifically seeks to prevent favouritism toward investors to the detriment
of ratepayers affected by the transaction.

("The Efficient Allocation of Proceeds from a Utility's Sale of Assets”, by P. W. MacAvoy and J.
G. Sidak (2001) 22 Energy L.J. 233, at p. 234)
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115 The concern with which Canadian regulators view utilities under their jurisdiction that are speculatinginland is
not new. In Re Consumers Gas Co. (1976), E.B.R.O. 341-I, the Ontario Energy Board considered how to deal with a
rea estate profit on land which was disposed of at an after-tax profit of over $2 million. The Board stated:

The Station "B" property was not purchased by Consumers' for land speculation but was
acquired for utility purposes. Thisinvestment, while non-depreciable, was subject to interest
charges and risk paid for through revenues and, until the gas manufacturing plant became
obsolete, disposal of the land was not a feasible option. If, in such circumstances, the Board were
to permit real estate profit to accrue to the shareholders only, it would tend to encourage real
estate speculation with utility capital. In the Board's opinion, the shareholders and the ratepayers
should share the benefits of such capital gains. [Emphasis added; para. 326.]

116 Some U.S. regulators also consider it good regulatory policy to allocate part or all of the profit to offset costsin
the rate base. In Re Boston Gas Company (1982), 49 P.U.R. 4th 1 (Mass. D.P.U.), the regulator allocated a gain on the
sale of land to ratepayers, stating:

The company and its shareholders have received a return on the use of these parcels while they
have been included in rate base, and are not entitled to any additional return as a result of their
sale. To hold otherwise would be to find that a regulated utility company may speculate in
nondepreciable utility property and, despite earning a reasonable rate of return from its customers
on that property, may also accumulate awindfall through its sale. We find thisto be an
uncharacteristic risk/reward situation for aregulated utility to be in with respect to its plant in
service. [Emphasis added.]

117 Canadian regulators other than the Board are also concerned with the prospect that decisions of utilitiesin their
regulated business may be skewed under the undue influence of prospective profits on land sales. In Re Consumers Gas
Co. (1991), E.B.R.O. 465, the Ontario Energy Board determined that a $1.9 million gain on sale of land should be
divided equally between shareholders and ratepayers. It held that

... the allocation of 100 percent of the profit from land sales to either the shareholders or the
ratepayers might diminish the recognition of the valid concerns of the excluded party. For
example, the timing and intensity of land purchase and sales negotiations could be skewed to
favour or disregard the ultimate beneficiary (para. 3.3.8).

118 TheBoard's principle of dividing the gain between investors and ratepayersis consistent, aswell, with Re
Natural Resource Gas Ltd., RP-2002-0147; EB-2002-0446, in which the Ontario Energy Board addressed the allocation
of aprofit on the sale of land and buildings and again stated:

The Board finds that it is reasonable in the circumstances that the capital gains be shared
equally between the Company and its customers. In making this finding the Board has considered
the non-recurring nature of this transaction (para. 45).

119 Thewide variety of regulatory treatment of such gains was noted by Kerans J.A. in TransAlta (1986), at pp.
175-76, including Re Boston Gas Co. mentioned earlier. In TransAlta (1986), the Board characterized TransAlta's gain
on the disposal of land and buildings included in its Edmonton "franchise”" as "revenue" within the meaning of the
Hydro and Electric Energy Act, R.S.A. 1980, c. H-13. (The case therefore did not deal with the power to impose
conditions "the Board considers necessary in the public interest”.) Kerans JA. said (at p. 176):

| do not agree with the Board's decision for reasons later expressed, but it would be
fatuous to deny that its interpretation [of the word "revenue"] is one which the word can
reasonably bear.
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Kerans JA. went on to find that in that case "[t]he compensation was, for all practical purposes, compensation for loss
of franchise” (p. 180) and on that basis the gain in these "unique circumstances' (p. 179) could not, as a matter of law,
be characterized as revenue, i.e. applying a correctness standard. The range of regulatory practice on the "gains on sale”
issue was similarly noted by Goldie J.A. in Yukon Energy Corp. v. Utilities Board (1996), 74 B.C.A.C. 58; 121 W.A.C.
58 (Y.C.A)), at para. 85.

120 A survey of recent regulatory experience in the United States reveal s the wide variety of treatment in that country
of gains on the sale of undepreciated land. The range includes proponents of ATCO's preferred alocation as well as
proponents of the solution adopted by the Board in this case:

Some jurisdictions have concluded that as a matter of equity, shareholders alone should
benefit from any gain realized on appreciated real estate, because ratepayers generally pay only
for taxes on the land and do not contribute to the cost of acquiring the property and pay no
depreciation expenses. Under this analysis, ratepayers assume no risk for losses and acquire no
legal or equitable interest in the property, but rather pay only for the use of the land in utility
service.

Other jurisdictions claim that ratepayers should retain some of the benefits associated with
the sale of property dedicated to utility service. Those jurisdictions that have adopted an equitable
sharing approach agree that areview of regulatory and judicial decisions on the issue does not
reveal any general principle that requires the allocation of benefits solely to shareholders; rather,
the cases show only ageneral prohibition against sharing benefits on the sale property that has
never been reflected in utility rates.

(P. S. Cross, "Rate Treatment of Gain on Sale of Land: Ratepayer Indifference, A New
Standard?' (1990), Public Utilities Fortnightly 44, at p. 44)

Regulatory opinion in the United States favourable to the solution adopted here by the Board isillustrated by Re
Arizona Public Service Co. (1988), 91 P.U.R. 4th 337, 1988 WL 391394 (Ariz. C.C.):

To the extent any general principles can be gleaned from the decisions in other jurisdictions they
are: (1) the utility's stockholders are not automatically entitled to the gains from all sales of utility
property; and (2) ratepayers are not entitled to al or any part of again from the sale of property
which has never been reflected in the utility's rates.

121  Assets purchased with capital reflected in the rate base come and go, but the utility itself endures. What was done
by the Board in this case is quite consistent with the "enduring enterprise” theory espoused, for example, in Re Southern
California Water Co. (1992), 43 C.P.U.C. 2d 596, 1992 WL 584058. In that case, Southern California Water had asked
for approval to sell an old headquarters building and the issue was how to allocate its profits on the sale. The
Commission held:

Working from the principle of the "enduring enterprise”, the gain-on-sale from this transaction
should remain within the utility's operations rather than being distributed in the short run directly
to either ratepayers or shareholders. The "enduring enterprise” principle, is neither novel nor
radical. It was clearly articulated by the Commission in its seminal 1989 policy decision on the
issue of gain-on-sale, D. 89-07-016, 32 Cal. P.U.C. 2d 233 (Redding). Simply stated, to the extent
that a utility realizes a gain-on-sale from the liquidation of an asset and replaces it with another
asset or obligation while at the same time its responsibility to serveits customersis neither
relieved nor reduced, then any gain-on-sale should remain within the utility's operation.
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122 Inmy view, neither the Alberta statutes nor regulatory practice in Alberta and elsewhere dictates the answer to
the problems confronting the Board. It would have been open to the Board to allow ATCO's application for the entire
profit. But the solution it adopted was quite within its statutory authority and does not call for judicial intervention.

F. ATCO's Arguments

123  Most of ATCO's principal submissions have already been touched on but | will repeat them here for

convenience. ATCO does not really dispute the Board's ability to impose conditions on the sale of land. Rather, ATCO
says that what the Board did here violates a number of basic legal protections and principles. It asks the Court to clip the
Board'swings.

124  Firstly, ATCO saysthat customers do not acquire any proprietary right in the company's assets. ATCO, rather
than its customers, originally purchased the property, held title to it, and therefore was entitled to any gain onits sale.
An dlocation of profit to the customers would amount to a confiscation of the corporation's property.

125 Secondly, ATCO saysits retention of 100% of the gain has nothing to do with the so-called "regulatory
compact”. The gas customers paid what the Board regarded over the years as afair price for safe and reliable service.
That iswhat the ratepayers got and that is all they were entitled to. The Board's allocation of part of the profit to the
ratepayers amounts to impermissible "retroactive" rate setting.

126  Thirdly, utilities are not entitled to include in the rate base an amount for depreciation on land and ratepayers
have therefore not repaid ATCO any part of ATCO's original cost, let alone the present value. The treatment accorded
gain on sales of depreciated property therefore does not apply.

127  Fourthly, ATCO complains that the Board's solution is asymmetrical. Ratepayers are given part of the benefit of
an increase in land values without, in afalling market, bearing any part of the burden of losses on the disposition of
land.

128 Inmy view, these are all arguments that should be (and were) properly directed to the Board. There are indeed
precedents in the regulatory field for what ATCO proposes, just as there are precedents for what the ratepayers
proposed. It was for the Board to decide what conditions in these particular circumstances were necessary in the public
interest. The Board's solution in this case is well within the range of reasonable options, as | will endeavour to
demonstrate.

1. The Confiscation Issue

129 Initsfactum, ATCO saysthat "[t]he property belonged to the owner of the utility and the Board's proposed
distribution cannot be characterized otherwise than as being confiscatory” (respondent's factum, para. 6). ATCO's
argument overlooks the obvious difference between investment in an unregulated business and investment in a
regulated utility where the regulator sets the return on investment, not the market place. In Re Southern California Gas
Co. (1990), 38 C.P.U.C. 2d 166, 118 P.U.R. 4th 81, 1990 WL 488654 (" SoCol Gas"), the regulator pointed out:

In the non-utility private sector, investors are not guaranteed to earn afair return on such sunk
investment. Although shareholders and bondholders provide the initial capital investment, the
ratepayers pay the taxes, maintenance, and other costs of carrying utility property in rate base
over the years, and thus insulate utility investors from the risk of having to pay those costs.
Ratepayers also pay the utility afair return on property (including land) whileit isin rate base,
compensate the utility for the diminishment of the value of its depreciable property over time
through depreciation accounting, and bear the risk that they must pay depreciation and areturn on
prematurely retired rate base property.

(It is understood, of course, that the Board does not appropriate the actual proceeds of sale. What happensis that an
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amount equivalent to two-thirds of the profit isincluded in the calculation of ATCO's current cost base for rate making
purposes. In that way, there isanotional distribution of the benefit of the gain amongst the competing stakehol ders.)

130 ATCO'sargument isfrequently asserted in the United States under the flag of constitutional protection for
"property”. Constitutional protection has not however prevented allocation of all or part of such gainsto the U.S.
ratepayers. One of the leading U.S. authoritiesis Democratic Central Committee of the District of Columbia v.
Washington Metropolitan Area Transit Commission, 485 F.2d 786 (D.C. Cir. 1973). In that case, the assets at issue
were parcels of real estate which had been employed in mass transit operations but which were no longer needed when
the transit system converted to buses. The regulator awarded the profit on the appreciated land values to the

sharehol ders but the Court of Appeals reversed the decision, using language directly applicableto ATCO's
"confiscation" argument:

We perceive no impediment, constitutional or otherwise, to recognition of a ratemaking
principle enabling ratepayers to benefit from appreciations in value of utility properties accruing
whilein service. We believe the doctrinal consideration upon which pronouncements to the
contrary have primarily rested haslost all present-day vitality. Underlying these pronouncements
isabasic legal and economic thesis - sometimes articulated, sometimesimplicit - that utility
assets, though dedicated to the public service, remain exclusively the property of the utility's
investors, and that growth in value is an inseparable and inviolate incident of that property
interest. The precept of private ownership historically pervading our jurisprudence led naturally
to such athesis, and early decisionsin the ratemaking field lent some support to it; if still viable,
it strengthens the investor's claim. We think, however, after careful exploration, that the
foundations for that approach, and the conclusion it seemed to indicate, have long since eroded
away (p. 800).

The court's reference to "pronouncements” which have "lost al present-day vitality" likely includes Board of Public
Utility Commissionersv. New York Telephone Co., 271 U.S. 23 (1926), a decision relied upon in this case by ATCO. In
that case, the Supreme Court of the United States said (at p. 31):

Customers pay for service, not for the property used to render it. Their payments are not
contributions to depreciation or other operating expenses or to capital of the company. By paying
bills for service they do not acquire any interest, legal or equitable, in the property used for their
convenience or in the funds of the company. Property paid for out of moneys received for service
belongs to the company just as does that purchased out of proceeds of its bonds and stock.

In that case, the regulator belatedly concluded that the level of depreciation allowed the New Y ork Telephone Company
had been excessive in past years and sought to remedy the situation in the current year by retroactively adjusting the
cost base. The court held that the regulator had no power to re-open past rates. The financial fruits of the regulator's
errorsin past years now belonged to the company. That is not this case. No one contends that the Board's prior rates,
based on ATCO's original investment, were wrong. In 2001, when the matter came before the Board, the Board had
jurisdiction to approve or not approve the proposed sale. It was not a done deal. The receipt of any profit by ATCO was
prospective only. As explained in Re Arizona Public Service Co.:

In New Y ork Telephone, the issue presented was whether a state regulatory commission could
use excessive depreciation accruals from prior years to reduce rates for future service and thereby
set rates which did not yield ajust return. ... the Court simply reiterated and provided the reasons
for aratemaking truism: rates must be designed to produce enough revenue to pay current
[reasonable] operating expenses and provide afair return to the utility's investors. If it turns out
that, for whatever reason, existing rates have produced too much or too little income, the past is
past. Rates are raised or lowered to reflect current conditions; they are not designed to pay back

past excessive profits or recoup past operating losses. In contrast, the issue in this proceeding is
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whether for ratemaking purposes a utility's test year income from sales of utility service can
include itsincome from sales of utility property. The United States Supreme Court's decision in
New Y ork Telephone does not address that issue. [Emphasis added.]

131 Morerecently, the allocation of gain on sale was addressed by the California Public Utilities Commissionin
SoCalGas. In that case, as here, the utility (SoCalGas) wished to sell land and buildings located (in that case) in
downtown Los Angeles. The Commission apportioned the gain on sale between the shareholders and the ratepayers,
concluding that:

We believe that the issue of who owns the utility property providing utility service has
become ared herring in this case, and that ownership alone does not determine who is entitled to
the gain on the sale of the property providing utility service when it isremoved from rate base
and sold.

132 ATCO arguesin its factum that ratepayers "do not acquire any interest, legal or equitable, in the property used to
provide the service or in the funds of the owner of the utility" (para. 2). In SoCalGas, the regulator disposed of this
point as follows:

No one seriously argues that ratepayers acquire title to the physical property assets used to
provide utility service; DRA [Division of Ratepayer Advocates| argues that the gain on sale
should reduce future revenue requirements not because ratepayers own the property, but rather
because they paid the costs and faced the risks associated with that property whileit wasin rate
base providing public service.

This"risk" theory appliesin Alberta aswell. Over the last 80 years, there have been wild swingsin Albertarea estate,
yet through it al, in bad times and good, the ratepayers have guaranteed ATCO ajust and equitable return on its
investment in this land and these buildings.

133 Thenotion that the division of risk justifies a division of the net gain was also adopted by the regulator in
SoCalGas:

Although the shareholders and bondhol ders provided the initial capital investment, the ratepayers
paid the taxes, maintenance, and other costs of carrying the land and buildingsin rate base over
the years, and paid the utility afair return on its unamortized investment in the land and buildings
while they were in rate base.

In other words, even in the United States, where property rights are constitutionally protected, ATCO's " confiscation”
point is rejected as an oversimplification.

134 My point is not that the Board's allocation in this case is necessarily correct in all circumstances. Other regulators
have determined that the public interest requires a different allocation. The Board proceeds on a " case-by-case" basis.
My point ssimply is that the Board's response in this case cannot be considered "confiscatory” in any proper use of the
term, and is well within the range of what are regarded in comparable jurisdictions as appropriate regul atory responses
to the allocation of the gain on sale of land whose original investment has been included by the utility itself initsrate
base. The Board's decision is protected by a deferential standard of review and in my view it should not have been set
aside.

2. The Regulatory Compact

135 TheBoard referred inits decision to the "regulatory compact” which is aloose expression suggesting that in
exchange for a statutory monopoly and receipt of revenue on a cost plus basis, the utility accepts limitations on its rate
of return and its freedom to do as it wishes with property whose cost is reflected in its rate base. This was expressed in
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the Washington Metropolitan Area Transit case by the U.S. Court of Appeals asfollows (at p. 806):

The ratemaking process involves fundamentally "a balancing of the investor and the
consumer interests." Theinvestor'sinterest liesin the integrity of hisinvestment and afair
opportunity for areasonable return thereon. The consumer'sinterest liesin governmental
protection against unreasonable charges for the monopolistic service to which he subscribes. In
terms of property value appreciations, the balance is best struck at the point at which the interests
of both groups receive maximum accommaodation.

136 ATCO considersthat the Board's allocation of profit violated the regulatory compact not only becauseitis
confiscatory but because it amounts to "retroactive rate making". In Northwestern Utilities Ltd. v. City of Edmonton,
[1979] 1 S.C.R. 684, Estey J. stated, at p. 691:

It is clear from many provisions of The Gas Utilities Act that the Board must act prospectively
and may not award rates which will recover expenses incurred in the past and not recovered
under rates established for past periods.

137 Assdtated earlier, the Board in this case was addressing a prospective receipt and allocated two thirds of itto a
prospective (not retroactive) rate making exercise. Thisis consistent with regulatory practice, asisillustrated by New
York Water Service Corp. v. Public Service Commission, 208 N.Y.S. 2d 587 (1960). In that case, a utility commission
ruled that gains on the sale of real estate should be taken into account to reduce rates annually over the following period
of 17 years (p. 864):

If land is sold at a profit, it isrequired that the profit be added to, i.e., "credited to", the
depreciation reserve, so that there is a corresponding reduction of the rate base and resulting
return.

The regulator's order was upheld by the New Y ork State Supreme Court (Appellate Division).

138 Morerecently, in Re Compliance with the Energy Policy Act of 1992 (1995), 62 C.P.U.C. 2d 517, WL 768628,
the regulator commented:

... wefound it appropriate to alocate the principal amount of the gain to offset future costs of
headquarters facilities, because ratepayers had borne the burden of risks and expenses while the
property wasin ratebase. At the same time, we found that it was equitable to allocate a portion of
the benefits from the gain-on-sale to shareholdersin order to provide a reasonable incentive to the
utility to maximize the proceeds from selling such property and compensate shareholders for any
risks borne in connection with holding the former property.

139 Theemphasisin al these casesis on balancing the interests of the shareholders and the ratepayers. Thisis
perfectly consistent with the "regulatory compact” approach reflected in the Board doing what it did in this case.

3. Land as aNon-Depreciable Asset

140 The Alberta Court of Appeal drew adistinction between gains on sale of land, whose original cost is not
depreciated (and thusis not repaid in increments through the rate base) and depreciated property such as buildings
where the rate base does include a measure of capital repayment and which in that sense the ratepayers have "paid for".
The Alberta Court of Appeal held that the Board was correct to credit the rate base with an amount equivalent to the
depreciation paid in respect of the buildings (this is the subject matter of ATCO's cross-appeal). Thus in this case, the
land was still carried on ATCO's books at its original price of $83,720 whereas the original $596,591 cost of the
buildings had been depreciated through the rates charged customers to a net book value of $141,525.



Page 38

141 Regulatory practice shows that many (not all) regulators also do not accept the distinction (for this purpose)
between depreciable and non-depreciable assets. In Re Boston Gas Co. for example (cited in TransAlta (1986), at p.
176), the regulator held:

... the company's ratepayers have been paying areturn on this land as well as al other costs
associated with its use. The fact that land is a nondepreciable asset because its useful value is not
ordinarily diminished through use is, we find, irrelevant to the question of who is entitled to the
proceeds on the sales of thisland.

142 In SoCalGas, aswell, the Commission declined to make a distinction between the gain on sale of depreciable, as
compared to non-depreciable, property, stating "We see little reason why land sales should be treated differently." The
decision continued:

In short, whether an asset is depreciated for ratemaking purposes or not, ratepayers commit to
paying areturn on its book value for aslong asit is used and useful. Depreciation simply
recognizes the fact that certain assets are consumed over a period of utility service while others

are not. The basic relationship between the utility and its ratepayers is the same for depreciable
and non-depreciable assets. [Emphasis added.]

143 In ReCalifornia Water Service Co. (1996), 66 C.P.U.C. 2d 100, 1996 WL 293205, the regulator commented that:

Our decisions generally find no reason to treat gain on the sale of nondepreciable property, such
as bare land, different[ly] than gains on the sale of depreciable rate base assets and land in PHFU
[plant held for future use].

144 Again, my point is not that the regulator must reject any distinction between depreciable and non-depreciable
property. Simply, my point isthat the distinction does not have the controlling weight as contended by ATCO. In
Alberta, it is up to the Board to determine what allocations are necessary in the public interest as conditions of the
approval of sale. ATCO's attempt to limit the Board's discretion by reference to various doctrine is not consistent with
the broad statutory language used by the Alberta legislature and should be rejected.

4, Lack of Reciprocity

145 ATCO arguesthat the customers should not profit from arising market because if the land loses valueit is
ATCO, and not the ratepayers, that will absorb the loss. However, the material put before the Court suggests that the
Board takes into account both gains and losses. In the following decisions the Board stated, repeated, and repeated
again its "general rule" that

... the Board considers that any profit or loss (being the difference between the net book value of
the assets and the sale price of those assets) resulting from the disposal of utility assets should
accrue to the customers of the utility and not to the owner of the utility. [Emphasis added.]

(See TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E84116, at p. 17; TransAlta Utilities Corp. (1984),
Alta P.U.B. Decision No. E84115, at p. 12; Re Gas Utilities Act and Public Utilities Board Act, (1984), Alta. P.U.B.
Decision No. E84113, at p. 23.)

146 In Alberta Gover nment Telephones, the Board reviewed a number of regulatory approaches (including Re Boston
Gas Co., previously mentioned) with respect to gains on sale and concluded with respect to its own practice, at p. 12:

The Board is aware that it has not applied any consistent formula or rule which would
automatically determine the accounting procedure to be followed in the treatment of gains or
losses on the disposition of utility assets. The reason for thisis that the Board's determination of
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what isfair and reasonable rests on the merits or facts of each case.

147 ATCO's contention that it alone is burdened with the risk on land that declines in value overlooks the fact that in
afalling market, the utility continues to be entitled to arate of return on its original investment even if the market value
at thetimeis substantially less than its original investment. As pointed out in SoCal Gas:

If the land actually does depreciate in value below its original cost, then one view could be that
the steady rate of return [the ratepayers] have paid for the land over time has actually
overcompensated investors. Thus, thereis symmetry of risk and reward associated with rate base
land just as there is with regard to depreciable rate base property.

Il. Conclusion

148 Insummary, s. 15(3) of the AEUBA authorized the Board in dealing with ATCO's application to approve the
sale of the subject land and buildings to "impose any additional conditions that the Board considers necessary in the
public interest”. In the exercise of that authority, and having regard to the Board's "general supervision over all gas
utilities, and the owners of them" (GUA, s. 22(1)), the Board made an allocation of the net gain for the public policy
reasons which it articulated in its decision. Perhaps not every regulator and not every jurisdiction would exercise the
power in the same way, but the allocation of the gain on an asset ATCO sought to withdraw from the rate base was a
decision the Board was mandated to make. It is not for the Court to substitute its own view of what is "necessary in the
public interest”.

I1. Disposition

149 | would allow the appeal, set aside the decision of the Alberta Court of Appeal, and restore the decision of the
Board, with coststo the City of Calgary both in this Court and in the court below. ATCO's cross-appeal should be
dismissed with costs.

P —_—

APPENDIX
Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17
[Jurisdiction]

13 All matters that may be dealt with by the ERCB or the PUB under any enactment or as otherwise provided by law
shall be dealt with by the Board and are within the exclusive jurisdiction of the Board.

[Powers of the Board)]

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and privileges of the ERCB and
the PUB that are granted or provided for by any enactment or by law.

(2) In any case where the ERCB, the PUB or the Board may act in response to an application, complaint, direction,
referral or request, the Board may act on its own initiative or motion.

(3) Without restricting subsection (1), the Board may do all or any of the following:

@ make any order that the ERCB or the PUB may make under any enactment;
(b) with the approval of the Lieutenant Governor in Council, make any order that the ERCB
may, with the approval of the Lieutenant Governor in Council, make under any
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enactment;

(© with the approval of the Lieutenant Governor in Council, make any order that the PUB
may, with the approval of the Lieutenant Governor in Council, make under any
enactment;

(d) with respect to an order made by the Board, the ERCB or the PUB in respect of matters
referred to in clauses (a) to (c), make any further order and impose any additional
conditions that the Board considers necessary in the public interest;

(e make an order granting the whole or part only of the relief applied for;

® where it appears to the Board to be just and proper, grant partial, further or other relief in
addition to, or in substitution for, that applied for as fully and in all respects asif the
application or matter had been for that partial, further or other relief.

[Appeals]

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a question of jurisdiction or on
aquestion of law.

(2) Leave to appeal may be obtained from ajudge of the Court of Appeal only on an application made

@ within 30 days from the day that the order, decision or direction sought to be appeal ed
from was made, or

(b) within afurther period of time as granted by the judge where the judge is of the opinion
that the circumstances warrant the granting of that further period of time.

[Exclusion of prerogative writs]

27 Subject to section 26, every action, order, ruling or decision of the Board or the person exercising the powers or
performing the duties of the Board is final and shall not be questioned, reviewed or restrained by any proceeding in the
nature of an application for judicial review or otherwise in any court.

Gas Utilities Act, R.S.A. 2000, c. G-5
[Supervision]

22(1) The Board shall exercise ageneral supervision over all gas utilities, and the owners of them, and may make any
orders regarding equipment, appliances, extensions of works or systems, reporting and other matters, that are necessary
for the convenience of the public or for the proper carrying out of any contract, charter or franchise involving the use of
public property or rights.

(2) The Board shall conduct all inquiries necessary for the obtaining of complete information as to the manner in which
owners of gas utilities comply with the law, or asto any other matter or thing within the jurisdiction of the Board under
this Act.

[Investigation of gas utility]

24(1) The Board, on its own initiative or on the application of a person having an interest, may investigate any matter
concerning a gas utility.

[Designated gas utilities]

26(1) The Lieutenant Governor in Council may by regulation designate those owners of gas utilities to which this
section and section 27 apply.
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(2) No owner of agas utility designated under subsection (1) shall

@

(b)

issue any

0] of its shares or stock, or
(i) bonds or other evidences of indebtedness, payable in more than one year from the date of
them,

unlessit hasfirst satisfied the Board that the proposed issue is to be made in accordance
with law and has obtained the approval of the Board for the purposes of the issue and an order of
the Board authorizing the issue,

capitalize

Q) itsright to exist as a corporation,

(i)  aright, franchise or privilege in excess of the amount actually paid to the Government or
amunicipality asthe consideration for it, exclusive of any tax or annual charge, or

(iii)  acontract for consolidation, amalgamation or merger,

(© without the approval of the Board, capitalize any lease, or
(d) without the approval of the Board,

Q) sell, lease, mortgage or otherwise dispose of or encumber its property, franchises,
privileges or rights, or any part of it or them, or

(i)  merge or consolidate its property, franchises, privileges or rights, or any part of it
or them,

and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation madein
contravention of this clauseis void, but nothing in this clause shall be construed to prevent in any
way the sale, lease, mortgage, disposition, encumbrance, merger or consolidation of any of the
property of an owner of agas utility designated under subsection (1) in the ordinary course of the
owner's business.

[Prohibited share transactions]

27(1) Unless authorized to do so by an order of the Board, the owner of agas utility designated under section 26(1)
shall not sell or make or permit to be made on its books any transfer of any share or shares of its capital stock to a
corporation, however incorporated, if the sale or transfer, by itself or in connection with previous sales or transfers,
would result in the vesting in that corporation of more than 50% of the outstanding capital stock of the owner of the gas

utility.

[Powers of Board]

36 The Board, on its own initiative or on the application of a person having an interest, may by order in writing, which
isto be made after giving notice to and hearing the parties interested,
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@ fix just and reasonable individual rates, joint rates, tolls or charges or schedules of them,
aswell as commutation and other special rates, which shall be imposed, observed and
followed afterwards by the owner of the gas utility,

(b) fix proper and adequate rates and methods of depreciation, amortization or depletion in
respect of the property of any owner of agas utility, who shall make the owner's
depreciation, amortization or depletion accounts conform to the rates and methods fixed
by the Board,

(© fix just and reasonable standards, classifications, regulations, practices, measurements or
service, which shall be furnished, imposed, observed and followed thereafter by the owner
of the gas utility,

(d) require an owner of a gas utility to establish, construct, maintain and operate, but in
compliance with this and any other Act relating to it, any reasonable extension of the
owner's existing facilities when in the judgment of the Board the extension is reasonable
and practical and will furnish sufficient businessto justify its construction and
maintenance, and when the financial position of the owner of the gas utility reasonably
warrants the original expenditure required in making and operating the extension, and

(e require an owner of a gas utility to supply and deliver gas to the persons, for the purposes,
at the rates, prices and charges and on the terms and conditions that the Board directs,
fixes or imposes.

[Rate base]

37(1) Infixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed and followed
afterwards by an owner of a gas utility, the Board shall determine arate base for the property of the owner of the gas
utility used or required to be used to provide service to the public within Alberta and on determining arate base it shall
fix afair return on the rate base.

(2) In determining arate base under this section, the Board shall give due consideration

@ to the cost of the property when first devoted to public use and to prudent acquisition cost
to the owner of the gas utility, |ess depreciation, amortization or depletion in respect of
each, and

(b) to necessary working capital.

(3) Infixing the fair return that an owner of a gas utility is entitled to earn on the rate base, the Board shall give due
consideration to all factsthat in its opinion are relevant.

[Excess revenues or losses)

40 In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed and followed
afterwards by an owner of agas utility,

@ the Board may consider all revenues and costs of the owner that are in the Board's opinion
applicable to a period consisting of

(1) the whole of the fiscal year of the owner in which a proceeding isinitiated for the
fixing of rates, tolls or charges, or schedules of them,

(i) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i) and (ii) if
they are consecutive,
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and need not consider the allocation of those revenues and costs to any part of that period,

(b) the Board may give effect to that part of any excess revenue received or any revenue
deficiency incurred by the owner that isin the Board's opinion applicable to the whole of
the fiscal year of the owner in which a proceeding isinitiated for the fixing of rates, tolls
or charges, or schedules of them, that the Board determines is just and reasonable,

(© the Board may give effect to that part of any excess revenue received or any revenue
deficiency incurred by the owner after the date on which a proceeding isinitiated for the
fixing of rates, tolls or charges, or schedules of them, that the Board determines has been
due to undue delay in the hearing and determining of the matter, and

(d) the Board shall by order approve

(i) the method by which, and
(ii)  theperiod, including any subsequent fiscal period, during which,

any excess revenue received or any revenue deficiency incurred, as determined pursuant
to clause (b) or (c), isto be used or dealt with.

[General powers of Board)]

59 For the purposes of this Act, the Board has the same powers in respect of the plant, premises, equipment, service and
organization for the production, distribution and sale of gasin Alberta, and in respect of the business of an owner of a
gas utility and in respect of an owner of agas utility, that are by the Public Utilities Board Act conferred on the Board in
the case of apublic utility under that Act.

Public Utilities Board Act, R.S.A. 2000, c. P-45
[Jurisdiction and powers]
36(1) The Board has all the necessary jurisdiction and power

€) to deal with public utilities and the owners of them as provided in this Act;
(b) to deal with public utilities and related matters as they concern suburban areas adjacent to
acity, as provided in this Act.

(2) In addition to the jurisdiction and powers mentioned in subsection (1), the Board has all necessary jurisdiction and
powers to perform any duties that are assigned to it by statute or pursuant to statutory authority.

(3) The Board has, and is deemed at all times to have had, jurisdiction to fix and settle, on application, the price and
terms of purchase by a council of a municipality pursuant to section 47 of the Municipal Government Act

@ before the exercise by the council under that provision of itsright to purchase and without
binding the council to purchase, or

(b) when an application is made under that provision for the Board's consent to the purchase,
before hearing or determining the application for its consent.

[General power]

37 In matters within its jurisdiction the Board may order and require any person or local authority to do forthwith or
within or at a specified time and in any manner prescribed by the Board, so far asit is not inconsistent with this Act or
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any other Act conferring jurisdiction, any act, matter or thing that the person or local authority is or may be required to
do under this Act or under any other general or special Act, and may forbid the doing or continuing of any act, matter or
thing that isin contravention of any such Act or of any regulation, rule, order or direction of the Board.

[Investigation of utilities and rates]

80 When it is made to appear to the Board, on the application of an owner of a public utility or of amunicipality or
person having an interest, present or contingent, in the matter in respect of which the application is made, that thereis
reason to believe that the tolls demanded by an owner of a public utility exceed what is just and reasonable, having
regard to the nature and quality of the service rendered or of the commodity supplied, the Board

@ may proceed to hold any investigation that it thinksfit into all mattersrelating to the
nature and quality of the service or the commodity in question, or to the performance of
the service and the tolls or charges demanded for it,

(b) may make any order respecting the improvement of the service or commodity and as to
the tolls or charges demanded, that seemsto it to be just and reasonable, and

(© may disallow or change, asit thinks reasonable, any such tolls or chargesthat, in its
opinion, are excessive, unjust or unreasonable or unjustly discriminate between different
persons or different municipalities, but subject however to any provisions of any contract
existing between the owner of the public utility and a municipality at the time the
application is made that the Board considers fair and reasonable.

[Supervision by Board]

85(1) The Board shall exercise a general supervision over all public utilities, and the owners of them, and may make
any orders regarding extension of works or systems, reporting and other matters, that are necessary for the convenience
of the public or for the proper carrying out of any contract, charter or franchise involving the use of public property or
rights.

[Investigation of public utility]

87(1) The Board may, on its own initiative, or on the application of a person having an interest, investigate any matter
concerning a public utility.

(2) When in the opinion of the Board it is necessary to investigate a public utility or the affairs of its owner, the Board
shall be given access to and may use any books, documents or records with respect to the public utility and in the
possession of any owner of the public utility or municipality or under the control of aboard, commission or department
of the Government.

(3) A person who directly or indirectly controls the business of an owner of apublic utility within Alberta and any
company controlled by that person shall give the Board or its agent access to any of the books, documents and records
that relate to the business of the owner or shall furnish any information in respect of it required by the Board.

[Fixing of rates]

89 The Board, either on its own initiative or on the application of a person having an interest, may by order in writing,
which is to be made after giving notice to and hearing the parties interested,

@ fix just and reasonable individual rates, joint rates, tolls or charges, or schedules of them,
aswell as commutation, mileage or kilometre rate and other special rates, which shall be
imposed, observed and followed subsequently by the owner of the public utility;

(b) fix proper and adequate rates and methods of depreciation, amortization or depletion in
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respect of the property of any owner of a public utility, who shall make the owner's
depreciation, amortization or depletion accounts conform to the rates and methods fixed
by the Board;

(© fix just and reasonable standards, classifications, regulations, practices, measurements or
service, which shall be furnished, imposed, observed and followed subsequently by the
owner of the public utility;

(d)  repesled;

(e require an owner of a public utility to establish, construct, maintain and operate, but in
compliance with other provisions of this or any other Act relating to it, any reasonable
extension of the owner's existing facilities when in the judgment of the Board the
extension is reasonable and practical and will furnish sufficient business to justify its
construction and maintenance, and when the financial position of the owner of the public
utility reasonably warrants the original expenditure required in making and operating the
extension.

[Determining rate base]

90(2) Infixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed and followed
subsequently by an owner of apublic utility, the Board shall determine arate base for the property of the owner of a
public utility used or required to be used to provide service to the public within Alberta and on determining arate base it
shall fix afair return on the rate base.

(2) In determining a rate base under this section, the Board shall give due consideration

@ to the cost of the property when first devoted to public use and to prudent acquisition cost
to the owner of the public utility, less depreciation, amortization or depletion in respect of
each, and

(b)  tonecessary working capital.

(3) In fixing the fair return that an owner of a public utility is entitled to earn on the rate base, the Board shall give due
consideration to all those facts that, in the Board's opinion, are relevant.

[Revenue and costs considered]

91(1) Infixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed and followed
by an owner of apublic utility,

@ the Board may consider all revenues and costs of the owner that are in the Board's opinion
applicable to a period consisting of

0] the whole of the fiscal year of the owner in which a proceeding isinitiated for the
fixing of rates, tolls or charges, or schedules of them,

(i) a subsequent fiscal year of the owner, or

(i) 2 or more of thefiscal years of the owner referred to in subclauses (i) and (ii) if
they are consecutive,

and need not consider the allocation of those revenues and costs to any part of such a
period,
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the Board shall consider the effect of the Small Power Research and Development Act on
the revenues and costs of the owner with respect to the generation, transmission and
distribution of electric energy,

the Board may give effect to that part of any excess revenue received or any revenue
deficiency incurred by the owner that is in the Board's opinion applicable to the whole of
the fiscal year of the owner in which aproceeding isinitiated for the fixing of rates, tolls
or charges, or schedules of them, as the Board determinesisjust and reasonable,

the Board may give effect to such part of any excess revenue received or any revenue
deficiency incurred by the owner after the date on which a proceeding isinitiated for the
fixing of rates, tolls or charges, or schedules of them, as the Board determines has been
due to undue delay in the hearing and determining of the matter, and

the Board shall by order approve the method by which, and the period (including any
subsequent fiscal period) during which, any excess revenue received or any revenue
deficiency incurred, as determined pursuant to clause (c) or (d), isto be used or dealt with.

101(2) The Lieutenant Governor in Council may by regulation designate those owners of public utilitiesto which this
section and section 102 apply.

(2) No owner of apublic utility designated under subsection (1) shall

@

(b)

issue any

(i)
(i1)

of its shares or stock, or
bonds or other evidences of indebtedness, payable in more than one year from the date of
them,

unlessit has first satisfied the Board that the proposed issue is to be made in accordance

with law and has obtained the approval of the Board for the purposes of the issue and an order of
the Board authorizing the issue,

capitalize

(i)
(i)

(iii)

(©
(d)

itsright to exist as a corporation,

aright, franchise or privilege in excess of the amount actually paid to the Government or
amunicipality asthe consideration for it, exclusive of any tax or annual charge, or
acontract for consolidation, amalgamation or merger,

without the approval of the Board, capitalize any lease, or
without the approval of the Board,

() sell, lease, mortgage or otherwise dispose of or encumber its property, franchises,
privileges or rights, or any part of them, or

(i) merge or consolidate its property, franchises, privileges or rights, or any part of
them,
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and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation madein
contravention of this clause isvoid, but nothing in this clause shall be construed to prevent in any
way the sale, lease, mortgage, disposition, encumbrance, merger or consolidation of any of the
property of an owner of apublic utility designated under subsection (1) in the ordinary course of
the owner's business.

[Prohibited share transaction]

102(1) Unless authorized to do so by an order of the Board, the owner of apublic utility designated under section
101(1) shall not sell or make or permit to be made on its books a transfer of any share of its capital stock to a
corporation, however incorporated, if the sale or transfer, in itself or in connection with previous sales or transfers,
would result in the vesting in that corporation of more than 50% of the outstanding capital stock of the owner of the
public utility.

Interpretation Act, R.S.A. 2000, c. -8
[Enactments remedial]

10 An enactment shall be construed as being remedial, and shall be given the fair, large and liberal construction and
interpretation that best ensures the attainment of its objects.

Solicitors:

Solicitors for the appellant/respondent on cross-appeal: McL ennan Ross, Cagary.

Solicitors for the respondent/appellant on cross-appeal: Bennett Jones, Calgary.

Solicitor for the intervener the Alberta Energy and Utilities Board: J. Richard McKee, Calgary.
Solicitor for the intervener the Ontario Energy Board: Ontario Energy Board, Toronto.
Solicitors for the intervener Enbridge Gas Distribution Inc.: Fraser Milner Casgrain, Toronto.

Solicitors for the intervener Union Gas Limited: Torys, Toronto.

* % % % %

Corrigendum, released April 24, 2006

Please note also the following change in Atco Gas & Pipelines Ltd. v. Alberta (Energy Utilities Board), 2006
SCC 4, released February 9, 2006. In para. 8, line 3 of the English version, "s. 25.1(1)" should read "'s. 25.1(2)".



Ontario Energy Commission de I'énergie b |

Board de I’Ontario /@\m

)
Ontario

EB-2013-0119

IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF an application by Chapleau
Public Utilities Corporation for an order approving just and
reasonable rates and other charges for electricity distribution
to be effective May 1, 2014.

BEFORE: Marika Hare
Presiding Member

Allison Duff
Member

DECISION and RATE ORDER

March 13, 2014

Chapleau Public Utilities Corporation (“Chapleau PUC”) filed an application with the
Ontario Energy Board (the “Board”) on September 10, 2013 under section 78 of the Act,
seeking approval for changes to the rates that Chapleau PUC charges for electricity
distribution, effective May 1, 2014 (the “Application”).

The Application met the Board’s requirements as detailed in the Report of the Board:
Renewed Regulatory Framework for Electricity Distributors: A Performance-Based
Approach (the “RRFE Report”) dated October 18, 2012 and the Filing Requirements for
Electricity Distribution Rate Applications dated July 17, 2013. Chapleau PUC selected
the Price Cap Incentive Rate-Setting (“Price Cap IR”) option to adjust its 2014 rates.
The Price Cap IR methodology provides for a mechanistic and formulaic adjustment to
distribution rates and charges in the period between cost of service applications.
Chapleau PUC last appeared before the Board with a full cost of service application for
the 2012 rate year in the EB-2011-0322 proceeding. In this proceeding, Chapleau PUC



Ontario Energy Board EB-2013-0119
Chapleau Public Utilities Corporation

also seeks approval for its request to recover amounts related to a billing error from
Hydro One Networks Inc. (“Hydro One”) for Low Voltage Service and adjustments to its
Low Voltage Service rates.

The Board conducted a written hearing and Board staff participated in the proceeding.
The Vulnerable Energy Consumers Coalition (“VECC”) applied for and was granted
intervenor status and cost eligibility with respect to the proposals regarding Low Voltage
Service. No letters of comment were received.

While the Board has considered the entire record in this proceeding, it has made
reference only to such evidence as is necessary to provide context to its findings. The
following issues are addressed in this Decision and Rate Order:

e Price Cap Index Adjustment;

e Rural or Remote Electricity Rate Protection Charge;

e Revenue-to-Cost Ratio Adjustments;

e Retail Transmission Service Rates;

e Review and Disposition of Group 1 Deferral and Variance Account Balances;
e Hydro One Billing Error for Low Voltage Service; and

e Proposed Adjustments to Low Voltage Service Rates.

Price Cap Index Adjustment

The Board issued the Report on Rate Setting Parameters and Benchmarking under the
Renewed Regulatory Framework for Ontario’s Electricity Distributors (the “Price Cap IR
Report”) which provides the 2014 rate adjustment parameters for distribution companies
selecting either the Price Cap IR or Annual IR Index option.

Distribution rates under the Price Cap IR option are adjusted by an inflation factor, less
a productivity factor and a stretch factor. The inflation factor for 2014 rates is 1.7%.
Based on the total cost benchmarking model developed by Pacific Economics Group
Research, LLC, the Board determined that the appropriate value for the productivity
factor is zero percent. The Board also determined that the stretch factor can range from
0.0% to 0.6% for distributors selecting the Price Cap IR option, assigned based on a
distributor’s cost evaluation ranking. In the Price Cap IR Report, the Board assigned
Chapleau PUC a stretch factor of 0.45%.

Decision and Rate Order 2
March 13, 2014
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As a result, the net price cap index adjustment for Chapleau PUC is 1.25% (i.e. 1.7% -
(0% + 0.45%)). The price cap index adjustment applies to distribution rates (fixed and
variable charges) uniformly across all customer classes. The price cap index

adjustment does not apply to the components of delivery rates set out in the list below.

e Rate Riders;

e Rate Adders;

e Low Voltage Service Charges;

e Retail Transmission Service Rates;

e Wholesale Market Service Rate;

e Rural or Remote Electricity Rate Protection Charge;
e Standard Supply Service — Administrative Charge;
e Transformation and Primary Metering Allowances;
e Loss Factors;

e Specific Service Charges;

e MicroFit Charge; and

¢ Retail Service Charges.

Rural or Remote Electricity Rate Protection Charge

The Board issued a Decision and Rate Order (EB-2013-0396) establishing the Rural or
Remote Electricity Rate Protection (“RRRP”) benefit and charge for 2014. The Board
determined that the RRRP charge to be paid by all rate-regulated distributors and
collected by the Independent Electricity System Operator shall be increased to $0.0013
per kWh effective May 1, 2014, from the current $0.0012 per kWh. The draft Tariff of
Rates and Charges flowing from this Decision and Rate Order reflects the new RRRP
charge.

Revenue-to-Cost Ratio Adjustments

Revenue-to-cost ratios measure the relationship between the revenues expected from a
class of customers and the level of costs allocated to that class. The Board has
established target ratio ranges for electricity distributors in its report Application of Cost
Allocation for Electricity Distributors, dated November 28, 2007 and in its updated report
Review of Electricity Distribution Cost Allocation Policy, dated March 31, 2011.
Pursuant to the Board’s Decision in its 2012 cost of service application EB-2011-0322,

Decision and Rate Order 3
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Chapleau PUC proposed to increase the revenue-to-cost ratio for its Sentinel Lighting
and Street Lighting classes, offset by a reduction in that of the GS >50 kW class.

The table below outlines the proposed revenue-to-cost ratios.

Current and Proposed Revenue-to-Cost Ratios

Rate Class Current 2013 Ratio Proposed 2014 Ratio
Residential 0.97 0.97
General Service Less

1.04 1.04
Than 50 kW
General Service 50 to

1.23 1.22
4,999 kW
Street Lighting 0.78 0.80
Sentinel Lighting 0.61 0.68
Unmetered Scattered Load 1.19 1.19

Board staff submitted that the proposed revenue-to-cost ratio adjustments were in
accordance with the Board’s decision in Chapleau PUC’s 2012 cost of service
proceeding.

The Board agrees that the proposed revenue-to-cost ratios are consistent with the
decision arising from the 2012 cost of service proceeding and therefore approves the
revenue-to-cost ratios as filed.

Retail Transmission Service Rates

Electricity distributors are charged for transmission costs at the wholesale level and
then pass on these charges to their distribution customers through the Retalil
Transmission Service Rates (“RTSRs”). Variance accounts are used to capture
differences in the rate that a distributor pays for wholesale transmission service
compared to the retail rate that the distributor is authorized to charge when billing its
customers (i.e. variance Accounts 1584 and 1586).

Decision and Rate Order
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The Board issued revision 3.0 of the Guideline G-2008-0001 - Electricity Distribution
Retail Transmission Service Rates (the “RTSR Guideline”) which outlines the
information that the Board requires electricity distributors to file to adjust their RTSRs for
2014. The RTSR Guideline requires electricity distributors to adjust their RTSRs based
on a comparison of historical transmission costs adjusted for the new Uniform
Transmission Rates (“UTR”) levels and the revenues generated under existing RTSRs.
Similarly, embedded distributors must adjust their RTSRs to reflect any changes to the
applicable Sub-Transmission RTSRs of their host distributor(s), e.g. Hydro One
Networks Inc.

Chapleau PUC is a partially embedded distributor whose host is Hydro One Networks
Inc.

The Board issued its Rate Order for Hydro One Transmission (EB-2012-0031) which
adjusted the UTRs effective January 1, 2014, as shown in the following table:

2014 Uniform Transmission Rates

Network Service Rate $3.82 per kW
Connection Service Rates

Line Connection Service Rate $0.82 per kW
Transformation Connection Service Rate $1.98 per kW

The Board also approved new rates for Hydro One Networks’ Sub-Transmission class,
including the applicable RTSRs, effective January 1, 2014 (EB-2013-0141), as shown in
the following table.

2014 Sub-Transmission RTSRs

Network Service Rate $3.23 per kW
Connection Service Rates

Line Connection Service Rate $0.65 per kW
Transformation Connection Service Rate $1.62 per kW

The Board finds that these 2014 UTRs and Sub-Transmission class RTSRs are to be
incorporated into the filing module.

Decision and Rate Order 5
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Review and Disposition of Group 1 Deferral and Variance Account Balances

The Report of the Board on Electricity Distributors’ Deferral and Variance Account
Review Initiative provides that, during the IRM plan term, the distributor’'s Group 1
account balances will be reviewed and disposed if the preset disposition threshold of
$0.001 per kWh (debit or credit) is exceeded. The onus is on the distributor to justify
why any account balance in excess of the threshold should not be disposed.

Chapleau PUC’s 2012 actual year-end total balance for Group 1 accounts including
interest projected to April 30, 2014 is a credit of $108,948. This amount results in a total
credit claim of $0.0041 per kWh, which exceeds the preset disposition threshold.

Low Voltage Billing Error

Chapleau PUC recorded a principal debit balance of $93,387 and interest of $1,831 in
Account 1550 and proposed recovery within its 2012 Group 1 balances to reflect
adjusted low voltage charges resulting from a billing error by Hydro One. Chapleau
PUC received an invoice for $93,387 from Hydro One in September 2013, which
adjusted the billed demand quantity (kW) from January 28, 2009 to April 3, 2013.
Chapleau PUC proposed to recover the debit balance with its 2012 deferral and
variance account balances to offset the credit balance of $108,948, reducing the total
credit balance for disposition to $13,730. This would result in a total credit claim of
$0.0005, which does not meet the preset disposition threshold.

Chapleau PUC confirmed that the $93,387 consists of two components:
e $34,296 related to transactions subsequent to December 31, 2011, where the
account balance has not yet been disposed on a final basis; and
e $59,091 related to transactions prior to December 31, 2011, where the account
balance was approved by the Board and disposed on a final basis in Chapleau
PUC’s 2013 IRM rate proceeding EB-2012-0114.

Chapleau indicated that it had an internal process for checking the accuracy of amounts
payable and that it had questioned Hydro One’s billed amounts on three occasions
since 2009. Hydro One assured Chapleau PUC that the invoiced amounts were correct.
In early 2013, Chapleau PUC again questioned the invoice received and was informed
by Hydro One that there was indeed an error.

Decision and Rate Order 6
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Board staff submitted that Chapleau PUC’s 2011 deferral and variance account
balances had been disposed of on a final basis in Chapleau PUC’s 2013 IRM decision,
and that the proposal to recover the adjustment of $59,091 relating to this period from
Chapleau PUC'’s customers would result in retroactive ratemaking’.

Board staff submitted that both the Retail Settlement Code and Hydro One’s Conditions
of Service addressed under-billing situations, limiting the amount of time over which a
distributor must be repaid. Specifically, Board staff noted that Section 7.7.7 states the
following:

Where the distributor has under billed a customer or retailer, the maximum period
of under billing for which the distributor is entitled to be paid is 2 years. Where
the distributor has over billed a customer or retailer, the maximum period of over
billing for which the customer or retailer is entitled to be repaid is 2 years.

Board staff also noted in its submission that Hydro One’s Conditions of Service provide
for recovery of billing errors, as follows:

Where a billing error, from any cause, has resulted in a Customer or Retailer
being under-billed, and where Measurement Canada has not become involved in
the dispute, the Customer or Retailer shall pay to Hydro One the amount that
was not previously billed. In the case of an individual Customer who is not
responsible for the error, the allowable period of time for which the Customer
may be charged is two (2) years for residential customers, including seasonal
and farm residence, and all other customers?.

Board staff submitted that Chapleau PUC may choose to consider the Retail Settlement
Code and Hydro One’s Conditions of Service as a basis by which to pursue further
discussions with Hydro One.

VECC submitted that, based on past Board decisions, it would be inappropriate for
Chapleau PUC to include an out-of-period adjustment and that the Board should not

approve Chapleau PUC’s request.

Chapleau PUC included Hydro One’s comments in its reply submission. Therein, Hydro

! EB-2013-0022, Decision and Order, Veridian Motion to Review, April 25 2013, p. 10

2 Hydro One Networks Inc. Conditions of Service, May 21, 2013, s. G. Billing Errors, p. 71c
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One indicated that its settlement practices with its embedded distributors are consistent
with the approach used by the Independent Electricity System Operator with market
participants, which incorporates the correction of billing errors without regard to any time
limitation. Failure to mirror this approach would result in cross-subsidization and
improper allocation of costs among the parties involved.

Chapleau PUC submitted that the disputed amount of $59,091 represents 7.3% of its
distribution revenue, and that failure to recover this amount from customers would
create a serious cash flow risk. Chapleau PUC submitted that it should not be
penalized for Hydro One’s error. Chapleau PUC requested that the Board allow it to
recover the full amount of $93,387, or the Board should not allow Hydro One to pass on
its billing errors, if a distributor is unable to recover those costs from its customers.

The Board cannot approve the proposal to recover the adjustment of $59,091 relating to
Chapleau PUC’s 2011 deferral and variance account balances. The 2011 account
balances were disposed on a final basis in Chapleau PUC’s 2013 IRM decision. To
subsequently adjust the balances would result in retroactive ratemaking. The courts
have made it very clear that retroactive rate-making, the adjustment to rates after a final
rate order has been issued, is not allowed. Rather, the principles of certainty and
finality are a necessary component of effective rate regulation.

The Board approves the disposition of a debit amount of $34,296 as the account
balance has not yet been disposed on a final basis.

Chapleau did not ask for disposition of its Group 1 balances in this proceeding.
However, with the exclusion of the $59,091 the disposition threshold is met. In making
this decision, the Board is mindful of the efforts made by Chapleau PUC to rectify the
Hydro One billing error beginning in 2009. It is through no fault on the part of Chapleau
PUC that it is faced with a significant adjustment to its past low voltage payments that
cannot be recovered by way of a rate application to the Board.

The Board notes that both the Retail Settlement Code and Hydro One’s Conditions of
Service in effect during the period of overbilling, and when the invoice was dated,
appear to provide some remedy for this situation; however, the onus is on Chapleau to
pursue these options. The Board’s opinion is that neither Chapleau PUC nor its current
customers should pay for costs that go back as far as 2009, given it was solely the
result of Hydro One’s billing error.

Decision and Rate Order 8
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The Board approves the disposition of a credit balance of $73,980 as of December 31,
2012, including interest as of April 30, 2014 for Group 1 accounts. This credit balance
includes the additional debit amount of $34,295 in Account 1550 as discussed above.
Under normal circumstances, the default period for the disposition of deferral and
variance account balances is one year. In this case, in order to mitigate the impact on
Chapleau’s cash flow, these balances are to be disposed over a two-year period from

May 1, 2014 to April 30, 2016.

The table below identifies the principal and interest amounts approved for disposition for

Group 1 accounts.

Group 1 Deferral and Variance Account Balances

Account Principal Balance Interest Balance Total Claim
Account Name
Number A B C=A+B
LV Variance Account 1550 $19.399 ($41) $19.358
. 1580
RSVA - Wholesale Market Service Charge ($36,071) ($1,512) ($37,583)
RSVA - Retail Transmission Network Charge 1584 $7,449 $507 $7,956
RSVA - Retail Transmission Connection Charge 1586 $635 $413 $1,048
RSVA - Power 1588 ($6,511) ($2,766) ($9,277)
. 1589
RSVA - Global Adjustment $34,451 $950 $35,401
Recovery of Regulatory Asset Balances 1590 0 0 0
Disposition and Recovery of Regulatory 1595 0 $135 $135
Balances (2008)
Disposition and Recovery of Regulatory 1595
Balances (2010) 0 (3) ($3)
Disposition and Recovery of Regulatory
Balances (2011) 1595 ($88,552) ($2,462) ($91,014)
Total Group 1 Excluding
Global Adjustment — Account 1589 ($103,651) (35,729) ($109,381)
Total Group 1 (69,200) ($4,779) ($73,980)
The balance of each Group 1 account approved for disposition shall be transferred to
the applicable principal and interest carrying charge sub-accounts of Account 1595
pursuant to the requirements specified in Article 220, Account Descriptions, of the
Accounting Procedures Handbook for Electricity Distributors. The date of the transfer
must be the same as the effective date for the associated rates, generally, the start of
Decision and Rate Order 9
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the rate year. Chapleau PUC should ensure these adjustments are included in the
reporting period ending June 30, 2014 (Quarter 2).

Low Voltage Rates

Chapleau PUC withdrew its request to change its low voltage rates, and stated that it
would address these changes in its next cost of service application.

Rate Model

With this Decision and Rate Order, the Board is providing Chapleau PUC with a rate
model, applicable supporting models and a draft Tariff of Rates and Charges (Appendix
A). The Board also reviewed the entries in the rate model to ensure that they were in
accordance with the 2013 Board-approved Tariff of Rates and Charges and the rate
model was adjusted, where applicable, to correct any discrepancies.

THE BOARD ORDERS THAT:
1. Chapleau PUC’s new distribution rates shall be effective May 1, 2014.

2. Chapleau PUC shall review the draft Tariff of Rates and Charges set out in Appendix
A and shall file with the Board, as applicable, a written confirmation of its
completeness and accuracy, or provide a detailed explanation of any inaccuracies or
missing information, within 7 days of the date of issuance of this Decision and Rate
Order.

3. If the Board does not receive a submission from Chapleau PUC to the effect that
inaccuracies were found or information was missing pursuant to item 2 of this
Decision and Rate Order, the draft Tariff of Rates and Charges set out in Appendix
A of this Decision and Rate Order will become final. Chapleau PUC shall notify its
customers of the rate changes no later than the delivery of the first bill reflecting the
new rates.

Decision and Rate Order 10
March 13, 2014



Ontario Energy Board EB-2013-0119

Chapleau Public Utilities Corporation

4.

If the Board receives a submission from Chapleau PUC to the effect that
inaccuracies were found or information was missing pursuant to item 2 of this
Decision and Rate Order, the Board will consider the submission of Chapleau PUC
prior to issuing a final Tariff of Rates and Charges.

Chapleau PUC shall pay the Board’s costs incidental to this proceeding upon receipt
of the Board'’s invoice.

COST AWARDS

The Board will issue a separate decision on cost awards once the following steps are
completed:

VECC shall submit its cost claims no later than 7 days from the date of issuance of
the final Rate Order.

Chapleau PUC shall file with the Board and forward to VECC any objections to the
claimed costs within 21 days from the date of issuance of the final Rate Order.

VECC shall file with the Board and forward to Chapleau PUC any responses to any
objections for cost claims within 28 days from the date of issuance of the final Rate
Order.

Chapleau PUC shall pay the Board’s costs incidental to this proceeding upon receipt
of the Board’s invoice.

All filings to the Board must quote file number EB-2013-0119, be made through the
Board’s web portal at https://www.pes.ontarioenergyboard.ca/eservice/ and consist of
two paper copies and one electronic copy in searchable / unrestricted PDF format.
Filings must clearly state the sender’'s name, postal address and telephone number, fax
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number and e-mail address. Parties must use the document naming conventions and
document submission standards outlined in the RESS Document Guideline found at
www.ontarioenergyboard.ca. If the web portal is not available parties may email their
document to BoardSec@ontarioenergyboard.ca. Those who do not have internet
access are required to submit all filings on a CD in PDF format, along with two paper
copies. Those who do not have computer access are required to file 2 paper copies.

DATED at Toronto, March 13, 2014
ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary

Decision and Rate Order 12
March 13, 2014


http://www.ontarioenergyboard.ca/
mailto:BoardSec@ontarioenergyboard.ca

Ontario Energy Commission de I’énergie

b 7))
Board de I'Ontario /@\

e | g
Ontario

EB-2013-0022

IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c.15 (Schedule B);

AND IN THE MATTER OF an application by Veridian
Connections Inc. for an order or orders approving or
fixing just and reasonable distribution rates related to
Smart Meter deployment, to be effective November 1,
2012.

AND IN THE MATTER OF a Motion to Review and Vary
by Veridian Connections Inc. pursuant to the Ontario
Energy Board’'s Rules of Practice and Procedure for a
review by the Board’s Decision and Order in proceeding
EB-2012-0247.

BEFORE: Marika Hare
Presiding Member

DECISION AND ORDER
ON MOTION TO REVIEW
April 25, 2013

INTRODUCTION

On January 23, 2013, Veridian Connections Inc. (“Veridian”) filed with the Ontario
Energy Board (the “Board”) a motion for request to review and vary (the “Motion”) the
Board’s Decision and Order dated October 25, 2012 (the “Decision”) in respect of
Veridian's smart meter application (EB-2012-0247) (the “Final Disposition Proceeding”).
The Board assigned the Motion file number EB-2013-0022.

The Motion sought to extend the time for filing the Motion with the Board and vary the
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Board’s EB-2012-0247 Decision to permit Veridian to recover an additional $478,224 in
revenue requirement related to 2009 amortization expenses associated with smart
meter capital expenditures made in 2006, 2007, and 2008. The recovery is to be made
through amendment of the existing Smart Meter Disposition Riders (“SMDRs”)
commencing on May 1, 2013 and continuing until April 30, 2014.

The Board issued its Notice of Motion to Vary and Procedural Order No. 1 on March 6,
2013. The Board granted intervenor status and cost award eligibility to the Vulnerable
Energy Consumers Coalition (“VECC”), as it was the only intervenor in Veridian’s smart
meter rate proceeding under EB-2012-0247. The Board also determined that the most
expeditious way of dealing with the Motion was to consider concurrently the threshold
guestion of whether the matter should be reviewed, as contemplated in the Board’s
Rules of Practice and Procedure (the “Rules”), and the merits of the Motion.

The Board established a timetable for Veridian to file any additional material in support
of the Motion, followed by written submissions by VECC and Board staff, and a reply
submission by Veridian.

Veridian submitted additional material in support of its Motion on March 13, 2013.
Board staff filed its submission on March 22, 2013. Veridian filed its reply submission
on April 3, 2013. VECC did not file any submission.

For the reasons that follow the Board grants the extension of time for filing the Motion
and finds that the threshold test has been met. The Board has reviewed the Motion
materials and the Decision, and for the reasons set out below has determined that it will
not grant the relief requested.

BACKGROUND

On October 2, 2009 Veridian applied to the Board for approval of 2010 rates on a Cost
of Service basis (EB-2009-0140) (the “Interim Disposition Proceeding”), within which
Veridian applied for interim disposition of smart meter-related revenue requirement
amounts. As part of the Interim Disposition Proceeding, the capital expenditures
associated with smart meter investments up to December 31, 2008 were included in
Veridian’s rate base effective January 1, 2010. Accordingly, going forward from
January 1, 2010, the revenue requirement associated with smart meter capital
expenditures up to December 31, 2008 was included in base rates.

Decision and Order 2
April 25, 2013



Ontario Energy Board EB-2013-022
Veridian Connections Inc.

Even after taking into account the interim clearance of smart meter amounts as
approved by the Board in the Interim Disposition Proceeding, the 2009 amortization
amounts related to smart meter capital investments made prior to January 1, 2009 were
neither: a) included in base rates; nor b) recovered as part of the interim clearance.*

The Smart Meter Model (the “Model”) issued by the Board along with Guideline G-2011-
0001: Smart Meter Meter Funding and Cost Recovery — Final Disposition, issued
December 15, 2011, and used by Veridian in its smart meter application EB-2012-0247
did not specifically address the fact that the 2009 amortization related to the pre-2009
smart meter capital expenditures remained outstanding and unrecovered either through
an earlier rate rider or through approved distribution rates.

On May 31, 2012, Veridian applied for final disposition of smart meter-related amounts
under Board file number EB-2012-0247. As part of that proceeding Veridian used the
Board’'s Model to calculate the revenue requirement to be cleared.

The application sought approval for the final disposition of Account 1555 and 1556
related to smart meter expenditures. Veridian requested SMDRs and Smart Meter
Incremental Revenue Requirement Rate Riders (“SMIRRs”) effective November 1,
2012.

On October 25, 2012, the Board issued its Decision in the EB-2012-0247 proceeding
and found that Veridian’s documented costs, as revised in responses to interrogatories,
related to smart meter procurement, installation and operation were reasonable. The
Board approved the recovery of the costs for smart meter deployment and operation as
of December 31, 2011. The Board directed Veridian to establish the SMDRs based on
an 18-month recovery period to April 30, 2014, and to accommodate within the SMDR
the applicable SMIRR amount related to the period from May 1, 2012 to October 31,
2012.

Veridian filed its Draft Rate Order and provided the following summary table outlining
the SMDR and SMIRR rate riders as originally filed, as revised as per interrogatories
and as recalculated pursant to the Board’s Decision.

! Motion for Request for Review and Variance filed by Veridian, January 23, 2013, paragraphs 5 & 6
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SMIRR (5/month until new rates set
SMDR (5/month for 18 months) (/ .
Class under rebasing)

Update - Update -
Update-Board Board As Update-Board Board
As Filed| Staff IR#13 Decision | Filed Staff IR#13 Decision

Residential | 44 o7 $0.83 $0.55 | $0.98 | NoChange |$ 135

GS<50kW | 3 45 $4.15 $3.45 [$2.46 | NoChange |$ 317

Board staff filed comments on the draft Rate Order on November 5, 2012 and agreed
that Veridian had appropriately reflected the Board’s findings in its draft Rate Order and
proposed Tariff of Rates and Charges.

The Board issued Veridian's final Rate Order on November 15, 2012.

Veridian is now asking the Board through its Motion to allow for recovery of smart meter
capital expenditures in the amount of $478,224, inclusive of Payment In Lieu of Taxes
(“PILs”) impacts, through the amendment of the existing SMDR. The amended SMDR
is proposed to commence on May 1, 2013 and to continue until April 30, 2014.

Issues Before the Board
1. Extension of time

As noted by Veridian in its Motion materials, Veridian discovered the gap in recovery of
smart meter expenses on January 9, 2013 during preparation of its regular year-end
accounting working papers. It was during this process that Veridian realized that, with
respect to the costs incurred by Veridian in relation to smart meter implementation it had
not yet recovered the 2009 amortization expense related to pre-2009 smart meter
capital expenditures, totalling $528,859 (before accounting for PILs impacts) and
recorded in Account 1556.

As a result of the timing of Veridian’s discovery of this amount for which it had not
sought recovery it was not in a position to file its Motion within the prescribed 20 days
specified in the Rules, which expired on or about November 14, 2012. Accordingly,
Veridian asks that the Board use its discretion to extend the time period for filing a
request for review.

Decision and Order 4
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The Board notes that parties are expected to respect the Board’s deadlines and comply
with the Rules, however the Board understands that the error was not identified by
Veridian until after the 20 day period had expired and Veridain filed its motion
immediately after becoming aware of the error. The Board therefore will use its
discretion to hear the Motion, despite the timelines being exceeded.

2. Motion to Review and Vary

Veridian’s Motion seeks to vary the Decision so that Veridian may recover an additional
$478,224 in revenue requirement related to 2009 amortization expense of $528,859
associated with smart meter capital expenditures made in 2006, 2007, and 2008, less a
credit to Grossed-up Taxes/PILs of $50,635.

Veridian requests revisions to its SMDR as outlined below.

| Currently Approved | Requested Revision to Rate

Rate Class
| Rate Rider Rider effective May 1, 2013
|
|
| Residential $0.55 $0.83 o
—_— e
| Residential — Urban Year Round 50,55 F0.83
| Residential < Suburban Year Round | $0.35 N ETEE
i
I General Service Less Than 530 kKW £3.45 . 14,59

Veridian bases its Motion on the following grounds:

1. There is an identifiable error in the Decision and that there are inconsistent
findings in the Decision. The error is material and relevant to the outcome of the
Decision. The omission of the 2009 amortization is a calculation error that
should be remedied through a variance of the original Decision.

2. Veridian also notes that as part of the EB-2012-0247 proceeding, Veridian
completed the Board’s Model to calculate the revenue requirement to be
recovered. However, the Model, in its design, did not anticipate any gap (i.e.,
unrecovered amounts from a reviewed and approved interim recovery, and final
disposition of smart meter-related amounts in relation to amortization expense of
installed smart meters.
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The Threshold Test

The application of the threshold test was considered by the Board in its Decision on a
Motion to Review the Natural Gas Electricity Interface Review Decision (the "NGEIR
Review Decision"). The Board, in the NGEIR Review Decision, stated that the purpose
of the threshold question is to determine whether the grounds put forward by the moving
party raise a question as to the correctness of the order or the decision, and whether
there is enough substance to the issues raised such that a review based on those
issues could result in the Board varying, cancelling, or suspending the decision.

Further, in the NGEIR Decision, the Board indicated that in order to meet the threshold
guestion there must be an “identifiable error” in the decision for which review is sought
and that “the review is not an opportunity for a party to reargue the case”.

In addition to the test set out in the NGEIR Review Decision, Rule 45.010f the Board’s
Rules provides that, with respect to a motion for review the Board may determine, with
or without a hearing, a threshold question whether the matter should be reviewed before
conducting any review on the merits.

Rule 44.01(a) sets out some of the grounds upon which a motion may be raised with the
Board:

Every notice of motion made under Rule 42.01, in addition to the
requirements under Rule 8.02, shall:
(a) Set out the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:
I. error in fact;

ii. change in circumstances;
iii. new facts that have arisen;

iv. facts that were not previously placed in evidence in the
proceeding and could not have been discovered by reasonable
diligence at the time.

The Board also notes that in the NGEIR Review Decision it was established that the
Board has the necessary discretion to supplement the above list of grounds upon which
a motion to review and vary may be raised in an appropriate case.?

2 EB-2006-0322/EB-2006-0338/EB-2006-0340, Motions to Review the Natural Gas Electricity Interface Review
Decision, May 22, 2007, page 15
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The Board received submissions from Veridian and Board staff. Board staff submitted

that the threshold test has not been met arguing that none of the grounds listed in Rule
44.01 had been established. Veridian argued that the threshold had been met and that
the Motion had merit.

The Board discusses each of the grounds set out in Rule 44.01 below with respect to
the facts as presented in this Motion.

i. Error in fact

Veridian argued that a combination of what it would characterize as unusual
circumstances relating to the multi-proceeding approach to the recovery of its smart
meter-related revenue requirement led to an error in the calculation of the rider that was
intended to fully compensate Veridian for costs incurred in the deployment and
operation of smart meters. Veridian also submitted that the error related to the failure of
the SMDR to compensate Veridian for 2009 Amortization Expenses related to 2006,
2007, and 2008 smart meter Capital Expenses in the amount of $478,223.79.

Veridian stated that the error it is seeking to have corrected is not related to the
omission of evidence that, had it been before the Board prior to the Decision may or
may not have influenced the exercise of the Board’s discretion or judgment with respect
to the prudence of Veridian's smart meter-related expenditures. Veridian noted that it is
asking the Board to correct a clear error in the calculation of the recovery that
necessarily follows from the Board’s analysis of the prudence of Veridian’s spending.

Board staff submitted that in demonstrating that there is an error, the applicant must be
able to show that the findings are contrary to the evidence that was before the panel,
that the panel failed to address a material issue, that the panel made inconsistent
findings, or something of a similar nature. Board staff submitted that the Board’s
Decision is consistent with the evidence provided by Veridian.

Veridian argued in its reply submission that Board staff has admitted that there is an
error in the Decision when it accepted that the $478,223.79 amount should have been
factored into the SMDR calculation as it is an outcome of the smart meter capital
expenditures approved by the Board.

The Board finds that Veridian has failed to demonstrate that the findings are contrary to
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the evidence that was before the Panel, that the Panel failed to address a material issue
or that the Panel made inconsistent findings. The Board finds that the Decision was
correct based on the evidence presented by Veridian in its pre-filed materials and during
the proceeding.

ii. Change in circumstances

The Board finds no change in circumstances and notes that neither Veridian nor Board
staff made any submissions with respect to this aspect of the threshold test.

ii. New facts that have arisen

Both Board staff and Veridian acknowledged that the review of accounting year-end
working papers did result in the discovery of the amount of $478,224 now claimed by
Veridian. The amortization expenses claimed in this Motion are for the previously
installed and approved smart meters for the discrete time period of 2009. The Board
notes that these amounts were at the time both unaudited and outside of the test year
for 2010 rates.

In its submission Board staff noted that Veridian is asking the Board to address a
calculation error that was made when implementing the Board’s approval of Veridian’s
smart meter capital expenditures through an SMDR.

Board staff acknowledged that the Model did not explicitly contemplate Veridian’s
circumstances, but submitted that the use of the Model does not preclude the need for
other calculations to accommodate the special circumstances of any particular
distributor or its application. Further, Board staff submitted that Veridian should have
been aware that there was an amount missing prior to filing its application, as the
expenses documented in the Model would have been diferent than the principal
balances in Account 1556 for OM&A, and specifically, depreciation. Veridian was in the
best position to identify the missing depreciation expense during that proceeding and it
should not be incumbent on the Board, Board staff, or VECC as the intervenor to
recognize this oversight.

Veridian stated that it only discovered the gap in recovery of smart meter expenses on
January 9, 2013 during preparation of its regular year-end accounting working papers.
It was during this process that Veridian realized that, with respect to the costs incurred
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by Veridian in relation to smart meter implementation it had not yet recovered the 2009
amortization expense related to pre-2009 smart meter capital expenditures, totalling
$528,859 (before accounting for PILs impacts) and recorded in Account 1556.

Veridain submitted that the omission of the 2009 amortization is a calculation error that
constitutes a new fact and that the omission of the $478,224 should be remedied
through a variance of the original Decision.

The Board finds that this is a new fact for the purpose of the threshold test. This amount
was not previously in evidence, nor was the fact that amortization for 2009 had never
been addressed nor that the total amount in the account was not cleared. The Board
therefore finds that the threshold test for reviewing the Decision has been met.

The Merits of the Motion

Both Board staff and Veridian agree that the amount of $478,224 that Veridian is now
seeking recovery of in its Motion is both material and is not in dispute. It is also
submitted by Veridian and agreed to by Board staff that the amount should have been
factored into the SMDR calculation as it is an outcome of the smart meter capital
expenditures approved by the Board.

The Board notes that it has been consistent in allowing for the full recovery of the
prudently incurred revenue requirement for approved smart meters deployed in
accordance with the Government’s regulations.® However, the Board finds that the
failure to include the $478,224 for recovery in the EB-2012-0247 proceeding was an
error on the part of Veridian. Veridian itself submitted that it was an omission to not
include the 2009 amortization expenses.

Previous decisions of the Board when dealing with distributors’ errors in calculations
have resulted in disallowance of the correction, when in the distributor’s favour. For
example, in the North Bay Hydro decision® the Board found that “[t]he utility has control
of its books and records and has the responsibility to ensure mistakes do not occur.” As
a result, the Board in that decision denied the application of North Bay Hydro.

The Board finds some parallels in this situation. Veridian should have been aware of

% EB-2012-0081, Cambridge and North Dumfries Hydro Inc., July 26, 2012, page 9
4 EB-2009-0113, North Bay Distribution Ltd., September 8, 2009
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the correct amount of the smart meter expenditures, including amortization expenses.
The Board’s Guideline G-2011-0001 and Smart Meter Model make it clear that it is the
responsibility of the distributor to amend the models as appropriate.®> The Board
expects a utility to provide the Board with accurate accounting for rate setting purposes.
Veridian has control of its books and records and has the responsibility to ensure
mistakes do not occur. The Board will not adjust for this error.

A second very important factor is with respect to retroactive rate-making. If the Board
were to allow recovery this would result in retroactive ratemaking in that Veridian is
asking to recover an additional $478,224 in revenue requirement related to 2009
amortization expense through revisions to the SMDR which were established in a Final
Rate Order. The courts have made it very clear that retroactive rate-making, the
adjustment to rates after a final rate order has been issued, is not allowed. Rather, the
principles of certainty and finality are a necessary component of effective rate
regulation. To allow Veridian to correct a calculation error after a final rate order was
issued would require the Board to engage in retroactive ratemaking, which is contrary to
the legal principles upon which the Board performs its legislated mandate.

DATED at Toronto, April 25, 2013
ONTARIO ENERGY BOARD

Original signed by

Kirsten Walli
Board Secretary

® Guideline G-2011-0001 and the associated Board-issued models contemplate that a smart meter cost recovery
application will cover all costs up to and including the prospective test year to appropriate calculate the SMDR and
SMIRR to recover all historical and prospective costs until the distributor’'s next cost of service application. This thus
consists of both audited and unaudited actuals historically and to the bridge year, and forecasts for part of the bridge
and test years. This avoids the need for a further application to review audited stub period costs.
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Case Name:

REGINA v. BOARD OF COMMISSIONERS OF PUBLIC UTILITIES(N.B.),
Ex parte MONCTON UTILITY GASLTD.

[1966] N.B.J. No. 10

60 D.L.R. (2d) 703

New Brunswick Supreme Court, Appeal Division
Bridges, C.J.N.B., Ritchie, West, JJ.A.

Judgment: December 30, 1966
(125 paras.)
Counsdl:
J. F. H. Teed, Q.C., for applicant, appellant.

Henry E. Ryan, Q.C., for respondent.

1 BRIDGES, C.J.N.B.:--Thisis an appeal by the Moncton Utility Gas Limited, hereinafter referred to as the
distributor, from an order made on February 19, 1966, by the Board of Commissioners of Public Utilities, hereinafter
referred to as the Board, setting the rates to be charged it by the New Brunswick Qilfields Limited, hereinafter referred
to asthe producer, for natural gas. The appeal comes before us by way of awrit of certiorari as provided by s. 25(1) of
the Public Utilities Act, R.S.N.B. 1952, c. 186, but we have under the section power to decide any question of fact upon
the evidence taken before the Board and to confirm, modify, vary or reverse any order made by it.

2 Initsapplication to the Board the distributor sought to have the rates for natural gas charged it by the producer,
which were fixed in 1962, as follows:

1.10 per m.c.f. (thousand cubic feet) for the first 5,000 m.c.f. per month, $1.00 for the next 7,500
c.f. per month and $4.00 per m.c.f. for gasin excess of 12,500 c.f. per month.

reduced to

25 cents per m.c.f. for the first 3,000 m.c.f. per month, 40 cents per m.c.f. for the next 6,000
m.c.f. per month and 45 cents per m.c.f. for any gasin excess of 9,000 m.c.f. per month, the same
to be retroactive to January 1, 1962.
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3 After hearing the application, the Board made an order fixing the rates as follows:

90 cents per m.c.f. for the first 5,000 m.c.f. per month, 80 cents per m.c.f. for the next 7,500
m.c.f. per month and $4.00 per m.c.f. for any gasin excess of 12,500 m.c.f. per month.

for aperiod of one year, at the termination of which it was directed they would be reviewed.

4 Thedistributor is on this appeal asking that we further reduce the rates to those sought in its application to the
Board.

5 Theareafrom which the natural gasis produced isin Albert County and known as the Stoney Creek field. It has
only an area of approximately three square miles. It isavery small field and the only location east of Ontario where
natural gasis obtained in commercial quantities. The gasis delivered to the distributor about 50 ft. from the well head.
It is sold to consumers in and outside the City of Moncton and the Village of Hillsboro. Moncton is some eight miles
distant from the field and Hillsboro about five or six miles. The number of m.c.f. delivered by the producer in 1965 to
the distributor was 102,055.

6 Thefield, from which ail is also obtained, was held for many years by the New Brunswick Gas & Qilfields Ltd.
which had alease of 10,000 square milesin New Brunswick from the Province. In 1947 this company disposed of its
assets to the producer for $1,250,000. At that time there were in operation in the field 33 wells producing gas, 22 wells
both gas and oil and six wells only oil. Except for natural gas used by the producer, the Moncton Electricity and Gas
Company Limited was then, asis the distributor, purchasing al the output of gas for delivery to consumers, of whom
there were in 1947 over 6,000. The price paid the New Brunswick Gas & Qilfields Ltd. by the Moncton Electricity &
Gas Co. Ltd. wasthen 20[cent] per m.c.f. for gas delivered for domestic customers and sightly less for commercial.
This had been fixed by an agreement, which was excepted by statute from the jurisdiction of the Board and had beenin
effect for many years.

7 In 1947 therate for natural gaswas raised to 40[cent] per m.c.f. by the Board, that body having been given
jurisdiction in that year. | think the order specified 20[cent] of the 40[cent] was to be used for exploration, in any event
it was understood that the increase was for such purpose as there was then at times a considerabl e shortage of gas for
consumers. More wells were sunk with no material improvement in the supply of gas. Since 1947 there has been a
decrease each year in the number of consumers. At the present timeit is estimated the present supply in the field will
last only 12 years though if compressors are used it may be extended to 22 years.

8 In 1957 the rate was increased by the Board to $1.50 per m.c.f. with a penalty of $4 for over 12,500 m.c.f. received
by the distributor in any month. This increase was apparently not opposed. At the same time the Moncton Electricity &
Gas Ltd. was granted permission to increase its rate to consumers from $1.30 to $2.70 m.c.f. The increase to $1.50 per
m.c.f. was undoubtedly made to discourage the use of natural gas.

9 In 1959 the distributor was incorporated and purchased from the Moncton Electricity & Gas Co. Ltd. its natural gas
distributing system for $25,000. | think it significant from the amount paid that the natural gas operation of that
company was far from profitable. There is evidence that it would be a waste of money to drill further wellsin the
Stoney Creek field. In view of the definite limit to the amount of natural gas remaining in the field, which is generally
known, it will, I think, be difficult for the distributor to obtain more consumers.

10 In 1960 the distributor built a propane gas plant in the City of Moncton and with cost of repairs and renewing old
pipes etc., has spent over $300,000. It is undoubtedly the intention of the distributor to deliver propane gas through its
system to consumers when the supply of natural gas terminates. | believe that the distributor has on occasionsin
servicing consumers used propane gas with the natural gas, but this is not now being done.

11 On November 14, 1962, the price of natural gasto the distributor was reduced to the rates in effect when the
present application came before the Board. They are set out in the first page of this judgment. The order made by the
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Board in 1962 fixing these rates was made with the consent of the distributor.

12  The purchase of the assets of the New Brunswick Gas & Qilfields Ltd. in 1947 was undoubtedly made by the
producer with some expectation that more gas and oil would be found in and near the Stoney Creek area and elsewhere
in the 10,000 miles under Iease from the Province. For exploration and drilling rights the producer has received from
Shell Oil and Imperia Oil the sums of $300,000 and $150,000 respectively, but after extensive drilling by these
companies, Shell Oil spending upwards of $2,000,000 and Imperial Oil about $1,250,000, of which the producer
contributed $237,000, no gas or oil was discovered in commercial quantities. In addition, one Orville Parker under an
arrangement with the producer spent about $750,000 in drilling on the lands under lease but with the exception of afew
wells in the Stoney Creek area none was productive.

13 Thelease held by the producer has been reduced to include only 7,000 square miles. No exploration or drilling
operations are at the present time being carried on by the producer or others under arrangements with it. It would seem
that the producer is satisfied that no further natural gas or oil isto be obtained in New Brunswick in commercial
guantities.

14 1n 1962 West Decalta Petroleums Limited, a western Canadian company, obtained control of the stock of the
producer. The latter has participated the last few years in the acquisition of areas in Alberta, British Columbia and
Saskatchewan in which it is believed gas and oil may be obtained. After it obtained control West Decaltaimposed a
management fee of $30,000 per annum on the producer. This has been reduced to $20,000 chargeable to the Stoney
Creek field. Prior to West Decalta obtaining control, large amounts were also paid out in management fees.

15 Thenatural gas business of the distributor, which also sells appliances, has not been successful. In 1960 it had
3,033 customers whereas in 1965 the number was 2,318. The number of m.c.f. which it sold to usersin 1960 was
77,309. This hasfallen to 65,485 in 1965. In 1942 when production was at its peak over 600,000 m.c.f. were sold by the
Moncton Electricity & Gas Co. Ltd. and since then the quantity has gradually decreased to the present level. A net loss
has been suffered by the distributor each year since it commenced business, such annual losses running from $15,000 to
$26,000. At the present time it owes the producer over $148,000. It was contended on the argument that if the price of
natural gasto the distributor was substantially reduced, it would pass some of such reductionsin its rates to users, and,
as aresult, additional users would be obtained. This| greatly doubt. The situation appears to be approaching

hopel essness.

16 Thereisamarked difference in the amount of natural gas purchased by the distributor and that delivered by it to
customers. While 65,485 m.c.f. were sold by the distributor to usersin the year ending March 31, 1965, the producer
actually delivered 102,055 m.c.f. to it. While | think the difference has been to some extent due to leaks in the pipes and
obsolete meters which do not register properly, | cannot but fedl that it is also caused by the water vapour content of the
gas. In October, 1962, the producer commenced injecting water into the wells for the purpose of improving the
production of il and | think it has had some effect. The distributor has installed two dehydrators and conditions may
improve. There isaloss of approximately 35% whereasin some systemsit isaslow as 71/2%

17 Thegrounds of appeal are that the Board erred:

1 In not fixing the rates upon the principle applied and accepted as correct in the Phillips Rate Case
(1960), 35 P.U.R. (3rd) 199 later approved of by the Supreme Court of the United States.

2. In not fixing rates in line with the well head rates for natural gas paid to producers elsewhere in
Canada and United States, the highest of such rates being according to the evidence 33[cent] per
m.c.f.

3. If the principle in the Phillips Rate Case is not applicable, in fixing rates (90 and 80[cent] per
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m.c.f.), higher than those which the justice of the case required.

4, In fixing a penal rate of $4 per m.c.f. on gasin excess of 12,500 m.c.f. per month.

5. In holding that it had no jurisdiction to make the rates fixed by its order retroactive to January 1,
1962, or to some appropriate date.

6. In not reducing the rates to such alevel that the distributor would be financially able to pass part
of such reduction to its customers and provide a new schedule to such effect.

7. In not ordering the producer to deliver clear gas.

18 | can see no reason why there should be a penal rate of $4 per m.c.f. for gasin excess of 12,500 m.c.f. per month.
Thisis, in my opinion, discriminatory. Nor do | think we should consider the seventh ground, which is already the
subject of a counterclaim in an action between the producer and distributor. This disposes of these grounds. The first
and second may be considered together as aso | think the third and sixth.

19 Inthe Phillips Rate Case, on which the first and second grounds are based, it was held that the appropriate method
for determining natural gas rates was an area pricing method which would fix such rates as nearly as might be
reasonable with the market rates established by bargaining between producers and purchasers in an area where many
producers were competing for business. The producer in the case at bar has no competitor and there are in fact no other
producersin New Brunswick nor within approximately 1,000 miles from here. | think it would be unfair to fix the rates
on what other producers are receiving in other parts of Canada as contended on behalf of the distributor. It would be
taking the entire country as one area. In my opinion the Phillips Rate Case should not be applied.

20 | cometo thefifth ground that the Board has power when fixing arate to order that it be made retroactive. Section
6(1) of the Public Utilities Act, reads:

6(1) Upon complaint made in writing to the Board that any rates, tolls, charges or schedul es of
any public utility are in any respect unreasonable, insufficient or unjustly discriminatory, or that
any regulation, measurement, practice or act whatsoever affecting or relating to the operation of
any public utility isin any respect unreasonable, insufficient or unjustly discriminatory, or that
the service of any public utility isinadequate or unobtainable, or that any public utility should
extend its services to any district without such services, the Board shall proceed, with or without
notice, to make such investigation as it deems necessary or expedient, and may order such rates,
talls, charges or schedules reduced, modified or altered, and may make such other order asto the
modification or change or such regulation, measurement, practice or act asthe justice of the case
may require, and may order, on such terms and subject to such conditions as are just, that the
public utility furnish reasonably adequate service and facilities, and may order that the public
utility shall extend its services to a district without such services, upon such terms and subject to
such conditions as the Board may deem just.

21 InBakery & Confectionery Workers International Union of America, Local 4.68 v. Salmi, White Lunch Ltd. v.
Labour Relations Board of British Columbia, 56 D.L.R. (2d) 193, [1966] S.C.R. 282, 55 W.W.R. 129, which wasrelied
upon by counsel for the distributor, the Supreme Court of Canada held that the Labour Relations Board of British
Columbia could by its order vary a certification order, which it had made, by changing the name of the employer and
make such change in the certification order retroactive to the day it was made. Section 65(3) [enacted 1961, c. 31, s.
37(c)] of the Labour Relations Act, R.S.B.C. 1960, c. 205 of that Province reads:
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65(3) The Board may, upon the petition of any employer, employers' organization, trade-union,
or other person, or of its own motion, reconsider any decision or order made by it under this Act,
and may vary or cancel any such decision or order, and for the purposes of the Act the
certification of atrade-union is adecision of the Board.

22 Theorder in the Bakery & Confectionery Workers' case for the change in the certification order did not rescind the
latter which still stood as avalid order after the alteration had been made. In the case before us the order made by the
Board in 1962 fixing rates was not altered but completely superseded by the order of February 19, 1966, which fixed
new rates. Such order contained no reference to the order of 1962, but it cannot be questioned that it had this effect.
Section 6(1) of our Public Utilities Act does not specifically provide for the ateration of an order of the Board, but for
the reduction or alteration of rates. Section 65(3) of the Labour Relations Act of British Columbia provides very
definitely for the variation of an order.

23 Section 14 of the Public Utilities Act provides that until new schedules arefiled all ratesin force at the passing of
the Act "shall be lawful rates ... until the same are altered, reduced or modified as herein provided". It could not have
been the intention of the Legidlature that after it had declared arate lawful, the Board could render such declaration as
of no effect aswould be the case if afew months after the passing of the Act the Board ordered a reduction in arate and
made it retroactive to the date of the Act.

24 Inthe Bakery & Confectionery Workers' case, Hall, J., in referring to what Bull, J.A., stated in the Court below [51
D.L.R. (2d) 72], said at p. 204:

However, he limited the effect of s. 65(3) by holding that the word "vary" in the section "cannot
be used as an excuse for bringing retroactively into being a new unit of employees for which the
Union stands certified ..." | cannot read the section as narrowing the plain meaning of the word
"vary". It is defined in the Shorter Oxford English Dictionary as: "To cause to change or alter; to
adapt to certain circumstances or requirements by appropriate modifications' nor do | accept the
view that the word "vary" cannot apply retroactively. It has not such alimited meaning and
circumstances will frequently arise where it must have aretroactive effect. The present caseisa
classical example.

25 Itisto benoted that Hall, J., does not say that the word "alter”, which means the same as "vary" and includes
"reduce" in respect to arate should in al cases have the meaning he gaveit. | do not think, to use his language, that
circumstances have arisen for the words "reduce” or "alter" to be given the interpretation sought by the distributor. If the
Board has power to make retroactive rates in the present case, it has, because of the wording of the section, likewise
authority to do so when ordering an increase in rates to consumers upon application of a distributor. In such a case there
would be hundreds of users called upon to pay the difference between the old and new rates. This would be most
unreasonable. | cannot give such an interpretation to the section. It is my opinion that neither the word "reduce” or
"alter" in s. 6(1) of our Public Utilities Act should be interpreted as giving the Board the authority when fixing arate to
direct that it be retroactive. Even if | am wrong in my view, | would have no hesitation in holding that any new rates set
in this case should not be made retroactive as the distributor consented to the order in 1962 fixing the rates which it now
seeks to have further reduced.

26 | cometo the third and sixth grounds of appeal. Subsection (3) of s. 6 of the Act reads:

6(3) In making an order under this section the Board shall take into consideration the
reasonableness of the rate of return to the public utility upon its investment.

27 Section 10 of the Act is as follows:

10.  Every public utility shall furnish reasonably adequate service and facilities, and all charges made
by a public utility shall be reasonable and just, and every unjust or unreasonable chargeis
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prohibited and declared unlawful.

28 It was contended on behalf of the distributor that under s. 10 the Board was not obligated to fix arate that would
yield areasonable return to the public utility on itsinvestment. With this| cannot agree. This would not be fair. Persons
would be loathe to operate a public utility under such circumstances. While there may be occasions, when owing to
special circumstances, arate not yielding a reasonable return may be fixed, it cannot, in my opinion, be allowed to stand
indefinitely. A public utility is entitled to areasonable rate of return on its investment.

29 It wasargued on behalf of the distributor that the producer was engaged in three lines of business, (1) the
exploration of 9,997 square miles of the 10,000 square milesin the Province of New Brunswick for gas and ail, (2) the
production of ail in the Stoney Creek field and (3) the production of gas in the same field and that each should stand on
its own footing.

30 Itismy opinion that in 1947 the producer became engaged in only two lines of business or ventures. The first was
the production of gas and ail in the Stoney Creek field and the further exploration of that field and vicinity for more gas
which could be supplied in the system in use for consumersin the City of Moncton and outside its limits. The increase
of 20[cent] per m.c.f. allowed in 1947 was, | think, for only such exploration. The second venture was the exploration
for gas and ail in the remainder of the 10,000 acres.

31 In 1950 the Board made an order establishing arate base of $770,427 which | gather was arrived at by taking the
purchase price of $1,250,000 and deducting therefrom moneys received for exploration rights, depreciation and
depletion. This rate base was not questioned until 1962. | am not prepared to hold the Board was in error in establishing
it. In their 1962 report, Reevey, Blackmore, Burnham & Laws, afirm of chartered accountants, stated the rate base was
then either $254,943 or $403,092.

32  There has been areduction in the management fee of $30,000 charged soon after West Decalta obtained control to
$20,000. Even this| consider excessive. The gross revenue of the entire undertaking is less than $150,000. To me,
unless good reason to the contrary is shown, $5,000 to $7,500 would be an appropriate fee.

33 | think the oil should be regarded as a by-product of the gas. The producer would in all probability not be engaged
in the production of oil were it not for the gas. | think some consideration should be given to the extent the gas should
pay for the oil. A number of expenditures relate to both but there are some which concern only oil. In 1964 the
expenditures relating to oil alone exceeded the revenue from oil by nearly $5,500.

34 Thereisevidencethat an engineer is no longer employed at the Stoney Creek field. His salary was approximately
$10,000 per annum. The operation apparently does not reguire a full-time engineer and there should be a considerable
saving in this connection.

35 Infixing the ratesfor only one year the Board was strongly influenced by the fact there might in the meantime be
aconsiderable reduction in the unaccounted for gas of about 36,000 m.c.f. | do not think this was an unreasonable view
to take. The financial statement of the producer for the year 1964 showed receipts of $120,683 and expenditures of
$121,389, the result of which was anet loss of $706. Included in the expenditures were allowances of over $7,000 for
depreciation, approximately the same amount for depletion and $27,000 for doubtful accounts. The last amount was for
a portion of what was owing to the producer by the distributor for gas for which the latter had not paid. The Board was
of the opinion that this was not anormal expenditure. | do not think it should be considered in fixing rates. It arose
because the rates were too high for the distributor to be able to pay them. If lower rates are reasonable, | think they
should be set although the distributor is in debt to the producer.

36 TheBoard was of the opinion that the producer and distributor should each have an equitable share of what profits
were available and that for thisto result the cost of the gas to the distributor should be reduced by $20,000 per annum.
Asit refused to recognize as a debit in the expenditures of the producer the allowance of $27,000 for doubtful debts, it
therefore regarded the producer as having a profit of $26,294 in 1964. | am not certain how the Board arrived at the
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amount of $20,000 asit is not stated in the reasons. It would seem to me that it was probably due to the fact that such
amount deducted from $26,294 would leave the producer a profit of over $6,000 in 1964 and areduction of the
expenditures of the distributor by $20,000 would turn the loss of $13,515 shown for the year ending March 31, 1965, on
its natural gas operation into also a profit of over $6,000. In addition, however, to the loss of $13,515 shown on the
1965 statement of the distributor there also appears a debit separate therefrom of $14,627 which was the difference
between interest charges of $20,535 and $5,908, the profit from the non-utility business of the distributor. | expect these
interest charges relate for the most part to the propane gas plant of the distributor.

37 The Board does not mention the excessive management fee paid and the fact a full-time engineer is no longer
necessary. | think these matters should be given careful consideration when the rates are reviewed as well asthe loss on
oil. Because of them | have given some thought to reducing the rates set by the Board, but am of the opinion we should
not interfere.

38 | would allow the appeal but only to the extent of varying the order of the Board by deleting the charge of $4 per
m.c.f. for gasin excess of 12,500 m.c.f. per month. The provision for areview after one year isto stand. There will be
No COstS.

39 RITCHIE, JA.:--This appeal from an order of the Board of Commissioners of Public Utilities of the Province of
New Brunswick comes before us by way of certiorari pursuant to s. 25 of the Public Utilities Act, R.S.N.B. 1952, c.
186. The order fixed the rates to be paid by Moncton Utility Gas Ltd. for natural gas purchased by it from New
Brunswick Oilfields Ltd. | adopt the statement of relevant facts set out in the reasons for judgment of my Lord the Chief
Justice. Any additions | may make to that statement will be for a special purpose.

40 For convenience of reference sometimes hereinafter the Board of Commissioners of Public Utilities will be
referred to as "the board", Moncton Utility Gas Limited as "the distributor”, New Brunswick Qilfields Limited as "the
producer" and the Public Utilities Act as "the Act".

41 The order of February 9, 1966, the subject of the appeal now before us, is based on a unanimous decision of the
board set out in "Reasons For Order" bearing the same date. The board found that:

@ under current operating conditions, there were insufficient earnings available to provide an
adequate return to either the producer or the distributor;
(b) it was necessary to adjust the well head pricesin order to

() continue the supply of natural gasto the ultimate consumer,

(i)  provide each company with sufficient income to cover its operating expenses and, to the
extent available, its depletion and depreciation charges;

(iii)  provide, to the extent available, both companies with income sufficient to produce an
adequate return on the capital investment of each of them; and

(© in order to provide each company with an equitable share of the total profits available, it was
necessary to reduce the "transfer cost" of natural gas by approximately $20,000.

42  For those express purposes the board fixed new well head prices payable by the distributor of:



Page 8

0.90 per m.c.f. for the first 5,000 m.c.f. per month;
0.80 per m.c.f. for the next 7,500 m.c.f. per month;
4.00 per m.c.f. for any gasin excess of 12,500 m.c.f. per month.

43 Based on the sales volume of the distributor for its fiscal year ending March 31, 1965, but not allowing for any
contraction or expansion thereof, the 1966 operating expenses being the same as in 1965 and the 1965 loss of $28,000,
the rate reduction should reduce the 1966 loss of the distributor to an amount approximating $5,000. The new rates and
the elimination of aprovision for doubtful accounts, regarded by the board as improper, will produce a small theoretical
profit for the producer. Comparison of the operating results of the two companies is complicated by the differencein
their fiscal periods. The fiscal year of the producer ends on December 31st. Exercise of the supervisory jurisdiction of
the board would be facilitated if the fiscal periods of the two companies coincided with the calendar year.

44  The application for an order directing the producer to deliver clean dry gasto the distributor was dismissed. The
reasons supporting the order state the new rates had been fixed on the basis the distributor must accept gas from the
producer in the same condition asit emerged at the well head.

45 The board aso directed afurther review of the rate schedule be conducted at the expiration of one year.
Uncertainty as to the extent it was possible to eliminate the loss resulting from unaccounted for gas delivered to the
distributor's distribution system appears to have been the principal reason motivating the direction there be afurther rate
review at the expiration of one year.

46  Western Decalta Petroleums Ltd. acquired voting control of the producer in 1962. The following year the
producer's operations were extended to Western Canada. A loss of $51,844 was incurred in respect of the 1963
operations of the producer in that area. The operating lossin New Brunswick was $11,986. Interest and other income of
$19,736, however, reduced to $44,094 the 1963 total loss in both New Brunswick and Western Canada. The 1964
operating loss in New Brunswick was $706 and in Western Canada $12,907. I nterest and other income of $15,987
reduced the net 1964 loss in the two areas to $2,374.

47  Operating expenses shown on the producer's profit and loss statements include provision for doubtful accounts of
$6,528 in 1962 and $27,000 in the year 1964. In regard to the provision for doubtful accounts in those two years,
Messrs. Clark-son, Gordon & Co., the auditors of the producer, state:

These provisions relate to the outstanding account receivable from Moncton Utility Gas Limited
which at December 31, 1964 amounted to $94,737 and which has since increased to $148,138 at
October 31, 1965.

48 Wedo not have before us any financial statement of the producer as of December 31, 1965.

49 Them.c.f. volume of gas sold by the producer to the distributor in the 1961-1965 period and the gross revenue
resulting therefrom have been:

Y ear ended May 31, 1961 101,663 m.c.f. $152,495.00
Y ear ended May 31, 1962 83,960 m.c.f. 125,940.00
Seven months ended December 31, 1962 53,313 m.cf. 71,990.00

Y ear ended December 31, 1963 102,114 m.c.f. 108,114.00
Y ear ended December 31, 1964 105,428 m.c.f. 111,428.00

Ten months ended October 31, 1965 83,582 m.c.f. 88,582.00
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50 For the seven months ended December 31, 1962, and the fiscal years ending December 31, 1963, and 1964, the
profit and loss results from the New Brunswick operations of the producer have been:

1962 1963 1964
Loss ($6,063.00) ($11,986.00) ($706.00)

51 “Interest and other income" of $20,010, however, converted the 1962 operating loss of $6,063 on the New
Brunswick operationsinto a net profit of $13,947. It was not until 1963 that the producer extended its field of endeavour
to Western Canada.

52 A submission by Messrs. Clarkson, Gordon & Co., to the board, made under date of December 11, 1965, is of
interest. One passage reads:

The Board appears to have agreed in the past that oil production in New Brunswick is essentially
aby product of the gas operations. This is the opinion expressed in the report of Messrs. Reevey,
Blackmore, Burnham, Laws and Page dated August 9, 1962. We concur with this opinion. In our
view also, it would not be feasible to segregate all expenses between oil and gas, even if it were
considered proper to do so, and that the present volume of business activity would not justify the
maintenance of the detailed records necessary for more detailed cost allocations. The company's
records therefore segregate costs only to the extent of the directly identifiable production
expenses as shown in Schedule V. Thisis consistent with the basis used in the 1962 report to
which we have previously referred.

53 ScheduleV liststhe following figuresin respect of oil operations:

For Seven Months
Ended Dec. 31, For Y ear Ended For
Y ear Ended
1962 Dec. 31, 1963 Dec.
31, 1964
Sales $23,155.00 $28,495.00
$13,077.00
Less Royalties 407.00 529.00
326.00
$22,748.00 $27,966.00
$12,751.00
Less production
expenses 17,395.00 23,361.00
18,236.00
Operating revenue
or (loss) $5,353.00 $4,605.00

$(5,485.00)
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54 If the year end figures for 1965 and 1966 also show aloss on ail production it would seem the board should
review the policy of regarding oil production as a by-product of the gas operations and not segregating expenses
between oil and gas.

55 Depreciation and depletion write-offs by the producer in the 1962-1964 period were:

1962 1963
1964
Depreciation $5,873.00 $9,800.00 $
7,227.00
Depletion 4,122.00 6,948.00
7,243.00
$9,995.00 $16,748.00
$14,470.00

56 Over the years the producer has spent $697,216 on exploration and development work.

57 There has been a steady decline in the business of the distributor. In no year have its operations produced a profit.
For the six full fiscal years since itsincorporation, the distributor's volume of sales, number of customers and operating
results have been:

Number of Customers

Year at End of Year M.C.F.
Loss

1960 3,033 77,309

$26,649

1961 2,948 74,624

17,575

1962 2,904 74,576

27,944

1963 2,719 72,806

15,177

1964 2,507 67,918

25,181

1965 2,318 (not audited) 65,485
28,000

Total loss (amount of deficit account)
$140,526

58 The number of customers and the quantity of gas sold were less and the amount of the loss greater in 1965 than in
any of the five preceding years. As of March 3, 1965, the distributor's current liabilities exceeded current assets by
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$84,392.20.

59 The depreciation write-offs by the distributor in the 1962-1965 period have been:

1962 - $5,105.00
1963 - $2,908.00
1964 - $9,314.00
1965 - $12,402.00

60 The appedl is based on seven grounds. The first and second grounds may be dealt with together. They are:

1 The board erred in not fixing the rates in accordance with the principles discussed and accepted
as correct in the "Phillips Rate Case" decided by the United States Federal Power Commission in
1960, affirmed by the District of Columbia Court of Appeal and later (1963) by the Supreme
Court of the United States.

2. The board erred in not fixing the rates "in line" with the well head rates for natural gas paid
producers elsewhere in Canada and the United States.

61 Thedistributor concedes the only production of natural gasin New Brunswick isin the Stoney Creek Field but
contends an "area price" may be obtained by examination of the well head prices prevailing throughout Canada or even
throughout North America. No pipeline carries gasinto New Brunswick from any other Province of Canada or the
United States. Thereis one small producing field in Ontario, aimost 1,000 miles distant.

62  Phillips Petroleum Company, the company from which the Phillips Rate Case derived its name, isalarge
integrated oil company which also produces natural gas. It is known as an "independent" producer of gas and is not
affiliated with any interstate gas pipeline company. It owns gathering systems and holds leases in Kansas, Oklahoma,
New Mexico, along the Gulf Coast of Texas and in other scattered localities. In 1954, the test year selected to determine
its cost of service, Phillips expended more than $47,474,039 in exploration and devel opment expenses. Exploration
costs of the producer in New Brunswick have been

1963 -- $25,142.00
1964 -- $17,894.00

63 Much of the gas sold by Phillipsin interstate commerce was purchased from thousands of other independent
producers. In 1960 it was selling more natural gas in the United States than any other oil and gas producer. In addition
to the production of ail, gasoline and natural gas, the company carried on other operations. It was then the largest
producer of liquids condensed from natura gas. The Phillips sale of natural gasin 1954 were 688,811,312 m.c.f. The
distributor sold 65,485 m.c.f. in 1965.

64 RePhillips Petroleum Co. (1960), 35 P.U.R. (3d) 199 was a rate proceeding before the Federal Power
Commission of the United States of America. At p. 208 of the Commission decision the following passage appears:

Experience of the commission in this case, aswell asin many other producer rate cases during
the last five years, has shown, beyond any doubt, that the traditional original cost, prudent
investment rate base method of regulating utilitiesis not a sensible, or even aworkable, method
of fixing the rates of independent producers of natural gas.
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65 On the same page, the Commission expressed the opinion that

Producers of natural gas cannot, by any stretch of the imagination, be properly classified as
traditional public utilities.

66 The basic conclusion of the Commission was that the "ultimate solution" for determining the rates to be charged
by independent producers of natural gas lay in what had come to be known as

the area rate approach: the determination of fair prices for gas, based on reasonable financial
requirements of the industry for each of the various producing areas of the country.

67  Such determination is made on an area, rather than on an individual company, basis. See Wisconsin et al. v.
Federal Power Commission (1963), 48 P.U.R. (3d) 273 (U.S.S.C.). The Supreme Court of the United States approved
the Commission finding that the individual company cost-of-service method is not a feasible or suitable one for
regulating the rates of independent producers of natural gas and expressed the hope the area approach might prove to be
the ultimate solution.

68 The definition of public utility, found in s. 1(c) of the Act, includes

a person owning, operating, managing or controlling ... any plant or equipment ... for the
production, transmission, delivery or furnishing of ... gas ... either directly or indirectly, to or for
the public.

69 Under that statutory definition, both the producer and the distributor are public utilities. The Federal Power
Commission declaration that producers of natural gas should not be classified as traditional public utilities has,
therefore, little, if any, application to the status of either the producer or distributor. Subsections (1) and (3) of s. 6 of the
Act confer on the board jurisdiction to fix the rates public utilities may charge. Those two subsections are:

6(1) Upon complaint made in writing to the Board that any rates, tolls, charges or schedules of
any public utility are in any respect unreasonable, insufficient or unjustly discriminatory, or that
any regulation, measurement, practice or act whatsoever affecting or relating to the operation of
any public utility isin any respect unreasonable, insufficient or unjustly discriminatory, or that
the service of any public utility isinadequate or unobtainable, or that any public utility should
extend its services to any district without such services, the Board shall proceed, with or without
notice, to make such investigation as it deems necessary or expedient, and may order such rates,
tolls, charges or schedules reduced, modified or altered, and may make such other order asto the
modification or change of such regulation, measurement, practice or act as the justice of the case
may require, and may order, on such terms and subject to such conditions as are just, that the
public utility furnish reasonably adequate service and facilities, and may order that the public
utility shall extend its services to a district without such services, upon such terms and subject to
such conditions as the Board may deem just.

©)] In making an order under this section the Board shall take into consideration the reasonableness
of the rate of return to the public utility upon itsinvestment. [Italics added.]

70  Subsection (3) of s. 6 wasintroduced in 1935 [c. 29, s. 1], following the 1934 judgment in The King v. Board of
Commissioners of Public Utilities, Ex p. Maritime Electric Co., [1935] 1 D.L.R. 456, 9 M.P.R. 1 (N.B.C.A.). Thereit
was held this Court was bound by the decision of the Privy Council in Canada, Southern R. Co. v. International Bridge
Co. (1883), 8 App. Cas. 723 and could not consider the reasonableness of the rate on the basis of the return to the
company upon its investment. Baxter, J., as he then was, had said [p. 461]:
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It has been said that the modern theory of rate making is that rates should be based upon cost to
the producer rather than upon the value of the service to the consumer, the cost including the
return which the owners receive for the use of capital and for the management of the business. It
iswith regret that | come to the conclusion that the Public Utilities Act, R.S.N.B. 1927, c. 127,
does not displace the common law rule that the reasonableness of ratesis to be determined by the
value of the service to the consumer and not by the return to the person or company supplying the
service. If the Act permitted the Commission to hear an application against an unreasonable
return as well as against an unreasonable rate they would have complete jurisdiction, but that is
not the language of the statute and we are absolutely bound by the decision of the Privy Council
in the Canada Southern R. Co. v. Intel-national Bridge Co., 8 App. Cas. 723 followed and
applied in Rickett, Smith & Co. v. Midland R. Co., [1896] 1 Q.B. 260 and Ex p. Moncton T.E. &
G. Co., [1927] 3D.L.R. 1112.

71 Thewording of s-s. (3) is clearly ambiguous and mandatory. The board now must consider "the reasonableness of
the rate of return to the public utility upon itsinvestment”. The price for gas sold by the producer to the distributor is to
be determined by the circumstances and local considerations pertaining to the volume, quality and production cost of
natural gas at Stoney Creek together with, asrequired by s. 6(3), the return on the investment, or rate base, of the
producer. We are not now bound by The King v. Board of Commissioners of Public Utilities, Ex p. Maritime Electric
Co., supra.

72 Thearearate principle, as enunciated in the Phillips Rate Case, can have no application to the determination of
rates for the purchase of gas produced in the Stoney Creek Field, an isolated pocket producing only a small volume of
gas.

73 Thethird and fourth grounds of appeal also may be dealt with together. They are:

3. If such principle (I assumethe "in line" with the rates of other producers principle) is not
applicable, the board erred in fixing the new basic rates (90[cent] and 80[cent] per m.c.f.) higher
than those which the "justice of the case required".

4, The board erred in fixng any penal rate, or alternatively, a penal rate of $4.00 per m.c.f. (almost
five timesthe basic rate for any gas taken in excess of 12,500 m.c.f. per month).

74  Section 6(1) provides the board

may make such other order asto the modification or change of such regulation, measurement,
practice or act as the justice of the case may require ...

75 Therecord does not disclose what return on the recognized investment of the producer (its rate base) the board
considered the rates set by the February 19, 1966, order would produce. Also lacking is a precise statement of the
amount the board accepted as the correct rate base of the company as of the date of that order. A rate base means the
value of the property used and useful in furnishing the service, including necessary working capital. The King v. Rideout
et al., Ex p. Moncton Electricity & Gas Co. Ltd., [1949] 4 D.L.R. 612, 65 C.R.T.C. 217, 24 M.P.R. 303 sub nom. The
King v. Board of Commissioners of Public Utilities, Ex p. Moncton Electricity & Gas Co. Ltd.

76 Inthe course of argument it was stated to us that in 1950, during the hearing of an application of the producer for
an increase in the rates chargeable by it to Moncton Electricity & Gas Company Limited, the then distributor,
hereinafter sometimes referred to as "Moncton Electricity”, but at which, for some reason which does not appear,
Moncton Electricity was not represented, the board made an order establishing arate base for the producer of $770,427.
The increase in rates granted to the producer at that time was estimated to produce a return of 5.87% on the $770,427
investment. No objection to the establishment of that rate base was taken by Moncton Electricity or by the present
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distributor until 1962, 12 years after it had been determined. The objection then was advanced by the distributor in the
course of the hearing which resulted in the November 14, 1962 consent order. When, in 1959, it bought the distribution
system of Moncton Electricity, the distributor was aware, or should have been aware, of the existence and amount of the
producer's rate base as determined by the board.

77 Inareport prepared for the board dated August 9, 1962, Messrs. Reevey, Blackmore, Burnham, Laws & Page,
chartered accountants, discuss the rate base of the producer, which they state was established in 1957, and provide data
relevant to an application then before the board seeking approval of a new rate schedule for the sale of natural gasto the
distributor by the producer. For convenience of reference, this report sometimes hereinafter will be referred to as "the
Reevey report". It states the value, as of May 31, 1962, of the leases and rights held by the company to be $277,120
computed as follows:

Amount paid by the company

for assets -- 1947 $1,250,000.00

Less

Appraised values

Land and plant $206,041.00

Inventories 92,853.00 298,894.00
$951,106.00

Less

Amounts received from Shell

Exploration New Brunswick

Limited for sub-lease $305,000.00

Amounts received from Imperial

Oil Limited for sub-lease 150,000.00 455,000.00
$496,106.00

Thisleaves the following

position:

Residual cost of leaseholds $496,106.00

Less: Depletion charged to 218,986.00

31 May 1962 $277,120.00

78 Because they believed little justification had been established for the estimate of probable reserves of gas and ail
within the area of the producer's lease, the authors of the Reevey report recommended a change in the method of
computing depletion rates for determination of the rate base. They also recommended depreciation of fixed assets be
recomputed on a straight-line method. Using the revised methods of computation so recommended, the Reevey report
determines the rate base as at May 31, 1962 to be $254,943. That amount is made up of:

Investment in leases $496,106.00
Less: Amount amortised 367,033.00 $129,073.00
Fixed assets 308,293.00

Less: Accumulated
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depreciation 261,423.00 46,870.00

Provision for stores

and supplies 63,000.00

Provision for working

capital 16,000.00
$254,943.00

79 The Reevey report concedes however, that had depletion of the leases been computed on the basis formerly used,
they would have determined the rate base, as of May 31, 1962, to be $403,092. The Reevey recommendations, so far as
the record discloses, were not accepted by the board.

80 The Clarkson, Gordon & Co. submission (supra) asserts adoption of the lower ($254,943) base would effectively
deny to the shareholders of the producer any return on the difference between $403,092 and $254,943. The Clarkson
firm maintains $403,092 was the correct rate base as of May 31, 1962.

81 Beforethis Court, counsel for the distributor pressed the submission there was not in New Brunswick, or in any
other Canadian jurisdiction, legislation declaring that, in fixing rates to be charged by a public utility and particularly in
fixing rates to be charged by a producer of natural gas, regard should be had to arate base. In support of that
submission, decisions of the Supreme Court of the United States and the Federal (U.S.) Power Commission were cited.

82 Section 6(1) of the Act enables the board to order that the rates, tolls, charges or schedules of any public utility be
reduced, modified or altered. Reference already has been made to s-s. (3) which expressly requires the board to consider
the reasonableness of the rate of return to a public utility upon its investment. The probable return on the investment to
be produced by any alteration of the rate schedule of a public utility may not be the controlling factor in determining a
new rate schedule but such return cannot be excluded from the consideration of the board. A rate schedule which is not
sufficient to provide any returnis, in my opinion, unreasonable.

83 Counsd for the distributor further submitted that

@ while s. 6(3) givesthe board jurisdiction to take into consideration the fact that existing rates
gave a public utility an unreasonable return on its investment, it did not obligate, or even
authorize the board to fix arate which would yield a reasonable, or any, return on such
investment; and

(b) s-s. (3) did not alter the principle stated in s. 10 that all rates shall be "reasonable and just”,
meaning reasonable and just to the purchaser.

84 Section 10 of the Act is:

10.  Every public utility shall furnish reasonably adeguate service and facilities, and all charges made
by a public utility shall be reasonable and just, and every unjust or unreasonable chargeis
prohibited and declared unlawful.

85 The definition of public utility contained in s. 1 (c) includes a person owning, operating, managing or controlling
any plant or equipment for the production, transmission, delivery or furnishing of gas, either directly or indirectly to the
public.

86 | entertain no doubt that, whenever reducing, modifying or altering the rates to be charged by the producer for gas
delivered to the distributor, the board should take into consideration the reasonableness of the rate of return upon the
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investment of the producer. To maintain stability in its operations, a public utility must operate at a profit. In examining
the probable rate of return on the existing rate base of the producer, the board should have regard to the reasonableness

of al the operating costs charged by the producer to gas production in the Stoney Creek Field. Unfortunately, we do not
know the amount the board regarded as the proper rate base on February 19, 1966.

87

In regard to the rate of return earned by the producer on the rate base as computed by them, the Clarkson, Gordon

submission (supra) states:

The statement of profit and loss for the periods ended December 31, 1962 and 1964 include
provisions for doubtful accounts receivable of $6,528 and $27,000 respectively. These provisions
relate to the outstanding account receivable from Moncton Utility Gas Limited which at
December 31, 1964 amounted to $94,737 and which has since increased to $148,138 at October
31, 1965. For purposes of calculating the rate of return theoretically earned by New Brunswick
Qilfields, Limited, these charges have been removed from the operating expenses.

The adjusted earnings will then be as follows:

Ended

December 31,

Operating Loss--New
Brunswick

Plus exploration
costs capitalized

Plus adjustment of
depreciation to
straight line rates
Less provision for
doubtful accounts

Rate Base

Seven Months

Ended Y ear Ended Year

December 31, December 31,

1962 1963 1964

$(6,063) $(11,986) $ (706)
(17,894)

(681) (402) (2,551)

6,528 27,000

$(216) $(12,388) $5,849

The Reevey Report (page 7) determines the rate base at May 31, 1962 at either $254,943 or
$403,092. The lower base resulted from re-calculating the depletion rate and would have
effectively denied any return to the shareholders on the difference between the two amounts. In
our present calculations, we have used $403,092 as the correct rate base at May 31, 1962 and
have adjusted this amount for subsequent changes in investment. The year-end balance are as
shown below.

December 31, December 31,
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December 31,
1962 1963 1964
Investment in oil
and gas properties $498,020 $507,353
$512,121
L ess amount
amortized 223,108 230,056
237,299
274,912 277,297
274,822
Fixed assets 316,622 301,171
291,799
Less accumulated
depreciation 266,970 259,175
262,969
49,652 41,996 28,830
Provision for stores
and supplies 62,000 50,000 42,000
Provision for working
capital 16,000 16,000 16,000
Rate Base $402,564 $385,293 $361,652

Rate of Return

Based on the adjusted earnings and the rate at the end of each year as shown above, the
theoretical rate of return for the periods under review have been as follows:

Seven months ended December 31, 1962 (0.1)%
Y ear ended December 31, 1963 (3.2%
Y ear ended December 31, 1964 1.6%

It must be recognized that the above rates do not reflect the fact that the substantial account
receivable from Moncton Utility Gas Limited has not been paid.

The rates as determined above are significantly lower than rates normally earned by gas utility
companies in Canada and the United States.

88 Thereturn of 1.6% shown as earned on the rate base in 1964 is atheoretical, not a cash, return. The account of the
distributor had not been paid.

89 InTheKingv. Rideout et al., Ex p. Moncton Electricity & Gas Co. Ltd. (supra), this Court increased the rate of
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yield to 7% upon the rate base. At pp. 622-3, Harrison, J., said:

The principles upon which the rate of return should be fixed are well stated in the judgment of the
Supreme Court of the United States in the case of Bluefield Water Works & Improvement Co. v.
Public Service Com'n (1923), 262 U.S. 679 at p. 692: "What annual rate will constitute just
compensation depends upon many circumstances and must be determined by the exercise of afair
and enlightened judgment, having regard to all relevant facts. A public utility is entitled to such
rates as will permit it to earn areturn on the value of the property which it employsfor the
convenience of the public equal to that generally being made at the same time and in the same
genera part of the country on investmentsin other business undertakings which are attended by
corresponding risks and uncertainties; but it has no constitutional right to profits such as are
realized or anticipated in highly profitable enterprises or speculative ventures. The return should
be reasonably sufficient to assure confidence in the financial soundness of the utility and should
be adequate, under efficient and economical management, to maintain and support its credit and
enableit to raise the money necessary for the proper discharge of its public duties. A rate of

return may be reasonable at one time and become too high or too low by changes affecting
opportunity for investment, the money market and business conditions generally".

The above judgment was also quoted with approval by the Board of Transport Commissionersin
Ottawa v. Ottawa Electric R. Co. (1946), 59 C.R.T.C. 136 at p. 168.

90 Alsoat pp. 623-4:

While | redlize that upon questions of fact the findings of the Board should be treated like those
of atrial Judge in accordance with the decision in Ruddy v. Toronto Eastern R. Co. (1917), 33
D.L.R. 193,21 C.R.C. 377, 38 O.L.R. 356, and Toronto Suburban R. Co. v. Everson (1917), 34
D.L.R. 421, 54 S.C.R. 395, yet the matter of return is not afinding upon facts but a conclusion
from facts, and a matter of opinion as to which this Court isin as good a position as the Board to
give adecision.

The Board do not mention the high profits made by the company in preceding years as a ground
for their decision, but do not state that these profits have not been considered. They aso rely
upon what they term "the rather secure position of the company". Inasmuch as the company's
contract with the City of Moncton for supply of electrical power terminates on March 26, 1950,
when the company may be taken over by the city, | cannot regard the company asbeing in a
stable position. | would increase the rate of yield to 7% upon the rate base.

91 Intheir "reasons’ for the February 19, 1966, order the board state:

The financial statement of the distributor for the year ended March 31, 1965 indicates that it
operated at aloss of some $13,000.00 after providing some $15,000.00 for depreciation.

The financial statement of the producer for the year ended December 31, 1964 shows aloss of
$706.00 after making a provision of $27,000.00 for doubtful accounts and approximately
$15,000.00 for depreciation and depletion. In my view, the provision for doubtful accounts of
$27,000.00 is not a normal operating expense. Therefore, the result for the year was actually a
$26,000.00 operating profit.
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Upon analyzing the financial statements of both the producer and the distributor, | find that there
are insufficient profits available under current operating conditions to provide an adequate return
to both companies. To continue the supply of natural gasto the ultimate consumers, it becomes
necessary to adjust the wellhead price of gasto ensure that each company shall receive firstly
sufficient income to cover its necessary cash operating expenses, secondly, to the extent
available, income to meet its depletion and depreciation costs and finally, to the extent available,
income to provide an adequate return on capital investment.

| further find that for the year ended March 31, 1965, 102,000 m.c.f. were transferred at the
wellhead at an approximate cost of $107,000.00. In order to provide each company with an
equitable share of the total profits available to the two companies for return on capital, it is
necessary to reduce the transfer cost of natural gas by approximately $20,000.00.

92 | takethelast sentence to mean that by so reducing the "transfer cost" both the producer and distributor would
have income available to apply on "return of capital". Income of that nature must be actual income, not theoretical
income.

93 For thefiscal year ended December 31, 1964, the net receipts (gross sales less royalties) of the producer from the
sale of 105,428 m.c.f. of gas and 4,857 barrels of oil amounted to $120,063. The "transfer cost" of the gas at well head
was $111,428. Operating costs, as charged to the New Brunswick operation by the producer, including the $27,000
provision for doubtful accounts, totalled $121,389. Through the disallowance of the $27,000 write-off, the board
converted the operating loss of $706 shown in respect of the New Brunswick operations into a theoretical, or paper,
profit, of $26,294.

94 | presumeit was on the basis of an actual operating profit of $26,294 being substituted for the 1964 operating loss
of $706 shown on the company books that the board determined the transfer cost of natural gas should be reduced by
approximately $20,000. The board appears to have brushed aside as of no consequence the alarming state of the account
owing by the distributor to the producer. Nothing in the record suggests the new rates will enable the distributor to pay
that account in the foreseeabl e future.

95  With respect, | cannot accept the view of the board that the 1964 provision of $27,000 for bad and doubtful
accounts was not a proper charge against revenue. The account receivable from the distributor wasincreasing at an
alarming rate. As of December 31, 1964, the amount alleged owing was $94,737. The account remained unpaid. It
continued to increase at arate averaging $5,400 per month.

96 The producer, however, appears to have accepted the disallowance of the provision for doubtful accounts. Its
factum states, "The respondent agrees with the board order and the reasons for the order”. The views | now express
apply, therefore, to the propriety of this Court directing afurther reduction in the rates fixed by the board.

97 If the 1966 m.c.f. sales volume of gasisthe same asin 1964 and the transfer cost of gas at well head is $20,000
less, the net dollar salus volume of the producer for gas and oil will be $100,683. If the $27,000 write-off for doubtful
accountsis eliminate d but all other 1966 operating expenses are the same as in 1364, total operating costs will be
$94,389. The result will be atheoretical profit of $6,294. That is equivalent to areturn of 1.7% on $361,652, the amount
the Clark-son submission states was the correct rate base on December 31, 1964. While the yield would, of course, be
larger on the lower 1966 rate base it still would be inadequate and, in my view, unreasonable.

98 Even without any provision whatsoever for doubtful accounts, it is obvious the producer cannot reduce its rates by
any amount approximating $20,000 and obtain a reasonable return on itsinvestment. A reasonable return must be
predicated on a reasonable profit. The content of the third paragraph quoted from the "reasons" of the board indicate
they realized the new rates would not realize revenue sufficient for the producer to earn a reasonable profit. A public
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utility producing natura gas should not be required to operate on an estimated revenue not sufficient to permit
reasonable provisions for depletion, depreciation and doubtful accounts. The rates fixed in 19 50 were estimated to
produce areturn of 5.87% upon the rate base of the producer.

99 Asl read thefinancia statements, they provide no support for the view of the board that the reduced rates would

provide each company with "an equitable share of the total profits available to the two companies for return of capital”.
The producer aready has an accrued operating deficit of $9,628. It will be interesting to see what that figure will be as
of December 31, 1966.

100 Therate of $4 per m.c.f. applicable to any gas delivered in excess of 12,500 m.c.f. per month is a penal rate
designed to discourage any increased use of domestic gas from the Stoney Creek Field. Section 10 states, "every unjust
or unreasonable chargeis prohibited and declared unlawful”. The board has no authority to fix a penal rate. It cannot be
classified as "reasonable and just”. The consent of the parties to a penal rate being fixed by the board did not render it
lawful. The $4 rate for any gas delivered in excess of 12,500 m.c.f. per month should be set aside.

101 Whileit is my opinion the new rates are confiscatory in their impact on the producer, it has accepted them. On
the further review of the rate schedule which will commence in February, 1967, the board will have before them the
operating results of both companies for 1965 and 1966. In such circumstances, | would not now interfere further with
the existing schedule. | will content myself with offering suggestions as to some items of operating expense | believe
should be scrutinized in the course of the 1967 review.

102 Thefifth ground of appeal isthat

the board erred in holding it had no jurisdiction to make the new rates retrospective to a date prior
to the order and in not ordering they be effective either as from January 1, 1962 or as from some
other appropriate date prior to February 19, 1966.

103 Thedistributor contends that in the absence of any express limitation or restriction or an express provision asto
the effective date of any order made by the board, the jurisdiction conferred on the board by the Legislature includes
jurisdiction to make orders with retrospective effect. Reliance is placed on Bakery and Confectionery Workers
International Union of America, Local 468 v. Salmi, White Lunch Ltd. v. Labour Relations Board of British Columbia,
56 D.L.R. (2d) 193, [1966] S.C.R. 282, 55 W.W.R. 129 which it is contended must be applied when interpreting s. 6(1)
of the Act.

104 The clear object of the Act isto ensure stability in the operation of public utilities and the maintenance of just,
reasonable and non-discriminatory rates. That object would be defeated if the board having, on November 14, 1962,
made an order fixing the ratesto be paid by the distributor for natural gas purchased from the producer, reduced those
rates on February 19, 1966, more than three years later, and directed the reduced rates be effective as from January 1,
1962, or as from any other date prior to February 19, 1966.

105 Assuming the Act does confer on the board jurisdiction to direct that rates fixed by any order be retrospective to
adate prior to the date of the order, the consent of the distributor to the November 14, 1962, order constituted, in my
opinion, a compelling reason for the board not to direct the rate reduction have any retroactive effect.

106 It follows| would not interfere with the effective date of the order appealed from. In such circumstances, the
guestion raised by the fifth ground of appeal becomes academic. It has been raised, however, and is certain to be raised
again in the not too distant future, perhaps at the February, 1967, review of the rates chargeable by the producer. I,
therefore, deem it fitting that | express my opinion on the question of the jurisdiction of the board to make retrospective
orders.

107 Thecardinal rule for the construction of a statute is that it should be construed according to the intention
expressed in the statute itself. The duty of the Court isto interpret the words the Legislature has used. When interpreting
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the language of any enactment it is natural to enquire what is the subject-matter with respect of which the language is
used. The object of the legislation must be considered from a common-sense viewpoint. If the words of the statute are
themselves precise and unambiguous, then no more is necessary than to expound those words in their ordinary and
natural sense. Speculation should not be indulged in: Crates on Satute Law, 6th ed., p. 66; Maxwell on Interpretation of
Satutes, 10th ed., p. 2.

108 Inview of the stress placed by the distributor on Bakery & Confectionery Workers International Union of
America, Local 468 v. Salmi (supra), | will refer to it in some detail. That appeal concerned a variation made in an order
certifying a bargaining agent to represent a bargaining unit of employees. The Labour Relations Board of British
Columbia had reconsidered a certification order made by them and varied it by substituting another company for that
named as the employer in the original certification order. The shares of the two companies were owned by the same
individuals. They had the same general manager and the same president. Their operations were interrelated. Shortly
after the original certification order was made, steps were taken to wind up the company named as the employer therein.
The trade union which had been certified as the bargaining agent then, relying on s. 65(3) [enacted 1961, c. 31, s. 37(c)]
of the Labour Relations Act, R.S.B.C. 1960, c. 205, applied to the board to have the certification order varied by
substituting the second company as the employer. That section of the Labour Relations Act read:

65(3) The Board may, upon the petition of any employer, employers' organization, trade-union,
or other person, or of its own motion, reconsider any decision or order made by it under this Act,
and may vary or cancel any such decision or order, and for the purposes of the Act the
certification of atrade-union isadecision of the Board.

109 The Labour Relations Board ruled the section conferred authority on it to make the variation sought and granted
the application. The company, seeking to have the order quashed, instituted certiorari proceedings. The Judge [42
D.L.R. (2d) 364] to whom the application was made quashed the Labour Relations Board order. The appeal of the trade
union to the British Columbia Court of Appeal [ 51 D.L.R. (2d) 72] was dismissed. A further appeal to the Supreme
Court of Canadawas, however, allowed. The basis on which the Supreme Court of Canadainterpreted s. 65(3) is set out
at pp. 201-2 of the D.L.R. volume. There Hall, J., delivering the judgment of the Court, says:

The respondent's main contention is that s. 65(3) does not give the Board jurisdiction to amend
the orders previously made in the manner done on February 13, 1962. Counsdl for the respondent,
citing well-known authorities, emphasized that the provisions of the Labour Relations Act being
in derogation of common law rights should be strictly construed. On the other hand, counsel for
the appellants urged that the Labour Relations Act was remedial |egislation and should be
liberally construed.

Whatever merit the arguments of the respondent had at the beginning of labour relations
legidation, it seemsto me that in the stage of industrial development now existing it must be
accepted that legislation to achieve industrial peace and to provide aforum for the quick
determination of labour-management disputesis legislation in the public interest, beneficial to
employee and employer and not something to be whittled to a minimum or narrow interpretation
in the face of the expressed will of Legislatures which, in enacting such legislation, were aware
that common law rights were being atered because of industrial development and mass
employment which rendered illusory the so-called right of theindividual to bargain individualy
with the corporate employer of the mid-twentieth century.

110 The Court declined to interpret the section so asto narrow the plain meaning of the word "vary", declined to
adopt the view that the word "vary" could not apply retroactively; held the decision of the board was, by statute, final
and conclusive; and ruled the Court would not and must not interfere in what had been done within the board's
jurisdiction. In support of that ruling, reference was made to the statement of Lord Sumner in R. v. Nat Bell Liquors Ltd.
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,65D.L.R. 1at pp. 22-3, 37 C.C.C. 129, [1922] 2 A.C. 128, [1922] 2 W.W.R. 30, in which:

... itwould itself, in turn, transgress the limits within which its own jurisdiction of supervision,
not of review, is confined. That supervision goes to two points. one is the area of the inferior
jurisdiction and the qualifications and conditions of its exercise; the other is the observance of the
law in the course of its exercise.

111 The Bakery & Confectionery Workers' caseis, in my opinion, readily distinguishable. The order we are dealing
with is not an alteration or variation of an already existing order. It is anew order made in substitution for a previous
order. A Public Utilities Act and a Labour Relations Act are two entirely different types of legislation. The Supreme
Court held s. 63(3) clearly conferred on the Labour Relations Board jurisdiction to vary the certification order; that they
had decided to vary it; and that, in certiorari proceedings, there could be no interference with their decision asto the
nature of the variation. A decision of the New Brunswick Board of Commissioners of Public Utilitiesisnot final. It is
subject to appeal, by way of certiorari. We have jurisdiction to decide, upon the evidence before the board, any
question of fact and to confirm, modify, vary or reverse the order made by the board.

112 The precise and unambiguous words comprising the language of the Act should be interpreted in their ordinary
and natural sense. There are no gaps in the language of the Act which requirefilling in. In no section of the Act do | find
any wording indicating an intention on the part of the Legislature to confer on the board authority to make orders fixing
rates with retrospective effect or any language requiring a construction that such authority has been bestowed on the
board. To so interpret s. 6(1) would render insecure the position of not only every public utility carrying on businessin
the Province but also the position of every customer of such public utility.

113 | do not find it necessary to discuss the sixth ground of appeal whichis:

the board erred in not reducing the rates to be paid by the appellant for natural gas to such alevel
that the appellant would be financially able to pass part of such reduction on to its customers and
present a new schedule of rates to be paid to it by its customers for gas as prayed for in item 4(1)
(b) of the petition.

114 The seventh ground of appeal isthat
the board erred in not ordering the producer to deliver clean dry gas to the distributor.

115 Since 1962 or 1963 the producer has been experimenting with injecting, under high pressure, large quantities of
water into the Stoney Creek wells. The object of such injection is to increase the il production. What success the
experiment has attained has yet to be determined. It did, however, impose on the distributor the problem of dealing with
the "wet gas" which was adirect result of the experiment. To combat the wet gas, the distributor, at its own expense, has
installed two dehydrators at the points where the gasis delivered to it.

116 Asthe qudlity of the gas delivered by the producer to the distributor is one of the issues between the partiesin the
Queen's Bench Division action, | refrain from expressing any opinion as to whether the rates fixed by the board apply
only to gasinits natural state; or whether the rates also apply to gas which the producer has diluted by the injection of
water.

117 My examination of the financial statements of the producer indicates that included in its operating costs are some
items the board should submit to close scrutiny on the 1967 rate review. While | propose referring to them, the reference
isonly intended as a suggestion they be considered carefully. | have no thought of attempting to impose my views on
the board.

118 The $20,000 management fee charged the producer by its controlling shareholder appears to be unreasonable.
The producer should be required to justify a management fee of $20,000 or any other amount.
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119 During the 1964 fisca period the producer lost $5,485 in producing and marketing lubricating ail. | doubt if, ina
situation such as exists in the Stoney Creek Field, the producer should be permitted to charge that loss as an operating
expense in the production of natural gas. It may be the 80-20 cost allocation is outdated.

120 Another operating charge which should, | suggest, be reviewed is the $10,000 item covering the salary of an
engineer. It isdoubtful if the scope and nature of the operations the producer presently is engaged in require
employment of afull-time engineer.

121 | would allow the appeal but only to the extent of eliminating the penal rate for $4 per m.c.f. fixed by the order of
the board for all gasin excess of 12,500 m.c.f. delivered in any one month.

122 | would make no order asto costs.

123 WEST, J.A.:--I have read the reasons for judgment of the other members of the Court, and agree that the appeal
should be allowed only to the extent of eliminating the penal rate of $4 per m.c.f. for all gasin excess of 12,500 m.c.f.
delivered in any one month.

124 | refrain from expressing any opinion on the fifth ground of the appeal. The consent of the appellant to the order
of November 14, 1962, is a sufficient reason for not giving retroactive effect to the order of the Board of February 19,
1966. It is unnecessary to decide in this case whether or not an order of the Board may be made retroactive.

125 | would allow the appeal to the extent | have indicated above. | would make no order for costs.
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1 INTRODUCTION AND SUMMARY

Kitchener-Wilmot Hydro Inc. (Kitchener-Wilmot Hydro) filed an incentive rate-setting
mechanism (IRM) application with the Ontario Energy Board (OEB) on August 14, 2017.
On December 6, 2017, Kitchener-Wilmot Hydro filed a letter requesting that the OEB
hear its application in two parts. The first being the price cap adjustment to allow any
changes to base rates from this application to coincide with Kitchener-Wilmot Hydro’s
January 1, 2018 rate year, as well as changes to retail transmission service rates
(RTSRs). The second part was the disposition of group 1 deferral and variance
accounts.

The OEB accepted Kitchener-Wilmot Hydro’s request and issued a Partial Decision and
Rate Order on December 20, 2017. The OEB indicated that it will address Kitchener-
Wilmot Hydro’s proposal for disposition of its group 1 deferral and variance account
balances separately due to the complexity of the issues relating to those accounts.

Through this Decision and Order (Decision) addressing the disposition of Kitchener-
Wilmot Hydro’s deferral and variance accounts, the OEB denies Kitchener-Wilmot
Hydro’s proposal to correct certain group 1 accounts, namely the Retail Settlement
Variance Account (RSVA) balances that were previously approved by the OEB. These
accounts were disposed on a final basis. To correct the balances would result in
retroactive rate-making. While the OEB has determined that this Decision is appropriate
for these circumstances, taking into consideration past rulings in the courts, the OEB
also recognizes the current approach to group 1 accounts does not recognize the
potential for ongoing adjustments. The OEB will be reviewing its directions for the
RSVAs to determine if it is appropriate to recognize the potential for ongoing
adjustments even if a particular balance has been disposed.

The OEB approves disposition of the group 1 deferral and variance balances as at
December 31, 2016, without the adjustments proposed by Kitchener-Wilmot Hydro. The
total group 1 balance is a credit of $5,297,381 plus interest. The disposition of these
balances will result in a credit refunded to all customer classes.

Decision and Order 1
March 1, 2018
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2 THE PROCESS

Kitchener-Wilmot Hydro filed its application on August 14, 2017, under section 78 of the
Ontario Energy Board Act, 1998 (OEB Act) and in accordance with the Filing
Requirements.

Notice of Kitchener-Wilmot Hydro’s application was issued on October 12, 2017. The
School Energy Coalition (SEC), and the Vulnerable Energy Consumers Coalition
(VECC) responded to the Notice and became parties to the proceeding. OEB staff also
participated in the proceeding. Cost awards were allowed only in relation to Kitchener-
Wilmot Hydro’s proposal to correct balances previously approved by the OEB in
Kitchener-Wilmot Hydro’s affected RSVAs.

Procedural Order No.1, issued November 1, 2017, set out dates for various procedural
steps in this proceeding.

During the course of the proceeding, the applicant responded to interrogatories and,
where required, updated and clarified the evidence. SEC, VECC and OEB staff
provided submissions on the disposition of the group 1 deferral and variance accounts
that were considered for this Decision.

Kitchener-Wilmot Hydro’s reply submission was filed on January 12, 2018 in
accordance with Procedural Order No. 1.

Decision and Order 2
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3 ORGANIZATION OF THE DECISION

In this Decision, the OEB addresses the group 1 deferral and variance accounts, and
provides reasons for denying Kitchener-Wilmot Hydro’s proposal.

In the Order section, the OEB addresses the steps to establish the rates that flow from
this Decision.

Decision and Order 3
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4 GROUP 1 DEFERRAL AND VARIANCE ACCOUNTS

In each year of an IRM term, the OEB reviews a distributor’s group 1 deferral and
variance accounts in order to determine whether their total balance should be
disposed.! OEB policy requires that group 1 accounts be disposed if they exceed (as a
debit or credit) a pre-set disposition threshold of $0.001 per kWh, unless a distributor
justifies why balances should not be disposed.? If the balance does not exceed the
threshold, a distributor may elect to request disposition.

The 2016 actual year-end total balance for Kitchener-Wilmot Hydro’s group 1 accounts
including interest projected to December 31, 2017 was a credit of ($5,297,381) plus
interest. This total balance is not affected by the adjustment proposed by Kitchener-
Wilmot Hydro, except for the calculation of interest. This amount represents a total
credit claim of $0.0030 per kwWh, which exceeds the disposition threshold. Kitchener-
Wilmot Hydro proposes the disposition of this credit amount back to customers over a
one-year period.

Included in the balance of the group 1 accounts is the Global Adjustment (GA) account
balance of a debit of $417,070 plus interest, including the adjustment proposed by
Kitchener-Wilmot Hydro. A customer’s costs for the commodity portion of its electricity
service reflects the sum of two charges: the price of electricity established by the
operation of the Independent Electricity System Operator (IESO) administered
wholesale market, and the GA.2

The GA is paid by consumers in several different ways:

e For Regulated Price Plan (RPP) customers, the GA is incorporated into the
standard commodity rates, therefore there is no variance account for the GA.

e Customers who participate in the Ontario Industrial Conservation Initiative
program are referred to as “Class A” customers. These customers are assessed
GA costs through a peak demand factor that is based on the percentage their

1 Group 1 accounts track the differences between the costs that a distributor is billed for certain IESO and
host distributor services (including the cost of power) and the associated revenues that the distributor
receives from its customers for these services. The total net difference between these costs and
revenues is disposed to customers through a charge or credit known as a rate rider.

2 Report of the OEB — “Electricity Distributors’ Deferral and Variance Account Review Initiative
(EDDVAR).” EB-2008-0046, July 31, 2009

3 The GA is established monthly, by the IESO, and varies in accordance with market conditions. It is the
difference between the market price and the sum of the rates paid to regulated and contracted generators
and conservation and demand management (demand response) program costs.
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demand contributes to the top five Ontario system peaks. This factor determines
a Class A customer's allocation for a year-long billing period that starts in July
every year. As distributors settle with Class A customers based on the actual GA
costs there is no resulting variance.

e “Class B” non-RPP customers pay the GA charge based on the amount of
electricity they consume in a month (kWh). Class B non-RPP customers are
billed GA based on an IESO published GA price. For Class B non-RPP
customers, distributors track any difference between the billed amounts and
actual costs in the GA variance account for disposal, once audited.

Kitchener-Wilmot Hydro proposed the recovery of its GA variance account balance as at
December 31, 2016 from customers who were Class B for the entire period from
January 2014 to December 2016. The balance of the group 1 accounts includes
$387,750 plus interest for the recovery of Capacity Based Recovery (CBR) charges for
Class B customers related to the IESO's wholesale energy market Demand Response 3
program. Distributors paid CBR charges to the IESO in 2016 and recorded these to a
dedicated sub-account. The disposition of this sub-account is impacted by whether or
not a distributor had any customers who were part of Class A during the period from
January 2015 to December 2016.

Kitchener-Wilmot Hydro had Class A customers during the period from January 2014 to
December 2016 so it applied to have the balance of this account disposed through a
separate kWh rate rider for Class B customers in order to ensure proper allocation
between Class A and Class B customers.

The remaining group 1 accounts being sought for disposition, through the general
Deferral and Variance Account rate rider, include the following flow through variance
accounts: Smart Meter Entity Charges, Wholesale Market Service Charges, Retalil
Transmission Service Charges, Commaodity (Power) Charges, and Account 1595
residual balances.

Account 1595 (2014) Error

Kitchener-Wilmot Hydro is requesting disposition of a residual amount in Account 1595
(2014) of a debit of $917,990 plus interest. In response to an OEB staff interrogatory*
guestioning the large balance remaining, Kitchener-Wilmot Hydro indicated that the
remaining balance is high because the GA rate rider was calculated incorrectly in its
previous cost of service application®. In that application, incorrect billing determinants

4 EB-2017-0056, Interrogatory Responses, Staff-4, November 29, 2017
5 EB-2013-0147
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were used to calculate the GA rate rider and therefore, Kitchener-Wilmot Hydro under-
collected from non-RPP customers for GA costs attributable to that customer base.

OEB staff submitted that although some intergenerational inequity may exist should the
OEB approve the disposition of this residual amount, this error can be corrected as part
of the residual balance disposition given that the purpose of Account 1595 is to true-up
approved balances.

OEB staff also submitted that should the OEB approve the disposition of this residual
amount, it may choose to direct Kitchener-Wilmot Hydro to separate the GA residual
amount applicable to non-RPP customers remaining in this sub-account from the overall
remaining balances. The GA residual amount should be allocated only to non-RPP
customers, while the remaining amount would be recovered from all customers. OEB
staff invited Kitchener-Wilmot Hydro to comment on its billing system capabilities in
doing this separation in its reply submission.

In its reply submission, Kitchener-Wilmot Hydro commented that it currently does not
have the billing system capabilities of doing this separation.

Findings

The OEB approves the disposition of the balance in Account 1595 (2014). The purpose
of Account 1595 is to true-up between amounts approved for disposition and the
amount actually disposed. The OEB approved an amount to be collected that was not
collected due to the error in the rate rider calculation. Disposing of Account 1595 (2014)
addresses this issue.

Given this error was for the GA rate rider, the residual balance is expected to be
predominately related to non-RPP customers. As part of the rate order process,
Kitchener-Wilmot Hydro is expected to develop an approach for separating the non-
RPP and RPP components of Account 1595 (2014).

Accounts 1588-Power and 1589-Global Adjustment Errors

In the current proceeding, Kitchener-Wilmot Hydro summarized the findings of an audit
completed by the OEB’s Audit and Performance Assessment unit during October 2016
to March 2017. The audit was in response to an error Kitchener-Wilmot Hydro
discovered in its 2016 rate application®. Kitchener-Wilmot Hydro discovered that in

® EB-2015-0084
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December 2013, a manual recording error (error 1) was made affecting Account 1588 -
Power and Account 1589 — GA. In that decision, the OEB did not approve the
disposition of any balances for the 2014 period and ordered the above noted audit. The
OEB also noted that adjusting the 2013 balances in the 2016 rate proceeding could
have raised questions of potential retroactive rate-making that went beyond the scope
of that proceeding’.

Prior to the commencement of the audit, Kitchener-Wilmot Hydro discovered another
error (error 2) also relating to the December 31, 2013 balances of the same accounts.
Error 2 relates to a misallocation of the December 31, 2013 unbilled revenue as
Kitchener-Wilmot Hydro did not have separate 1588/1589 Accounts when the entry was
made, and it mistakenly put the entire unbilled revenue amount into Account 1588. As
per Kitchener-Wilmot Hydro’s response to OEB staff interrogatory #10, an unbilled
revenue correction was made as of December 2014 relating to December 31, 2013 and
was built into the 2014 and 2015 closing balances (which are being requested for
disposition in the current 2018 proceeding along with the 2016 balances).

During the audit, audit staff found a third error that resulted in an immaterial impact to
the 2013 balances as well. Audit staff examined entries in Kitchener-Wilmot Hydro’s
deferral and variance accounts from January 1, 2013 to December 31, 2015. Audit staff
made no other findings with respect to Kitchener-Wilmot Hydro’s Account 1588
and1589 balances or processes.

In the current proceeding, Kitchener-Wilmot Hydro summarized the findings of the now
completed audit and requests to clear balances for the period 2014 to 2016. The audit
confirmed three errors related to previously disposed (i.e. 2013) balances:

1. A manual adjustment error

2. Misallocation of unbilled revenues as at December 31, 2013 — Kitchener-Wilmot
Hydro did not separate the Power expense into its components of GA and Power
until December 2014

3. Kitchener-Wilmot Hydro used the final settlement amount instead of the actual
IESO bill to record the GA variance

Table 4.1 depicts the quantum of each error. The net impact is $2.2M and represents an
overall allocation error between RPP and non-RPP customers. RPP customers have
underpaid by $2.2M and non-RPP customers have overpaid by this amount for the 2013
period.

" Ibid
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Table 4.1: Summary of Account 1588 and 1589 Errors

Error 1: Error 2: Error 3: Net Impact
Manual Misallocation Final %)
Adjustment of Unbilled Settlement
Error Revenues as vs. Power
€)) at December Bill
31,2013 %)
€)

Account (3,443,918) 5,637,187 (83) 2,193,186
1588 —

Principle

Account (3,217) 5,131 4 1,918
1588 —

Interest

Sub-Total (3,447,135) 5,642,318 (79) 2,195,104
Account 3,443,918 (5,637,187) 83 (2,193,186)
1589 —

Principle

Account 3,217 (5,131) 4) (1,918)
1589 —

Interest

Sub-Total 3,447,135 (5,642,318) 79 (2,195,104)

In order to correct these errors, Kitchener-Wilmot Hydro proposed an adjustment and
re-allocation between its RPP and non-RPP customers. The proposed accounting
adjustments included a debit to Account 1588 — Power and a credit to Account 1589 —
GA. Kitchener-Wilmot Hydro proposed that the adjusted balanced be disposed to
customers over a one year period.

Positions of the Parties

VECC, SEC and OEB staff (Parties) submitted that the over-collected amounts from
non-RPP customers should be refunded, and as such, the adjustment to Account 1589
should be approved, but no retroactive adjustment should be made to Account 1588 for
the under-billed amounts attributable to RPP customers. This would be an asymmetrical
treatment.

The submissions of SEC and OEB staff provide, to various degrees, detailed synopsis’
of the law and previous cases dealing with retroactivity that have come before the OEB.
SEC and OEB staff submitted that retroactive (or out of period) rate adjustments are
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generally not permitted; however, there are exceptions to the rule against retroactivity
and the OEB’s own jurisprudence shows a number of approaches to this issue.

SEC and OEB staff note that the OEB has, in the past, concluded that it has the
authority to order repayment to customer who have been historically overcharged. SEC
noted that “this should not come as much of a surprise, since utilities have a significant
asymmetry of information over ratepayers and the Board. They should not be allowed to
benefit from their mistakes, which only they have the ability to reveal.”® VECC supported
SEC’s submissions.

The common theme amongst the submissions of the Parties was that utilities have
ultimate control of their books and therefore are responsible for ensuring the accuracy
of their filings with the OEB. Utilities are entrusted by ratepayers to ensure its
calculations of these costs are correct. Parties noted that in this case, Kitchener-Wilmot
Hydro did not meet its responsibility to do so. Parties noted that while errors by
Kitchener-Wilmot Hydro were unintentional, certain customers were in fact overcharged.
Non-RPP customers overpaid for a prior period and should not be out-of-pocket for
errors of the utility. Similarly, RPP customers should not be burdened by out of period
costs in future years after rates have been declared final.

Parties noted that in effect, an asymmetrical outcome would therefore act as a
consequence for the errors of Kitchener-Wilmot Hydro while refunding customers that
were harmed by the error.

In its reply submission, Kitchener-Wilmot Hydro disagreed with the submissions of the
Parties.

Kitchener-Wilmot Hydro noted the errors were the result of inadvertent mistakes and not
the result of any negligence or intentional misconduct. Kitchener-Wilmot Hydro noted:

Each of the Parties have argued that the OEB should apply the principle of “no
retroactive ratemaking” to Account 1588 to prevent a retroactive adjustment that
would charge RPP customers $2,195,104 which they were previously under-
billed, however the Parties at the same time argue that the OEB should ignore
the principle of “no retroactive ratemaking” to permit the refunding of $2,195,104
to non-RPP customers that were previously over-billed. What the Parties fail to
acknowledge is that the OEB has never once approved such an “asymmetric
disposition” of accounts previously disposed of on a final basis to account for
errors to a utility’s detriment in the absence of express consent from the utility. °

8 EB-2017-0056, SEC Submission, December 18, 2017, Page 4
9 EB-2017-0056, Kitchener-Wilmot Hydro Reply Submission, January 12, 2018, Page 16
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Kitchener-Wilmot Hydro submitted that if the OEB approves an asymmetric correction,
its forecasted net income for 2018 would fall by approximately $2M and its return on
equity (ROE) in 2018 would fall to 4.78%.

Kitchener-Wilmot Hydro also noted that an asymmetric correction would amount to a
penalty that is entirely disproportionate to the errors that occurred. Kitchener-Wilmot
Hydro proposed to voluntarily compensate the OEB for the costs it incurred in respect of
its now completed audit, up-to a maximum of $50,000, if the OEB elects to approve the
adjustments as proposed by Kitchener-Wilmot Hydro.1°

Findings

The OEB approves disposition of the December 31, 2016 balances in the group 1
accounts, with interest projected to April 30, 2018, without the adjustments proposed by
Kitchener-Wilmot Hydro. The OEB denies Kitchener-Wilmot Hydro’s proposal to correct
the Account 1588 and 1589 RSVA balances for errors that occurred related to 2013.
The account balances at December 31, 2013 were disposed through final tariffs
approved by the OEB. The OEB recognizes that the errors in the account balances
resulted in an overpayment by non-RPP customers, and a comensurate underpayment
by RPP customers, of more than $2M. However, to correct the balances now would be
retroactive rate-making.

Kitchener-Wilmot Hydro had proposed to adjust balances to correct for the errors shown
in Table 4.1. The OEB has amended the principal account balances proposed by
Kitchener-Wilmot Hydro by adding back the $2,193,186 from Table 4.1 to Account 1588
and subtracting it from Account 1589.! The revised balances are shown in Table 4.2.
As part of the rate order process, Kitchener-Wilmot Hydro is required to confirm that
these principal balances correctly reflect the OEB’s decision not to adjust for the 2013
errors.

10 1bid, Page 20

11 Kitchener-Wilmot Hydro proposed principle balances in Account 1588 and Account 1589 of $417,070
and $1,221,769 respectively. With the adjustment removed, the principle balance for Account 1588
becomes a credit of $971,417 and Account 1589 becomes a debit of $2,610,256.
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Table 4.2: Group 1 Deferral and Variance Account Balances

Account Principal
Account Name Balance (%)
Number A

Smart Meter Entity Variance 1551 (47,280)
Charge

RSVA - Wholesale Market 1580 (5.934,113)
Service Charge

Variance WMS - Sub-

account CBR Class B 1580 387,750
RSVA - Retail Transmission

Network Charge 1584 (2,431,822)
RSVA - Retall Transmission 1586 297,607
Connection Charge

RSVA - Power 1588 (971,417)
RSVA - Global Adjustment 1589 2,610,256
Disposition and Recovery of

Regulatory Balances (2014) 1595 917,990
Disposition and Recovery of

Regulatory Balances (2015) 1595 (126,352)
Total for all Group 1 accounts excluding

Global Adjustment and CBR s
Total for all Group 1 accounts (5,297,381)

Kitchener-Wilmot Hydro is ordered to re-calculate interest projected to April 30, 2018
reflecting this Decision.

The total group 1 balance is a credit of $5,297,381 plus interest. The disposition of
these group 1 balances will result in a credit going back to all customer classes.

Intervenors and OEB staff provided references to the court cases dealing with rate
retroactivity. Although the OEB’s powers to set just and reasonable rates are broad, the
rule against rate retroactivity is not discretionary (other than with respect to certain
exceptions that the OEB does not find apply in this circumstance). As noted in a recent
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decision of the Ontario Court of Appeal: “It is well established that an economic
regulatory tribunal, such as the Board, operating under a positive approval
scheme of ratemaking must exercise its rate-making authority on a prospective
basis. Generally speaking, absent express statutory authorization, such a
regulator may not exercise its rate-making authority retroactively or
retrospectively.”

The Supreme Court of Canada has stated that retroactive rate making “is to remedy
the imposition of rates approved in the past and found in the final analysis to be
excessive” and “the power to review its own previous final decision on the
fairness and reasonableness of rates would threaten the stability of the regulated
entity’s financial situation”.'? The tariff approved by the OEB under which the
accounts containing the errors were disposed was final and both the utility and the
customers should be able to rely on the finality of rates.

Kitchener-Wilmot Hydro did and does have control of its books and is expected to
maintain accurate accounts. They did not in this instance. However, there was no willful
misconduct by the Kitchener-Wilmot Hydro, nor has it been enriched by the error. The
OEB'’s audit did not uncover systemic problems with Kitchener-Wilmot Hydro’s
processes for the RSVA Accounts 1588 and 1589.

One principle of importance in determining whether an adjustment is retroactive rate-
making is whether there was prior knowledge by the utility and its customers that there
may be retrospective adjustments. The Alberta Court of Appeal has stated that the
critical factor for determining whether the regulator is engaged in retroactive ratemaking
is the parties’ knowledge of whether the rate is subject to future change®®. The OEB has
not previously established an expectation that there could be subsequent adjustments
related to a specific period of time once final tariffs have been approved to dispose of
account balances for that period.

The OEB has determined that this Decision is appropriate for the circumstances of this
case, taking into consideration past rulings in the courts. The OEB also recognizes the
current approach to group 1 accounts does not explicitly recognize the potential for
ongoing adjustments to these accounts once final rates are approved. The OEB will be
reviewing its directions for the RSVAs to determine if it is appropriate to recognize the
potential for ongoing adjustments, given the nature of these accounts, even if a

12 Bell Canada v. Canada (Canadian Radio-Television and Telecommunications Commission), 1989
CanLll 67 (SCC), [1989] 1 S.C.R. 1722, (“Bell Canada 1989”), at p. 1749 and 1759

13 Atco Gas and Pipelines Ltd. v. Alberta (Utilities Commission), 2014 ABCA 28(CanLll), at para 57
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particular balance has been disposed on a final basis. The OEB notes that these RSVA
accounts are not closed and re-opened each time a balance is disposed.

Furthermore, as noted by Kitchener-Wilmot Hydro, the IESO Market Rules permit
adjustments to the commodity settlement amounts for information that is found
incorrect. This can result in adjustments to prior periods that may or may not be in the
control of a distributor. Host distributors can adjust charges to embedded distributors for
prior periods for which the embedded distributor has already disposed of account
balances. The OEB will consider this when reviewing the appropriate treatment for the
disposition of RSVAs.

The OEB has already introduced additional regulatory processes for the review of the
commodity RSVAs to assist distributors in minimizing errors and to find issues before
accounts are disposed.

The OEB will not charge Kitchener-Wilmot Hydro for the cost of the audit. The audit
confirmed the balances provided by Kitchener-Wilmot Hydro, and did not find any other
material issues.
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5

IMPLEMENTATION AND ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1)

2)

3)

4)

5)

6)

7

Kitchener-Wilmot Hydro Inc. shall file a draft Rate Order by March 15, 2018
reflecting the OEB’s Decision, including:
i) An RPP and non-RPP separation for the balance in Account 1595 (2014)
i) Review and confirmation of the principal balances in Table 4.2
iii) Calculation of interest projected to April 30, 2018
iv) Calculation of rate riders to dispose of December 31, 2016 balances over a
one-year period.

Intervenors and OEB staff may file any comments on the draft Rate Order with the
OEB and forward to Kitchener-Wilmot Hydro Inc. within 7 days of the date of filing of
the draft Rate Order. The OEB does not intend to allow for an award of costs for the
review of the draft Rate Order or for the filing of any comments on the draft Rate
Order.

Kitchener-Wilmot Hydro Inc. may file with the OEB responses to any comments on
its draft Rate Order within 7 days of the date of receipt of comments.

Intervenors shall submit their cost claim no later than 7 days from the date of
issuance of the Rate Order.

Kitchener-Wilmot Hydro Inc. shall file with the OEB and forward to intervenors any
objections to the claimed costs within 17 days from the date of issuance of the rate
order.

Intervenors shall file with the OEB and forward to Kitchener-Wilmot Hydro Inc. any
responses to any objections for cost claims within 24 days from the date of issuance
of the rate order.

Kitchener-Wilmot Hydro Inc. shall pay the OEB’s costs incidental to this proceeding
upon receipt of the OEB’s invoice.
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All filings to the OEB must quote the file number, EB-2017-0056 and be made
electronically through the OEB’s web portal at
http://www.pes.ontarioenergyboard.ca/eservice/ in searchable/unrestricted PDF format.
Two paper copies must also be filed at the OEB’s address provided below. Filings must
clearly state the sender’s name, postal address and telephone number, fax number and
e-mail address. Parties must use the document naming conventions and document
submission standards outlined in the RESS Document Guideline found at
https://www.oeb.ca/oeb/ Documents/e-Filing/RESS Document Guidelines_final.pdf. If
the web portal is not available parties may email their documents to the address below.
Those who do not have internet access are required to submit all filings on a USB flash
drive in PDF format, along with two paper copies. Those who do not have computer
access are required to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, March 1, 2018
ONTARIO ENERGY BOARD
Original Signed By

Kirsten Walli
Board Secretary
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Northland Utilities et al v. NWT Public Utilities Board, 2010 NWTSC 92
Date: 201011 24
Docket: S-1-CV-2010000079

IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES
BETWEEN:
NORTHLAND UTILITIES (YELLOWKNIFE) LIMITED and
NORTHLAND UTILITIES (NWT) LIMITED
Applicants

-and -

NORTHWEST TERRITORIES PUBLIC UTILITIES BOARD

Respondent
- and -
CITY OF YELLOWKNIFE and
TOWN OF HAY RIVER
Intervenors

REASONS FOR JUDGMENT

[1] Thisisanapplicationfor leaveto appeal and an appeal of adecision, numbered
4-2010, issued by the Northwest Territories Public Utilities Board (the “Board”) on
March 24, 2010.

[2] Atthehearing beforeme, | granted leave and said that reasonsfor that decision
would be forthcoming. Those reasons are contained within this judgment. Since
counsel at the hearing were ready and willing to also argue the appeal on the merits, |
proceeded to hear that aswell. Thisjudgment therefore also contains my reasons for
decision on the appeal.

[3] Theissue put before the court is whether the Board exceeded its jurisdiction
when, as part of its ratesetting exercise for the period 2008-2010, it ordered the
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applicantsto flow through to customers money received asaresult of atax refund for
operationsin 2007. The Applicantssay it did and that its order amountsto retroactive
ratesetting. The Intervenors argue that it is prospective ratesetting since it seeks to
redress harm to current customers. The Board takes no position. For the reasonsthat
follow, the appeal is allowed.

Background:

[4] The Board is established by the Public Utilities Act, R.SN.W.T. 1988, c.24
(Supp.), to regulate public utilitiesin the Northwest Territories. It hasjurisdiction to
supervise the operations of utility companies, to approve municipal franchise
agreements, and, most significantly for purposes of this appeal, to fix ratesfor utility
services. Itispart of what has been described by the Supreme Court of Canada, in
ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), [2006] 1 S.C.R.
140, as a “regulatory compact” (at para. 63):

Under theregulatory compact, the regulated utilitiesare given exclusiverightsto sell
their services within a specific area at rates that will provide companies the
opportunity to earn a fair return for their investors. In return for this right of
exclusivity, utilities assume aduty to adequately and reliably serve all customersin
their determined territories, and arerequired to havetheir ratesand certain operations
regulated ...(citations omitted)

[5] With respect to ratesetting, the Board regulates on the basis of specific years
(called “test years'). It setstheratesfor specific test years and oncethoserates are set
they arefinal. Theonly exceptionstothat areif the Board'sorder ismerely aninterim
oneor if adeferral account is established. Neither situation appliesin this case.

[6] The Act contemplates that the objective for the Board is to fix “just and
reasonable” rates. That isnot explicit but in several sectionsdealing with ratesetting,
such assubsections49(1), 51(2), 51(3) and 51(4), the Act repeatsthe phrase“infixing
just and reasonablerates’. Indoing so, the Board determines arate base consisting of
the cost of the utility's property used to provide the service and its necessary working
capital and then fixes a fair return on that rate base. All parties agree that the Act
requires the Board to set rates on a prospective basis, such as described in
Northwestern Utilities Limited et al v. The City of Edmonton, [1979] 1 S.C.R. 684 (at
p. 691): “ The statutory pattern is founded upon the concept of the establishment of
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ratesin futuro for the recovery of thetotal forecast revenue requirement of the utility
as determined by the Board.”

[7] All parties also agree on another basic tenet of ratesetting by public utility
boards, that being that, in the absence of specific legidative authority to do so, boards
do not have the authority to retroactively change rates: see ATCO Gas & Pipelines
(supra), at para. 71. Rates areraised or lowered to reflect current conditions. They
are not designed to pay back past excessive profits or recoup past operating |osses.
The Board can take into account past experience in setting the current rates; but, it
cannot design afuturerate so asto enablethe utility to recover apast loss or to rectify
for customers some past over-compensation of the utility. In either case the Board
would be engaged in retroactive or retrospective ratesetting.

[8] This case concerns one particular aspect of the utilities overall finances, the
treatment of stock handling charges. In February, 2008, both Applicants filed their
respective rate applications for the test years 2008-2010. Up to that time, stock
handling charges had been capitalized as part of the company's rate base and the
capitalized amount added to the pool of capital cost allowances. Asthereview of their
rate applications went on, the Applicants became aware that these stock handling
charges could be claimed as tax deductions. This was because of aruling from the
Canadian Revenue Agency received by their parent company in Alberta. The
Applicants decided in early 2008 to claim these deductions on their 2007 tax returns.
The Applicants then amended their 2008-2010 rate filings to include the projected
benefit of similar deductionsin the test years.

[9] Itisworthwhileto notethat therewas no rate application or ruling by the Board
for 2007. Rates had been set for the period of 2005-2006 and these were used asthe
basis for the rates charged in 2007. So the 2008-2010 application was the first
opportunity to review theimpact of deducting these charges as opposed to capitalizing
them.

[10] The amounts received back by the Applicants, as a result of taking these
deductions, were relatively small. They were $19,400 for one and $3,800 for the
other.
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[11] On October 27, 2008, the Board issued two decisions, Decision 24-2008 and
Decision 25-2008, dealing with the Applicants 2008-2010 rate applications. Both
decisions addressed theincometax deductionsfor stock handling chargesin the same

way:

The Board notes NUL 'streatment of stock handling chargesfor incometax purposes
was different prior to the current test period. Prior to the current test period stock
handling charges were not deducted for cal culation of theincome tax component of
revenue requirement, both in the forecasts and in the actuals. Aslong as NUL's
treatment of stock handling charges remains consistent for the forecasts as well as
actuals, the Board considers customers will not be harmed. However, if NUL were
to choose to follow the route of ATCO Gas and request that its prior year income
taxes be reassessed by CRA to the maximum extent possibleincluding deduction for
stock handling chargesthen customerswill be harmed if such chargeswere not were
not flowed through to customers.

[12] Both decisionsalso contained adirection to the applicantsthat any tax refunds
received as aresult of claiming these deductions are to be “flowed through” to their
customers. The Board's directions were as follows:

In view of the foregoing, the Board will not direct NUL to retroactively adjust its
deductionsfor stock handling chargesrespecting prior years. However, if NUL were
to choose to request such deductions from CRA respecting prior years, the Board
expects that any resulting income tax savings will be flowed through to NUL's
customers.

[13] The Board did not say how the refunds are to be “flowed through” to the
customers. But, both the Applicants and Intervenors assume that this means that the
money received by the Applicantsisto be paid over to the current customers.

[14] In January, 2009, the Applicants filed applications with the Board seeking a
review and variance of these directions. The Applicants submitted that the stock
handling charges related to a prior year, 2007, for which rates had been finalized,
whilethe directions were contained within the Board's decisionsrelating to 2008-2010
rates. Assuch, sothe Applicantsargued, the Board'sdirections breached the principle
against retroactive ratesetting and thus were outside the Board's jurisdiction.
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[15] In March, 2009, the Applicants requested the Board to defer consideration of
their review and variance applications pending the outcome of an identical dispute
before the Alberta Utilities Commission. The Board agreed to do so

[16] On November 12, 2009, the Alberta Utilities Commission issued Decision
2009-215 respecting the treatment of tax refundsreceived by ATCO Electric Ltd. for
similar deductions claimed for prior years. The reasons of the Commission will be
discussed in further detail later in these reasons but, in summary, the Commission
considered itself to be bound by the principle against retroactive ratemaking, the
principle of prospectivity, and the principle of regulatory certainty, and therefore
precluded from directing ATCO Electric, either directly or indirectly, to return these
fundsfrom prior yearsto current customers. | wastold that this decision has not been
appealed or judicialy reviewed.

[17] The Board reviewed the Alberta decision and continued with consideration of
thereview and variance applications. On March 24, 2010, the Board issued Decision
4-2010inwhichit dismissed the Applicants request to vary itsearlier directions. This
Is the subject-matter of this appeal.

Decision 4-2010:

[18] In its decision, the Board started by noting that the rates established for the
2005-2006 period, being the rates that were in place in 2007, were based on the
assumption that stock handling charges cannot be deducted for tax purposes. Rather,
those charges were capitalized as part of the companies rate base and the capitalized
amount added to the pool of capital cost allowances. It also noted that the Applicants,
after they became aware of the deductibility of these charges, had the discretion asto
whether to claim the stock handling charges as a deduction for 2007 and prior years
but chose to claim only for 2007.

[19] These two points led to what | think are the main arguments supporting the
Board's decision.

[20] First, the Board stated that there are certain methodol ogical underpinnings to
the establishment of rates. Two of those relate to the cal culation of income taxes and
capital cost allowance deductions. Any retroactive changein the methodology usedin
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the establishment of rates, without regard to its impact on future rates, is, in the
Board's view, a violation of the principle of prospectivity. In dismissing the
Applicants argument that the Board's directions amount to retroactive ratemaking, the
Board wrote:

TheBoard considersthe amount of Capital Cost Allowance (CCA) that isclaimed as
adeduction in one time period versus another, for tax purposes, isatiming issue. If
more CCA isclaimed in a past year, then less Un-depreciated Capital Costs pools
would be available for use in future years resulting in a reduction in the CCA
deductionsin future years. Since CCA claimsin a past year impact future year tax
calculations, the Board considers any potential adjustmentsto future customer rates
to reflect the carry over effects of past deductionsto be not aretroactive adjustment
of historical rates but rather a prospective adjustment to restore the integrity of
prospective rate making.

[21] Second, the Board was persuaded by the argument advanced by the Intervenors
in this case that, since the claiming of stock handling charges as adeduction issolely
within the discretion of the Applicants, thereisno shared risk as between the utilities
and the customers. In other words, thisis a purely one-sided benefit. It is not an
“efficiency” saving but merely awindfall due to afortuitoustax ruling and, because
claiming higher deductions in one year has an impact on the amount of tax duein
future years because of the reduction in capital cost allowance available, the risk
results in harm to the customers.

[22] Therefore, the Board was not convinced that its earlier directions were either
inconsistent with prospective ratemaking or violated the principle prohibiting
retroactive ratemaking.

Application for Leave to Appea:

[23] Section 78(1) of the Public Utilities Act restricts appeal sto questions of law or
jurisdiction and an appellant must first obtain leave to appeal.

[24] The partiesagreeon thetest to be applied to determine whether leave should be
granted: North West Co. v. Town of Fort Smith, [2007] N.W.T.J. No.6 (S.C.), a para.
16; Atco Electric Ltd. v. Alberta (Energy and Utilities Board), [2003] A.J. No. 117
(C.A)), at para. 17. The Applicants must demonstrate that the appeal raises a serious
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arguable point. Subsumed within thistest are four criteria: (1) whether the point on
appeal isof significanceto the practice; (2) whether the point raised is of significance
to the action; (3) whether the appeal is prima facie meritorious; and, (4) whether the
appeal will unduly hinder the progress of the case. Also taken into considerationis
the standard of review that will apply should leave be granted.

[25] Inmy view, as| will explain more fully later, the appeal raises a question of
jurisdiction. Assuming that the Board had the power to embark on an examination of
how, if any, these tax deductions and refunds were to be treated, the issue is whether
the Board exceeded its jurisdiction by imposing directions that were tantamount to
retroactive ratemaking. And, if it is ajurisdictional issue, then the Board must be
correct inlaw. Thustheissueissignificant to the practice.

[26] Theissueisobviously significant to the action since it is determinative of the
action. So determination of this point will not hinder progress of the action.

[27] Thelntervenorsargued that the appeal isinsignificant sincethe practical effect
of the Board'sdirectionsareimmaterial. By that they mean that the amount of dollars
at stake amount to aninsignificant part of the Applicants total revenue requirements.
But, of course, the Applicants respond that it is the principle that counts, not the
dollars. Thisappea isessentially about thejurisdiction of the Board in exercising its
ratesetting powers.

[28] | agree with the points made by the Applicants. Hence, | granted leave to
appeal.

Standard of Review:

[29] Itistritelaw to statethat atribunal has only those powersthat are expressly or
implicitly conferred on it by its congtituent statute. Either the Board had the
jurisdiction to issue the directions, or it did not.

[30] The first issue that must be addressed, therefore, is the standard of review.
However, as stated in Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, it is not
necessary to perform an analysis of thisissueif the standard of review for the type of
guestion in issue has already been determined by the jurisprudence.
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[31] Questions of jurisdiction are reviewed on a standard of “correctness’: ATCO
Gas & Pipelines (supra), at para. 21. As previously mentioned, s.78(1) of the Act
limits appeals to questions of law or jurisdiction. This generally calls for the
application of the correctness standard: Prairie North Regional Health Authority v.
Kutzner, [2010] S.J. No. 650 (C.A.), para. 31.

[32] Section 17 of the Act, however, statesthat the Board has exclusivejurisdiction
for all mattersin whichjurisdictionisconferred onit by the Act and itsdecisions shall
not be questioned or reviewed by judicial review or any other process. Section 19
provides that the Board's determination on a question of fact is conclusive and
binding. These constitute privative provisions and therefore any question of fact isnot
subject to appedl.

[33] Thelntervenorsargued that the applicable standard of review isreasonableness
since the issue, the direction to “flow through” to customers the benefits associated
with any income tax reassessments, is one that callsfor the special expertise enjoyed
by the Board.

[34] Thereisno doubt that the Board isaspecialized tribunal. But, in thiscase, the
guestion iswhether the Board exceeded itsjurisdiction. If, asinthecaseof Calgaryv.
Alberta (Energy and Utilities Board), [2010] A.J. No. 449 (C.A.), acaserelied on by
the Intervenors, the Board's jurisdiction is decided in its favour, then areview of its
decision would be on the standard of reasonableness. But here the fundamental
guestion isjurisdictional. Therefore correctness is the standard.

[35] When | speak of jurisdiction | am cognizant of the Supreme Court's
admonishment that only “true” questions of jurisdiction attract the correctness
standard of review. Thiswasemphasized by Bastarache and L ebel J.J., writing for the
majority, in Dunsmuir (supra), at para. 59:

Administrative bodies must also be correct in their determinations of true questions
of jurisdiction or vires. We mention true questions of vires to distance ourselves
from the extended definitions adopted before CUPE. It isimportant here to take a
robust view of jurisdiction. We neither wish nor intend to return to the
jurisdiction/preliminary question doctrine that plagued the jurisprudenceinthisarea
for many years. “Jurisdiction” isintended in the narrow sense of whether or not the
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tribunal had the authority to make the inquiry. In other words, true jurisdiction
guestions arise where the tribunal must explicitly determine whether its statutory
grant of power givesit theauthority to decide a particular matter. Thetribunal must
interpret the grant of authority correctly or itsaction will befound to beultraviresor
to constitute awrongful decline of jurisdiction. Anexample may befoundin United
Taxi Drivers Fellowship of Southern Albertav. Calgary (City), [2004] 1 S.C.R. 485.
In that case, the issue was whether the City of Calgary was authorized under the
relevant municipal acts to enact bylaws limiting the number of taxi plate licences.
That caseinvolved the decision-making powers of amunicipality and exemplifiesa
true question of jurisdiction or vires. These questionswill be narrow. Wereiterate
the caution of Dickson J. in CUPE that reviewing judges must not brand as
jurisdictional issues that are doubtfully so. [Emphasis added; citations omitted.]

[36] Thedistinction between the“narrow” and“wide” meanings of jurisdiction was
explained by Professors Jonesand de Villarsin their text, Principles of Administrative
Law (5" ed.), at p. 140:

Initsbroadest sense, “jurisdiction” meansthe authority to do every aspect of anintra
vires action. In a narrower sense, however, “jurisdiction” means the power to
commence or embark on aparticular typeof activity. A defectinjurisdiction“inthe
narrow sense” isthus distinguished from other errors - such as a breach of aduty to
befair, considering irrelevant evidence, acting for an improper purpose, or reaching
an unreasonable result - which take place after the delegate has lawfully started its
activity, but which cause it to leave or exceed its jurisdiction.

It is important to remember that virtually all grounds for judicia review of
administrative action depend upon an attack on some aspect of the delegate's
jurisdiction (in the wider sense) to do the particular activity in question.
Consequently, it isequally important to remember that any behaviour which causes
the delegate to exceed itsjurisdictionisjust asfatal asany error which meansthat it
never had jurisdiction “in the narrow sense” even to commence the exercise of its
jurisdiction [Italics in original; footnotes omitted.]

[37] Itisinthelast sense of jurisdiction, as described above, that | understand the
issue in this case. The Applicants argue that, while the Board may have had the
authority to consider the fact that there was a tax refund, the Board exceeded its
jurisdiction in making the directions it did. The standard of review for thisis, as |
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have said, correctness. If, however, the Board did not exceed its jurisdiction, the
guestion then iswhether these directionsfall within the range of reasonabl e outcomes.

Submissions on the Appeal:

[38] The essence of the Applicants argument is that the directions amount to
retroactive ratemaking since they were madein the context of the 2008-2010test years
rate application whereas the tax refund appliesto aprior year (2007). The 2007 rates
were “final” and any attempt to reallocate funds from that period amounts to a
revision of thoserates. Insimpleterms, it would requirethe Applicantsto give money
received from tax refunds for a prior year to current customers.

[39] TheApplicants argument characterized the directionsasan “ adjustment” to the
utility's revenue requirements for the prior year. How isthis? Counsel simplified it
for me by explaining that lower taxes means alower cost base which in turn means
lower revenue requirements which results in lower rates. Hence it is an implicit
adjustment to the 2007 rate structure to have these funds flow through to the
customers.

[40] The Applicants placed great reliance on the Alberta Utilities Commission
Decision 2009-215 (referred to previously). In their view that decision addressed
exactly the same issues as addressed by the Board in this case and held that any flow
through of tax refunds to customers s prohibited by the principle against retroactive
ratemaking.

[41] The Intervenors took the position that the Alberta Commission's decision did
not deal with the sameissuesand, even if it did, that Commission came to the wrong
conclusions.

[42] Intheir submission, theincometax deductions claimed by the Applicants have
resulted in a reduction of the undepreciated capital cost balances available to offset
future taxableincome and thus lower income tax expenses. Consequently customers
will pay a higher amount of income tax expense through rates in future years. Both
the Alberta Commission and the Board in this case came to similar findings in this
regard. Counsel for the Intervenors noted that the Board expressly stated that the
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customers have been “harmed” and the only way to rectify thisisto flow through the
tax refunds. Counsel described this as a non-reviewable finding of fact.

[43] Thedifference as between the Alberta Commission's decision and the Board's,
in the Intervenors submission, is that the Alberta Commission was considering
various formulas, such as readjusting capital cost balances, while the Board was
dealing with a straightforward cause-and-effect scenario, i.e., the deductions in the
past cause harminthe present. Thusit isnot an exercisein retroactive ratemaking but
prospective ratemaking since it merely restoresthe integrity of the methodology used
to set rates.

[44] Counsel also noted that the AlbertaCommission did not simply leave the issue
when it decided that it could not order a flow-through of the tax refundsin that case.
It directed that adeferral account be established to include all income tax deductible
capital costs on ago-forward basis.

[45] TheIntervenors counsel also made the argument that, since these tax refunds
were received in 2008, and the Board was considering this issue as part of the 2008-
2010 rate application review, it may consider these fundsto be part of the revenues of
the Applicantsfor afiscal period under review (as permitted by s.51(2)(a) of the Act)
or aspart of the utilities working capital (asrequired by s. 49(2)(b) of the Act). Thus
there would be no requirement to restate the 2007 cost base or revenue requirements.

[46] Finadlly, the Intervenors made the point that if utilities keep changing the
underlying basis of accounting or tax cal culations then there would be no regulatory
certainty. Inthiscase, therateswere set on the basisthat stock handling chargeswere
100% capitalized. The utilities have, after-the-fact, changed that to reflect 100% of
these costs as tax deductible.

[47] Inresponse, the Applicants point out that any “harm” suffered by current or
future customers will be off-set by the fact that customers will benefit from the
expensing of these costs since that will lower the amount of taxes payable. So, while
the utilities benefit from the deduction taken for 2007, the customers will benefit in
the test years and every year thereafter due to the increased tax deductions being
claimed by the utilities.
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[48] Applicants counsel also painted the Board's (and the Intervenors) attempt to
framethedirectionsin referenceto capital cost allowances and undepreciated capital
cost base as merely an attempt to do indirectly what cannot be done directly (a point
emphasized by the AlbertaCommission initsdecision). Any alternativetechniqueor
method to either justify or reallocate the refunds to the customers is equally
objectionable on this ground.

Analysis

[49] As| noted earlier, al parties agree that the Board, in exercising ratesetting
powers, is required to do so prospectively and is prohibited from engaging in
retroactive ratemaking. | think it would be helpful to set out some definitions since
varioustermsare often used interchangeably and in different contexts. Inthe Calgary
v. Alberta case (supra), Hunt JA. gave a helpful description of the meaning of
“prospective’, “retroactive” and “retrospective’, in the context of utility regulation (at
paras. 46-49):

A brief overview of some central principles of ratemaking, including the
related concepts of retroactive and retrospective ratemaking, isnecessary. Generally,
ratemaking and rates must be prospective: Coseka Resources Ltd. v. Saratoga
Processing Co. (1981), 31 A.R. 541 at para. 29, 16 Alta. L.R. (2d) 60 (C.A)). A
utility's past financial results can be used to forecast future expenses, but aregul ator
cannot design future rates to recover past revenue deficiencies: Northwestern
Utilities Ltd. and al. v. Edmonton, [1979] 1 SC.R. 684 a 691 and 699
(“ Northwestern Utilities™).

Retroactive ratemaking “establish[es] rates to replace or be substituted to
those which were charged during that period”: Bell Canada v. Canada (Canadian
Radio-Television and Telecommunications Commission), [1989] 1 S.C.R. 1722 at
1749 (“Bell Canada 1989"). Utility regulators cannot retroactively change rates
(“Stores Block™ at para. 71) because it creates a lack of certainty for utility
consumers. If aregulator could retroactively change rates, consumers would never
be assured of the finality of rates they paid for utility services.

Retrospective ratemaking, in contrast, imposes on the utility's current
consumers shortfalls (or surpluses) incurred by previous generations of consumers.
Itisgeneraly prohibited because it createsinequities or improper subsidizations as
between past and present consumers (who may not be the same)...
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Sometimesretrospective ratemaking isreferred to asretroactive ratemaking.
This is because rates imposed on a future generation of consumers, while
prospective, create obligationsin respect of past transactions, and in this sense they
are retroactive...

[50] TheCalgary caseaso illustrates, in itsreview of pertinent jurisprudence, that
the only way in which expenses or surpluses from one year can be reallocated in a
subsequent year, or rates can be changed after-the-fact, isby use of deferral accounts
or interim rates. Neither appliesin this case, as| previously mentioned.

[51] What the present case demonstrates are aspects of both “retrospective’ and
“retroactive’ ratemaking, asthosetermsare used above. “Retrospective’ becausethe
Board, by itsdirections, isbenefitting present customersfromagain incurredin apast
year. “Retroactive’ because, in taking therefundsaway from the utilities and passing
them on to the customers, the Board is in effect restating the utilities rate base and
revenue requirement for that past year.

[52] The Board itself seemed to recognize these principles in an earlier decision,
number 4-2008 issued on January 30, 2008, dealing with an issue from the review of
the Northwest Territories Power Corporation's 2006-2008 rate application. There, the
Board issued a directive requiring the Corporation to refund to customers $345,000
that was, inthe Board'sterm, “ over-collected” for certain expenses between the 2001-
2002 and 2005-2006 test year periods. Asl understand it, the Board asserted that the
Corporation had claimed certain expenses when setting the rates for those years but
did not carry out all the work related to those expenses, resulting in savingsin those
years but the potential for higher expenses in future years when the work has to be
done. The Corporation asked the Board to review thisdirection. Initsdecision, the
Board vacated the direction “as a matter of law” after reviewing submissions
regarding retroactive ratemaking.

[53] To start, I do not accept the Intervenors argument that, just because the tax
refunds were received in 2008, they can be considered by the Board as revenues
applicable to the fiscal year for which the Board is considering setting rates. The
amounts are directly referable to operations in 2007 and not to the test years under
consideration by theBoard. Similarly, the consideration of theworking capital of the
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utilities is the need to consider the “necessary” working capital for the period in
guestion, not what may simply be available.

[54] Since much emphasis was placed in argument on the Alberta Utilities
Commission Decision 2009-215, | will review it in more detail.

[55] The Alberta decision was made in the context of ATCO Electric's application
for approval of its 2009-2010 general tariff. Init ATCO identified the retention of
income tax refunds, as a result of deductions for various costs (including stock
handling charges), for 2006, 2007 and 2008 in the amount of $6 million. These costs
were previously treated as capital additionsfor income tax purposes and formed part
of the undepreciated capital cost which was then available to lower taxable income
over aperiod of yearsthrough ayearly capital cost allowance deduction. Inlate 2007,
however, ATCO became aware of the ability to deduct these items. Once that was
identified, ATCO included provision for these deductions in its 2009-2010 tariff
application.

[56] Variousconsumer groupsintervened on therate application and argued that, in
order to receive the refunds, the undepreciated capital cost balances were reduced by
the amount of the deductions thereby reducing the capital cost allowance in future
years. These groups therefore asked that either the $6 million be flowed through to
customers, or that the undepreciated capital cost balance be set at the level existing
prior to ATCO'sclaim for the refunds, or that an adjustment be made to the rate base
for 2009-2010.

[57] ATCO arguedthat al of these methodswould amount to retroactive ratemaking
since it would involve the Commission in adjusting or restating prior years revenue
requirements after the rates for those years had already been fixed. ATCO aso
argued, as the Applicants do here, that customers benefit in the long term due to its
ability to take these deductionsin future years.

[58] Asl mentioned previoudly, the AlbertaCommission considered the principle of
prospectivity, the prohibition against retroactivity, and the need for regulatory
certainty, and alowed ATCO to keep the money redlized as a result of these
deductions. The Commission held that these principles would be undermined if the
refunds were to be paid to customers. It reasoned that the rateswere finalized for the
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years to which the refunds related and all the alternatives considered were smply a
mechanism to reallocate the refunds. Also, to make any of the adjustments proposed
by the consumers would be simply doing indirectly what could not be done directly.

[59] The Commission acknowledged that, yes, the customers may have lost some
benefit asaconsequence of ATCO claiming the deductions but to do asthe consumer
groups proposed would offend the well-established regulatory principles previously
mentioned. It referred to past situationsto show that issuesarising from the difference
in treatment of capital versus expense as between tax and regulatory accounts are not
new. And, the Commission a'so commented on the difference between thetax regime,
where there may be reassessments and retroactive changes, and the regulatory regime
where certainty isthe norm (at para. 68):

The Commission notes the conflicting incentives and imbalance that arise
between shareholders and customers when customer rates are finalized but income
tax reassessments and refunds may be requested and received by autility outside of
the test years. While the income tax legidation and its regulations allow for
retroactive changesto be madein the calculation of income tax expense resulting in
an income tax refund to the benefit of shareholders, the Commission must adhereto
the principle against retroactive ratemaking, the prospectivity principle and the
principle of regulatory certainty.

[60] In my opinion, the issues addressed by the Alberta Commission are the same
ones that were before the Board in the present case. And, in my respectful view, the
Commission was correct in its analysis.

[61] TheBoard based itsdecision onwhat it characterized as a“ retroactive change
in the methodological underpinnings used in the establishment of prospective rates’
and seemed to say that if such a change had an impact on future ratesit would bein
violation of the principle of prospectivity. | must admit to some difficulty in
understanding what exactly the Board is saying if | keep in mind that rates are set
within the parameters of an application for specific test years. It isthe methodology
used to set ratesfor the test yearsin question that determines the rates (not some past
or potential future methodology).

[62] The Board said, in its decision, that “any potential adjustments to future
customer ratesto reflect the carry over effects of past deductions(is) not aretroactive
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adjustment”. | agree. But the point isthat the adjustment is done to future rates, not
by reaching back to a past year and flowing through benefits from that year to
customersin afuture rate period.

[63] The 2008-2010 application before the Board took into account the potential
savings from the deductions that the Applicants are now able to take. Whether those
savings actually off-set the reduction in available capital cost allowances is not the
point (and the evidence on thiswasfar from clear). The point isthat the methodol ogy
used in the rate application under consideration is consistent with the changes in tax
treatment and internally consistent.

[64] | agreewith the Intervenors counsel when he argues that the 2007 tax refunds
cannot be considered as an “efficiency gain”. They came about due to a change in
federal tax policy as opposed to any efficienciesintroduced by the utilities. But, if it
isawindfall then the solution is not to provide one to the 2008-2010 customer base.
The solution isto concentrate on devel oping appropriate ratesfor the test years based
on current knowledge.

[65] Any attempt to deal with therefundsreceived for 2007 within the context of the
2008-2010 rate application is, in my opinion, tantamount to retroactive ratemaking.
Calling it a“ prospective adjustment” is merely doing indirectly what cannot be done
directly. It isaxiomatic that the courts will look to the substance of what is being
done, and not merely the form, and strike down any attempt to do indirectly what a
tribunal’'s enabling statute does not allow to be done directly: see, for example,
Referencere Agricultural Products Marketing Act, [1978] 2S.C.R. 1198 (at p. 1291).

[66] It may well be, astheIntervenors counsel suggested, that the Board in this case,
as opposed to what was donein the Alberta case, wastrying to strike abetter balance
between the interests of consumers and those of the utilities. The difficulty isthat in
its attempt to do so the Board exceeded its jurisdiction by engaging in what |
previously described as both retroactive and retrospective ratemaking.

Conclusions:

[67] Leavetoapped isgranted andtheappeal isallowed. Decision4-2010ishereby
set aside and an order will issue granting variance of Board Decisions 24-2008 and
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25-2008 by vacating the direction to flow through to customers any benefits from tax
deductions for stock handling charges in prior years.

[68] On the matter of costs, if the parties are unable to agree they may file written
submissions to me within 60 days of the date of these reasons for judgment.

J.Z. Vertes
JS.C.

Dated this 24" day of November, 2010.
Counsel for the Applicant: Loyola G. Keough
Counsel for the Respondent:  John Donihee

Counsdl for the Intervenors: Thomas D. Marriott
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for these services in a given year was limited to an
inflationary cap, less a productivity offset to reflect the
low degree of competition in that particular market.
The CRTC ordered the carriers to establish deferral
accounts as separate accounting entries in their ledg-
ers to record funds representing the difference between
the rates actually charged and those as otherwise deter-
mined by the formula. At the time, the CRTC did not
direct how the deferral account funds were to be used.

In December 2003, Bell Canada sought approval
from the CRTC to use the balance in its deferral account
to expand high-speed broadband internet services in
remote and rural communities. The CRTC invited sub-
missions and conducted a public process to determine
the appropriate disposition of the deferral accounts. In
February 2006, it decided that each deferral account
should be used to improve accessibility for individu-
als with disabilities and for broadband expansion. Any
unexpended funds were to be distributed to certain cur-
rent residential subscribers through a one-time credit or
via prospective rate reductions. This was known as the
“Deferral Accounts Decision”.

Bell Canada appealed the order of one-time cred-
its, while the Consumers’ Association of Canada and
the National Anti-Poverty Organization appealed the
direction that the funds be used for broadband expan-
sion. The Federal Court of Appeal dismissed the
appeals, finding that the Price Caps Decision regime
always contemplated that the disposition of the deferral
accounts would be subject to the CRTC’s directions and
that the CRTC was at all times acting within its man-
date. TELUS Communications Inc. joined Bell Canada
as an appellant in this Court.

Held: The appeals should be dismissed.

The CRTC’s creation and use of the deferral accounts
for broadband expansion and consumer credits was
authorized by the provisions of the Telecommunications
Act which lays out the basic legislative framework of
the Canadian telecommunications industry. In particu-
lar, s. 7 of the Act sets out certain broad telecommuni-
cations policy objectives and s. 47(a) directs the CRTC
to implement them when exercising its statutory author-
ity, balancing the interests of consumers, carriers and
competitors. A central responsibility of the CRTC is
to determine and approve just and reasonable rates to
be charged for telecommunications services. Pursuing

formule établie par la Décision sur le plafonnement des
prix, toute hausse de prix de ces services pour une année
donnée était limitée a un plafond lié a 'inflation, moins
une compensation de la productivité visant a refléter le
faible degré de concurrence dans ce marché particulier.
Le CRTC a ordonné aux entreprises de créer dans leurs
grands livres des comptes de report dont les fonds corres-
pondent a la différence entre les tarifs réellement exigés
et ceux autrement calculés selon la formule. A I'époque,
il n’a pas précisé de quelle fagon les fonds des comptes de
report devraient étre utilisés.

En décembre 2003, Bell Canada a demandé au CRTC
la permission d’utiliser le solde de son compte de report
pour étendre a des collectivités rurales et éloignées le
service Internet haute vitesse a large bande. Le CRTC a
sollicité, dans le cadre d’une instance publique, des pro-
positions relatives a I'utilisation des comptes de report.
En février 2006, le CRTC a décidé que les comptes de
report devaient étre utilisés pour améliorer 'acces des
personnes handicapées aux services et pour étendre le
service a large bande. Toute somme non dépensée devait
étre distribuée a certains abonnés actuels au moyen d’un
crédit unique ou de réductions tarifaires futures. Cette
décision est appelée la « Décision sur les comptes de
report ».

Bell Canada a interjeté appel de I'ordonnance inti-
mant le versement d’un crédit unique, alors que ’Asso-
ciation des consommateurs du Canada et I’'Organisation
nationale anti-pauvreté ont fait appel de la décision pres-
crivant l'utilisation des fonds aux fins d’expansion du
service a large bande. La Cour d’appel fédérale a rejeté
les appels. Elle a conclu, d’une part, que le régime ins-
titué par la Décision sur le plafonnement des prix a tou-
jours envisagé que les fonds accumulés dans les comptes
de report seraient utilisés de la maniere que prescrirait
le CRTC, et, d’autre part, que ce dernier avait a tout
moment agi dans les limites de son mandat. TELUS
Communications Inc. s’est jointe a Bell Canada, en tant
qu'appelante, devant la Cour.

Arrét : Les pourvois sont rejetés.

La création et I'utilisation des comptes de report aux
fins d’expansion du service a large bande et de verse-
ment de crédits aux consommateurs étaient autorisées
par les dispositions de la Loi sur les télécommunications,
laquelle pose le cadre législatif de base de I'industrie
des télécommunications au Canada. En particulier, I'art.
7 de la Loi énonce certains grands objectifs de la poli-
tique canadienne de télécommunication et I'al. 47a) de
cette méme loi enjoint au CRTC de veiller a leur réali-
sation lorsqu’il exerce les pouvoirs qui lui sont conférés
et concilie les intéréts des consommateurs, des entrepri-
ses et de leurs concurrents. Une responsabilité centrale
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policy objectives through the exercise of its rate-setting
power is precisely what s. 47 requires the CRTC to do
in setting just and reasonable rates. [1] [28] [36]

The issues raised in these appeals go to the very
heart of the CRTC’s specialized expertise. The core of
the quarrel in effect is with the methodology for set-
ting rates and the allocation of certain proceeds derived
from those rates, a polycentric exercise with which the
CRTC is statutorily charged and which it is uniquely
qualified to undertake. The standard of review is there-
fore reasonableness. [38]

In ordering subscriber credits and approving the
use of funds for broadband expansion, the CRTC acted
reasonably and in accordance with the policy objec-
tives of the Telecommunications Act. In the Price Caps
Decision, the CRTC indicated that the amounts in the
deferral accounts would help achieve the CRTC’s objec-
tives. When the CRTC approved the rates derived from
the Price Caps Decision, the portion of the revenues
that went into the deferral accounts remained subject to
the CRTC’s further directions. The deferral accounts,
and the fact that they were encumbered by the possibil-
ity of the CRTC’s future directions, were therefore an
integral part of the rate-setting exercise. The allocation
of deferral account funds to consumers was neither a
variation of a final rate nor, strictly speaking, a rebate.
From the Price Caps Decision onwards, it was under-
stood that the disposition of the deferral account funds
might include an eventual credit to subscribers once the
CRTC determined the appropriate allocation. [64-65]
[77]

There was no inappropriate cross-subsidization
between residential telephone services and broadband
expansion. The Telecommunications Act contemplates
a comprehensive national telecommunications frame-
work. The policy objectives that the CRTC is always
obliged to consider demonstrate that it need not limit
itself to considering solely the service at issue in deter-
mining whether rates are just and reasonable. It properly
treated the statutory objectives as guiding principles in
the exercise of its rate-setting authority, and came to a
reasonable conclusion. [73] [75] [77]

du CRTC consiste a déterminer et a approuver les tarifs
justes et raisonnables des services de télécommunication.
La poursuite par le CRTC des objectifs de la politique,
au moyen de I’exercice de son pouvoir de tarification,
constitue précisément ce que lart. 47 lui demande de
faire lorsqu’il fixe des tarifs justes et raisonnables. [1]
(28] [36]

Les questions soulevées dans les présents pourvois
ressortissent a I'essence méme de I'expertise spécialisée
du CRTC. Le nceud du litige concerne en fait la méthode
d’établissement des tarifs et laffectation de certains
fonds provenant de ces tarifs, un exercice polycentrique
que le Iégislateur a confié au CRTC et pour lequel ce der-
nier posseéde une compétence particuliere. La norme de
contrdle est donc celle de la décision raisonnable. [38]

Lorsqu’il a ordonné I’attribution de crédits aux abon-
nés et lorsqu’il a approuvé I'utilisation des fonds pour
I’expansion du service a large bande, le CRTC a agi de
maniere raisonnable et en conformité avec les objectifs
de la politique de la Loi sur les télécommunications.
Dans la Décision sur le plafonnement des prix, le CRTC
a indiqué que les fonds des comptes de report contribue-
raient a la réalisation de ses objectifs. Lorsque le CRTC
a approuvé les tarifs découlant de la Décision sur le pla-
fonnement des prix, la partie des revenus qui avait été
versée dans les comptes de report est demeurée assujettie
aux prescriptions que pourraient formuler ultérieurement
le CRTC. Les comptes de report, ainsi que la possibilité
qu’ils fassent par la suite I'objet de prescriptions de la
part du CRTC, faisaient donc partie intégrante de I'opé-
ration de fixation de tarifs. Lattribution de fonds des
comptes de report aux consommateurs ne constituait ni
une modification d’une ordonnance tarifaire définitive
ni a proprement parler un rabais. Deés la Décision sur le
plafonnement des prix, il était entendu que les fonds des
comptes de report pourraient notamment étre utilisés
pour le versement d’un éventuel crédit aux abonnés une
fois que le CRTC aurait déterminé 'affectation souhaita-
ble. [64-65] [77]

Il n’y a pas eu interfinancement inapproprié entre
les services téléphoniques résidentiels et 1’expansion
du service a large bande. La Loi sur les télécommuni-
cations envisage un cadre national global en maticre
de télécommunications. Les objectifs de la politique de
télécommunication — dont le CRTC doit toujours tenir
compte — montrent qu’il n’a pas a prendre en considé-
ration uniquement le service en cause pour déterminer
si les tarifs sont justes et raisonnables. Il a a juste titre
considéré les objectifs inscrits dans la loi comme des
principes directeurs régissant 1’exercice de son pouvoir
de tarification et il est arrivé a une conclusion raisonna-
ble. [73] [75] [77]
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The judgment of the Court was delivered by

[1] ABELLA J. — The Telecommunications Act,
S.C. 1993, c. 38, sets out certain broad telecom-
munications policy objectives. It directs the Cana-
dian Radio-television and Telecommunications
Commission (“CRTC”) to implement them in the
exercise of its statutory authority, balancing the
interests of consumers, carriers and competitors in
the context of the Canadian telecommunications
industry. The issue in these appeals is whether this
authority was properly exercised.

[2] While distinct questions arise in each of the
appeals before us, the common problem is whether
the CRTC, in the exercise of its rate-setting

Neil Finkelstein, Catherine Beagan Flood
et Rahat Godil, pour Dappelante/intimée Bell
Canada.

Michael H. Ryan, John E. Lowe, Stephen R.
Schmidt et Sonya A. Morgan, pour I'appelante/
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nisation nationale anti-pauvreté et I'intimé le Centre
pour la défense de I'intérét public.

Michael Koch et Dina F. Graser, pour I'intimée
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John B. Laskin et Afshan Ali, pour I'intimé/inter-
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communications canadiennes.

Personne n’a comparu pour les intimés la
Société en commandite Télébec, Arch Disability
Law Centre, Bell Aliant Communications régio-
nales, Société en commandite, et Saskatchewan
Telecommunications.

Version francaise du jugement de la Cour rendu
par

[1] LA JUGE ABELLA — La Loi sur les télécommu-
nications, L..C. 1993, ch. 38, énonce certains grands
objectifs de la politique canadienne de télécommu-
nication. Elle enjoint au Conseil de la radiodiffusion
et des télécommunications canadiennes (« CRTC »)
de veiller a leur réalisation dans I’exercice des pou-
voirs qui lui sont conférés par la loi, en conciliant
les intéréts des consommateurs, des entreprises et
de leurs concurrents dans le contexte de 'industrie
canadienne des télécommunications. Les présents
pourvois soulévent la question de savoir si l'orga-
nisme a exercé ces pouvoirs d’une maniere appro-
priée.

[2] Bien que chacun des pourvois dont nous
sommes saisis souléve des questions distinctes, le
probléme commun est de savoir si le CRTC, dans
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authority, appropriately directed the allocation of
funds to various purposes. In the Bell Canada and
TELUS Communications Inc. appeal, the chal-
lenged purpose is the distribution of funds to cus-
tomers, while in the Consumers’ Association of
Canada and National Anti-Poverty Organization
appeal, the impugned allocation was directed at
the expansion of broadband infrastructure. For the
reasons that follow, in my view the CRTC’s alloca-
tions were reasonable based on the Canadian tele-
communications policy objectives that it is obliged
to consider in the exercise of all of its powers,
including its authority to approve just and reason-
able rates.

Background

[3] The CRTC issued its landmark “Price Caps
Decision”! in May 2002. Exercising its rate-
setting authority, the CRTC established a formula
to regulate the maximum prices charged for certain
services offered by incumbent local exchange carri-
ers (“ILECs”), who are primarily well-established
telecommunications carriers.

[4] As part of its decision, the CRTC ordered
the affected carriers to create separate accounting
entries in their ledgers. These were called “deferral
accounts”. The funds contained in these deferral
accounts were derived from residential telephone
service revenues in non-high cost serving areas
(“non-HCSAs”), which are mainly urban. Under
the formula established by the Price Caps Decision,
any increase in the price charged for these services
in a given year was limited to an inflationary cap,
less a productivity offset to reflect the low degree
of competition in that particular market.

[5] More specifically, the effect of the inflationary
cap was to bar carriers from increasing their prices
at a rate greater than inflation. The productivity

I' Telecom Decision CRTC
2002 (online:
dt2002-34.htm).

2002-34, May 30,
www.crtc.gc.ca/eng/archive/2002/

I’exercice de son pouvoir de tarification, a ordonné
d’une maniere appropriée l'affectation de fonds a
diverses fins. Dans le pourvoi de Bell Canada et
de TELUS Communications Inc., c’est la distribu-
tion de fonds aux clients qui est contestée, alors
que, dans celui de I’Association des consomma-
teurs du Canada et de I’Organisation nationale anti-
pauvreté, c’est I'affectation de fonds a ’expansion
du service a large bande. Pour les motifs qui sui-
vent, je suis d’avis que les affectations décidées par
le CRTC étaient raisonnables au regard des objec-
tifs de la politique canadienne de télécommuni-
cation que le CRTC doit prendre en considération
dans I'exercice de tous ses pouvoirs, y compris I’ap-
probation de tarifs justes et raisonnables.

Contexte

[3] Le CRTC a rendu sa décision-clé sur le pla-
fonnement des prix! en mai 2002 (« Décision sur
le plafonnement des prix »). Dans I'exercice de son
pouvoir de tarification, le CRTC a élaboré une for-
mule pour réglementer les prix maximums exigés
pour certains services offerts par des entreprises de
services locaux titulaires (« ESLT »), lesquelles sont
principalement des entreprises de télécommunica-
tion bien établies.

[4] Dans le cadre de sa décision, le CRTC a
ordonné aux entreprises visées de créer dans leurs
grands livres des comptes distincts, appelés « comp-
tes de report ». Les fonds de ces comptes de report
provenaient des revenus tirés des services télépho-
niques résidentiels dans les zones de desserte autres
que celles a colit élevé (« les zones autres que les
ZDCE »), qui sont principalement urbaines. Selon
la formule établie par la Décision sur le plafonne-
ment des prix, toute hausse de prix de ces services
pour une année donnée était limitée a un plafond lié
a I'inflation, moins une compensation de la produc-
tivité visant a refléter le faible degré de concurrence
dans ce marché particulier.

[5] Plus précisément, le plafond 1ié a I'inflation
avait pour effet d’empécher les entreprises d’augmen-
ter leurs prix selon un taux supérieur a I'inflation.

I Décision de télécom CRTC 2002-34, 30 mai 2002 (en
ligne : www.crtc.gc.ca/fra/archive/2002/dt2002-34.
htm).
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offset, on the other hand, put downward pressure on
the rates to be charged. While market forces would
normally serve to encourage carriers to reduce both
their costs and their prices, the low level of compe-
tition in the non-HCSA market led the CRTC to
conclude that an offsetting factor was necessary as
a proxy for the effect of competition.

[6] Given the countervailing factors at work in
the Price Caps Decision formula, there was the
potential for a decrease in the price of residential
services in these areas if inflation fell below a cer-
tain level. Rather than mandating such a decrease,
however, the CRTC concluded that lower prices,
and therefore the prospect of lower revenues,
would constitute a barrier to the entry of new carri-
ers into this particular telecommunications market.
It therefore ordered that amounts representing the
difference between the rates actually charged, not
including the decrease mandated by the Price Caps
Decision formula, and the rates as otherwise deter-
mined through the formula, were to be collected
from subscribers and recorded in deferral accounts
held by each carrier. These accounts were to be
reviewed annually by the CRTC. The intent of the
Price Caps Decision was, therefore, that prices for
these services would remain at a level sufficient
to encourage market entry, while at the same time
maintaining the pressure on the incumbent carriers
to reduce their costs.

[7] The principal objectives the CRTC intended
the Price Caps Decision to achieve were the
following:

a) to render reliable and affordable services of high
quality, accessible to both urban and rural area
customers;

b) tobalance the interests of the three main stakehold-
ers in telecommunications markets, i.e., customers,
competitors and incumbent telephone companies;

¢) to foster facilities-based competition in Canadian
telecommunications markets;

La compensation de la productivité, quant a elle,
créait une pression a la baisse sur les tarifs exigés.
Les forces du marché inciteraient normalement les
entreprises a réduire a la fois leurs cofits et leurs
prix, mais le faible degré de concurrence dans le
marché des zones autres que les ZDCE a amené le
CRTC a conclure qu’il était nécessaire d’utiliser un
facteur de compensation en remplacement de I’effet
de la concurrence.

[6] Etantdonné les facteurs compensateurs utilisés
dans la formule imposée par la Décision sur le pla-
fonnement des prix, il y avait une possibilité de voir
baisser les tarifs des services résidentiels dans ces
zones si I'inflation tombait en dessous d’un certain
niveau. Le CRTC n’a cependant pas ordonné une
telle baisse, estimant que des tarifs plus bas, et donc
la perspective de revenus inférieurs, constitueraient
un obstacle a 'entrée de nouveaux concurrents sur
ce marché des télécommunications en particulier.
Par conséquent, il a ordonné que les sommes cor-
respondant a la différence entre les tarifs réellement
exigés, sans la baisse imposée par la formule éta-
blie dans la Décision sur le plafonnement des prix,
et ceux autrement calculés selon la formule, soient
percues aupres des abonnés et comptabilisées dans
des comptes de report établis par chaque entreprise.
Ces comptes devaient faire I'objet d’'un examen
annuel par le CRTC. L'intention du CRTC, dans sa
Décision sur le plafonnement des prix, était donc
que les prix de ces services demeurent a un niveau
suffisant pour favoriser I'entrée sur le marché tout
en maintenant la pression sur les entreprises titulai-
res pour qu'elles réduisent leurs cofits.

[7] Voici les principaux objectifs poursuivis par le
CRTC lorsqu’il a rendu la Décision sur le plafonne-
ment des prix :

a) rendre des services fiables et abordables, de qualité
et accessibles aux clients des zones urbaines et rura-
les;

b) concilier les intéréts des trois principaux interve-
nants dans les marchés des télécommunications,
c.-a-d., les clients, les concurrents et les compagnies
de téléphone titulaires;

¢) encourager la concurrence fondée sur les installa-
tions dans les marchés canadiens des télécommu-
nications;
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d) to provide incumbents with incentives to increase
efficiencies and to be more innovative; and

e) to adopt regulatory approaches that impose the
minimum regulatory burden compatible with
the achievement of the previous four objectives.
[para. 99]

[8] The CRTC discussed the future use of the
deferral account funds as follows:

The Commission anticipates that an adjustment to
the deferral account would be made whenever the
Commission approves rate reductions for residential
local services that are proposed by the ILECs as a result
of competitive pressures. The Commission also antici-
pates that the deferral account would be drawn down to
mitigate rate increases for residential service that could
result from the approval of exogenous factors or when
inflation exceeds productivity. Other draw downs could
occur, for example, through subscriber rebates or the

d) inciter les titulaires a accroitre les efficiences et a
étre plus innovatrices;

e) adopter des approches réglementaires qui impo-
sent le fardeau réglementaire minimum compati-
ble avec l'atteinte des quatre objectifs précédents.
[par. 99]

[8] Le CRTC a fait les observations suivantes au
sujet de I'utilisation future des fonds du compte de
report :

Le Conseil prévoit qu'un rajustement du compte de report
serait fait chaque fois qu’il approuverait des réductions
tarifaires pour les services locaux de résidence qui sont
proposées par les ESLT en raison de pressions concur-
rentielles. Le Conseil prévoit également que le compte de
report serait utilisé pour atténuer les augmentations de
tarifs des services de résidence qui pourraient faire suite
a lapprobation de facteurs exogenes ou lorsque I'infla-
tion excede la productivité. Cela pourrait aussi se faire
par exemple au moyen de rabais aux abonnés ou par le

funding of initiatives that would benefit residential cus-

financement d’initiatives a I'avantage des abonnés du ser-

tomers in other ways. [Emphasis added; para. 412.]

At the time, it did not specifically direct how the
deferral account funds were to be used, leaving the
issue subject to further submissions. While some
participants objected to the creation of the deferral
accounts, no one appealed the Price Caps Decision
(Bell Canada v. Canadian Radio-television and
Telecommunications Commission, 2008 FCA 91,
80 Admin. L.R. (4th) 159, at para. 14).

[9] The Price Caps Decision was to apply to serv-
ices offered by Bell Canada, TELUS, and other
affected carriers for the four-year period from
June 1, 2002 to May 31, 2006. In a decision in 2005,
the CRTC extended this price regulation regime for
another year to May 31, 2007.2 The CRTC allowed
some draw-downs of the deferral accounts follow-
ing the Price Caps Decision that are not at issue in
these appeals.

2 Telecom Decision CRTC 2005-69, December 16,
2005 (online: www.crtc.gc.ca/eng/archive/2005/
dt2005-69.htm).

vice résidentiel d’autres facons. [Je souligne; par. 412.]

A T'époque, il n’a pas précisé de quelle facon les
fonds des comptes de report devraient étre uti-
lisés, laissant la question en suspens. Certains
participants s’opposaient a la création des comp-
tes de report, mais aucun n’a interjeté appel
de la Décision sur le plafonnement des prix
(Bell Canada c. Conseil de la radiodiffusion
et des télécommunications canadiennes, 2008
CAF 91, 80 Admin. L.R. (4th) 159 (p. 179),
par. 14).

[9] La Décision sur le plafonnement des prix
devait s’appliquer aux services offerts par Bell
Canada, TELUS et d’autres entreprises pour la
période de quatre ans allant du 1°' juin 2002 au
31 mai 2006. Dans une décision rendue en 2005,
le CRTC a prolongé d’'un an lapplication de ce
régime de réglementation des prix, soit jusqu’au 31
mai 20072. Le CRTC a autorisé quelques réduc-
tions des comptes de report apres la Décision sur le
plafonnement des prix, mais ces réductions ne sont
pas en litige dans les présents pourvois.

2 Décision de télécom CRTC 2005-69, 16 décembre
2005 (en ligne: www.crtc.gc.ca/fra/archive/2005/
dt2005-69.htm).
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[10] In March 2003, in two separate decisions,
the CRTC approved the rates for Bell Canada and
TELUS.3 In the Bell Canada decision, the CRTC
appeared to contemplate the continued operation of
the deferral accounts established in the Price Caps
Decision. It ordered, for example, that certain tax
savings be allocated to the deferral accounts:

The Commission, in Decision 2002-34, established a
deferral account in conjunction with the application of
a basket constraint equal to the rate of inflation less
a productivity offset to all revenues from residential
services in non-HCSAs. The Commission considers
that AT&T Canada’s proposal to allocate the Ontario
GRT and the Quebec TGE tax savings associated with
all capped services to the price cap deferral account is
inconsistent with that determination. The Commission
finds that Bell Canada’s proposal to include the Ontario
GRT and Quebec TGE tax savings associated with the
residential local services in non-HCSAs basket in the

[10] En mars 2003, dans deux décisions distinc-
tes, le CRTC a approuvé les tarifs de Bell Canada
et de TELUS?. Dans la décision portant sur Bell
Canada, le CRTC a semblé envisager le maintien
des comptes de report établis dans la Décision sur
le plafonnement des prix. Il a ordonné, par exem-
ple, que certaines économies de taxe soient attri-
buées aux comptes de report :

Dans la décision 2002-34, le Conseil a établi un compte
de report en méme temps qu’il a appliqué a tous les
revenus des services de résidence dans les zones autres
que les ZDCE une restriction au niveau de 1’ensemble
égale au taux d’inflation moins une compensation de
la productivité. Le Conseil estime que la proposition
d’AT&T Canada visant a attribuer au compte de report
des prix plafonds les économies provenant de la TRB
de I’Ontario et de la taxe TGE du Québec associées a
tous les services plafonnés n’est pas conforme a cette
conclusion. Le Conseil conclut que la proposition de
Bell Canada qui veut inclure dans le compte de report

price cap deferral account is consistent with that deter-

des prix plafonds les économies provenant de la TRB

mination. [Emphasis added; para. 32.]

[11] On December 2, 2003, Bell Canada sought
the approval of the CRTC to use the balance in its
deferral account to expand high-speed broadband
internet service to remote and rural communities.
In response, on March 24, 2004, the CRTC issued
a public notice requesting submissions on the
appropriate disposition of the deferral accounts.*
Pursuant to this notice, the CRTC conducted a
public process whereby proposals were invited for
the disposition of the affected carriers’ deferral
accounts. The review was extensive and proposals
were received from numerous parties.

3 Telecom Decision CRTC 2003-15, March 18,
2003 (online: www.crtc.gc.ca/eng/archive/2003/
dt2003-15.htm) and Telecom Decision CRTC
2003-18, March 18, 2003 (online: www.crtc.gc.ca/
eng/archive/2003/dt2003-18.htm).

4 Telecom Public Notice CRTC 2004-1.

de I’Ontario et de la taxe TGE du Québec associées aux
services locaux de résidence dans les zones autres que
ZDCE est conforme a cette conclusion. [Je souligne;
par. 32.]

[11] Le2décembre 2003, Bell Canada a demandé
au CRTC la permission d’utiliser le solde de son
compte de report pour étendre a des collectivi-
tés rurales et éloignées le service Internet haute
vitesse a large bande. Le CRTC a répondu le 24
mars 2004 en sollicitant dans un avis public des
propositions relatives a I'utilisation des comptes de
report4. Conformément a cet avis, le CRTC a tenu
une instance publique dans le cadre de laquelle il
a sollicité des propositions relatives a l'utilisation
des comptes de report des entreprises concernées.
La question a fait I’objet d’'un examen approfondi
et des propositions ont été recues de nombreuses
parties.

3 Décision de télécom CRTC 2003-15, 18 mars
2003 (en ligne: www.crtc.gc.ca/fra/archive/2003/
dt2003-15.htm) et Décision de télécom CRTC
2003-18, 18 mars 2003 (en ligne : www.crtc.gc.ca/
fra/archive/2003/dt2003-18.htm).

4 Avis public de télécom CRTC 2004-1.
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[12] This led to the release of the ‘“Deferral
Accounts Decision” on February 16, 2006.7 In this
decision, the CRTC directed how the funds in the
deferral accounts were to be used. These directions
form the foundation of these appeals.

[13] After considering the various policy objec-
tives outlined in the applicable statute, the
Telecommunications Act, and the purposes set out
in the Price Caps Decision, the CRTC concluded
that all funds in the deferral accounts should be tar-
geted for disposal by a designated date in 2006:

The attachment to this Decision provides preliminary
estimates of the deferral account balances as of the end
of the fourth year of the current price cap period in
2006. The Commission notes that the deferral account
balances are expected to be very large for some ILECs.
It also notes the concern that allowing funds to continue
to accumulate in the accounts would create inefficien-
cies and uncertainties.

Accordingly, the Commission considers it appropri-

[12] Cela a mené a la publication de la « Décision
sur les comptes de report » le 16 février 2006°.
Dans cette décision, le CRTC a formulé des direc-
tives quant a I’'utilisation des fonds des comptes de
report. Ces directives constituent le fondement des
présents pourvois.

[13] Apres avoir examiné les divers objectifs ins-
crits dans la loi applicable, la Loi sur les télécom-
munications, ainsi que les objectifs énoncés dans
la décision sur le plafonnement des prix, le CRTC
a conclu qu’il fallait viser I'utilisation de la totalité
des fonds des comptes de report au plus tard a une
date déterminée en 2006 :

L’annexe de la présente décision fournit des estimations
préliminaires des soldes des comptes de report a la fin
de la quatrieme année de I’actuelle période de plafonne-
ment des prix, en 2006. Le Conseil fait remarquer que les
soldes sont censés étre trés élevés pour certaines ESLT.
Il souligne également la crainte que des pratiques non
efficientes et des incertitudes ne soient créées s’il permet
aux ESLT de continuer a cumuler des fonds dans ces
comptes.

Le Conseil estime donc qu’il est non seulement indiqué

ate not only to provide directions on the disposition of

qu’il formule des directives quant a l'utilisation de tous

all the funds that will have accumulated in the ILECs’

les fonds cumulés dans les comptes de report des ESLT

deferral accounts by the end of the fourth year of the

d’ici la fin de la quatricme année de la période de pla-

price cap period in 2006, but also to provide directions

fonnement des prix, soit en 2006, mais qu’il en fournisse

to address amounts recurring beyond this period in order

aussi concernant l'utilisation des montants récurrents

to prevent further accumulation of funds in the deferral

au-dela de cette période afin d’éviter que d’autres fonds

accounts. The Commission will provide directions and
guidelines for disposing of these amounts later in this
Decision. [Emphasis added; paras. 58 and 60.]

[14] The CRTC further decided that the deferral
accounts should be disbursed primarily for two
purposes. As a priority, at least 5 percent of the
accounts was to be used for improving accessibility
to telecommunications services for individuals
with disabilities. The other 95 percent was to be
used for broadband expansion in rural and remote
communities. Proposals were invited on how the
deferral account funds should be applied. If the

5 Telecom Decision CRTC 2006-9 (online: www.crtc.
gc.ca/eng/archive/2006/dt2006-9.htm).

ne s’accumulent dans les comptes de report. Plus loin
dans la présente décision, le Conseil énoncera les directi-
ves et les lignes directrices concernant I’utilisation de ces
montants. [Je souligne; par. 58 et 60.]

[14] Le CRTC a également décidé que les fonds
des comptes de report devaient étre utilisés principa-
lement a deux fins. En priorité, au moins 5 pour 100
du solde des comptes devaient servir a faciliter I’ac-
ces des personnes handicapées aux services de télé-
communication. Les 95 pour 100 restants devaient
étre utilisés pour étendre le service a large bande
aux collectivités rurales et éloignées. Les entre-
prises ont été invitées a présenter des propositions

5 Décision de télécom CRTC 2006-9 (en ligne : www.
crte.ge.ca/fra/archive/2006/dt2006-9.htm).
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proposal as approved was for less than the balance
of its deferral account, an affected carrier was to
distribute the remaining amount to consumers.

[15] In summary, therefore, the CRTC decided
that the affected carriers should focus on broad-
band expansion and accessibility improvement. It
also decided that if these two objectives could be
fulfilled for an amount less than the full deferral
account balances, credits to subscribers would be
ordered out of the remainder. It should be noted
that customers were not to be compensated in pro-
portion to what they had paid through these credits
because of the potential administrative complex-
ity of identifying these individuals and quantify-
ing their respective shares. Instead, the credits
were to be provided to certain current subscribers.
Prospective rate reductions could also be used to
eliminate recurring amounts in the accounts.

[16] At the time, the balance in the deferral
accounts established under the Price Caps Decision
was considerable. Bell Canada’s account was esti-
mated to contain approximately $480.5 million,
while the TELUS account was estimated at about
$170 million.

[17] TItishelpful tosetouthow the CRTC explained
its decision on the allocation of the deferral account
funds. Referencing the importance of telecommu-
nications in connecting Canada’s “vast geography
and relatively dispersed population”, it stressed
that Canada had fallen behind in the adoption of
broadband services (paras. 73-74). It contrasted the
wide availability of broadband service in urban
areas with the less developed network in rural
and remote communities. Further, it noted that the
objectives outlined in the Price Caps Decision and
in the Telecommunications Act at s. 7(b) provided
for improving the quality of telecommunications
services in those communities, and that their social
and economic development would be favoured by
an expansion of the national broadband network. In

relatives a I'utilisation des fonds des comptes de
report pour 'expansion du service a large bande. Si
le colit de la proposition approuvée était inférieur
au solde de son compte de report, I’entreprise visée
devait remettre la somme excédentaire aux consom-
mateurs.

[15] En résumé, le CRTC a donc décidé que les
entreprises visées devaient concentrer leurs efforts
sur I'extension du service a large bande et 'amé-
lioration de I'accessibilité. Il a en outre décidé que,
dans le cas ot elles pourraient atteindre ces objec-
tifs sans utiliser la totalité du solde du compte de
report, les fonds restants serviraient au versement
de crédits aux abonnés. Il convient de souligner que
les clients ne devaient pas recevoir un crédit propor-
tionnel a la somme qu’ils avaient payée, étant donné
qu’il se serait sans doute avéré trop complexe sur
le plan administratif de repérer ces clients et d’éta-
blir leurs quotes-parts respectives. Les crédits de-
vaient plutot étre versés a certains abonnés actuels.
Des réductions tarifaires futures pouvaient aussi
servir a éliminer les montants récurrents dans les
comptes.

[16] A I'époque, le solde des comptes de report
établis conformément & la Décision sur le plafonne-
ment des prix était considérable. Le compte de Bell
Canada s’élevait, selon les estimations, a environ
480,5 millions de dollars, alors que celui de TELUS
atteignait environ 170 millions de dollars.

[17] 10 est utile d’indiquer de quelle facon le
CRTC a expliqué sa décision sur I'affectation des
fonds des comptes de report. Evoquant le caractére
essentiel des télécommunications au Canada, pays
au « vaste territoire » et a la « population relative-
ment dispersée », le CRTC a insisté sur le retard
pris par le Canada dans I’adoption des services a
large bande (par. 73-74). 11 a souligné le contraste
entre la grande disponibilité de ces services dans
les zones urbaines et le réseau moins étendu dans
les collectivités rurales et €loignées. Il a ajouté que
les objectifs énoncés dans la Décision sur le pla-
fonnement des prix et a I’al. 7b) de la Loi sur les
télécommunications comprenaient 1’amélioration
de la qualité des services de télécommunication
dans ces collectivités et que ’expansion du réseau
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its view, this initiative would also provide a help-
ful complement to the efforts of both levels of gov-
ernment to expand broadband coverage. It therefore
concluded that broadband expansion was an appro-
priate use of a part of the deferral account funds
(paras. 73-80).

[18] The CRTC also explained that while cus-
tomer credits would be consistent with the objec-
tives set out in s. 7 of the Telecommunications Act
and with the Price Caps Decision, these disburse-
ments should not be given priority because broad-
band expansion and accessibility services provided
greater long-term benefits. Nevertheless, credits
effectively balanced the interests of the “three main
stakeholders in the telecommunications markets”
(para. 115), namely customers, competitors and
carriers. It concluded that credits did not contra-
dict the purpose of the deferral accounts, and con-
trasted one-time credits with a reduction of rates.
In its view, credits, unlike rate reductions, did not
have a sustained negative impact on competition in
these markets, which was the concern the deferral
accounts were set up to address (paras. 112-16).

[19] A dissenting Commissioner expressed con-
cerns over the disposition of the deferral account
funds. In her view, the CRTC had no mandate to
direct the expansion of broadband networks across
the country. The CRTC’s policy had generally been
to ensure the provision of a basic level of service,
not services like broadband, and she therefore con-
sidered the CRTC’s reliance on the objectives of
the Telecommunications Act to be inappropriate.

[20] OnlJanuary 17,2008,the CRTCissued another
decision dealing with the carriers’ proposals to use
their deferral account balances for the purposes set

national a large bande favoriserait leur développe-
ment social et économique. A son avis, cette initia-
tive apporterait en outre un complément utile aux
efforts déployés par les deux paliers de gouverne-
ment en vue d’étendre la couverture des services a
large bande. Il a par conséquent conclu que I'ex-
pansion de ces services constituait une utilisation
appropriée d’une partie des fonds des comptes de
report (par. 73-80).

[18] Le CRTC a aussi expliqué que, si I'attribu-
tion de crédits aux clients était compatible avec les
objectifs énoncés a l'art. 7 de la Loi sur les télé-
communications et avec la Décision sur le pla-
fonnement des prix, il ne fallait pas pour autant
donner la priorité a ces déboursements, étant
donné que 'expansion des services a large bande
et les services favorisant I'accessibilité seraient
plus profitables a long terme. Néanmoins, les cré-
dits permettaient effectivement de concilier les
intéréts des « trois principaux intervenants dans
les marchés des télécommunications » (par. 115),
a savoir les clients, les concurrents et les entrepri-
ses titulaires. Le CRTC a conclu que les crédits
n’allaient pas a I’encontre de I'objectif des comp-
tes de report et il a souligné la différence entre les
crédits uniques et les réductions tarifaires. A son
avis, les crédits, contrairement aux réductions tari-
faires, n’avaient pas d’incidence négative continue
sur la concurrence au sein de ces marchés, crainte
a lorigine de la création des comptes de report
(par. 112-116).

[19] Une conseillere dissidente a exprimé son
désaccord au sujet de l'utilisation des fonds du
compte de report. A son avis, le CRTC n’avait
pas le mandat d’ordonner ’expansion des réseaux
a large bande dans l'ensemble du pays. D’une
maniere générale, le CRTC avait eu pour politique
de garantir la prestation d’un service de base, et non
celle de services comme les services a large bande.
La conseillére estimait par conséquent inapproprié
pour le CRTC de se fonder sur les objectifs de la
Loi sur les télécommunications.

[20] Le 17 janvier 2008, le CRTC a rendu une
autre décision portant sur les propositions des entre-
prises titulaires quant a I’utilisation du solde de leur
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out in the Deferral Accounts Decision.® Some car-
riers’ plans were approved in part, with the result
that only a portion of their deferral account bal-
ances was allocated to those projects. Consequently,
the CRTC required them to submit, by March 25,
2008, a plan for crediting the balance in their
deferral accounts to residential subscribers in non-
HCSAs.

[21] Bell Canada, as well as the Consumers’
Association of Canada and the National Anti-
Poverty Organization, appealed the CRTC’s
Deferral Accounts Decision to the Federal Court of
Appeal. The Deferral Accounts Decision was stayed
by Richard C.J. in the Federal Court of Appeal
on January 25, 2008. The decision requiring fur-
ther submissions on plans to distribute the defer-
ral account balances was also stayed by Sharlow
J.A. pending the filing of an application for leave
to appeal to this Court on April 23, 2008. Both stay
orders were extended by this Court on September
25, 2008. The stay orders do not apply to the funds
allocated for the improvement of accessibility for
individuals with disabilities.

[22] In a careful judgment by Sharlow J.A., the
court unanimously dismissed the appeals (2008
FCA 91, 80 Admin. L.R. (4th) 159), concluding that
the Price Caps Decision regime always contem-
plated the future disposition of the deferral account
funds as the CRTC would direct, and that the CRTC
acted within its broad mandate to pursue its regula-
tory objectives. For the reasons that follow, I agree
with the conclusions reached by Sharlow J.A.

Analysis

[23] The parties have staked out diametrically
opposite positions on how the balance of the defer-
ral account funds should be allocated.

6 Telecom Decision CRTC 2008-1 (online: www.crtc.
gc.ca/eng/archive/2008/dt2008-1.htm).

compte de report pour les fins mentionnées dans la
Décision sur les comptes de report®. Certains plans
ont été approuvés en partie seulement, si bien que
seule une partie du solde du compte de report des
entreprises en cause se trouvait affectée a ces pro-
jets. Le CRTC a donc ordonné a ces entreprises de
lui présenter, au plus tard le 25 mars 2008, un plan
de distribution du solde sous forme de crédits aux
abonnés résidentiels des zones autres que les ZDCE.

[21] Bell Canada, de méme que I’Association des
consommateurs du Canada et I’Organisation natio-
nale anti-pauvreté, ont interjeté appel devant la Cour
d’appel fédérale de la Décision sur les comptes de
report rendue par le CRTC. Le 25 janvier 2008, le
juge en chef Richard de la Cour d’appel fédérale a
sursis a 'exécution de cette décision. Un sursis d’exé-
cution a également été ordonné par la juge Sharlow
de cette mé€me cour, le 23 avril 2008, a I’égard de
la décision exigeant la présentation d’observations
complémentaires sur les plans de distribution du
solde du compte de report, jusqu’au dépot d’une
demande d’autorisation d’appel devant notre Cour.
Le 25 septembre 2008, la Cour a prorogé ces deux
ordonnances de sursis, qui ne visent pas les fonds
affectés a I'amélioration de l'acces des personnes
handicapées aux services de télécommunication.

[22] Dans un jugement soigné rédigé par la juge
Sharlow, la Cour d’appel fédérale a unanimement
rejeté les appels : 2008 CAF 91, 80 Admin. L.R.
(4th) 159 (p. 179). Elle a conclu que le régime ins-
titué par la Décision sur le plafonnement des prix
a toujours envisagé I'utilisation future des fonds
accumulés dans les comptes de report de la maniere
que prescrirait le CRTC, et que ce dernier a agi dans
le cadre du mandat étendu dont il dispose pour la
poursuite de ses objectifs de réglementation. Pour
les motifs qui suivent, je suis d’accord avec les
conclusions de la juge Sharlow.

Analyse

[23] Les parties ont exposé des points de vue dia-
métralement opposés sur l'affectation du solde des
comptes de report.

6 Décision de télécom CRTC 2008-1 (en ligne : www.
crte.ge.ca/fra/archive/2008/dt2008-1.htm).
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[24] Bell Canada argued that the CRTC had
no statutory authority to order what it claimed
amounted to retrospective “rebates” to consumers.
In its view, the distributions ordered by the CRTC
were in substance a variation of rates that had
been declared final. TELUS joined Bell Canada
in this Court, and argued that the CRTC’s order
for “rebates” constituted an unjust confiscation of

property.

[25] In response, the CRTC contended that its
broad mandate to set rates under the Telecommuni-
cations Act includes establishing and ordering the
disposal of funds from deferral accounts. Because
the deferral account funds had always been sub-
ject to the possibility of disbursement to customers,
there was therefore no variation of a final rate or
any impermissible confiscation.

[26] The Consumers’ Association of Canada was
the only party to oppose the allocation of 5 per-
cent of the deferral account balances to improv-
ing accessibility, but abandoned this argument
during the hearing before the Federal Court of
Appeal. Together with the National Anti-Poverty
Organization, it argued before this Court that the
rest of the deferral account balances should be dis-
tributed to customers in full, and that the CRTC
had no authority to allow the use of the funds for
broadband expansion.

[27] These arguments bring us directly to the
statutory scheme at issue.

[28] The Telecommunications Act lays out the
basic legislative framework of the Canadian tele-
communications industry. In addition to setting out
numerous specific powers, the statute’s guiding
objectives are set out in s. 7. Pursuant to s. 47(a), the
CRTC must consider these objectives in the exer-
cise of all of its powers. These provisions state:

7. It is hereby affirmed that telecommunica-
tions performs an essential role in the maintenance of
Canada’s identity and sovereignty and that the Canadian
telecommunications policy has as its objectives

[24] Pour Bell Canada, le CRTC n’était pas habi-
lité par la loi a ordonner ce qui constituait selon elle
des « rabais » rétroactifs aux consommateurs. A son
avis, la distribution de fonds ordonnée par le CRTC
était essentiellement une modification de tarifs qui
avaient été déclarés définitifs. Devant notre Cour,
TELUS a plaidé, a I'instar de Bell Canada, que I'or-
donnance de « rabais » du CRTC constituait une
confiscation injustifiée de biens.

[25] Enréponse, le CRTC a fait valoir que le vaste
mandat dont il dispose pour la fixation des tarifs
en vertu de la Loi sur les télécommunications lui
permet d’établir et d’ordonner de quelle facon seront
utilisés les fonds des comptes de report. Comme les
fonds de ces comptes ont toujours été susceptibles
d’étre remis aux clients, il n’y avait donc aucune
modification d’un tarif définitif ni aucune confis-
cation illégitime.

[26] L’Association des consommateurs du Canada
était la seule partie a contester I'affectation de 5
pour 100 du solde des comptes de report a 'amélio-
ration de 'accessibilité, mais elle a abandonné cet
argument pendant I'audience devant la Cour d’ap-
pel fédérale. Avec I'Organisation nationale anti-
pauvreté, elle a soutenu devant notre Cour que le
reste du solde des comptes devait &tre entierement
distribué aux clients et que le CRTC n’avait pas le
pouvoir d’autoriser I'utilisation des fonds pour I’ex-
pansion du service a large bande.

[27] Ces arguments nous amenent directement au
régime législatif en cause.

[28] La Loi sur les télécommunications pose le
cadre législatif de base de I'industrie des télécom-
munications au Canada. En plus d’établir plusieurs
pouvoirs spécifiques, la loi énonce a l’art. 7 quels
sont les grands objectifs visés. Suivant l'al. 47a), le
CRTC doit tenir compte de ces objectifs dans I'exer-
cice de tous ses pouvoirs. Ces dispositions sont ainsi
libellées :

7. La présente loi affirme le caractere essentiel des
télécommunications pour l'identité et la souveraineté
canadiennes; la politique canadienne de télécommunica-
tion vise a :
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(a) to facilitate the orderly development throughout
Canada of a telecommunications system that serves
to safeguard, enrich and strengthen the social and
economic fabric of Canada and its regions;

(b) to render reliable and affordable telecommuni-
cations services of high quality accessible to Cana-
dians in both urban and rural areas in all regions of
Canada;

(¢) to enhance the efficiency and competitiveness,
at the national and international levels, of Canadian
telecommunications;

(d) to promote the ownership and control of Cana-
dian carriers by Canadians;

(e) to promote the use of Canadian transmission
facilities for telecommunications within Canada and
between Canada and points outside Canada;

(f) to foster increased reliance on market forces for
the provision of telecommunications services and to
ensure that regulation, where required, is efficient
and effective;

(g) tostimulate research and developmentin Canada
in the field of telecommunications and to encourage
innovation in the provision of telecommunications
services;

(h) to respond to the economic and social require-
ments of users of telecommunications services; and

(i) to contribute to the protection of the privacy of
persons.

47. The Commission shall exercise its powers and
perform its duties under this Act and any special Act

(a) with a view to implementing the Canadian tele-
communications policy objectives and ensuring that
Canadian carriers provide telecommunications serv-
ices and charge rates in accordance with section 27;

The CRTC relied on these two provisions in argu-
ing that it was required to take into account a
broad spectrum of considerations in the exercise
of its rate-setting powers, and that the Deferral
Accounts Decision was simply an extension of this
approach.

a) favoriser le développement ordonné des télé-
communications partout au Canada en un systéme
qui contribue a sauvegarder, enrichir et renforcer la
structure sociale et économique du Canada et de ses
régions;

b) permettre I’acces aux Canadiens dans toutes les
régions — rurales ou urbaines — du Canada a des
services de télécommunication siirs, abordables et de
qualité;

¢) accroitre l'efficacité et la compétitivité, sur les
plans national et international, des télécommunica-
tions canadiennes;

d) promouvoir I'accession a la propriété des entre-
prises canadiennes, et a leur contrdle, par des Cana-
diens;

e) promouvoir l'utilisation d’installations de trans-
mission canadiennes pour les télécommunications a
I'intérieur du Canada et a destination ou en prove-
nance de I'étranger;

f) favoriser le libre jeu du marché en ce qui concerne
la fourniture de services de télécommunication et
assurer 'efficacité de la réglementation, dans le cas
ol celle-ci est nécessaire;

g) stimuler la recherche et le développement au
Canada dans le domaine des télécommunications
ainsi que I'innovation en ce qui touche la fourniture
de services dans ce domaine;

h) satisfaire les exigences économiques et sociales
des usagers des services de télécommunication;

i) contribuer a la protection de la vie privée des
personnes.

47. Le Conseil doit [. . .] exercer les pouvoirs et fonc-
tions que lui conférent la présente loi et toute loi spéciale
de manicre a réaliser les objectifs de la politique cana-
dienne de télécommunication et a assurer la conformité
des services et tarifs des entreprises canadiennes avec les
dispositions de I’article 27.

Le CRTC s’est fondé sur ces deux dispositions pour
faire valoir qu’il devait tenir compte de toute une
gamme de considérations dans l'exercice de ses
pouvoirs de tarification et que la Décision sur les
comptes de report n’était qu'un prolongement de
cette approche.
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[29] The Telecommunications Act grants the
CRTC the general power to set and regulate rates
for telecommunications services in Canada. All
tariffs imposed by carriers, including rates for
services, must be submitted to it for approval, and
it may decide any matter with respect to rates in
the telecommunications services industry, as the
following provisions show:

24. The offering and provision of any telecommuni-
cations service by a Canadian carrier are subject to any

[29] La Loi sur les télécommunications confére
au CRTC le pouvoir de fixer et de réglementer,
d’une maniere générale, les tarifs des services de
télécommunication au Canada. Tous les tarifs
imposés par les entreprises, y compris les tarifs des
services, doivent étre soumis pour approbation au
CRTC, qui peut statuer sur toute question concer-
nant les tarifs dans I'industrie des services de télé-
communication, comme le montrent les dispositions
suivantes :

24. Loffre et la fourniture des services de télécom-
munication par l'entreprise canadienne sont assujetties

conditions imposed by the Commission or included in a
tariff approved by the Commission.

25. (1) No Canadian carrier shall provide a telecom-
munications service except in accordance with a tariff

aux conditions fixées par le Conseil ou contenues dans
une tarification approuvée par celui-ci.

25. (1) L’entreprise canadienne doit fournir les servi-
ces de télécommunication en conformité avec la tarifica-

filed with and approved by the Commission that speci-
fies the rate or the maximum or minimum rate, or both,
to be charged for the service.

32. The Commission may, for the purposes of this
Part,

(g) in the absence of any applicable provision in
this Part, determine any matter and make any order
relating to the rates, tariffs or telecommunications

tion déposée aupres du Conseil et approuvée par celui-ci
fixant — notamment sous forme de maximum, de mini-
mum ou des deux — les tarifs & imposer ou a percevoir.

32. Le Conseil peut, pour I'application de la pré-
sente partie :

g) en labsence de disposition applicable dans la
présente partie, trancher toute question touchant les
tarifs et tarifications des entreprises canadiennes ou

services of Canadian carriers.

[30] The guiding rule of rate-setting under the
Telecommunications Act is that the rates be “just
and reasonable”, a longstanding regulatory princi-
ple. To determine whether rates meet this standard,
the CRTC has a wide discretion which is protected
by a privative clause:

27. (1) Every rate charged by a Canadian carrier for
a telecommunications service shall be just and reason-
able.

(3) The Commission may determine in any case,
as a question of fact, whether a Canadian carrier has

les services de télécommunication qu’elles fournis-
sent.

[30] Le principe directeur aux fins d’établisse-
ment des tarifs en vertu de la Loi sur les télécom-
munications est que ceux-ci doivent étre « justes et
raisonnables ». Il s’agit d’un principe établi depuis
longtemps en maticre de réglementation. Pour déter-
miner si les tarifs satisfont a cette norme, le CRTC
jouit d’un large pouvoir discrétionnaire, protégé par
une clause privative :

27. (1) Tous les tarifs doivent étre justes et raisonna-
bles.

(3) Le Conseil peut déterminer, comme question de
fait, si I'entreprise canadienne s’est ou non conformée
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complied with section 25, this section or section 29, or
with any decision made under section 24, 25, 29, 34 or
40.

(5) In determining whether a rate is just and rea-
sonable, the Commission may adopt any method or
technique that it considers appropriate, whether based
on a carrier’s return on its rate base or otherwise.

52. (1) The Commission may, in exercising its powers
and performing its duties under this Act or any special
Act, determine any question of law or of fact, and its
determination on a question of fact is binding and con-
clusive.

[31] Inaddition to the powerunders. 27(5) to adopt
“any method or technique that it considers appro-
priate” for determining whether a rate is just and
reasonable, the CRTC also has the authority under
s. 37(1) to order a carrier to adopt “any account-
ing method or system of accounts” in view of the
proper administration of the Telecommunications
Act. Section 37(1) states:

37. (1) The Commission may require a Canadian
carrier

(a) to adopt any method of identifying the costs of
providing telecommunications services and to adopt
any accounting method or system of accounts for the
purposes of the administration of this Act;

[32] The CRTC has other broad powers which,
while not at issue in this case, nevertheless fur-
ther demonstrate the comprehensive regulatory
powers Parliament intended to grant. These include
the ability to order a Canadian carrier to provide
any service in certain circumstances (s. 35(1)); to
require communications facilities to be provided or
constructed (s. 42(1)); and to establish any sort of
fund for the purpose of supporting access to basic
telecommunications services (s. 46.5(1)).

[33] This statutory overview assists in dealing
with the preliminary issue of the applicable stand-
ard of review. Although the Federal Court of Appeal

aux dispositions du présent article ou des articles 25 ou
29 ou a toute décision prise au titre des articles 24, 25, 29,
34 ou 40.

(5) Pour déterminer si les tarifs de I'entreprise cana-
dienne sont justes et raisonnables, le Conseil peut utili-
ser la méthode ou la technique qu’il estime appropriée,
qu’elle soit ou non fondée sur le taux de rendement par
rapport a la base tarifaire de I'entreprise.

52. (1) Le Conseil connait, dans I’exercice des pou-
voirs et fonctions qui lui sont conférés au titre de la pré-
sente loi ou d’une loi spéciale, aussi bien des questions
de droit que des questions de fait; ses décisions sur ces
dernieres sont obligatoires et définitives.

[31] Outre le pouvoir qui lui est conféré par le
par. 27(5) d’utiliser « la méthode ou la technique
qu’il estime appropriée » pour déterminer si un tarif
est juste et raisonnable, le CRTC peut, en vertu du
par. 37(1), imposer a une entreprise ’adoption de
« méthodes ou systemes comptables » en vue de la
bonne application de la Loi sur les télécommunica-
tions. Cette disposition dit ce qui suit :

37. (1) Le Conseil peut [...] imposer a I'entreprise
canadienne I’adoption d’'un mode de calcul des coiits liés
a ses services de télécommunication et de méthodes ou
systémes comptables relativement a I'application de la
présente loi . . .

[32] Le CRTC possede d’autres pouvoirs étendus
qui, s’ils ne sont pas en cause en l’espece, confir-
ment néanmoins 'ampleur des pouvoirs réglemen-
taires que le législateur a voulu lui conférer. II peut
ainsi ordonner a une entreprise canadienne de four-
nir des services dans certaines circonstances (par.
35(1)); ordonner la fourniture ou la construction
d’installations de télécommunication (par. 42(1));
établir un fonds pour soutenir ’acces a des services
de télécommunication de base (par. 46.5(1)).

[33] Ce survol de la loi nous aide a trancher la
question préliminaire de la norme de contrdle appli-
cable. Bien que la Cour d’appel fédérale ait accepté
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accepted the parties’ position that the applicable
standard of review was correctness, Sharlow J.A.
acknowledged that the standard of review could be
more deferential in light of this Court’s decision in
Council of Canadians with Disabilities v. VIA Rail
Canada Inc., 2007 SCC 15, [2007] 1 S.C.R. 650, at
paras. 98-100. This was an invitation, it seems to
me, to clarify what the appropriate standard is.

[34] Bell Canada and TELUS concede that the
CRTC had the authority to approve disbursements
from the deferral accounts for initiatives to improve
broadband expansion and accessibility to telecom-
munications services for persons with disabilities,
and that they actually sought such approval. In
their view, however, this authority did not extend to
what they characterized as retrospective “rebates”.
Similarly, in the Consumers’ appeal the crux of the
complaint is with whether the CRTC could direct
that the funds be disbursed in certain ways, not
with whether it had the authority to direct how the
funds ought to be spent generally.

[35] This means that for the Bell Canada
and TELUS appeal, the dispute is over the
CRTC’s authority and discretion under the
Telecommunications Act in connection with order-
ing credits to customers from the deferral accounts.
In the Consumers’ appeal, it is over its authority and
discretion in ordering that funds from the deferral
accounts be used for the expansion of broadband
services.

[36] A central responsibility of the CRTC is to
determine and approve just and reasonable rates
to be charged for telecommunications services.
Together with its rate-setting power, the CRTC has
the ability to impose any condition on the provi-
sion of a service, adopt any method to determine
whether a rate is just and reasonable and require
a carrier to adopt any accounting method. It is

la position des parties selon laquelle la norme de
controle applicable était celle de la décision cor-
recte, la juge Sharlow a reconnu que la norme de
controle pourrait faire davantage appel a la défé-
rence a la lumiere de la décision rendue par notre
Cour dans Conseil des Canadiens avec déficiences
c. VIA Rail Canada Inc., 2007 CSC 15, [2007] 1
R.C.S. 650, par. 98-100. 1l s’agissait, me semble-t-il,
d’une invitation a clarifier la question de la norme
applicable.

[34] Bell Canada et TELUS admettent que le
CRTC avait le pouvoir d’approuver [I'utilisation
des fonds des comptes de report pour des initiati-
ves visant I’expansion du service a large bande et
P’amélioration de I’acces des personnes handicapées
aux services de télécommunication, et qu'elles ont
effectivement demandé une telle approbation. Mais
selon elles, ce pouvoir ne s’étendait pas a la mesure
qu’elles ont qualifiée de « rabais » rétroactifs. De
méme, dans le pourvoi formé par I’Association des
consommateurs du Canada, le cceur de la plainte
concerne la question de savoir si le CRTC pouvait
ordonner que les fonds soient utilisés de certaines
facons, et non sur celle de savoir s’il avait le pouvoir
d’ordonner de quelle maniere générale les fonds de-
vaient étre employés.

[35] Cela signifie que, dans le pourvoi de Bell
Canada et de TELUS, le litige porte sur la ques-
tion de savoir si les pouvoirs discrétionnaires confé-
rés au CRTC par la Loi sur les télécommunications
lui permettaient d’ordonner lattribution de cré-
dits aux consommateurs au moyen des comptes de
report. Dans le pourvoi formé par ’Association des
consommateurs du Canada, il porte sur son pouvoir
discrétionnaire d’ordonner que les fonds des comp-
tes de report soient utilisés pour I’expansion des ser-
vices a large bande.

[36] Uneresponsabilité centrale du CRTC consiste
a déterminer et a approuver les tarifs justes et rai-
sonnables des services de télécommunication. En
plus de son pouvoir de tarification, le CRTC peut
assujettir la fourniture d’un service a foutes condi-
tions, adopter foute méthode qu’il estime appropriée
pour déterminer si un tarif est juste et raisonnable
et imposer toute méthode comptable de son choix a



[2009] 2 R.C.S.

BELL CANADA c. BELLALIANT La juge Abella 783

obliged to exercise all of its powers and duties with
a view to implementing the Canadian telecommu-
nications policy objectives set out in s. 7.

[37] The CRTC’s authority to establish the defer-
ral accounts is found through a combined read-
ing of ss. 27 and 37(1). The authority to establish
these accounts necessarily includes the disposition
of the funds they contain, a disposition which rep-
resents the final step in a process set in motion by
the Price Caps Decision. It is self-evident that the
CRTC has considerable expertise with respect to
this type of question. This observation is reflected
in its extensive statutory powers in this regard and
in the strong privative clause in s. 52(1) protecting
its determinations on questions of fact from appeal,
including whether a carrier has adopted a just and
reasonable rate.

[38] In my view, therefore, the issues raised in
these appeals go to the very heart of the CRTC’s
specialized expertise. In the appeals before us, the
core of the quarrel in effect is with the method-
ology for setting rates and the allocation of cer-
tain proceeds derived from those rates, a poly-
centric exercise with which the CRTC is statutorily
charged and which it is uniquely qualified to under-
take. This argues for a more deferential standard
of review, which leads us to consider whether the
CRTC was reasonable in directing how the funds
from the deferral accounts were to be used. (See
Dunsmuir v. New Brunswick, 2008 SCC 9, [2008]
1 S.C.R. 190, at para. 54; Canada (Citizenship and
Immigration) v. Khosa, 2009 SCC 12, [2009] 1
S.C.R. 339, at para. 25; and VIA Rail Canada, at
paras. 88-100.)

[39] This brings us to the nature of the CRTC’s
rate-setting power in the context of this case. The
predecessor statute for telecommunications rate-
setting, the Railway Act, R.S.C. 1985, c. R-3, also
stipulated that rates be “just and reasonable” (s.
340(1)). Traditionally, those rates were based on a
balancing between a fair rate for the consumer and

une entreprise. Il doit exercer tous ses pouvoirs et
fonctions de maniere a réaliser les objectifs de la
politique canadienne de télécommunication énon-
cés al'art. 7.

[37] La lecture conjuguée de Iart. 27 et du par.
37(1) permet de conclure a I’existence du pouvoir
du CRTC d’établir les comptes de report. Ce pou-
voir s’étend nécessairement a I'utilisation des fonds
de ces comptes, utilisation qui constitue la derniere
étape du processus mis en branle par la Décision
sur le plafonnement des prix. Le CRTC possede
de toute évidence une expertise considérable sur ce
type de question. En témoignent les pouvoirs éten-
dus qui lui sont conférés a cet égard par le légis-
lateur ainsi que la solide clause privative du par.
52(1), selon laquelle ses décisions sur des questions
de fait — dont celle de savoir si une entreprise a
adopté un tarif juste et raisonnable — ne peuvent
faire ’objet d’un appel.

[38] A mon avis, les questions soulevées dans
les présents pourvois ressortissent donc a 'essence
méme de I'expertise spécialisée du CRTC. Le fond
du différend concerne en fait la méthode d’établis-
sement des tarifs et 'affectation de certains fonds
provenant de ces tarifs, un exercice polycentrique
que le 1égislateur a confié¢ au CRTC et pour lequel
ce dernier possede une compétence particuliere.
Ces constatations militent en faveur de l'applica-
tion d’'une norme de contrdle faisant davantage
appel a la déférence. La question a laquelle il nous
faut répondre est alors celle de savoir si le CRTC
a agi raisonnablement lorsqu’il a indiqué de quelle
facon devaient étre utilisés les fonds des comptes
de report. (Voir Dunsmuir c. Nouveau-Brunswick,
2008 CSC 9, [2008] 1 R.C.S. 190, par. 54; Canada
(Citoyenneté et Immigration) c¢. Khosa, 2009 CSC
12,[2009] 1 R.C.S. 339, par. 25; et VIA Rail Canada,
par. 88-100.)

[39] Cela nous amene a la nature du pouvoir de
tarification du CRTC dans le contexte de la pré-
sente affaire. Le texte qui régissait auparavant la
tarification des télécommunications, soit la Loi sur
les chemins de fer, L.R.C. 1985, ch. R-3, précisait lui
aussi que les tarifs devaient étre « justes et raison-
nables » (par. 340(1)). Auparavant, ces tarifs étaient
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a fair return on the carrier’s investment. (See, e.g.,
Northwestern Utilities Ltd. v. City of Edmonton,
[1929] S.C.R. 186, at pp. 192-93, and ATCO Gas
and Pipelines Ltd. v. Alberta (Energy and Utilities
Board), 2006 SCC 4, [2006] 1 S.C.R. 140, at
para. 65.)

[40] Even before the expansive language now
found in the Telecommunications Act, regula-
tory agencies had enjoyed considerable discre-
tion in determining the factors to be considered
and the methodology that could be adopted for
assessing whether rates were just and reasonable.
For instance, in dismissing a leave application in
Re General Increase in Freight Rates (1954), 76
C.RT.C. 12 (§.C.C.), Taschereau J. wrote:

[1]f the Board is bound to grant a relief which is just to
the public and secures to the railways a fair return, it is
not bound to accept for the determination of the rates
to be charged, the sole method proposed by the appli-
cant. The obligation to act is a question of law, but the
choice of the method to be adopted is a question of dis-
cretion with which, under the statute, no Court of law

établis de facon a assurer un tarif équitable pour le
consommateur et un rendement équitable sur I'in-
vestissement de I'entreprise. (Voir, par exemple,
Northwestern Utilities Ltd. c. City of Edmonton,
[1929] R.C.S. 186, p. 192-193, et ATCO Gas and
Pipelines Ltd. c. Alberta (Energy and Utilities
Board), 2006 CSC 4, [2006] 1 R.C.S. 140, par. 65.)

[40] Meéme avant les formulations larges figurant
maintenant dans la Loi sur les téléecommunications,
les organismes de réglementation disposaient d’un
vaste pouvoir discrétionnaire pour déterminer les
facteurs a prendre en compte et la méthode qu’ils
pouvaient adopter pour décider si les tarifs étaient
justes et raisonnables. Par exemple, en rejetant une
demande d’autorisation dans Re General Increase
in Freight Rates (1954), 76 CR.T.C. 12 (C.S.C), le
juge Taschereau a écrit ce qui suit :

[TRADUCTION] [S]i la Commission est tenue d’accorder
une demande qui est juste pour le public et qui assure
aux chemins de fer un rendement équitable, elle n’est
pas tenue d’accepter, pour la détermination des tarifs qui
seront exigés, la seule méthode proposée par la deman-
deresse. L'obligation d’agir est une question de droit,
mais le choix de la méthode est une question relevant

may interfere. [Emphasis added; p. 13.]

In making this determination, he relied on Duff
C.J’s judgment in Canadian National Railways
Co. v. Bell Telephone Co. of Canada, [1939] S.C.R.
308, for the following proposition in the particular
statutory context of that case:

The law dictates neither the order to be made in a given
case nor the considerations by which the Board is to be
guided in arriving at the conclusion that an order, or
what order, is necessary or proper in a given case. True,
it is the duty of all public bodies and others invested
with statutory powers to act reasonably in the execution
of them, but the policy of the statue [sic] is that, subject
to the appeal to the Governor in Council under section
52, in exercising an administrative discretion entrusted
to it, the Board itself is to be the final arbiter as to the
order to be made. [p. 315]

de I’exercice du pouvoir discrétionnaire et a ’égard de
laquelle, selon le texte de loi, aucun tribunal judiciaire ne

peut intervenir. [Je souligne; p. 13.]

Pour arriver a cette conclusion, il s’est appuyé sur
le jugement rendu par le juge en chef Duff dans
Canadian National Railways Co. c. Bell Telephone
Co. of Canada, [1939] R.C.S. 308, et sur la propo-
sition suivante faite dans le contexte 1égislatif parti-
culier de cette affaire :

[TRADUCTION] La loi ne prescrit ni I'ordonnance qui
doit étre rendue dans une affaire donnée ni les consi-
dérations sur lesquelles doit se guider la Commission
pour arriver a la conclusion qu'une ordonnance, ou que
telle ordonnance particuliere, est nécessairement indi-
quée dans une affaire donnée. Certes, il incombe a tous
les organismes publics et autres organismes investis de
pouvoirs conférés par la loi d’agir raisonnablement dans
I’exercice de ces pouvoirs; mais selon le texte 1égislatif,
la Commission est, dans 1’exercice d’un pouvoir discré-
tionnaire administratif qui lui est conféré, I’arbitre ultime
quant a 'ordonnance qui doit étre rendue, sous réserve de
I’appel devant le gouverneur en conseil prévu par I’art. 52.
[p. 315]
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(See also Michael H. Ryan, Canadian Tele-
communications Law and Regulation (loose-leaf),

at §612.)

[41] The CRTC’s already broad discretion in
determining whether rates are just and reasonable
has been further enhanced by the inclusion of s.
27(5) in the Telecommunications Act permitting
the CRTC to adopt “any method”, language which
was absent from the Railway Act.

[42] Even more significantly, the Railway Act
contained nothing analogous to the statutory direc-
tion under s. 47 that the CRTC must exercise its
rate-setting powers with a view to implementing
the Canadian telecommunications objectives set
outin s. 7. These statutory additions are significant.
Coupled with its rate-setting power, and its ability
to use any method for arriving at a just and reason-
able rate, these provisions contradict the restrictive
interpretation of the CRTC’s authority proposed by
various parties in these appeals.

[43] This was highlighted by Sharlow J.A. when
she stated:

Because of the combined operation of section 47 and sec-
tion 7 of the Telecommunications Act . . ., the CRTC’s
rating jurisdiction is not limited to considerations that
have traditionally been considered relevant to ensuring
a fair price for consumers and a fair rate of return to
the provider of telecommunication services. Section 47
of the Telecommunications Act expressly requires the
CRTC to consider, as well, the policy objectives listed
in section 7 of the Telecommunications Act. What that
means, in my view, is that in rating decisions under the
Telecommunications Act, the CRTC is entitled to con-
sider any or all of the policy objectives listed in section
7. [para. 35]

[44] Tt is true that the CRTC had previously
used a “rate base rate of return” method, based on
a combination of a rate of return for investors in
telecommunications carriers and a rate base cal-
culated using the carriers’ assets. This resulted in

(Voir aussi Michael H. Ryan, Canadian Tele-
communications Law and Regulation (feuilles

mobiles), §612.)

[41] Le large pouvoir discrétionnaire dont le
CRTC disposait déja pour déterminer si les tarifs
sont justes et raisonnables a été encore élargi par
Iinsertion du par. 27(5) dans la Loi sur les télé-
communications, lequel lui permet d’utiliser « la
méthode ou la technique qu’il estime appropriée »,
une formulation absente de la Loi sur les chemins
de fer.

[42] Plus significatif encore, la Loi sur les che-
mins de fer ne contenait aucune disposition analo-
gue a celle de I'art. 47, qui enjoint au CRTC d’exer-
cer son pouvoir de tarification de maniere a réaliser
les objectifs de la politique canadienne de télécom-
munication énoncés a l'art. 7. Ces ajouts législatifs
sont importants. Conjuguées au pouvoir de tarifica-
tion du CRTC et a sa faculté d’utiliser la méthode de
son choix pour arriver a un tarif juste et raisonnable,
les dispositions en question contredisent I'interpré-
tation restrictive des pouvoirs de I’organisme propo-
sée par diverses parties dans les présents pourvois.

[43] La juge d’appel Sharlow a mis en relief cet
argument dans le passage suivant de ses motifs :

Etant donné I’application conjointe des articles 47 et 7 de
la Loi sur les télécommunications [. . .], 1a compétence de
tarification du CRTC ne se limite pas a la prise en compte
des facteurs traditionnellement considérés comme perti-
nents pour assurer un prix équitable aux consommateurs
et un rendement équitable aux fournisseurs de servi-
ces de télécommunication. L’article 47 de la Loi sur les
télécommunications prescrit expressément au CRTC de
prendre en considération, entre autres, les objectifs de la
politique canadienne de télécommunication énumérés a
l'article 7 de la mé&me loi. Il s’ensuit 2 mon avis que le
CRTC a le droit, aux fins des décisions de tarification
qu’il rend sous le régime de la Loi sur les télécommuni-
cations, de prendre en considération tous les objectifs de
ladite politique énoncés a I'article 7. [par. 35]

[44] 1 est vrai que le CRTC avait précédemment
utilisé une méthode « base tarifaire/taux de rende-
ment », fondée a la fois sur un taux de rendement
pour les investisseurs dans les entreprises de télé-
communication et une base tarifaire calculée en
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rates charged for the carrier’s services that would,
on the one hand, provide a fair return for the capital
invested in the carrier, and, on the other, be fair to
the customers of the carrier.

[45] However, these expansive provisions mean
that the rate base rate of return approach is not nec-
essarily the only basis for setting a just and reason-
able rate. Furthermore, based on ss. 7, 27(5) and 47,
the CRTC is not required to confine itself to bal-
ancing only the interests of subscribers and carri-
ers with respect to a particular service. In the Price
Caps Decision, for example, the CRTC chose to
focus on maximum prices for services, rather than
on the rate base rate of return approach. It did so,
in part, to foster competition in certain markets, a
goal untethered to the direct relationship between
the carrier and subscriber in the traditional rate base
rate of return approach. A similar pricing approach
was adopted by the CRTC in a decision preceding
the Price Caps Decision.’

[46] The CRTC has interpreted these provisions
broadly and identified them as responsive to the
evolved industry context in which it operates. In
its “Review of Regulatory Framework” decision,3
it wrote:

The Act . .. provides the tools necessary to allow the

fonction des actifs des entreprises. Par conséquent,
les tarifs exigés pour les services des entreprises,
procuraient un rendement équitable sur le capi-
tal investi d’une part, et ils étaient justes pour les
consommateurs d’autre part.

[45] Toutefois, ces dispositions de portée plus large
signifient que I'approche base tarifaire/taux de ren-
dement n’est pas nécessairement la seule facon de
fixer un tarif juste et raisonnable. De plus, il ressort
des art. 7 et 47 et du par. 27(5) que le CRTC n’est
pas tenu de se limiter a la conciliation des intéréts
des abonnés et des entreprises a I’égard d’un ser-
vice donné. Dans la Décision sur le plafonnement
des prix, par exemple, le CRTC a choisi de mettre
l’accent sur le prix maximum des services plutot
que sur 'approche base tarifaire/taux de rendement.
Il I’a fait, en partie, pour favoriser la concurrence
au sein de certains marchés, un objectif sans aucun
rapport avec la relation entre I'entreprise et ’'abonné
dans l'approche traditionnelle base tarifaire/taux
de rendement. Le CRTC a emprunté une approche
similaire fondée sur 1’établissement de prix pla-
fonds dans une décision antérieure a la Décision sur
le plafonnement des prix’.

[46] Le CRTC a interprété ces dispositions de
manicre libérale, considérant qu’elles répondaient
au contexte d’une industrie évoluée, dans lequel il
s’acquitte de sa mission. Dans sa décision intitulée
« Examen du cadre de réglementation »8, il a écrit
ce qui suit :

La Loi prévoit. . . les moyens par lesquels le Conseil peut

Commission to alter the traditional manner in which it

modifier la méthode de réglementation traditionnelle

regulates (i.e., to depart from rate base rate of return
regulation).

In brief, telecommunications today transcends tra-

(c.-a-d. mettre fin a la réglementation base tarifaire/taux
de rendement).

Bref, les télécommunications d’aujourd’hui transcen-

ditional boundaries and simple definition. It is an
industry, a market and a means of doing business that

7 Telecom Decision CRTC 97-9, May 1, 1997 (online:
www.crtc.gc.ca/eng/archive/1997/DT97-9.htm).

8  Telecom Decision CRTC 94-19, September 16, 1994
(online: www.crtc.gc.ca/eng/archive/1994/DT94-19.
htm).

dent les frontieres traditionnelles et les définitions sim-
ples. Elles forment une industrie, un marché et un moyen

7 Décision de télécom CRTC 97-9, 1°' mai 1997 (en
ligne : www.crtc.gc.ca/fra/archive/1997/dt97-9.htm).

8 Décision de télécom CRTC 94-19, 16 septembre
1994 (en ligne : www.crtc.gc.ca/fra/archive/1994/
DT94-19.htm).
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encompasses a constantly evolving range of voice, data
and video products and services. . . .

In this context, the Commission notes that the Act con-

de faire des affaires qui englobent une gamme toujours
grandissante de services et de produits vocaux, données
et vidéo. . .

Dans ce contexte, le Conseil fait observer que la Loi pré-

templates the evolution of basic service by setting out

voit I’évolution du service de base en établissant, a titre

as an objective the provision of reliable and affordable

d’objectif, la fourniture de services de télécommunica-

telecommunications, rather than merely affordable tele-
phone service. [Emphasis added; pp. 6 and 10.]

[47] In Edmonton (City) v. 360Networks Canada
Ltd., 2007 FCA 106, [2007] 4 F.C.R. 747, leave to
appeal refused, [2007] 3 S.C.R. vii, the Federal
Court of Appeal drew similar conclusions, observ-
ing that the Telecommunications Act should be
interpreted by reference to the policy objectives,
and that s. 7 justified in part the view that the “Act
should be interpreted as creating a comprehensive
regulatory scheme” (para. 46). A duty to take a
more comprehensive approach was also noted by
Ryan, who observed:

Because of the importance of the telecommunica-
tions industry to the country as a whole, rate-making
issues may sometimes assume a dimension that gives
them a significance that extends beyond the immediate
interests of the carrier, its shareholders and its custom-
ers, and engages the interests of the public at large. It is
also part of the duty of the regulator to take these more
far-reaching interests into account. [§604]

[48] This leads inevitably, it seems to me, to
the conclusion that the CRTC may set rates that
are just and reasonable for the purposes of the
Telecommunications Act through a diverse range
of methods, taking into account a variety of differ-
ent constituencies and interests referred to in 8. 7,
not simply those it had previously considered when
it was operating under the more restrictive provi-
sions of the Railway Act. This observation will also
be apposite later in these reasons when the question
of “final rates” is discussed in connection with the
Bell Canada appeal.

[49] T see nothing in this conclusion which con-
tradicts the ratio in Barrie Public Utilities v.
Canadian Cable Television Assn., 2003 SCC 28,
[2003] 1 S.C.R. 476. In that case, the issue was

tions fiables et abordables, et non pas simplement un ser-
vice téléphonique abordable. [Je souligne; p. 7 et 11.]

[47]1 Dans Edmonton (Ville) c. 360Networks
Canada Ltd., 2007 CAF 106, [2007] 4 R.C.F. 747,
autorisation de pourvoi refusée, [2007] 3 R.C.S. vii,
la Cour d’appel fédérale a tiré des conclusions sem-
blables, faisant observer que la Loi sur les télécom-
munications devait étre interprétée en fonction des
objectifs de la politique et que l'art. 7 justifiait en
partie le point de vue selon lequel « il convient d’in-
terpréter la Loi comme établissant un cadre régle-
mentaire complet » (par. 46). Lauteur Michael H.
Ryan a lui aussi conclu a 'obligation d’adopter une
approche plus globale :

[TRADUCTION] Vu l'importance de lindustrie des
télécommunications pour ’ensemble du pays, les ques-
tions de tarification peuvent parfois prendre une dimen-
sion qui leur donne une importance débordant les intéréts
immédiats de I'entreprise, de ses actionnaires et de ses
clients, et ou entrent en jeu les intéréts du public en géné-
ral. L'organisme de réglementation a aussi I’obligation de
prendre en considération ces intéréts de caractere plus
général. [§604]

[48] Cela conduit inévitablement, me semble-t-il,
a la conclusion que le CRTC peut fixer des tarifs
justes et raisonnables pour Iapplication de la Loi
sur les télécommunications au moyen de toute une
gamme de méthodes, en prenant en considération la
diversité des parties prenantes et intéréts mention-
nés a l'art. 7, et non seulement ceux qu’il prenait en
considération quand il s’acquittait de sa mission en
vertu des dispositions plus restrictives de la Loi sur
les chemins de fer. Cette observation sera également
pertinente plus loin dans les présents motifs, lors-
que la question des « tarifs définitifs » sera exami-
née dans le cadre du pourvoi de Bell Canada.

[49] Je ne vois rien dans cette conclusion qui
contredise le raisonnement sur lequel repose Barrie
Public Utilities c. Assoc. canadienne de télévision

par cdble, 2003 CSC 28, [2003] 1 R.C.S. 476. Dans
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whether the CRTC could make an order granting
cable companies access to certain utilities’ power
poles. In that decision, the CRTC had relied on
the Canadian telecommunications policy objec-
tives to inform its interpretation of the relevant
provisions. In deciding that the language of the
Telecommunications Act did not give the CRTC the
power to grant access to the power poles, Gonthier
J. for the majority concluded that the CRTC had
inappropriately interpreted the Canadian telecom-
munications policy objectives in s. 7 as power-
conferring (para. 42).

[50] The circumstances of Barrie Public Utilities
are entirely distinct from those at issue before us.
Here, we are dealing with the CRTC setting rates
that were required to be just and reasonable, an
authority fully supported by unambiguous statu-
tory language. In so doing, the CRTC was exercis-
ing a broad authority, which, according to s. 47, it
was required to do “with a view to implementing
the Canadian telecommunications policy objec-
tives”. The policy considerations in s. 7 were fac-
tors that the CRTC was required to, and did, take
into account.

[51] Nor does this Court’s decision in ATCO
preclude the pursuit of public interest objectives
through rate-setting. In that case, Bastarache J. for
the majority, took a strict approach to the Alberta
Energy and Utilities Board’s powers under the appli-
cable statute. The issue was whether the Board had
the authority to order the distribution of proceeds
by a regulated company to its subscribers from
an asset sale it had approved. It was argued that
because the Board had the authority to make “fur-
ther orders” and impose conditions “in the public
interest” on any order, it therefore had the ability to
order the disposition of the sale proceeds.

cet arrét, la question était de savoir si le CRTC
pouvait rendre une ordonnance pour donner a des
cablodistributeurs 1’acces aux poteaux électriques
de certaines entreprises d’électricité. Dans cette
décision, le CRTC s’était fondé sur les objectifs de
la politique canadienne de télécommunication pour
interpréter les dispositions pertinentes. En décidant
que les dispositions de la Loi sur les télécommu-
nications ne conféraient pas au CRTC le pouvoir
de donner I'acces aux poteaux électriques, le juge
Gonthier, qui s’exprimait pour la majorité, a conclu
que le CRTC avait mal interprété les objectifs de la
politique canadienne de télécommunication énon-
cés a l'art. 7 en concluant qu’ils conféraient des
pouvoirs (par. 42).

[50] Les circonstances de Barrie Public Utilities
sont completement différentes de celles dont nous
sommes saisis. Ce qui est en cause, en I'espece,
c’est I’établissement par le CRTC de tarifs qui de-
vaient €tre justes et raisonnables, dans l'exercice
d’un pouvoir qui s’appuie incontestablement sur des
dispositions 1égislatives non équivoques. Le CRTC
se trouvait ainsi a exercer un large pouvoir, pouvoir
qu’il devait exercer, selon l'art. 47, « de maniére a
réaliser les objectifs de la politique canadienne de
télécommunication ». Les considérations de politi-
que générale énoncées a I’art. 7 étaient des facteurs
dont le CRTC était obligé de tenir compte — ce
qu’il a fait.

[51] Parrét ATCO de notre Cour n'empéche pas
non plus la réalisation, par la fixation de tarifs,
d’objectifs relevant de l'intérét public. Dans cet
arrét, le juge Bastarache, se pronongant pour la
majorité, a considéré de facon restrictive les pou-
voirs conférés a I’Alberta Energy and Utilities
Board par la loi applicable. Il fallait décider si
l’organisme avait le pouvoir d’attribuer aux abon-
nés le produit de la vente des biens d’une entre-
prise réglementée qu’il avait approuvée. On avait
soutenu que, comme l'organisme possédait le pou-
voir de rendre « toute autre ordonnance » et d’as-
sortir une ordonnance de conditions nécessaires
« dans l'intérét public », il était par conséquent
habilité a ordonner lattribution du produit de la
vente.
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[52] Inholding that the Board had no such author-
ity, Bastarache J. relied in part on the conclusion
that the Board’s statutory power to make orders or
impose conditions in the public interest was insuf-
ficiently precise to grant the ability to distribute
sale proceeds to ratepayers (para. 46). The abil-
ity of the Board to approve an asset sale, and its
authority to make any order it wished in the public
interest, were necessarily limited by the context
of the relevant provisions (paras. 46-48 and 50). It
was obliged too to adopt a rate base rate of return
method to determine rates, pursuant to its govern-
ing statute (paras. 65-66).

[53] Unlike ATCO, in the case before us, the
CRTC’s rate-setting authority and its ability to
establish deferral accounts for this purpose are at
the very core of its competence. The CRTC is stat-
utorily authorized to adopt any method of deter-
mining just and reasonable rates. Furthermore, it is
required to consider the statutory objectives in the
exercise of its authority, in contrast to the permissive,
free-floating direction to consider the public inter-
est that existed in ATCO. The Telecommunications
Act displaces many of the traditional restrictions
on rate-setting described in ATCO, thereby grant-
ing the CRTC the ability to balance the interests of
carriers, consumers and competitors in the broader
context of the Canadian telecommunications indus-
try (Review of Regulatory Framework decision, at
pp- 6 and 10).

[54] The fact that deferral accounts are at issue
does nothing to change this framework. No party
objected to the CRTC’s authority to establish the
deferral accounts themselves. These accounts
are accepted regulatory tools, available as a part
of the Commission’s rate-setting powers. As the
CRTC has noted, deferral accounts “enabl]e]
a regulator to defer consideration of a particu-
lar item of expense or revenue that is incapa-
ble of being forecast with certainty for the test

[52] Pour conclure que l'organisme n’avait pas
ce pouvoir, le juge Bastarache s’est fondé en partie
sur la conclusion suivant laquelle le pouvoir de 1'or-
ganisme de rendre des ordonnances ou d’impo-
ser des conditions nécessaires dans I'intérét public
n’était pas suffisamment précis pour lui conférer
le pouvoir d’attribuer le produit de la vente aux
clients (par. 46). Le pouvoir de 'organisme d’ap-
prouver une vente de biens ainsi que son pouvoir
de rendre les ordonnances jugées nécessaires dans
l'intérét public étaient nécessairement restreints
par le contexte des dispositions pertinentes (par.
46-48 et 50). Lorganisme était également tenu,
selon sa loi habilitante, d’adopter une méthode base
tarifaire/taux de rendement pour fixer les tarifs
(par. 65-66).

[53] Dans l'affaire dont nous sommes saisis,
contrairement a la situation dans ATCO, le pouvoir
de tarification du CRTC et son pouvoir d’établir des
comptes de report a cette fin sont au cceur méme
de sa compétence. Le CRTC est 1également habi-
lité a utiliser toute méthode qui lui semble appro-
priée pour fixer des tarifs justes et raisonnables.
De plus, il est obligé de tenir compte des objectifs
énoncés dans la loi dans ’exercice de ses pouvoirs,
alors que dans ATCO Tl’instruction de tenir compte
de I’intérét public revétait un caractere facultatif et
vague. La Loi sur les télécommunications écarte
plusieurs des restrictions traditionnelles en matiere
de tarification décrites dans ATCO, conférant ainsi
au CRTC la capacité de concilier les intéréts des
entreprises, des consommateurs et des concurrents
dans le contexte plus large de l'industrie cana-
dienne des télécommunications (décision rela-
tive a I'examen du cadre de réglementation, p. 7
et 11).

[54] Le fait que le litige porte sur des comptes
de report ne change rien a cette analyse. Aucune
partie n’a contesté le pouvoir du CRTC d’ordonner
I’établissement des comptes de report eux-mémes.
Ces comptes sont des outils réglementaires dont on
reconnait que le Conseil peut se servir dans I’exer-
cice de son pouvoir de tarification. Comme I'a sou-
ligné le CRTC, les comptes de report permettent a
«un organisme de réglementation [de] reporter ’exa-
men d’un article de frais ou de revenu particulier
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year”.? They have traditionally protected against
future eventualities, particularly the difference
between forecasted and actual costs and revenues,
allowing a regulator to shift costs and expenses
from one regulatory period to another. While the
CRTC'’s creation and use of the deferral accounts
for broadband expansion and consumer credits
may have been innovative, it was fully supported
by the provisions of the Telecommunications
Act.

[55] Inmy view, it follows from the CRTC’s broad
discretion to determine just and reasonable rates
under s. 27, its power to order a carrier to adopt any
accounting method under s. 37, and its statutory
mandate under s. 47 to implement the wide-ranging
Canadian telecommunications policy objectives set
out in s. 7, that the Telecommunications Act pro-
vides the CRTC with considerable scope in estab-
lishing and approving the use to be made of defer-
ral accounts. They were created in accordance both
with the CRTC’s rate-setting authority and with
the goal that all rates charged by carriers were and
would remain just and reasonable.

[56] A deferral account would not serve its pur-
pose if the CRTC did not also have the power to
order the disposition of the funds contained in it.
In my view, the CRTC had the authority to order
the disposition of the accounts in the exercise of its
rate-setting power, provided that this exercise was
reasonable.

[57] I therefore agree with the following observa-
tion by Sharlow J.A.:

The Price Caps Decision required Bell Canada to
credit a portion of its final rates to a deferral account,
which the CRTC had clearly indicated would be dis-
posed of in due course as the CRTC would direct. There

9 Telecom Decision CRTC 93-9, July 23, 1993 (online:
www.crtc.gc.ca/eng/archive/1993/DT93-9.htm).

qu'on ne peut estimer avec certitude pour I'année-
témoin »°. I1s ont traditionnellement permis de parer
a certaines éventualités, notamment les €carts entre
les colits et revenus prévus et réels, 'organisme de
réglementation pouvant déplacer les colts et dépen-
ses d’'une période réglementaire a 'autre. Bien que
le CRTC ait peut-étre fait preuve d’innovation avec
la création et I'utilisation des comptes de report pour
I’expansion du service a large bande et le versement
de crédits aux consommateurs, ces mesures €taient
parfaitement compatibles avec les dispositions de la
Loi sur les télécommunications.

[55] A mon avis, le vaste pouvoir discrétionnaire
conféré au CRTC pour la détermination des tarifs
justes et raisonnables exigés par I'art. 27, son pou-
voir d’'imposer a une entreprise, en vertu de l'art. 37,
P’adoption de toute méthode comptable qu’il estime
appropriée et I'obligation qui lui est faite par lart.
47 de veiller a la réalisation des grands objectifs
de la politique canadienne de télécommunication
énoncés a l'art. 7 indiquent que la Loi sur les télé-
communications lui donne une latitude considérable
pour établir les comptes de report et approuver 1'uti-
lisation qui en sera faite. Ces comptes ont été créés
conformément au pouvoir de tarification du CRTC
et a I'objectif selon lequel tous les tarifs exigés par
les entreprises doivent étre justes et raisonnables et
le demeurer.

[56] Les comptes de report ne rempliraient pas
leur fonction si le CRTC n’avait pas aussi le pou-
voir de prescrire la maniére dont les fonds de ces
comptes doivent étre employés. Je suis d’avis que
le CRTC pouvait, dans I’exercice de son pouvoir de
tarification, ordonner I’utilisation de ces comptes,
dans la mesure ou il exercait ce pouvoir de maniere
raisonnable.

[57] Par conséquent, je souscris aux observations
suivantes de la juge d’appel Sharlow :

La décision sur le plafonnement des prix prescrivait a
Bell Canada de porter une fraction de ses tarifs défini-
tifs au crédit d’'un compte de report, lequel — le CRTC
I’a clairement indiqué — serait utilisé en temps voulu de

9 Décision de télécom CRTC 93-9, 23 juillet 1993 (en
ligne : www.crtc.gc.ca/fra/archive/1993/dt93-9.htm).
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is no dispute that the CRTC is entitled to use the device
of a mandatory deferral account to impose a contingent
obligation on a telecommunication service provider to
make expenditures that the CRTC may direct in the
future. It necessarily follows that the CRTC is entitled to
make an order crystallizing that obligation and direct-
ing a particular expenditure, provided the expenditure

la maniere qu’il prescrirait. Il n’est pas contesté que le
CRTC ait le droit d’imposer a un fournisseur de servi-
ces de télécommunication, en lui prescrivant 'ouverture
d’un compte de report, 'obligation éventuelle d’effectuer
des dépenses qu’il se réserve de lui ordonner ultérieure-
ment. Il s’ensuit par voie de conséquence nécessaire que
le CRTC a le droit de rendre une ordonnance actuali-

can reasonably be justified by one or more of the policy

sant cette obligation et prescrivant des dépenses détermi-

objectives listed in section 7 of the Telecommunications

nées, a condition que 1’on puisse plausiblement justifier

Act. [Emphasis added; para. 52.]

[58] This general analytical framework brings us
to the more specific questions in these appeals. In
the first appeal, Bell Canada relied on Gonthier J.’s
decision Bell Canada v. Canada (Canadian Radio-
television and Telecommunications Commission),
[1989] 1 S.C.R. 1722 (“Bell Canada (1989)”), to
argue that “final” rates cannot be changed and that
the funds in the deferral accounts could not, there-
fore, be distributed as “rebates” to customers.

[59] In Bell Canada (1989), the CRTC approved
a series of interim rates. It subsequently reviewed
them in light of Bell Canada’s changed financial
situation, and ordered the carrier to credit what it
considered to be excess revenues to its current sub-
scribers. Arguing against the CRTC’s authority to
do so, Bell Canada contended that the CRTC could
not order a one-time credit with respect to revenues
earned from rates approved by the CRTC, whether
the rate order was an interim one or not. Gonthier J.
observed that while the Railway Act contemplated
a positive approval scheme that only allowed for
prospective, not retroactive or retrospective rate-
setting, the one-time credit at issue was neverthe-
less permissible because the original rates were
interim and therefore inherently subject to change.

[60] In the current case, Bell Canada argued that
the rates had been made final, and that the dispo-
sition of the deferral accounts for one-time credits
was therefore impermissible. More specifically, it
argued that the CRTC’s order of one-time credits

celles-ci par un ou plusieurs des objectifs de la politique
de télécommunication énumérés a I'article 7 de la Loi sur
les télécommunications. [Je souligne; par. 52.]

[58] Ce cadre d’analyse général nous amene aux
questions plus précises soulevées dans les présents
pourvois. Dans le premier pourvoi, se fondant sur la
décision du juge Gonthier dans l'arrét Bell Canada
c. Canada (Conseil de la radiodiffusion et des télé-
communications canadiennes), [1989] 1 R.C.S. 1722
(« Bell Canada (1989) »), Bell Canada a plaidé que
des tarifs « définitifs » ne peuvent pas étre modi-
fiés et que les fonds des comptes de report ne pou-
vaient donc pas €tre versés a titre de « rabais » aux
clients.

[59] Dans Bell Canada (1989), le CRTC avait
approuvé une série de tarifs provisoires. Il les avait
ensuite réexaminés a la lumiere de la nouvelle situa-
tion financiere de Bell Canada et avait ordonné a
I’entreprise de porter au crédit du compte des abon-
nés actuels ce qu’il considérait comme des revenus
excédentaires. Contestant le pouvoir du CRTC de
rendre une telle ordonnance, Bell Canada faisait
valoir que l'organisme ne pouvait ordonner lattri-
bution d’un crédit forfaitaire a I’égard de revenus
obtenus a partir de tarifs approuvés par le CRTC,
que ces tarifs soient fixés dans une ordonnance pro-
visoire ou définitive. Le juge Gonthier a estimé que,
si la Loi sur les chemins de fer instituait un systéme
positif d’approbation permettant seulement la tarifi-
cation prospective, et non rétroactive ou rétrospec-
tive, le crédit forfaitaire en question était néanmoins
permis puisque les tarifs initiaux étaient provisoires
et, partant, susceptibles d’étre modifiés.

[60] En l'espece, Bell Canada a soutenu que les
tarifs avaient été rendus définitifs et que I'utilisation
des comptes de report pour lattribution d’un crédit
unique était donc impossible. Elle a fait valoir, plus
précisément, que I'ordonnance du CRTC concernant
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from the deferral accounts amounted to retrospec-
tive rate-setting as the term was used in Bell Canada
(1989), at p. 1749, namely, that their “purpose is to
remedy the imposition of rates approved in the past
and found in the final analysis to be excessive”.

[61] In my view, because this case concerns
encumbered revenues in deferral accounts (referred
to by Sharlow J.A. as contingent obligations or
liabilities), we are not dealing with the varia-
tion of final rates. As Sharlow J.A. pointed out,
Bell Canada (1989) is inapplicable because it was
known from the outset in the case before us that
Bell Canada would be obliged to use the balance of
its deferral account in accordance with the CRTC’s
subsequent direction (para. 53).

[62] It would, with respect, be an oversimplifi-
cation to consider that Bell Canada (1989) applies
to bar the provision of credits to consumers in
this case. Bell Canada (1989) was decided under
the Railway Act, a statutory scheme that, signifi-
cantly, did not include any of the considerations
or mandates set out in ss. 7, 27(5) and 47 of the
Telecommunications Act. Nor did it involve the dis-
position of funds contained in deferral accounts.

[63] In my view, the credits ordered out of the
deferral accounts in the case before us are nei-
ther retroactive nor retrospective. They do not
vary the original rate as approved, which included
the deferral accounts, nor do they seek to remedy
a deficiency in the rate order through later meas-
ures, since these credits or reductions were con-
templated as a possible disposition of the deferral
account balances from the beginning. These funds
can properly be characterized as encumbered reve-
nues, because the rates always remained subject to
the deferral accounts mechanism established in the
Price Caps Decision. The use of deferral accounts
therefore precludes a finding of retroactivity or ret-
rospectivity. Furthermore, using deferral accounts
to account for the difference between forecast
and actual costs and revenues has traditionally

Pattribution d’un crédit unique, au moyen des comp-
tes de report, équivalait a une tarification rétroac-
tive, au sens dans lequel cette expression est utilisée
dans Bell Canada (1989) a la p. 1749, c’est-a-dire
quelle « vis[ait] a remédier a I'imposition des taux
approuvés antérieurement qui ont été jugés exces-
sifs en dernier ressort ».

[61] Comme la présente affaire porte sur des reve-
nus mis en réserve dans des comptes de report (ce
que la juge d’appel Sharlow a appelé des obligations
ou dettes éventuelles), il n’y est selon moi pas ques-
tion de modification de tarifs définitifs. Comme I'a
souligné la juge Sharlow, Bell Canada (1989) ne
s’applique pas, car on savait des le départ en I'es-
pece que Bell Canada serait tenue d’utiliser le solde
de son compte de report selon les prescriptions ulté-
rieures du CRTC (par. 53).

[62] Ce serait a mon avis simplifier a outrance que
de conclure que Bell Canada (1989) s’applique et a
pour effet d’'empécher en I'espece le versement de
crédits aux consommateurs. L'arrét Bell Canada
(1989) a été rendu sous le régime de la Loi sur les
chemins de fer, un régime législatif qui, il importe
de le rappeler, ne comportait aucune des considé-
rations et prescriptions énoncées aux art. 7 et 47 et
au par. 27(5) de la Loi sur les télécommunications.
Il n’y était pas non plus question de I'utilisation des
fonds de comptes de report.

[63] Selon moi, les crédits dont le versement a
été ordonné en l'espeéce sur les comptes de report
ne sont de nature ni rétroactive ni rétrospective. Ils
ne modifient pas le tarif initial approuvé, qui com-
prenait les comptes de report, et ne visent pas non
plus a corriger un défaut de 'ordonnance tarifaire
définitive au moyen de mesures ultérieures, puisque
ces crédits ou réductions avaient été envisagés des
le départ comme utilisation possible du solde des
comptes de report. Ces fonds peuvent a juste titre
étre qualifiés de « revenus mis en réserve », parce
que les tarifs définitifs sont toujours restés assujet-
tis au mécanisme des comptes de report établi dans
la Décision sur le plafonnement des prix. Le recours
a des comptes de report empéche donc de conclure
qu’il y a eu rétroactivité ou rétrospectivité. De plus,
I'utilisation de comptes de report pour tenir compte
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been held not to constitute retroactive rate-setting
(EPCOR Generation Inc. v. Energy and Utilities
Board, 2003 ABCA 374, 346 A.R. 281, at para. 12,
and Reference Re Section 101 of the Public Utilities
Act (1998), 164 Nfld. & P.E.L.R. 60 (Nfld. C.A.), at
paras. 97-98 and 175).

[64] The Deferral Accounts Decision was the cul-
mination of a process undertaken in the Price Caps
Decision. In the Price Caps Decision, the CRTC
indicated that the amounts in the deferral accounts
were to be used in a manner contributing to achiev-
ing the CRTC’s objectives (paras. 409 and 412). In
the Deferral Accounts Decision, the CRTC sum-
marized its earlier findings that draw-downs could
occur for various purposes, including through sub-
scriber credits (para. 6). When the CRTC approved
the rates derived from the Price Caps Decision, the
portion of the revenues that went into the defer-
ral accounts remained encumbered. The deferral
accounts, and the encumbrance to which the funds
recorded in them were subject, were therefore an
integral part of the rate-setting exercise ensuring
that the rates approved were just and reasonable.
It follows that nothing in the Deferral Accounts
Decision changed either the Price Caps Decision
or any other prior CRTC decision on this point.
The CRTC’s later allocation of deferral account
balances for various purposes, therefore, including
customer credits, was not a variation of a final rate
order.

[65] The allocation of deferral account funds to
consumers was not, strictly speaking, a “rebate”
in any event. Instead, as in Bell Canada (1989),
these allocations were one-time disbursements or
rate reductions the carriers were required to make
out of the deferral accounts to their current sub-
scribers. The possibility of one-time credits was
present from the inception of the rate-setting exer-
cise. From the Price Caps Decision onwards, it
was understood that the disposition of the deferral
account funds might include an eventual credit to

de la différence entre les cofits et revenus prévus et
réels n’est habituellement pas considérée comme une
tarification rétroactive (EPCOR Generation Inc. c.
Energy and Utilities Board, 2003 ABCA 374, 346
A.R. 281, par. 12, et Reference Re Section 101 of the
Public Utilities Act (1998), 164 Nfld. & P.E.I.LR. 60
(C.A.T.-N.), par. 97-98 et 175).

[64] La Décision sur les comptes de report mar-
quait le point culminant d’un processus amorcé avec
la Décision sur le plafonnement des prix. Dans cette
derniere, le CRTC avait indiqué que les fonds des
comptes de report devaient €tre utilisés de maniere
a contribuer a la réalisation des objectifs de 'orga-
nisme (par. 409 et 412). Dans la Décision sur les
comptes de report, le CRTC a résumé ses conclu-
sions antérieures selon lesquelles les fonds des
comptes de report pourraient étre utilisés a diver-
ses fins, notamment pour accorder des crédits aux
abonnés (par. 6). Lorsque le CRTC a approuvé les
tarifs découlant de la Décision sur le plafonnement
des prix, la partie des revenus qui avait été versée
dans les comptes de report est demeurée en réserve.
Les comptes de report, et la réserve a laquelle
étaient assujettis les fonds inscrits a ces comptes,
étaient donc une partie intégrante de 'opération de
tarification et garantissaient que les tarifs approuvés
étaient justes et raisonnables. Rien dans la Décision
sur les comptes de report n’est par conséquent venu
modifier la Décision sur le plafonnement des prix
ou quelque décision antérieure du CRTC sur cette
question. L’affectation ultérieure par le CRTC du
solde des comptes de report a diverses fins, dont
lattribution d’un crédit aux clients, ne constituait
donc pas une modification d’'une ordonnance tari-
faire définitive.

[65] De toute facon, lattribution de fonds des
comptes de report aux consommateurs ne consti-
tuait pas a proprement parler un « rabais ». Comme
dans Bell Canada (1989), ces affectations étaient
plutdt des versements ou des réductions tarifaires
uniques dont les entreprises devaient faire bénéfi-
cier leurs abonnés actuels en puisant dans les comp-
tes de report. La possibilité d’un crédit unique était
présente des le début de I'opération de tarification.
Deés la décision sur le plafonnement des prix, il
était entendu que les fonds des comptes de report
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subscribers once the CRTC determined the appro-
priate allocation. It was precisely because the rate-
setting mechanism approved by the CRTC included
accumulation in and disposition from the deferral
accounts pursuant to further CRTC orders, that the
rates were and continued to be just and reasonable.

[66] Therefore, rather than viewing Bell Canada
(1989) as setting a strict rule that subscriber credits
can never be ordered out of revenues derived from
final rates, it is important to remember Gonthier
J’s concern that the financial stability of regulated
utilities could be undermined if rates were open to
indiscriminate variation (p. 1760). Nothing in the
Deferral Accounts Decision undermined the finan-
cial stability of the affected carriers. The amounts
at issue were always treated differently for account-
ing purposes, and the regulated carriers were aware
of the fact that the portion of their revenues going
into the deferral accounts remained encumbered. In
fact, the Price Caps Decision formula would have
allowed for lower rates than the ones ultimately set,
were it not for the creation of the deferral accounts.
Those lower rates could conceivably have been con-
sidered sufficient to maintain the financial stability
of the carriers and were increased only in an effort
to encourage market entry by new competitors.

[67] TELUS argued additionally that the Deferral
Accounts Decision constituted a confiscation
of its property. This is an argument I have diffi-
culty accepting. The funds in the accounts never
belonged unequivocally to the carriers, and always
consisted of encumbered revenues. Had the CRTC
intended that these revenues be used for any pur-
poses the affected carriers wanted, it could simply
have approved the rates as just and reasonable and
ordered the balance of the deferral accounts turned
over to them. It chose not to do so.

pourraient notamment étre utilisé€s pour le verse-
ment d’un éventuel crédit aux abonnés une fois que
le CRTC aurait déterminé Paffectation souhaita-
ble. C’est précisément parce que le mécanisme de
tarification approuvé par le CRTC comprenait I’ac-
cumulation de fonds dans les comptes de report
et laffectation de ces fonds conformément a des
ordonnances ultérieures du CRTC que les tarifs
étaient et sont demeurés justes et raisonnables.

[66] Par conséquent, au lieu de voir dans Bell
Canada (1989) Tétablissement d’une regle stricte
selon laquelle il ne serait en aucun cas possible
d’ordonner le versement de crédits sur des revenus
tirés de tarifs définitifs, il importe de rappeler que
le juge Gonthier craignait de voir la stabilité finan-
ciere des services publics réglementés étre minée
si les tarifs pouvaient connaitre des variations
arbitraires (p. 1760). Or, rien dans la Décision sur
les comptes de report ne compromettait la stabi-
lité financiere des entreprises visées. Les sommes
en cause ont toujours fait 1'objet d’un traitement
comptable différent et les entreprises réglementées
savaient que la partie des revenus versée aux comp-
tes de report demeurait en réserve. En fait, la for-
mule établie dans la Décision sur le plafonnement
des prix aurait accordé des tarifs inférieurs a ceux
finalement fixés, n’elit été la création des comptes
de report. Ces tarifs inférieurs auraient sans doute
pu étre jugés suffisants pour maintenir la stabilité
financicre des entreprises. S’ils ont été augmentés,
c’est uniquement pour encourager I'entrée de nou-
veaux concurrents sur le marché.

[67] TELUS a plaidé en outre que la Décision sur
les comptes de report constituait une confiscation
de ses biens. Voila un argument que j’ai de la dif-
ficulté a accepter. Les fonds des comptes de report
n'ont jamais appartenu sans équivoque aux entre-
prises et ont toujours consisté dans des revenus mis
en réserve. Si le CRTC avait voulu que ces reve-
nus soient utilisés au gré des entreprises visées,
il aurait pu simplement approuver les tarifs en les
considérant comme justes et raisonnables et ordon-
ner que le solde des comptes de report soit remis
aux entreprises en question. Il a choisi de ne pas le
faire.
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[68] Itis also worth noting that in approving Bell
Canada’s rates, the CRTC ordered it to allocate cer-
tain tax savings to the deferral accounts.!? Neither
the CRTC, nor Bell Canada, could possibly have
expected that the company would be able to keep
that portion of its rate revenue representing a past
liability for taxes that it was in fact not currently
liable to pay or defer.

[69] For the above reasons, I would dismiss the
Bell Canada and TELUS appeal.

[70] The premise underlying the Consumers’
Association of Canada appeal is that the dispo-
sition of some deferral account funds for broad-
band expansion highlighted the fact that the rates
charged by carriers were, in a certain sense, not
just and reasonable. Consumers can only succeed
if it can demonstrate that the CRTC’s decision was
unreasonable.

[71] At its core, Consumers’ primary argument
was that the Deferral Accounts Decision effec-
tively forced users of a certain service (residen-
tial subscribers in certain areas) to subsidize users
of another service (the future users of broadband
services) once the expansion of broadband infra-
structure was completed. In its view, this was an
indication that the rates charged to residential users
were not in fact just and reasonable, and that there-
fore the balance in the deferral accounts, excluding
the disbursements for accessibility services, should
be distributed to customers.

[72] As previously noted, the deferral accounts
were created and disbursed pursuant to the CRTC’s
power to approve just and reasonable rates, and
were an integral part of such rates. Far from ren-
dering these rates inappropriate, the deferral
accounts ensured that the rates were just and rea-
sonable. And the policy objectives in s. 7, which the
CRTC is always obliged to consider, demonstrate

10 Telecom Decision CRTC 2003-15, at para. 32.

[68] 1l convient également de souligner que, en
approuvant les tarifs de Bell Canada, le CRTC a
ordonné a l’entreprise d’affecter aux comptes de
report une partie des économies provenant de cer-
taines taxes'?. Ni le CRTC ni Bell Canada ne pou-
vaient s’attendre a ce que I’entreprise soit en mesure
de conserver cette partie de ses revenus tirés des
tarifs, qui correspondait a une obligation fiscale
antérieure qu’elle n’était en réalité pas tenue d’ac-
quitter ni de reporter.

[69] Pour les motifs qui précedent, je suis d’avis
de rejeter le pourvoi de Bell Canada et de TELUS.

[70] La prémisse du pourvoi de I’Association
des consommateurs du Canada est que I'utilisation
d’une partie des fonds des comptes de report pour
I’expansion du service a large bande a fait ressor-
tir le fait que les tarifs exigés par les entreprises
n’étaient pas, en un certain sens, justes et raisonna-
bles. L’Association peut avoir gain de cause unique-
ment si elle démontre que la décision du CRTC était
déraisonnable.

[71] IL’Association des consommateurs du Canada
fait valoir essentiellement que la Décision sur les
comptes de report a dans les faits obligé les utilisa-
teurs d’un certain service (les abonnés résidentiels
de certaines zones) a subventionner les utilisateurs
d’un autre service (les futurs utilisateurs de services
a large bande) une fois achevée I'expansion de I'in-
frastructure 2 large bande. A son avis, cela indiquait
que les tarifs exigés des utilisateurs résidentiels
n’étaient pas en fait justes et raisonnables et que, par
conséquent, le solde des comptes de report — abs-
traction faite des sommes déboursées pour amélio-
rer l'accessibilité des services — devait étre distri-
bué aux clients.

[72] Comme je l'ai déja signalé, les comptes de
report ont été créés et utilisés conformément au
pouvoir du CRTC d’approuver des tarifs justes et
raisonnables, et ils faisaient partie intégrante de
ces tarifs. Loin de rendre ces tarifs inappropriés,
les comptes de report garantissaient que les tarifs
étaient justes et raisonnables. En outre, les objec-
tifs de la politique de télécommunication énoncés

10 Décision de télécom CRTC 2003-15, par. 32.
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that the CRTC need not limit itself to considering
solely the service at issue in determining whether
rates are just and reasonable. The statute contem-
plates a comprehensive national telecommunica-
tions framework. It does not require the CRTC to
atomize individual services. It is for the CRTC to
determine a tolerable level of cross-subsidization.

[73] Nor does the traditional approach to tele-
communications regulation support Consumers’
argument. Long-distance telephone users have
long subsidized local telephone users (Price Caps
Decision, at para. 2). Therefore, while rates for indi-
vidual services covered by the Telecommunications
Act may be evaluated on a just and reasonable
basis, rates are not necessarily rendered unreason-
able or unjust simply because there is some cross-
subsidization between services. (See Ryan, at §604,
for the proposition that the CRTC can determine
the appropriate extent of cross-subsidization for a
given telecommunications carrier.)

[74] In my view, the CRTC properly considered
the objectives set out in s. 7 when it ordered expen-
ditures for the expansion of broadband infrastruc-
ture and consumer credits. In doing so, it treated
the statutory objectives as guiding principles in
the exercise of its rate-setting authority. Pursuing
policy objectives through the exercise of its rate-
setting power is precisely what s. 47 requires the
CRTC to do in setting just and reasonable rates.

[75] In deciding to allocate the deferral account
funds to improving accessibility services and
broadband expansion in rural and remote areas,
the CRTC had in mind its statutorily mandated
objectives of facilitating “the orderly develop-
ment throughout Canada of a telecommunications
system that serves to . . . strengthen the social and
economic fabric of Canada” under s. 7(a); render-
ing “reliable and affordable telecommunications

a l'art. 7, dont le CRTC doit toujours tenir compte,
montrent qu’il n’a pas a prendre en considération
uniquement le service en cause pour déterminer si
les tarifs sont justes et raisonnables. La loi envisage
un cadre national global en mati¢re de télécommu-
nications. Elle n’oblige pas le CRTC a atomiser les
différents services. Il appartient au CRTC de déter-

miner le niveau tolérable d’interfinancement.

[73] Lapproche traditionnelle en maticre de télé-
communications ne peut pas non plus étre invoquée
a l’appui de 'argument de ’Association des consom-
mateurs du Canada. Les usagers du service d’inte-
rurbain financent depuis longtemps la téléphonie
locale (Décision sur le plafonnement des prix, par.
2). Par conséquent, mé€me si les tarifs des différents
services couverts par la Loi sur les télécommunica-
tions peuvent étre évalués selon le critere des tarifs
justes et raisonnables, ils ne sont pas nécessairement
rendus déraisonnables ou injustes par la seule exis-
tence d’un certain interfinancement entre les servi-
ces. (Voir Ryan, §604, relativement a la proposition
suivant laquelle le CRTC peut déterminer le niveau
approprié¢ d’interfinancement pour une entreprise
de télécommunication donnée.)

[74] Jestime que le CRTC a correctement tenu
compte des objectifs énoncés a l'art. 7 quand il a
ordonné laffectation de certaines sommes a I'ex-
pansion du service a large bande et au versement de
crédits aux consommateurs. Ce faisant, il a consi-
déré les objectifs inscrits dans la loi comme des
principes directeurs régissant I’exercice de son pou-
voir de tarification. Le fait pour le CRTC de pour-
suivre les objectifs de la politique dans I'exercice de
son pouvoir de tarification constitue précisément ce
que l’art. 47 lui demande de faire lorsqu’il fixe des
tarifs justes et raisonnables.

[75] En décidant d’utiliser les fonds des comptes
de report pour améliorer les services d’accessibilité
et pour étendre aux collectivités rurales et éloignées
les services a large bande, le CRTC avait a I'esprit
les objectifs qui lui sont fixés par le 1égislateur :
« favoriser le développement ordonné des télécom-
munications partout au Canada en un systéme qui
contribue a [. . .] renforcer la structure sociale et éco-
nomique du Canada » (al. 7a)); « permettre I'acces
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services . . . to Canadians in both urban and rural
areas” under s. 7(b); and responding “to the eco-
nomic and social requirements of users of telecom-
munications services” pursuant to s. 7(h).

[76] The CRTC heard from several parties, con-
sidered its statutorily mandated objectives in exer-
cising its powers, and decided on an appropriate
course of action. Under the circumstances, I have
no hesitation in holding that the CRTC made a rea-
sonable decision in ordering broadband expansion.

[77] 1 would therefore conclude that the CRTC
did exactly what it was mandated to do under
the Telecommunications Act. It had the statutory
authority to set just and reasonable rates, to estab-
lish the deferral accounts, and to direct the disposi-
tion of the funds in those accounts. It was obliged
to do so in accordance with the telecommunications
policy objectives set out in the legislation and, as a
result, to balance and consider a wide variety of
objectives and interests. It did so in these appeals in
areasonable way, both in ordering subscriber cred-
its and in approving the use of the funds for broad-
band expansion.

[78] I would dismiss the appeals. At the request
of all parties, there will be no order for costs.

Appeals dismissed.

Solicitors for the appellant/respondent Bell
Canada: Blake, Cassels & Graydon, Toronto.

Solicitors for the appellant/respondent TELUS
Communications Inc. and the respondent TELUS
Communications (Québec) Inc.: Burnet, Duckworth
& Palmer, Calgary.

Solicitors for the appellants/respondents the
Consumers’ Association of Canada and the
National Anti-Poverty Organization and the
respondent the Public Interest Advocacy Centre:
Paliare, Roland, Rosenberg, Rothstein, Toronto.

aux Canadiens dans toutes les régions — rurales ou
urbaines — du Canada a des services de télécom-
munication siirs [et] abordables » (al. 7b)); « satis-
faire les exigences économiques et sociales des usa-
gers des services de télécommunication » (al. 7h)).

[76] Le CRTC a entendu plusieurs parties, il a
exercé ses pouvoirs en prenant en considération les
objectifs que le Iégislateur lui a imposés et il a décidé
les mesures appropriées. Dans les circonstances, je
n’hésite pas a conclure que le CRTC a pris une déci-
sion raisonnable lorsqu’il a ordonné I'expansion du
service a large bande.

[77] Je conclurais donc que le CRTC a fait exac-
tement ce que la Loi sur les télécommunications
lui demandait de faire. Il avait, en vertu de la loi,
le pouvoir de fixer des tarifs justes et raisonnables,
d’établir des comptes de report et de prescrire de
quelle maniere devaient étre utilisés les fonds de
ces comptes. Il était tenu d’exercer ces pouvoirs en
conformité avec les objectifs de la politique de télé-
communication énoncés dans la loi et, par consé-
quent, de soupeser et d’examiner toute une gamme
d’objectifs et d’intéréts. 1l I'a fait d’'une manicre
raisonnable, a la fois lorsqu’il a ordonné I’attribu-
tion de crédits aux abonnés et lorsqu’il a approuvé
I'utilisation des fonds pour I’expansion du service a
large bande.

[78] Je suis d’avis de rejeter les pourvois. A la
demande de toutes les parties, aucune ordonnance
ne sera rendue quant au dépens.

Pourvois rejetés.

Procureurs de l'appelante/intimée Bell Canada :
Blake, Cassels & Graydon, Toronto.

Procureurs de U'appelante/intimée TELUS Com-
munications Inc. et l'intimée TELUS Communica-
tions (Québec) Inc. : Burnet, Duckworth & Palmer,
Calgary.

Procureurs des appelantes/intimées 1’Associa-
tion des consommateurs du Canada et I’'Organi-
sation nationale anti-pauvreté et l'intimé le Centre
pour la défense de 'intérét public : Paliare, Roland,
Rosenberg, Rothstein, Toronto.
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Reasonsfor Judgment Reserved of
The Honour able Madam Justice Hunt

[1] | agree with C6té J.A. that the orders under appeal should be vacated, but reach that
conclusion for different reasons. | would allow the appeal and return the matter to the Alberta
Utilities Commission (“Board™) for reconsideration in accordance with this judgment.

Facts

History of Deferred Gas Accounts (DGA)

[2] Themodern origin of deferred gas accounts (formerly deferred gas accounting) (“DGA”) is
a 1988 decision which arose out of a utility’s general rate application: Re Northwestern Utilities
Limited, In the matter of an application to determine rate base and fix afair return thereon for the
test years 1987 and 1988, Decision E88018, (Public Utilities Board). The use of a DGA was
proposed to deal with seasonal price differencesin gas costs. It required segregating the sales rate
into two components, gas and non-gas. Thelatter would be determined in ageneral rate application
while the former, the Gas Cost Recovery Rate (* GCRR”), would be determined twice ayear using
aformal filing process, subject to Board monitoring or review by way of ahearing. Adjustmentsto
actual and estimated costs of gaswould be held inthe DGA thenreconciled for refund to or recovery
from consumers.

[3] In approving these procedures, the Board emphasi zed that the outcomewould be“ customers
pay for no more or lessthan the price of gas actually incurred ... the shareholders would not gain or
be penalized as aresult of price variations ...”: p. 325. The use of a DGA would be beneficia to
customers: p. 326. The Board described the GCRR’ s gas cost component as“interim”: p. 327. This
early decision demonstratesthat the Board intended to scrutinize the use of the DGA on an ongoing
basis.

[4] The principles from this decision were applied the same year to Canadian Western Natural
Gas Company Limited, the respondent ATCO’ s predecessor: Re Canadian Western Natural Gas
Company Limited, In the matter of an Application by Canadian Western Natural Gas Company
Limited for approval of Deferred Gas A ccounting and Reconciliation procedures respecting its gas
supply costs, Order E88019, (Public Utilities Board, 1988). The DGAS at issue here were then
created.

[5] In 2001 ATCO and the appellant City of Calgary (Calgary) were both parties to a hearing
that considered, inter alia, themethodol ogy for determining the GCRR: Methodol ogy for Managing

1“Board” meanstheregulator of Alberta’ sgasindustry which has, over time, beenthe Public
Utilities Board, the Energy and Utilities Board and the Alberta Utilities Commission.
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Gas Supply Portfolios and Determining Gas Cost Recovery Rates (Methodology) Proceeding and
Gas Rate Unbundling (Unbundling) Proceeding, Part A: GCRR Methodology and Gas Rate
Unbundling. Decision 2001-75 (Alberta Energy and Utilities Board, 2001). Its context was the
transition to competitive retail gas service. The Board noted its general supervisory power over
utilities and its power to fix just and reasonable rates as the basis of its authority to deal with the
issuesin the hearing: p. 10.

[6] The Board described “GCRR/DGA Programs’ as follows at p. 56:

The effect of a Gas Cost Recovery Rate/Deferred Gas Account (GCRR/DGA)
mechanism isto spread the cost of gas acquisition and management over aforecast
period, keeping consumer gas prices stable during that period. The use of aDGA to
keep track of differences between actual and forecast gas costs ensures that
customers pay no more and no less than actual costs incurred on their behalf.
However, the reconciliation between forecast and actual costs occurs over one or
more seasons. [footnote omitted] During periods of rapid gas price increase, as
experienced in the winter of 2000/2001, the accumul ated balances in the DGA can
become large. The current system of GCRRs/DGAs has defined tolerance limits on
the size of the DGAS, requiring the utilitiesto file for gasrate adjustments when the
variance between forecast and actual costs becomes too large. [emphasis added]

[7] TheBoard determined that utilitiesnolonger needed to “fileformal GCRR applicationswith
the Board, but would instead file ... on amonthly basis’, and monthly adjustments would be made
to the GCRR: p. 64. Interested parties would have an opportunity to raise concerns about the
monthly GCRRs filed by the utilities. Reconciliation of DGA balances would be done on athree-
monthrolling basis. The Board set adatefor thecommencement of thissystem, “in conjunction with
the revised interim rates noted elsewhere in this Decision”: p. 64.

[8] Sincethen, the use of DGAshasevolved. For example, in ATCO Gas South Jumping Pound
Meter Station — Gas Measurement Adjustment Application No. 1314487, Decision 2004-013, the
Board approved adjustments to an ATCO DGA balance to reflect measurement errors caused by
equipment malfunction. Part of the Board's rationale was that the adjustment was made in
accordance with approved DGA procedures. A related adjustment to the DGA (timing costs) was
rejected by the Board because it was not a previously approved DGA adjustment.

[9] In other DGA decisions, the Board considered factors such asthe amount of the adjustment,
the timeliness of the application, whether the utility had acted responsibly, the foreseeability of the
problem, and whether consumerswho received the service were bearing the cost of the adjustment,
see e.g., Northwestern Utilities Limited, 1996/1997 Winter Period Gas Cost Recovery Rate,
Decision U97053 97053; IN THE MATTER of a Gas Cost Recovery Rate Refund for the 2001
Summer Period for AltaGas Utilities Inc. Order U2001-316.

2010 ABCA 132 (CanLlI)
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Origin of this Dispute

[10] InMay 2004, ATCO sought Board approval to correct balancesin the DGAsfor each of its
south and north gas distribution service territories. The proposed adjustment to the DGA for
northern Alberta was largely attributable to overstated gas costs from January 1998 to February
2004, whereas in southern Alberta the actual gas costs ATCO incurred from January 1999 to
February 2004 wereunder stated. AT CO proposed that its present southern Albertaconsumerswould
pay the shortfallsand that it would refund excessesto its present northern Albertaconsumers. Since
thisappeal concernsonly the adjustment proposed to the southern DGA, | makeno further reference
to the northern DGA.

[11] The adjustments were sought because there had been inaccurate reporting of gas being
transported for other entities through ATCO’s pipeline network (“transportation imbalances”). It
appearsthe errors began when the administration of ATCO’ sgastransportation system was moved
to a new system, the transportation information system (* System™).

[12] ATCO had included the transportation imbal ances as prior period adjustmentsin the DGA
aspart of its December 2003 GCRR filings. While producing supplementary information requested
by the Board, ATCO detected additional transportation imbalances. It then refiled its December
2003 GCRR excluding the transportation imbalance adjustments. ATCO engaged chartered
accountants to review its re-calculation of the imbalances. The Board's treatment of ATCO’s
subsequent application to record the revised transportation imbalancesin the DGA is at the root of
this appeal.

Board Decisions

[13] ThreeBoard decisions arerelevant. Each is described in more detail beginning at para. 16.

[14] Thefirst decision partly allowed ATCO’ sapplication to use the DGA/GCRR reconciliation
processto record thetransportationimbalances: ATCO Gas, A Divisionof ATCO Gasand Pipelines
Ltd. Imbalance and Production Adjustments — Deferred Gas Account Application No. 1347852,
Decision 2005-036, (“DGA Decision”). In the second, the Board established ageneral rule that the
DGA/GCRR reconciliation process has a two-year limitation period: ATCO Gas, A Division of
ATCO Gas and Pipelines Ltd., Deferred Gas Account Limitation Period, Decision 2006-042
(“Limitations Decision™). The third focused on the Board' s jurisdiction to make the DGA and the
Limitations Decisions. ATCO Gas, A Division of ATCO Gas and Pipelines Ltd. Reconsideration
of Decision 2005-036 Deferred Gas A ccount, |mbalance and Production Adjustments, Application
No. 1524763 Proceeding ID. 5, Decision 2008-001 (*DGA Reconsideration Decision).
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[15] Astothe DGA and DGA Reconsideration Decisions, Calgary obtained |eave to appeal on
the following question: “Whether the Board erred in law or in jurisdiction by alowing for the
recovery, in 2005, of costs or expenses that were incurred between 199[9]? and 2004.”: Calgary
(City) v. Alberta (Energy and Utilities Board), 2009 ABCA 150 at para. 9, [2009] A.J. No. 408.
ATCO has discontinued its application for |eave to appeal the Limitations Decision.

DGA Decision (Decision 2005-036)

[16] The Board defined the central issue as “whether or not it is appropriate for the DGA to be
a vehicle of all and any updates and corrections other than for price and actual gas sales (or
deliveries)”: p. 10.

[17] Inreviewing the history of the DGA/GCRR process, the Board noted that the DGA/GCRR
process was originally approved to provide amethod for adjusting for gas price volatility and that,
by April 2002, the process was refined so that monthly (not seasonal) reconciliations were made:
p. 10. Over time, DGAs were used without complaint to adjust gas rates for reasons unrelated to
price volatility, including measurement corrections. While it had become a “relatively common
occurrence” for DGASs to be used for making prior period adjustments, most were made “within a
reasonable time period”: 1d.

[18] The Board was troubled by the evolution of DGAs into a ‘catch all’ method for fixing all
possible gas cost errors and by the timing of the adjustments. It criticized ATCO for the design
errorsin the System report and its delay in detecting them, reinforcing its expectation that ATCO’s
internal controls should detect material errorsin atimely way.

[19] Notwithstanding these misgivings, theBoard permitted ATCO to recover eighty-five percent
of the amounts it sought through adjustmentsto its DGA.

Limitations Decision (Decision 2006-042)

[20] TheBoard's concerns about ATCO’ s delay in applying for the imbal ance adjustments led
to a hearing to examine whether it ought to impose a general policy limiting the extent to which
adjustments are made to DGASs.

[21] In the resulting Limitations Decision, the Board considered its jurisdiction to establish
limitation periodsfor the DGA/GCRR processin the context of its statutory mandate to set just and

2 Calgary did not challengethe adjustmentsthe Board approved to ATCO’ snorthernterritory
DGA arising from transportation imbalances for the 1998 - 2004 period (Board factum at para. 14).
Accordingly, 1999 (not 1998, as was stated in the leave decision) is the appropriate starting point.
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reasonableratesand court decisionsapproving their use. It concluded that settingthe GCRR requires
the use of DGAS. Moreover:

thedeferral nature of the DGAsisspecifically contemplated and acknowl edged when
theratesareset. Deferral accounts, by their nature, antici pate adjustments such asthe
ones at issue in this matter and, as such, cannot be said to constitute retroactive
rate-making. The Supreme Court of Canada has approved the use of deferra
accounts for gas and has further noted that such a mechanism is a purely
administrative matter [citation omitted]. In EPCOR Generation Inc. v. AEUB, 2003
ABCA 374, the Alberta Court of Appeal adopted the same approach and stated that
as the deferral account in issue in that decision was not closed, it was not a final
order, and was not retroactive rate making or procedurally unfair.

Consequently, the Board considersthat aDGA has not been subject to any limitation
regarding jurisdiction either by way of legisation, past Board decision or court
ruling which would have prevented the Board from considering prior period
adjustmentsto a DGA. In fact the Board has dealt with prior period adjustments to
DGAssincetheir inceptionin 1987, with the prior periods being of varying lengths.

p. 4 (emphasis added).

[22] TheBoard adopted ageneral limitation period of two years prior to the effective date of the
proposed GCRR for refunds to and recoveries from consumers. It permitted applications for

approval of an adjustment to the DGA, where the cause of the adjustment originates
outside the two-year limitation period, provided the following conditions are met:

(a) the adjustment sought exceeds the threshold value by being
greater than 5% of the average monthly DGA gas commodity costs
of the previous 12 months; and

(b) the adjustment arose from specia circumstances that were not
within the utility’ s control.
p. 17

[23] Asregardspossible’inter-generational equity’ issues(aconcept discussed morefully at para.
48 that means utility consumers should pay the costs associated with their consumption of the
service, and future consumers should not benefit from or be burdened by the cost of services
consumed by past consumers), the Board said at p. 12:
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Whileintergenerational equity questions... arise... particularly inrelationto deferral
accounts, the Board believesin this case that theimposition of alimitation period for
DGAsassistsin addressing theintergenerational issueraised ... becauseit limitsthe
adjustmentsin the ordinary course. [ATCO] is correct in pointing out that deferred
accounts have an inherent intergenerational aspect; however, the Board considers
that it is important to not allow too long a period before dealing with adjustments.
[emphasis added]

DGA Reconsideration Decision (Decision 2008-001)

[24] Cagary wasgranted leaveto appeal the DGA Decision onthe question of whether the Board
wasauthorized under itsgoverning legislation to approve any of theadjustmentsto the Deferred Gas
Account applied for by ATCO Gas. Following ahearing, this Court concluded that since the issue
of the Board' sjurisdiction to grant ATCO’s May 2004 application had not been raised before the
Board, the evidentiary record necessary for an appeal was lacking: Calgary (City of) v. ATCO Gas
and Pipelines Ltd., 2007 ABCA 133, 404 A.R. 317. The Court returned the matter to the Board,
which then considered whether it was “authorized under its governing legislation to approve
adjustments to the ATCO Gas DGA in 2005 for costs and expenses incurred between 199[9] and
2004”: p. 2.

[25] Cagary argued that the Board' s jurisdiction was limited by section 40 of the Gas Utilities
Act (see para. 27) such that “the Board' s jurisdiction to consider prior period financial activity of
autility islimited to a12-month period, even when thefinancial activity occursinadeferral account
approved by the Board”: p. 7. The Board disagreed, partly because of its interpretation of its broad
statutory mandate to fix just and reasonable rates. The Board reasoned that DGAs would serve no
purpose under Calgary’ sinterpretation because section 40 specifically authorizesthe Board to take
into account excess revenues or losses in “the whole of the fiscal year” of the rate application (ss.
40(a)(i)) and in any consecutive two-year period thereto (ss. 40(a)(iii)).

[26] The Board reiterated its Limitations Decision’s conclusion on jurisdiction, found above at
para. 21.

L egidlation

[27] When ATCO applied for this DGA adjustment in 2004, the relevant legislation provided
(with emphasis):

Alberta Energy and Utilities Board Act, R.S.A. 2000. c. A-17

Power s of the Board
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15(1) For the purposes of carrying out its functions, the Board has all the powers,
rightsand privilegesof the... PUB that are granted or provided for by any enactment
or by law.

[..]
(3) Without restricting subsection (1), the Board may do al or any of the following:

(a) make any order that the ... PUB may make under any enactment;

[...]

(d) with respect to an order made by the Board ... in respect of matters
referred to in clauses (a) to (c), make any further order and impose any
additional conditions that the Board considers necessary in the public
interest;

(e) make an order granting the whole or part only of the relief applied for;

[.]

26(1) Subject to subsection (2), an appeal liesfrom the Board to the Court of Appeal
on aquestion of jurisdiction or on a question of law.

Gas Utilities Act, R.S.A. 2000, c. G-5
Theword “Board” is defined as the Public Utilities Board in section 1(b).
Power s of Board
36 The Board ... may ...
(&) fix just and reasonable ... rates, ...
Eé).]requi re an owner of agas utility to supply and deliver gas to the persons,

for the purposes, at the rates, prices and charges and on the terms and
conditions that the Board directs....

Rate base

37(1) Infixing just and reasonabl e rates ... the Board shall determine arate base for
the property of the owner of the gas utility used or required to be used to provide
service to the public within Alberta and on determining arate base it shall fix afair
return on the rate base. ...
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Schedule of rates

38(1) For the purpose of fixing the just and reasonabl e rates that may be charged to
consumers of gas by an owner of a gas utility who purchases gas pursuant to a
contract under which provision is made

(a) for the progressive increase in the price of gas to the owner of the gas
utility,

(b) for anincreasein the price of gasto the owner of the gas utility by reason
of changesin any prices received by the owner on resale of the gas,

(c) for anincreasein the price of gasto the owner of the gas utility by reason
of the payment of higher pricesby any purchaser of gasin any gas producing
area, or

(d) for the redetermination of the price of gas to the owner of the gas utility
either by agreement of the parties or pursuant to arbitration,

the Board ... may receive for filing a new schedule of rates that are alleged by the
owner to be occasioned by the risein the price required to be paid by the owner for
purchased gas.

(2) The new schedule may be put into effect by the owner of the gas utility on
receiving the approval of the Board toit ....

[...]
Excessrevenues or losses
40 In fixing just and reasonabl e rates, tolls or charges...,

(a) the Board may consider all revenues and costs of the owner that arein the
Board’ s opinion applicable to a period consisting of

(i) thewhole of the fiscal year of the owner in which aproceeding is
initiated ...,

(i) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in
subclauses (i) and (ii) if they are consecutive,

and need not consider the allocation of those revenues and costs to any part
of that period,
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[..]
(c) the Board may give effect to that part of ... any revenue deficiency
incurred by the owner after the date on which aproceedingisinitiated for the
fixing of rates ... that the Board determines has been due to undue delay in
the hearing and determining of the matter, and
(d) the Board shall by order approve

(i) the method by which, and
(ii) the period, including any subsequent fiscal period, during which,

any excess revenue received or any revenue deficiency incurred, as determined
pursuant to clause (b) or (c), isto be used or dealt with.

Public Utilities Board Act, R.S.A. 2000, c. P-45
Jurisdiction and powers
36(1) The Board has all the necessary jurisdiction and power

(a) to deal with public utilities and the owners of them as provided in this
Act; ....

(2) In addition to thejurisdiction and powers mentioned in subsection (1), the Board

has all necessary jurisdiction and powers to perform any duties that are assigned to
it by statute ...

[...]
Fixing of rates
89 The Board ... may ...

() fix just and reasonable ... rates ...

Chronoloqy of Legislation

[28] Someof thefollowing discussion referstojudicial interpretationsof predecessor legislation.
An understanding of those decisions requires an appreciation of the interaction between the earlier
and current legislation.
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Subsection 67(a) of the Public Utilities Act, R.S.A. 1955, c. 267 provided:
67. TheBoard ... may ...,
(a) fix just and reasonable individual rates ....

Section 67 of the Public Utilities Act was amended in April 1959 by S.A. 1959, c. 73, s. 9

as follows:

[31]

(a) by renumbering the present section as subsection (1), ... [in other words, s. 67(a)
becames. 67(1)]

(d) by adding immediately after the renumbered subsection (1) the following
subsections: ...

(2) Infixing just and reasonable rates, ... the Board shall determine a rate
base for the property of the proprietor ... and fix afair return thereon.

[
(8) ... infixing just and reasonable rates, the Board may give effect to such part of
any excess revenues received or losses incurred by aproprietor after an application
has been made to the Board for the fixing of rates as the Board may determine has
been due to undue delay in the hearing and determining of the application.

In 1960, the Gas Utilities Act, S.A. 1960, c. 37 was enacted and provided:

Power s of the Board

27. The Board ... may ...
(@) fix just and reasonable individual rates ...

Rate base

28.(1) Infixing just and reasonablerates ... the Board shall determine arate base for

the property of the owner that is used or required to be used in his services to the

public within Alberta and fix afair return thereon.

Excessrevenue or losses
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31. ... infixing just and reasonable rates, the Board may give effect to such part of
any excess revenues received or lossesincurred by an owner of agas utility after an
application has been made to the Board for the fixing of rates as the Board may
determine has been due to undue delay in the hearing and determining of an
application.

[32] Tosummarize, the predecessor of present section 36 of the Gas Utilities Act (the power to
set just and reasonable rates) is section 27 of the S.A. 1960 version of the Gas Utilities Act. The
latter’s predecessor is subsection 67(a) of the Public Utilities Act (later subsection 67(1)). The
present section 37 of the Gas Utilities Act (fixing just and reasonabl e rates by determining rate base
and fixing afair return thereon) was section 28 in the S.A. 1960 version and it, in turn, was based
on section 67(2) of the 1959 amendmentsto the Public Utilities Act. The predecessor to the present
section 40 of the Gas Utilities Act is section 31 of S.A. 1960, which took itswording from ss. 67(8)
of the 1959 amendments to the Public Utilities Act.

Discussion

[33] Cagary seesthe central issue as the extent to which the Board can engage in retroactive
ratemaking. ATCO saysthe appeal concernsan exercise of discretion by the Board. In my view, the
appeal raises the following issues:

(1) What is the source of the Board' s jurisdiction over DGAS?

(2) Did the Board retroactively change rates or did its decision have a prohibited effect?
(3) What standard applies to this Court’ s review of the Board’ s decisions?

(4) Against that standard, do the Board' sdecisionsto allow ATCO to usethe DGA torecord
transportation imbalances for 1999 to February 2004 warrant this Court’ s intervention?

Thefirst two are threshold issues; if the decision under appeal falls because of the answer to either
of them, the subsequent issues do not arise.

Issue 1. What is the source of the Board’ s jurisdiction over DGAS?

[34] Cagary acknowledges*“the Board hasjurisdiction to set up aDGA or what classes of costs
or recoveries are to be included or how they are to be allocated.”: Factum at para. 43. This Court
implicitly approved the use of deferral accounts in regulated utility rate setting: ATCO Electric
Limited v. Alberta (Energy and Utilities Board), 2004 ABCA 215 at para. 26, 361 A.R. 1 (“ATCO
Electric”).

[35] That said, it is critica to identify the source of the Board's jurisdiction over deferral
accounts. If it is section 40 of the Gas Utilities Act, time limits apply. If, as ATCO argues, it is
sections 36 and 37, that legal impediment disappears.
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Nature and Function of Deferral Accountsin Utility Regulation

[36] A consideration of the nature and function of deferral accounts provides context:
Deferral accounts allow a utility to accumulate variances between a utility’s
approved rate based on forecasted costs and the utility’s actual costs for a given
period. Typically, at the end of the period, a utility will then collect from customers
through araterider any balancesin the deferral accounts owing by them and refund
any balances owing to them.
ATCO Electric at para. 26.

In Alberta, utilities are usually regulated using a future test year regulatory
framework in which the Board approves a forecast of a utility’s revenue
requirements that equates to aforecast of its future costs. However, if the Board is
unable to determine a just and reasonable forecast, deferral accounts may be
established to deal with uncertainitems. Inthiscase, duetotheinability to accurately
forecast pool prices, deferral accounts were created for 1999 and 2000 ...

Epcor Generation Inc. v. Alberta (Energy and Utilities Board), 2003 ABCA 374
at para. 2, 346 A.R. 281 (“Epcor”).

[D]eferral accounts ... are accepted regulatory tools, available as a part of ... rate-
setting powers... [ they] ...  enabl[€] aregulator to defer consideration of aparticular
item of expense or revenue that isincapable of being forecast with certainty for the
test year’ [citation omitted]. They have traditionaly protected against future
eventualities, particularly the difference between forecasted and actual costs and
revenues, allowing aregulator to shift costsand expensesfrom oneregulatory period
to another.
Bell Canada v. Bell Aliant Regional Communications, 2009 SCC 40,
[2009] 2 S.C.R. 764 at para. 54 (“Bell Aliant”).

[37] Tosummarizeto thispoint, descriptions of the general purpose of deferral accountsand the
history of this DGA shows that DGASs in gas utility regulation exist to ensure that consumers pay
the cost of the gas they consume, with no resulting profit or lossto the utility’ s shareholders. This
general objective has been fully supported by the courts. ATCO Electric, Epcor, Bell Aliant, City
of Edmonton, infra.

B. Sour ce of the Board' s Authority

[38] What, then, is the source of the Board's jurisdiction to permit the use of DGASs as a
regulatory tool ? Asoutlined aboveat para. 3, the DGA at issue was approved in 1988. Neverthel ess,
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before 1988 the Board empl oyed toolswithasimilar functionto regulate gas utilities. Judicial views
about the source of the Board' s authority to use those tools are instructive.

[39] Inthelate 1950sthe Board proposed a* purchased gas adjustment clause”. It would permit
the utility to recoup from consumersin the future amounts the utility had to pay for gasthat proved
more expensive than the utility’ s estimates, and to refund amounts to consumers if the estimates
proved to be greater than the actual cost: City of Edmonton et al. v. Northwestern Utilities Ltd.,
[1961] S.C.R. 392 at 396-397, 28 D.L.R. (2d) 125 (“City of Edmonton”). The Board’ sjurisdiction
to approve such a device was upheld by the Supreme Court, which said that its purpose was to:

ensurethat the utility should fromyear to year be enabled to realize, asnearly asmay
be, the fair return mentioned in [s. 67(2)] and to comply with the Board’ sduty ... to
permit this to be done. How this should be accomplished...was an administrative
matter for the Board to determine ... under the powers ... to fix just and reasonable
rates which would yield the fair return mentioned in s. 67(2).

Id at 406-407 with emphasis added.

The counterparts to the section referred to in this passage are the present sections 36(a) and 37 of
the Gas Utilities Act.

[40] In Bel Aliant, the telecommunication regulator, the Canadian Radio Television and
TelecommunicationsCommission’s(“CRTC”) source of authority to establish deferral accountswas
held to be the combined effect of sections 27 and 37(1) of the Telecommunications Act, S.C. 1993,
c. 38: para. 37. Section 27(1) concerns setting just and reasonabl e rates, while section 37(1) permits
the CRTC to require carriersto adopt any method of identifying the costs of providing servicesand
to adopt any accounting method. The Court added that the “guiding rule of rate-setting under the
Telecommunications Act is that the rates be ‘just and reasonable’, a longstanding regulatory
principle.”: para. 30. The authority to establish the accounts “ necessarily includes the disposition
of the fundsthey contain.”: Ibid.

[41] These cases suggest that the Board' s authority over DGAs flows from its power to set just
and reasonable rates and a fair rate of return on rate base found in sections 36 and 37 of the Gas
Utilities Act. Underlying that mandate is the “regulatory compact”:

Under theregul atory compact, theregulated utilitiesaregivenexclusiverightsto sell
their services within a specific area at rates that will provide companies the
opportunity to earn a fair return for their investors. In return for this right of
exclusivity, utilities assume aduty to adequately and reliably serve all customersin
their determined territories, and arerequired to havetheir ratesand certain operations
regulated.
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ATCO Gas & PipelinesLtd. v. Alberta (Energy & Utilities Board), 2006 SCC 4,
[2006] 1 S.C.R. 140 (*Stores Block”) at para. 63.

[42] | agree with ATCO that the Board' s authority over DGAs does not come from section 40.
Although that provision uses broad language, itsfunctionislimited. It permits, among other things,
consideration of utility’s revenues and costs for the whole fiscal year in which an application for
ratesis made. It al so authorizes adjustments for regulatory lag, that is, the difference between rates
the utility seekswhen its general rate application is made, and those appropriate when the rates are
approved. But it does not limit the Board’ s general authority to employ other tools (such asthe gas
purchase adjustment clause and DGAS) that assist in the discharge of its obligation to set just and
reasonable rates.

[43] It isworth repeating that this principle flows from City of Edmonton, where the Supreme
Court considered the newly enacted section 67(8) of the Public Utilities Act (section 40's
predecessor) in conjunction with the recovery of 1959 transitional losses which arose asaresult of
the 15-month delay between the utility’s rate application (June 1958) and the rate approval
(September 1959). As to the second issue before the Court, the Board’ s jurisdiction to permit the
establishment of the gas purchase adjustment clause (the DGA'’ s predecessor), the Court referred
to“s. 67(2) of the 1959 amendment” (which the Court of Appeal found did not grant the Board the
necessary jurisdiction to permit the gas purchase adjustment clause) and held at 407 (emphasis
added):

With great respect, however, the proposed order [establishing the gas purchase
adjustment clause] would be madein an attempt to ensurethat the utility should from
year to year be enabled to realize, as nearly as may be, the fair return mentioned in
that subsection and to comply with the Board’ s duty to permit this to be done. How
this should be accomplished, when the prospective outlay for gas purchases was
impossi bleto determinein advance with reasonabl e certainty, was an administrative
matter for the Board to determine, in my opinion. This, it would appear, it proposed
to do in apractical manner which would, inits judgment, be fair alike to the utility
and the consumer.

... the Board ... propose[s] to make the order under the powers given to it and the
duty imposed upon it by the sections to which | have referred to fix just and
reasonable rates which would yield the fair return mentioned in s. 67(2).

[44] Cagary arguesagainst reliance on sections 36 and 37 asthe source of the Board’ s authority
because of the Supreme Court’ sadmonition against empl oying general statutory authority to ground
the exercise of overly-broad Board powers, seee.g., Stores Block at para. 50. Elsewherein the same
decision, however, the Court emphasi zed the need to determine whether the exercise of the proposed
power is a “practical necessity for the regulatory body to accomplish the object prescribed by
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legidation”: para. 77. According to the majority, such necessity waslacking in Stores Block. Here,
for reasons outlined above at paras. 36-37, the use of DGAs s required if the Board is to regulate
utilities effectively. Moreover, in Bell Aliant, AbellaJ. explained at paras. 51 - 53 that Stores Block
did not “ precludethe pursuit of publicinterest objectivesthroughrate-setting” . She contrasted Sores
Block by pointing out that in Bell Aliant, the CRTC' srate-setting authority and itsability to establish
deferral accounts for that purpose were at the very core of its competence. The same holds truein
this case.

| ssue 2. Did the Board retroactively change rates or did its decision have a prohibited
effect?

[45] Calgary arguesthat by permitting ATCO to use the DGA to make adjustments going back
several years the Board engaged in prohibited ratemaking because, in the result, ATCO’ s present
consumers must make up for a past shortfal. | do not agree. | have already explained why | think
its power to set just and reasonabl e rates allowed it to authorize the use of DGASs. It followsthat its
further orders about how to use a DGA did not constitute prohibited ratemaking. As discussed at
paras. 69-71, however, this does not mean that the effect of its decision on future ratepayers is
irrelevant in determining whether the Board reasonably exercised its powers over the DGA.

[46] A brief overview of some central principles of ratemaking, including the related concepts
of retroactive and retrospective ratemaking, is necessary. Generally, ratemaking and rates must be
prospective: Coseka ResourcesLtd. v. Saratoga Processing Co. (1981), 31 A.R. 541 at para. 29, 16
Alta. L.R. (2d) 60 (C.A.). A utility’s past financial results can be used to forecast future expenses,
but aregulator cannot design futureratesto recover past revenue deficiencies: Northwestern Utilities
Ltd. and al. v. Edmonton, [1979] 1 S.C.R. 684 at 691 and 699 (“ Northwestern Utilities").

[47] Retroactiveratemaking “establish[es] ratesto replace or be substituted to those which were
charged during that period’: Bell Canada v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R. 1722 at 1749 (“Bell Canada 1989"). Utility
regulators cannot retroactively change rates (Stores Block at para. 71) because it creates alack of
certainty for utility consumers. If aregulator could retroactively change rates, consumers would
never be assured of the finality of rates they paid for utility services.

[48] Retrospective ratemaking, in contrast, imposes on the utility’ s current consumers shortfalls
(or surpluses) incurred by previous generations of consumers. It is generally prohibited because it
createsinequities or improper subsidizations as between past and present consumers (who may not
be the same). “[T]oday’ s customers ought not to be held responsible for expenses associated with
services provided to yesterday’s customers’: Yvonne Penning, “ The 1986 Bell Rate Case: Can
Economic Policy and Legal Formalism be Reconciled” (1989), 47(2) U.T. Fac. L. Rev. 607 at 610.
Thisissometimesreferred to asthe problem of inter-generational equity (which the Board discusses
at p. 12 of the Limitations Decision reproduced at para. 23).
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[49] Sometimesretrospectiveratemakingisreferredto asretroactiveratemaking. Thisisbecause
ratesimposed on afuture generation of consumers, while prospective, create obligationsin respect
of past transactions, and in this sense they are retroactive: City of Edmonton at 402.

[50] Inthiscase, the proposed accounting adjustments had retrospective effect: past costswould
be borne by ATCO'’s present southern Alberta consumers, not the 1999 - 2004 consumers who
received gas utility serviceswhen ATCO' s gas costs were incurred.

[51] In summary, whether termed retrospective or retroactive ratemaking, imposing gas cost
shortfalls or surpluses incurred by past consumers on future consumers is generally prohibited.
Although this prohibition against retroactive and retrospective ratemaking is relatively clear, how
to apply it in practiceisless so. A review of key casesillustrates the complexity.

[52] A one-timecredit order for consumerswas upheld despite thefact that it was“ retrospective
in the sense that its purpose is to remedy the imposition of rates approved in the past and found in
the final analysis to be excessive”: Bell Canada 1989 at 1749. Although the Board' s review was
retrospective in manner, the credit order was approved through an adjustment to interim rates. The
Supreme Court stressed that the regulator had consistently stated itsintention to review the interim
rates: at 1755. Gonthier J. stated at 1752:

... one of the differences between interim and final orders must be that interim
decisions may be reviewed and modified in a retrospective manner by a final
decision. It isinherent in the nature of interim ordersthat their effect aswell as any
discrepancy between the interim order and the final order may be reviewed and
remedied by thefinal order... thewords*further directions’ do not haveany magical,
retrospective content. ... It is the interim nature of the order which makesit subject
to further retrospective directions. [emphasis added]

[53] InBell Aliant, the Supreme Court also upheld a CRTC decision to order the disposition of
funds that had accumulated in a deferral account. The Court rejected the argument that this
constituted retrospective rate-setting because the rates had already been finalized. AbellaJ. pointed
out that it was known at the outset that the CRTC would make subsequent orders about how to use
the balancein the deferral accounts. At para. 63 she added (citations omitted and emphasis added):

In my view, the credits ordered out of the deferral accountsin the case before usare
neither retroactive nor retrospective. They do not vary the original rate as approved,
which included the deferral accounts, nor do they seek to remedy adeficiency inthe
rate order through later measures, since these credits or reductions were
contemplated as a possible disposition of the deferral account balances from the
beginning. These funds can properly be characterized as encumbered revenues,
because the rates always remained subject to the deferral accounts mechanism
established in the Price Caps Decision. The use of deferral accounts therefore
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precludes a finding of retroactivity or retrospectivity. Furthermore, using deferral
accountsto account for the difference between forecast and actual costsand revenues
has traditionally been held not to constitute retroactive rate-setting ...

[54] Cagary argues that cases such as Bell Canada 1989, Coseka and Bell Aliant are
distinguishable. Thefirst two involved interim rather than final rates. In Coseka, it was pointed out
at para. 36 that consumers must be aware that interim rates may be subject to change. As for Bell
Aliant, all the parties knew in advance that the telecommuni cations companies would be obliged to
use the balance of the deferral accounts in accordance with subsequent regulatory decisions: para.
61.

[55] Calgary suggests that gas rates here had long been finalized because the DGA had been
reconciled in accordance with the Board’ s earlier ordersthat required forecast and actual gas costs
to reconciled on athree-month rolling basis (see Decision 2001-75 at p. 64). It adds that when the
seasonal or monthly DGA/GCRR process was approved it was not expressed to involve interim
rates, therefore by definition the rates must be final: Factum at para 67.

[56] InEpcor Fruman J.A. opined that whether deferred accountsareinterim or final dependson
thefacts: para. 15. The material before the Court makes such adetermination impossible. Language
inthe 1988 decision quoted above at para. 4 suggeststhat the use of the DGA involved interimrates,
but that language is vague. Inthe DGA Decision, the Board noted in section 4.2 ATCO’ sargument
that deferral accounts are by nature interim and therefore not retroactive. Unfortunately, the Board
did not expressits views on this topic.

[57] Both Bell Canada 1989 and Bell Aliant (which concerned deferral accounts rather than
interim rates) illustrate the same preoccupation: were the affected parties aware that the rates were
subject to change? If so, the concerns about predictability and unfairness that underlie the
prohibitions against retroactive and retrospective ratemaking become less significant.

[58] Werethese parties aware that gas rates were potentially subject to change through the use
of the DGA? If so, whether the rates are characterized as interim or final, the principles in Bell
Aliant govern.

[59] Thehistory of DGAsdemonstratesthat affected parties knew they would be used from time
to timeto alter gasrates based on later, actual gas costs. Indeed, the Board so found as afact in the
Limitations Decision at p. 4. It adopted the reasoning from that decision in the Reconsideration
Decision. The Board' sfact findings are not appealable: Alberta Energy and Utilities Board Act, s.
26(1).

[60] Reconciliation of the DGA/GCRR would sometimes benefit consumers and sometimes not.
Gas rates sometimes changed because of the lack of predictability (volatility) in gas prices and
sometimes from other factors such as measuring errors. Whatever the cause, the objective was to
ensure that the consumer paid the actual cost of the gas. Thislegitimate object was accepted by all
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parties. It strengthened the utility regulatory system by ensuring that the utility received afair rate
of return on its rate base.

[61] Therefore, whether the rates should be characterized asfinal or interim, the use of the DGA
in this case did not involve prohibited ratemaking.

I ssue 3 - What standard appliesto this Court’'s review of the Board’ s decisions?

[62] Theconclusion that the Board had jurisdiction to makethe ordersabout the use of the DGA,
and did not thereby engage in prohibited ratemaking, suggests that the reasonabl eness standard of
review should be applied.

[63] AbellaJd. employed thisstandard in Bell Aliant because, in her view, the issues went to the
heart of the CRTC' s specialized expertise, “the methodology for setting rates and the allocation of
proceedsderived fromthoserates, apolycentric exercisewithwhichthe CRTCisstatutorily charged
and whichitisuniquely qualified to undertake.”: para. 38, see also para. 56. The same point applies
here.

[64] Reinforcing thisconclusion are the reasons given for applying the reasonableness standard
in ATCO Gasand PipelinesLtd. v. Alberta (Energy and UtilitiesBoard), 2008 ABCA 200, 433 A.R.
183 at paras. 15 - 18 (leave to appeal refused [2008] S.C.C.A. No. 347). See also ATCO Electric,
where the Court determined in its standard of review analysisthat “[w]ith ... the widespread use of
deferral accounts, determining the appropriate methodol ogy to be used in cal cul ating prudent costs
of financing these deferral accounts engages the Board's specialized expertise.”: para. 63.
Reasonablenessisal so the standard applied to agasregulator’ sdecision to permit autility to recover
material and previously unrecorded costs for the provision of gas services. Natural Resource Gas
Ltd. v. Ontario (Energy Board) (2006), 214 O.A.C. 236, 149 A.C.W.S. (3d) 889.

| ssue 4. Has the reasonableness standard been breached ?

[65]

Reasonableness is a deferential standard ... A court conducting a review for
reasonabl eness inquiresinto the qualities that make a decision reasonable, referring
both to the process of articulating the reasons and to outcomes. ... [ R]easonabl eness
is concerned mostly with the existence of justification, transparency and
intelligibility within the decision-making process. But it is also concerned with
whether the decision fallswithin arange of possible, acceptable outcomeswhich are
defensible in respect of the facts and law.

Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 at para. 47.

In my view, this standard has been breached.
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[66] TheBoard ssolejustificationfor permitting ATCO to recoup eighty-five percent of the gas
costs it sought from present consumers is found in the following passage of the DGA Decision at
p. 11:

... the Board must remain mindful of the essential nature of the DGA as a deferral
account and the allowancesin the past of certain prior period adjustments spanning
anumber of years. Accordingly, the Board isinclined to allow [ATCO] substantial
recovery of the applied for prior period adjustments.

Stripped to its essentials, two reasons emerge: the nature of the DGA as adeferral account and the
fact that the DGA had been used in the past to make adjustments over severa years.

[67] Presumably the* nature of the DGA” point refersto the Board' s historical assessment of the
DGA contained in section 2.3, entitled “Nature of DGA Adjustments & Recovery Period”. In that
section, the Board examined the purpose of the DGA when approved in 1988: “reconciling actual
costs of gasincurred by a utility with forecasts that it used in setting a GCRR, i.e. the rate it used
torecover the commaodity costsof gasfrom salescustomers.” In describing the change madein 2001
(altering the reconciliation period from a seasonal to a monthly basis), the Board repeated that the
purpose of DGA adjustments was “to allow for forecasting inaccuracies, relative to the timing of
actual gas acquisition costsincurred”. It is manifest that the costs approved in the decisions under
appeal did not fall withintheoriginal purpose of the DGA, namely, adjusting for gaspricevolatility.

[68] That brought the Board to its second point, that “during the approximate 16 years that the
DGA has been in place, it has been used to update adjusted imbalance amounts from shippers,
producers and interconnecting pipelines.”: Id at p. 10. Usually those adjustmentswere made within
areasonabletime, although sometimesthe periods exceeded one year. Thisobservation boilsdown
to “we previously permitted adjustments over longer periods, so we will do so here”.

[69] Setagainstthesetwo rationalesfor granting thebulk of ATCO’ sapplication arethe Board's
many other comments:

. DGAs have evolved into a vehicle to fix all possible gas cost errors and pass them on to
CoNsumers,

. when first i