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Ontario Energy Board Act, 1998, S.0. 1998, c. 15, Sched. B (Excerpt)

Board objectives, electricity
1 (1) The Board, in carrying out its responsibilities under this or any other Act in relation to electricity,
shall be guided by the following objectives:

1. To protect the interests of consumers with respect to prices and the adequacy, reliability and quality
of electricity service.

1.1 To promote the education of consumers.

2. To promote economic efficiency and cost effectiveness in the generation, transmission,
distribution, sale and demand management of electricity and to facilitate the maintenance of a
financially viable electricity industry.

3. To promote electricity conservation and demand management in a manner consistent with the
policies of the Government of Ontario, including having regard to the consumer’s economic
circumstances.

4. To facilitate the implementation of a smart grid in Ontario.

5. To promote the use and generation of electricity from renewable energy sources in a manner
consistent with the policies of the Government of Ontario, including the timely expansion or
reinforcement of transmission systems and distribution systems to accommodate the connection
of renewable energy generation facilities. 2004, ¢. 23, Sched. B, s. 1; 2009, c. 12, Sched. D, s. 1;
2015, c¢.29,s.7.

Board objectives, gas
2 The Board, in carrying out its responsibilities under this or any other Act in relation to gas, shall be
guided by the following objectives:

1. To facilitate competition in the sale of gas to users.

2. To protect the interests of consumers with respect to prices and the reliability and quality of gas
service.

3. To facilitate rational expansion of transmission and distribution systems.
4. To facilitate rational development and safe operation of gas storage.

5. To promote energy conservation and energy efficiency in accordance with the policies of the
Government of Ontario, including having regard to the consumer’s economic circumstances.

5.1 To facilitate the maintenance of a financially viable gas industry for the transmission, distribution
and storage of gas.

6. To promote communication within the gas industry and the education of consumers. 1998, c. 15,
Sched. B, s. 2; 2002, c. 23, s. 4 (2); 2003, c. 3, s. 3; 2004, c. 23, Sched. B, s. 2; 2009, c. 12,
Sched. D, s. 2.

Board’s powers, general

Power to determine law and fact

19 (1) The Board has in all matters within its jurisdiction authority to hear and determine all questions of
law and of fact. 1998, c. 15, Sched. B, s. 19 (1).

Order
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(2) The Board shall make any determination in a proceeding by order. 1998, c. 15, Sched. B, s. 19 (2);
2001, c. 9, Sched. F, s. 2 (1).

Reference
(3) If a proceeding before the Board is commenced by a reference to the Board by the Minister of Natural
Resources, the Board shall proceed in accordance with the reference. 1998, c. 15, Sched. B, s. 19 (3).

Additional powers and duties

(4) The Board of its own motion may, and if so directed by the Minister under section 28 or otherwise
shall, determine any matter that under this Act or the regulations it may upon an application determine
and in so doing the Board has and may exercise the same powers as upon an application. 1998, c. 15,

Sched. B, s. 19 (4).

Exception
(5) Unless specifically provided otherwise, subsection (4) does not apply to any application under
the Electricity Act, 1998or any other Act. 1998, c. 15, Sched. B, s. 19 (5).

Jurisdiction exclusive
(6) The Board has exclusive jurisdiction in all cases and in respect of all matters in which jurisdiction is
conferred on it by this or any other Act. 1998, c. 15, Sched. B, s. 19 (6).

Powers, procedures applicable to all matters

20 Subject to any provision to the contrary in this or any other Act, the powers and procedures of the
Board set out in this Part apply to all matters before the Board under this or any other Act. 1998, c. 15,
Sched. B, s. 20.

Board’s powers, miscellaneous

21 (1) The Board may at any time on its own motion and without a hearing give directions or require the
preparation of evidence incidental to the exercise of the powers conferred upon the Board by this or any
other Act. 1998, c. 15, Sched. B, s. 21 (1).

Conditions of orders
23 (1) The Board in making an order may impose such conditions as it considers proper, and an order
may be general or particular in its application. 1998, c. 15, Sched. B, s. 23.

Appeal to Divisional Court
33 (1) An appeal lies to the Divisional Court from,

(a) an order of the Board,;
(b) the making of a rule under section 44; or

(c) the issuance of a code under section 70.1. 2003, c. 3, s. 28 (1).

Nature of appeal, timing

(2) An appeal may be made only upon a question of law or jurisdiction and must be commenced not later
than 30 days after the making of the order or rule or the issuance of the code. 1998, c. 15, Sched. B, s. 33
(2); 2003, c. 3, s. 28 (2).

Board may be heard
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(3) The Board is entitled to be heard by counsel upon the argument of an appeal. 1998, c. 15,
Sched. B, s. 33 (3).

Board to act on court’s opinion
(4) The Divisional Court shall certify its opinion to the Board and the Board shall make an order in
accordance with the opinion, but the order shall not be retroactive in its effect. 1998, c. 15, Sched. B, s. 33

(4).

Board not liable for costs
(5) The Board, or any member of the Board, is not liable for costs in connection with any appeal under
this section. 1998, c. 15, Sched. B, s. 33 (5).

Order to take effect despite appeal

(6) Subject to subsection (7), every order made by the Board takes effect at the time prescribed in the
order, and its operation is not stayed by an appeal, unless the Board orders otherwise. 2006, c. 33,
Sched. X, s. 1.

Court may stay the order
(7) The Divisional Court may, on an appeal of an order made by the Board,

(a) stay the operation of the order; or

(b) set aside a stay of the operation of the order that was ordered by the Board under subsection (6).
2006, c. 33, Sched. X, s. 1.

Order of Board required

36 (1) No gas transmitter, gas distributor or storage company shall sell gas or charge for the transmission,
distribution or storage of gas except in accordance with an order of the Board, which is not bound by the
terms of any contract. 1998, c. 15, Sched. B, s. 36 (1).

Order of Board re Smart Metering Entity

(1.1) Neither the Smart Metering Entity nor any other person licensed to do so shall conduct activities
relating to the metering of gas except in accordance with an order of the Board, which is not bound by the
terms of any contract. 2006, c. 3, Sched. C, s. 3.

Order re: rates

(2) The Board may make orders approving or fixing just and reasonable rates for the sale of gas by gas
transmitters, gas distributors and storage companies, and for the transmission, distribution and storage of
gas. 1998, c. 15, Sched. B, s. 36 (2).

Power of Board
(3) In approving or fixing just and reasonable rates, the Board may adopt any method or technique that it
considers appropriate. 1998, c. 15, Sched. B, s. 36 (3).

Contents of order
(4) An order under this section may include conditions, classifications or practices applicable to the sale,
transmission, distribution or storage of gas, including rules respecting the calculation of rates. 1998, c. 15,

Sched. B, s. 36 (4).

Deferral or variance accounts
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(4.1) If a gas distributor has a deferral or variance account that relates to the commodity of gas, the Board
shall, from time to time, or as prescribed by the regulations, make an order under this section that
determines whether and how amounts recorded in the account shall be reflected in rates. 2017, ¢c. 2,
Sched. 10, s. 2 (3).

Same

(4.2) If a gas distributor has a deferral or variance account that does not relate to the commodity of gas,

the Board shall, from time to time, or as prescribed by the regulations, make an order under this section
that determines whether and how amounts recorded in the account shall be reflected in rates. 2017, c. 2,
Sched. 10, s. 2 (3).

Same
(4.3) An order that determines whether and how amounts recorded in a deferral or variance account shall
be reflected in rates shall be made in accordance with the regulations. 2003, c. 3, s. 30.

Same

(4.4) If an order that determines whether and how amounts recorded in a deferral or variance account
shall be reflected in rates is made after the time required by subsection (4.1) or (4.2) and the delay is due
in whole or in part to the conduct of a gas distributor, the Board may reduce the amount that is reflected in
rates. 2003, c. 3, s. 30.

Same

(4.5) If an amount recorded in a deferral or variance account of a gas distributor is reflected in rates, the
Board shall consider the appropriate number of billing periods over which the amount shall be divided in
order to mitigate the impact on consumers. 2003, c. 3, s. 30.

Fixing other rates

(5) Upon an application for an order approving or fixing rates, the Board may, if it is not satisfied that the
rates applied for are just and reasonable, fix such other rates as it finds to be just and reasonable. 1998,
c. 15, Sched. B, s. 36 (5).

Burden of proof
(6) Subject to subsection (7), in an application with respect to rates for the sale, transmission, distribution
or storage of gas, the burden of proof is on the applicant. 1998, c. 15, Sched. B, s. 36 (6).

Order, motion of Board or at request of Minister

(7) If the Board of its own motion, or upon the request of the Minister, commences a proceeding to
determine whether any of the rates for the sale, transmission, distribution or storage of gas by any gas
transmitter, gas distributor or storage company are just and reasonable, the Board shall make an order
under subsection (2) and the burden of establishing that the rates are just and reasonable is on the gas
transmitter, gas distributor or storage company, as the case may be. 1998, c. 15, Sched. B, s. 36 (7).

Exception
(8) This section does not apply to a municipality or municipal public utility commission transmitting or
distributing gas under the Public Utilities Act on the day before this section comes into force. 1998, c. 15,

Sched. B, s. 36 (8).
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Amendment of licence
74 (1) The Board may, on the application of any person, amend a licence if it considers the amendment to
be,

(a) necessary to implement a directive issued under this Act; or

(b) in the public interest, having regard to the objectives of the Board and the purposes of
the Electricity Act, 1998. 2004, c. 23, Sched. B, s. 13.

Orders by Board, electricity rates

Order re: transmission of electricity

78 (1) No transmitter shall charge for the transmission of electricity except in accordance with an order of
the Board, which is not bound by the terms of any contract. 2000, c. 26, Sched. D, s. 2 (7).

Order re: distribution of electricity

(2) No distributor shall charge for the distribution of electricity or for meeting its obligations

under section 29 of the Electricity Act, 1998 except in accordance with an order of the Board, which is not
bound by the terms of any contract. 2000, c. 26, Sched. D, s. 2 (7).

Order re the Smart Metering Entity

(2.1) The Smart Metering Entity shall not charge for meeting its obligations under Part IV.2 of

the Electricity Act, 1998except in accordance with an order of the Board, which is not bound by the terms
of any contract. 2006, c. 3, Sched. C, s. 5 (1).

Note: On a day to be named by proclamation of the Lieutenant Governor, section 78 is amended by adding
the following subsection:

Order re unit smart meter provider

(2.2) No unit smart meter provider shall charge for unit smart metering except in accordance with an
order of the Board, which is not bound by the terms of any contract. 2010, c. 8, s. 38 (12).

See: 2010, c. 8, ss. 38 (12), 40.

Order re unit sub-meter provider
(2.3) No unit sub-meter provider shall charge for unit sub-metering except in accordance with an order of
the Board, which is not bound by the terms of any contract. 2010, c. 8, s. 38 (13).

Rates

(3) The Board may make orders approving or fixing just and reasonable rates for the transmitting or
distributing of electricity, unit sub-metering or unit smart metering or such other activity as may be
prescribed and for the retailing of electricity in order to meet a distributor’s obligations under section
29 of the Electricity Act, 1998. 2009, c. 12, Sched. D, s. 12 (1); 2010, c. 8, s. 38 (14).

Note: On a day to be named by proclamation of the Lieutenant Governor, section 78 is amended by adding
the following subsection:

Rates, unit sub-metering and unit smart-metering


https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html?autocompleteStr=ontario%20energy%20board%20act&autocompletePos=1#sec13_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html#sec29_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html?autocompleteStr=ontario%20energy%20board%20act&autocompletePos=1#sec78_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html#sec29_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html#sec29_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-a/latest/so-1998-c-15-sch-a.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html?autocompleteStr=ontario%20energy%20board%20act&autocompletePos=1#sec12subsec1_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html?autocompleteStr=ontario%20energy%20board%20act&autocompletePos=1#sec78_smooth

(3.0.0.1) The Board shall, in accordance with rules prescribed by the regulations, make orders approving
or fixing separate rates for unit sub-metering and for unit smart metering,
(a) for classes of consumers, as may be prescribed by regulation; and

(b) for different circumstances, as may be prescribed by regulation. 2010, c. 8, s. 38 (15).
See: 2010, c. 8, ss. 38 (15), 40.

Rates

(3.0.1) The Board may make orders approving or fixing just and reasonable rates for the Smart Metering
Entity in order for it to meet its obligations under this Act or under Part V.2 of the Electricity Act, 1998.
2006, c. 3, Sched. C, s. 5 (1).

Orders re deferral or variance accounts

(3.0.2) The Board may make orders permitting the Smart Metering Entity or distributors to establish one
or more deferral or variance accounts related to costs associated with the smart metering initiative, in the
circumstances prescribed in the regulations. 2006, c. 3, Sched. C, s. 5 (1).

Orders re recovery of smart metering initiative costs

(3.0.3) The Board may make orders relating to the ability of the Smart Metering Entity, distributors,
retailers and other persons to recover costs associated with the smart metering initiative, in the situations
or circumstances prescribed by regulation and the orders may require them to meet such conditions or
requirements as may be prescribed, including providing for the time over which costs may be recovered.
2006, c. 3, Sched. C, s. 5 (1).

Orders re deferral or variance accounts, s. 27.2

(3.0.4) The Board may make orders permitting the IESO, distributors or other licensees to establish one or
more deferral or variance accounts related to costs associated with complying with a directive issued
under section 27.2. 2009, ¢. 12, Sched. D, s. 12 (2); 2014, c. 7, Sched. 23, s. 6 (1).

Methods re incentives or recovery of costs
(3.0.5) The Board may, in approving or fixing just and reasonable rates or in exercising the power set out
in clause 70 (2)(e), adopt methods that provide,

(a) incentives to a transmitter or a distributor in relation to the siting, design and construction of an
expansion, reinforcement or other upgrade to the transmitter’s transmission system or the
distributor’s distribution system; or

(b) for the recovery of costs incurred or to be incurred by a transmitter or distributor in relation to the
activities referred to in clause (a). 2009, c. 12, Sched. D, s. 12 (2).

Annual rate plan and separate rates for situations prescribed by regulation
(3.1) The Board shall, in accordance with rules prescribed by the regulations, approve or fix separate rates
for the retailing of electricity,

(a) to such different classes of consumers as may be prescribed by the regulations; and

(b) for such different situations as may be prescribed by the regulations. 2004, c. 23, Sched. B,
s. 14 (1).
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Same

(3.2) The first rates approved or fixed by the Board under subsection (3.1) shall remain in effect for not
less than 12 months and the Board shall approve or fix separate rates under subsection (3.1) after that time
for periods of not more than 12 months each or for such shorter time periods as the Minister may direct.
2004, c. 23, Sched. B, s. 14 (1).

Rates to reflect cost of electricity
(3.3) In approving or fixing rates under subsection (3.1),

(a) the Board shall forecast the cost of electricity to be consumed by the consumers to whom the rates
apply, taking into consideration the adjustments required under section 25.33 of the Electricity
Act, 1998 and shall ensure that the rates reflect these costs; and

(b) the Board shall take into account balances in the IESO’s variance accounts established
under section 25.33 of the Electricity Act, 1998 and shall make adjustments with a view to
eliminating those balances within 12 months or such shorter time periods as the Minister may
direct. 2004, c. 23, Sched. B, s. 14 (1); 2014, c. 7, Sched. 23, s. 6 (2).

Forecasting cost of electricity
(3.4) In forecasting the cost of electricity for the purposes of subsection (3.3), the Board shall have regard
to such matters as may be prescribed by the regulations. 2004, c. 23, Sched. B, s. 14 (1).

Imposition of conditions on consumer who enters into retail contract

(3.5) A consumer who enters into or renews a retail contract for electricity after the day he or she
becomes subject to a rate approved or fixed under subsection (3.1) is subject to such conditions as may be
determined by the Board. 2004, c. 23, Sched. B, 14 (1).

Rates

(4) The Board may make an order under subsection (3) with respect to the retailing of electricity in order
to meet a distributor’s obligations under section 29 of the Electricity Act, 1998 even if the distributor is
meeting its obligations through an affiliate or through another person with whom the distributor or an
affiliate of the distributor has a contract. 1998, c. 15, Sched. B, s. 78 (4).

(5) Repealed: 2004, c. 23, Sched. B, s. 14 (2).

Same, obligations under s. 29 of Electricity Act, 1998

(5.0.1) In approving or fixing just and reasonable rates for the retailing of electricity in order to meet a
distributor’s obligations under section 29 of the Electricity Act, 1998, the Board shall comply with the
regulations made under clause 88 (1) (g.5). 2003, c. 8, s. 1.

Same, Hydro One executive compensation

(5.0.2) In approving or fixing just and reasonable rates for Hydro One Limited or any of its subsidiaries,
the Board shall not include any amount in respect of compensation paid to the Chief Executive Officer
and executives, within the meaning of the Hydro One Accountability Act, 2018, of Hydro One Limited.
2018, c. 10, Sched. 1, s. 10.

Same, Hydro One Inc. and subsidiaries
(5.1) In approving or fixing just and reasonable rates for Hydro One Inc. or a subsidiary of Hydro One
Inc., the Board shall apply a method or technique prescribed by regulation for the calculation and
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treatment of transfers made by Hydro One Inc. or its subsidiary, as the case may be, that are authorized
by section 50.1 of the Electricity Act, 1998.2002, c. 1, Sched. B, s. 8; 2003, c. 3, s. 52 (2).

Same, statutory right to use corridor land

(5.2) In approving or fixing just and reasonable rates for a transmitter who has a statutory right to use
corridor land (as defined in section 114.1 of the Electricity Act, 1998), the Board shall apply a method or
technique prescribed by regulation for the treatment of the statutory right. 2002, c. 1, Sched. B, s. 8; 2003,
c.3,s.52(3).

Conditions, etc.

(6) An order under this section may include conditions, classifications or practices, including rules
respecting the calculation of rates, applicable,

(a) to the Smart Metering Entity in respect of meeting its obligations;
(b) to an activity prescribed for the purposes of subsection (3); and

(c) to the transmission, distribution or retailing of electricity or unit sub-metering or unit smart
metering. 2009, c. 12, Sched. D, s. 12 (3); 2010, c. 8, s. 38 (16).

Deferral or variance accounts

(6.1) If a distributor has a deferral or variance account that relates to the commaodity of electricity, the
Board shall, from time to time, or as prescribed by the regulations, make an order under this section that
determines whether and how amounts recorded in the account shall be reflected in rates. 2017, c. 2,
Sched. 10, s. 2 (4).

Same

(6.2) If a distributor has a deferral or variance account that does not relate to the commodity of electricity,
the Board shall, from time to time, or as prescribed by the regulations, make an order under this section
that determines whether and how amounts recorded in the account shall be reflected in rates. 2017, c. 2,
Sched. 10, s. 2 (4).

Same
(6.3) An order that determines whether and how amounts recorded in a deferral or variance account shall
be reflected in rates shall be made in accordance with the regulations. 2003, c. 3, s. 52 (4).

Same

(6.4) If an order that determines whether and how amounts recorded in a deferral or variance account
shall be reflected in rates is made after the time required by subsection (6.1) or (6.2) and the delay is due
in whole or in part to the conduct of a distributor, the Board may reduce the amount that is reflected in
rates. 2003, c. 3, s. 52 (4).

Same

(6.5) If an amount recorded in a deferral or variance account of a distributor is reflected in rates, the
Board shall consider the appropriate number of billing periods over which the amount shall be divided in
order to mitigate the impact on consumers. 2003, c. 3, s. 52 (4).

Same
(6.6) Subsections (6.1), (6.2) and (6.4) do not apply unless section 79.6 has been repealed under section
79.11.2003, c. 3, 5. 52 (4).
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Fixing other rates

(7) Upon an application for an order approving or fixing rates, the Board mayi, if it is not satisfied that the
rates applied for are just and reasonable, fix such other rates as it finds to be just and reasonable. 1998,

c. 15, Sched. B, s. 78 (7).

Burden of proof
(8) Subject to subsection (9), in an application made under this section, the burden of proof is on the
applicant. 1998, c. 15, Sched. B, s. 78 (8).

Order

(9) If the Board of its own motion, or upon the request of the Minister, commences a proceeding to
determine whether any of the rates that the Board may approve or fix under this section are just and
reasonable, the Board shall make an order under subsection (3) and the burden of establishing that the

rates are just and reasonable is on the transmitter, distributor or unit sub-meter provider, as the case may
be. 2010, c. 8, s. 38 (17).

Change in ownership or control of systems
86 (1) No transmitter or distributor, without first obtaining from the Board an order granting leave, shall,

(a) sell, lease or otherwise dispose of its transmission or distribution system as an entirety or
substantially as an entirety;

(b) sell, lease or otherwise dispose of that part of its transmission or distribution system that is
necessary in serving the public; or

(c) amalgamate with any other corporation. 2003, c. 3, s. 55 (1).

Same
(1.1) Subsection (1) does not apply with respect to a disposition of securities of a transmitter or distributor
or of a corporation that owns securities in a transmitter or distributor. 2002, c. 1, Sched. B, s. 9 (1).

Acquisition of share control
(2) No person, without first obtaining an order from the Board granting leave, shall,

(a) acquire such number of voting securities of a transmitter or distributor that together with voting
securities already held by such person and one or more affiliates or associates of that person, will
in the aggregate exceed 10 per cent of the voting securities of the transmitter or distributor; or

(b) acquire control of any corporation that holds, directly or indirectly, more than 10 per cent of the
voting securities of a transmitter or distributor if such voting securities constitute a significant
asset of that corporation. 1998, c. 15, Sched. B, s. 86 (2); 2015, c. 29, s. 15 (1, 2).

Same
(2.1) Subsection (2) does not apply to,

(a) the Crown in right of Ontario;

(b) an underwriter (within the meaning of the Securities Act) who holds the voting securities solely
for the purpose of distributing them to the public;

(c) any person or entity who is acting in relation to the voting securities solely in the capacity of an
intermediary in the payment of funds or the delivery of securities or both in connection with
trades in securities and who provides centralized facilities for the clearing of trades in securities;
or
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(d) any person or entity who holds the voting securities by way of security only. 2002, ¢. 1, Sched. B,
.9 (2).

Significant asset
(3) For the purposes of subsection (2),

(a) an asset is a significant asset if its value is 10 per cent or more of the aggregate book value of the
total assets of a person, determined on a consolidated basis in accordance with generally accepted
accounting principles; and

(b) “control”, with respect to a corporation, has the same meaning as in the Business Corporations
Act. 1998, c. 15, Sched. B, s. 86 (3); 2015, c. 29, s. 15 (3).

Valuation of voting securities
(4) For the purpose of determining whether voting securities constitute a significant asset, the value of the
voting securities shall be deemed to be,

(a) the market value of the securities if more than 10 per cent of the voting securities are publicly
traded; and

(b) 115 per cent of the book value of the voting securities, as determined by the equity method of
accounting, in all other cases. 1998, c. 15, Sched. B, s. 86 (4); 2015, c. 29, s. 15 (4).

Mortgages
(5) This section does not apply to a mortgage or charge to secure any loan or indebtedness or to secure
any bond, debenture or other evidence of indebtedness. 1998, c. 15, Sched. B, s. 86 (5).

Transactions under Electricity Act, 1998
(5.1) This section does not apply with respect to a transaction described in section 50.1 or 50.2 of
the Electricity Act, 1998. 2002, c. 1, Sched. B, s. 9 (2).

Leave
(6) An application for leave under this section shall be made to the Board, which shall grant or refuse
leave. 1998, c. 15, Sched. B, s. 86 (6).

Void agreement

(6.1) An amalgamation agreement between the corporations that propose to amalgamate is void if the
Board refuses to grant leave under this section, even if the amalgamation agreement has been adopted in
accordance with subsection 176 (4) of the Business Corporations Act. 2003, c. 3, s. 55 (2).

Void certificate

(6.2) A certificate of amalgamation endorsed by the director appointed under section 278 of the Business
Corporations Actis void if it is endorsed before leave of the Board for the amalgamation is granted. 2003,
c.3,s.55(2).

Sale of assets of OEFC to or by Hydro One Inc., etc.

(7) Despite subsection (1) and any order of the Board, the sale, lease, conveyance, transfer, assignment,
assumption or other disposition of any of the assets, rights, liabilities or obligations of the Ontario
Electricity Financial Corporation to or by Hydro One Inc. or a subsidiary of Hydro One Inc. after March
31, 1999, including any such sale, lease, conveyance, transfer, assignment, assumption or other
disposition completed before this subsection came into force, does not require an order from the Board
granting leave. 2002, c. 23, s. 4 (13).
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Leave to construct, etc., electricity transmission or distribution line

92 (1) No person shall construct, expand or reinforce an electricity transmission line or an electricity
distribution line or make an interconnection without first obtaining from the Board an order granting
leave to construct, expand or reinforce such line or interconnection. 1998, c. 15, Sched. B, s. 92 (1).

Exception

(2) Subsection (1) does not apply to the relocation or reconstruction of an existing electricity transmission
line or electricity distribution line or interconnection where no expansion or reinforcement is involved
unless the acquisition of additional land or authority to use additional land is necessary. 1998, c. 15,

Sched. B, s. 92 (2).

Order allowing work to be carried out

96 (1) If, after considering an application under section 90, 91 or 92 the Board is of the opinion that the
construction, expansion or reinforcement of the proposed work is in the public interest, it shall make an
order granting leave to carry out the work. 1998, c. 15, Sched. B, s. 96.

Applications under s. 92

(2) In an application under section 92, the Board shall only consider the following when, under subsection
(1), it considers whether the construction, expansion or reinforcement of the electricity transmission line
or electricity distribution line, or the making of the interconnection, is in the public interest:

1. The interests of consumers with respect to prices and the reliability and quality of electricity
service.

2. Where applicable and in a manner consistent with the policies of the Government of Ontario, the
promotion of the use of renewable energy sources. 2009, c. 12, Sched. D, s. 16.

Lieutenant Governor in Council, order re electricity transmission line

96.1 (1) The Lieutenant Governor in Council may make an order declaring that the construction,
expansion or reinforcement of an electricity transmission line specified in the order is needed as a priority
project. 2015, c. 29, s. 16.

Effect of order

(2) When it considers an application under section 92 in respect of the construction, expansion or
reinforcement of an electricity transmission line specified in an order under subsection (1), the Board
shall accept that the construction, expansion or reinforcement is needed when forming its opinion
under section 96. 2015, c. 29, s. 16.

Obligations must be followed

(3) Nothing in this section relieves a person from the obligation to obtain leave of the Board for the
construction, expansion or reinforcement of an electricity transmission line specified in an order under
subsection (1). 2015, c. 29, s. 16.
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1 INTRODUCTION AND SUMMARY

This is the Decision of the Ontario Energy Board (OEB) regarding an application filed by
Hydro One Inc. (Hydro One).

On September 27, 2016, Hydro One filed an application requesting the OEB’s approval
to acquire all of the shares of Orillia Power Distribution Corporation (Orillia Power).

As part of the proposed share acquisition, Hydro One and Orillia Power requested
approval for several related proposals, including: (a) a one percent reduction in Orillia
Power’s residential and general service customers base distribution rates for the first
five years of the proposed ten year deferred rebasing period, from the closing of the
transaction; (b) transfer of Orillia Power’s rate order to Hydro One; (c) transfer of Orillia
Power’s distribution system to Hydro One; (d) cancellation of Orillia Power’s electricity
distributor licence; and (e) amendment of Hydro One’s electricity distributor licence. The
OEB assigned the application file number EB-2016-0276.

Section 86 of the Ontario Energy Board Act, 1998*(the Act) requires that the OEB
review applications for a merger, acquisition of shares, divestiture or amalgamation that
result in a change of ownership or control of an electricity transmitter or distributor and
approve applications which are in the public interest.

In accordance with its ordinary practice, the OEB has applied the no harm test in
assessing this application. The OEB denies Hydro One’s application to acquire the
shares of Orillia Power as the OEB is not satisfied that the no harm test has been

met. Consequently, the related approval requests made as part of the share acquisition
application are also denied.

15.0. 1998, c.15 Schedule B

Decision and Order 1
April 12, 2018



Ontario Energy Board EB-2016-0276

Hydro One Inc.
Orillia Power Distribution Corporation

2 THE APPLICATION

Hydro One filed an application under section 86(2)(b) of the Act for approval to acquire
all of the shares of Orillia Power (MAAD application).

As part of the proposed share acquisition, Hydro One and Orillia Power requested the
OEDB’s approval for related transactions/proposals:

Inclusion of a rate rider in Orillia Power’'s 2016 OEB approved rate schedule,
under section 78 of the Act, to give effect to a 1% reduction in base electricity
distribution rates for residential and general service customers until 2022

Transfer of Orillia Power’s rate order to Hydro One, under section 18 of the Act

Transfer of Orillia Power’s distribution system to Hydro One, under section
86(1)(a) of the Act

Cancellation of Orillia Power’s electricity distribution licence, under section 77(5)
of the Act

Amendment of Hydro One’s electricity distribution licence, under section 74 of
the Act

A proposed Earnings Sharing Mechanism(ESM) which would guarantee a
sharing of $3.4 million of overearnings with Orillia Power customers

Use of an Incremental Capital Module during the selected ten year deferred
rebasing period

Continued tracking of costs to the deferral and variance accounts currently
approved by the OEB for Orillia Power and disposition of their balances at a
future date

Use of United States Generally Accepted Accounting Principles for Orillia Power
financial reporting

Application of Hydro One’s Specific Service Charges to Orillia Power’s customers

A new deferral and variance regulatory account for ESM cost tracking

Decision and Order 2
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Process

The OEB issued a Notice of Application and Hearing on November 7, 2016, inviting
intervention and comment.

The OEB approved the intervention requests of School Energy Coalition (SEC), the
Vulnerable Energy Consumers Coalition (VECC), the Consumers Council of Canada
(CCC), and Mr. Frank Kehoe. The OEB also determined that these intervenors are
eligible to apply for an award of costs in this proceeding under the OEB’s Practice
Direction on Cost Awards.

The OEB provided for interrogatories and submissions on the application.

In the submissions filed, some intervenors raised concerns related to Hydro One’s rate
proposals and revenue requirements for previously acquired utilities (Norfolk,
Haldimand, and Woodstock) contained in Hydro One’s concurrent distribution rate
application?, filed on March 31, 2017. These intervenors submitted that the customers of
these former utilities are expected to experience significant rate increases once the
deferral period expires, and it is not therefore the case that these customers
experienced “no harm”. Although the distribution rates application did not include Orillia
Power (because the deferral period would not end until after the term of that
application), intervenors were concerned that if the current application is approved a
similar fate would befall Orillia Power’s customers once its deferral period ended. OEB
staff observed that the proposed rates suggest large distribution rate increases for some
customers of these acquired utilities once the deferred rebasing period elapses.

In its reply argument, Hydro One submitted that there is a reasonable expectation,
based on underlying cost structures, that the costs to serve acquired Orillia Power
customers following the consolidation will be no higher than they otherwise would have
been.

Having reviewed the evidence and the submissions of parties, the OEB issued
Procedural Order No. 6, on July 27, 2017, in which it determined that the hearing of the
MAAD application would be adjourned until the OEB rendered its decision on Hydro
One’s rate application. The OEB found that Hydro One should defend its cost allocation

2 EB-2017-0049
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proposal in the distribution rate application prior to the OEB determining if the Orillia
Power acquisition is likely to cause harm to any of its current customers.

Hydro One and Orillia Power each filed a Notice of Motion requesting a review and
variance of Procedural Order No. 6. In a decision® (Motions Decision), issued on
January 4, 2018, the OEB granted the motions and referred the matter back to the OEB
panel on the MAAD application for re-consideration.

In Procedural Order No. 7 issued on February 5, 2018, the OEB determined that it
would re-open the record of the MAAD application. The OEB ordered Hydro One to file
further material, in the form of evidence or submissions on its expectations of the overall
cost structures following the deferred rebasing period and the impact on Orillia Power
customers.

Submissions were filed by Hydro One and Orillia Power on February 15, 2018.

3 EB-2017-0320
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3 REGULATORY PRINCIPLES

3.1 The No Harm Test

The OEB applies the no harm test in its assessment of consolidation applications*,as
described in The Handbook to Electricity Distributor and Transmitter Consolidations
(Handbook) issued by the OEB on January 19, 2016.

The OEB considers whether the no harm test is satisfied based on an assessment of
the cumulative effect of the transaction on the attainment of its statutory objectives. If
the proposed transaction has a positive or neutral effect on the attainment of these
objectives, the OEB will approve the application.

The statutory objectives to be considered are those set out in section 1 of the Act:

1. To protect the interests of consumers with respect to prices and the adequacy,
reliability and quality of electricity service.

1.1 To promote the education of consumers.

2 To promote economic efficiency and cost effectiveness in the generation,
transmission, distribution, sale and demand management of electricity and to
facilitate the maintenance of a financially viable electricity industry.

3 To promote electricity conservation and demand management in a manner
consistent with the policies of the Government of Ontario.

4 To facilitate the implementation of a smart grid in Ontario.

5 To promote the use and generation of electricity from renewable energy sources
in a manner consistent with the policies of the Government of Ontario, including
the timely expansion or reinforcement of transmission systems and distribution
systems to accommodate the connection of renewable energy generation
facilities.

While the OEB has broad statutory objectives, in applying the no harm test, the OEB
has focused on the objectives that are of most direct relevance to the impact of the
proposed transaction; namely, price, reliability and quality of electricity service to

4 The OEB adopted the no harm test in a combined proceeding (RP-2005-0018/EB-2005-0234/EB-2005-0254/EB-2005-0257) as the relevant test
for determining applications for leave to acquire shares or amalgamate under section 86 of the Act and it has been subsequently applied in
applications for consolidation.

Decision and Order 5
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customers, and the cost effectiveness, economic efficiency and financial viability of the
consolidating utilities.

The OEB considers this an appropriate approach, given the OEB’s performance-based
regulatory framework, the Renewed Regulatory Framework for Electricity Distributors
(RRFE)>®, which was set up to ensure that regulated distribution companies operate
efficiently, cost effectively and deliver outcomes that provide value for money for
customers. One of these outcomes is operational effectiveness, which requires
continuous improvement in productivity and cost performance by distributors and that
utilities deliver on system reliability and quality objectives.

Ongoing performance improvement and performance monitoring are underlying
principles of the RRFE. The OEB has established performance standards to be met by
distributors, ongoing reporting to the OEB by distributors, and ongoing monitoring of
distributor achievement against these standards by the OEB. These metrics are used by
the OEB to assess a distributor’s services, such as frequency of power outages,
financial performance and costs per customer.

The OEB assesses applications for consolidation within the context of the RRFE. The
OEB is informed by the metrics that are used to evaluate a distributor’s performance in
assessing a proposed consolidation transaction. All of these measures are in place to
ensure that distributors meet expectations regardless of their corporate structure or
ownership.

5 Report of the Board: Renewed Regulatory Framework for Electricity Distributors: A Performance-Based Approach
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3.2 OEB Policy on Rate-Making Associated with Consolidation

To encourage consolidations in the electricity sector, the OEB has put in place policies
on rate-making that provide consolidating distributors with an opportunity to offset
transaction costs with savings achieved as a result of the consolidation.

The OEB’s 2015 Report® permits consolidating distributors to defer rebasing for up to
ten years from the closing of the transaction. The extent of the deferred rebasing period
is at the option of the distributor and no supporting evidence is required to justify the
selection of the deferred rebasing period. Consolidating entities, must, however, select
a definitive timeframe for the deferred rebasing period.

The 2015 Report sets out the rate-setting mechanisms during the deferred rebasing
period, requiring consolidating entities that propose to defer rebasing beyond five years
to implement an ESM for the period beyond five years to protect customers and ensure
that they share in increased benefits from consolidation.

The Handbook clarifies that rate-setting following a consolidation will not be addressed
in an application for approval of a consolidation transaction unless there is a rate
proposal that is an integral aspect of the consolidation, e.g. a temporary rate reduction.
Rate-setting for a consolidated entity will be addressed in a separate rate application, in
accordance with the rate setting policies established by the OEB.

6 EB-2014-0138 Report of the Board on Rate-making Associated with Distributor Consolidation, March 26, 2015
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4 DECISION ON THE ISSUES
4.1 Application of the No Harm Test

Price, Cost Effectiveness and Economic Efficiency

Hydro One submitted that Orillia Power’s customers will benefit from the proposed
transaction through a: (i) reduction of 1% in the base distribution delivery rates for Orillia
Power’s residential and general service customers in years 1 to 5; (ii) rate increase of
less than inflation in years 6 to 10 (inflation less a productivity stretch factor); and (iii)
$3.4 million being paid to Orillia Power customers, a result of the guaranteed ESM.”

Hydro One provided a forecast ten year cost structure analysis, that compared overall
expected savings based on Orillia Power, remaining as a stand-alone distribution utility
(status quo) to having Orillia Power integrated with Hydro One’s existing operations.

Hydro One projected that the consolidation would result in overall ongoing operating,
maintenance and administration (OM&A) cost savings of approximately $3.9 million per
year and reductions in capital expenditures of approximately $0.6 million per year. Cost
savings are anticipated from elimination of redundant administrative and processing
functions in the following areas: financial, regulatory, legal, executive and governance,
human resources, and information technology; as well as economies of scale from a
larger customer base such that costs for processing systems like billing, customer care,
human resources and financial are spread over a larger group of customers.®

Hydro One asserted that geographic contiguity (Hydro One’s existing service area being
situated immediately adjacent to Orillia Power’s service area) allows for economies of
scale to be realized at the field or operational level through more efficient scheduling of
operational and maintenance work and dispatching of crews over a larger service area.
Hydro One also asserted that more efficient utilization of work equipment (e.g. trucks
and other tools), leads to lower capital replacement needs over time and more rational
and efficient planning and development of the distribution system.®

In the submissions filed, parties questioned Hydro One’s submissions.

7 Application, Exh A/T1/S1, p.4
8 Application, Exh A/T1/S1, pages 2, 11-13
9 Application, Exh A/T1/S1, p.10
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SEC argued that approval for the proposed transaction should be denied, stating that
the no harm test will not be met in this case. SEC submitted that Hydro One has shown
no credible evidence that it will be able to generate any savings by acquiring Orillia
Power and that there will be cost increases for Orillia’s customers after the deferral
period.® SEC argued that there were no cost savings for the customers of Norfolk,
Haldimand and Woodstock, noting the rates proposed for customers of these previously
acquired utilities rise significantly after the end of the deferral period as shown in Hydro
One’s distribution rate application. SEC submitted that the rates of Orillia’'s customers
are likely to rise in a similar manner.

CCC submitted that Hydro One has provided no evidence in this proceeding to support
the argument that the transaction meets the no harm test. CCC referenced Hydro One’s
distribution rate application, stating that Hydro One has proposed a new rate class for
Norfolk, Haldimand and Woodstock that has the rates of the customers in those areas
rising significantly. CCC submitted that Hydro One has provided no guarantee that
when the deferral period ends, the rates for Orillia Power’s customers will reflect the
costs to serve these customers. CCC submitted that unless Hydro One can convince
the OEB that the benefits of this transaction (a 1% rate reduction, a rate freeze and up-
front ESM savings) to Orillia Power’s customers outweigh the expected rate increases
at the end of the deferral period, the transaction should not be approved.!!

VECC submitted that it accepts that the application meets the no harm test with respect
to price although the benefits to Orillia Power customers are not as significant as
claimed. VECC argued that the no harm test with respect to price can only be satisfied if
the rates eventually charged to former Orillia Power customers are reflective of Hydro
One’s cost to serve them and submitted that the OEB should set out this expectation as
it has done with other consolidation applications filed by Hydro One.1?

OEB staff submitted that the evidence provided by Hydro One supports the claim that
the proposed transaction can reasonably be expected to result in overall cost savings
and operational efficiencies but that these operational and cost efficiencies may not
necessarily translate to lower distribution rates for customers of the acquired entity after
the deferred rebasing period has ended. OEB staff observed that the rates proposed for
previously acquired utilities in Hydro One’s distribution rate application suggest large

10 SEC Submissions, p. 4,6
11 CCC Submissions, p.3
12 VECC Submissions
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distribution rate increases for some customers of these acquired utilities once the
deferred rebasing period elapses.3

Hydro One responded to VECC'’s submissions stating that it is Hydro One’s intention to
apply rates to Orillia Power’s customers that reflect the cost of serving those customers
at that time.

In response to SEC’s assertions, Hydro One stated that it has provided evidence that
the proposed transaction results in the lowering of cost structures to operate the existing
Orillia Power service territory. In its reply submissions, Hydro One provided a cost
structure analysis for the period 2015-2022 reflecting that the cost structures of Norfolk,
Haldimand and Woodstock are lower than they would have been absent the
consolidation transactions. Hydro One argued that the evidence provided in its
distribution rate application shows that costs have declined consistent with the
projections made in the consolidation application for each of the three previously
acquired distributors. Hydro One submitted that there is a reasonable expectation,
based on underlying cost structures, that the costs to serve acquired Orillia Power
customers following the consolidation will be no higher than they otherwise would have
been.4

Orillia Power argued that the evidence filed in this case supports a finding that
efficiencies will be gained and lower costs will be realised as a result of the proposed
acquisition and that any reference to Hydro One’s rate application is irrelevant to the
issues before the OEB in this application. Orillia Power submitted that this acquisition is
an illustration of the types of ratepayer benefits envisioned by the Ontario Distribution
Sector Review Panel in its report on the benefits of distributor company consolidations.

In Procedural Order No. 7, the OEB ordered Hydro One to file further material, in the
form of evidence or submissions on its expectations of the overall cost structures
following the deferred rebasing period and the impact on Orillia Power customers.

No new evidence was filed. Submissions were filed by Hydro One and Orillia Power.
Hydro One submitted that, based on the projected Hydro One cost savings forecast for
the 10 year period following the transaction, Hydro One can definitively state that the
overall cost structures to serve the Orillia area will be lower following the deferred
rebasing period in comparison to the status quo. Hydro One submitted that at the time
of rebasing, Hydro One will adhere to the cost allocation and rate design principles, in

13 OEB Staff Submissions, p.7
14 Hydro One Final Argument, May 5, 2017 pages 2-5
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place at such time in the future, ensuring that the costs allocated to Orillia Power

customers fairly and accurately reflect the new lower cost structure to serve all
customers.?® QOrillia Power supported the submissions of Hydro One.

OEB Findings

In reviewing a proposed transaction, the OEB examines the long term effect of the

consolidation on customers.

The Handbook clarified the OEB’s expectations with respect to price:

“A simple comparison of current rates between consolidating distributors does
not reveal the potential for lower cost service delivery. These entities may have
dissimilar service territories, each with a different customer mix resulting in
differing rate class structure characteristics. For these reasons, the OEB will
assess the underlying cost structures of the consolidating utilities. As
distribution rates are based on a distributor’s current and projected costs, it is
important for the OEB to consider the impact of a transaction on the cost
structure of consolidating entities both now and in the future, particularly if
there appear to be significant differences in the size or demographics of
consolidating distributors. A key expectation of the RRFE is continuous
improvement in productivity and cost performance by distributors. The OEB’s
review of underlying cost structures supports the OEB’s role in regulating price
for the protection of consumers.

Consistent with recent decisions,® the OEB will not consider temporary rate
decreases proposed by applicants, and other such temporary provisions, to
be demonstrative of “no harm” as they are not supported by, or reflective of
the underlying cost structures of the entities involved and may not be
sustainable or beneficial in the long term. In reviewing a transaction the OEB
must consider the long term effect of the consolidation on customers and the
financial sustainability of the sector.

To demonstrate “no harm”, applicants must show that there is a reasonable
expectation based on underlying cost structures that the costs to serve

15 Hydro One Cost Structure Submissions, February 15, 2018, pages 2,6
16 EB-2013-0196/EB-2013-0187/EB-2013-0198
EB-2014-0244
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acquired customers following a consolidation will be no higher than they
otherwise would have been. While the rate implications to all customers will
be considered, for an acquisition, the primary consideration will be the
expected impact on customers of the acquired utility”.*’

One of the key considerations in the no harm test is protecting customers with respect
to the prices they pay for electricity service. Although the Handbook states that “rate
setting” following a consolidation will not be considered as part of a section 86
application, that does not mean the OEB will not consider the costs that acquired
customers will have to pay following an acquisition (both in the short term and the long
term). Indeed the Handbook is clear that the underlying cost structures and the rate
implications of those cost structures will be a key consideration.

As stated in the Handbook and confirmed in decisions made on previous Hydro One
acquisitions'®, the OEB does not consider temporary rate decreases to be on their own
demonstrative of no harm as they are not supported by, or reflective of the underlying
cost structures of the entities involved and may not be sustainable or beneficial in the
long term.

The OEB'’s primary concern is that there is a reasonable expectation that underlying
cost structures for the acquired utility are no higher than they would have been had the
consolidation not occurred. Although the OEB accepts that the acquisition will lead to
some savings on account of eliminating redundancies, that does not necessarily mean
that Hydro One’s overall cost structure to serve Orillia’s customers will be no higher
than Orillia’s underlying cost structure would have been absent the proposed
acquisition.

The experience of the three acquired utilities in Hydro One’s current distribution rates
case is informative. In the MAADs proceedings in which Hydro One acquired these
utilities, Hydro One pointed to savings that would be realized through the acquisition.
Although these savings may well have occurred, they do not appear to have resulted in
overall cost structures (and therefore rates) for customers of the acquired utilities that
are no higher than they would have been, once the deferral period ended and their rates
were adjusted to account for Hydro One’s overall costs to serve them. Material filed in
the Hydro One current distribution rates case shows that some rate classes are

7 Handbook, pages 6-7

18 EB-2013-0196/EB-2013-0187/EB-2013-0198
EB-2014-0244
EB-2014-0213
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expected to experience significant and material increases.® While the OEB has not
approved these requested rates, this panel takes notice of the proposed rate increases
which Hydro One states are reflective of the costs to service the acquired customers,
and are inclusive of the “savings” that Hydro One states were realized.

The OEB recognizes that Orillia was not part of Hydro One’s distribution rates filing, and
that it is not certain that its customers’ experiences would be the same. Because of this
uncertainty, the OEB provided Hydro One the opportunity to file further evidence on
what it expects the overall cost structure to be following the deferral period and to
explain the impact on Orillia’s customers. Hydro One did not file further evidence. Hydro
One’s submissions simply restated its expectation that based on the projected Hydro
One cost savings forecast for the 10 year period following the transaction, the overall
cost structures to serve the Orillia area will be lower following the deferred rebasing
period in comparison to the status quo. The OEB is of the view that it would have been
reasonable to see a forecast of costs to service Orillia customers beyond the ten year
period and an explanation of the general methodology of how costs would be allocated
to Orillia ratepayers after the deferral period. Hydro One takes the position that this
information is not known. The OEB recognizes that any forecast of cost structures and
cost allocation 10 years out would include various assumptions and could not be
expected to be 100% accurate. However, the OEB has highlighted its concern and its
need to better understand the implications of how Orillia customers will be impacted by
the consolidation beyond the ten year period. In the absence of information to address
that OEB concern, the OEB cannot reach the conclusion that there will be no harm.

As discussed above, the OEB is not satisfied that a list of forecast cost savings from the
acquisition automatically results in overall cost structures for the customers of the
acquired utility that are no higher than they would be without the consolidation. Hydro
One has failed to make the case that the OEB can be assured that the underlying cost
structures would be no greater than they would have been absent the acquisition.

The OEB is therefore not satisfied that the no harm test has been met, and on this basis
the application is denied.

19 Hydro One Final Argument, Attachment 1
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Reliability and Quality of Electricity Service

Hydro One submitted that it will endeavour to maintain or improve reliability and quality
of electricity service for all of its customers.

Hydro One provided a comparison of reliability statistics from 2013-2015 claiming that
Hydro One customers in the vicinity of the City of Orillia experienced a level of service in
terms of duration and frequency of interruptions comparable to the level experienced by
Orillia Power customers. Hydro One submitted that it anticipates that reliability will
improve with the combination of pre-existing Hydro One and former Orillia Power
resources optimized for the broader Orillia area.?°

Hydro One also provided a comparison of Hydro One’s and Orillia Power’s performance
on various dimensions of service quality.?*

Hydro One’s interrogatory responses indicated that of the fifteen Orillia Power direct
staff positions, nine positions will be absorbed by Hydro One while six positions will be
eliminated. Hydro One submitted that the associated work will be picked up by other
(more centralized) units in Hydro One.??

Hydro One indicated that it intends to construct a new operations centre within the City
of Orillia to consolidate operations between Hydro One’s pre-existing Orillia operating
centre and Orillia Power’s operating centre. Hydro One submitted that Orillia Power’s
current facility is undersized with no expansion potential and is not ideally located to
serve the expanded service area. The current Hydro One operations centre is
considered too small and inflexible to meet the operating needs of the company.

Hydro One stated that the need for a new operations centre would still exist if this
transaction was not contemplated. Hydro One argued that consolidation of the operation
centres will not impact service quality or reliability and will be more operationally and
cost efficient.?®

VECC submitted that Hydro One’s evidence does not clearly demonstrate that the no
harm will be satisfied. VECC submitted that the SAIDI and SAIFI statistics are
inconclusive as to whether Hydro One’s reliability performance is better or worse.

20 Application, Exh A/T2/S1/p.7
21 Application, Exh 1/T3/S17 c)
22 OEB Staff IR 8 and VECC IR 12
22 OEB Staff IR 5 e)
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VECC expressed concerns with Hydro One’s anticipated reductions in direct staff
positions and how it would impact reliability. VECC submitted that there is no evidence
that, based on Hydro One’s spending plans, reliability for former Orillia Power
customers will improve in the future or even that current levels of reliability will be
maintained for former Orillia Power customers.

VECC submitted that the comparison of the service quality metrics demonstrates that
Orillia Power’s current performance exceeds Hydro One’s in almost every category
suggesting that service quality for Orillia Power’s customers could decline as a result of
the application.?*

CCC asserted that Hydro One has filed no compelling evidence that Orillia Power’s
reliability will be maintained or improved as a result of the transaction. CCC submitted
that Orillia Power’s service quality metrics are generally better than Hydro One?®
indicating that Orillia Power’s customers will have a lower quality of service under Hydro
One ownership.

OEB staff submitted that, based on the evidence provided, Hydro One can reasonably
be expected to maintain the service quality and reliability standards currently provided
by Orillia Power.

OEB staff submitted that with respect to Hydro One’s proposed construction of a new
operations centre, the OEB should, in making its decision, specifically note that it is not
approving the construction of this operation centre as part of this proceeding as the
OEB will review whether this is a prudent expenditure in a future rate application. OEB
staff also submitted that the OEB examine the cost/benefit of the new operations centre
and whether other options were explored in the future rate application.

In reply submissions, Hydro One submitted that the differences in the SAIDI and SAIFI
results can likely be attributed to differences in geography and asset characteristics. For
instance, Hydro One’s local service territory is still more rural relative to the Orillia
Power’s service territory, and approximately 30% of Orillia Power’s service territory is
served by an underground distribution system. Hydro One reasserted that despite these
differences, its reliability results were relatively similar to Orillia Power for both SAIDI
and SAIFI.

24VVECC Submissions
2 Application, Exh 1/T3/517
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Hydro One argued that Orillia Power customers’ reliability levels are protected through
the OEB’s codes and licence requirements. With respect to the service quality metrics
comparison, Hydro One submitted that its results are relatively similar to those of Orillia
Power for the majority of the measures and that for the two measures for which Hydro
One’s results are below Orillia Power’s (telephone accessibility and telephone call
abandon rates), Hydro One’s results are still compliant with the OEB-prescribed
standards.

Hydro One reaffirmed that it will maintain Orillia Power’s existing reliability and quality of
service levels as it will have to continue to have regional operations in the Orillia area,
consisting of both existing Orillia Power staff and Hydro One staff.

OEB Findings

The Handbook sets out that in considering the impact of a proposed transaction on the
quality and reliability of electricity service, and whether the no harm test has been met,
the OEB will be informed by the metrics provided by the distributor in its annual
reporting to the OEB and published in its annual scorecard. The Handbook also sets out
that utilities are expected to deliver continuous improvement for both reliability and
service quality performance to benefit customers following a consolidation and will be
monitored for the consolidated entity under the same established requirements.?®

The OEB is satisfied based on the evidence before it, that it can be reasonably
expected that Orillia Power’s quality and reliability of service would be maintained
following a consolidation. The fact that the consolidated entity is required to report on
reliability and quality of service metrics in its annual filings confirms to the OEB that any
reduction in service quality would become apparent and would be addressed therefore
reducing any risk of harm.

Financial Viability

Hydro One has agreed to purchase the shares of Orillia Power at a price of $41.3
million, consisting of a cash payment of approximately $26.4 million and the assumption

26 Handbook, p. 7
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of short and long term debt of approximately $14.9 million. The 2015 net book value of
Orillia Power’s assets is $22.5 million.

Hydro One submitted that the premium paid will not be recovered through rates and will
not impact any future revenue requirement. Hydro One also stated that the proposed
transaction will not have a material impact on Hydro One’s financial position as the price
is less than 1% of Hydro One’s net fixed assets.

Hydro One submitted that it expects to incur incremental transaction costs of
approximately $3 million for legal, advisory and tax costs for the completion of the
transaction and costs associated with the necessary regulatory approvals. In addition,
Hydro One expects to incur $5 to $6 million in integration costs, which includes up-front
costs to transfer the customers into Hydro One’s customer and outage management
systems. Hydro One confirmed that all of these costs will be financed through
productivity gains associated with the transaction and will not be recovered through
rates

OEB staff submitted that the applicants’ evidence demonstrates that no adverse impact
on the applicants’ financial viability is anticipated.

OEB Findings

The Handbook sets out that the impact of a proposed transaction on the acquiring
utility’s financial viability for an acquisition, or on the financial viability of the
consolidated entity in the case of a merger will be assessed.

The OEB'’s primary considerations in this regard are:

e The effect of the purchase price, including any premium paid above the historic
(book) value of the assets involved

e The financing of incremental costs (transaction and integration costs) to
implement the consolidation transaction

The OEB does not find that there will be an adverse impact on Hydro One’s financial
viability as a result of its proposals for financing the proposed acquisition transaction.

Decision and Order 17
April 12, 2018
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4.2 Other Approval Requests

As part of the proposed share acquisition, Hydro One and Orillia Power requested
the OEB’s approval for related transactions/proposals:

¢ Inclusion of a rate rider in Orillia Power’s 2016 OEB approved rate
schedule, under section 78 of the Act, to give effect to a 1% reduction in
base electricity distribution rates for residential and general service
customers until 2022

e Transfer of Orillia Power’s rate order to Hydro One, under section 18 of
the Act

e Transfer of Orillia Power’s distribution system to Hydro One, under section
86(1)(a) of the Act

e Cancellation of Orillia Power’s electricity distribution licence, under section
77(5) of the Act

e Amendment of Hydro One’s electricity distribution licence, under section
74 of the Act

e Proposed ESM which guarantees a sharing of $3.4 million of overearnings
with Orillia Power customers

e Use of an Incremental Capital Module during the selected ten year
deferred rebasing period

e Continued tracking of costs to the deferral and variance accounts currently
approved by the OEB for Orillia Power and disposition of their balances at
a future date

e Use of United States Generally Accepted Accounting Principles for Orillia
Power financial reporting

e Application of Hydro One’s Specific Service Charges to Orillia Power’s
customers

e A new regulatory account for ESM cost tracking

Decision and Order 18
April 12, 2018
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OEB Findings

As the OEB is denying Hydro One’s application for the proposed share acquisition
transaction, the requests set out above, which are applicable only in the event that the
proposed transaction were to be approved are also denied.

Decision and Order 19
April 12, 2018
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5 CONCLUSION

The OEB denies Hydro One’s application to acquire the shares of Orillia Power as the
OEB is not satisfied that the no harm test has been met. Consequently, the additional
related approval requests made as part of the application are also denied.

The OEB finds that the applicants bear the onus of satisfying the OEB that there will be
no harm.

In reviewing a proposed consolidation transaction, the OEB examines both the short
term and the long term effect of the consolidation on customers.

The OEB has determined that it is reasonable to expect that the underlying cost
structures to serve acquired customers following a proposed consolidation will be no
higher than they otherwise would have been.

It is the OEB’s expectation that future rates paid by the acquired customers will be
based on the same cost structures used to project the future cost savings in support of
this application.

Hydro One has not demonstrated that it is reasonable to expect that the underlying cost
structures to serve the customers of Orillia Power will be no higher than they otherwise
would have been, nor that they will underpin future rates paid by these customers.

Decision and Order 20
April 12, 2018
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6 ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The application filed by Hydro One Inc. to acquire all of the issued and outstanding
shares of Orillia Power Distribution Corporation is denied. All related approval
requests made as part of the application are also denied.

2. The applicants shall pay the OEB’s costs of and incidental to, this proceeding
immediately upon receipt of the OEB'’s invoice.

DATED at Toronto April 12, 2018

ONTARIO ENERGY BOARD
Original Signed By

Kirsten Walli
Board Secretary

Decision and Order 21
April 12, 2018
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BY EMAIL and RESS

April 21, 2017
Our File No. 20160276

Ontario Energy Board
2300 Yonge Street
27" Floor

Toronto, Ontario
M4P 1E4

Attn: Kirsten Walli, Board Secretary

Dear Ms. Walli:

Re: EB-2016-0276 — Hydro One/Orillia MAADs

We are counsel for the School Energy Coalition. Pursuant to Procedural Order #5 in
this matter, this letter represents our Final Argument in this proceeding.

This Final Argument is based on the evidence in this proceeding. However, it is also
informed by the Application of Hydro One for distribution rates for the period 2018-2022,
EB-2017-0049, which was filed on March 31, 2017. That application includes rates for
three previous acquired service territories, Norfolk, Haldimand, and Woodstock.

Denial of Approval for the Transaction

Hydro One, among the least productive electricity distributors in the province, continues
to throw bags of money at local councils, convincing them to sell their local distribution
companies. In their pitch to local councils, and to this Board, Hydro One says that costs
and rates will go down because of efficiencies arising out of these transactions.
Everyone will be better off, they say.

Tel: (416) 483-3300 Cell: (416) 804-2767 Fax: (416) 483-3305
jay.shepherd@canadianenergylawyers.com
www.canadianenergylawyers.com
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Hydro One has now filed a rate application — EB-2017-0049 - that proposes new rates
for the customers in the last three of its acquired territories. As some predicted, rates
are proposed to skyrocket, because costs have gone through the roof.

SEC has just done the calculation of the increases for local schools. In Norfolk, the
distribution rates for schools are proposed to increase by 39%. In Haldimand, the
schools face a proposed 87% rate increase. In Woodstock, Hydro One seeks to
increase rates for schools by 104%.

And, there is more to come, because the proposed increases still get those customers
only part of the way to Hydro One’s rates for their other customers. The revenue to cost
ratios for those new acquired classes are still low. To get all the way, as has been the
case with all past acquired customers, would require further increases of 124% for
Norfolk and Haldimand, and 48% for Woodstock.

Where are the savings promised to the acquired customers? Where are the benefits of
the transactions to those customers that the Board believed — and said - would arise?

The more important question is: At what point will the Board stop believing what Hydro
One says, and start believing that Hydro One’s actions are more indicative of the real
truth?

SEC submits that it is no longer possible for the Board to believe that the customers in
acquired service territories “will be just fine”, and the Board can leave ratepayer
protection to future rate cases. They won’t be just fine. They will be victimized by being
“sold off” to an inefficient behemoth that cannot get its costs under control.

SEC submits that the Board has a mandate to protect ratepayers, and that the “no
harm” test should be interpreted as an expression of that mandate. The last three
acquisitions approved for Hydro One have now demonstrated conclusively that the
ratepayers are in fact going to be harmed by the transactions. Hydro One has provided
no evidence that this acquisition would be any different.

Therefore, SEC submits that approval for this transaction should be denied.

Further, SEC submits that the Board should make clear to Hydro One that, unless they
take significant steps to get their own costs and productivity under control, they should
not bother to come back to the Board for approval to acquire any more lower cost, more
productive LDCs.

Cost Savings

In this proceeding, Hydro One argues that the cost to serve the customers in Orillia will
go down as a result of the proposed transaction. This is summarized in the final

2
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arguments, where for example Hydro One says (at page 3):

“Hydro One has provided evidence that the ongoing OM&A cost savings
expected to result from the transaction are approximately $3.9 million
per year — a 60% reduction in OPDC'’s 2015 OM&A costs. Capital
expenditures are also expected to be reduced by roughly $0.6 million
per year.”

This is the same argument that Hydro One made in the Norfolk, Haldimand, and
Woodstock cases, and in each case the Board ultimately accepted the submissions of
Hydro One.

Those submissions turned out to be incorrect, just as SEC and, in two of the cases,
local residents, predicted would be the case. Now the ratepayers in those acquired
territories are being asked to pay the price.

And the price? A total increase in allocated costs of 54%, which is a 46% increase on a
per customer basis (about 5% per year). For the GS>50 class, such as the schools, it is
even worse: a 110% increase in allocated costs, or 94% per customer (about 9% per
year).

SEC notes that, in Exhibit A/2/2 of the EB-2017-0049 application, Hydro One says that,
aside from the directives given to it in EB-2013-0321 (its last rate case), “There are no
other outstanding OEB directives or undertakings from prior proceedings that are
relevant to this Application.”

This statement omits the Board directions in EB-2013-0087/96/98 (Norfolk), EB-2014-
0244 (Haldimand), and EB-2014-0213 (Woodstock). In each of those decisions, the
Board ordered Hydro One to file a comprehensive report showing how the costs to
serve the acquired customers had declined over time, and quantifying the savings from
the transaction. The report was to be filed “at such time as Hydro One applies for future
rates for the existing customers of” the acquired utility.

A summary of the results that should have been reported to the Board in EB-2017-0049
is contained in Appendix A to this Final Argument

The case of Woodstock is instructive, although the other two tell the same story. Hydro
One said that annual cost savings from the transaction would be at least $3 million per
year, or around $200 per customer. This would have represented a drop in cost per
customer of about 40%. Instead, costs from 2014 to the new 2022 cost allocation
model in EB-2017-0049 for the AU classes go up from $7.8 million to $12.4 million,
about 60%, and on a cost per customer basis they go up by $236 per customer, around
48%. No savings are in fact being delivered to the former customers of
Woodstock Hydro.
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For Norfolk and Haldimand, they were also promised cost savings, around $9 million
per annum, more than $200 per customer, but instead their cost per customer for the
AR and related classes go up from $565 to $824, a 46% increase. Total costs for those
customers go from $23.1 million in 2014 to $35.2 million in 2022, about 52%. No
savings are in fact being delivered to the former customers of either Norfolk
Power or Haldimand County Hydro.

To a reasonable observer, the $47.6 million of costs currently allocated to those 59,700
customers of three acquired distributors is at least $22 million too high (assuming a 2%
annual increase in costs, plus customer growth, less forecast cost savings from the
acquisitions). Instead of being $12 million lower because of the transactions, the costs
are $10 million higher. Hydro One’s evidence in those cases was wrong.

But, of course, the costs are not “too high”. This is Hydro One. Hydro One cannot
control its costs, and the fact that all of the forecast savings, and more, have dissipated
over the five years is not surprising.

Bottom line? There were no cost savings. There will be no cost savings for the
ratepayers in Orillia, either. Indeed, Hydro One proposes in this case to have ten years
to generate “savings” which, as here, will go in the wrong direction and end up with
even higher rate increases at the end of the line. Orillia ratepayers will simply be the
latest ones to be victimized by being handed over to Hydro One.

SEC submits that Hydro One has shown no credible evidence that it will be able to
generate any savings by acquiring Orillia Power. The only credible evidence the Board
has is that of the last three transactions: on the one hand, claims that paint a picture of
cost savings, and on the other hand, a reality that is huge cost increases.

It is therefore submitted that, on the evidence, the Board cannot conclude that there will
be cost savings from this proposed transaction. There will be cost increases. The “no
harm” test will not be met.

Specific Rate Impacts for Orillia Power Customers

In EB-2017-0049, Hydro One has proposed that the two new sets of rate classes,
Acquired Urban and Acquired General, apply to all acquisitions going forward. It is thus
possible to calculate, with a fair degree of accuracy, the rates that are being proposed
for the Orillia Power customers in 2027, when the deferral period is complete.

The 2016 distribution bills for average load customers in each of the three general
service classes are shown in SEC #5 in this proceeding: $324.33 for residential,
$988.19 for small commercial, and $11,438.49 for larger commercial, such as schools.
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Appendix A to this Final Argument shows the costs per customer in 2022 for each of the
same classes, as calculated from the evidence in EB-2017-0049. Assuming that costs
escalate from 2022 at only 2% a year after that (which would be a first for Hydro One),
the amount to be recovered from the average customer in each class in 2027 would be:
$494.34 for residential, $1,555.35 for small commercial, and $20,310.20 for larger
commercial. The increases in cost per customer for each class, and by implication the
increases in rates, are therefore the following:

Residential - 52.4%
Small commercial - 57.4%
Larger commercial - 77.6%

Of course, if Hydro One cost increases follow its normal pattern, these percentages
would be much higher.

To put that in perspective, the total value of the 1% rate reduction, the freeze for five
years, and the value of all “guaranteed” ESM savings, is about $14,000 over ten years
for a school at the average for the GS>50 class, 171 kW. Hydro One then proposes
that in 2027 it will increase that school’s rates by about $8,900 per year (or more), thus
recovering all of Hydro One’s accumulated largesse over the next 19 months. After
that, it will be all pain for the school: distribution bills significantly higher every year after
that, and going up at a rapid rate because they will be served by a utility that has
demonstrated its inability to control its costs.

Another way to look at that is the school saves $14,000 over ten years. Then it pays
Hydro One an incremental $100,000 or more for the next ten years. Not really the
greatest deal.

For a residential customer with a typical load in Orillia (736 kwh per month), the results
are not as bad. In the first ten years, the customer gets just under $400 of cumulative
savings. In the next ten years, the customer pays Hydro One an incremental $2,000.

For the small commercial customer at typical load (2,723 kwh per month) the results are
$1,200 of savings in the first ten years, then incremental payments to Hydro One in the
next ten years of more than $6,000.

The Board no longer has to guess at how much the ratepayers will be harmed from this
transaction. Hydro One has finally been forced to disclose its plans for future rates for
acquired customers, after resisting in all of the previous cases, and even in this one.
Now we know.

And it is not pretty. Everyone gets whacked, and whacked hard.
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SEC invites Hydro One, in its Reply Argument, to show where in its presentations to the
Town of Oirillia, or to Orillia residents, it disclosed the impacts of these future rate plans
that have now been revealed in EB-2017-0049. SEC believes that, if the Town of
Orillia had known how bad a deal this was for its residents, it could not have approved
this transaction. Who would, faced with a small benefit over ten years, followed by a
52% to 78% rate increase, forever?

Conclusion

Prior to seeing the EB-2017-0049 application, SEC planned to provide submissions in
this case focusing on the details of this Application. There are a lot of concerns about
the individual components of this proposal. However, those concerns only arise on the
assumption that the transaction will be approved, and the remaining issues thus relate
to the shape of that approval, rather than the “whether”.

That is no longer, in our submission, a tenable result under the Board’s mandate.

As with the last three transactions, there will be no cost savings. Costs will go up, as
they have already for 59,000 other acquired customers. Rates will go up, and go up a
lot.

These customers in Orillia will be harmed. This is no longer theory, or speculation.
There is no doubt. The Board can see it.

Therefore, in our submission, the “no harm” test has not been satisfied, and the Board
should deny approval of this transaction.

All of which is respectfully submitted.

Yours very truly,
JAY SHEPHERD P. C.
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cc:.  Wayne McNally, SEC (email)
Interested Parties
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EB-2016-0276

Hydro One Inc.

Orillia Power Distribution
Corporation

Hydro One Networks Inc.

Application for approval to purchase Orillia
Power Distribution Corporation

PROCEDURAL ORDER NO. 6

July 27, 2017

Hydro One Inc. (Hydro One) filed an application on October 11, 2016, under section
86(2)(b) of the Ontario Energy Board Act, 1998, S.0. 1998, c. 15, (Schedule B) (Act),
requesting approval to purchase all of the shares of Orillia Power Distribution
Corporation (Orillia Power). As part of the share purchase, Orillia Power and Hydro One
Networks Inc. (HONI) requested the OEB’s approval for related transactions/ proposals:

e Inclusion of a rate rider in Orillia Powers 2016 OEB approved rate
schedule, under section 78 of the Act, to give effect to a 1% reduction in
the 2016 base electricity delivery rates for residential and general service

classes until 2022

« Transfer of Orillia Power’s rate order to HONI, under section 18 of the Act
e Transfer of Orillia Power’s distribution system to HONI, under section 86(1)(a)

of the Act

e Cancellation of Orillia Power’s electricity distribution licence, under section 77(5)
of the Act, after the transfer of the distribution system to HONI is completed

« Amendment of HONI’s electricity distribution licence, under section 74 of the
Act, at the same time as Orillia Power’s licence is cancelled, authorizing HONI
to serve Orillia Power’s customers
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A Notice of Hearing was issued on November 7, 2016. In Procedural Order No.1, the
OEB approved the intervention requests of School Energy Coalition (SEC), the
Vulnerable Energy Consumers Coalition (VECC), the Consumers Council of Canada
(CCC), and Mr. Frank Kehoe. The OEB also determined that these intervenors are
eligible to apply for an award of costs in this proceeding under the OEB’s Practice
Direction on Cost Awards. In accordance with Procedural Order No. 2, these parties
filed interrogatories which were responded to by the applicants.

In Procedural Order No. 5, the OEB made provision for the filing of submissions and
reply submissions on the application. Submissions were filed by the parties on April
21, 2017 and reply submissions were filed by the applicants on May 5, 2017.

Having reviewed these submissions, the OEB has determined that the hearing of
this application will be adjourned until the OEB renders its decision on Hydro One’s
distribution rate application.! In making this decision, the OEB notes, in particular,
the following submissions.

OEB staff observed that the rates proposed for previously acquired utilities (Norfolk,
Haldimand, and Woodstock) in Hydro One’s distribution rate application suggest
large distribution rate increases for some customers of these acquired utilities once
the deferred rebasing period elapses.

SEC argued that approval for the proposed transaction should be denied stating that
the no harm test will not be met in this case. SEC submitted that Hydro One has
shown no credible evidence that it will be able to generate any savings by acquiring
Orillia Power and that there will be cost increases. SEC argued that there were no
cost savings for Norfolk, Haldimand and Woodstock, noting the rates proposed for
customers of these former utilities in Hydro One’s distribution rate application.

CCC submitted that Hydro One has provided no evidence in this proceeding to
support the argument that the transaction meets the no harm test. CCC referenced
Hydro One’s distribution rate application, stating that Hydro One has proposed a
new rate class for Norfolk, Haldimand and Woodstock that has the rates of the
customers in those areas rising significantly.

! OEB File No. EB-2017-0049

Procedural Order No. 6 2
July 27, 2017
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VECC submitted that it accepts that the application meets the no harm test with
respect to price although the benefits to Orillia Power customers are not as
significant as claimed. VECC argued that the no harm test with respect to price can
only be satisfied if the rates eventually charged to former Orillia Power customers
are reflective of Hydro One’s cost to serve them and submitted that the OEB should
set out this expectation as it has done with other consolidation applications by Hydro
One.

Hydro One responded to VECC'’s submissions stating that it is Hydro One’s intention
to apply rates to Orillia Power’s customers that reflect the cost of serving those
customers at that time. In response to SEC’s assertions, Hydro One stated that it
has provided evidence that the proposed transaction results in the lowering of cost
structures to operate the existing Orillia Power service territory. In its reply
submissions, Hydro One provided a cost structure analysis reflecting that the cost
structures of Norfolk, Haldimand and Woodstock are lower than they would have
been absent the consolidation transactions. Hydro One argued that the evidence
provided in its distribution rate application shows that costs have declined consistent
with the projections made in the consolidation application for each of the three
acquired distributors.

Hydro One submitted that SEC has confused lower cost structures, which it states
are used to test the validity of a merger or acquisition application, with allocated
costs used for rate setting.

Hydro One also submitted that the matter of how those costs are then allocated to
rate classes is outside a merger or acquisition application and that it has based its
rate application on a cost allocation model consistent with the OEB’s principles and
it will defend that allocation in that hearing.

Orillia Power argued that the evidence filed in this case supports a finding that
efficiencies will be gained and lower costs will be realised as a result of the
proposed acquisition and that any reference to Hydro One’s rate application is
irrelevant to the issues before the OEB in this application. Orillia Power submitted
that this acquisition is an illustration of the types of ratepayer benefits envisioned by
the Ontario Distribution Sector Review Panel in its report on the benefits of
distributor company consolidations.

Procedural Order No. 6 3
July 27, 2017
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The OEB considers certain evidence recently filed in Hydro One’s distribution rate
application to be relevant to this proceeding.

The OEB granted its approval for Hydro One’s acquisitions of Norfolk, Haldimand
and Woodstock in recognition of evidence that Hydro One could serve the acquired
entities at a lower cost. In granting those approvals the OEB established a clear
expectation that the future rates for the customers of those acquired service areas
would be reflective of the lower costs.?

Intervenors in this hearing have raised concerns with Hydro One’s rate proposals
and revenue requirements for those acquired service areas contained in its
distribution rate application. Hydro One has responded that the evidence in its
application for distribution rates indicates that it has served the acquired service
areas at a lower cost as it had projected in its acquisition applications. Hydro One
submitted that its rate making proposals are based on a cost allocation model
consistent with the OEB’s principles and it will defend its allocation proposals in that
hearing.

Hydro One’s cost allocation proposals result in significant rate increases for certain
customers within the acquired utility customer grouping.® It is not apparent to the
OEB that Hydro One’s cost allocation proposal responds positively to the
expectation that the future rates for the customers of those acquired service areas
would be reflective of the lower costs.

The OEB has determined that Hydro One should defend its cost allocation proposal
in its distribution rate application prior to the OEB determining if the Orillia
acquisition is likely to cause harm to any of its current customers. The OEB’s
determinations in the Hydro One rate case will be determinative of how customers
impacted by acquisitions are to be treated.

In its submission, Orillia Power refers to the Report of the Ontario Distribution Sector
Review Panel and how this acquisition is illustrative of the benefits of consolidation.

% Hydro One/Norfolk Decision — EB-2013-0196/EB-2013-0187/EB-2013-0198, p. 19 — “...., it is the Board’s expectation that when HONI makes its
application for rate rebasing, it will propose customer classes for NPDI customers that reflect the costs of serving those customers.”; Hydro
One/Haldimand Decision — EB-2014-0244, p. 4 — “The OEB has accepted the evidence that the cost to serve Haldimand on a go forward basis
will be lower. The OEB expects that the lower service costs will lead to relatively lower rates.”; Hydro One/Woodstock Decision — EB-2014-
0213, p.9 — “The OEB accepts Hydro One’s evidence concerning the cost drivers that are likely to result in savings being achieved. Hydro One’s
evidence is that rates will be determined based on the costs to service Woodstock customers.”

* Hydro One application — EB-2017-0049 — Exh.H1/T1/Sch.2

Procedural Order No. 6 4
July 27, 2017
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The OEB recognises the economies of scale that consolidation can provide. This
recognition is embedded in its stated policies on mergers, acquisitions,
amalgamations and divestitures.* The application of the OEB’s no harm test ensures
that consolidations occur with due consideration to the directly impacted customers.
This is particularly important in cases involving Hydro One given its spectrum of
density related cost structures.

Therefore, this hearing is adjourned until a decision in Hydro One’s distribution rate
application has been rendered.

The OEB is making provision for the consideration of intervenor costs for the period
up to and including final submissions for this phase of the proceeding.

The OEB considers it is necessary to make provision for the following matters related to
this proceeding.
THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The application by Hydro One Inc. for approval to purchase Orillia Power
Distribution Corporation will be held in abeyance until further notice.

2. Intervenors eligible for cost awards shall file with the OEB and forward to Hydro
One Inc. their respective cost claims for the period up to and including the filing of
final submissions for this phase of the proceeding by August 10, 2017.

3. Hydro One Inc. shall file with the OEB and forward to intervenors any objections to
the claimed costs by August 21, 2017.

4. Intervenors shall file with the OEB and forward to Hydro One Inc. any responses to
any objections for costs claimed by August 28, 2017.

5. Hydro One Inc. shall pay the OEB’s costs incidental to this proceeding upon receipt
of the OEB’s invoice.

* OEB Handbook to Electricity Distributor and Transmitter Consolidations issued January 19, 2016
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All filings to the OEB must quote the file number, EB-2016-0276, be made in searchable/
unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be filed at
the OEB’s address provided below. Filings must clearly state the sender’'s name, postal
address and telephone number, fax number and e-mail address. Parties must use the
document naming conventions and document submission standards outlined in the
RESS Document Guideline found at https://www.oeb.ca/industry. If the web portal is not
available parties may email their documents to the address below. Those who do not
have internet access are required to submit all filings on a CD in PDF format, along with
two paper copies. Those who do not have computer access are required to file 7 paper
copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

With respect to distribution lists for all electronic correspondence and materials related
to this proceeding, parties must include the Case Manager, Judith Fernandes at
judith.fernandes@oeb.ca.

ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, July 27, 2017
ONTARIO ENERGY BOARD
Original signed by

Kirsten Walli
Board Secretary
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1 INTRODUCTION AND SUMMARY

This is a Decision of the Ontario Energy Board (OEB) in response to filings by each of
Hydro One Inc. (Hydro One) and Orillia Power Distribution Corporation (Orillia Power) of
a notice of motion to review and vary the OEB’s Procedural Order No. 6 issued in Hydro
One’s application for approval to acquire Orillia Power.!

On September 27, 2016, Hydro One filed an application (MAAD application) requesting
the OEB'’s approval to purchase all of the shares of Orillia Power. As part of the share
purchase, Hydro One proposed that the 2016 base electricity delivery rates of Orillia
Power’s residential and general service classes be reduced by 1% and kept frozen at
this level until 2022. Hydro One and Orillia Power also requested approval to: (a)
transfer Orillia Power’s rate order to Hydro One; (b) transfer Orillia Power’s distribution
system to Hydro One; (c) cancel Orillia Power’s electricity distributor licence; and (d)
amend Hydro One’s electricity distributor licence. The OEB assigned the application file
number EB-2016-0276.

In Procedural Order No. 5 issued in the MAAD application, the OEB made provision for
the filing of submissions and reply submissions. OEB staff observed in its submission
that the rates proposed for previously acquired utilities (Norfolk, Haldimand, and
Woodstock) in Hydro One’s distribution rate application?, filed March 31, 2017, suggest
large distribution rate increases for some customers of these acquired utilities once the
deferred rebasing period elapses. Some intervenors in the MAAD application raised
concerns with Hydro One’s rate proposals and revenue requirements for those acquired
service areas contained in its distribution rate application, submitting that it is not clear
the no harm test has been met.

Hydro One submitted that its rate making proposals are based on a cost allocation
model consistent with the OEB’s principles and that it would defend its allocation
proposals in its distribution rate application. Hydro One further argued that its
distribution rate application is for the period 2018 to 2022 and it includes no rate
proposals for Orillia Power’s customers. In the MAAD application, Hydro One proposes
to freeze Orillia Power customers’ rates for 10 years, beyond the effective dates
proposed in Hydro One’s current distribution rate application. Orillia Power argued that
the evidence filed supports a finding that efficiencies will be gained and lower costs will
be realized as a result of the proposed acquisition.

1 EB-2016-0276 - Application by Hydro One Inc. and Orillia Power Distribution Corporation For Approval
of Share Acquisition and Related Transactions
2 EB-2017-0049
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The OEB issued Procedural Order No. 6 (Procedural Order) in the MAAD proceeding
on July 27, 2017, in which it determined that the hearing of the MAAD application would
be adjourned until the OEB rendered its decision on Hydro One’s distribution rate
application. The OEB found that Hydro One should defend its cost allocation proposal in
the rate application prior to the OEB determining if the Orillia Power acquisition is likely
to cause harm to any of its current customers.

Hydro One and Oirillia Power each filed a Notice of Motion for a review and variance of
the Procedural Order on August 14, 2017 and August 16, 2017, respectively.

Rule 42.01 of the OEB’s Rules of Practice and Procedure (Rules) states that all motions
brought under Rule 40.01 shall set out the grounds for the motion that raise a question
as to the correctness of the order or decision.

The OEB’s Rules state that the OEB may determine a threshold question of whether the
matter should be reviewed before conducting any review of the merits of the motion.
The OEB must ensure that the motion is not merely a request for a reconsideration of
the original application. A full explanation of the application of the threshold test is set
out in chapter 3 of this Decision.

The OEB has determined that the threshold test has been met for the reasons
set out in this Decision. The OEB grants the motions and refers this matter back
to the panel on the MAAD application for re-consideration.

Decision and Order 2
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2 THE PROCESS

The OEB issued a Notice of Hearing and Procedural Order No.1 on October 24, 2017
confirming that it would hear the motions filed by Hydro One and Orillia Power together.

The OEB adopted all intervenors to the MAAD proceeding. The only intervenor to
participate in the motion proceeding was the School Energy Coalition (SEC). Mr. Kehoe,
an intervenor in the MAAD proceeding, filed a submission opposing the acquisition of
Orillia Power by Hydro One, but did not make a submission on the motion being heard
in this proceeding.

The OEB provided an opportunity for cross-examination of new materials filed with the
motions and also made provision for written submissions on both the threshold and the
merits of the motions.

OEB staff and SEC cross-examined the new material filed with the motions on
November 10, 2017. OEB staff filed its submissions on November 24, 2017 and SEC
filed its submissions on November 27, 2017. Hydro One and Orillia Power filed their
reply arguments on December 13, 2017.

Decision and Order 3
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3 MOTIONS TO REVIEW

3.1 The OEB’s Rules of Practice and Procedure

Rule 42.01(a) of the OEB’s Rules provides the grounds upon which a motion may be
raised with the OEB:

Every notice of a motion made under Rule 40.01, in addition to the
requirements under Rule 8.02, shall:

(@) setout the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:

(i) error in fact;

(i) change in circumstances;

(iif) new facts that have arisen,;

(iv) facts that were not previously placed in evidence in the
proceeding and could not have been discovered by reasonable
diligence at the time.

Rule 43.01 of the Rules states:

In respect of a motion brought under Rule 40.01, the Board may
determine, with or without a hearing, a threshold question of whether the
matter should be reviewed before conducting any review on the merits.

3.2 The Threshold Test

In the Motions to Review the Natural Gas Electricity Interface Review Decision?, the
OEB found:

Therefore, the grounds must “raise a question as to the correctness of the
order or decision”. In the panel’'s view, the purpose of the threshold test is
to determine whether the grounds raise such a question. This panel must
also decide whether there is enough substance to the issues raised such
that a review based on those issues could result in the Board deciding that
the decision should be varied, cancelled or suspended.

3 EB-2006-0322/0338/0340, May 22, 2007
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With respect to the question of the correctness of the decision, the Board
agrees with the parties who argued that there must be an identifiable error
in the decision and that a review is not an opportunity for a party to
reargue the case.

In demonstrating that there is an error, the applicant must be able to show
that the findings are contrary to the evidence that was before the panel,
that the panel failed to address a material issue, that the panel made
inconsistent findings, or something of a similar nature. It is not enough to
argue that conflicting evidence should have been interpreted differently.

The applicant must also be able to demonstrate that the alleged error is
material and relevant to the outcome of the decision, and that if the error is
corrected, the reviewing panel would change the outcome of the decision.

In the Board’s view, a motion to review cannot succeed in varying the
outcome of the decision if the moving party cannot satisfy these tests, and
in that case, there would be no useful purpose in proceeding with the
motion to review.

The OEB has adopted these findings in its consideration of the threshold question on
many occasions over the past several years and does so again in consideration of
arguments on the threshold question in these motions.

Decision and Order 5
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4 POSITIONS OF PARTIES

In their motions, Hydro One and Orillia Power submitted that the evidence and record in
the rate application is not relevant to the MAAD application and will not inform the
analysis and determination of the OEB’s no harm test for the proposed share acquisition
transaction. Hydro One and Orillia Power also submitted that the issuance of the
Procedural Order without giving the applicants an opportunity to make submissions was
procedurally unfair.

Orillia Power submitted that the adjournment of the MAAD application until the OEB
renders a decision in the rate application causes undue delay and prejudice to Orillia
Power. As part of its motion, Orillia Power filed new evidence regarding operational
problems that have arisen as a result of the adjournment. As part of its motion, Hydro
One filed new information providing a 10-year customer rate outlook comparing the
Orillia Power status quo rates to the rate benefit to customers if the MAAD application is
approved.

SEC argued that the motions put forward by Hydro One and Orillia Power should be
denied on the basis that they fail to meet the threshold test.

SEC submitted that while the applicants have argued that they did not have a chance to
argue the relevance and substance of the rate application, they could have provided
arguments on how the rates proceeding evidence should be interpreted if it was found
to be relevant. SEC argued that the operational consequences claimed by Orillia Power
only arise because Orillia Power wrongly assumed that the MAAD application would be
approved and did not have a backup plan in place if the OEB did not approve the
application.

SEC also argued that the OEB’s adjournment decision is only wrong if there is an error
of law or if there is a manifest error of interpretation, neither of which, in its view, is
applicable in this case. SEC submitted that the use of the evidence in the rate
proceeding in the MAAD proceeding is part of an area of law relating to “similar fact
evidence”, i.e. evidence which might be probative in determining in the MAAD
proceeding whether the Orillia Power customers will be harmed.

SEC submitted that if the OEB finds the threshold test is met with respect to the issue of
relevance of the rate proceeding evidence, the OEB is still required to meet its objective
with respect to price protection and suggested the following options:

e Accept the procedural solution determined by the OEB panel in the MAAD
proceeding and therefore deny the motions; or

Decision and Order 6
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e Allow the Motions and remit the matter back to the OEB panel in the MAAD
proceeding to hear evidence on how they can protect Orillia Power customers
with respect to prices.

SEC further submitted that, if the OEB finds the threshold test is met with respect to
operational consequences, that in balancing the consequences of additional delay with
the protection of Orillia Power customers with respect to prices, the latter should prevail.

OEB staff argued that it is not entirely correct to say that the moving parties had no
opportunity to address the relevance of the rate proceeding in the MAAD proceeding as
this was raised by SEC in its final submissions and responded to by Hydro One in its
reply argument. However, OEB staff also submitted that the information presented with
the motions was not all available to the OEB when the Procedural Order was issued
and that it is at least potentially relevant to that decision. OEB staff noted the
applicants’ arguments relating to the “right to be heard” on the adjournment issue and
the resultant material impacts on the applicants, and submitted that under such
circumstances parties should have the opportunity to make submissions on all issues
that could impact them materially.

OEB staff submitted that the threshold test has been passed and that the OEB should
consider the motions filed on their merits.

OEB staff submitted that the motions should be granted in part, stating that any
information from the rate application is not directly relevant to the MAAD application.
OEB staff submitted that the rate application contains no information on Orillia Power,
regarding what rates or overall cost structures will be. While the rate case may be
indicative of Hydro One’s overall strategy with respect to acquired utilities, OEB staff
noted that Hydro One may well have different plans for Orillia Power, and the relevance
of the information from the rate application will be largely speculative. OEB staff
submitted that the assessment of no harm in a consolidation application should include
a consideration of whether the underlying cost structures are sustainable and beneficial
beyond the proposed 10-year deferral period.

OEB staff suggested that the adjournment is not the optimal course as a lengthy delay
may impose operational challenges for Orillia Power and that the decision on Hydro
One’s five-year rate application is unlikely to provide the information that is required.

OEB staff submitted that the matter should be referred back to the panel on the MAAD
application and suggested that, if the panel believes more or better information is
required, the panel should re-open the record and require the production of that
information.

Decision and Order 7
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In reply arguments, Hydro One and Orillia Power submitted that the threshold test is
met reiterating the grounds set out in their motions, namely the irrelevance of the rate
proceeding evidence and procedural unfairness arising from the adjournment of the
MAAD application. The moving parties argued that the OEB brought rate-setting into
the scope of the MAAD application, which is inconsistent with OEB policies and past
decisions, and made findings contrary to the evidence that was before the panel,
thereby making an identifiable and material error of law or fact.

The moving parties also submitted, in final arguments, that in issuing the Procedural
Order which effectively stayed the MAAD application, the OEB erred because the
threshold test for a stay of proceedings under the Statutory Powers and Procedures Act,
1990 was not met and that the OEB’s decision causes prejudice to Orillia Power.

Decision and Order 8
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5 DECISION ON THE MOTIONS

The OEB finds that the threshold test has been met, and that the motions succeed on
their merits.

The OEB'’s findings are based on its consideration of the following aspects. The first
relates to the aspect of procedural fairness. In the OEB’s view, the moving parties did
not have the opportunity to thoroughly explore the relevance of the distribution rate
application to the MAAD application before the Procedural Order was issued,
particularly considering that the rate application was not filed until after the discovery
process for the MAAD application was completed. The second aspect relates to new
information filed as part of Orillia Power’s motion regarding the potential impact of a
lengthy delay in the MAAD application that was not available when the Procedural
Order was issued. These reasons apply to both the threshold and the merits.

The OEB grants the motions and refers this matter back to the panel on the MAAD
application for re-consideration. The OEB has determined that the panel in the MAAD
proceeding is in the best position to continue hearing the MAAD application and to re-
open the record if it becomes necessary to seek additional information or clarification in
areas that are within the scope of the MAAD proceeding. These areas could include
issues raised herein in the submissions of the moving and responding parties such as:

e whether the outcome of the rate application involving the acquisition of other
distributors will provide relevant information about the effect of the acquisition on
customers of Orillia Power

e the overall cost structures following the deferral period and their effect on the
customers of the acquired utility

e the significance of a delay in the determination of the MAAD application balanced
against the evidence that may be obtained as a result of such delay

This panel of the OEB is not determining the merits of the MAAD application. Any
issues on the merits of the MAAD application and the conduct of that proceeding raised
in the submissions of the moving or responding parties herein are referred back to the
panel in the MAAD proceeding for its consideration.
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6 ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The motions filed by Hydro One Inc. and Orillia Power Distribution Corporation are
granted and refers this matter back to the panel on the EB-2016-0276 proceeding for
re-consideration.

2. SEC shall file with the OEB and serve on Hydro One Inc. and Orillia Power
Distribution Corporation, its cost claim within 7 days from the date of issuance of this
Decision.

3. Hydro One Inc. and Oirillia Power Distribution Corporation shall file with the OEB and
serve on SEC any objections to the claimed costs within 14 days from the date of
issuance of this Decision.

4. SEC shall file with the OEB and serve on the Hydro One Inc. and Orillia Power
Distribution Corporation any responses to any objections for cost claims within 21
days of the date of issuance of this Decision.

5. Hydro One Inc. and Oirillia Power Distribution Corporation shall pay the OEB’s costs
incidental to this proceeding upon receipt of the OEB'’s invoice.

All filings to the OEB must quote the file number, EB-2017-0320, be made in
searchable/ unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be filed
at the OEB’s address provided below. Filings must clearly state the sender’'s name,
postal address and telephone number, fax number and e-mail address. Parties must
use the document naming conventions and document submission standards outlined in
the RESS Document Guideline found at http://www.oeb.ca/industry. If the web portal is
not available parties may email their documents to the address below. Those who do
not have internet access are required to submit all filings on a CD in PDF format, along
with two paper copies. Those who do not have computer access are required to file 7
paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.
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DATED at Toronto January 4, 2018

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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Hydro One Inc.

Orillia Power Distribution
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Application for approval to purchase Orillia
Power Distribution Corporation

PROCEDURAL ORDER NO. 7
February 5, 2018

On October 11, 2016, Hydro One Inc. (Hydro One) filed an application (MAAD
application) with the Ontario Energy Board (OEB) requesting approval to purchase all of
the shares of Orillia Power Distribution Corporation (Orillia Power). As part of the share
purchase, Hydro One proposed that the 2016 base electricity delivery rates of Orillia
Power’s residential and general service classes be reduced by 1% and kept frozen at
this level until 2022. Orillia Power and Hydro One also requested approval to: (a)
transfer Orillia Power’s rate order to Hydro One; (b) transfer Orillia Power’s distribution
system to Hydro One; (c) cancel Orillia Power’s electricity distributor licence; and (d)
amend Hydro One’s electricity distributor licence.

In Procedural Order No. 5, the OEB made provision for the filing of submissions and
reply submissions on the MAAD application. Having reviewed these submissions, the
OEB issued Procedural Order No. 6 in which it determined that the hearing of the
MAAD application would be adjourned until the OEB rendered its decision on Hydro
One’s distribution rate application.!

Hydro One and Orillia Power each filed a Notice of Motion requesting for a review
and variance of Procedural Order No. 6. In a decision? (Motions Decision) issued on
January 4, 2018, the OEB granted the motions and referred the matter back to the

1 EB-2017-0049
2 EB-2017-0320
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OEB panel on the MAAD application for re-consideration. The panel on the Motions
proceeding stated that the panel in the MAAD proceeding is in the best position to
continue hearing the MAAD application and to re-open the record if it becomes
necessary to seek additional information or clarification in areas that are within the
scope of the MAAD proceeding.

The Motions Decision indicated that these areas could include issues raised in the
submissions of the moving and responding parties in the Motions proceeding such
as:

e whether the outcome of the rate application involving the acquisition of other
distributors will provide relevant information about the effect of the acquisition on
customers of Orillia Power

e the overall cost structures following the deferral period and their effect on the
customers of the acquired utility

e the significance of a delay in the determination of the MAAD application balanced
against the evidence that may be obtained as a result of such delay

The OEB panel on the MAAD application originally adjourned the MAAD proceeding
due to its observation of evidence filed by Hydro One in its distribution rate
application pertaining to proposed rates for certain customers that were recently
acquired by Hydro One.

The Handbook to Electricity Distributor and Transmitter Consolidations issued on
January 19, 2016, states the following on page 7:

“In reviewing a transaction the OEB must consider the long term effect of the consolidation on
customers and the financial sustainability of the sector.

To demonstrate “no harm”, applicants must show that there is a reasonable expectation based
on underlying cost structures that the costs to serve acquired customers following a
consolidation will be no higher than they otherwise would have been.”

The OEB panel had determined that it would wait to be informed by the OEB
determination on Hydro One’s proposed rates in its distribution rate application prior
to determining if the acquisition of Orillia Power would result in harm to its customers.

In response to the Motions Decision, the OEB has determined that it will re-open the
record of the MAAD application as it wishes to receive further material, in the form of
evidence or submissions from Hydro One on what it expects the overall cost

Procedural Order No. 7 2
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structures to be following the deferred rebasing period and the impact on Orillia
Power customers. The OEB will determine whether or not a further discovery process
is required prior to establishing a schedule for submissions from OEB staff and
intervenors and reply argument from Hydro One upon review of Hydro One’s filing of
evidence or submissions.

The OEB considers it is necessary to make provision for the following matters related to
this proceeding.

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. Hydro One Inc. shall file evidence or submissions on its expectations of the overall
cost structures following the deferred rebasing period and the effect on Orillia Power
customers by February 15, 2018. The evidence or submissions shall be filed with
the OEB and copied to all parties.

All filings to the OEB must quote the file number, EB-2016-0276, be made in searchable/
unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.oeb.ca/eservice/. Two paper copies must also be filed at the OEB’s
address provided below. Filings must clearly state the sender’'s name, postal address and
telephone number, fax number and e-mail address. Parties must use the document
naming conventions and document submission standards outlined in the RESS Document
Guideline found at http://www.oeb.ca/OEB/Industry. If the web portal is not available
parties may email their documents to the address below. Those who do not have internet
access are required to submit all filings on a CD in PDF format, along with two paper
copies. Those who do not have computer access are required to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

With respect to distribution lists for all electronic correspondence and materials related
to this proceeding, parties must include the Case Manager, Judith Fernandes at
judith.fernandes@oeb.ca and OEB Counsel, Michael Millar at michael.millar@oeb.ca.
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ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, February 5, 2018
ONTARIO ENERGY BOARD
Original signed by

Kirsten Walli
Board Secretary
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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.0O. 1998, c. 15,
Schedule B (the “Act”);

AND IN THE MATTER OF an application made by Hydro One Inc. for leave
to purchase all of the issued and outstanding shares of Orillia Power Distribution
Corporation, made pursuant to section 86(2)(b) of the Act;

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation seeking to include a rate rider in the 2016 Board approved rate
schedules of Orillia Power Distribution Corporation to give effect to a 1%
reduction relative to 2016 base distribution delivery rates (exclusive of rate
riders), made pursuant to section 78 of the Act;

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation for leave to transfer its distribution system to Hydro One Networks
Inc., made pursuant to section 86(1)(a) of the Act;

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation for leave to transfer its rate order to Hydro One Networks Inc., made
pursuant to section 18 of the Act;

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation seeking cancellation of its distribution licence, made pursuant to
section 77(5) of the Act;

AND IN THE MATTER OF an application made by Hydro One Networks Inc.
seeking an order to amend its distribution licence, made pursuant to section 74 of
the Act, to serve the customers of the former Orillia Power Distribution
Corporation;

AND IN THE MATTER OF Rule 40 of the Rules of Practice and Procedure of
the Ontario Energy Board.

AFFIDAVIT OF JOANNE RICHARDSON

I, Joanne Richardson, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY:

25438493.9
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1. I am the Director of Major Projects and Partnerships in the Regulatory Affairs
department at Hydro One Networks Inc. (“Hydro One”) and, as such, have knowledge of the

matters contained in this affidavit.

2. As the Director of Major Projects and Partnerships, my responsibilities include review
and approval for the filing of Hydro One’s facilities applications to both the Ontario Energy
Board (“OEB”) and the National Energy Board (“NEB”). These include Leave to Construct,
Service Area Amendments and MAAD applications, amongst others. | have been responsible
for regulatory filings as they relate to Hydro One’s application for leave to acquire the shares of
Orillia Power Distribution Corporation (“Orillia Power”), including both the motion to which
this affidavit relates and the motion in EB-2017-0320.

Underlying Cost Structure for Operating in Orillia Power’s Service Territory

3. To consider the underlying cost structure for providing distribution service to the existing
Orillia Power service territory beyond the 10-year deferral period proposed in EB-2016-0276,
Hydro One calculated, for the 11th year following the planned closing date for the proposed
transaction (“Year 117), (i) the estimated revenue requirement for Orillia Power in the
circumstances where the proposed transaction is not approved and the system continues to be
owned and operated by Orillia Power, and (ii) the estimated revenue requirement, based on the
residual cost to serve this territory, after accounting for the synergies and efficiency gains that
are anticipated during the deferral period under the proposed transaction.

4. The estimated revenue requirement for Orillia Power in the circumstances where the
proposed transaction is not approved and the system continues to be owned and operated by
Orillia Power (the “Orillia Power Status Quo™), is based on a forecast of Orillia Power’s OM&A
costs and Rate Base in Year 11, based on the existing expenditures provided in Table 1 of
Exhibit A, Tab 2, Schedule 1, and using Orillia Power’s 2016 Audited Financial Statements as a
starting point for net fixed assets. Year 11 OM&A and capital expenditures are calculated by
inflating the Year 10 forecast by 1%. Further details on the assumptions used to calculate these
numbers are found in Exhibit ‘A’. Hydro One determined Orillia Power’s Year 11 revenue
requirement under the Orillia Power Cost to Serve Status Quo scenario to be approximately
$11.8M.
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Table 1 - Orillia Power Status Quo Scenario

Year 11 Estimated Revenue Requirement ($000)

OM&A 5,819
Depreciation 1,514
Cost of Capital — Debt Interest 1,889
Cost of Capital — Equity Return 1,894
Tax 682
Revenue Requirement 11,798

EB-2016-0276

The estimated revenue requirement that is the residual cost to serve this territory after

accounting for the synergies and efficiency gains by Hydro One anticipated during the deferral

period (the “Residual Cost to Serve”), is based on the Hydro One forecast costs also provided in
Table 1 of Exhibit A, Tab 2, Schedule 1. Year 11 OM&A and capital expenditures are calculated
by inflating the Year 10 forecast by 1%. Further details on the assumptions used to calculate

these numbers are found in Exhibit “‘A’. As set out in Table 2, below, the Year 11 revenue

requirement for serving the Orillia Power service territory, under the Residual Cost to Serve

scenario, is calculated to be approximately $6.8M.

6.

Table 2 - Residual Cost to Serve Scenario

Year 11 Estimated Revenue Requirement ($000)

OM&A 1,926
Depreciation 1,383
Cost of Capital — Debt Interest 1,201
Cost of Capital — Equity Return 1,718
Tax 620
Revenue Requirement 6,848

Based on the foregoing Orillia Power Status Quo revenue requirement and the Residual

Cost to Serve after accounting for the synergies and efficiency gains, the Residual Cost to Serve
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would be approximately $5.0M lower in Year 11 following the transaction than under the Orillia
Power Status Quo scenario. This difference reflects the elimination of functions, resources and
assets that are currently used to serve that service territory and which, for example, due to
duplication, would no longer be needed to provide service. Examples of duplicated services
include executive leadership, billing systems, system control staff/facilities and operations
facilities that are specifically and solely dedicated to serving the Orillia Power service territory.

7. Orillia Power is currently an embedded distribution customer of Hydro One.
Consequently, in addition to being charged base distribution rates that reflect Orillia Power’s
revenue requirement, Orillia Power’s customers are also charged a Low Voltage (LV) charge on
their monthly bills. The LV charge, which is approved by the OEB, reflects the charges incurred
by Orillia Power for relying on Hydro One’s upstream distribution assets to serve its customers.
In 2017, Orillia Power’s LV charges, payable to Hydro One, were approximately $0.7M.
Although LV charges represent a real cost to Orillia Power customers under the Orillia Power
Status Quo scenario and reflect costs incurred in providing distribution service to Orillia Power,
LV charges are not part of Orillia Power’s approved revenue requirement, or the estimated
revenue requirement as set out in Table 1 above. Following rate harmonization, customers in the
Orillia Power service area would no longer incur LV charges on their monthly bills. Rather, the
ongoing upstream distribution costs necessary to provide service to the Orillia Power service
area would be accounted for within the revenue requirement underlying the new distribution
rates proposed by Hydro One for the Orillia Power service area following harmonization. This
would be accomplished by allocating that portion of the upstream shared distribution costs to the

former Orillia Power customers in addition to the Table 2 Residual Costs.

8. If the transaction is approved, the underlying cost structure for serving the Orillia Power
service territory will be reduced by an estimated $5.0M to a residual revenue requirement of
$6.8M. The $6.8M residual revenue requirement does not reflect Orillia customers paying any
share of the costs for services that Hydro One would be providing to Orillia customers, which
services are already provided to and paid for through rates by Hydro One’s existing customer
base. Hydro One considers the costs of the functions, resources and assets used to provide such
services to be its “Shared Costs”. More particularly, Hydro One’s Shared Costs reflect (i) asset

related costs such as upstream distribution facilities used by former Orillia Power customers (i.e.
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costs formerly captured under LV charges); (ii) shared facilities used to provide operations and
maintenance services (i.e. service centres and maintenance yards), billing and IT system costs,
and other miscellaneous general plant; and (iii) OM&A costs associated with shared services,
such as planning, finance, regulatory, human resources, information technology, customer

services and corporate communications.

9. Upon harmonizing rates for customers in the Orillia Power service territory with Hydro
One’s rates for its existing customer base, following the 10-year deferral period, the underlying
cost structure would not change - the synergies and efficiencies realized during the 10-year
deferral period would continue to have a mitigating effect on rates for customers in the Orillia
Power service territory. However, through rate harmonization following the 10-year deferral
period, Hydro One would have an opportunity to begin allocating a portion of its Shared Costs to
customers in the Orillia Power service territory. At that time, the prior Status Quo cost structures
will have been reduced through synergies and efficiencies of the proposed consolidation. Given
that those customers will receive benefits from the functions, resources and assets that are carried
out or held centrally by Hydro One, it will be appropriate for those customers to bear
responsibility for some of the Shared Costs. The manner in which Shared Costs will be
allocated, and the amount that will ultimately be borne by customers in the Orillia Power service
territory following the deferral period, will be matters for the OEB to consider and determine at
such time that Hydro One proposes a rate structure and rate harmonization plan as part of its

rebasing application following the 10-year deferral period.

10. At that time, Hydro One would determine the quantum of its Shared Costs, an appropriate
methodology for allocating those Shared Costs among all of its customer groups, including its
distribution customers in the Orillia Power service territory, and propose what it then believes to
be an appropriate allocation of the Shared Costs to serve the customers in the (then former)

Orillia Power service territory.

11. There are a number of factors that are likely to be taken into consideration at that time,
both by Hydro One in developing its proposed methodology and by the panel of the OEB in
considering that proposal and making a final determination on that methodology and the amount

of Shared Costs to be included in rates for customers in the former Orillia Power service

25438493.9



EB-2016-0276

territory. In particular, consideration would likely be given to factors such as the impact on rates
for customers in the former Orillia Power service territory, the impact on rates for Hydro One’s
other customers, the OEB’s cost allocation policies and preferred cost allocation practices at the

time, as well as general principles of rate making.
Proposed Methodology for Allocating Costs After Deferral Period

12.  Based on the foregoing and given the OEB’s Decision and Order in EB-2016-0276
regarding the need for the cost allocation methodology following the deferral period to take a
longer term view of underlying cost structures, Hydro One proposes that if the transaction is
approved, then, in the harmonization and rebasing application following the deferral period,
Hydro One would commit to seeking approval to allocate Shared Costs to the acquired customers
in the former Orillia Power service territory in an amount less than the difference between (a) the
Residual Cost to Serve Scenario, and (b) the Year 11 revenue requirement under the Orillia
Power Status Quo scenario plus Year 11 LV charges. For instance, if the Year 11 LV charges
are $0.8M and the Year 11 revenue requirement under the Orillia Power Status Quo scenario is
$11.8M, for a total of $12.6M, then, given the revenue requirement under the Residual Cost to
Serve scenario of $6.8M, Hydro One would allocate Shared Costs to the acquired customers up
to a maximum of $5.8M. This would ensure that the acquired Orillia Power customers would
pay rates based on the residual cost for Hydro One to serve them (thereby causing ‘no harm’ to
Hydro One’s legacy customers), while also ensuring that the acquired Orillia Power customers
are paying no more than they would have paid in the absence of the transaction (thereby causing

‘no harm’ to the former Orillia Power customers).

13.  Anillustrative example of how this could be implemented is presented in Table 3, below.
Though it will be up to Hydro One to propose (and the OEB to approve) an allocation of Shared
Costs that Hydro One considers to be appropriate at such time that it files the harmonization and
rebasing application following the deferral period, this illustrative example is based upon Hydro
One splitting the transaction savings of $5.0M between former Orillia Power customers and
Hydro One legacy customers on a 50:50 basis.
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Table 3 - Illustrative Example of Potential Allocation of Shared Costs ($000s)

Revenue Requirement — Orillia Power Status Quo 11,798
Estimated LV Charges® — Orillia Power Status Quo 800
Total Cost to Serve — Orillia Power Status Quo 12,598
Revenue Requirement — Residual Cost to Serve Former Orillia Power 6,848
Estimated Revenue Requirement for Providing LV Services' to Former 800
Orillia Power

Transaction Savings to Hydro One Customers 4,950
50% of Transaction Savings (Based on Example of 50:50 Sharing Between 2,475
Former Orillia Power and Hydro One Legacy Customers)

Total New Revenue Requirement to Serve Former Orillia Power Service 10,123
Territory for Rate Making Purposes

Reduction in Shared Costs Allocated to Hydro One Legacy Customers. 2,475

1'Year 11 LV charges would reflect Hydro One’s costs of providing host distributor services.

14. In the illustrative example in Table 3, Hydro One would, in Year 11, propose to establish
rates for customers in the former Orillia Power service territory that reflect a revenue
requirement of $10.1M. For years subsequent to Year 11, Hydro One would propose to change
the new revenue requirement for the former Orillia Power service territory by the same

percentage change that the OEB approves for all other Hydro One Distribution customers.

15. In Year 11, to calculate the status quo forecast, Hydro One would use the forecast as
provided in this application, however, that base amount would need to be adjusted to reflect any
unknown or unforeseen costs that would be applicable to serving the former Orillia Power
customers even if the transaction did not occur. For instance, if new legislative or OEB
requirements or environmental regulations give rise to unanticipated costs, or unanticipated
events such as storm damage results in the need for additional capital expenditures in the former
Orillia Power service territory during the deferral period, those costs would have been incurred
regardless of the transaction and would therefore need to be added to the Orillia Power status quo
forecast. The base amount would also need to be adjusted to reflect the weighted average cost of

capital applicable at that time.
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16. For the ten year deferral period, Hydro One will continue to track the incremental costs to

serve customers in the former Orillia Power service territory, and have their asset plans

distinguished in Hydro One’s Distribution System Plan until rate integration in Year 11.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
on May 2, 2018

ORIGINAL SIGNED BY MICHAEL ENGELBERG

ORIGINAL SIGNED BY JOANNE RICHARDSON

Commissioner for Taking Affidavits
(or as may be)
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Exhibit ‘A’
Assumptions for Calculating Year 11 Estimated Revenue Requirements

Hydro One Networks Inc.

This Exhibit ‘A’ referred to in the affidavit of Joanne Richardson
sworn before me this 2nd day of May, 2018.

ORIGINAL SIGNED BY MICHAEL ENGELBERG

A Commissioner for Taking Affidavits
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Assumptions for Calculating Year 11 Estimated Revenue Requirements

The model used for the calculation of the Revenue Requirements is based on the same model
used by Hydro One in the calculation of the ESM sharing calculation presented in A-3-1 Table 1
of EB-2016-0276.

List of Assumptions:

e Year 11 OM&A and Capital expenditures are based on Exhibit A, Tab 2, Schedule 1,
Table 1 of the EB-2016-0276 Application, inflated by 1% in Year 11.

e Rate Base based on OPDC’s 2016 audited Financial Statements (forecast rate base equals
the NBV of Property, Plant and Equipment (“PP&E”) less capital contributions plus a
calculation for working capital).

e Rate base applies the half-year rule. Capital expenditures are treated as 100% in-serviced
in the year incurred.

e Working capital rate

o0 Acquired scenario — 7.70% per Hydro One’s Distribution’s 2018-2022 rate
application (EB-2017-0049)
o Status Quo scenario— 7.5% per OEB’s default working capital allowance®

e Annual depreciation on the forecast NBV value of OPDC assets.

o Status Quo average OPDC depreciation rate used is 2.4%
0 Acquired scenario Hydro One’s OEB-approved depreciation rates.
e Interest expense
o Acquired scenario (Hydro One rates)?
= Long Term-4.33%
= Short Term — 2.29%
o Status Quo scenario (Orillia Power rates)
= Long Term - 6.25%
=  Short Term - 1.76%
e ROE-9.0%
e Tax expense - federal and provincial tax rate of 26.5%.

1 OEB letter to All Licensed Electricity Distributors, ‘Allowance for Working Capital for Electricity Distribution
Rate Applications’ June 3, 2015

2 EB-2017-0049 — Exhibit D1, Tab 2, Schedule 1

® As approved in EB-2009-0273
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Ontario Energy Board EB-2018-0171
Hydro One Inc. and Orillia Power Distribution Corporation

1 INTRODUCTION AND SUMMARY

This is a Decision of the Ontario Energy Board (OEB) on motions filed by Hydro One
Inc. (Hydro One) and Orillia Power Distribution Corporation (Orillia Power) to review and
vary the OEB Decision and Order in which Hydro One’s application to acquire Orillia
Power was denied (the mergers, acquisitions, amalgamations and divestitures decision
or the MAADSs decision).*

The MAADs decision was issued on April 12, 2018. Hydro One and Orillia Power filed
Notices of Motion to review and vary the MAADs decision on May 2, 2018. The OEB
decided that it would hear the motions together. The motions filed by Hydro One and
Orillia Power stated that the MAADs panel?:

a) Changed OEB policy on MAADs without notice

b) Erred in relying on evidence filed in the Hydro One distribution rate application®

c) Changed the standard to be met

d) Erred in ruling that Hydro One failed to file further evidence requested by the
OEB

e) Considered new criteria

The OEB’s Rules of Practice and Procedure provide that the OEB may, in respect of a
motion filed, determine a threshold question of whether the matter should be reviewed
before conducting any review on the merits of the motion. The OEB made provision for
submissions and held an oral hearing on the threshold question.

For the reasons that follow, the OEB has determined that the Hydro One and Orillia
Power motions to review fail the threshold test.

1 EB-2016-0276.
2 The OEB panel to the EB-2016-0276 MAADSs application.
3 EB-2017-0049.
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2 THE PROCESS

Hydro One and Orillia Power filed Notices of Motion to review and vary the MAADs
decision on May 2, 2018. The OEB decided that it would hear the motions together and
assigned file number EB-2018-0171. The Notice of Hearing and Procedural Order No. 1
relating to the motions was issued on June 18, 2018. The OEB adopted all parties to the
MAADSs proceeding as parties to the motion proceeding.

Procedural Order No. 1 made provision for an oral hearing of the submissions on the
threshold question and for the OEB to ask questions. Hydro One, Orillia Power, OEB
staff, School Energy Coalition (SEC) and Mr. Frank Kehoe filed written summaries of
their positions and made submissions on the threshold question at the oral hearing held
on July 10, 2018.

Decision and Order 2
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3 THE MAADS PROCEEDING

Hydro One filed the MAADs application on September 27, 2016 under section 86(2)
of the Ontario Energy Board Act, 1998 (the Act). The application was subsequently
revised and filed on October 11, 2016. The application sought the OEB’s approval to
purchase all of the shares of Orillia Power and related approvals.

The OEB’s 2015 Report* permits consolidating distributors to defer rate rebasing for
up to ten years from the closing of the merger transaction. As part of the share
purchase, Hydro One proposed to defer rebasing for a period of ten years. Hydro
One proposed that the 2016 base electricity distribution rates of Orillia Power’s
residential and general service classes be reduced by 1% and kept at this level for
five years. Rates would be adjusted pursuant to the IRM formula (I-X) over the next
five years. Hydro One also proposed an earnings sharing mechanism (ESM) in years
six to ten of the deferred rebasing period. An ESM amount of $3.4 million was
guaranteed. The application stated that the transaction would eliminate duplication of
effort and drive down cost structures for both Hydro One and Orillia Power service
areas.

SEC submitted® that the proposed acquisition should be denied, arguing that there
were no cost savings evident for distributors previously acquired by Hydro One. SEC
referred to the evidence on Norfolk Power Distribution Inc., Haldimand County Hydro
and Woodstock Hydro Services Inc. in the concurrent Hydro One 2018-2022
distribution rate proceeding. Although the distribution rates application did not include
Orillia Power (because the deferred rebasing period would not end until after the term
of that application), SEC was concerned that if the MAADs application was approved,
a similar fate would befall Orillia Power’s customers once its deferred rebasing period
ended. In its reply argument, Hydro One submitted that there is a reasonable
expectation, based on underlying cost structures, that the costs to serve acquired
Orillia Power customers following the consolidation will be no higher than they
otherwise would have been.

Having reviewed the evidence and the submissions of parties, the MAADs panel issued
Procedural Order No. 6, on July 27, 2017, in which it determined that the hearing of the
MAADs application would be adjourned until a decision was rendered on Hydro One’s

distribution rate application. The MAADs panel found that Hydro One should defend its

4 EB-2014-0138, Report of the Board - Rate—Making Associated with Distributor Consolidation, March 26,
2015.
5 SEC Final Argument, April 21, 2017.

Decision and Order 3
August 23, 2018



Ontario Energy Board EB-2018-0171
Hydro One Inc. and Orillia Power Distribution Corporation

cost allocation proposal in the distribution rate application prior to determining if the
Orillia Power acquisition was likely to cause harm to any of its customers.

Hydro One and Orillia Power each filed a Notice of Motion requesting a review and
variance of Procedural Order No. 6. In a decision on the motions® (motion review
decision), issued on January 4, 2018, the OEB granted the motions and referred the
matter back to the MAADs panel for re-consideration.

Procedural Order No. 7 of the MAADs proceeding was issued on February 5, 2018. The
OEB determined that it would re-open the record of the MAADs application. The MAADs
panel ordered Hydro One to file further material, in the form of evidence or submissions
on its expectations of the overall cost structures following the deferred rebasing period
and the impact on Orillia Power customers. Submissions were filed by Hydro One and
Orillia Power on February 15, 2018.

The MAADSs decision, issued on April 12, 2018, denied Hydro One’s application to
acquire the shares of Orillia Power. The MAADs panel was not satisfied that the “no
harm test”, as described in the Handbook to Electricity Distributor and Transmitter
Consolidations (Handbook), had been met’.

Both Hydro One and Oirillia Power filed motions to review this decision.

6 EB-2017-0320.

” The “no harm test” considers whether the proposed transaction will have an adverse effect on the
attainment of the OEB'’s statutory objectives, as set out in section 1 of the Act. These statutory objectives
include the protection the interests of consumers with respect to prices and the adequacy, reliability and
quality of electricity service and the promotion of economic efficiency and cost effectiveness (Handbook
to Electricity Distributor and Transmitter Consolidations, January 19, 2016, pp. 3-4).
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4 THE THRESHOLD TEST

Rule 42.01(a) of the OEB’s Rules of Practice and Procedure requires anyone bringing a
motion to review and vary an OEB order or decision to identify the grounds for the
motion:

Every notice of a motion made under Rule 40.01, in addition to the
requirements under Rule 8.02, shall:

(@) set out the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:

(i) errorin fact;

(i) change in circumstances;

(iif) new facts that have arisen;

(iv) facts that were not previously placed in evidence in the
proceeding and could not have been discovered by reasonable
diligence at the time.

Rule 43.01 of the Rules of Practice and Procedure states:

In respect of a motion brought under Rule 40.01, the Board may
determine, with or without a hearing, a threshold question of whether the
matter should be reviewed before conducting any review on the merits.

Position of the Moving Parties

The moving parties submitted that their motions passed the threshold test described in
Rule 43.01. Both applicants set out grounds that they allege raise a question of
correctness of the MAADs decision and which therefore requires a review on the merits.
The grounds advanced by the applicants are that the MAADs panel:

a) Changed OEB policy regarding the no-harm test and erred both in departing from
its own guidance and in not providing notice of the change

b) Erred in relying on irrelevant evidence filed in the Hydro One distribution rate
application®

c) Changed the standard to be met, applying a higher standard that the OEB must
be assured rather than there must be a reasonable expectation that underlying

8 EB-2017-0049.
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cost structures would be no higher than they would be in the absence of the
acquisition

d) Erred in ruling that Hydro One failed to file further evidence requested by the
OEB

e) Considered new criteria, i.e. Hydro One’s general cost allocation methodology
which fetters and pre-empts the discretion of a future panel responsible for
setting rates for the consolidated entity

The moving parties allege that the first three grounds result in breaches of procedural
fairness. The final ground provides what, in their view, is the type of information that
they now understand the OEB to require to make a proper assessment of whether the
proposed acquisition meets the no harm test.

Positions of OEB Staff, Mr. Kehoe, and SEC

OEB staff, Mr. Kehoe and SEC submitted that the threshold test had not been met.

OEB staff submitted that the process was fair. Procedural Order No. 6 had explained
why the OEB placed the Orillia case in abeyance. OEB staff also submitted that the
MAADSs policy, specifically the no harm test, has not changed. Although the OEB does
not set rates in a MAADSs application, OEB staff submitted that it does not mean that
rates are irrelevant. OEB staff submitted that the MAADs panel was clear in having the
expectation that lower cost structures should eventually lead to lower rates. OEB staff
argued that the OEB’s first objective is to consider price, and the only price customers
will pay is the rate they will pay.

Mr. Kehoe, a residential customer of Orillia Power and former chair and board member
of the former Orillia Water Light and Power, submitted that the merger would harm
customers. Mr. Kehoe estimated that customers will receive $400 dollar in savings
during the first 10 years, but will have to pay $2,000 in costs in years 10 to 20.

SEC submitted that the MAADs panel did not err. SEC argued that the applicants bear
the burden of demonstrating that the transaction meets the no harm test. The OEB
needs to ensure that customers are not harmed. If not, then the OEB is not meeting its
statutory duty to protect customers with respect to price. Further, SEC submitted that
because the applicants did not meet the onus of demonstrating that Orillia customers
would not be harmed, the OEB was correct to deny the application on that basis.

Decision and Order 6
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Findings

Pursuant to Rule 43.01, a threshold determination must be made regarding whether the
grounds raise a question as to the correctness of the order and whether the error is
material and relevant to the outcome. The correctness of the decision may also be put
in issue by new facts or facts that could not have been reasonably discovered at the
time the decision was made.

In this case, there are a number of conclusions that the applicants urge the OEB to
adopt to determine that there are grounds to doubt the correctness of the MAADs
decision.

There is no challenge to the jurisdiction of the OEB in making the MAADs decision.
Section 86 of the Act establishes that the OEB review a proposed share acquisition and
approve the transaction if it is in the public interest. The MAADs decision applied the “no
harm test” as set out in the Handbook in its assessment of the public interest.

The OEB has considered all of the grounds and has determined that both motions do
not pass the threshold set out in Rule 43.01 to require a review on the merits. The OEB
makes the following specific findings concerning the individual grounds relied upon by
the moving parties.

a) Did the MAADs panel change OEB policy without notice and err in departing
from its own guidance and not providing notice of the change?

Hydro One and Orillia Power maintain that the no harm test applied by the MAADs
panel was inconsistent with the Handbook. They point to the sections of the Handbook
that indicate that the no harm test is primarily directed to the impact on the underlying
cost structures. For them, the MAADS panel changed policy by considering cost
allocation and the effect on rates following the deferred rebasing period. They argued
that cost allocation and rates are matters that must be dealt with by way of separate
rate-setting applications following the deferred rebasing period,® not in the MAADs
proceeding.

° The OEB provides “the opportunity for electricity distributors to defer rebasing for a period up to ten
years following the closing of a consolidation transaction. This deferred rebasing period is intended to
enable distributors to fully realize anticipated efficiency gains from the transaction and retain achieved
savings for a period of time to help offset the costs of the transaction.” Handbook to Electricity Distributor
and Transmitter Consolidations, pp. 8-9.
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In their contention that a change of policy has taken place, Hydro One and Orillia Power
have tried to differentiate regulatory terms that are inextricably linked. The OEB finds
the applicants’ attempt to distinguish prices from rates, and cost structures from cost
allocation, to be insufficient grounds by which to conclude that the MAAD’s decision
changed policy or was in error.

The no harm test is a broad one. The Handbook’s reference to cost structures was not
intended to exclude considerations of cost allocation, diminish consideration of future
rate impacts or constrain the application of the no harm test.

The Handbook states the expectation is that merged customers should enjoy lower
costs per customer. The Handbook further emphasizes that the rate implications for
customers of the acquired utility will be the primary consideration in applying the test.

While the rate implications to all customers will be considered for an
acquisition, the primary consideration will be the expected impact on
customers of the acquired utility.°

The Handbook also states that the OEB will consider whether the no harm test is
satisfied “based on an assessment of the cumulative effect of the transaction on the
attainment of its statutory objectives”.1? These objectives, of course include the
protection of the interests of consumers with respect to prices.

The OEB finds that the MAADs panel’s determination that future rate impacts (i.e.
prices) are relevant to the no harm test is not inconsistent with the Handbook.

The moving parties also argued that the MAADSs decision represents a new approach
from prior guidance provided in MAADs decisions to date. They argued that prior
decisions did not focus on rates or rate-setting expectations following the deferred
rebasing period.

The OEB finds the MAADs panel inquiry was a reasonable, legitimate response to
concerns raised by SEC regarding the proposed rates of previously acquired utilities by
Hydro One, once the deferred rebasing period ended. Time had passed since those
utilities were acquired. It bears repeating that no two cases are identical. This inquiry
may have been more intensive in the information on rate impacts that was sought than
previous MAADs examinations, but it was a not a departure from the overarching

10 Handbook to Electricity Distributor and Transmitter Consolidations, p. 7.
1 Handbook to Electricity Distributor and Transmitter Consolidations, pp. 1, 4.
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mandate to protect the public interest that is inherent in the making of MAADs
decisions. The fact that the MAADs panel considered matters not raised in some
previous cases does not amount to an error. Further, the OEB is entitled to seek
information it considers relevant in carrying out its statutory duties and responsibilities.

The moving parties also argued that the MAADS panel erred in not providing notice
given it changed policy and departed from prior guidance. The OEB addresses the
submission regarding notice later in this Decision (see Question d).

b) Did the MAADs panel err in relying on irrelevant evidence filed in the Hydro
One distribution rate application?

The moving parties argue that the MAADs panel based the potential for rate increases
to Orillia Power customers on the Hydro One distribution rates application. The
distribution rates application proposed rates for customers of three utilities acquired
following the end of the deferred rebasing periods. And while section 21(6.1) of the Act
permits consideration of this evidence, it was submitted that notice of an intention to rely
on such evidence must precede its consideration.

The OEB finds that the MAADs panel did not improperly rely on evidence taken from the
Hydro One distribution rates application. The MAADs panel was certainly aware of
some of the record from that proceeding: it was discussed in SEC’s argument and
Hydro One’s reply argument, and charts using data from the distribution case were filed
in the MAADSs proceeding as well. It can also be said that information from the
distribution application was of concern to the MAADs panel, and provoked the inquiry
from the MAADs panel regarding the implications for Orillia Power’s customers following
its deferred rebasing period. The MAADs panel’'s concern was based on the apparent
disconnect between the cost savings that were promised to the customers of the three
acquired utilities and the evidence provided in the application. The OEB finds it
reasonable that the MAADs panel inquired whether future results would be potentially
unfavourable to Orillia Power customers in applying the requisite no harm test. It does
not imply the MAADs panel relied on the evidence, relevant or irrelevant, in another
proceeding.

The MAADs panel indicated that it “was not satisfied” that no harm test had been met.
There is no mention of the Hydro One distribution rates application in the MAADs
decision’s conclusion. The OEB concludes that although the MAADs panel was
informed by the Hydro One distribution rates proceeding, its decision was based on the
record that was before it in the MAADs case. Based on that record, the MAADSs panel
was not satisfied that the no harm test had been met.

Decision and Order 9
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The OEB finds that the MAADs panel did not err as it did not rely on irrelevant evidence.

c) Did the MAADs panel err by changing the standard to be met, applying a
higher standard that the OEB must be assured rather than there must be a
reasonable expectation that underlying cost structures would be no higher
than would be in the absence of the acquisition?

Orillia Power submitted in its Notice of Motion that the MAADs panel applied a novel
and higher standard by requiring that the OEB must be “assured” that underlying cost
structures would be no greater than they would be in the absence of the acquisition
rather than the Handbook’s requirement that there must only be a “reasonable
expectation” that the post-acquisition cost structures would be no greater.

This ground was not argued at the oral hearing of submissions. In any event, there is no
suggestion that the word “assured” in the same paragraph as “satisfied” had a material
effect upon the MAADs decision result, or was intended to introduce a higher standard.
To the contrary, the MAADs panel indicated that its “primary concern is that there is a
reasonable expectation that underlying cost structures for the acquired utility are no higher
than they would have been had the consolidation not occurred.”!? [emphasis added]

d) Did the MAADs panel err in ruling that Hydro One failed to file further evidence
as requested?

The moving parties submit that insufficient notice was given concerning the case they
had to make to show no harm, prior to the MAADs decision. They note that the ability to
file new evidence was only one of the options in the Order section of Procedural Order
No. 7 as it indicated:

Hydro One Inc. shall file evidence or submissions on its expectations of
the overall cost structures following the deferred rebasing period and the
effect on Orillia Power customers...

Hydro One responded to Procedural Order No. 7 by filing a submission. The moving
parties also allege that Procedural Order No. 7 only referenced cost structures following
the deferral period and not issues associated with cost allocation and possible rate
increases.

12 EB-2016-0276, Decision and Order, April 12, 2018, p. 12.
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Procedural Order No. 6, where the MAADSs panel put the entire proceeding on hold, was
the subject of a motion by the same moving parties. The motion review decision
overturned Procedural Order No. 6 on the grounds that the MAADs panel would be able
to obtain information about impacts on Orillia Power’s customers in the MAADs
proceeding itself, and it did not need to await the outcome of the Hydro One distribution
rate case. The motion review decision specifically contemplated re-opening the record
to obtain additional information.

Procedural Order No. 7, while not copying verbatim the language of Procedural Order
No. 6, specifically noted that, in response to the motion review decision:

... the OEB has determined that it will re-open the record of the MAAD
application as it wishes to receive further material in the form of evidence
or submissions from Hydro One on what it expects the overall cost
structures to be following the deferral period and the impact on Orillia
Power customers. [emphasis added]

There was no new evidence provided in the MAADs proceeding, despite the opportunity
to do so, to address the issue specifically referenced in Procedural Order No. 7, and the
concern set out in Procedural Order No. 6. While Hydro One made submissions
following the issuance of Procedural Order No. 7, they were largely to the effect that it
intended to follow the OEB’s Filing Requirements and Cost Allocation Model. It should
have been clear to the applicants what was at issue. The OEB finds that adequate
notice was provided to Hydro One in Procedural Order No. 6 and 7, prior to the
issuance of the MAADs decision.

The OEB finds that the MAADs panel did not err as it provided the applicants with
adequate notice of the type of information required.

e) Did the MAADs panel err by considering new criteria, i.e. Hydro One’s general
cost allocation methodology which fetters and pre-empts the discretion of a
future panel responsible for setting rates for the consolidated entity?

Hydro One submitted that the OEB’s consideration of rate impacts following the
deferred rebasing period in a MAADSs application means that the OEB would be fettered
in setting rates at that time by any cost allocation methodology adopted in the merger
application. Such methodology would be associated with the applicant’s onus in
showing that there will be no harm to customers of the acquired utility in terms of rate
impacts.

Decision and Order 11
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It is the OEB’s expectation that customers of the acquired utility will be no worse off as a
result of the acquisition. This expectation arises whether there is evidence provided of
the rate impacts following the deferred rebasing period or simple reliance on improved
cost structures within the deferral period. In both circumstances, there will be an onus
on the merged entity to explain why the rates are not congruent with the expectation of
no harm. The rate setting panel, after the deferred rebasing period, is not “fettered” by
the operative expectation in either case, and may set rates in accordance with the OEB
statutory powers and objectives.

As noted herein, the MAADs decision does not depart from the established policy of the
OEB with respect to merger applications and the practical considerations associated
with meeting the no harm test applied in the MAADSs proceeding do not fetter the
discretion of a future panel.

Affidavit of Ms. Joanne Richardson

Hydro One submitted an affidavit in support of its motion. During the oral hearing of the
motion, Hydro One took the position that the affidavit contained information that was
new and not available at the time of Procedural Order No. 7. However, Hydro One did
not submit that the affidavit provided grounds that raised a question as to correctness of
the MAADs decision pursuant to Rule 42.01 (a) (iii) or (iv). Even if that argument had
been made, the OEB is of the view that the affidavit consists of information that could
have been presented during the MAADSs proceeding in response to Procedural Order
No. 7. The affidavit includes two scenarios of Orillia Power’s status quo revenue
requirement and cost to serve revenue requirement in Year 11. The scenarios appear to
be based on 2016 audited financial statements and inflation factors added to the Year
10 forecasts. It does not present new facts that have arisen or facts that could not have
been discovered by reasonable diligence. The affidavit does not assist the moving
parties with meeting the threshold test required by Rule 43.01.

Conclusion

The OEB finds that the grounds for the applicants’ motions to review and vary the
MAADs decision dated April 12, 2018 do not show an identifiable error in the decision
as the findings were reasonable and correct concerning the issues that form the
grounds for these motions. As a result, the motions fail to satisfy the threshold set out in
Rule 43.01 for a review on the merits and are dismissed.
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5 COST AWARDS

The OEB’s Notice of Hearing and Procedural Order No. 1 indicated that any party
eligible for an award of costs in the EB-2016-0276 proceeding shall be eligible for costs
in this proceeding.

The OEB finds that Hydro One Inc. and Orillia Power Distribution Corporation shall be
equally responsible for the payment of approved cost claims. The OEB makes provision
for the filing of cost claims in this Decision. In determining the amount of the cost award,
the OEB will apply the principles set out in section 5 of the OEB’s Practice Direction on
Cost Awards and the maximum hourly rates set out in the OEB’s Cost Awards Tariff.
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6 ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. Hydro One Inc. and Orillia Power Distribution Corporation’s motions to vary the OEB
Decision and Order in EB-2016-02276 are denied.

2. Intervenors eligible for cost awards shall file with the OEB and forward to Hydro One
Inc. and Orillia Power Distribution Corporation their respective cost claims by
September 6, 2018.

3. Hydro One Inc. and Oirillia Power Distribution Corporation shall file with the OEB and
forward to intervenors any objections to the claimed costs by September 17, 2018.

4. Intervenors shall file with the OEB and forward to Hydro One Inc. and Orillia Power
Distribution Corporation any responses to any objections for costs claimed by
September 24, 2018.

5. Hydro One Inc. and Oirillia Power Distribution Corporation shall pay the OEB’s costs
incidental to this proceeding upon receipt of the OEB’s invoice.

All filings to the OEB must quote the file number, EB-2018-0171, be made in searchable
/ unrestricted PDF format electronically through the OEB’s web portal at
https://pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be filed at the
OEB'’s address provided below. Filings must clearly state the sender’'s name, postal
address and telephone number, fax number and e-mail address. Parties must use the
document naming conventions and document submission standards outlined in the
RESS Document Guideline found at http://www.oeb.ca/Industry. If the web portal is not
available parties may email their documents to the address below. Those who do not
have internet access are required to submit all filings on a USB flash drive in PDF
format, along with two paper copies. Those who do not have computer access are
required to file seven paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.
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ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto August 23, 2018

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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Judicial Review Procedure Act

R.S.0. 1990, CHAPTER J1

Consolidation Period: From June 22, 2006 to the e-Laws currency date.

Last amendment: 2006, c.19, Sched. C, s.1 (1).

Legislative History: [ + ]

Definitions
1 In this Act,

“application for judicial review” means an application under subsection 2 (1); (“requéte en révision judiciaire”)

“court” means the Superior Court of Justice; (“Cour”)

“licence” includes any permit, certificate, approval, registration or similar form of permission required by law; (“autorisation”)
“municipality” has the same meaning as in the Municipal Affairs Act; (“municipalité”)

“party” includes a municipality, association of employers, a trade union or council of trade unions which may be a party to any of the
proceedings mentioned in subsection 2 (1); (“partie”)

“statutory power” means a power or right conferred by or under a statute,
(a) to make any regulation, rule, by-law or order, or to give any other direction having force as subordinate legislation,
(b) to exercise a statutory power of decision,

(c) to require any person or party to do or to refrain from doing any act or thing that, but for such requirement, such person or party
would not be required by law to do or to refrain from doing,

(d) to do any act or thing that would, but for such power or right, be a breach of the legal rights of any person or party; (“compétence
légale”)

“statutory power of decision” means a power or right conferred by or under a statute to make a decision deciding or prescribing,
(a) the legal rights, powers, privileges, immunities, duties or liabilities of any person or party, or

(b) the eligibility of any person or party to receive, or to the continuation of, a benefit or licence, whether the person or party is legally
entitled thereto or not,

and includes the powers of an inferior court. (“compétence Iégale de décision”) R.S.0. 1990, c. J.1, s. 1; 2002, c. 17, Sched. F,
Table; 2006, c. 19, Sched. C,s. 1 (1).

Section Amendments with date in force (d/mly) [ +]

Applications for judicial review
2 (1) On an application by way of originating notice, which may be styled “Notice of Application for Judicial Review”, the court may,
despite any right of appeal, by order grant any relief that the applicant would be entitled to in any one or more of the following:


https://www.ontario.ca/page/government-ontario
https://www.ontario.ca/laws
http://www.ontario.ca/fr/lois/loi/90j01
http://www.e-laws.gov.on.ca/navigation?file=currencyDates&lang=en
http://www.ontario.ca/laws/statute/S06019#schedcs1s1

1. Proceedings by way of application for an order in the nature of mandamus, prohibition or certiorari.

2. Proceedings by way of an action for a declaration or for an injunction, or both, in relation to the exercise, refusal to exercise or
proposed or purported exercise of a statutory power. R.S.0. 1990, c. J.1,s. 2 (1).

Error of law

(2) The power of the court to set aside a decision for error of law on the face of the record on an application for an order in the nature of
certiorari is extended so as to apply on an application for judicial review in relation to any decision made in the exercise of any statutory
power of decision to the extent it is not limited or precluded by the Act conferring such power of decision. R.S.0. 1990, c. J.1, s. 2 (2).

Lack of evidence
(3) Where the findings of fact of a tribunal made in the exercise of a statutory power of decision are required by any statute or law to be

based exclusively on evidence admissible before it and on facts of which it may take notice and there is no such evidence and there are
no such facts to support findings of fact made by the tribunal in making a decision in the exercise of such power, the court may set
aside the decision on an application for judicial review. R.S.0. 1990, c. J.1, s. 2 (3).

Power to set aside

(4) Where the applicant on an application for judicial review is entitled to a judgment declaring that a decision made in the exercise of a
statutory power of decision is unauthorized or otherwise invalid, the court may, in the place of such declaration, set aside the decision.
R.S.0. 1990, c. J.1, s. 2 (4).

Power to refuse relief

(5) Where, in any of the proceedings enumerated in subsection (1), the court had before the 17th day of April, 1972 a discretion to
refuse to grant relief on any grounds, the court has a like discretion on like grounds to refuse to grant any relief on an application for
judicial review. R.S.0. 1990, c. J.1, s. 2 (5).

Where subs. (5) does not apply
(6) Subsection (5) does not apply to the discretion of the court before the 17th day of April, 1972 to refuse to grant relief in any of the

proceedings enumerated in subsection (1) on the ground that the relief should have been sought in other proceedings enumerated in
subsection (1). R.S.0. 1990, c. J.1, s. 2 (6).

Defects in form, technical irregularities
3 On an application for judicial review in relation to a statutory power of decision, where the sole ground for relief established is a defect

in form or a technical irregularity, if the court finds that no substantial wrong or miscarriage of justice has occurred, the court may refuse
relief and, where the decision has already been made, may make an order validating the decision, despite such defect, to have effect
from such time and on such terms as the court considers proper. R.S.0. 1990, c. J.1, s. 3.

Interim order
4 On an application for judicial review, the court may make such interim order as it considers proper pending the final determination of
the application. R.S.0. 1990, c. J.1, s. 4.

Extension of time for bringing application
5 Despite any limitation of time for the bringing of an application for judicial review fixed by or under any Act, the court may extend the

time for making the application, either before or after expiration of the time so limited, on such terms as it considers proper, where it is
satisfied that there are apparent grounds for relief and that no substantial prejudice or hardship will result to any person affected by
reason of the delay. R.S.0. 1990, c. J.1, s. 5.

Application to Divisional Court
6 (1) Subject to subsection (2), an application for judicial review shall be made to the Divisional Court. R.S.0. 1990, c. J.1,s. 6 (1).

Application to judge of Superior Court of Justice



(2) An application for judicial review may be made to the Superior Court of Justice with leave of a judge thereof, which may be granted
at the hearing of the application, where it is made to appear to the judge that the case is one of urgency and that the delay required for
an application to the Divisional Court is likely to involve a failure of justice. R.S.0. 1990, c. J.1, s. 6 (2); 2006, c. 19, Sched. C, s. 1 (1).

Transfer to Divisional Court
(3) Where a judge refuses leave for an application under subsection (2), he or she may order that the application be transferred to the

Divisional Court. R.S.0. 1990, c. J.1, s. 6 (3).

Appeal to Court of Appeal
(4) An appeal lies to the Court of Appeal, with leave of the Court of Appeal, from a final order of the Superior Court of Justice disposing

of an application for judicial review pursuant to leave granted under subsection (2). R.S.0. 1990, c. J.1, s. 6 (4); 2006, c. 19, Sched. C,
s.1(1).

Section Amendments with date in force (d/mly) [*]

Summary disposition of mandamus, etc.
7 An application for an order in the nature of mandamus, prohibition or certiorari shall be deemed to be an application for judicial review

and shall be made, treated and disposed of as if it were an application for judicial review. R.S.0. 1990, c. J.1,s. 7.

Summary disposition of actions
8 Where an action for a declaration or injunction, or both, whether with or without a claim for other relief, is brought and the exercise,

refusal to exercise or proposed or purported exercise of a statutory power is an issue in the action, a judge of the Superior Court of
Justice may on the application of any party to the action, if he or she considers it appropriate, direct that the action be treated and
disposed of summarily, in so far as it relates to the exercise, refusal to exercise or proposed or purported exercise of such power, as if it
were an application for judicial review and may order that the hearing on such issue be transferred to the Divisional Court or may grant
leave for it to be disposed of in accordance with subsection 6 (2). R.S.0. 1990, c. J.1, s. 8; 2006, c. 19, Sched. C, s. 1 (1).

Section Amendments with date in force (d/mly) [ +]

Sufficiency of application
9 (1) It is sufficient in an application for judicial review if an applicant sets out in the notice the grounds upon which he is seeking relief

and the nature of the relief that he seeks without specifying the proceedings enumerated in subsection 2 (1) in which the claim would
have been made before the 17th day of April, 1972. R.S.0. 1990, c. J.1,s. 9 (1).

Exerciser of power may be a party
(2) For the purposes of an application for judicial review in relation to the exercise, refusal to exercise or proposed or purported exercise

of a statutory power, the person who is authorized to exercise the power may be a party to the application. R.S.0. 1990, c. J.1,s. 9 (2).

Idem

(3) For the purposes of subsection (2), any two or more persons who, acting together, may exercise a statutory power, whether styled a
board or commission or by any other collective title, shall be deemed to be a person under such collective title. R.S.0. 1990, c. J.1,

s. 9 (3).

Notice to Attorney General
(4) Notice of an application for judicial review shall be served upon the Attorney General who is entitled as of right to be heard in person

or by counsel on the application. R.S.0. 1990, c. J.1, s. 9 (4).

Record to be filed in court

10 When notice of an application for judicial review of a decision made in the exercise or purported exercise of a statutory power of
decision has been served on the person making the decision, such person shall forthwith file in the court for use on the application the
record of the proceedings in which the decision was made. R.S.0. 1990, c. J.1, s. 10.



References in other Acts, etc.
11 (1) Subject to subsection (2), where reference is made in any other Act or in any regulation, rule or by-law to any of the proceedings
enumerated in subsection 2 (1), such reference shall be read and construed to include a reference to an application for judicial review.
R.S.0. 1990, c. J.1,s. 11 (1).

Proceedings under Habeas Corpus Act
(2) Nothing in this Act affects proceedings under the Habeas Corpus Act or the issue of a writ of certiorari thereunder or proceedings

pursuant thereto, but an application for judicial review may be brought in aid of an application for a writ of habeas corpus. R.S.0. 1990,
c.J.1,s. 11 (2).
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FUTURE COST STRUCTURES
1.0 PREAMBLE

In EB-2016-0276 the Board wrote in its Decision:

“The OEB is of the view that it would have been reasonable to see a forecast of
costs to service Orillia customers beyond the ten year period and an explanation
of the general methodology of how costs would be allocated to Orillia ratepayers
after the deferral period. . . . The OEB recognizes that any forecast of cost
structures and cost allocation 10 years out would include various assumptions and
could not be expected to be 100% accurate. However, the OEB has highlighted its
concern and its need to better understand the implications of how Orillia
customers will be impacted by the consolidation beyond the ten year period. In
the absence of information to address that OEB concern, the OEB cannot reach

the conclusion that there will be no harm.”

Based on the above, Hydro One is providing evidence on “Future Cost Structures” for OPDC in
relation to revenue requirement and a general explanation as to how costs would be allocated

beyond the deferred rebasing period.

2.0 UNDERLYING COST STRUCTURES TO SERVE OPDC’S SERVICE
TERRITORY

To understand if the cost structures and/or rates for the acquired customers, beyond the 10-year
deferral period proposed in this Application, are no higher than they would have been in absence

of the transaction, (a) OPDC has calculated for Year 11 the estimated revenue requirement for

! Decision and Order, page 13
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the Orillia service territory in the circumstances where the system continues to be owned and
operated by OPDC (i.e. the “Status Quo” scenario) and (b) Hydro One has calculated the
estimated revenue requirement, based on the residual cost to serve (i.c. the “Residual” scenario)
this territory, after accounting for the synergies and efficiency gains that are anticipated during

the deferral period under the proposed transaction.

2.1 OPDC “STATUS QUO” REVENUE REQUIREMENT

Table 1 below reflects OPDC’s Status Quo revenue requirement for Year 11.

Table 1
Orillia Distribution Status Quo Scenario
Year 11 Estimated Revenue Requirement ($000’s)
Average NBV of Assets 49,244
Working Capital 4,434
Rate Base” 53,678
OM&A $6,754
Depreciation $2,882
Cost of Capital — Debt Interest $1,300
Cost of Capital — Equity Return $1,932
Tax $575
Revenue Requirement $13,443

To calculate Year 11 rate base, OPDC started with their audited 2017 Financial Statements and
factored the annual capital expenditures forecast in Table 1 of Exhibit A, Tab 2, Schedule 1.

Attachment 18 provides further details of the forecast for OPDC rate base growth, since the

? Rate Base is the average of the current and prior year closing NBV of assets plus the current year Working Capital
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time of the last rebasing, through to Year 11. The OPDC rate base is forecast to increase from the
2010 OEB approved amount® of $20.8M to $53.7M by 2030, an increase of $32.9M or

approximately 158% over the 20 years from the last approved rebasing in 2010.

This level of rate base increase, over a 20 year period, aligns with the increases approved by the
OEB in recent 2017 and 2018 distributor rebasing applications submitted after their Incentive
Rate Making (“IRM”) period. Attachment 19 shows the average OEB-approved five year
increase in rate base is approximately 26% going up to over 60% for some distributors. At the
time of the next proposed rebasing, in 2030, OPDC will not have rebased their rates for 20 years
- a fourfold period compared to the analysis provided for the 2017 and 2018 rebasing entities in
Attachment 19.

Further details on the assumptions used to calculate these Year-11 numbers are found in Exhibit
A, Tab 4, Schedule 1, Attachment 20. As set out in Table 1 above, the Year 11 revenue
requirement for OPDC operating Status Quo is $13.4 million.

211 LV Rates
OPDC is currently an embedded distribution customer of Hydro One. Consequently, in addition
to being charged base distribution rates that reflect OPDC’s revenue requirement, OPDC’s
customers also currently pay a Low Voltage (“LV”) charge on their monthly bills. The LV
charge, which is an OEB-approved rate, reflects Hydro One’s upstream distribution cost to serve
embedded customers. Therefore, LV charges are not part of OPDC’s forecast revenue
requirement, as set out in Table 1 above, however they do represent a real distribution cost to
OPDC’s customers. In 2017, OPDC’s LV charges, payable to Hydro One, were approximately
$0.7M, and Hydro One estimates these costs will be approximately $1.0M by 2030. Following

rate harmonization, customers in the former OPDC service area would no longer incur LV

* (EB-2009-0273)
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charges on their monthly bills. Rather, the ongoing upstream distribution costs necessary to
provide them service would be accounted for within the revenue requirement underlying the new
distribution rates proposed by Hydro One for the OPDC service area following harmonization —
in other words, customers of Hydro One do not pay a separate LV rate as part of their monthly
bill. Therefore to fairly compare OPDC and Hydro One distribution rates, the LV charges must

be added to OPDC’s Status Quo revenue requirement.

Table 2
Status Quo to Serve OPDC customers
Year - 11 ($000s)

Revenue Requirement 13,443
LV Charges 1,005
Total Cost to Serve 14,448

2.2 OPDC “RESIDUAL” REVENUE REQUIREMENT

Table 3 below reflects the scenario for Hydro One’s forecast revenue requirement of the
Residual Cost to Serve the OPDC territory, after accounting for the synergies and efficiency
gains anticipated during the deferral period, assuming the proposed transaction is approved and

the distribution system is owned and operated by Hydro One.

Table 3
Residual Cost to Serve Scenario
Year 11 Estimated Revenue Requirement ($000°s)

Average NBV of Assets 49,181
Working Capital 3,725
Rate Base” 52,906

* Rate Base is the average of the current and prior year closing NBV of assets plus the current year Working Capital
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OM&A 1,921
Depreciation 1,433
Cost of Capital — Debt Interest 1,373
Cost of Capital — Equity Return 1,905
Tax 687
Revenue Requirement 7,319

The OM&A and capital expenditures are based on the Hydro One forecast provided in Table 1 of
Exhibit A, Tab 2, Schedule 1. Year 11 OM&A and capital expenditures are calculated by
inflating the Year 10 forecast by 2%°. Further details on the assumptions used to calculate these
numbers are found in Attachment 20 to this exhibit. As set out in Table 3 above, the Year 11
revenue requirement for serving the OPDC service territory, under the Residual Cost to Serve

scenario, is approximately $7.3M.

23 SUMMARY OF “STATUS QUO” COST TO SERVE VS. “RESIDUAL” COST TO
SERVE

As illustrated in Tables 2 and 3 above, the Residual Cost to Serve customers of OPDC, excluding
Shared Cost, would be approximately $7.1M ($14.4M SQ cost less $7.3M Residual cost) lower
in Year 11 following the transaction than under the OPDC Status Quo scenario. This difference
reflects the elimination of functions, resources and assets that are currently used to serve that
service territory and which, for example, due to duplication, would no longer be needed to
provide service. Examples of duplicated services include Board of Director’s fees, executive
leadership, system control staff/facilities and operations facilities that are specifically, planning,

finance, regulatory, human resources, information technology etc.

® Ontario CPI growth rate forecast. Source: IHS Global Insight, April 2018.
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The analysis in Tables 1 through 3 above provide a clear illustration of benefits the former
OPDC service territory customers can expect to flow to them as a result of this transaction by
lowering the cost structures of the former OPDC service territory to $7.3M, compared to the
revenue requirement OPDC have forecast in their Status Quo scenario, $13.4M (not including

the LV Charge).

3.0 HYDRO ONE SHARED COSTS

If the transaction is approved, the underlying cost structures for serving the former OPDC
customers will be reduced by an estimated $7.1M to a revenue requirement of $7.3M under the
Residual scenario. The $7.3M Residual revenue requirement does not reflect OPDC customers
paying their full share of the costs for services that Hydro One would be providing to OPDC
customers. Hydro One considers the costs of the functions, resources and assets used to provide
such services to be its “Shared Costs”. More particularly, Hydro One’s Shared Costs reflect (i)
shared facilities used to provide operations and maintenance services (i.e. service centres and
maintenance yards), billing and IT system costs, and other miscellaneous general plant; (ii)
OM&A costs associated with shared services, such as planning, finance, regulatory, human
resources, information technology, customer services and corporate communications; and (iii)
asset and related OM&A costs associated with upstream distribution facilities used by former

OPDC customers (i.e. costs formerly captured under LV charges).

In Year 11, upon harmonizing rates for customers in the OPDC service territory with Hydro
One’s rates for its existing customer base, the underlying cost structures would continue, as
illustrated in Table 1 of Exhibit A, Tab 2, Schedule 1. The synergies and efficiencies realized
during the 10-year deferral period would continue to have a mitigating effect on rates for
customers in the former OPDC service territory. However, through rate harmonization (post 10-
year deferral period), Hydro One would have an opportunity to begin collecting a portion of its
Shared Costs from customers in the former OPDC service territory. At that time, the prior Status

Quo cost structures will have been reduced through synergies and efficiencies of the proposed
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consolidation. Given that those customers will receive benefits from the functions, resources and
assets that are carried out or held centrally by Hydro One, it will be appropriate for those
customers to bear responsibility for some of the Shared Costs. The manner in which Shared
Costs will be allocated, and the amount that will ultimately be borne by former OPDC customers
following the deferral period, will be matters for the OEB to consider and determine at such time
that Hydro One proposes a rate structure and rate harmonization plan as part of its rebasing

application following the 10-year deferral period.

At that time, Hydro One would determine the quantum of its Shared Costs and the appropriate
methodology for allocating those Shared Costs among all of its customer groups, including its
distribution customers in the former OPDC service territory, resulting in what it then believes to
be an appropriate amount of Shared Costs to be collected from the former OPDC customers.

There are a number of factors that are likely to be taken into consideration at that time, both by
Hydro One in developing its proposed methodology and by the panel of the OEB in considering
that proposal and making a final determination on that methodology and the amount of Shared
Costs to be included in rates for former OPDC customers. In particular, consideration would
likely be given to factors such as the impact on rates for former OPDC customers, the impact on
rates for Hydro One’s other customers, the OEB’s cost allocation policies and preferred cost
allocation practices at the time, the outcome from the pending EB-2017-0049 Decision as it
relates to Hydro One’s previous Acquired Customers, as well as general principles of rate

making.

3.1 PROPOSED METHODOLOGY FOR ALLOCATING COSTS AFTER
DEFERRAL PERIOD

After the deferral period, Hydro One will allocate costs to serve the former OPDC customers

using the OEB’s cost allocation model, adjusted to reflect the cost to serve the acquired OPDC
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customers. Hydro One proposes within the harmonization and rebasing application following
the deferral period, that it would ensure that the total cost, including a portion of Hydro One’s
Shared costs, to be collected from the former OPDC customers would be between, (a) the
Residual Cost to Serve Scenario plus LV charges (totaling $8.3M), and (b) the Year 11 revenue

requirement under the OPDC Status Quo scenario plus Year 11 LV charges (totaling $14.4M).

Table 4 below provides the calculation of these two costs.

Table 4
Calculation of Residual and Status Quo Costs ($000s)

Revenue Requirement — OPDC Status Quo 13,443
Estimated LV Charges® — OPDC Status Quo 1,005
Total Cost to Serve — OPDC Status Quo 14,448
Revenue Requirement — Residual Cost to Serve Former OPDC 7,319
Estimated Revenue Requirement associated with providing LV services to 1,005
Former OPDC

Total Residual Cost to Serve 8,324

As illustrated above, Hydro One could collect from the former OPDC customers a revenue
requirement as low as $8.3M. This would mean that all savings from the transaction would
accrue to the former customers of OPDC. Hydro One’s legacy customers would not be harmed,
as the former OPDC customers would be paying for their residual cost to serve. On the other
hand, Hydro One could collect from the former OPDC customers a revenue requirement of up to
$14.4M, and still be at or below their Status Quo cost to serve. This would mean that all savings
from the transaction would accrue to Hydro One legacy customers.  Any revenue requirement
collected from the former OPDC customers between these two amounts (i.e. between $8.3M and

$14.4M), would result in a sharing of the benefits between the two customer groups.

®Year 11 LV charges would reflect Hydro One’s costs of providing host distributor services.
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At this time, Hydro One is not in a position to determine the specific amount of costs that would
be collected from OPDC’s customers, as that will depend on the cost allocation and rate design
proposed for the harmonized rate classes in Year 11. However, any adjustments to the OEB’s
cost allocation model to reflect the cost to serve the acquired OPDC customers in Year 11 would

remain in place for subsequent years.

In Year 11, to calculate the status quo forecast, Hydro One would use the forecast as provided in
this Application. However, that base amount would need to be adjusted to reflect any unknown
or unforeseen costs at that time that would be applicable to serving the former OPDC customers
if the transaction did not occur. For instance, if new legislative or OEB requirements or
environmental regulations give rise to unanticipated costs, or unanticipated events such as
political change (e.g. trade tariffs impacting costs) or storm damage results in the need for
additional capital expenditures in the former OPDC service territory during the deferral period,
those costs would have been incurred regardless of the transaction and would therefore need to
be added to the OPDC status quo forecast. The base amount would also need to be adjusted to
reflect the weighted average cost of capital applicable at that time.

For the ten year deferral period, Hydro One will track the incremental costs (OM&A and
Capital) to serve customers in the former OPDC service territory, and have their asset plans

distinguished in Hydro One’s Distribution System Plan until rate integration in Year 11.

40 SUMMARY OF FUTURE COST STRUCTURES

Hydro One has provided evidence that the Residual cost to serve the former customers of OPDC
integrated into Hydro One is less than it would have been under OPDC’s Status Quo scenario.
The underlying cost structures to serve the former OPDC service territory area will be reduced

by approximately $6.1 million prior to an allocation of Shared Costs.
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Evidence showing that the former customers of OPDC will benefit from this transaction

includes:

Former OPDC customer rates will not be rebased via a Cost of Service Rate application

until 2030. This is a 20 year period from the time their rates were last rebased’.

As of December 2017, $20.7M capital expenditures® have been added to OPDC’s rate
base since their last rate rebasing in 2010, a period of seven years (2011 to 2017). These
are not reflected in its current OEB-approved rate base, which is the basis for the rates

that Orillia customers will continue to pay until Year 11.

OPDC will continue to incur capital expenditures in 2018 and 2019 until the time the
proposed acquisition is forecast to close, followed by Hydro One incurring capital
expenditures to maintain service reliability and system capital requirements for the 10-
year deferral period. None of these capital expenditures® will be reflected in the rate base
that underpins the rates the former customers of OPDC will be charged, yet customers

have received and will receive benefits from these capital expenditures.

Hydro One emphasizes that under OPDC’s Status Quo scenario OPDC’s customers rates
would increase as a result of the growth in rate base compared to the rates these
customers will receive as a result of this transaction. Hydro One maintains it is a
reasonable assumption to expect that rate base will increase, under both Status Quo and
Residual scenarios given that the OPDC service territory’s rates will not have been

rebased for a 20-year period.

7 OPDC rates were last rebased in 2010 (EB-2009-0273)

#2017 OPDC F/S

° This excludes any capital expenditures that may be undertaken and approved by the OEB through an ICM
applications
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OPDC has already made it public that its current rates are not sufficient to sustain its

electricity distribution operations over the long term.

“If the sale to Hydro One is not approved, OPDC will be required to file for
a distribution rate increase (known as a Cost of Service rate application)
with the OEB at least twice over the next 10 years. It is estimated that
distribution rates will increase by an average annual rate of 2-4% over the

next 10-year period?.”
This message was included in a bill insert to customers from OPDC in May 2018.

OPDC has not adjusted their rates through the Board’s IRM mechanism since 2016."
This further confirms that OPDC ratepayers have benefited from this transaction.

Hydro One is confident that it can produce savings and synergies operating and managing
the former OPDC service territory under OPDC’s OEB-approved revenue requirement,
effectively reducing the cost structures for the OPDC service territory compared to the
Status Quo. This benefits the ratepayers, not only by decreasing their Base Distribution
Delivery Rates by 1% and freezing those reduced rates for five years, but it avoids at
least two cost of service rebasing events over the ten year deferral period, that OPDC

would otherwise require.

Hydro One is providing former OPDC customers a guaranteed ESM. This protects these
customers to ensure they share in any increased benefits from consolidation during the
deferred rebasing period. The ESM is based on only the incremental cost to serve
customers in the former OPDC service territory.

1% provided to Orillia customers as a bill insert by OPDC (refer to Attachment 21)
" EB-2015-0286
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With respect to former OPDC customers, Hydro One anticipates transitioning those customers to
one of its proposed new Acquired Rate Classes or to a new rate class to be proposed after the
deferred rebasing period has elapsed. At the time of that rate proposal, Hydro One will
determine an appropriate rate class for the former OPDC customers (e.g. taking into account
density characteristics and bill impacts). Hydro One, as has been directed in previous MAAD
decisions*?, will ensure the new proposed rates will reflect the cost to serve the newly acquired
customers in the former OPDC service territory. To achieve this, at the time of rebasing, Hydro
One will examine the cost to serve these customers to ensure that they will only be charged for

the assets that are used to serve them.

Hydro One has also provided an illustration of how Shared Costs could be collected from
customers of the former OPDC post the 10-year deferral period. This evidence shows that both
legacy customers and the acquired customers will benefit from this transaction. If the revenue
collected from the former OPDC’s customers through rates is equal or less than OPDC’s Status
Quo revenue requirement plus LV costs, then customers will not be harmed. If Hydro One’s
legacy customers’ rates are not increased as a result of the transaction, they too are not harmed
by the transaction. The annual savings of $6.1 million expected from this transaction can be
shared by these two customers groups such that each group will have rates derived from a lower
revenue requirement that would have otherwise applied in Year 11 and beyond. Therefore, the
transaction meets the No Harm Test.

12 EB-2013-0187/0196/0198, EB-2013-0213, EB-2013-0244
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IMPACT OF THE PROPOSED TRANSACTION

1.0 INTRODUCTION

This exhibit provides HOI’s impact assessment of the proposed transaction and also provides a
discussion of the impact of the transaction on OPDC’s and Hydro One’s future operations in
relation to the OEB’s statutory objectives. It elaborates on how the transaction promotes
economic efficiency and cost-effectiveness in the distribution sector and also discusses other

related matters pertaining to this transaction.

2.0 IMPACT OF THE PROPOSED TRANSACATION

The Handbook’s Filing Requirements for Consolidation Applications requires applicants to
provide evidence to demonstrate the impact of the proposed transaction with respect to the
OEB?’s first two statutory objectives. The Handbook recognizes that there are other instruments
and tools that will ensure that the OEB’s remaining statutory objectives, relating to conservation
and demand management, implementation of smart grid and the use and generation of electricity
from renewable resources, will not be adversely impacted by a consolidation. Therefore, the
Board has determined that there is no need or merit in further review of these statutory objectives
as part of a consolidation transaction®.

SECTION 2.1: OBJECTIVE 1 — PROTECT CONSUMERS WITH RESPECT TO PRICE AND

ADEQUACY, RELIABILITY AND QUALITY OF ELECTRICITY SERVICE

This Application demonstrates that the cost structures from proceeding with the transaction will

result in expected ongoing operations, maintenance and administrative (“OM&A”) savings of

! Handbook, Page 6
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approximately $3.9 million per year and reductions in capital expenditures of approximately $0.6
million per year (based on the level of savings achieved by Year 10). These efficiencies,
representing an ongoing OM&A reduction of approximately 60% of OPDC’s 2015 OM&A costs
(65% of the Year 10 status quo forecast), will result in downward pressure on OPDC’s cost
structures relative to the status quo and will be realized while maintaining adequacy, reliability
and quality of electricity service. Table 1 illustrates the projected cost savings from this

transaction. These will be further discussed in Section 2.2.

Table 1: Projected Cost Savings - $M

Year Year | Year Year | Year Year Year Year Year Year

1 2 3 4 5 6 7 8 9 10

Status Quo Forecast 4.8 4.9 5.0 5.1 5.2 5.3 5.4 55 5.6 5.8

Hydro One Forecast 4.1 2.1 2.0 1.7 1.7 1.7 18 1.8 1.9 19

Projected Savings 07 | 28 | 29 | 34 | 35 | 36 | 36 | 3.7 | 38 | 39
Capital
Status Quo Forecast 2.7 2.8 2.9 3.0 3.1 3.2 3.3 3.4 3.5 3.6

Hydro One Forecast 36 | 23 | 24 | 23 | 24 | 25 | 26 | 27 | 29 | 3.0

Projected Savings 09| 05|05 |07 |07 |07 |07 | 07 | 06 | 06

Hydro One’s 2015 OM&A cost to serve customers in its high density residential rate class (UR)
is $173/customer?, compared to OPDC’s cost of $362/customer®. Hydro One’s urban rate class
covers areas containing 3,000 or more customers with a density of at least 60 customers per
kilometer. As such, it is reasonable to believe that if this transaction proceeds, Hydro One will

be able to serve OPDC'’s service area, which has about 13,500 customers and a density of 58

2 EB-2013-0416, 2015 Draft Rate Order Filed April 10, 2015
3 As shown in the 2015 OEB Yearbook
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customers per km of line, at a cost that is comparable to Hydro One’s UR rate class

(approximately 90% of OPDC’s customers are residential).

Price of Electricity Service

The acquired OPDC customers will have rates adjusted in the next ten years as discussed below.

Rate-setting in Years 1-5 of the Deferred Rebasing Period

2016 base distribution delivery rates will be reduced by 1% and frozen for a period of five years

from closing of this transaction”.

Table 2 shows the customer bill impact of this reduction applied to the average consumption

levels for residential and general service rate classes.

The impacts on total bill as well as

distribution rates are provided. The rate reductions vary slightly from the 1% reduction as a

result of rounding errors from using two decimal places for fixed charges and four decimal

places for volumetric charges, as prescribed by the Board, and also due to the fact that the 1%

rate reduction does not apply to other existing rate riders or LV rates included in the table below

under distribution rates.

Table 2: Bill Impacts for OPDC Customers

Rate Class’ Change in Distribution Delivery Rates  Change in Total Bill (%0)
Residential (0.92%) (0.20%)
General Service less than 50 kW (1.08%) (0.23%)
General Service 50 to 999 kW (0.97%) (0.07%)

* A negative rate rider that will result in a 1% reduction of 2016 base delivery rates as approved by the OEB in EB-

2015-0024 will be implemented over that term.

> The proposed 1% rate reduction does not apply to the other rate classes.
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At the same time, OPDC’s residential distribution rates will continue to be adjusted to move to a
fully fixed distribution charge, per OEB Policy “A New Distribution Rate Design for Residential
Customers” (EB-2012-0410). In EB-2015-0024, the OEB approved a four-year transition period

for OPDC to move to fixed rates, beginning in 2016.

Detailed calculations of customer bill impacts and the determination of the rate riders can be
found in Attachment 7 and Attachment 8. The proposed rate schedules, which include the
requested rate rider for the area currently served by OPDC, effective after closing, are filed as
Attachment 9.

The cost of providing this rate rider (approximately $79,000 per year®) will be recovered from
synergies that are generated from consolidating OPDC’s operations into Hydro One. This

negative rate rider will be discontinued at the end of Year 5.

Al other OPDC tariffs will remain as approved in OPDC’s last rate order’, with the exception of
Specific Service Charges. Customers of the former OPDC using these services will be charged
the rates approved for Hydro One Distribution in rate order EB-2015-0079.

Rate-setting in Years 6-10 of the Deferred Rebasing Period

Beginning in year six through to year ten, rates for the former customers of OPDC will be set
using the Price Cap adjustment mechanism, outlined in the Amended Report. At the
commencement of year six, Hydro One will apply the OEB’s Price Cap Index formula utilizing
the former OPDC'’s efficiency cohort factor (0.3%). This will be anchored to the current OPDC
base distribution delivery rates as approved by the OEB in EB-2015-0024.

®2015 OPDC FS — OPDC Distribution Revenue ($7,857k) multiplied by 1%
" EB-2015-0024
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Earnings Sharing Mechanism

Since Hydro One is requesting a 10-year deferred rebasing period, Hydro One will also be
implementing an ESM, in accordance with the Amended Report. As outlined in the Handbook,
the ESM as set out in the Amended Report may not achieve the intended objectives for all types
of consolidation proposals. Hydro One is therefore proposing an ESM that protects OPDC
customer interests during the extended deferred rebasing period. Further details on Hydro One’s
proposed ESM are found in Exhibit A, Tab 3, Schedule 1.

Hydro One Legacy Customers

The proposed transaction also protects Hydro One’s existing customers. On March 12, 2015,
Hydro One received approval for rates effective from January 1, 2015, to December 31, 2017.
That application was based on Hydro One’s existing customer base: in other words, it did not
include any capital or OM&A costs associated with serving customers or with maintaining or
operating assets in the service territory of any acquired local distribution company (“LDC”),
including OPDC. As such, this transaction will not impact Hydro One’s existing customers with

respect to price.

In 2017, Hydro One intends to file a five-year Custom Incentive Regulation application for rates
effective from 2018 through to 2022. That application will not include any costs associated with
serving the customers of OPDC. Costs to serve these customers will not be included in any

Hydro One revenue requirement application until the deferred rebasing period has expired.

Once the deferred rebasing period has expired, Hydro One’s existing customers are expected to
derive a small price benefit, as the company’s fixed costs of operations will be spread over a

wider customer base.
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IMPACT OF THE PROPOSED TRANSACTION

1.0 INTRODUCTION

This exhibit provides HOI’s impact assessment of the proposed transaction and also provides a
discussion of the impact of the transaction on OPDC’s and Hydro One’s future operations in
relation to the OEB’s statutory objectives. It elaborates on how the transaction promotes
economic efficiency and cost-effectiveness in the distribution sector and also discusses other

related matters pertaining to this transaction.

2.0 IMPACT OF THE PROPOSED TRANSACTION

The Handbook to Electricity Distributor and Transmitter Consolidations (the “Handbook”), Schedule 2
Filing Requirements requires applicants to provide evidence to demonstrate the impact of the
proposed transaction with respect to the OEB’s first two statutory objectives. The Handbook
recognizes that there are other instruments and tools that will ensure that the OEB’s remaining
statutory objectives, relating to conservation and demand management, implementation of smart
grid and the use and generation of electricity from renewable resources, will not be adversely
impacted by a consolidation. Therefore, the Board has determined that there is no need or merit

in further review of these statutory objectives as part of a consolidation transaction™.

SECTION 2.1: OBJECTIVE 1 — PROTECT CONSUMERS WITH RESPECT TO PRICE AND

ADEQUACY, RELIABILITY AND QUALITY OF ELECTRICITY SERVICE

This Application demonstrates that the ongoing cost structures following the closing of the

transaction will result in expected ongoing operations, maintenance and administrative

! Handbook, Page 6
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(“OM&A”) savings of approximately $4.7 million per year and reductions in capital
expenditures of approximately $0.2 million per year (based on the level of savings achieved by
Year 10). These efficiencies represent an ongoing OM&A reduction of approximately 70% of
OPDC'’s Year 10 status quo forecast. This will result in downward pressure on OPDC’s cost
structures relative to the status quo and will be realized while maintaining adequacy, reliability
and quality of electricity service. These savings are expected to continue beyond the 10-year
deferred rebasing period. Table 1 illustrates the projected cost savings from this transaction.

How these savings will be attained is further discussed in Section 2.2.

Table 1 savings, illustrated below, are based on a comparison of OPDC’s operations as a stand-
alone distribution company relative to the costs of operating OPDC’s service territory once it is
integrated within Hydro One. Year 1 in the table represents a 12 month period post-closing of

the transaction. This period is assumed to most closely align with calendar year 2020.

Table 1: Projected Cost Savings - $M

Year| Year | Year | Year | Year | Year | Year | Year | Year | Year
1 2 3 4 5 6 7 8 9 10

OM&A
Status Quo Forecast | 55 | 5.7 | 5.8 5.9 6.0 6.1 6.2 6.4 6.5 6.6
Hydro One Forecast | 4.1 | 20 | 21 1.7 1.7 1.7 1.8 1.8 1.8 1.9
Projected Savings 14 | 37 | 3.7 | 42 | 43 | 44 | 44 | 46 | AT 4.7
Capital
Status Quo Forecast | 3.2 | 43 | 15 1.8 2.8 2.8 2.9 3.0 | 111 3.2
Hydro One Forecast | 3.4 | 24 | 24 | 25 2.6 2.8 2.8 2.9 2.9 3.0
Projected Savings 0.2)] 19 | (09 |(@©7)| 02 | 00 | 01 | 01 8.2 0.2
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Hydro One’s 2017 OM&A cost to serve customers in its high density residential rate class (UR)
is $179/customer?, compared to OPDC’s cost of $352/customer®. Hydro One’s urban rate class
covers areas containing 3,000 or more customers with line density of at least 60 customers per
circuit kilometre. As such, it is reasonable to believe that if this transaction proceeds, Hydro One
will be able to serve OPDC’s service area, which has approximately 13,800 customers and a
density of 57 customers per km of line, at a cost that is comparable to Hydro One’s UR rate

class.

Price of Electricity Service

The acquired OPDC customers will have rates adjusted in the next ten years as discussed below.

Rate-setting in Years 1-5 of the Deferred Rebasing Period

OPDC’s current Base Distribution Delivery Rates* will be reduced by 1%, for residential and
general service customers of OPDC, and frozen for a period of five years from closing of this

transaction®.

Table 2 shows the customer bill impact of this reduction applied to the average consumption
levels for residential and general service rate classes. The impacts on total bill as well as
distribution rates are provided. The rate reductions vary slightly from the 1% reduction as a
result of rounding from using two decimal places for fixed charges and four decimal places for

volumetric charges, as prescribed by the Board, and also due to the fact that the 1% rate

2 EB-2016-0081, 2017 Draft Rate Order Filed November 18, 2016

® Average value for all OPDC customers as shown in the 2017 OEB Yearbook. For the OPDC residential class
(which comprises ~ 90% of their customers), the cost to serve is estimated to be $208/customer.

* As defined in Exhibit A, Tab 1, Schedule 1, page 3, Footnote 2.

® A negative rate rider will result in a 1% reduction to OPDC’s Base Distribution Delivery Rates, as approved by the
OEB at the time of closing, will be implemented over that term.
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Present: McLachlin C.J. and lacobucci, Major, Bastarache, Binnie, Arbour and LeBel JJ.
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Mary Danyluk, appellant; v. Ainsworth Technologies Inc., Ainsworth Electric Co. Limited, F. Jack Purchase, Paul S.
Gooderham, Jack A. Taylor, Ross A. Pool, Donald W. Roberts, Timothy I. Pryor, Clifford J. Ainsworth, John F.
Ainsworth, Kenneth D. Ainsworth, Melville O'Donohue, Donald J. Hawthorne, William |. Welsh and Joseph McBride
Watson, respondents.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO (82 paras.)

Case Summary

Administrative law — Issue estoppel — Employee filing complaint against employer under Employment
Standards Act seeking unpaid wages and commissions — Employee subsequently commencing court
action against employer for wrongful dismissal and unpaid wages and commissions — Employment
standards officer dismissing employee's complaint — Employer arguing that employee's claim for unpaid
wages and commissions before court barred by issue estoppel — Whether officer's failure to observe
procedural fairness in deciding employee's complaint preventing application of issue estoppel — Whether
preconditions to application of issue estoppel satisfied — If so, whether this Court should exercise its
discretion and refuse to apply issue estoppel.

In 1993, an employee became involved in a dispute with her employer over unpaid commissions. No agreement
was reached, and the employee filed a complaint under the Employment Standards Act ("ESA") seeking
[paged461] unpaid wages, including commissions. The employer rejected the claim for commissions and
eventually took the position that the employee had resigned. An employment standards officer spoke with the
employee by telephone and met with her for about an hour. Before the decision was made, the employee
commenced a court action claiming damages for wrongful dismissal and the unpaid wages and commissions.
The ESA proceedings continued, but the employee was not made aware of the employer's submissions in the
ESA claim or given an opportunity to respond to them. The ESA officer rejected the employee's claim and
ordered the employer to pay her $2,354.55, representing two weeks' pay in lieu of notice. She advised the
employer of her decision and, 10 days later, notified the employee. Although she had no appeal as of right, the
employee was entitled to apply under the ESA for a statutory review of this decision. She elected not to do so
and carried on with her wrongful dismissal action. The employer moved to strike the part of the statement of
claim that overlapped the ESA proceeding. The motions judge considered the ESA decision to be final and
concluded that the claim for unpaid wages and commissions was barred by issue estoppel. The Court of Appeal
affirmed the decision.

Held: The appeal should be allowed.
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Although, in general, issue estoppel is available to preclude an unsuccessful party from relitigating in the courts
what has already been litigated before an administrative tribunal, this is not a proper case for its application.
Finality is a compelling consideration and judicial decisions should generally be conclusive of the issues decided
unless and until reversed on appeal. However, estoppel is a public policy doctrine designed to advance the
interests of justice. Where, as here, its application bars the courthouse door against a claim because of an
administrative decision made in a manifestly improper and unfair manner, a re-examination of some basic
principles is warranted.

[page462]

The preconditions to the operation of issue estoppel are threefold: (1) that the same question has been decided
in earlier proceedings; (2) that the earlier judicial decision was final; and (3) that the parties to that decision or
their privies are the same in both the proceedings. If the moving party successfully establishes these
preconditions, a court must still determine whether, as a matter of discretion, issue estoppel ought to be applied.

The preconditions require the prior proceeding to be judicial. Here, the ESA decision was judicial. First, the
administrative authority issuing the decision is capable of receiving and exercising adjudicative authority.
Second, as a matter of law, the decision was required to be made in a judicial manner. While the ESA officers
utilize procedures more flexible than those that apply in the courts, their adjudicative decisions must be based on
findings of fact and the application of an objective legal standard to those facts.

The appellant denies the applicability of issue estoppel because, as found by the Court of Appeal, the ESA
decision was taken without proper notice to the appellant and she was not given an opportunity to meet the
employer's case. It is clear that an administrative decision which is made without jurisdiction from the outset
cannot form the basis of an estoppel. Where an administrative officer or tribunal initially possessed the
jurisdiction to make a decision in a judicial manner but erred in the exercise of that jurisdiction, the resulting
decision is nevertheless capable of forming the basis of an estoppel. Alleged errors in carrying out the mandate
are matters to be considered by the court in the exercise of its discretion. This result makes the principle
governing estoppel consistent with the law governing judicial review in Harelkin and collateral attack in Maybrun.

In this case, the pre-conditions for issue estoppel have been met: the same issue is raised in both proceedings,
the decision of the ESA officer was final for the purposes of the Act since neither the employer nor the employee
took advantage of the internal review procedure, and the parties are identical. The Court must therefore decide
whether to refuse to apply estoppel as a matter [page463] of discretion. Here this Court is entitled to intervene
because the lower courts committed an error of principle in failing to address the issue of the discretion. The list
of factors to be considered with respect to its exercise is open. The objective is to ensure that the operation of
issue estoppel promotes the orderly administration of justice, but not at the cost of real injustice in the particular
case. The factors relevant to this case include the wording of the statute from which the power to issue the
administrative order derives, the purpose of the legislation, the availability of an appeal, the safeguards available
to the parties in the administrative procedure, the expertise of the administrative decision maker, the
circumstances giving rise to the prior administrative proceeding and, the most important factor, the potential
injustice. On considering the cumulative effect of the foregoing factors, the Court in its discretion should refuse to
apply issue estoppel in this case. The stubborn fact remains that the employee's claim to commissions worth
$300,000 has simply never been properly considered and adjudicated.
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O.A.C. 225, 12 Admin. L.R. (3d) 1, 41 C.C.E.L. (2d) 19, 27 C.P.C. (4th) 91, [1998] O.J. No. 5047 (QL),
dismissing the appellant's appeal from a decision of the Ontario Court (General Division) rendered on June 10,
1996. Appeal allowed.

Howard A. Levitt and J. Michael Mulroy, for the appellant. John E. Brooks and Rita M. Samson, for the respondents.

Solicitors for the appellant: Lang Michener, Toronto. Solicitors for the respondents: Heenan Blaikie, Toronto.

The judgment of the Court was delivered by

BINNIE J.

1 The appellant claims that she was fired from her position as an account executive with the respondent Ainsworth
Technologies Inc. on October 12, 1993. She says that at the time of her dismissal she was owed by her employer
some $300,000 in unpaid commissions. The courts in Ontario have held that she is "estopped" from having her day
in court on this issue because of an earlier failed attempt to claim the same unpaid monies under the Employment
Standards Act, R.S.0. 1990, c. E.14 ("ESA" or "Act"). An employment standards officer, adopting a procedure
which the Ontario Court of Appeal held to be improper and unfair, denied the claim. | agree that in general issue
estoppel is available to preclude an unsuccessful party from relitigating in the courts what has already been
unsuccessfully litigated before an administrative tribunal, but in my view this was not a proper case for its
application. A judicial doctrine developed to serve the ends of justice [page466] should not be applied mechanically
to work an injustice. | would allow the appeal.

. Facts

2 In the fall of 1993, the appellant became involved in a dispute with her employer, the respondent Ainsworth
Technologies Inc., over unpaid commissions. The appellant met with her superiors and sent various letters to them
outlining her position. These letters were generally copied to her lawyer, Mr. Howard A. Levitt. Her principal
complaint concerned an alleged entitlement to commissions of about $200,000 in respect of a project known as the
CIBC Lan project, plus other commissions which brought the total to about $300,000.

3 The appellant rejected a proposed settlement from the employer. On October 4, 1993, she filed a complaint
under the ESA seeking unpaid wages, including commissions. It is not clear on the record whether she had legal
advice on this aspect of the matter. On October 5, the employer wrote to the appellant rejecting her claim for
commissions and eventually took the position that she had resigned and physically escorted her off the premises.

4 An employment standards officer, Ms. Caroline Burke, was assigned to investigate the appellant's complaint. She
spoke with the appellant by telephone and on or about January 30, 1994 met with her for about an hour. The
appellant gave Ms. Burke various documents including her correspondence with the employer. They had no further
meetings.

5 On March 21, 1994, more than six months after filing her claim under the Act, but as yet without an ESA decision,
the appellant, through Mr. Levitt, commenced a court action in which she claimed [page467] damages for wrongful
dismissal. She also claimed the unpaid wages and commissions that were already the subject-matter of her ESA
claim.

6 On June 1, 1994, solicitors for the employer wrote to Ms. Burke responding to the appellant's claim. The
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employer's letter included a number of documents to substantiate its position. None of this was copied to the
appellant. Nor did Ms. Burke provide the appellant with information about the employer's position; nor did she give
the appellant the opportunity to respond to whatever the appellant may have assumed to be the position the
employer was likely to take. The appellant, in short, was left out of the loop.

7 On September 23, 1994, the ESA officer advised the respondent employer (but not the appellant) that she had
rejected the appellant's claim for unpaid commissions. At the same time she ordered the employer to pay the
appellant $2,354.55, representing two weeks' pay in lieu of notice. Ten days later, by letter dated October 3, 1994,
Ms. Burke for the first time advised the appellant of the order made against the employer for two weeks' termination
pay and the rejection of her claim for the commissions. The letter stated in part: "[w]ith respect to your claim for
unpaid wages, the investigation revealed there is no entitiement to $300,000.00 commission as claimed by you".
The letter went on to explain that the appellant could apply to the Director of Employment Standards for a review of
this decision. Ms. Burke repeated this advice in a subsequent telephone conversation with the appellant. The
appellant did not apply to the Director for a review of Ms. Burke's decision; instead, she decided to carry on with her
wrongful dismissal action in the civil courts.

8 The respondents contended that the claim for unpaid wages and commissions was barred by issue estoppel.
They brought a motion in the appellant's civil action to strike the relevant paragraphs [page468] from the statement
of claim. On June 10, 1996, McCombs J. of the Ontario Court (General Division) granted the respondents' motion.
Only her claim for damages for wrongful dismissal was allowed to proceed. On December 2, 1998, the appellant's
appeal was dismissed by the Court of Appeal for Ontario.

II.  Judgments

A. Ontario Court (General Division) (June 10, 1996)

9 The issue before McCombs J. was whether the doctrine of issue estoppel applied in the present case. Following
Rasanen v. Rosemount Instruments Ltd. (1994), 17 O.R. (3d) 267 (C.A.), he concluded that issue estoppel could
apply to issues previously determined by an administrative officer or tribunal. In his view, the sole issue to be
determined was whether the ESA officer's decision was a final determination. The motions judge noted that the
appellant did not seek to appeal or review the ESA officer's decision under s. 67(2) of the Act, as she was entitled
to do if she wished to contest that decision. He considered the ESA decision to be final. The criteria for the
application of issue estoppel were therefore met. The paragraphs relating to the appellant's claim for unpaid wages
and commissions were struck from her statement of claim.

B. Court of Appeal for Ontario (1998), 42 O.R. (3d) 235

10 After reviewing the facts of the case, Rosenberg J.A. for the court identified, at pp. 239-40, the issues raised by
the appellant's appeal:

This case concerns the second requirement of issue estoppel, that the decision which is said to create the
estoppel be a final judicial decision. The appellant submits that the decision of an employment standards
officer is neither judicial nor final. She also submits that, in any event, the process followed by Ms. Burke in
this particular case was unfair and therefore her decision [page469] should not create an estoppel.
Specifically, the appellant argues she was not treated fairly as she was not provided with a copy of the
submissions made by the employer and thus not given an opportunity to respond to those submissions.

11 In rejecting these submissions, Rosenberg J.A. grouped them under three headings: whether the ESA officer's
decision was final; whether the ESA officer's decision was judicial; and the effect of procedural unfairness on the
application of the doctrine of issue estoppel.

12 In his view, the decision of the officer in the present case was final because neither party exercised the right of
internal appeal under s. 67(2) of the Act. Moreover, while not all administrative decisions that finally determine the
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rights of parties will be "judicial" for purposes of issue estoppel, Rosenberg J.A. found that the statutory procedure
set out in the Act satisfied the requirements. He considered Re Downing and Graydon (1978), 21 O.R. (2d) 292
(C.A)), to be "determinative of this issue" (p. 249).

13 Lastly, Rosenberg J.A. addressed the issue of whether failure by the ESA officer to observe procedural fairness
affected the application of the doctrine of issue estoppel in this case. He agreed that the ESA officer had in fact
failed to observe procedural fairness in deciding upon the appellant's complaint. Nevertheless, this failure did not
prevent the operation of issue estoppel (at p. 252):

The officer was required to give the appellant access to, and an opportunity to refute, any information
gathered by the officer in the course of her investigation that was prejudicial to the appellant's claim. At a
minimum, the appellant was entitled to a copy of the June 1, 1994 letter and a summary of any other
information gathered in the course of the investigation that was prejudicial to her claim. She was also
entitled to a fair opportunity to consider [page470] and reply to that information. The appellant was denied
the opportunity to know the case against her and have an opportunity to meet it: Ms. Burke failed to act
judicially. In this particular case, this failure does not, however, affect the operation of issue estoppel.

14 In Rosenberg J.A.'s view, although ESA officers are obliged to act judicially, failure to do so in a particular case,
at least if there is a possibility of appeal, will not preclude the operation of issue estoppel. This conclusion is based
on the policy considerations underlying two rules of administrative law (at p. 252):

These two rules are: (1) that the discretionary remedies of judicial review will be refused where an
adequate alternative remedy exists; and (2) the rule against collateral attack. These rules, in effect, require
that the parties pursue their remedies through the administrative process established by the legislature.
Where an appeal route is available the parties will not be permitted to ignore it in favour of the court
process.

15 Rosenberg J.A. noted that if the appellant had applied, under s. 67(3) of the Act for a review of the ESA officer's
decision, the adjudicator conducting such a review would have been required to hold a hearing. This supported his

view that the review process provided by the Act is an adequate alternative remedy. Rosenberg J.A. concluded, at
p. 256:

In summary, Ms. Burke did not accord this appellant natural justice. The appellant's recourse was to seek
review of Ms. Burke's decision. She failed to do so. That decision is binding upon her and her employer.

16 The court thus applied the doctrine of issue estoppel and dismissed the appellant's appeal.

[paged71]

lll. Relevant Statutory Provisions

17 Employment Standards Act, R.S.0. 1990, c. E.14

1. In this Act,

"wages" means any monetary remuneration payable by an employer to an employee under the terms of a
contract of employment, oral or written, express or implied, any payment to be made by an employer to an
employee under this Act and any allowances for room or board as prescribed in the regulations or under an
agreement or arrangement therefor but does not include,

(a) tips and other gratuities,
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(b) any sums paid as gifts or bonuses that are dependent on the discretion of the employer and are
not related to hours, production or efficiency,

(c) travelling allowances or expenses,

(d) contributions made by an employer to a fund, plan or arrangement to which Part X of this Act
applies; ("salaire")

6. -- (1) No civil remedy of an employee against his or her employer is suspended or affected by this Act.

(2) Where an employee initiates a civil proceeding against his or her employer under this Act, notice of the
proceeding shall be served on the Director in the prescribed form on the same date the civil proceeding is
set down for trial.

65. -- (1) Where an employment standards officer finds that an employee is entitled to any wages from an
employer, the officer may,

(a) arrange with the employer that the employer pay directly to the employee the wages to which
the employee is entitled,;

(b) receive from the employer on behalf of the employee any wages to be paid to the employee as
the result of a compromise or settlement; or

(c) issue an order in writing to the employer to pay forthwith to the Director in trust any wages to
which an employee is entitled and in addition such order shall provide for payment, by the
employer to the [page472] Director, of administration costs in the amount of 10 per cent of the
wages or $100, whichever is the greater.

(7) If an employer fails to apply under section 68 for a review of an order issued by an employment
standards officer, the order becomes final and binding against the employer even though a review hearing
is held to determine another person's liability under this Act.

67. -- (1) Where, following a complaint in writing by an employee, an employment standards officer finds
that an employer has paid the wages to which an employee is entitled or has found that the employee has
no other entitlements or that there are no actions which the employer is to do or is to refrain from doing in
order to be in compliance with this Act, the officer may refuse to issue an order to an employer and upon
refusing to do so shall advise the employee of the refusal by prepaid letter addressed to the employee at
his or her last known address.

(2) An employee who considers himself or herself aggrieved by the refusal to issue an order to an employer
or by the issuance of an order that in his or her view does not include all of the wages or other entitlements
to which he or she is entitled may apply to the Director in writing within fifteen days of the date of the
mailing of the letter mentioned in subsection (1) or the date of the issue of the order or such longer period
as the Director may for special reasons allow for a review of the refusal or of the amount of the order.

(3) Upon receipt of an application for review, the Director may appoint an adjudicator who shall hold a
hearing.
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(5) The adjudicator who is conducting the hearing may with necessary modifications exercise the powers
conferred on an employment standards officer under this Act and may make an order with respect to the
refusal or an order to amend, rescind or affirm the order of the employment standards officer.

[paged73]

(7) The order of the adjudicator is not subject to a review under section 68 and is final and binding on the
parties.

68. -- (1) An employer who considers themself aggrieved by an order made under section 45, 48, 51, 56.2,
58.22 or 65, upon paying the wages ordered to be paid and the penalty thereon, if any, may, within a period
of fifteen days after the date of delivery or service of the order, or such longer period as the Director may for
special reasons allow and provided that the wages have not been paid out under subsection 72 (2), apply
for a review of the order by way of a hearing.

(3) The Director shall select a referee from the panel of referees to hear the review.

(7) A decision of the referee under this section is final and binding upon the parties thereto and such other
parties as the referee may specify.

IV. Analysis

18 The law rightly seeks a finality to litigation. To advance that objective, it requires litigants to put their best foot
forward to establish the truth of their allegations when first called upon to do so. A litigant, to use the vernacular, is
only entitled to one bite at the cherry. The appellant chose the ESA as her forum. She lost. An issue, once decided,
should not generally be re-litigated to the benefit of the losing party and the harassment of the winner. A person
should only be vexed once in the same cause. Duplicative litigation, potential inconsistent results, undue costs, and
inconclusive proceedings are to be avoided.

19 Finality is thus a compelling consideration and judicial decisions should generally be conclusive of the issues
decided unless and until reversed on appeal. However, estoppel is a doctrine of public policy that is designed to
advance the interests of [page474] justice. Where as here, its application bars the courthouse door against the
appellant's $300,000 claim because of an administrative decision taken in a manner which was manifestly improper
and unfair (as found by the Court of Appeal itself), a re-examination of some basic principles is warranted.

20 The law has developed a number of techniques to prevent abuse of the decision-making process. One of the
oldest is the doctrine estoppel per rem judicatem with its roots in Roman law, the idea that a dispute once judged
with finality is not subject to relitigation: Farwell v. The Queen (1894), 22 S.C.R. 553, at p. 558; Angle v. Minister of
National Revenue, [1975] 2 S.C.R. 248, at pp. 267-68. The bar extends both to the cause of action thus adjudicated
(variously referred to as claim or cause of action or action estoppel), as well as precluding relitigation of the
constituent issues or material facts necessarily embraced therein (usually called issue estoppel): G. S. Holmested
and G. D. Watson, Ontario Civil Procedure (loose-leaf), vol. 3 Supp., at 21 s. 17 et seq. Another aspect of the
judicial policy favouring finality is the rule against collateral attack, i.e., that a judicial order pronounced by a court of
competent jurisdiction should not be brought into question in subsequent proceedings except those provided by law
for the express purpose of attacking it: Wilson v. The Queen, [1983] 2 S.C.R. 594; R. v. Litchfield, [1993] 4 S.C.R.
333; R. v. Sarson, [1996] 2 S.C.R. 223.

21 These rules were initially developed in the context of prior court proceedings. They have since been extended,
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with some necessary modifications, to decisions classified as being of a judicial or quasi-judicial nature pronounced
by administrative officers and tribunals. In that context the more specific objective is to balance fairness to the
parties with the protection of the administrative decision-making [page475] process, whose integrity would be
undermined by too readily permitting collateral attack or relitigation of issues once decided.

22 The extension of the doctrine of issue estoppel in Canada to administrative agencies is traced back to cases in
the mid-1800s by D. J. Lange in The Doctrine of Res Judicata in Canada (2000), at p. 94 et seq., including
Robinson v. McQuaid (1854), 1 P.E.I.LR. 103 (S.C.), at pp. 104-5, and Bell v. Miller (1862), 9 Gr. 385 (U.C. Ch.), at
p. 386. The modern cases at the appellate level include Raison v. Fenwick (1981), 120 D.L.R. (3d) 622 (B.C.C.A));
Rasanen, supra; Wong v. Shell Canada Ltd. (1995), 15 C.C.E.L. (2d) 182 (Alta. C.A.); Machin v. Tomlinson (2000),
194 D.L.R. (4th) 326 (Ont. C.A.); and Hamelin v. Davis (1996), 18 B.C.L.R. (3d) 112 (C.A.). See also Thrasyvoulou
v. Environment Secretary, [1990] 2 A.C. 273 (H.L.). Modifications were necessary because of the "major differences
that can exist between [administrative orders and court orders] in relation, inter alia, to their legal nature and the
position within the state structure of the institutions that issue them™: R. v. Consolidated Maybrun Mines Ltd., [1998
1 S.C.R. 706, at para. 4. There is generally no dispute that court orders are judicial orders; the same cannot be said
of the myriad of orders that are issued across the range of administrative tribunals.

23 In this appeal the parties have not argued "cause of action" estoppel, apparently taking the view that the
statutory framework of the ESA claim sufficiently distinguishes it from the common law framework of the court case.
| therefore say no more about it. They have however, joined issue on [page476] the application of issue estoppel
and the relevance of the rule against collateral attack.

24 lIssue estoppel was more particularly defined by Middleton J.A. of the Ontario Court of Appeal in Mcintosh v.
Parent, [1924] 4 D.L.R. 420, at p. 422:

When a question is litigated, the judgment of the Court is a final determination as between the parties and
their privies. Any right, question, or fact distinctly put in issue and directly determined by a Court of
competent jurisdiction as a ground of recovery, or as an answer to a claim set up, cannot be re-tried in a
subsequent suit between the same parties or their privies, though for a different cause of action. The right,
guestion, or fact, once determined, must, as between them, be taken to be conclusively established so long
as the judgment remains. [Emphasis added.]

This statement was adopted by Laskin J. (later C.J.), dissenting in Angle, supra, at pp. 267-68. This description of
the issues subject to estoppel ("[a]ny right, question or fact distinctly put in issue and directly determined") is more
stringent than the formulation in some of the older cases for cause of action estoppel (e.g., "all matters which were,
or might properly have been, brought into litigation", Farwell, supra, at p. 558). Dickson J. (later C.J.), speaking for
the majority in Angle, supra, at p. 255, subscribed to the more stringent definition for the purpose of issue estoppel.
"It will not suffice" he said, "if the question arose collaterally or incidentally in the earlier proceedings or is one which
must be inferred by argument from the judgment.” The question out of which the estoppel is said to arise must have
been "fundamental to the decision arrived at" in the earlier proceeding. In other words, as discussed below, the
estoppel extends to the material facts and the conclusions of law or of mixed fact and law ("the questions") that
[paged77] were necessarily (even if not explicitly) determined in the earlier proceedings.

25 The preconditions to the operation of issue estoppel were set out by Dickson J. in Angle, supra, at p. 254:

(1) that the same question has been decided,;

(2) that the judicial decision which is said to create the estoppel was final; and,

(3) that the parties to the judicial decision or their privies were the same persons as the parties to the
proceedings in which the estoppel is raised or their privies.

26 The appellant's argument is that even though the ESA officer was required to make a decision in a judicial
manner, she failed to do so. Although she had jurisdiction under the ESA to deal with the claim, the ESA officer lost
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jurisdiction when she failed to disclose to the appellant the case the appellant had to meet and to give the appellant
the opportunity to be heard in answer to the case put against her. The ESA officer therefore never made a "judicial
decision" as required. The appellant also says that her own failure to exercise her right to seek internal
administrative review of the decision should not be given the conclusive effect adopted by the Ontario Court of
Appeal. Even if the conditions precedent to issue estoppel were present, she says, the court had a discretion to
relieve against the harsh effects of estoppel per rem judicatem in the circumstances of this case, and erred in failing
to do so.

A. The Statutory Scheme
1. The Employment Standards Officer

27 The ESA applies to "every contract of employment, oral or written, express or implied" in Ontario (s. 2(2))
subject to certain exceptions under the regulations, and establishes a number of minimum [page478] employment
standards for the protection of employees. These include hours of work, minimum wages, overtime pay, benefit
plans, public holidays and vacation with pay. More specifically, the Act provides a summary procedure under which
aggrieved employees can seek redress with respect to an employer's alleged failure to comply with these
standards. The objective is to make redress available, where it is appropriate at all, expeditiously and cheaply. In
the first instance, the dispute is referred to an employment standards officer. ESA officers are public servants in the
Ministry of Labour. They are generally not legally trained, but have some experience in labour relations. The statute
does not set out any particular procedure that must be followed in disposing of claims. ESA officers are given wide
powers to enter premises, inspect and remove documents and make other relevant inquiries. If liability is found,
ESA officers have broad powers of enforcement (s. 65).

28 On receipt of an employee demand, generally speaking, the ESA officer contacts the employer to ascertain
whether in fact wages are unpaid and if so for what reason. Although in this case there was a one-hour meeting
between the ESA officer and the appellant, there is no requirement for such a face-to-face meeting, and clearly
there is no contemplation of any sort of oral hearing in which both parties are present. It is a rough-and-ready
procedure that is wholly inappropriate, one might think, to the definitive resolution of a contractual claim of some
legal and factual complexity.

29 There are many advantages to the employee in such a forum. The services of the ESA officer are supplied free
of charge. Legal representation is unnecessary. The process moves more rapidly than could realistically be
expected in the courts. There [page479] are corresponding disadvantages. The ESA officer is likely not to have
legal training and has neither the time nor the resources to deal with a contract claim in a manner comparable to the
courtroom setting. At the time of these proceedings a double standard was applied to an appeal (or, as it is called, a
"review"). The employer was entitled as of right to a review (s. 68) but, as discussed below, the employee could ask
for one but the request could be refused by the Director (s. 67(3)). At the time, as well, there was no monetary limit
on the ESA officer's jurisdiction. The Act has since been amended to provide an upper limit on claims of $10,000
(S.0. 1996, c. 23, s. 19(1)). Had the ESA officer's determination gone the other way, the employer could have been
saddled with a $300,000 liability arising out of a deeply flawed decision unless reversed on an administrative review
or quashed by a supervising court.

2. The Review Process

30 The employee, as stated, has no appeal as of right. Section 67(2) of the Act provides that an employee
dissatisfied with the decision at first instance may apply to the Director for an administrative review in writing within
15 days of the date of the mailing of the employment standards officer's decision. Under s. 67(3), "the Director may
appoint an adjudicator who shall hold a hearing" (emphasis added). The word "may" grants the Director a discretion
to hold or not to hold a hearing. The Ontario Court of Appeal noted this point, but said the parties had attached little
importance to it.

31 It seems clear the legislature did not intend to confer an appeal as of right. Where the Director [page480] does
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appoint an adjudicator a hearing is mandated by the Act. Further delay and expense to the Ministry and the parties
would follow as a matter of course. The juxtaposition in s. 67(3) of "may" and "shall" (and in the French text, the
instruction that the Director "peut nommer un arbitre de griefs pour tenir une audience" (emphasis added)) puts the
matter beyond doubt. The Ontario legislature intended the Director to have a discretion to decline to refer a matter
to an adjudicator which, in his or her opinion, is simply not justified. Even the adjudicators hearing a review under s.
67(3) of the Act are not by statute required to be legally trained. It was likely considered undesirable by the Ontario
legislature to give each and every dissatisfied employee a review as of right, particularly where the amounts in
issue are often relatively modest. The discretion must be exercised according to proper principles, of course, but a
discretion it remains.

32 If an internal review were ordered, an adjudicator would then have looked at the appellant's claim de novo and
would undoubtedly have shared the employer documents with the appellant and given her every opportunity to
respond and comment. | agree that under the scheme of the Act procedural defects at the ESA officer level,
including a failure to provide proper notice and an opportunity to be heard in response to the opposing case, can be
rectified on review. The respondent says the appellant, having elected to proceed under the Act, was required to
seek an internal review if she was dissatisfied with the initial outcome. Not having done so, she is estopped from
pursuing her $300,000 claim. The appellant says that the ESA procedure was so deeply flawed that she was
entitled to walk away from it.

[page481]

B. The Applicability of Issue Estoppel
1. Issue Estoppel: A Two-Step Analysis

33 The rules governing issue estoppel should not be mechanically applied. The underlying purpose is to balance
the public interest in the finality of litigation with the public interest in ensuring that justice is done on the facts of a
particular case. (There are corresponding private interests.) The first step is to determine whether the moving party
(in this case the respondent) has established the preconditions to the operation of issue estoppel set out by Dickson
J. in Angle, supra. If successful, the court must still determine whether, as a matter of discretion, issue estoppel
ought to be applied: British Columbia (Minister of Forests) v. Bugbusters Pest Management Inc. (1998), 50 B.C.L.R.
(3d) 1 (C.A)), at para. 32; Schweneke v. Ontario (2000), 47 O.R. (3d) 97 (C.A.), at paras. 38-39; Braithwaite v. Nova
Scotia Public Service Long Term Disability Plan Trust Fund (1999), 176 N.S.R. (2d) 173 (C.A.), at para. 56.

34 The appellant was quite entitled, in the first instance, to invoke the jurisdiction of the Ontario superior court to
deal with her various monetary claims. The respondent was not entitled as of right to the imposition of an estoppel.
It was up to the court to decide whether, in the exercise of its discretion, it would decline to hear aspects of the
claims that were previously the subject of ESA administrative proceedings.

2. The Judicial Nature of the Decision

35 A common element of the preconditions to issue estoppel set out by Dickson J. in Angle, supra, is the
fundamental requirement that the decision in the prior proceeding be a judicial decision. According to the authorities
(see e.g., G. Spencer Bower, A. K. Turner and K. R. Handley, The Doctrine [page482] of Res Judicata (3rd ed.
1996), paras. 18-20), there are three elements that may be taken into account. First is to examine the nature of the
administrative authority issuing the decision. Is it an institution that is capable of receiving and exercising
adjudicative authority? Secondly, as a matter of law, is the particular decision one that was required to be made in a
judicial manner? Thirdly, as a mixed question of law and fact, was the decision made in a judicial manner? These
are distinct requirements:

It is of no avail to prove that the alleged res judicata was a decision, or that it was pronounced according to
judicial principles, unless it emanated from such a tribunal in the exercise of its adjudicative functions; nor is
it sufficient that it was pronounced by such a tribunal unless it was a judicial decision on the merits. It is
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important, therefore, at the outset to have a proper understanding of what constitutes a judicial tribunal and
a judicial decision for present purposes.

(Spencer Bower, Turner and Handley, supra, para. 20)

36 As to the third aspect, whether or not the particular decision in question was actually made in accordance with
judicial requirements, | note the recent ex curia statement of Handley J. (the current editor of The Doctrine of Res
Judicata) that:

The prior decision judicial, arbitral, or administrative, must have been made within jurisdiction before it can
give rise to res judicata estoppels.

("Res Judicata: General Principles and Recent Developments" (1999), 18 Aust. Bar Rev. 214, at p. 215)

37 The main controversy in this case is directed to this third aspect, i.e., is a decision taken without regard to
requirements of notice and an opportunity to be heard capable of supporting an issue [page483] estoppel? In my
opinion, the answer to this question is yes.

(@) The Institutional Framework

38 The decision relied on by Rosenberg J.A. in this respect relates to the generic role and function of the ESA
officer: Re Downing and Graydon, supra, per Blair J.A., at p. 305:

In the present case, the employment standards officers have the power to adjudicate as well as to
investigate. Their investigation is made for the purpose of providing them with information on which to base
the decision they must make. The duties of the employment standards officers embrace all the important
indicia of the exercise of a judicial power including the ascertainment of facts, the application of the law to
those facts and the making of a decision which is binding upon the parties.

The parties did not dispute that ESA officials could properly be given adjudicative responsibilities to be discharged
in a judicial manner. An earlier legislative limit of $4,000 on unpaid wages (excluding severance pay and benefits
payable under pregnancy and parental provisions) was eliminated in 1991 by S.0. 1991, c. 16, s. 9(1), but
subsequent to the ESA decision in the present case a new limit of $10,000 was imposed. This is the same limit as
is imposed on the Small Claims Court by the Courts of Justice Act, R.S.0. 1990, c. C.43, s. 23(1), and O. Req.
626/00, s. 1(1).

(b) The Nature of ESA Decisions Under Section 65(1)

39 An administrative tribunal may have judicial as well as administrative or ministerial functions. So may an
administrative officer.

40 One distinction between administrative and judicial decisions lies in differentiating adjudicative [page484] from
investigative functions. In the latter mode the ESA officer is taking the initiative to gather information. The ESA
officer acts as a self-starting investigator who is not confined within the limits of the adversarial process. The
distinction between investigative and adjudicative powers is discussed in Guay v. Lafleur, [1965] S.C.R. 12, at pp.
17-18. The inapplicability of issue estoppel to investigations is noted by Diplock L.J. in Thoday v. Thoday, [1964] P.
1811 (Eng. C.A)), at p. 197.

41 Although ESA officers may have non-adjudicative functions, they must exercise their adjudicative functions in a
judicial manner. While they utilize procedures more flexible than those that apply in the courts, their decisions must
be based on findings of fact and the application of an objective legal standard to those facts. This is characteristic of
a judicial function: D. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in Canada (1998), vol.
2,s.7:1310, p. 7-7.
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42 The adjudication of the claim, once the relevant information had been gathered, is of a judicial nature.

(c) Particulars of the Decision in Question

43 The Ontario Court of Appeal concluded that the decision of the ESA officer in this case was in fact reached
contrary to the principles of natural justice. The appellant had neither notice of the employer's case nor an
opportunity to respond.

44 The appellant contends that it is not enough to say the decision ought to have been reached in a judicial
manner. The question is: Was it decided in a judicial manner in this case? There is some support for this view in
Rasanen, supra, per Abella J.A., at p. 280:

[page485]

As long as the hearing process in the tribunal provides parties with an opportunity to know and meet the
case against them, and so long as the decision is within the tribunal's jurisdiction, then regardless of how
closely the process mirrors a trial or its procedural antecedents, | can see no principled basis for exempting
issues adjudicated by tribunals from the operation of issue estoppel in a subsequent action. [Emphasis
added.]

45 Trial level decisions in Ontario subsequently adopted this approach: Machado v. Pratt & Whitney Canada Inc.
(1995), 12 C.C.E.L. (2d) 132 (Ont. Ct. (Gen. Div.)); Randhawa v. Everest & Jennings Canadian Ltd. (1996), 22
C.C.E.L. (2d) 19 (Ont. Ct. (Gen. Div.)); Heynen v. Frito-Lay Canada Ltd. (1997), 32 C.C.E.L. (2d) 183 (Ont. Ct.
(Gen. Div.)); Perez v. GE Capital Technology Management Services Canada Inc. (1999), 47 C.C.E.L. (2d) 145
(Ont. S.C.J.). The statement of Métivier J. in Munyal v. Sears Canada Inc. (1997), 29 C.C.E.L. (2d) 58 (Ont. Ct.
(Gen. Div.)), at p. 60, reflects that position:

The plaintiff relies on [Rasanen] and other similar decisions to assert that the principle of issue estoppel
should apply to administrative decisions. This is true only where the decision is the result of a fair, unbiased
adjudicative process where "the hearing process provides parties with an opportunity to know and meet the
case against them".

46 In Wong, supra, the Alberta Court of Appeal rejected an attack on the decision of an employment standards
review officer and held that the ESA decision was adequate to create an estoppel as long as "the appellant knew of
the case against him and was given an opportunity to state his position" (para. 20). See also Alderman v. North
Shore Studio Management Ltd., [1997] 5 W.W.R. 535 (B.C.S.C.).

[page486]

47 In my view, with respect, the theory that a denial of natural justice deprives the ESA decision of its character as
a "judicial" decision rests on a misconception. Flawed the decision may be, but "judicial" (as distinguished from
administrative or legislative) it remains. Once it is determined that the decision maker was capable of receiving and
exercising adjudicative authority and that the particular decision was one that was required to be made in a judicial
manner, the decision does not cease to have that character (“judicial’) because the decision maker erred in
carrying out his or her functions. As early as R. v. Nat Bell Liquors Ltd., [1922] 2 A.C. 128 (H.L.), it was held that a
conviction entered by an Alberta magistrate could not be quashed for lack of jurisdiction on the grounds that the
depositions showed that there was no evidence to support the conviction or that the magistrate misdirected himself
in considering the evidence. The jurisdiction to try the charges was distinguished from alleged errors in "the
observance of the law in the course of its exercise” (p. 156). If the conditions precedent to the exercise of a judicial
jurisdiction are satisfied (as here), subsequent errors in its exercise, including violations of natural justice, render
the decision voidable, not void: Harelkin v. University of Regina, [1979] 2 S.C.R. 561, at pp. 584-85. The decision
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remains a "judicial decision”, although seriously flawed by the want of proper notice and the denial of the
opportunity to be heard.

48 | mentioned at the outset that estoppel per rem judicatem is closely linked to the rule against collateral attack,
and indeed to the principles of judicial review. If the appellant had gone to court to seek judicial review of the ESA
officer's decision without first following the internal administrative review route, she would have been confronted
with the decision of this Court in Harelkin, supra. In that case a university student failed in his judicial review
application to quash the decision of a [page487] faculty committee of the University of Regina which found his
academic performance to be unsatisfactory. The faculty committee was required to act in a judicial manner but
failed, as here, to give proper notice and an opportunity to be heard. It was held that the failure did not deprive the
faculty committee of its adjudicative jurisdiction. Its decision was subject to judicial review, but this was refused in
the exercise of the Court's discretion. Adoption of the appellant's theory in this case would create an anomalous
result. If she is correct that the ESA officer stepped outside her judicial role and lost jurisdiction for all purposes,
including issue estoppel, the Harelkin barrier to judicial review would be neatly sidestepped. She would have no
need to seek judicial review to set aside the ESA decision. She would be, on her theory, entitled as of right to have
it ignored in her civil action.

49 The appellant's position would also create an anomalous situation under the rule against collateral attack. As
noted by the respondent, the rejection of issue estoppel in this case would constitute, in a sense, a successful
collateral attack on the ESA decision, which has been impeached neither by administrative review nor judicial
review. On the appellant's theory, an excess of jurisdiction in the course of the ESA proceeding would prevent issue
estoppel, even though Maybrun, supra, says that an act in excess of a jurisdiction which the decision maker initially
possessed does not necessarily open the decision to collateral attack. It depends, according to Maybrun, on which
forum [page488] the legislature intended the jurisdictional attack to be made in, the administrative review forum or
the court (para. 49).

50 It seems to me that the unsuccessful litigant in administrative proceedings should be encouraged to pursue
whatever administrative remedy is available. Here, it is worth repeating, she elected the ESA forum. Employers and
employees should be able to rely on ESA determinations unless steps are taken promptly to set them aside. One
major legislative objective of the ESA scheme is to facilitate a quick resolution of termination benefits so that both
employee and employer can get on to other things. Where, as here, the ESA issues are determined within a year, a
contract claim could nevertheless still be commenced thereafter in Ontario within six years of the alleged breach,
producing a lingering five years of uncertainty. This is to be discouraged.

51 In summary, it is clear that an administrative decision which is made without jurisdiction from the outset cannot
form the basis of an estoppel. The conditions precedent to the adjudicative jurisdiction must be satisfied. Where
arguments can be made that an administrative officer or tribunal initially possessed the jurisdiction to make a
decision in a judicial manner but erred in the exercise of that jurisdiction, the resulting decision is nevertheless
capable of forming the basis of an estoppel. Alleged errors in carrying out the mandate are matters to be
considered by the court in the exercise of its discretion. This result makes the principle governing estoppel
consistent with the law [page489] governing judicial review in Harelkin, supra, and collateral attack in Maybrun,
supra.

52 Where | differ from the Ontario Court of Appeal in this case is in its conclusion that the failure of the appellant to
seek such an administrative review of the ESA officer's flawed decision was fatal to her position. In my view, with
respect, the refusal of the ESA officer to afford the appellant proper notice and the opportunity to be heard are
matters of great importance in the exercise of the court's discretion, as will be seen.

53 Iturn now to the three preconditions to issue estoppel set out by Dickson J. in Angle, supra, at p. 254.

3. Issue Estoppel: Applying the Tests

(a) That the Same Question Has Been Decided
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54 A cause of action has traditionally been defined as comprising every fact which it would be necessary for the
plaintiff to prove, if disputed, in order to support his or her right to the judgment of the court: Poucher v. Wilkins
(1915), 33 O.L.R. 125 (C.A.). Establishing each such fact (sometimes referred to as material facts) constitutes a
precondition to success. It is apparent that different causes of action may have one or more material facts in
common. In this case, for example, the existence of an employment contract is a material fact common to both the
ESA proceeding and to the appellant's wrongful dismissal claim in court. Issue estoppel simply means that once a
material fact such as a valid employment contract is found to exist (or not to exist) by a court or tribunal of
competent jurisdiction, whether on the basis of evidence or admissions, the same issue cannot be relitigated in
subsequent proceedings between the same parties. The estoppel, in other words, extends to the issues of fact, law,
and mixed fact and law [page490] that are necessarily bound up with the determination of that "issue" in the prior
proceeding.

55 The parties are agreed here that the "same issue" requirement is satisfied. In the appellant's wrongful dismissal
action, she is claiming $300,000 in unpaid commissions. This puts in issue the same entitlement as was refused her
in the ESA proceeding. One or more of the factual or legal issues essential to this entittement were necessarily
determined against her in the earlier ESA proceeding. If issue estoppel applies, it prevents her from asserting that
these adverse findings ought now to be found in her favour.

(b) That the Judicial Decision Which Is Said to Create the Estoppel Was Final

56 As already discussed, the requirement that the prior decision be "judicial* (as opposed to administrative or
legislative) is satisfied in this case.

57 Further, | agree with the Ontario Court of Appeal that the employee not having taken advantage of the internal
review procedure, the decision of the ESA officer was final for the purposes of the Act and therefore capable in the
normal course of events of giving rise to an estoppel.

58 | have already noted that in this case, unlike Harelkin, supra, the appellant had no right of appeal. She could
merely make a request to the ESA Director for a review by an ESA adjudicator. While this may be a factor in the
exercise of the discretion to deny issue estoppel, it does not affect the finality of the ESA decision. The appellant
could fairly argue on a judicial review application that unlike Harelkin she had no "adequate alternative remedy"
available to her as of right. The ESA [page491] decision must nevertheless be treated as final for present purposes.

(c) That the Parties to the Judicial Decision or Their Privies Were the Same Persons as the Parties to
the Proceedings in Which the Estoppel Is Raised or Their Privies

59 This requirement assures mutuality. If the limitation did not exist, a stranger to the earlier proceeding could insist
that a party thereto be bound in subsequent litigation by the findings in the earlier litigation even though the
stranger, who became a party only to the subsequent litigation, would not be: Machin, supra; Minott v. O'Shanter
Development Co. (1999), 42 O.R. (3d) 321 (C.A.), per Laskin J.A., at pp. 339-40. The mutuality requirement was
subject to some critical comment by McEachern C.J.B.C. when sitting as a trial judge in Saskatoon Credit Union
Ltd. v. Central Park Ent. Ltd. (1988), 22 B.C.L.R. (2d) 89 (S.C.), at p. 96, and has been substantially modified in
many jurisdictions in the United States: see Holmested and Watson, supra, at 21 s. 24, and G. D. Watson,
"Duplicative Litigation: Issue Estoppel, Abuse of Process and the Death of Mutuality” (1990), 69 Can. Bar Rev. 623.

60 The concept of "privity" of course is somewhat elastic. The learned editors of J. Sopinka, S. N. Lederman and A.
W. Bryant in The Law of Evidence in Canada (2nd ed. 1999), at p. 1088 say, somewhat pessimistically, that "[i]t is
impossible to be categorical about the degree of interest which will create privity" and that determinations must be
made on a case-by-case basis. In this case, the parties are identical and the outer limits of "mutuality” and of the
"same parties" requirement need not be further addressed.


https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SBT1-JWBS-650T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJX1-FFTT-X1RT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7T-S6X1-F06F-22C1-00000-00&context=

Page 16 of 19
Danyluk v. Ainsworth Technologies Inc., [2001] 2 S.C.R. 460

[paged92]

61 | conclude that the preconditions to issue estoppel are met in this case.

4. The Exercise of the Discretion

62 The appellant submitted that the Court should nevertheless refuse to apply estoppel as a matter of discretion.
There is no doubt that such a discretion exists. In General Motors of Canada Ltd. v. Naken, [1983] 1 S.C.R. 72,
Estey J. noted, at p. 101, that in the context of court proceedings "such a discretion must be very limited in
application". In my view the discretion is necessarily broader in relation to the prior decisions of administrative
tribunals because of the enormous range and diversity of the structures, mandates and procedures of
administrative decision makers.

63 In Bugbusters, supra, Finch J.A. (now C.J.B.C.) observed, at para. 32:

It must always be remembered that although the three requirements for issue estoppel must be satisfied
before it can apply, the fact that they may be satisfied does not automatically give rise to its application.
Issue estoppel is an equitable doctrine, and as can be seen from the cases, is closely related to abuse of
process. The doctrine of issue estoppel is designed as an implement of justice, and a protection against
injustice. It inevitably calls upon the exercise of a judicial discretion to achieve fairness according to the
circumstances of each case.

Apart from noting parenthetically that estoppel per rem judicatem is generally considered a common law doctrine
(unlike promissory estoppel which is clearly equitable in origin), | think this is a correct statement of the law. Finch
J.A.'s dictum was adopted and applied by the Ontario Court of Appeal in Schweneke, supra, at paras. 38 and 43:

[page493]

The discretion to refuse to give effect to issue estoppel becomes relevant only where the three
prerequisites to the operation of the doctrine exist... . The exercise of the discretion is necessarily case
specific and depends on the entirety of the circumstances. In exercising the discretion the court must ask --
is there something in the circumstances of this case such that the usual operation of the doctrine of issue
estoppel would work an injustice?

... The discretion must respond to the realities of each case and not to abstract concerns that arise in
virtually every case where the finding relied on to support the doctrine was made by a tribunal and not a
court.

See also Braithwaite, supra, at para. 56.
64 Courts elsewhere in the Commonwealth apply similar principles. In Arnold v. National Westminster Bank plc,
[1991] 3 All E.R. 41, the House of Lords exercised its discretion against the application of issue estoppel arising out

of an earlier arbitration, per Lord Keith of Kinkel, at p. 50:

One of the purposes of estoppel being to work justice between the parties, it is open to courts to recognise
that in special circumstances inflexible application of it may have the opposite result ... .

65 In the present case Rosenberg J.A. noted in passing at pp. 248-49 the possible existence of a potential
discretion but, with respect, he gave it short shrift. There was no discussion or analysis of the merits of its exercise.
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He simply concluded, at p. 256:

In summary, Ms. Burke did not accord this appellant natural justice. The appellant's recourse was to seek
review of Ms. Burke's decision. She failed to do so. That decision is binding upon her and her employer.

66 In my view it was an error of principle not to address the factors for and against the exercise of [page494] the
discretion which the court clearly possessed. This is not a situation where this Court is being asked by an appellant
to substitute its opinion for that of the motions judge or the Court of Appeal. The appellant is entitled at some stage
to appropriate consideration of the discretionary factors and to date this has not happened.

67 The list of factors is open. They include many of the same factors listed in Maybrun in connection with the rule
against collateral attack. A similarly helpful list was proposed by Laskin J.A. in Minott, supra. The objective is to
ensure that the operation of issue estoppel promotes the orderly administration of justice but not at the cost of real
injustice in the particular case. Seven factors, discussed below, are relevant in this case.

(&) The Wording of the Statute from which the Power to Issue the Administrative Order Derives
68 In this case the ESA includes s. 6(1) which provides that:

No civil remedy of an employee against his or her employer is suspended or affected by this Act. [Emphasis
added.]

69 This provision suggests that at the time the Ontario legislature did not intend ESA proceedings to become an
exclusive forum. (Recent amendments to the Act now require an employee to elect either the ESA procedure or the
court. Even prior to the new amendments, however, a court could properly conclude that relitigation of an issue
would be an abuse: Rasanen, supra, per Morden A.C.J.O., at p. 293, Carthy J.A., at p. 288.)

[page495]

70 While it is generally reasonable for defendants to expect to be able to move on with their lives once one set of
proceedings -- including any available appeals -- has ended in a rejection of liability, here, the appellant
commenced her civil action against the respondents before the ESA officer reached a decision (as was clearly
authorized by the statute at that time). Thus, the respondents were well aware, in law and in fact, that they were
expected to respond to parallel and to some extent overlapping proceedings.

(b) The Purpose of the Legislation

71 The focus of an earlier administrative proceeding might be entirely different from that of the subsequent
litigation, even though one or more of the same issues might be implicated. In Bugbusters, supra, a forestry
company was compulsorily recruited to help fight a forest fire in British Columbia. It subsequently sought
reimbursement for its expenses under the B.C. Forest Act, R.S.B.C. 1979, c. 140. The expense claim was allowed
despite an allegation that the fire had been started by a Bugbusters employee who carelessly discarded his
cigarette. (This, if proved, would have disentitled Bugbusters to reimbursement.) The Crown later started a $5
million negligence claim against Bugbusters, for losses occasioned by the forest fire. Bugbusters invoked issue
estoppel. The court, in the exercise of its discretion, denied relief. One reason, per Finch J.A., at para. 30, was that

a final decision on the Crown's right to recover its losses was not within the reasonable expectation of
either party at the time of those [reimbursement] proceedings [under the Forest Act].

A similar point was made in Rasanen, supra, by Carthy J.A., at p. 290:
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It would be unfair to an employee who sought out immediate and limited relief of $4,000, forsaking
discovery [page496] and representation in doing so, to then say that he is bound to the result as it affects a
claim for ten times that amount.

A similar qualification is made in the American Restatement of the Law, Second: Judgments 2d (1982), vol. 2 s.
83(2)(e), which refers to

procedural elements as may be necessary to constitute the proceeding a sufficient means of conclusively
determining the matter in question, having regard for the magnitude and complexity of the matter in
question, the urgency with which the matter must be resolved, and the opportunity of the parties to obtain
evidence and formulate legal contentions.

72 1 am mindful, of course, that here the appellant chose the ESA forum. Counsel for the respondent justly
observed, with some exasperation:

As the record makes clear, Danyluk was represented by legal counsel prior to, at the time of, and
subsequent to the cessation of her employment. Danyluk and her counsel were well aware of the fact that
Danyluk had an initial choice of forums with respect to her claim for unpaid commissions and wages... .

73 Nevertheless, the purpose of the ESA is to provide a relatively quick and cheap means of resolving employment
disputes. Putting excessive weight on the ESA decision in terms of issue estoppel would likely compel the parties in
such cases to mount a full-scale trial-type offence and defence, thus tending to defeat the expeditious operation of
the ESA scheme as a whole. This would undermine fulfilment of the purpose of the legislation.

(c) The Availability of an Appeal

74 This factor corresponds to the "adequate alternative remedy" issue in judicial review: Harelkin, supra, at p. 592.
Here the employee had no right of appeal, but the existence of a potential administrative review and her failure to
take advantage of it [page497] must be counted against her: Susan Shoe Industries Ltd. v. Ricciardi (1994), 18
O.R. (3d) 660 (C.A.), at p. 662.

(d) The Safeguards Available to the Parties in the Administrative Procedure

75 As already mentioned, quick and expeditious procedures suitable to accomplish the objectives of the ESA
scheme may simply be inadequate to deal with complex issues of fact or law. Administrative bodies, being masters
of their own procedures, may exclude evidence the court thinks probative, or act on evidence the court considers
less than reliable. If it has done so, this may be a factor in the exercise of the court's discretion. Here the breach of
natural justice is a key factor in the appellant's favour.

76 Morden A.C.J.O. pointed out in his concurring judgment in Rasanen, supra, at p. 295: "I do not exclude the
possibility that deficiencies in the procedure relating to the first decision could properly be a factor in deciding
whether or not to apply issue estoppel.” Laskin J.A. made a similar point in Minott, supra, at pp. 341-42.

(e) The Expertise of the Administrative Decision Maker

77 In this case the ESA officer was a non-legally trained individual asked to decide a potentially complex issue of
contract law. The rough-and-ready approach suitable to getting things done in the vast majority of ESA claims is not
the expertise required here. A similar factor operates with respect to the rule against collateral attack (Maybrun,
supra, at para. 50):

[page498]
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... Wwhere an attack on an order is based on considerations which are foreign to an administrative appeal
tribunal's expertise or raison d'étre, this suggests, although it is not conclusive in itself, that the legislature
did not intend to reserve the exclusive authority to rule on the validity of the order to that tribunal.

(f) The Circumstances Giving Rise to the Prior Administrative Proceedings

78 In the appellant's favour, it may be said that she invoked the ESA procedure at a time of personal vulnerability
with her dismissal looming. It is unlikely the legislature intended a summary procedure for smallish claims to
become a barrier to closer consideration of more substantial claims. (The legislature's subsequent reduction of the
monetary limit of an ESA claim to $10,000 is consistent with this view.) As Laskin J.A. pointed out in Minott, supra,
at pp. 341-42:

... employees apply for benefits when they are most vulnerable, immediately after losing their job. The
urgency with which they must invariably seek relief compromises their ability to adequately put forward their
case for benefits or to respond to the case against them ... .

79 On the other hand, in this particular case it must be said that the appellant with or without legal advice, included
in her ESA claim the $300,000 commissions, and she must shoulder at least part of the responsibility for her
resulting difficulties.

(g) The Potential Injustice

80 As a final and most important factor, the Court should stand back and, taking into account the entirety of the
circumstances, consider whether application of issue estoppel in the particular case would work an injustice.
Rosenberg J.A. concluded that the appellant had received neither notice of the respondent's allegation nor an
opportunity to respond. He was thus confronted with the [page499] problem identified by Jackson J.A., dissenting,
in Iron v. Saskatchewan (Minister of the Environment & Public Safety), [1993] 6 W.W.R. 1 (Sask. C.A.), at p. 21:

The doctrine of res judicata, being a means of doing justice between the parties in the context of the
adversarial system, carries within its tenets the seeds of injustice, particularly in relation to issues of
allowing parties to be heard.

Whatever the appellant's various procedural mistakes in this case, the stubborn fact remains that her claim to
commissions worth $300,000 has simply never been properly considered and adjudicated.

81 On considering the cumulative effect of the foregoing factors it is my view that the Court in its discretion should
refuse to apply issue estoppel in this case.

V. Disposition

82 1 would therefore allow the appeal with costs throughout.

End of Document
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Reasons for Judgment Reserved of
the Honourable Mr. Justice J.D. Bruce McDonald

The Court:
Introduction

[1] The appellant, TransAlta Generation Partnership, appeals that portion of the chambers
judge’s decision where he held that the parties to an arbitration are not bound by a prior arbitration
award involving the same parties, that a party (in this case, the respondent) is not estopped from
taking certain positions in the Current Arbitration as a result of the Prior Arbitration Decision, and
that the doctrines of res judicata and issue estoppel do not apply to arbitration awards.

[2] For the reasons set out below, the appeal is allowed.
Background Facts

[3] The appellant is a power producer. It operates a generating plantat Keephillsand is partyto
a power purchase arrangement (the Keephills Power Purchase Arrangement) with the respondent
Enmax Energy Corporation under which it sells electricity generated by the plant to the
respondent.

[4] The Keephills Power Purchase Arrangement is a regulation under the Electric Utilities Act
(Power Purchase Arrangements Determination Regulation, AR 167/2003) that sets out the
regulated terms for the wholesale purchase and sale of electricity between power producers suchas
the appellant and power purchasers such as the respondent. Power Purchase Arrangements were
developed by a statutory body, the Independent Assessment Team.

[5] Afterapprovalby the then Energy and Utilities Board, Power Purchase Arrangements were
enacted in the Power Purchase Arrangement Determination Regulation and came into effect on
January 1, 2001. Subsequently Power Purchase Arrangements were given statutory force pursuant
to the Electric Utilities Act, SA 2003, ¢ E-5.1, section 96.

[6] Power Purchase Arrangements require certain payments to be made by the power
purchasers to the power producer to cover specified capital costs and costs of operation. The
owners’ allowances for operating and capital costs were estimated 20 years into the future and set
out by the Independent Assessment Team, in 1990 dollars, in schedules attached to the Power
Purchase Arrangements. The Power Purchase Arrangements require the use of Statistics Canada
Indices in order to escalate those payments to present day values.

[7] A dispute arose between the appellant and the respondent regarding the application of
certain Statistics Canada indices by the appellant in its billings to the respondents as a result of
Statistics Canada updating those indices in 2010 (the Current Arbitration).
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[8] Article 4.2 of the Keephills Power Purchase Arrangement governs the use of the indices.
The parties agree that Article 4.2(b) applies to the Current Arbitration:

If any index referred to in any Schedule is changed or modified in
any way, including a change in the reference base used in the
compilation of such index, the Parties shall use such changed
modified index if the changes or modifications to such index are
consistent with or produce results which are consistent with the
intent of use of the original index; otherwise, use of such index shall
be modified so that calculations based on such index shall produce
as nearly as possible the same results as are consistent with the
intent of use of the original index.

However, the parties disagree on whether Article 4.2(f) also applies to the Current Arbitration.
Article 4.2(f) provides:

Achanged or modified index or a substituted index shall be used for
all calculations required to be made pursuant to this Arrangement
from and after the time that the use of such changed, modified or
substituted index has been agreed upon by the Parties. Such
changed, modified or substituted index shall be linked to the
previously used index so as to avoid retrospective adjustments and
shall be used to measure inflation ina variable from the level of the
variable at the time the previously used index was modified,
changed or substituted.

The respondent served a Notice to Arbitrate to begin the Current Arbitration.

[9] The appellant served a Reply to Notice to Arbitrate, in which it pleaded the position
(among others) that:

@ the Parties have already arbitrated over the application of Articles 4.2(b) and 4.2(f)
of the Keephills Power Purchase Arrangement in the context of facts substantially
similar to those in the Current Arbitration; and

(b) ENMAX (the respondent) is estopped from taking the position that linking is
required pursuant to Article 4.2(f) given the findings made in the prior arbitration.

[10] Therespondent and the appellant were involved in a prior arbitration (the Prior Arbitration)
involving updates made by Statistics Canada to the Survey of Employment, Payrolls and Hours
(the SEPH) in 2009, which affected certain indices the appellant used in its billings to the
respondent.
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[11] In the Prior Arbitration, the respondent claimed that the indices based on SEPH were
updated or modified pursuant to Article 4.2(b) of the Keephills Power Purchase Arrangement and
were required to be linked to the previous indices pursuant to Article 4.2(f) of the Keephills Power
Purchase Arrangement. The arbitration panel in the Prior Arbitration issued an award (the Prior
Arbitration Decision) in which it specifically determined that the parties are to simply apply the
updated SEPH Indices on a go-forward basis without linking:

... the 2009 SEPH Indices, as published by Statistics Canada, are to
be used by TransAlta for billing purposes commencing in the month
of January, 2010 for the remaining term of the PPA, without linking
or other adjustment.

Alternatively, it found that even if Article 4.2(f) applied, any required linking was already
provided by Statistics Canada in the updated indices:

... even if Article 4.2(f) is applicable, the PPA would not require a
linking or any other adjustment to the Index values produced by
Statistics Canada using the 2009 SEPH methodology as ENMAX
has contended.

It is these findings (and others) that the appellant pleads give rise to res judicata and issue estoppel
in the Current Arbitration.

[12] The respondent subsequently filed a Statement of Claim seeking declarations on three
questions of law, including whether findings in the Prior Arbitration Decision were binding on the
parties to the Current Arbitration.

[13] The issue said to give rise to an issue estoppel was described by the parties as the “Discrete
Finding”. The exact scope of the dispute is best illustrated by the pleadings. In its Statement of
Claim, the respondent alleged:

15. In the Current Arbitration, TransAlta alleges that one finding made by the
Panel in the Prior Arbitration (the Discreet Finding) is somehow binding upon the
parties in the current Arbitration and TransAlta claims that it somehow estops
ENMAX from taking certain positions in the Current Arbitration. TransAlta
wrongly seeks to “cherry-pick” that finding and alleges that the Discreet Finding is
somehow binding in the current Arbitration despite the fact that, as noted above:

@ the Current Arbitration involves indices that are completely
differentand distinct from those at issue in the Prior Arbitration; and

2015 ABCA 383 (CanLll)



[14]

16.

(b) the nature and extent of the changes to the indices in the current
Arbitration and the Prior Arbitration are materially different and
distinct.

Permitting the Discreet Finding to be adduced into evidence or considered

by the Current Arbitration will, among other things:

@ unfairly influence the decision making process of the arbitrators in
the Current Arbitration either consciously or subconsciously;

(b) negatively affect and undermine the independence ofthe arbitrators
in the Current Arbitration;

© result in the manifestly unfair and/or unequal treatment of ENMAX
in the Current Arbitration; and

(d) such further and other grounds as counsel may advise and this
Honourable Court may permit.

In its amended cross-application, the appellant responded as follows:

6.

The Current Arbitration involves two issues. The first issue involves
changes made by Statistics Canada to certain indices used in the PPA (the
Multi-Index Issue). The second issue involves the replacement of one
index, Index 9, pursuant to s. 4.2(a) of the PPA on the basis that it is no
longer reasonably tracking escalation in Capital Additions costs (the Index
9 Issue).

In the Multi-Index Issue, TransAlta seeksto rely ona finding of the Panel in
the Prior Arbitration and takes the position that this finding binds the Parties
and estops ENMAX from taking certain positions in the Current
Arbitration.

As a result, ENMAX seeks to have the Court determine:

8.1  Whether or not the finding from the Prior Arbitration is binding
upon the Parties in the Current Arbitration and whether it estops
ENMAX from taking certain positions in the Current Arbitration;
and

8.2 If TransAlta is entitled to rely on the Prior Arbitration, whether or
not any prior arbitral decisions which may exist in connection with
the same or similar issues constitute Confidential Information

Page: 4
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pursuant to the terms of the PPA, and, if so, whether they fall within
the exceptions to revealing Confidential Information or should
otherwise be produced as a matter of fairness or otherwise.

It is in this context that the present application came before the chambers judge.
Decision of the Chambers Judge
[15] The chambers judge described the issues before him to be as follows:

() whether the court had jurisdiction to determine the questions raised by the respondent
and in particular do the questions raise questions of law, mixed law and fact, or fact?;

(ii) does a dispute arise under an agreement, where only one of the parties disputes the use
of a particular index?;

(iii) is the Prior Arbitration relating to multiple indices and specifically the Discrete
Finding binding upon the parties in the Current Arbitration, and does it estop the
respondent from taking certain positions in the Current Arbitration?; and

(iv) if the Prior Arbitration Decision and the Discrete Finding are permitted in the Current
Arbitration, can other arbitral decisions be admitted?

[16] The Keephills Power Purchase Arrangement permits a court to determine questions of law.
The respondent relied upon section 6(c) of the Arbitration Act to bring an application to determine
certain issues relevant to the Current Arbitration. Section 6(c) of the Arbitration Act provides:

6 No court may intervene in matters governed by this Act, except for the
following purposes as provided by this Act:

(© to prevent manifestly unfair or unequal treatment of
a party to an arbitration agreement;

The chambers judge answered the first question by holding that section 6(c) gave the court
jurisdiction and was not limited only to questions of law. In considering the issues raised, the
chambers judge answered the second question by finding that there was a dispute for the purposes
of the Keephills Power Purchase Arrangement, namely, the need to substitute one of the indices in
the Power Purchase Arrangement. No appeal was taken from this portion of the chambers judge’s
decision.
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[17] Onwhether the Prior Arbitration Decision is binding and whether it estops the respondent
from taking certain positions in the Current Arbitration, the chambers judge held that prior
arbitration decisions do not bind other arbitral panels and the doctrine of stare decisis does not
apply. He further held that res judicata does not apply to private arbitrations and that in the case at
bar, the respondent was not estopped from taking certain positions in the Current Arbitration as a
result of the Prior Arbitration Decision. He ruled however that an arbitration panel can decide that
a prior arbitration decision can be “evidence”.

[18] The chambers judge concluded in part as follows:

The questions of whether prior decisions are binding in future
arbitrations and whether res judicata applies to arbitrations are
questions of law. | find that [the respondent] is not bound by the
prior arbitration decision, and is not estopped from taking certain
positions in the current arbitration as a result of the prior arbitration
decision, and that res judicata does not apply to private arbitrations.
[The appellant] may seek to introduce the prior arbitration decision
as evidence on the current arbitration, and it will be for the Panel to
decide whether it is admissible as evidence, determine its relevance
and to assess the weight to be given. (para 132)

This appeal was then launched.
Grounds of Appeal

[19] The appellant is appealing only a portion of the chambers judge’s decision. In particular,
the appellant argues that the chambers judge erred:

(i) by finding that the respondent and appellant are not bound by the Prior Arbitration
Decision despite the Arbitration Act and the terms of the Keephills Power Purchase
Arrangement;

(ii) in declaring that the doctrines of res judicata and issue estoppel do not apply to
arbitration awards; and

(iii) by deciding a question of mixed fact and law (namely whether the respondent was
estopped from taking certain positions in the Current Arbitration) that he had previously
found was beyond his jurisdiction as being a matter of mixed fact and law.
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Standard of Review

[20] Questions of law decided by the chambers judge are reviewed ona standard of correctness,
and questions of fact or mixed fact and law are reviewed on a standard of palpable and overriding
error: Housen v Nikolaisen, 2002 SCC 33, [2002] 2 SCR 235 at paras 8 and 10. Whether the parties
are bound by a prior arbitration decision due to the provisions of the Arbitration Act is a question
of law. Whether res judicata and issue estoppel apply to arbitration awards is also a question of
law. Whether the chambers judge decided an issue beyond his jurisdiction also is reviewed on a
standard of correctness.

[21] The presumption is that the superior courts have a limited role in arbitrations. The
Arbitration Act and the case law significantly limit the involvement of the courts in reviewing
arbitral decisions: Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 at paras 89, 104,
[2014] 2 SCR 633. The arbitrators even have the presumptive jurisdiction to decide the scope of
their own mandate: Dell Computer Corp v Union des consommateurs, 2007 SCC 34 at para 84,
[2007] 2 SCR 801. This litigation is, however, an exception to those general principles.

[22] The present dispute arises under the Keephills Power Purchase Arrangement. While this
“Arrangement” looks in many respects like a contract, as noted it is actually a regulated form of
arrangement that was settled and is enforceable under Part 4.1 of the Electric Utilities Act. Article
19 of the Arrangement contains a tiered system of dispute resolution. Disputes that cannot be
resolved by “senior management” may be arbitrated or litigated:

19.3 Litigation

Either Party may commence litigation with respect to any guestion of law or the
recovery of any liquidated damages arising in relation to this Arrangement, within
the limitation periods set out in the Limitation of Actions Act (Alberta), and any
successor or replacement legislation.

19.4 Submission to Arbitration

Subject to Section 19.3, all disputes with respect to this Arrangement shall, after the
provisions of Section 19.2 [submission to senior management] have been followed,
be forwarded to and resolved by binding arbitration in accordance with the
Arbitration Act S.A. 1991, c. A-43 (the “Arbitration Act”), by a board of arbitrators
in accordance with the following provisions: ...

(] except as expressly provided in this Arrangement, any majority
decision by the board of arbitrators shall be final, binding and
non-appealable. Any such decision may be filed in any court of
competent jurisdiction and may be enforced by either Party as a
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final judgment in such court. There shall be no grounds for appeal of
any arbitration award hereunder; . ..

(M either Party may refer a gquestion of law to a court of competent
jurisdiction for final and binding determination notwithstanding that
it may be part of a dispute before the board of arbitrators.

These provisions displace the normal presumption that the superior courts should defer to the
arbitrators.

[23] First of all, the dispute resolution provisions (Articles 19.3 and 19.4(i)) clearly give the
parties the option of litigation or arbitration; arbitration is not the exclusive process as is often the
case. The arbitration provisions in Article 19.4 are expressly made “subject to” the litigation
option in Article 19.3. Thus, the Arrangement displaces the normal “competence-competence”
principle. These exceptional provisions explain how the issues came before the chambers judge.

[24] The structure of these dispute resolution provisions have also influenced the nature of the
questions placed before the court. Because Article 19.4(f) states that there is “no appeal” from the
final decision of the arbitrators, any party that wishes to establish a point of law must do so before
that final decision is rendered. This can be done under Article 19.3, by referring an issue to the
court prior to the arbitration, or under Article 19.4(i) by referring an issue to the court during the
arbitration.

[25]  The structure of these provisions has thus influenced the nature of the questions placed
before the court. Because issues that are litigated must be “questions of law”, and because they
must be submitted to the court prior to the fact-finding decision of the arbitrators, the questions
will tend to be general. Inthis case, the questions invited the court to provide declarations of broad
principles of law, detached fromthe facts. It is for this reason that the court was invited to declare,
in broad, general terms, that “issue estoppel does not apply in arbitrations”. The abstractness is
perhaps unavoidable, but care should still be taken in how such general questions are answered.

The Effect of Prior Arbitral Awards

[26] The first two grounds of appeal are inextricably intertwined and will therefore be
considered together.

[27] The appellant’s position is that under the terms of the Keephills Power Purchase
Arrangement, arbitrationawards are binding and may be filed with the court asa final judgment. It
also asserts that an arbitration award should be treated as a final judgment. Additionally, the
Arbitration Act states that all arbitration awards are final and binding. The appellant therefore
argues that the chambers judge erred in finding that the parties did not agree to be bound by the
Prior Arbitration Decision.
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[28] The appellant then argues that the chambers judge erred in relying upon the doctrine of
stare decisis and confusing it with the doctrine of res judicata. The appellant also argues further
that the chambers judge erred in stating that arbitration panels do not have to apply the law. This
resulted in the chambers judge being mistaken about the binding effect of an arbitration award.

[29] The appellant argues that the doctrines of res judicata and issue estoppel apply and that the
arbitrator(s) must decide if the Prior Arbitration Decision dealt with the same issues that are
involved inthe Current Arbitration. The appellant cited policy arguments in support of its position
including the need for enforcement and avoiding relitigation.

[30] For its part, the respondent submits that the chambers judge was correct in finding prior
arbitration decisions are not binding in future arbitrations and that stare decisis does not apply to
arbitrations. The respondent further argues that civil litigation principles cannot be imported into
private arbitration, and that section 49 of the Arbitration Act provides the mechanismto enforce an
arbitration award and therefore the doctrine of res judicata is not required to enforce such an
award.

[31] In his decision analyzing whether res judicata and issue estoppel apply to private
arbitrations, the chambers judge did not refer to either Article 19.4(f) of the Keephills Power
Purchase Arrangement or section 37 of the Arbitration Act, even though both the Prior Arbitration
and the Current Arbitration are governed by the provisions of the Arbitration Act. Article 19.4(f) of
the Keephills Power Purchase Arrangement states as follows:

[E]xcept as expressly provided in this Arrangement, any majority
decision by the board of arbitrators shall be final, binding and
non-appealable. Any such decision may be filed in any court of
competent jurisdiction and may be enforced by either Party as a
final judgment in such court. There shall be no grounds for appeal of
any arbitration award hereunder;

Section 37 of the Arbitration Act in turn provides:

37.  Anaward binds the parties unless it is set aside or varied
under section 44 or 45.

The appellant relies on these provisions in support of its argument.

[32] The Arbitration Act is based upon the Uniform Arbitration Act that was produced as a
result of the efforts of the Uniform Law Conference of Canada. That body in turn considered the
recommendations of the Law Reform Commission of British Columbia, Report on Arbitration
(British Columbia: LRC, 1982), and the subsequent study of the Institute of Law Research and
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Reform in Alberta entitled Proposals for a New Alberta Arbitration Act, Report No 51 (Edmonton:
ALRI, 1988).

[33] Although not conclusive, it is instructive to review the comments contained in bothreports.
In its report, the Law Reform Commission of British Columbia stated in Chapter VIII:

As between the parties to a submission, the award gives rise to an
estoppel inter partes with regard to the matters decided, analogous
to that created by a judgment in an action in personam. Thus, if the
award was in respect of a breach of contract, it may bar further
proceedings even though fresh damage has flowed from the breach.

The Law Reform Commission of British Columbia then went on to recommend the enactment of
the following provision:

23. Every arbitration agreement should be deemed to include a
provision that, subject to the provisions of the Arbitration Act, the
award is final and binding on the parties and those claiming under or
through them, unless the parties agree otherwise.

[34] For its part, the Alberta Institute of Law Research and Reform recommended at para 72 a
provision to the effect:

Except as provided in section 34, an award made inan arbitration to
which this Actapplies is finaland binding on the parties and persons
claiming through or under them.

This recommendation found its way into section 37 of the statute.

[35] In England, it is clear law “.. that the expression ‘final and binding’, in the context of
arbitration, and arbitration agreements, has long been used to state the well-recognized rule in
relation to arbitration, namely thatan award is final and binding in the traditional sense and creates
a res judicata between parties”: Shell Egypt West Manzala Gmbh & Anor v Dana Gas Egypt Ltd,
[2009] 2 CLC 481 at para 38. See also Fidelitas Shipping Co Ltd v V/O Exportchleb, [1965] 2 All
ER 4 at 10.

[36] Section 37 the Arbitration Act means precisely what it states, namely that the Prior
Arbitration Decision is binding upon the parties to the Prior Arbitration. The parties here did not
expressly provide that section 37 would not apply; furthermore, Article 19.4(f) of the Keephills
Power Purchase Arrangement stipulated that the decision of the majority of the board of arbitrators
shall be “final, binding and non-appealable”. The appellantand the respondentare therefore bound
by the Prior Arbitration Decision.
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[37] The respondent argues that res judicata and issue estoppel are not necessary in the
arbitration context because arbitral awards canbe enforced under section 49 of the Arbitration Act.
Enforceability however is distinct from the doctrines of res judicata and issue estoppel. The latter
are designed to bring finality to litigation and they apply whether or not the prior arbitration award
has been satisfied or enforced.

[38] However, the respondent argued that in Canada, res judicata and issue estoppel do not
apply to commercial arbitrations and therefore, the respondent is not bound or estopped from
taking certain positions in the Current Arbitration.

[39] Inthe course of his reasons, the chambers judge had stated in part:

The first part, whether a prior arbitration decision is binding upon
the parties in a subsequent arbitration, is a question of law. It relates
to the applicability of stare decisis to arbitration decisions, and does
not require an application of facts to determine the question. (para
58)

It istrite law that stare decisis and res judicata are two separate and distinct doctrines. Res judicata
prevents either party from relitigating an issue that has been decided previously in litigation
between those parties. Stare decisis is a rule that lower courts are bound by the decisions of higher
courts: L’ Hirondelle v Alberta (Minister of Sustainable Resource Development), 2013 ABCA 12
at para 31, 542 AR 68. Stare decisis simply has no applicability to this case: Loewen v Manitoba
Teacher’s Society, 2015 MBCA 13 at para 80, 315 Man R (2d) 123.

[40] On the other hand, there is ample authority for the proposition that the doctrine of res
judicata and issue estoppel apply to arbitration proceedings: Scotia Realty Ltd v Olympia & York
SP Corp (1992), 9 OR (3d) 414 (Gen Div); Huck v Komol Plastics Co, 1996 CarswellBC 3825
(SC); Yee v Gim (1978), 87 DLR (3d) 67, [1978] 3 WWR 733 (BCSC). In Loewen v Manitoba
Teachers’ Society the Manitoba Court of Appeal stated at para 107:

In short, the decision of the Second Arbitrator with respect to the
application of the doctrines of res judicata, issue estoppel and abuse
of process, is unreasonable because it failed to properly consider the
factual and legal context with respect to the First Arbitrator’s Award
and, ultimately, failed to conclude that the First Arbitrator’s
Award was a final one which was subject to the doctrines of
issue estoppel and abuse of process by relitigation.

(emphasis added)
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This is consistent with the English position: Fidelitas Shipping Co., Ltd. v V/O Exportchleb,
[1966] 1 QB 630 (CA); 1041 Associated Electric and Gas Insurance Services Ltd. v European
Reinsurance Co. of Zurich, [2003] UKPC 11, [2003] 1 WLR 1041.

[41] In coming to his conclusion that res judicata and issue estoppel do not apply to arbitral
proceedings in Canada, the chambers judge relied heavily upon the decision of the Supreme Court
of Canada in Canada Safeway Limited v Manitoba Food and Commercial Workers Union, Local
832,[1981] 2 SCR 180, where that court simply stated, “We agree substantially withthe reasons of
Monnin JA [dissenting] and would accordingly allow the appeal”.

[42] It is difficult to read too much into this decision. The matter being litigated before the
Manitoba Court of Appeal involved a labour arbitration award dealing with Safeway’s “no beard”
policy. Complicating matters, there had been a previous arbitration award involving the same
policy but a different employee, a different arbitration panel and a different result, i.e., there was
no proper cause to discipline the employee for breaching the “no beard” policy unless Safeway
could show that its business interests were thereby prejudiced. On somewhat different evidence,
the majority ofthe second arbitration panel held that the “no beard” policy was a proper cause for
disciplinary action under the terms of the collective agreement.

[43] The unionthereafter advanced a number ofapplications before the Court of Queen’s Bench
of Manitoba to attack the second arbitration award including the argument that the second
arbitration panel was bound by the doctrines of res judicata and issue estoppeland ought to have
come to the same decision as had the first arbitration panel. The majority of the Manitoba Court of
Appeal allowed the appeal for reasons that are not germane to this appeal. However, in dissent,
Monnin JA stated in part:

There is little resemblance in a dispute between an employer and
employees and that of ship owners and charterers. In England there
is provision for awards and interim awards to be made by an umpire
under the control of the Court. It is as a result of the reopening of
that interim award that the question of res judicata arose. | do not
think that the principles discussed in the Fidelitas case (supra)
should be transferred to labour relations in this province.

(emphasis added)

(Manitoba Food and Commercial Workers Union, Local 832 v Canada
Safeway Ltd (1981), 120 DLR (3d) 42, 7 Man R (2d) 238 at para 66)

Accordingly, Monnin JA’s comments regarding the inapplicability of res judicata were limited to
labour arbitrations in the province of Manitoba and in no way purported to apply to commercial
arbitrations (paras 66 — 68).
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[44] Also noteworthy is that the Manitoba Court of Appeal in its subsequent decision in Loewen
(which was also a labour arbitration) accepted that the doctrines of issue estoppel and abuse of
process can as a matter of law apply to labour arbitrations in that province (at para 40 above). The
decision in Canada Safeway is perhaps best seen as an exercise of the residual discretion not to
apply issue estoppel in particular cases because individual employees who commence grievances
have limited ability to control the arbitration or challenge the result. Only the union and the
employer are full parties to the arbitration: Noél v Société d'énergie de la Baie James, 2001 SCC
39 at paras 45, 62, [2001] 2 SCR 207; Nor-Man Regional Health Authority Inc v Manitoba
Association of Health Care Professionals, 2011 SCC 59 at para 48, [2011] 3 SCR 616.

[45] Furthermore, in the Supreme Court of Canada’s more recent decision in Danyluk v
Ainsworth Technologies Inc, [2001] 2 SCR 460, Binnie J made the following observation with
respect to doctrines such as issue estoppel and cause of action estoppel:

These rules were initially developedin the context of prior court
proceedings. They have since been extended, with some
necessary modifications, to decisions classified as being of a
judicial or quasi-judicial nature pronounced by administrative
officers and tribunals. In that context the more specific objective is
to balance fairness to the parties with the protection of the
administrative decision-making process, whose integrity would be
undermined by too readily permitting collateral attack or relitigation
of issues once decided.

The extension of the doctrine of issue estoppel in Canada to
administrative agencies is traced back to cases in the mid-1800s by
D. J. Lange in The Doctrine of Res Judicata in Canada (2000), at p.
94 et seq. . . . (emphasis added)

(paras 21 and 22)

See also British Columbia (Workers' Compensation Board) v Figliola, 2011 SCC 52 at paras 27,
34,46, [2011] 3 SCR422; where the Supreme Courtof Canada discusses the pre-conditions for the
application of issue estoppel, abuse of process and collateral attacks in tribunal hearings.

[46] In his reasons, the chambers judge stated in part, “Further, panels do not have to apply the
law or find facts based on evidence™ and cited in support of that proposition Genevieve Chornenki
and Christine E. Hart, Bypass Court: A Dispute Resolution Handbook, 4™ ed (Markham, Ont:
Lexis Nexis, 2011).

[47] Two comments are in order with respect to this statement. Firstly, section 31 of the
Arbitration Act expressly provides:
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31.  An arbital tribunal shall decide a matter in dispute in
accordance with the law, including equity, and may order specific
performance, injunctions and other equitable remedies.

It is clear that the reference to “the law” is not restricted to statutory law but rather to the law
generally. In considering the equivalent section in the Ontario Arbitration Act, Pepall J (as she then
was) stated in Omers Realty Corp v Sears Canada Inc (2005), 74 OR (3d) 423, as follows:

Section 31 of the Arbitration Act 1991 provides that an arbital
tribunal is to decide a dispute in accordance with the law. The
arbitration represents a process to address a dispute; it does not
confer jurisdiction to ignore or re-write the law and establish legal
principles. Put differently, the arbitration provision does not confer
on the arbitrators the ability to do what they please unencumbered
by applicable legal principles. (para 22)

This decision was upheld by the Ontario Court of Appeal: (2006), 80 OR (3d) 561.
[48] Secondly, Chornenki and Hart expressly state in their text at 202:

The law is a standard that the arbiter applies by default but parties
can change this by explicit or implicit agreement.

There is no suggestion that this was done in the Current Arbitration. Therefore, the chambers judge
erred in making the statement he did. An arbitration panel is bound by the law unless the parties
expressly agree to the contrary.

[49] The chambers judge also referred to this court’s recent decision in Hnatiuk v Assured
Development Ltd, 2012 ABCA 97, 522 AR 3. The facts in Hnatiuk involved an ongoing series of
disputes between a house builder and his former customers. The first dispute involved a certain set
of complaints and was the subject of both an arbitration proceeding and a civil action (the latter
being subsequently discontinued). A subsequent set of complaints was later advanced by way of a
civil action. Simply put, in Hnatiuk, this court did not even consider the question of whether res
judicata applies in a situation such as the one in the case at bar, much less did it decide that res
judicata cannot apply as a matter of law in a subsequent arbitration proceeding.

[50] In Danyluk, the Supreme Court of Canada explained the rationale for the doctrine of res
judicata and its related doctrines (issue estoppel, cause of action estoppel, and abuse of process) to
be as follows:

The law rightly seeks a finality to litigation. To advance that
objective, it requires litigants to put their best foot forward to
establish the truth of their allegations when first called upon to do
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so. A litigant, to use the vernacular, is only entitled to one bite at the
cherry. . . . An issue, once decided, should not generally be
re-litigated to the benefit of the losing party and the harassment of
the winner. A person should only be vexed once in the same cause.
Duplicative litigation, potential inconsistent results, undue costs,
and inconclusive proceedings are to be avoided. (para 18)

The doctrines of res judicata and issue estoppel can apply to arbitration proceedings governed by
the provisions of the Arbitration Act. That is particularly so for arbitrations under the power
purchase arrangements which, as noted, are regulatory mechanisms set by statute. Further, the
rationale for res judicata and its related doctrines may apply by analogy to arbitration proceedings
that have a consensual origin in private contracts.

[51] Notwithstanding these general principles, the respondent argues that res judicata and issue
estoppel are inappropriate for arbitrations, because those legal concepts are too complex and
would overwhelm the arbitrators. The respondent suggests that if prior arbitral decisions onsimilar
issues were disclosed to the arbitrators, they would be so over-influenced by the results achieved
that the arbitrators would lose the ability to resolve the issues before them. There is no merit to this
argument. It should generally be presumed that all bodies appointed to resolve issues have the
institutional competence to do so. Arbitrators are selected by the parties, and the law assumes that
the parties have selected arbitrators who have the skill-sets necessary to resolve the issues that will
arise: Sattva Capital Corp at para 105. If it can reasonably be anticipated that legal issues will arise
in an arbitration, presumably the parties will appoint arbitrators who can handle those issues. In
any event, the dispute resolution provisions of the Keephills Power Purchase Arrangement allow
the parties to refer issues of law to the court, and ifa legal issue beyond the apparent competence of
the arbitrators should arise, that option is always available.

[52] It is axiomatic to our common law legal system that reference will be made to prior
decisions raising similar issues. It has never been suggested that precedents should not be cited in
argument because the court or tribunal would be overwhelmed by previous decisions. Labour
arbitration decisions, for example, are systematically reported and routinely cited when similar
issues arise. Even though the doctrine of stare decisis does not apply to arbitrations, there is still
merit in having like cases decided ina like manner. Later arbitrators canbenefit from the reasoning
of earlier arbitral decisions, either because they reveal compelling lines of analysis, or they
disclose flaws in the reasoning of one party or the other.

[53] The respondent argues that allowing reliance on the principles of res judicata and issue
estoppel would permit the appellant to “cherry pick” the prior arbitration decisions it likes, and
disregard the others. That is notso. Ifthe issues raised in the presentarbitration, when compared to
the issues raised in the previous arbitration, meet either the test for res judicata or issue estoppel,
then those doctrines will prevent re-litigation of the issues. Ifthe test is not met, these principles of
finality are not engaged. Neither party has any unilateral ability to pick and choose which issues
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are now estopped; either party can plead issue estoppel, and both parties are bound by any prior
decisions. If by this argument the respondent merely means that the appellant could argue that the
test for res judicata and issue estoppel are not met with respect to some issues, that does not
amount to “cherry picking”.

[54] Further, the application of the doctrines of res judicata and issue estoppel should not be
confused with arguing that a prior arbitral decision has precedential weight, and might be helpful
in deciding the present arbitration. The process of relying on or distinguishing prior decisions is
well established in our system of legal analysis, whether it be described as “cherry picking” or not.
Ifone party to an arbitration fails to refer to a persuasive precedent, it is always opento the other
party to put it before the arbitrators.

[55] Asaresult, the chambers judge erred in deciding that the doctrine of res judicata and issue
estoppel cannot apply in the Current Arbitration.

Did the chambers judge err in declaring that the respondent is not estopped from taking certain
positions in the Current Arbitration as this is a question of mixed fact and law and he had
previously found that a question of mixed fact and law to be beyond his jurisdiction as a result?

[56] The chambers judge observed as follows:

While the Prior Arbitration Decision is not binding upon the parties
and res judicata does not apply to arbitrations, it is for the Panel to
decide if it is admissible and relevant evidence in the arbitration,
and what weight, if any, it should carry. In considering this issue,
the Panel will, I expect, receive the parties” submissions related to
the admissibility, relevance and weight to be given to such evidence.
(para 115)

The chambers judge then went on to decide:

The questions of whether prior decisions are binding in future
arbitrations and whether res judicata applies to arbitrations are
questions of law. | find that [the respondent] is not bound by the
Prior Arbitration Decision, and is not estopped from taking certain
positions in the Current Arbitration as a result of the Prior
Arbitration Decision, and that res judicata does not apply to private
arbitrations ... (para 132)

The chambers judge’s error set forth in the above paragraphs flows from his earlier error that res
judicata does not apply in subsequent arbitration proceedings. The doctrines of res judicata and
issue estoppel can, as a matter of law, apply in subsequent arbitration proceedings.
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[57] However, the appellant argued that deciding whether issue estoppel applies is a mixed
question of fact and law, and accordingly the trial court had no jurisdiction to consider that issue.
The argument is based on Article 19.3 of the Keephills Power Purchase Arrangement, which only
permits: “.. litigation with respect to any questions of law or the recovery of any liquidated
damages...”. (emphasis added) Inaccordance with this wording, any issue that isa mixed question
of fact and law would be within the mandate of the arbitrators: Sattva Capital Corp at paras 66-67.

[58] The test for the application of issue estoppel is (1) the same question, decided (2) in an
earlier final decision, between (3) the same parties. Whether issue estoppel applies is determined
by comparing:

(@) the pleadingor other initiating document leading up to the first decision, the reasons for
that decision, and the final order or award,

with
(b) the pleading or other initiating document that has initiated the second proceeding.

A comparisonofthese legal documents will determine if the test for issue estoppel is met: Quinlan
v Newfoundland (Minister of Natural Resources), 2000 NFCA 49 at para 12, 192 Nfld & PEIR
144; Quadrangle Holdings Ltd v Coady, 2015 NSCA 13 at paras 52-3, 355 NSR (2d) 324. InRv
Punko, 2012 SCC 39 at para 9, [2012] 2 SCR 396 the application of the doctrine of issue estoppel
was described as “a question of logic and law”.

[59] One could describe the initial pleading, or the initial decision as “facts”, but that is an
unduly narrow characterization. There is generally no dispute about the identity of those
documents. Whether a particular decision is “final” is a pure question of law. Sometimes an issue
may arise whether one party is a “privy” of another, but eventhat is dominated by questions oflaw.
The real question is usually whether the issue now being litigated is one that was or could have
been raised in the first litigation. It is the legal interpretation or characterization of the indicia of
the prior decision that is involved, and that too is more appropriately characterized as an issue of
law.

[60] Whatshould be considered a question of law, as compared to a question of mixed fact and
law, must be decided within the particular legal context: R v Biniaris, 2000 SCC 15 at paras 21-3,
[2000] 1 SCR 381. As noted in Sattva Capital Corp:

51 The purpose of the distinction between questions of law and
those of mixed fact and law further supports this conclusion. One
central purpose of drawing a distinction between questions of law
and those of mixed fact and law is to limit the intervention of
appellate courts to cases where the results can be expected to have
an impact beyond the parties to the particular dispute. It reflects the
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role of courts of appeal in ensuring the consistency of the law, rather
than in providing a new forum for parties to continue their private
litigation. For this reason, Southam identified the degree of
generality (or “precedential value”) as the key difference between a
question of law and a question of mixed fact and law. The more
narrow the rule, the less useful will be the intervention of the court
of appeal. . ..

As noted, the Keephills Power Purchase Arrangement is not a private contract. It is established by
regulation, and has a public component to it. As previously discussed, the Keephills Power
Purchase Arrangement recognizes a role for both the courts and arbitrators in resolving disputes
under the Arrangement. The legal principles under which the Arrangement should be enforced and
implemented have a broader public reach. The ability of the parties to seek judicial rulings on legal
points specifically set out in the Arrangement should not be unduly limited.

[61] An examination of cases which have applied the doctrine of issue estoppel leads to the
conclusion that the courts in them were not engaged in “fact-finding”, nor in what could properly
be described as the application of the law to fixed facts; for example: Danyluk; British Columbia
(Workers’ Compensation Board) v Figliola; Angle v Minister of National Revenue, [1975] 2 SCR
248; Boucher v Stelco Inc, 2005 SCC 64, [2005] 3 SCR 279. These cases almost entirely concern
legal analyses. The issues raised are those that are properly intended to be referred to a court under
Articles 19.3 and 19.4(i). Applying the doctrine of issue estoppel does not require fact finding or
determining questions of mixed fact and law.

[62] The parties are both estopped from relitigating issues in the Current Arbitration that were
decided in the Prior Arbitration Decision. The estoppel does not, however, extend beyond issues
that were actually decided in the Prior Arbitration Decision, or that were necessarily incidental to
it: Hnatiuk v Assured Developments Ltd., 2012 ABCA 97 at paras 22-4, 522 AR 3; Boxer Capital
Corp v JEL Investments Ltd, 2015 BCCA 24, 379 DLR (4th) 712. As such, it can be stated that the
Discrete Finding (whatever it was) is binding on both parties in the Current Arbitration.

[63] Not relitigating the Discrete Finding does not, however, necessarily resolve the dispute
between the parties in the Current Arbitration. The Prior Arbitration Decision found that certain
indices were appropriate for use during a certain period of time. To the extent that the same issues
arise in the Current Arbitration, an issue estoppel applies. However, it is not clear that the Prior
Arbitration Decision decided whether the present indices, as reformulated by Statistics Canada,
remain appropriate, or whether the decision on the SEPH index applies in the context of the
Current Arbitration. The record is not clear enough for this Court to determine these issues. The
scope of any issue estoppel will have to be referred to the arbitrators.

[64] What is clear is that either party is entitled to plead res judicata or issue estoppel in the
Current Arbitration. The arbitrators can (and must) have reference to the Prior Arbitration
Decision to determine what it decided, and specifically to determine the scope of the Discrete
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Finding. With respect to other arbitral decisions on the same or similar topics, they would be
“authorities” from which the present arbitrators might derive some assistance; it would not be
accurate to describe them as “evidence”.

Other Issues
[65] The parties referred other issues to the chambers judge:

(@) whether a disagreement by one party about the applicability of an index could raise a
“dispute” under the Keephills Power Purchase Arrangement, or whether both parties
had to agree that there was an issue;

(b) whether the presumed confidentiality of private arbitrations precluded reference to
some or all prior arbitral decisions.

No appeal was launched from the findings on these other issues, and these reasons should not be
taken as endorsing or disagreeing with the answers given.

Conclusion
[66] The formal judgment of the chambers judge decreed in part as follows:
e Are prior arbitration decisions binding in future arbitrations?
Answer: No
e Does res judicata apply to arbitrations?
Answer: No

e Is ENMAX [the respondent] bound by the Prior Arbitration Decision or
estopped from taking certain positions in the Current Arbitration as a result of
the Prior Arbitration Decision?

Answer: No

[67] The appeal is allowed. The above provisions of the judgment are varied and the questions
are answered instead as follows:

e Are prior arbitration decisions binding in future arbitrations?

Answer: Yes, provided the arbitration involves the same parties.
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e Do the doctrines of res judicata and issue estoppel apply to arbitrations?
Answer: Yes, provided that the requisite elements are found to exist.

e Is ENMAX bound by the Prior Arbitration Decision or estopped from taking
certain positions in the Current Arbitration as a result of the Prior Arbitration
Decision?

Answer: Yes, to the extent that the issues were decided by the Discrete Finding
in the Prior Arbitration Decision.

Appeal heard on September 10, 2015

Memorandum filed at Calgary, Alberta

this

9th day of December, 2015

Paperny J.A.

Slatter J.A.

McDonald J.A.
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In the Matter of EnerNorth Industries |nc.

[1 ndexed as: EnerNorth Industries Inc., Re]

96 OR (3d) 1

Court of Appeal for Ontario,
Si mmons, Blair and Juriansz JJ. A
July 3, 2009

Bankruptcy and insolvency -- Proof of claim-- Creditor not
havi ng unqualified right on application pursuant to s. 135(5)
of Bankruptcy and Insolvency Act to challenge validity of
j udgnent debt based on decision of court of conpetent
jurisdiction if court considered nerits of claimin granting
judgment -- Creditors of bankrupt noving for order under s.
135(5) challenging proof of claimfiled by judgnent debtor
based on Singapore judgnment -- Issues of mtigation and set-off
rai sed by creditors having been finally determ ned in Singapore
proceedings -- Creditors being privies of bankrupt -- Doctrine
of res judicata applying -- Bankruptcy and I nsol vency Act,

R S.C. 1985, c. B-3, s. 135(5).

EnerNorth and OCakwel|l were parties to a joint venture
agreenent concerning the construction and operation of two
power plants in India. They incorporated the Project Conpany to
finance, construct and operate the Project. D sputes arose
bet ween EnerNorth and Gakwell which were ultimately resol ved by
way of a Settlenment Agreenent in which EnerNorth agreed to buy
out Cakwell's interest in the Project Conpany. They agreed that
any di sputes woul d be governed by Singapore |aw and subject to
t he non-exclusive jurisdiction of the Singapore courts.
EnerNorth did not nake the required paynents under the
Settlenment Agreenent. It sold its interest in the Project
Conpany to VBC. Gakwell entered into negotiations with VBC
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directly, resulting in a Licence Agreenent pursuant to which
the Project Conpany was to pay Oakwel|l certain "technica

fees". Oakwell sued EnerNorth in Singapore to recover the

out st andi ng anmounts under the Settl enent Agreenent. EnerNorth
countercl ai med. The action was successful and the counterclaim
was di sm ssed. The Singapore Court of Appeal dism ssed
EnerNorth's appeal. EnerNorth did not pay the Singapore

j udgment . Cakwel | commenced enforcenent proceedings in Ontario.
Those proceedi ngs were successful, and EnerNorth filed an
assignnment in bankruptcy. OCakwell nade a claimin that
bankruptcy which was based entirely upon the Singapore
judgment. Qther creditors of EnerNorth (the "appellants") noved
before the Bankruptcy Court for an order pursuant to s. 135(5)
of the Bankruptcy and Insolvency Act ("BIA") challenging the

proof of claimfiled by Oakwell. QOGakwell brought a cross-notion
to dismss that notion on the ground that the issue raised by
the appellants, i.e., whether the Licence Agreenent paynents

had to be set-off against any paynents nmade to Oakwel | under
the Settlenent Agreenent, had been finally determned in the
Si ngapore proceedi ngs. The cross-notion was granted. The
appel | ants appeal ed.

Hel d, the appeal should be dism ssed. [page2 ]

While the court's power to expunge or reduce a proof of claim
on an application under s. 135(5) of the BIAis wide, there is
no basis for holding that an applicant pursuant to s. 135
shoul d have an unqualified right to challenge the validity of a
j udgnent debt that is based on a decision of a court of
conpetent jurisdiction on the nerits of the claimor that res
judi cata shoul d not apply, where appropriate, in such
ci rcunstances. In the absence of fraud, collusion or sone
| egitimate concern that there has been a genui ne m scarriage of
justice, a judgnent of a court of conpetent jurisdiction should
al nost invariably satisfy a trustee or a court regarding the
legitimacy of a claimunder s. 135 if, in awarding the
judgnent, the court has considered the nerits of the claim

The doctrine of res judicata applies in bankruptcy
proceedi ngs. The appellants were precluded by res judicata from
advancing their contention that Oakwel|l's proof of claimhad to
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be expunged or reduced by reason of the mtigation/set-off

i ssue. Two of the appellants were the president and chai rman of
EnerNorth, respectively, at the tinme of the Singapore

proceedi ngs. For the purposes of the bankruptcy proceedi ngs,
the trustee stood in the shoes of EnerNorth, and for the

pur poses of the proposed s. 135(5) hearing, the creditors in
effect stood in the shoes of the trustee because they sought to
have the court do what the trustee had declined to do. They
were identified with EnerNorth for purposes of conparison

bet ween the Si ngapore proceedi ngs and the proposed s. 135(5)
hearing, and there was a community or privity of interest
between themin that regard. The appellants were privies of
EnerNorth for the purpose of the res judicata analysis in the
s. 135(5) context. The mtigation/set-off argunment was
considered and rejected by the trial judge in the Singapore
proceedi ngs. The appellants were barred fromre-litigating that
issue in their efforts under s. 135(5) of the BIA to acconplish
what EnerNorth failed to do in the Singapore courts and the
Ontario courts.
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Fraser (Re); Ex parte Central Bank of London, [1892] 2 Q B.
633 (C. A ); Van Laun (Re); Ex parte Chatterton, [1907] 2 K. B
23 (C.A), affg [1907] 1 K B. 155 (K. B. Dv.), consd
O her cases referred to
A Debtor (Re) (1915), 113 L.T. 704 (K. B.); Angle v. Canada

(MNR), [1975] 2 S.C R 248, [1974] S.C.J. No. 95, 47

D.L.R (3d) 544, 2 NR 397, 74 D.T.C. 6278; Arnco Business

Services Ltd. (Re), [1983] OJ. No. 973, 38 C.P.C. 226, 23

A CWS (2d) 91 (H.C.J.); Bank of Montreal v. Maple Gty

Ford Sal es (1986) Ltd. (2001), 51 OR (3d) 523, [2000] O J.
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WL.R 125, [1967] R P.C. 497 (H L.); Chaban v. Chaban
(Trustee of), [1999] S.J. No. 112, 172 D.L.R (4th) 312,
[1999] 6 WWR. 174, 177 Sask. R 139, 9 C.B.R (4th) 5,

87 ACWS. (3d) 222 (C.A); Danyluk v. A nsworth

Technol ogies Inc., [2001] 2 S.C R 460, [2001] S.C.J. No. 46,
2001 SCC 44, 201 D.L.R (4th) 193, 272 NR 1, J.E
2001-1439, 149 OAC 1, 34 Admn. L.R (3d) 163, 10 C CE.L.
(3d) 1, [2001] CLLC 210-033, 7 C.P.C. (5th) 199, 106

A .CWS. (3d) 460; Fallis v. United Fuel Investnents Ltd.,
[1962] S.C. R 771, [1962] S.C.J. No. 63, 34 D.L.R (2d)

175, 4 CB.R (N S.) 209; Flatau (Re); Ex parte Scotch Wi sky
Distillers, Ltd. (1888), 22 QB.D. 83 (C. A ); G bson Mning
Co. v. Hartin, [1940] B.C.J. No. 21, [1940] 2 D.L.R 605,
[1940] 2 WWR 155, 55 B.C R 196, 21 C.B.R 403 (C A);
Grossman (Re), [1998] A.J. No. 498, 1998 ABB 381, 222 A R
139, 3 CB. R (4th) 267, [1998] 4 C.T.C. 197, 79 A.CWS.
(3d) 449; [page3 J[cf2]Las Vegas Strip Ltd. v. Toronto
(Gty) (1997), 32 OR (3d) 651, [1997] O J. No. 1033, 99
OAC 67, 70 ACWS. (3d) 153 (C. A ), affg (1996), 30 OR
(3d) 286, [1996] O J. No. 3210, 13 OT.C. 308, 38 CRR
(2d) 129, 34 MP.L.R (2d) 233, 65 ACWS. (3d) 851 (Cen.
Div.); OCakwell Engineering Ltd. v. Energy Power Systens Ltd.
(April 27, 2004), CA129/2003/Y (Sing. C A ), affg [2003]
SGHC 241; QGakwel | Engineering Ltd. v. Enernorth Industries
Inc. (2006), 81 OR (3d) 288, [2006] O J. No. 2289, 211
OAC 262, 19 B.L.R (4th) 11, 30 C.P.C. (6th) 253, 148
A.CWS (3d) 897 (C. A ), affg (2005), 76 O R (3d) 528,

[ 2005] O J. No. 2652, [2005] O T.C 534, 7 B.L.R (4th)

256, 140 AA.C.WS. (3d) 70, 141 ACWS. (3d) 208 (S.CJ.)

[ Leave to appeal to S.C.C. refused [2006] S.C. C A No.

343]; Orpen v. Roberts, [1925] S.C. R 364 at 367, [1925]
S.C.J. No. 14, [1925] 1 D.L.R 1101

Statutes referred to

Bankruptcy and Insolvency Act, RS. C 1985, c. B-3, ss. 135 [as
am], (1), (2), (3) [as am], (4) [as am], (5), 193
Authorities referred to

Houl den, Lloyd W, Ceoffrey B. Morawetz and Janis P. Sarra, The
2009 Annot at ed Bankruptcy and Insol vency Act (Toronto:
Thonmson Carswel |, 2008)

Lange, Donald J., The Doctrine of Res Judicata in Canada, 2nd
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ed. (Markham Ont.: LexisNexis Canada Inc., 2004)

Spencer - Bower, CGeorge, and Al exander Kingcone Turner, The
Doctrine of Res Judicata, 2nd ed. (London: Butterworths,
1969)

APPEAL fromthe order of C. L. Campbell J. (2009), 92 OR
(3d) 392, [2008] O J. No. 3137 (S.C. J.) granting a cross-
notion to dismss a notion for an order chall enging a proof
of claim

Douglas G Garbig, for appellants Fieldstone Traders Limted,
Ml ton Kl yman, Hagen Gocht, 1420041 Ontario Inc., Trigel Energy
Inc., Reid HIl Enterprises Ltd., Richard Barrer, Hurricane
Managenent Ltd. and Les's Mechanical Service Ltd.

Paul D. Guy, for appellants Sandra J. Hall and Janes C.
Cassi na.

Matthew I. MIne-Smth and Shel by Z. Austin, for respondent
Cakwel | Engi neering Limted.

The judgnent of the court was delivered by

BLAIR J. A --
| . Overview

[1] EnerNorth Industries Inc. is bankrupt. Its various
creditors are squabbling anongst thensel ves over the anount
owi ng to one of them Oakwell Engineering Limted. To sort this
out, the appellant creditors sought to obtain an order under s.
135(5) of the Bankruptcy and Insol vency Act, R S.C. 1985, c. B-
3 (the "BIA"), entitling themto challenge and determ ne the
validity of the proof of claimfiled by Cakwell. That proof of
claimis [page4 ]founded upon a judgnent rendered in Singapore
prior to EnerNorth's assignnent in bankruptcy.

[2] Justice Colin Canpbell dism ssed the creditors' notion on
res judicata and i ssue estoppel grounds, holding that the very
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i ssue they wi shed to have determ ned had al ready been deci ded
in the proceedi ngs before the courts in Singapore. In ny view,
he was correct in arriving at this conclusion, and I would

di sm ss the appeal for the reasons that foll ow

Il. Facts

The genesis of the problem

[3] EnerNorth and Oakwel|l were parties to a joint venture
agreenent concerning the construction and operation of two
power plants in the State of Andhra Pradesh in India. They
i ncorporated a conpany (the "Project Conpany") to finance,
construct and operate the Project. EnerNorth held an 87.5 per
cent interest, and Cakwel|l a 12.5 per cent interest, in the
Proj ect Conpany.

[4] The Project did not devel op according to plan and vari ous
di sputes arose between the parties. The di sputes were
ultimately resolved in Decenber 1998, by way of a Settl enent
Agreenent in which EnerNorth agreed to buy out OCakwell's
interest in the Project Conpany. In exchange, EnerNorth was to
pay QGakwel | :

(1) 1.85 mllion EnerNorth shares, in lieu of paynent of
approximately US$3 mllion;

(2) US$2.79 mllion, payable within 30 days after successful
financing of the Project ("Financial C osure"); and

(3) aroyalty equivalent to 6.25 per cent of the actual cash
flow of the Project Conpany for the first five years of its
commerci al operation, according to a fornula set out in the
Settl ement Agreenent.

[5] Under the Settl enment Agreenent, both parties agreed to do
all things necessary to give effect to the agreenent. They al so
agreed that any disputes would be governed by Singapore | aw and
subj ect to the non-exclusive jurisdiction of the Singapore
courts.

[6] EnerNorth did not achieve Financial Cosure. Although it
transferred the 1.85 mllion shares to Gakwell, it never paid
Cakwel | either the $2.79 nmillion or the 6.25 per cent annual
royalty.
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[7] EnerNorth's inability to realize Financial Cosure and to
make the paynents under the Settlenent Agreenent was [pageb ]
attributable to the fact that EnerNorth -- perhaps in
recognition of its inability to conplete the Project -- sold its
interest in the Project Conpany (including the newly acquired
Cakwel | portion) to another group of conpanies, known as The VBC
Group, in August 2000. I will refer to the August 2000 agreenent
bet ween EnerNorth and the VBC Group as the "VBC Agreenent".

Al t hough OCakwel | had been aware of VBC s interest in the
Project, it was initially unaware of the VBC Agreenent. Wen it
di scovered what had occurred, it protested to VBC and entered
into negotiations with VBC directly, arguing that EnerNorth and
VBC were not entitled to exclude it conpletely fromthe Project
under I ndian | aw because of its position as original pronoter of
the Project.

[ 8] These negotiations led to a series of agreenents between
Cakwel | and the VBC Group (including the Project Conpany) on
July 4, 2001. Principal anongst these was a Technol ogy
Transfer, Collaboration and Licence Agreenent (the "Licence
Agreenent") pursuant to which the Project Conpany was to pay
OCakwel | "technical fees" totalling US$6 million "in
acknow edgenent of the technical services and know how provi ded
and to be provided by [OCakwel|] since 1995" and for the
granting of a certain licence. O the $6 mllion, $2 mllion
was to becone payable on registration of the Licence Agreenent
with the Reserve Bank of India. The other $4 mllion was
payabl e in respect of technical services in the event they were
required after signing the Licence Agreenent.

[9] It is the paynents nmade, or to be made, under this

Li cence Agreenent, and how they were treated before the
Si ngapore courts, that provide the grist for the dispute on
thi s appeal .

[ 10] In August 2002, Cakwell sued EnerNorth in Singapore to
recover the outstanding anounts under the Settlement Agreenent
and ot her damages for the breach of the Settlenent Agreenent.
Ener Nort h defended the suit, arguing, in part, that the Licence
Agreenent was a sham and that paynents nade under it were
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si nply canoufl aged substitutions for the very paynents OCakwel |
was alleging EnerNorth owed it under the Settl enent Agreenent.
They submitted, for exanple, that the $2 nmillion paynent
paralleled the $2.79 nmillion called for on Financial C osure
under the Settl enent Agreenent, less credit for a paynent of
US$790, 000 made by EnerNorth to the order of Qakwell in July
1999 to discharge certain debts ow ng by Cakwell to various
third parties in India. The remaining $4 mllion was to satisfy
the royalty obligation under the Settl enent Agreenent.

[11] Before this court, QGakwell insists that any paynents
received, or to be received, by it under the Licence Agreenent
are separate and apart fromits claimagainst EnerNorth arising
[ page6 Jout of the Settlenment Agreenent and that this issue
has al ready been determned in its favour in the Singapore
proceedi ngs. The appellants -- EnerNorth's creditors -- argue
here that the Singapore proceedings are not dispositive. As
EnerNorth did in the Singapore proceedi ngs, they assert that
any paynments received by OCakwell as a result of the Licence
Agreenent are, in effect, a substitute for the Settl enent
Agreenment paynents and nust therefore be deducted from any
anounts ow ng by EnerNorth to Cakwell in relation to the
Settlenment Agreenent; in the result, there would be nore noney
to be distributed anongst the appellant creditors.

[12] Before returning to this debate, | turn briefly to a
hi story of the | egal proceedi ngs between EnerNorth and QGakwel |,
and a history of the bankruptcy proceedi ngs involving the
appel l ant creditors.

The Si ngapore action

[ 13] OCakwel |l succeeded in the Singapore proceedings. On
Cct ober 16, 2003, the Singapore Hi gh Court rendered judgnent in
its favour and di sm ssed EnerNorth's counterclaim

The trial proceedi ngs

[ 14] In the Singapore proceedi ngs, OCakwell alleged that

EnerNorth had (i) breached its obligation under the Settlenent
Agreenent to achieve Financial Cosure, and (ii) repudi ated the
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Settlement Agreenent by entering into the VBC Agreenment. It

cl ai med damages of US$2.79 million, representing the sum due on
Financial Cosure (less credit for two of fset anmounts di scussed
bel ow) and damages for |oss of the 6.25 per cent annual royalty
fees. These issues were all determned in Cakwell's favour:
Cakwel | Engi neering Ltd. v. Energy Power Systens Ltd., [2003]
SGHC 241 (Sing. H C).

[ 15] EnerNorth's defence -- as set out in its pleadings and
inits opening and closing subm ssions at trial -- was to
ar gue:

(a) that the Settlenent Agreenent had been frustrated as a
result of a reduction in tariffs inposed by the Indian
gover nnment and reduci ng the anobunts payable to the Project
Conpany, thus rendering Financial C osure inpossible and
the performance of the Project econom cally non-viabl e;

(b) if the Settlenment Agreenent had not been frustrated, that
Ener Nort h had not breached or repudiated it; and that,

(c) even if EnerNorth had breached or repudi ated the Settl enment
Agreenent, Oakwell had suffered no damages because [ page7
] Cakwel | had mtigated its |osses by entering into the
Li cence Agreenent with VBC -- any past or future paynents
recei ved from VBC under the Licence Agreenment would have to
be set-off against any paynents payabl e by EnerNorth under
the Settlenent Agreenent (the "mtigation/set-off issue").

[16] In addition, EnerNorth counterclainmed that OGakwell had
breached the Settl enment Agreenent by entering into the Licence
Agreenment with VBC, in effect selling the sane interest in the
Project to VBC that was to be relinquished to EnerNorth as part
of the Settlenment Agreenent. Accordingly, EnerNorth sought an
order requiring Oakwell to disgorge any and all "shares, nonies
or other benefits" received, or to be received in the future,
under the Licence Agreenent.

[17] Wth the exception of two voluntary credits offered by
Cakwel I, the Singapore trial judge rejected EnerNorth's
defences in their entirety and dism ssed its counterclaim The
first voluntary reduction consisted of the US$790, 000 paynent
referred to above. The second -- which takes on sone
significance for the purposes of this appeal -- was a paynent
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of US$350, 000 nmade by VBC to Oakwel | under the Licence
Agreenment prior to the commencenent of the Singapore action.
Cakwel | conceded that both of these anmounts should be credited
to EnerNorth in the proceedi ngs.

[18] The trial judge ordered that EnerNorth pay to Qakwel|l:
(1) US$2.79 million (less the suns of US$790, 000 and
US$350,000) in relation to the failure to achi eve Financi al
Cl osure; and
(2) US$2,560,210 in damages in respect of the 6.25 per cent
annual royalty under the Settl ement Agreenent.

[19] He al so ordered that EnerNorth's counterclaimbe
di sm ssed.

The Si ngapore appeal

[ 20] EnerNorth unsuccessfully argued the sanme issues in its
appeal before the Singapore Court of Appeal, including the
mtigation/set-off issue. Inits witten appeal case brief, it
contended that "If [EnerNorth] did repudiate the Settl enment
Agreenment on or before 10 August 2000, OCakwell mtigated its
| osses”. The appeal case argued:

One of [the] ways that Oakwell agreed to receive the Royalty
under . . . the Settlenment Agreenent was by entering into an
agreenent directly with the Project Conpany [i.e., the

Li cence Agreenent with VBC] whereby the conpany woul d pay
Cakwel | "as technical or consultancy fees" an anobunt equal to
the Royalty. One of the agreenents Oakwell entered into on 4
July 2001 [page8 Jwas an agreenent with the Project Conpany
wher eby OCakwel | would receive a lunp sumas a "Technica
Fee". Accordingly, Oakwell contracted directly with the
Project Conpany for the very thing it had agreed to accept
fromthe Project Conpany under the Settlenent Agreenent.

Therefore, even if [EnerNorth] had breached the Settl enment
Agreenment on 10 August 2000, in respect of the Royalty,
Cakwel | had fully mtigated its |losses by directly entering
into the very contract with the Project Conpany that under
the Settlenment Agreenent it had agreed to accept as paynent
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for the Royalty.

Cakwel I, in other words, had a duty to mtigate its (clained)
| osses arising out of [EnerNorth's] repudiation of the
Settlenment Agreenent (if indeed that is what [EnerNorth] did)
and Cakwell did in fact mtigate its | osses by conveying the
interests it had relinquished to [EnerNorth] under the

Settl enment Agreenent to VBC for val uabl e consi derati on.
Therefore, the Court erred by awardi ng danages to Cakwel | in
t hese circunstances and in effect gave OGakwel | doubl e
recovery.
(Enmphasi s added)

[ 21] The appeal was di sm ssed, w thout reasons: QGakwel |
Engi neering Ltd. v. Energy Power Systens Ltd. (April 27, 2004),
CA129/2003/Y (Sing. C A).

The Ontario enforcenent proceedi ngs

[22] EnerNorth did not pay the Singapore judgnent, and as a
result, Cakwell commenced enforcenent proceedings in Ontario.
Ener Nort h opposed enforcenent principally on the basis that the
Si ngapor e proceedi ngs were biased and unfair.

[ 23] One of the bases advanced in support of this argunent
was that the judgnment permtted doubl e recovery since Cakwell
was allowed to retain the remini ng US$1, 650, 000 of the $2
mllion to be paid to it by VBC under the Licence Agreenent
(after credit of $350,000) wi thout having to deduct that
anount fromthe damages awarded. As M. Cassina -- the then
chairman of EnerNorth -- said in an affidavit, "Gakwell, in
effect, got to have its cake and eat it too" at the expense of
Ener Nort h.

[ 24] Justice Day rejected EnerNorth's argunents and ordered
that the Singapore judgnent be enforced in full: OCakwell

Engi neering Ltd. v. Enernorth Industries Inc. (2005), 76 OR
(3d) 528, [2005] O J. No. 2652 (S.C. J.). His decision was
upheld in this court: (2006), 81 OR (3d) 288, [2006] O J. No.
2289 (C. A ). Leave to appeal to the Suprenme Court of Canada was
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sought but denied on January 18, 2007, [2006] S.C. C A No. 343.

[ 25] On March 20, 2007, EnerNorth filed an assignnment in
bankruptcy. RSM Richter Inc. ("Richter") was appoi nted trustee
i n bankruptcy the follow ng day. [page9 ]

The bankruptcy proceedi ngs

[ 26] Cakwell's claimin the bankruptcy is for
CDN$6, 807, 130.43. It is based entirely upon the Singapore
judgnent, plus interest and costs.

[ 27] The appellants, Ms. Hall and M. Cassina, are m nor
creditors of EnerNorth. They are its former president and
chai rman, respectively. Ms. Hall has filed a proof of claimin
t he amount of $20, 142. 38, for outstanding salary, vacation pay
and directors' fees. M. Cassina's claimis for $73,222.06, for
out st andi ng consulting and directors' fees.

[28] At the first neeting of creditors, Ms. Hall raised the
i ssue of whether Cakwell's claimshould be reduced by a further
US$1, 650, 000, allegedly received from VBC under the Licence
Agreenent followi ng the date of the Singapore judgnent. The
ot her unsecured creditors -- whom | shall call the appellant
group of creditors -- took up the cause along with her. Wile
Cakwel | does not specifically concede that it has received the
additional funds, it accepts that these proceedi ngs should be
deci ded on the basis that it has.

[29] Richter nade enquiries about these allegations and
concluded that it had not been provided with any confirmabl e
informati on that would warrant reduci ng Cakwel|l's proof of
claim Accordingly, it proposed to admt Oakwell's proof of
claimin full.

[30] Ms. Hall and M. Cassina noved before the Bankruptcy
Court for an order pursuant to s. 135(5) of the BIA challenging
the proof of claimfiled by Cakwell. They were supported by a
conpani on notion filed on behalf of the appellant group of
creditors. Oakwell brought a cross-notion to dismss these
notions on the ground that the issue of whether the Licence
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Agreenent paynents had to be set-off against any paynments made
to Cakwel | under the Settlenment Agreenent had al ready been
finally determned in the Singapore proceedings.

[ 31] Justice Canpbell granted the cross-notion and di sm ssed
t he appel lants' notion. The appeal is fromthat order.
I11. Analysis

The notion to quash

[ 32] Cakwel |l noved to quash the appeals on the ground that
| eave to appeal is required under s. 193 of the BIA and | eave
had not been sought.

[ 33] Section 193 states:

193. Unl ess otherw se expressly provided, an appeal lies to
the Court of Appeal from any order or decision of a judge of
the court in the follow ng cases: [pagelO ]

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other
cases of a simlar nature in the bankruptcy
pr oceedi ngs;

(c) if the property involved in the appeal exceeds in
val ue ten thousand dol |l ars;

(d) fromthe grant of or refusal to grant a discharge
if the aggregate unpaid cl ains exceed five hundred
dol l ars; and

(e) in any other case by | eave of a judge of the Court

of Appeal .

[34] We dism ssed the notion to quash after argunent of the
notion. G ven the reach of the appellants' position that s.
135(5) applicants have an "unqualified right" to attack the
validity of any judgnent issued by a court of conpetent
jurisdiction in a hearing under that section, the inplications
of the appeal are w despread and the order or decision is
likely to affect other cases of a simlar nature in the
bankruptcy proceedings: s. 193(b). Even if that were not the
case, however, we were satisfied that the property involved in
t he appeal exceeds $10,000 in value. The test for the val ue of
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property involved in the appeal is the anount of the |oss or
gain which the granting or refusal of the clainmed right would
entail: Orpen v. Roberts, [1925] S.C R 364, [1925] S.C.J. No.
14, at p. 367 SSCR; Fallis v. United Fuel Investnents Ltd.,
[1962] S.C. R 771, [1962] S.C.J. No. 63, at p. 774 S.C.R

Here, the loss or gain to Cakwell or to the creditors, in terns
of the quantum of Oakwell's claimin the bankruptcy, is in the
mllions of dollars.

The i ssues on the appeal

[ 35] The appellants raise three issues on the appeal:

(1) Do the appellants, as creditors, have "an unqualified
right" under s. 135(5) of the BIA to challenge Cakwel|l's
proof of clainf?

(2) Does the existence of a judgnment granted agai nst a bankrupt
prior to bankruptcy displace the ability of creditors under
s. 135(5) to challenge a proof of claimfiled on the basis
of that judgnent?

(3) If as. 135(5) hearing could be denied on the basis of the
doctrine of res judicata, does res judicata or issue
estoppel apply in the circunstances of this case?

| ssues 1 & 2: The right to challenge a proof of claimand go
behind a valid judgnment under s. 135(5) of the BIA is not
"unqual i fied"

[36] | shall deal with the first and second issues together
[ pagell |

[37] Section 135 of the BIA deals with a trustee's
exam nation, acceptance or disallowance of proofs of claim
filed by creditors in bankruptcy proceedi ngs. Subsection 135(1)
provides that the trustee is to exam ne proofs of claimor of
security and the grounds therefore and "may require further
evidence in support of the claimor security". Subsection
135(2) deals with the right of the trustee to disallow a claim
and subsections 135(3) and (4) provide for notice of that
determ nation and for finality and concl usi veness of that
deci sion subject to an appeal fromthe trustee's decision.
Subsection 135(5) states:
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Expunge or reduce a proof

135(5) The court may expunge or reduce a proof of claimor
a proof of security on the application of a creditor or of
the debtor if the trustee declines to interfere in the
matter.

[ 38] The appellants' argunent that they have "an unqualified
right" to challenge Gakwell's proof of claimunder s. 135(5) is
based on the unsupported theory that the only precondition to a
creditor being entitled to a hearing under s. 135(5) is that
the trustee nust have declined to interfere in the matter. | do
not read the provision in such a restricted manner. Their
prem se that the Singapore judgnent cannot "displace" their
"unqual ified" right is founded on quite old English
authority which -- if it ever stood for the proposition
advanced -- should no | onger be followed, in ny view

[39] In the first of these decisions, Fraser (Re); Ex parte
Central Bank of London, [1892] 2 QB. 633 (C A ), at pp. 635-37
QB., Lord Esher MR said:

As a matter of |aw the judgnent, therefore, stands as a good
j udgnment agai nst John Fraser, and it cannot be questioned by
himin any Court, except the Court of Bankruptcy. . . . The
mere fact that there is a judgnment for the debt does not
prevent the registrar fromsaying that there is no good
petitioning creditor's debt. The Court of Bankruptcy can go
behi nd the judgnment, and can inquire whether, notw thstanding
t he judgnent, there was a good debt. In so doing, the Court
of Bankruptcy does not set aside the judgnent. If | nay use

t he expression, the Court goes round the judgnment, and

inquires into the subject-matter. . . . The existence of the
judgment is no doubt prima facie evidence of a debt; but
still the Court of Bankruptcy is entitled to inquire whether

there really is a debt due to the petitioning creditor.

[40] Lord Justice Kay concurred, at pp. 637-38 Q B., saying

It is old law i n bankruptcy that, neither upon an attenpt to
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prove a debt, nor upon a petition for an adjudi cation of
bankruptcy or a receiving order against a debtor, is a

j udgnent against himfor the debt conclusive. . . . Can this
j udgnent be treated as concl usive in bankruptcy because the
debt or has unsuccessfully attenpted to set it aside? | think
not, and | cannot see how the matter is any nore res judicata
because there has been an unsuccessful appeal to this Court.

| agree in all that the Master of the Rolls has said on this
poi nt. [pagel2 ]

[41] Later, in Van Laun (Re); Ex parte Chatterton, [1907] 2
K B. 23 (CA), Cozens-Hardy MR adopted a sim |l ar approach.
At p. 29, he said:

[I]f a judgnment had been obtai ned upon the covenant, it is
conpetent and it is the duty of the Court of Bankruptcy to go
behi nd the judgnent, to open the judgnent and to say, "That
is the judgnent, but the creditor can only prove for the
anmount which is justly and truly due upon it."

[42] In | anguage adopted by the Master of the Rolls, the
trial judge in Van Laun (Re) had said, at [1907] 1 K B. 155
(K.B. Dv.), at pp. 162-63:

The trustee's right and duty when exam ning a proof for the
purpose of admtting or rejecting it is to require sone
satisfactory evidence that the debt on which the proof is
founded is a real debt. No judgnment recovered agai nst the
bankrupt, no covenant given by or account stated with him
can deprive the trustee of this right. He is entitled to go
behi nd such forns to get at the truth, and the estoppel to
whi ch the bankrupt may have subjected hinmself will not
prevail against him

[43] While | accept the first statenent of Cozens-Hardy MR
cited above, wth respect to those emnent jurists, | disagree
with the bal ance of their sweeping statenments. They cast the
net of the trustee's ability to assess a proof of claimbased
upon the judgnent of a court of conpetent jurisdiction, and the
court's ability to expunge or reduce such a proof, too broadly.
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[ 44] Lord Esher MR, hinself, suggested as nuch in an
earlier decision, Flateau (Re); Ex parte Scotch Whisky

Distillers, Ltd. (1888), 22 QB.D. 83 (C. A ), at p. 85. In that

case, the bankruptcy was based upon a judgnent debt which was
under appeal. The registrar in bankruptcy refused to adjourn

t he bankruptcy petition pending the outcone of the appeal. Hi's
decision was affirmed by the Court of Appeal. On the issue of

the right to re-try the issues in Bankruptcy Court, Lord Esher
M R said, on that occasion (at p. 85):

It is not necessary now to repeat that, when an issue has
been determned in any other court, if evidence is brought
before the Court of Bankruptcy of circunmstances tending to
show that there has been fraud, or collusion, or mscarriage
of justice, the Court of Bankruptcy has power to go behind
the judgnent and to inquire into the validity of the debt.
But that the Court of Bankruptcy is bound in every case as a
matter of course to go behind a judgnment is a preposterous
proposi tion.
(Enmphasi s added)

[45] In the sanme decision, Lopes L.J. was equally succinct,
at p. 87:

It has been argued that the registrar was bound to hear
evi dence upon issues which had been already tried by a judge
and jury, and that he had no discretion in the matter. In ny
opi nion such a contention cannot be for a nonent [pagel3
] mai nt ai ned. Proceedings in bankruptcy are already
scandal ously long; if this contention were well founded they
woul d be al nost interm nabl e.

(Enmphasi s added)

[46] I n other decisions, English authorities have
di stingui shed Fraser (Re) and its progeny on the basis that it
i nvol ved a default judgnment where there had been no
determ nation of the claimon the nerits: see, e.g., A Debtor
(Re) (1915), 113 L.T. 704 (K. B.), at p. 705. | note as well,
that Van Laun (Re) involved a default judgnent.

[47] I n Canada Asian Centre Devel opnents Inc. (Re), [2003]
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B.C.J. No. 34, 39 CB.R (4th) 35 (S.C. ), at para. 26, Burnyeat
J. drew the sanme distinction, noting that the comrents of
Cozens-Hardy MR in Van Laun (Re) were obiter. Lord Justice
Fry made the point in Flateau (Re), at p. 86, as well:

It is true that in sone cases the Court of Bankruptcy has
gone behind a judgnment, when it has been obtained by fraud,
col lusion, or mstake. But this power has never, so far as |
am awar e, been extended to cases in which a judgnment has been
obtai ned after issues have been tried out before a Court.

[48] | see no basis for holding that an applicant pursuant to
s. 135(5) of the BIA should have "an unqualified" right to
chal l enge the validity of a judgnent debt that is based on a
decision of a court of conpetent jurisdiction on the nerits of
the claimor that res judicata should not apply, where
appropriate, in such circunstances. Take, for exanple, the case
of a debtor with $10 million in assets and judgnment debts
spread anmongst five creditors of $5 million each. Suppose that
each $5 million judgnent debt resulted fromlengthy and costly
l[itigation fromtrial, through internedi ate appeal to the
Suprene Court of Canada and that the debtor has failed at each
stage. As EnerNorth did here, the debtor nmakes an assignnent in
bankruptcy followng its last loss in the highest court. It
surely contravenes every imagi nabl e principle of judicial
econony, finality and fairness to say that the Bankruptcy Court
can now, indiscrimnately, re-open each hotly contested dispute
in order to satisfy itself, inits own mnd, that "there really

is a debt due to the . . . creditor” (Fraser (Re)) or that "the
debt on which the proof is founded is a real debt" (Van Laun
(Re)). | do not accept such a proposition.

[49] | agree that the trustee's power to allow or disallow a
proof of claim and the court's power to expunge or reduce it
on an application under s. 135(5) of the BIA is w de. However,
to say that the attacking creditor or debtor has an
"unqualified" right to challenge the proof of claimwhere
the claimis based upon a valid and enforceabl e judgnent that
is no longer subject to appeal is going too far. The
appel l ant's subm ssi on goes beyond the proposition that a
judgment creditor is precluded from making a [pageld4 ]"double
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recovery", that is, that the Bankruptcy Court may exam ne

whet her the anmount clainmed in the proof of claimis the true
anount remai ning to be paid under the judgnment. The Bankruptcy
Court may make such an enquiry. But, in the absence of fraud,
collusion or sone legitimte concern that there has been a
genui ne m scarriage of justice, a judgnent of a court of
conpetent jurisdiction should alnost invariably satisfy a
trustee or a court regarding the legitimcy of a claimunder s.
135 if, in awarding the judgnent, the court has considered the
merits of the claim see Canada Asian Centre Devel opnents Inc.
(Re), as cited in Lloyd W Houl den, Geoffrey B. Mrawetz and
Janis P. Sarra, The 2009 Annotated Bankruptcy and | nsol vency
Act (Toronto: Thonson Carswell, 2008), at G67.1.

| ssue 3: The doctrine of res judicata applies in this case

[50] The central issue on this appeal is whether Ms. Hall,

M. Cassina and the appellant group of creditors are precl uded
by the doctrine of res judicata from advancing their contention
that OGakwel|l's proof of claimnust be expunged or reduced by
reason of the mtigation/set-off issue. Like the application
judge, | have concluded that they are.

[51] As the application judge noted, the appellants’
essential submssion is that OGakwell's proof of claim based on
the Singapore judgnment, represents an attenpt by OCakwell to
"doubl e collect" to the extent of suns it has received under
t he Licence Agreenent. Regardless of the validity of the
j udgnent, double recovery is not permtted. However, that very
i ssue has already been determ ned against the interests of
EnerNorth in the Singapore proceedings, in nmy view

The standard of revi ew

[ 52] Whether res judicata applies is a question of |aw. Wat
is determned in a | egal proceeding and whether res judicata
applies in the circunstances are essentially |egal decisions,
attracting little, if any, deference. The standard of review on
this issue is, therefore, correctness.

The doctrine of res judicata and its application in
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bankr upt cy proceedi ngs

[ 53] The doctrine of res judicata is a common-| aw doctrine
that prevents the re-litigation of issues already decided. It
is founded on two central policy concerns: finality (it is in
the interest of the public that an end be put to litigation);
and fairness (no one should be twi ce vexed by the sane cause).
The [pagel5 Jdoctrine is part of the general |aw of estoppel
and is said to have two central branches, nanely, "cause of
action estoppel” and "issue estoppel”

[ 54] Cause of action estoppel refers to the determ nati on of
t he cause or causes of action before the court. The applicable
formof res judicata in this case, however, is issue estoppel.
| ssue estoppel prevents a litigant fromre-litigating an issue
that has been clearly decided by a court of conpetent
jurisdiction in a previous proceedi ng between the sane parties
or their privies even if the new litigation involves a
different cause of action. As the Suprene Court of Canada
observed in Danyluk v. Ainsworth Technol ogies Inc., [2001] 2
S.C R 460, [2001] S.C.J. No. 46, at para. 18:

An issue, once decided, should not generally be re-litigated

to the benefit of the losing party and the harassnment of the

w nner. A person should only be vexed once in the sane cause.
Duplicative litigation, potential inconsistent results, undue
costs, and inconclusive proceedings are to be avoi ded.

[ 55] Canadi an authorities confirmthat res judicata may apply
i n bankruptcy proceedi ngs, including those involving the

establishment of a proof of claim In Chaban v. Chaban (Trustee

of), [1999] S.J. No. 112, 172 D.L.R (4th) 312 (C.A), the
Saskat chewan Court of Appeal held that a trustee in bankruptcy
was not permtted to resort to its power under s. 135(2) to
disallow a claim (by the debtor's father/nortgagee) that had
al ready been determned in the father's favour in previous
proceedi ngs. Speaking for the court, Chief Justice Bayda said,
at para. 31:

Section 135(2) is an enpowering provision. But the power
vested in the trustee is not absolute. . . . In ny respectful
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view, the power cannot be invoked where to do so results in
the reliance upon a procedure that conflicts with the
procedure prescribed by a subsisting order of a superior
court. Parlianment did not intend s. 135(2) to be used by a
trustee in those cases where to do so would anobunt to a
collateral attack upon a subsisting order of a superior court
or where it would anobunt to sonething akin to an abuse of
process.
(Enmphasi s added)

[ 56] A Bankruptcy Court, acting under s. 135(5), is in no
different a position than a trustee in bankruptcy in such
ci rcunst ances.

[57] O her Canadi an deci sions have al so held that res
judicata applies in bankruptcy proceedings. In Arnco Busi ness
Services Ltd. (Re), [1983] O J. No. 973, 38 C P.C. 226
(H.CJ.), for exanple, judgnent creditors petitioned for a
receiving order and the debtor defended on the basis that the
j udgnment underlying the claimthat he was bankrupt shoul d be
set aside. Gray J. refused, holding (anongst other things) that
"the principle of res judicata can be raised as a bar to a
subsequent bankruptcy proceedi ng" [pagel6 ]J(at p. 235 CP.C).
If res judicata may be raised as a bar to the bankruptcy
proceeding itself, it can be raised -- where appropriate -- in
answer to a plea that a proof of claimshould be disallowed,
expunged or reduced: see, also, Gbson Mning Co. v. Hartin
[1940] B.C.J. No. 21, [1940] 2 D.L.R 605 (C. A ); Gossnman
(Re), [1998] A J. No. 498, 222 AR 139 (QB.).

The mtigation/set-off issue is res judicata

[ 58] Here, the question is whether res judicata applies to
precl ude the appellants fromasserting in the bankruptcy
proceedi ngs that noneys received by OCakwel | under the Licence
Agr eenment, post-Singapore judgnent, are to be set-off agai nst
noneys owi ng by EnerNorth to Gakwell on the judgnment awarding
damages for breach of the Settlenent Agreenment, thus reducing
or elimnating the Cakwell proof of claimin the bankruptcy.
For that to be the case, the sane issue nust have been deci ded
by a court of conpetent jurisdiction in a prior proceeding
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involving the sane parties or their privies. The decision nust
have been final, fundanental in the sense that it was not
collateral to the first proceeding, and nmade on the nerits: see
Carl Zeiss Stiftung v. Rayner & Keeler Ltd. (No. 2), [1967]

A.C. 853, [1966] 2 AIl EER 536 (HL.), at p. 935 A C; Angle
v. Canada (M N.R), [1975] 2 S.C R 248, [1974] S.C.J. No. 95,
at pp. 254-55 S.C. R ; Banque Nationale de Paris (Canada) v.
Canadi an | nperi al Bank of Commerce (2001), 52 OR (3d) 161,
[2001] O J. No. 53 (C A ), at para. 16.

[59] Two of these requirenents call for consideration. First,
did the Singapore proceedings involve the sane parties (or
their privies) as the proposed s. 135 proceedi ngs? Secondly,
was the mtigation/set-off issue determned in those earlier
proceedi ngs? The other criteria are not at issue on this
appeal .

(1) Whether the Singapore proceedings involved the
sanme parties or their privies

[60] For res judicata or issue estoppel to apply, the
previ ous proceedi ngs nmust have involved the sane parties or
their privies. Although Ms. Hall and M. Cassina were the
presi dent and chairman of EnerNorth, respectively, at the tine
of the Singapore proceedings -- indeed, M. Cassina was a
wi tness for EnerNorth in the proceedings -- the appellant group
of creditors argues that its nmenbers were in no way invol ved,
nor could they have been. One of the criteria for the
application of res judicata has accordingly not been net, they
say.

[61] | do not accept this argunent. Wiile there is little
authority directly on point, | amsatisfied that Ms. Hall, M.
Cassina and the appellant group of creditors are all "privies"
of EnerNorth for [pagel7 ]Jthe purposes of the s. 135 hearing
analysis. As officers of EnerNorth, Ms. Hall and M. Cassina
were clearly aligned with its interests in the Singapore
proceedi ngs and, in the present context, continue to be so. It
is clear that directors and officers nay be considered the
privies of their conpanies: see, for exanple, Donald J. Lange,
The Doctrine of Res Judicata in Canada, 2nd ed. (Markham Ont.:
Lexi sNexi s Canada Inc., 2004), at p. 79, citing Bank of
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Montreal v. Maple Gty Ford Sales (1986) Ltd. (2001), 51 OR
(3d) 523, [2000] O J. No. 5701 (S.C J.). In the latter case,
Gllese J. (as she then was) noted that to the extent that the
former directors and a creditor of the bankrupt "come to this
court to advance the clains of [the bankrupt] they are a privy"
(at p. 525 O R).

[62] G llese J. went on to observe, at p. 526 OR, that:

Privies wwthin the context of the doctrine of res judicata
means a situation where there is a sufficient degree of
identification between two persons to nmake it just to hold
that the decision to which one was a party shoul d be binding
in the proceedings to which the other is a party. [See Note 1
bel ow]

[ 63] The appellant creditors as a class, fall within this
description. For purposes of the bankruptcy proceedings, the
trustee stands in the shoes of EnerNorth, and for purposes of
the proposed s. 135(5) hearing, the creditors in effect stand
in the shoes of the Trustee, because they seek to have the
court do what the Trustee has declined to do. They are
"identified" with EnerNorth for purposes of the conparison
bet ween the Si ngapore proceedi ngs and the proposed s. 135(5)
hearing, and there is a "community or privity of interest”
between themin this regard: see George Spencer-Bower and
Al exander Ki ngconme Turner, The Doctrine of Res Judicata, 2nd
ed. (London: Butterworths, 1969), at p. 209. The appellants are
only entitled to argue that Oakwel|l's proof of claimshould be
expunged or reduced if EnerNorth is entitled to nmake the
mtigation/set-off claim As creditors, therefore, they have "a
sufficient degree of identification" with EnerNorth's claimin
the Singapore proceedings "to make it just to hold that the
deci sion to which one was a party should be binding in
proceedi ngs to which the other is a party": Bank of Mntreal v.
Maple City Ford Sales (1986) Ltd. [at para. 12]

[64] | conclude, therefore, that Ms. Hall, M. Cassina and
the appellant group of creditors are all "privies" of EnerNorth
for purposes of the res judicata analysis in the s. 135(5)
context. [pagel8 ]
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(1i) Whether the mtigation/set-off issue was
determ ned in the Singapore proceedi ngs

[ 65] The application judge concluded, at para. 22, that the
appel lants "seek to litigate precisely the issue that was
before the Singapore Court, nanely, the entitlenment of QCakwell
to receive funds from VBC and at the sanme tine pursue its
entitlement under the Settlenent Agreenment agai nst Ener North".
In his view, "[t]he fact that the precise anmobunt was not dealt
with in the Singapore trial, apart fromthe concession in
respect of $350,000, [did] not invalidate Cakwell's entitl enment
under the judgnent against EnerNorth". To permt the s. 135
chal l enge to proceed would therefore violate the principles of
res judicata.

[66] | agree.

[67] The appellants submt that the mtigation/set-off issue
was not determned in the Singapore proceedi ngs and, i ndeed,
that the trial judge specifically indicated that the issue was
"not a matter before [him". Alternatively, to the extent
the i ssue may have been determ ned, they say it was determ ned
in EnerNorth's favour because the trial judge in fact deducted
t he $350, 000 t hat had been received by Cakwell from VBC to that
point. Areview of the trial judge's reasons in their entirety
does not bear out this analysis, however.

[68] There is no doubt the mitigation/set-off issue was
squarely before the trial judge. It was raised in both the
defence and counterclaim It was the subject of evidence. It
was argued in EnerNorth's witten subm ssions at the opening
and the close of trial. But was it decided? That question is
somewhat nore difficult to answer.

[69] It is true that the Singapore trial judge gave little
direct consideration to the question of whether noneys received
by Gakwel | from VBC under the Licence Agreenent had to be
deduct ed from noneys received by Cakwell from EnerNorth under
the Settl ement Agreenent, except sinply to deduct the anmount
conceded by Gakwell. He nmade no specific finding one way or the
other on that point. However, the appellants' subm ssion that
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he said the mtigation/set-off issue was not before himis not
accurate. \What he said was that Cakwell's claimthat VBC had
breached the Licence Agreenent by failing to pay the remaining
anount of $1, 650,000 under that Agreenment was "not a matter
before [hin]". That issue is quite different than the
mtigation/set-off issue as between EnerNorth and Cakwel | .

[ 70] Read as a whole, the trial judge's reasons -- and, nore
inportantly, the judgnment he rendered -- reveal that he
rejected the mtigation/set-off argunment. The judgnment rendered
does [pagel9 ] not nmake sense unless prem sed on the rejection
of EnerNorth's argunents by way of defence and counterclaim in
their entirety.

[ 71] For exanple, at para. 69, the trial judge stated that
"[ Cakwel | ' s] cl ai magainst the VBC G oup was to be settled
by the paynment of the sumof US$2 million in respect of past
techni cal services and any ongoi ng technical services and
advice, if required, which [QCakwell] rendered for the benefit

of the Project Conpany since 1995". It necessarily follows that
he accepted OGakwel|'s position that the Licence Agreenent and
the Settlenment Agreenent dealt with different matters -- that

is to say, Oakwell had not mtigated its |losses by entering
into the Licence Agreenment with VBC. This conclusion is
reinforced by the trial judge's rejection of EnerNorth's
counterclaimthat any noneys or benefits received by OCakwell
from VBC under the Licence Agreenent had to be disgorged to
Ener Nor t h.

[ 72] Moreover, | cannot accept the appellants' contention,
based on the $350, 000 reduction in danages, that the
mtigation/set-off argunment was decided in their favour. If
EnerNorth's mtigation/set-off argunment had actually been
accepted, the judgnent woul d not have required EnerNorth to pay
-- as it does -- damages "less the sums of US$790, 000 and
US$350, 000". The judgnent woul d have provided for paynent of
damages | ess any noneys or benefits received or to be received
by OGakwel | under the Licence Agreenent. It did not. Viewed in
this way, the judgnent rendered is consistent only with the
trial judge having rejected EnerNorth's subm ssions on the
mtigation/set-off issue that were clearly put before him
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[73] | realize that the $350,000 deduction is at odds with
the rejection of EnerNorth's position. However, | do not view
it as either an acceptance of EnerNorth's mtigation/set-off
position (for the reasons outlined above) or an indication that
he was only dealing with paynents already received by QCakwel |
fromVBC and | eaving the issue of what was to be done with
future paynents to a future determ nation

[74] As | read the judgnent, the trial judge sinply reduced
t he anount of the award by the two conceded anounts because
Cakwel | had voluntarily agreed to those reductions. The trial
judge made no finding that Cakwell was obliged to nmake the
deduction or that any anounts received under the Licence
Agreenent shoul d be set-off and, as | have expl ained, his
judgnent as a whole is inconpatible with such a conclusion. Hs
judgment is very full and thorough. In nmy view, it nmakes no
sense for himto have rejected EnerNorth's defence and
dism ssed its counterclaim-- both of which he did -- wthout
also rejecting the mtigation/set-off argunment. | am not
convinced that he left open to future proceedi ngs the
resol ution of whether [page20 ]Jthe bul k of the noneys that were
t he subject of the debate (the US$1, 650,000 and US$4 nillion)
were to be set-off against the Settl enent Agreenent damages
and/ or di sgor ged.

[75] In the end, | amsatisfied that the mtigation/set-off
i ssue was both fully argued and determ ned in the Singapore
proceedi ngs. EnerNorth's creditors are barred fromre-
l[itigating that very issue in their efforts under s. 135(5)
of the BIA to acconplish what EnerNorth failed to do in the
Si ngapore courts and the Ontario courts.
| V. Disposition

[ 76] For the foregoing reasons, | would dism ss the appeal.
[77] Cakwell is entitled to its costs of the appeal, payable
jointly and severally by all appellants, and fixed in the

amount of $13, 500 inclusive of fees, disbursenents and GST.

Appeal dism ssed.
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Note 1: This statenent,

Not es

as she i ndicated,

Vegas Strip Ltd. v. Toronto (Gty) (1996),
[1996] O.J. No. 3210 (Gen. Div.) (Sharpe J.
OR (3d) 651, [1997] OJ. No. 1033 (C A).

is adopted from Las
30 OR (3d) 286,
), affd (1997), 32
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Case Summary

Real property tax — Assessment appeals — Appeals to the courts — Leave to appeal.

Motion by Universal for leave to appeal two decisions of the Municipal Board. The Board found that the issues
were not res judicata.

HELD: Motion dismissed.

There was no important issue of law. Res judicata and issue estoppel applied to the Board. The Board correctly
found that the second application before it was substantially different from the earlier application and so res
judicata did not apply. There was no reason to doubt the correctness of either of the decisions.

Counsel

Ron Sleightholm, for the appellant. T.J. Hill and P. Foran, for the respondent, Tornorth Holdings Ltd. F. Handy, for
the respondent, Brampton (City of).

McRAE J. (endorsement)
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Page 2 of 2
Universal Am-Can Ltd. v. Ontario (Municipal Board), [2001] O.J. No. 3615

1 This is a motion for leave to appeal to the Divisional Court two decisions of the Ontario Municipal Board.
2 The same issues were raised with respect to both motions. They were argued together.

3 The case has a long and tortured history. There have been two full hearings before the Board, a short application
to the Board for a ruling that the issues were res judicata, plus an earlier application to the Divisional Court and now
this motion for leave to appeal the final decision of the Board, along with leave to appeal the Board's decision that
the issues are not res judicata.

4 The test in a motion for leave is not in dispute.
5 The applicant must satisfy the Court that there is a question of law of sufficient importance to merit the attention

of the Divisional Court. (See, Toronto v. Torgan Developments (1990), 47 M.P.L.R. 7, 30 O.A.C. 318 (Callaghan
C.J.H.C)).

6 The applicant must also show that there is reason to doubt the correctness of the decision - not that the decision
is probably wrong - but only to doubt the correctness of the decision.

7 | agree with Montgomery J. in Toronto v. Social Housing Coalition [1993] O.J. No. 2289, at para. 4 (Div. Ct.),
where he stated:

The planning process and the municipal legislative factors which are necessary in developments of this
kind are peculiarly and expressly, by statute, within the province of the Board. In my view it is not
appropriate that the court intervene, save in the clearest case.

8 The applicant has failed to meet the test for leave on either basis.
9 There is no important issue of law. It is undisputed that res judicata and issue estoppel apply to the Board. The
Board recognized this, as can be seen in Mr. Makuch's decision of September 7, 2000. Simply put, he found that

the second application was substantially different from the earlier application and so res judicata did not apply.

10 This, in my view, was a correct interpretation of the law and there is no basis to conclude that there is reason to
doubt the correctness of either of the decisions.

11 The applications for leave are dismissed with costs to the Respondent, Tornorth Holdings Ltd., fixed at $2,500
and costs to the City of Brampton fixed at $2,000.

McRAE J.
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Elsner v. British Columbia (Police Complaint Commissioner) Page 3

Summary:

CA sets aside chambers judge’s order which quashed, in part, Police Complaint
Commissioner’s order for external investigation into conduct of Chief Constable of
the Victoria Police Department pursuant to s. 93 of Division 3 of Part Xl of the Police
Act. Conduct concerned Twitter communications between Chief Constable and
spouse of an officer under his command. Conduct was originally addressed as
‘internal discipline matter” pursuant to Division 3 of Part XI of the Act. Chambers
judge erred in applying standard of review of correctness. General rule that a
tribunal’s interpretation of its own statute is afforded deference was not displaced.
The PCC'’s decision to order an external investigation after the matter had been
addressed internally was based on a reasonable interpretation of s. 93. PCC’s
conclusion that the reputation of the administration of justice may require a more
open investigation than under Division 6 of Part Xl lay within the bounds of
reasonableness. While further investigation would not further underlying principles of
finality and judicial economy, order did not amount to abuse of process by re-
litigation — or “re-investigation.” Nevertheless, CA queried whether the time and
expense of another investigation was warranted given Chief Constable had
resigned; the alleged misconduct was mainly an exchange of “Twitter” messages;
and important personal and privacy interests would suffer in an external
investigation.

Reasons for Judgment of the Honourable Madam Justice Newbury:

[1] In this appeal, the Court is asked to address once again the dense and
complicated procedures set out in Part Xl of the Police Act, R.S.B.C. 1996, c. 367 for
dealing with allegations of misconduct on the part of police. As is well known, and as
this court recounted in Florkow v. British Columbia (Police Complaint Commissioner)
2013 BCCA 92, the question of how best to address and resolve such complaints
was the subject of various reports and enquiries over the 1990s and the first decade
of this century. The last of these was the Report on the Review of the Police
Complaint Process in British Columbia by Mr. Josiah Wood, Q.C. (as he then was).
It was released in February 2007, and most of its recommendations were adopted
when the Legislature enacted Part XI: see S.B.C. 2009, c. 28. It came into force on

March 31, 2010 and has not been changed in any substantive way since then.

[2] Under Part XI, the Police Complaints Commissioner (“PCC”), who is an officer
of the Legislature, has a ‘gatekeeper’ role aimed at “ensuring that misconduct on the

part of police is appropriately dealt with in the public interest and in accordance with
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Elsner v. British Columbia (Police Complaint Commissioner) Page 4

the Act”. (Florkow, at para. 2.) Part Xl creates three “streams” or processes: “public
trust complaints”, dealt with under Division 3; “internal discipline matters”, dealt with
under Division 6; and “policy or service complaints”, dealt with under Division 5.
Since this case does not involve a policy or service complaint, | need not describe

Division 5 here.

[3] As will be explained in greater detail below, Divisions 3 and 6 are very
different. Division 3 consists of over 75 complicated sections. It contemplates a
series of steps to be taken by various “authorities” in investigating, reporting on and
reviewing complaints of “misconduct” — defined generally to mean “public trust
offences” — on the part of police. The PCC must make decisions within the specified
time limits at various stages of the process, which may or may not bring the matter
to an end. If the process continues to the final stage, a full public hearing before a
retired judge may be convened. Division 6, in contrast, consists of only three
sections. It contemplates that an “internal discipline authority” — in this case, the
chair of the municipal police board that employs the police officer (or “member”)
whose conduct is at issue — will act in accordance with procedures previously
established by the board for internal discipline matters. The authority must provide
its final decision and any recommendations to the PCC, but the Commissioner is not
given any (express) authority to reject the decision or to require that it be reviewed
further.

[4] In the case at bar, the conduct at issue was not the subject of a complaint
under the Act; nor did it involve conduct by a police officer in carrying out police
duties or interacting with the public. Instead, it involved conduct of the kind that may
occur in any workplace — a flirtation between two people, both married. In this
instance, the “relationship” was found not to have gone beyond some “Twitter”
messages and one awkward meeting in his office when she turned up unexpectedly.
Unfortunately, one party was a chief constable; the other (“Officer A”) was a police
officer. She was not under his command, but was the spouse of “Officer B”, who was

under the Chief Constable’s command. It is this fact that arguably takes his conduct
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outside the realm of ordinary workplace relationships and that has made it a matter

of concern to other members serving with Officer B.
Statutory Context
Definitions

[5] Before recounting the facts in detail, however, it may be useful to describe the
statutory context as it relates to the two types of processes in Divisions 3 and 6 of
Part XI. | note first the following definitions in s. 76 that are relevant to this appeal:
“internal discipline matter” means a matter concerning the conduct or
deportment of a member that

(a) is not the subject of an admissible complaint or an investigation under
Division 3, and

(b) does not directly involve or affect the public;

“member” means a municipal constable, deputy chief constable or chief
constable of a municipal police department;

“misconduct” has the same meaning as in Division 2.

Section 77(1) in Division 2 defines “misconduct” to mean:
(a) conduct that constitutes a public trust offence described in
subsection [77] (2), or
(b) conduct that constitutes
(i) an offence under section 86 or 106, or

(ii) a disciplinary breach of public trust described in subsection
[771(3).

Section 77 continues:

(2) A public trust offence is an offence under an enactment of Canada, or of
any province or territory in Canada, a conviction in respect of which does or
would likely

(a) render a member unfit to perform her or his duties as a member, or

(b) discredit the reputation of the municipal police department with which
the member is employed.

(3) Subject to subsection (4), any of the conduct described in the following
paragraphs constitutes a disciplinary breach of public trust, when committed
by a member:

2018 BCCA 147 (CanLll)
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(a) “abuse of authority”, which is oppressive conduct towards a member
of the public, including, without limitation,

(i) intentionally or recklessly making an arrest without good and
sufficient cause,

(ii) in the performance, or purported performance, of duties,
intentionally or recklessly

(A) using unnecessary force on any person, or

(B) detaining or searching any person without good and
sufficient cause, or

(iii) when on duty, or off duty but in uniform, using profane,
abusive or insulting language to any person including, without
limitation, language that tends to demean or show disrespect to
the person on the basis of that person’s race, colour, ancestry,
place of origin, political belief, religion, marital status, family status,
physical or mental disability, sex, sexual orientation, age or
economic and social status;

(h) “discreditable conduct’, which is, when on or off duty, conducting
oneself in a manner that the member knows, or ought to know, would be
likely to bring discredit on the municipal police department, including,
without limitation, doing any of the following:

(i) acting in a disorderly manner that is prejudicial to the
maintenance of a discipline in the municipal police department;

(i) contravening a provision of this Act or a regulation, rule or
guideline made under this Act;

(iii) without lawful excuse, failing to report to a peace officer whose
duty it is to receive the report, or to a Crown counsel, any
information or evidence, either for or against any prisoner or
defendant, that is material to an alleged offence under an
enactment of British Columbia or Canada.

[Emphasis added.]

| note that there is no allegation in this case of any “offence under an enactment of

Canada” or the Province.
Public Trust Complaints Under Division 3

[6] Division 3 of Part XI, headed “Process Respecting Alleged Misconduct”, deals

with complaints concerning “any conduct of a member that is alleged to constitute

misconduct”. (My emphasis.) Such a complaint may be made directly to the PCC or
to any of the persons described in s. 78(2)(b). On receipt of a complaint, the PCC
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must determine whether it is admissible or inadmissible under s. 82, subsection 2 of

which states:

(2) A complaint or part of a complaint is admissible under this Division if

(a) the conduct alleged would, if substantiated, constitute misconduct by
the member,

(b) the complaint is made within the time allowed under section 79(1) or
(2), and

(c) the complaint is not frivolous or vexatious. [Emphasis added.]

[7] Conversely, a complaint is inadmissible insofar as it relates to the matters set
out forth in s. 82(3):

(3) A complaint or a part of a complaint is inadmissible under this Division
insofar as it relates to any of the following:

(a) the general direction and management or operation of a municipal
police department;

(b) the inadequacy or inappropriateness of any of the following in respect
of a municipal police department:

(i) its staffing or resource allocation;

(ii) its training programs or resources;

(iii) its standing orders or policies;

(iv) its ability to respond to requests for assistance;

(v) its internal procedures.

Inadmissible complaints are required to be processed by the board of the relevant

police department under Division 5 of Part XI.

[8] Division 3 goes on to make detailed provision for the investigation of
admissible complaints that are not resolved by mediation or other informal means
under Division 4. Where the complaint concerns the conduct of a chief constable or
former chief constable, the PCC must direct that the investigation be carried out by a
constable of an external force appointed by a chief constable or by a special

provincial constable: s. 91(1).

[9] Since no complaint was formally made in this case, s. 93 is also relevant and
indeed is relied on heavily by the PCC. It provides in part:
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[10]

(1) Regardless of whether a complaint is made or registered under section
78, if at any time information comes to the attention of the police complaint
commissioner concerning the conduct of a person who, at the time of the
conduct, was a member of a municipal police department and that conduct
would, if substantiated, constitute misconduct, the police complaint
commissioner may

(a) order an investigation into the conduct of the member or former
member, and

(b) direct that the investigation into the matter be conducted under this
Division by any of the following as investigating officer:

(i) a constable of the municipal police department who has no
connection with the matter and whose rank is equivalent to or higher
than the rank of the member or former member whose conduct is the
subject of the investigation;

(ii) a constable of an external police force who is appointed for the
purpose of this section by a chief constable, a chief officer or the
commissioner, as the case may be, of the external police force;

(iii) a special provincial constable appointed for the purpose of this
section by the minister.

(2) In making an appointment under subsection (1)(b)(iii), the minister must
consider the recommendations, if any, of the police complaint commissioner.

(9) The police complaint commissioner may provide information respecting
an investigation under this section to any persons who, in the police
complaint commissioner’s opinion, have a direct interest in the matter.

(10) In providing information under subsection (9), the police complaint
commissioner may sever any information that must or may be excepted from
disclosure by the head of a public body under Division 2 of Part 2 of the
Freedom of Information and Protection of Privacy Act.

The balance of Division 3 goes on to provide for the multi-stage process |

have mentioned. In Florkow, we set out those stages at paras. 8-11, to which the

reader is referred. We also summarized the process as follows:

The process established by Part Xl for dealing with complaints of police
misconduct encompasses several stages — the investigation of a complaint
by an investigating officer (“10”); the review of the |10’s final investigative
report by a “discipline authority” (“DA”) and, where the DA considers that the
conduct of the police officer (“member”) constitutes misconduct, the
convening of a discipline proceeding; the review of a DA’s ‘no misconduct’
determination by a retired judge (who becomes the DA) where the PCC
considers the first DA’s determination to be “incorrect”; the preparation of a
disposition report by the DA following a discipline proceeding, and his or her
determination of appropriate disciplinary measures; and in certain
circumstances, the arranging of a “review on the record” or a public hearing
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by an “adjudicator” (who is also a retired judge). Where at the end of the
investigative stage or at the end of a disciplinary proceeding, the decision-
maker finds that the conduct complained of does not constitute misconduct,
the Act generally brings the process to an end by stating that the decision is
“final and conclusive” and “not open to question or review by a court of

law”. An exception is made at the end of the investigative stage, however, if
the PCC takes certain measures within the time specified in the Act: see

s. 112(5). [At para. 3.]

[11] At whatever stage the process ends, the “discipline authority” may determine
and apply any of the disciplinary or corrective measures set out in s. 126(1), which
range from dismissal to giving advice to the member (or former member: see

s. 127). The PCC receives a copy of the authority’s conclusion and reasons, and
unless the PCC arranges a public hearing or review on the record, the authority’s

decision is “final and conclusive.” (s. 133(6).)

[12] This court held in Florkow that the PCC did not have a ‘stand-alone’ or
inherent discretion to order a public hearing, as the PCC had had under the previous
legislation. The fact that the 20-day time limitation specified in s. 117(3) had passed
without the PCC'’s having acted to appoint a retired judge to determine whether the
conduct in question ‘appeared to’ constitute misconduct, meant that the PCC lacked
the authority to convene a public hearing: see para. 61. The Court declined to infer
the existence of an inherent jurisdiction that would permit the PCC to bypass the
“very detailed provisions” of Part XI. (See also Bentley v. Police Complaints
Commissioner 2014 BCCA 181.)

Internal Discipline Matters Under Division 6

[13] Division 6 of Part Xl deals with “internal discipline matters”, which s. 76

defines as follows:
“internal discipline matter” means a matter concerning the conduct or
deportment of a member that

(a) is not the subject of an admissible complaint or an investigation under
Division 3, and

(b) does not directly involve or affect the public. [Emphasis added.]
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[14] As mentioned earlier, Division 6 is consists of only three sections. Section
174 sets out the meaning of “internal discipline authority”. Where the conduct of a
chief constable is at issue, the authority is “the chair of the board of the municipal
police department with which the member is employed.” The remaining two sections

of Division 6 state:

175 (1) A chief constable of a municipal police department and the chair of
the board of the municipal police department must establish procedures, not
inconsistent with this Act, for dealing with internal discipline matters and
taking disciplinary or corrective measures in respect of them.

(2) The procedures established under subsection (1) take effect after

(a) a copy of the procedures is filed with the police complaint
commissioner, and

(b) the board of the municipal police department concerned approves the
procedures.

(3) An internal discipline authority, the board and any arbitrator that may be
appointed under the grievance procedure of the collective agreement may
use, but are not restricted by,

(a) Division 2 to determine standards against which the conduct or
deportment of a member may be judged, and

(b) section 126 to determine appropriate discipline in respect of the
matter.

(4) The internal discipline authority must provide the police complaint
commissioner with a copy of

(a) any recommendation on disciplinary or corrective measures arising
from an internal discipline matter, and

(b) the final decision reached by the internal discipline authority, the board
or the arbitrator.

(5) On request of the police complaint commissioner, an internal discipline
authority must provide any additional information or records respecting an
internal discipline matter that are in the possession or control of the municipal
police department concerned.

(6) The internal discipline authority may determine any issue respecting a
member’s competence or suitability to perform police duties that arises in an
internal discipline matter.

176 (1) A chief constable of a municipal police department may delegate to a
deputy chief constable or senior officer of the municipal police department
any of her or his powers or duties as internal discipline authority in a
member’s case under this Division.

(2) A delegation under this section must be in writing, and the chief constable
making the delegation must, as soon as practicable after the delegation is
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made, notify the police complaint commissioner and the member concerned
of that delegation.

[Emphasis added.]

[15] The Internal Discipline Rules of the Victoria Police Department (“VPD”)
contemplate that the “discipline authority” in relation to conduct of a chief constable —
the chair of the employer police board — may order an investigation if he or she
becomes aware there may be “grounds to discipline or dismiss” a member. The
investigation must be carried out by a person of equal or higher rank than the

member.

[16] The Rules include a directive that members may use Internet access at the
VPD only for business purposes, and may access social media on a computer
owned by the Department, only for investigational purposes. Members are also
warned that they have no reasonable expectation of privacy and that “All uses of
social media must meet the ethical standards consistent with the expectations of

[VPD] employees.”
Factual Background

[17] Turning next to the facts of this case, | note that this court has had access to
certain material that is subject to a sealing order made by the court below on
October 21, 2016. The Supreme Court also imposed an interim publication ban with
respect to the names of Officers A and B, which ban is still in force. (See 2016
BCSC 1914 at paras. 39-45.) In the final judgment that is the subject of this appeal,
the chambers judge continued the ban with respect to the identity of Officers A and
B, but left it to the PCC to decide whether information obtained from a search of the
Chief Constable’s Twitter account should be publicly disclosed. In the Court’s words,
“the Commissioner is permitted to conduct the External Investigation to the extent
allowed in these reasons and make what use he needs of those messages in the
course of that investigation, consistent with the Act and the publication ban ordered
herein.” (At para. 120.)
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[18] The respondents Helps and Desjardins are the mayors of Victoria and
Esquimalt respectively, and are co-chairs of the combined Victoria and Esquimalt
Police Board. (The board of each police department is the employer of police
officers, including chief constables: see s. 26(3) of the Act.) In August 2015, the
Mayors received information (from a source that has not been disclosed) that the
Chief Constable had, in the words of the chambers judge, “exchanged Twitter
messages with a police officer (‘Officer A’) who was employed by another police
department, but who was the spouse of a member of the VPD (‘Officer B’) serving
under the petitioner.” (At para. 6.) Mayor Desjardins deposed that she contacted
legal counsel, Ms. McNeil, and instructed her to contact the PCC for “direction and
advice”. Neither of the Mayors had been involved in a matter of this kind and thus,
Mayor Desjardins deposed, they were “very reliant” upon the Office of the Police
Complaint Commissioner. The Mayors arranged for the delivery of copies of the
Twitter messages in question to the PCC'’s office for review on or about August 31,
2015 in preparation for a meeting with him and his staff. Again as deposed by Mayor
Desjardins, the contents, time, date and Twitter “handle” were all apparent on the

face of the messages.

[19] Due to the illness of one participant, the meeting took place by telephone on
the same day with the PCC and his deputy, Mr. Woods. According to Mayor
Desjardins, the PCC had already read the messages; according to the deputy PCC
the messages were read over the phone to him. The focus of the meeting was
whether the matter should proceed as an internal discipline matter or one of breach
of public trust. Evidently, the Mayors believed the former course should be taken.
The PCC agreed to this alternative, subject to two conditions. Major Desjardins

recalls these conditions as follows:

14. The PCC told us that the matter could proceed as an internal
discipline matter if:

a. we first spoke to John Doe [Officer B] and determined whether
he wanted to proceed with the matter as one of internal discipline or
public trust. The PCC advised that if John Doe wanted to proceed with
the matter as a public trust matter, it would proceed as such;
otherwise, | understood the PCC agreed that the matter would
proceed as an internal discipline matter;
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b. we informed the Board in general terms of the allegations and
updated the Board during the course of the matter.

The PCC’s recollection is somewhat more elaborate:

| acceded to the request of counsel for the Co-Chairs to allow this matter,
initially, to proceed in the internal discipline process. My decision was based
on the course of action proposed by counsel for the Co-Chairs, the privacy
interests involved, and the requirement that two preconditions be met by the
Co-Chairs. These conditions could have an impact on the information
available in determining whether the matter should be dealt with through the
internal process or by way of disciplinary breach of public trust. They were as

follows:

Precondition 1 There had to be a full and continuing disclosure of the
allegations and progress of the investigation to the
other Victoria Police Board members.

Precondition 2 There had to be disclosure of the allegations to the

Member [Officer B] serving under the command of
Chief Constable Elsner, and the Co-Chairs should
obtain the Member’s [Officer B’s] informed views as to
whether he wished to initiate a complaint or request a
public trust investigation under the Police Act.

[20] Although the Mayors were “extremely uncomfortable” with the idea of meeting
with Officer B to solicit his views on how the matter should proceed, they did so
immediately. They informed him that there was evidence the Chief Constable “could
be having ‘a relationship’ with [Officer A]”. They did not reveal the contents of the
Twitter messages. Officer B was upset and said he wanted to talk to his wife. Later
the same day, the Mayors met again with him. He said he had spoken with the Chief
Constable about the matter and that he, Officer B, “did not want a public trust
investigation. To the contrary, [Officer B] did not want any investigation at all, citing
the well-being of his family.” The Mayors explained that notwithstanding this
reaction, an investigation had to be held and that they would advise the PCC that he,
Officer B, “did not want the matter to be one of public trust. [Officer B] expressed his
agreement. [Officer B] told us he wanted this matter to remain confidential so that his

family’s privacy was not compromised.”

[21] Counsel for the Mayors passed along the information concerning Officer B’s
wishes and, since they believed the PCC’s second pre-condition had been met, the
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Mayors embarked on an internal investigation under Division 6. They appointed an
independent investigator who was a lawyer experienced in police matters. As noted
by the chambers judge, the investigator later confirmed in her preliminary report that

her mandate had been to investigate two issues:

a) whether the petitioner engaged in an inappropriate relationship with
Officer A; and
b) whether the petitioner improperly used the Victoria Police

Department’s social media account or accounts. [At para. 11.]

The Mayors also held an emergency telephone meeting of the Police Board and
informed them of the allegations against the Chief Constable and the convening of

the internal investigation.

[22] Some weeks later, on October 27, 2015, Mr. Ryan, the chair of the
governance committee of the Board, wrote a somewhat intemperate letter to the
Mayors, with a copy to the PCC. Among other things, he expressed the view that
any investigative report in respect of a discipline matter involving the Chief
Constable must be “promptly provided” to the Board, that the Board should meet in
camera to “comprehensively discuss” the results of any such report, and that the
final decision should be made by the Mayors “only after full consultation with the
Board.” (No particular section of the Act was cited for these propositions, which
would appear to be contrary to s. 174.) The chair sent copies of his letter to the

Police Board members.

[23] Although the PCC was away on vacation, the deputy PCC wrote to counsel

for the Mayors the next day, expressing the PCC’s “concern” that the Police Board
had not been fully informed of the matter. (It may be that he was unaware of the
telephone meeting the Mayors had held with the Board when the investigation was

commenced.) The letter continued:

If the chairs maintain that there is no need to inform the full board, the PCC is
going to revisit his decision. If there is no oversight provided by the board as
contemplated in the legislation, then the PCC feels the public trust
investigation may be required to ensure proper oversight of this very serious
matter. The PCC will be back in the office on Monday next if you wished to
discuss with him personally. [Emphasis added.]
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After further emails between Mr. Woods and counsel for the Mayors, however,
Mr. Woods advised counsel for the Mayors on October 29, 2015 that he had

received word from Mr. Ryan that the issue had been “resolved”.

[24] The chambers judge below inferred from the PCC'’s later order of December
18, 2015 that:

..... the Commissioner was satisfied that the two preconditions were met ...
[Alfter referring to the two preconditions as set out above, he wrote:

The following day our office was advised by counsel for the Co-Chairs
that the remaining Police Board members had been briefed, and that
the affected Member did not wish an investigation. On the
understanding that my two conditions had been satisfied, | supported
the decision to proceed with this matter as an internal discipline
matter. It was my expectation that if the investigation revealed
evidence of conduct that could constitute a disciplinary breach of
public trust, the Co-Chairs would raise the matter with our office.

[At para. 14; emphasis added.]

[25] The independent investigator proceeded to interview relevant witnesses and
on November 16, 2015, provided her “preliminary report” to the Mayors. The

chambers judge below summarized her findings as follows:

In her report, the independent investigator found that the petitioner did not
have a sexual relationship with Officer A, but that he did exchange “tweets”
with her that were sexually charged and that the exchange constituted an
inappropriate relationship.

The independent investigator concluded that it was inappropriate for the
petitioner to have engaged in the Twitter activity during working hours using a
departmental device. She also found that the petitioner’s Twitter account was
not a personal account and was subject to the Victoria Police Department’s
Social Media Policy requiring its use to meet ethical standards consistent with
the expectation of departmental employees. She found that the Twitter
messages sent between the petitioner and Officer A were clearly
inappropriate and did not meet the required ethical standards.

The independent investigator also found that the petitioner’s conduct fell
below the standard expected of a chief constable and was potentially
damaging to the reputation of the Victoria Police Department, the petitioner’s
reputation and to his credibility as a leader of the force, as well as damaging
to a long-term employee of the force under his command. She concluded that
the petitioner’s conduct constituted misconduct within the meaning of the Act
and amounted to discreditable conduct within the meaning of Part 11,
Division 2 (Misconduct) of the Act, in that it would be likely to bring discredit
on the department. [At paras. 15-17; emphasis added.]
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[26] The investigator also found in her report that the Chief Constable had finally
realized there could be “serious consequences” to the “activity” and had broken off
communications with Officer A and “defriended” her in late June (the month in which
the direct Twitter communications had become of a personal nature.) As well, the
investigator confirmed that Officer A had refused to be interviewed, but that Officer B
had been interviewed. He had told the investigator he understood from both his wife
and the Chief Constable that “no inappropriate communication or contact of any sort”
had taken place between them. The investigator found that the Chief Constable had

not fully informed Officer B about what had occurred.

[27] The Mayors provided the Chief Constable with a copy of the report.
Subsequently they received the written submissions of counsel on his behalf. After

considering same, the Mayors made their final decision. Mayor Desjardins deposed:

29. ... As the Discipline Authority we (not the Board) decided that we
would accept the findings of the independent investigator. We determined
that the conduct of Chief Elsner was discreditable conduct which fell below
the ethical standard expected of a police chief, was potentially damaging to
John Doe and, more generally, was potentially damaging to the reputation of
the VicPD and to the reputation and credibility of Chief Elsner himself as a
leader of the VicPD and its disciplinary authority. We were of the view that the
impugned conduct, while worthy of discipline, was at the low end of the scale
and we decided, with the benefit of information from our counsel who had
reviewed similar disciplinary issues, that an appropriate censure for the
conduct in issue was a written letter of reprimand to be placed on the
Petitioner’s personnel file. [Emphasis added.]

[28] The Mayors met with the Chief Constable on the morning of December 4,
2015 to inform him of their proposed letter of discipline. He accepted the proposed
discipline, although expressing “dissatisfaction” with the investigator’s report. He told
the Mayors he had been in touch with Officer B “with a view to repairing their
relationship going forward”, as a result of which advice the Mayors amended their
letter of reprimand slightly to reflect that fact’. As far as the Mayors were concerned,

this was the “final determination” of the matter.

"1 do not regard this change to make the letter more accurate as meaning that the Mayors and Chief
Constable reached a “negotiated settlement”, or that the contents of the (final) letter were “uncertain”,
as counsel for the PCC asserted in this court.
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[29] According to affidavit evidence filed on behalf of the Chief Constable, he
disagreed with many of the findings and conclusions contained in the investigator’s
report, which he described as “fundamentally flawed,” and he asserted that the
Twitter exchange had been accessed illegally by persons unknown. But, since he
was assured the report would not be released to the public and he wanted to “get on
with my work”, he says he decided to accept the Mayors’ decision. He instructed his

lawyer not to apply for judicial review or otherwise appeal the decision.
The PCC’s Order

[30] The matter, however, was not over. On December 4, as a result of media
inquiries, the PCC asked the Mayors about the status of the investigation. They told
him it had been completed and that they had decided a letter of reprimand was to be
placed on the Chief Constable’s record. The PCC asked for all records relating to
the investigation (relying on s. 175(5) of the Act) and a copy of the letter of

reprimand.

[31] Two days later, the Chief Constable received a call from the Vancouver Sun
asking for his comments on the report that he was “having an affair with a member
of another police department”. He later met with media personnel and gave his
version of the circumstances surrounding his exchange of Twitter messages with
Officer A and of the results of the disciplinary investigation. He said he had spoken
to Officer B, who “had wanted to know if there was an inappropriate relationship and

| had assured him there had not been”.

[32] On December 9, 2015, the Victoria City Police Union issued a public
statement to the effect that based on the Chief Constable’s conduct, which had been
found to be improper, the Union had “no confidence” in his ability to lead the
Department. The Union wrote to the PCC requesting “an independent Public Trust

investigation into these matters.”

[33] On December 18, 2015, the PCC ordered two external investigations into
Chief Constable Elsner’s conduct under s. 93 of the Act (reproduced above at para.
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9). One of the investigations is irrelevant to this appeal. With respect to this matter,
his order, which he chose to make public under s. 95(2), provides a lengthy
explanation for, inter alia, the change from his position in October that an internal
disciplinary process would be appropriate, to the position that an external inquiry
was now necessary. In the text of the order, the PCC recalled, for example, the

telephone meeting with the Mayors and their counsel on August 31, 2015:

... our meeting took place by teleconference, in which some additional
information was provided. At this point, the available information was limited;
there is no information available at that time as to the ownership, operations
and privacy related to the social media account. There was no information
with respect to whether the [Twitter] communications took place while [the
Chief Constable was] on duty or off duty, and whether any municipal police
equipment was used to facilitate the communications. These considerations
were relevant to determining whether this matter involved a disciplinary
breach of public trust and whether it should be dealt with under the public
trust process under the Act. [Emphasis added.]

The PCC described his role with respect to internal disciplinary proceedings as

follows:

It is an after-the- fact role, and in this respect, it may be distinguished from
the way public-trust matters are handled. In the public-trust process, our
office has the jurisdiction to provide active oversight of the investigation and
to request any and all information as it becomes available. In contrast, in the
internal discipline process, the request for the investigation report, and all
additional information or records, can only be made by our office at the
conclusion of the internal discipline process, unless voluntarily provided or
disclosed by the co-chairs at an earlier time. [Emphasis added.]

[34] The PCC also suggested that “best practices” had not been followed in the

investigation:

In my view, based on the information and course of action provided by
counsel for the Co-Chairs at the outset, this matter involved serious
allegations. It involved an obvious potential for conflicting and controversial
evidence amongst the witnesses and parties. It was my expectation that, at a
minimum, all interviews would be audio recorded. Instead, | learned
afterward, all the witness interviews were documented by handwritten notes
made by the interviewer, and constituted summaries of the evidence.
Furthermore, there was no opportunity provided to the witnesses to review
the summaries of their interviews and raise any issues, nor a requirement for
them to sign a document attesting to the accuracy of their evidence.
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My review also revealed that a number of obvious investigative avenues were
not explored, some of which could have provided important corroborating
and/or contradictory evidence. One material witness refused to cooperate
with the investigation or participate in an interview. In my view, there were
procedural options available that could have been explored to obtain the
cooperation of this witness. The effect of the non-participation of an important
witness was to leave an evidentiary gap on one side of the ledger, with the
result that the accounts of other withnesses may have achieved a greater
influence than had this evidence been available in the investigative process.
[Emphasis added.]

[35] As well, the PCC said it appeared the Chief Constable had not been fully
compliant during the internal investigation with the directions of the investigator

(a) not to “speak to witnesses related to the investigation” (he had apologized to
some witnesses for putting them in a difficult positon); and (b) to tell Officer B all that
had happened between the Chief Constable and Officer A (the PCC suggested the
Chief Constable had provided “false information” to Officer B). Further, the PCC
asserted the Chief Constable had not been completely honest in answering the
investigator’s questions about what he had told Officer B. (Counsel before us likened

these three allegations to charges of obstruction of justice.)

[36] Addressing his change of mind directly, the PCC stated:

... while | appreciate that | was previously inclined to the view that the matter
might be properly addressed through the internal disciplinary process, as this
outline makes plain, the conditions sought for that approach were not met.
Moreover, the facts of the case have changed significantly, and the
information available now is different both in quantity and in character.
Because section 93(1) of the Police Act speaks to the information that comes
to my attention “at any time”, | see it as not only appropriate, but necessary
that | act based on my present understanding and view of the matter.
[Emphasis added.]

Elsewhere in the order, the PCC emphasized his “oversight role” and the “processes
in place... intended to maintain public confidence in the investigation of misconduct
and the administration of the police disciplinary process. More broadly, this office is
charged with an overarching public duty of ensuring the integrity of the police

disciplinary process and fostering public confidence in this process.”
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[37] The order advanced five allegations of conduct that, the PCC stated, would
constitute misconduct (as defined in the Act) if substantiated. They were the original
‘charges’ that had been investigated by the Mayors and the three new ‘obstruction’

charges:

1. Discreditable Conduct pursuant to section 77(3)(h) of the Police Act which
is, when on or off duty, conducting oneself in a manner that the member
knows, or ought to know, would be likely to bring discredit on the municipal
police department: That Chief Constable Elsner did engage in conduct with
the spouse of a member under his command which constituted a conflict of
interest and/or a breach of trust, in circumstances in which he knew, or ought
to have known, would likely bring discredit to the Victoria Police Department.

2. Discreditable Conduct pursuant to section 77(3)(h) of the Police Act
which is, when on or off duty, conducting oneself in a manner that the
member knows, or ought to know, would be likely to bring discredit on
the municipal police department: That Chief Constable Elsner did
provide misleading information to a member under his command, in
circumstances in which he knew, or ought to have known, would likely
bring discredit to the Victoria Police Department.

3. Discreditable Conduct pursuant to section 77(3)(h) of the Police Act which
is, when on or off duty, conducting oneself in a manner that the member
knows, or ought to know, would be likely to bring discredit on the municipal
police department: That Chief Constable Elsner did provide misleading
information to an investigator in circumstances in which he knew, or ought to
have known, would likely bring discredit to the Victoria Police Department.

4. Discreditable Conduct pursuant to section 77(3)(h) of the Police Act
which is, when on or off duty, conducting oneself in a manner that the
member knows, or ought to know, would be likely to bring discredit on
the municipal police department: That Chief Constable Elsner did
contact witnesses during the course of an internal investigation, which
he was the subject of, contrary to the direction of the independent
investigator and in circumstances which he knew, or ought to have
known, would likely bring discredit to the Victoria Police Department.

5. Inappropriate Use of Department Equipment and/or Facilities
pursuant to section 77(3)(c)(iv) of the Police Act: That Chief Constable
Elsner did use police equipment and/or facilities of the Victoria Police
Department for purposes unrelated to his duties as a member.

[38] The PCC appointed a retired judge as the discipline authority in respect of the
proposed external investigation. His order was silent as to whether the internal
investigation was to be considered somehow nullified or whether Mayors’ letter of
reprimand was to be suspended pending the further investigation.
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Judicial Review

[39] On March 14, 2016, the Chief Constable petitioned the Supreme Court of
British Columbia for an order quashing the PCC’s order. The petition was heard in
November 2016, by which time the Chief Constable had resigned from the police

force.
The Chambers Judge’s Decision on Review

[40] In his reasons (indexed as 2017 BCSC 605), the chambers judge below
briefly summarized the facts before him and generally outlined the three “streams” in
the Act for the processing of complaints. After noting the definition of “internal

discipline matter”, he observed:

Public trust complaints involve conduct which directly involves or affects
members of the public and are dealt with under s. 77 of the Act. Arguably,
Officer A could be considered as a member of the public, but the Mayors and
the Commissioner all appear to have initially accepted that the matter should
be dealt with as a matter of internal discipline. [At para. 27.]

[41] The judge noted that Mr. Elsner had sought various forms of relief in his
amended petition, but had advanced a narrower list of issues through counsel at the
hearing. In a footnote, he had also said he would not advance issues raised in the
pleading relating to the search of his electronic records and devices or issues
relating to the appointment of the external investigator. (At para. 33.) In the result,

counsel for Mr. Elsner confined himself in the court below to the following assertions:

a) the Commissioner has no authority to initiate an external investigation
in relation to matters that have been resolved through an internal
discipline process; and

b) the Commissioner is estopped from commencing his external
investigation, based on promissory or issue estoppel, or abuse of
process.

[42] The chambers judge began his discussion of the issues by listing the
information that had been available to the PCC and which formed the “record” for
purposes of this judicial review. These records are listed at para. 40 of his reasons.

In addition there was “the planned course of action by the Mayors to proceed by way
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of internal investigation on or about September 8, 2015” and the fact that Officer B
preferred this course. The judge also noted that the PCC had not been provided with
the independent investigator’s preliminary report until about December 4, 2015. (As

far as | can determine, his office did not request it until then.)

[43] With respect to the PCC'’s jurisdiction to order an external investigation, the
chambers judge observed that since the PCC’s order had been made under the
authority of s. 93, it was necessary to interpret that section. He noted the definitions
of “misconduct” in s. 77 and “internal discipline matter” in s. 76, observing that there

was no “mutual exclusivity” between the two kinds of conduct. (At para. 47.)

[44] On the topic of standard of review, the judge reviewed Dunsmuir v. New
Brunswick 2008 SCC 9. Mr. Elsner argued that according to para. 62 of Dunsmuir,
courts should first decide whether the jurisprudence has already settled the
applicable standard of review for a particular category of question “in a satisfactory
manner”. In his submission, this court had in Florkow and Bentley identified the

standard of correctness as applicable to the PCC’s decision to order a hearing.

[45] The Attorney General responded that this court’s decision in Florkow had
been “overtaken by subsequent developments in the law”, in particular by the
Supreme Court of Canada’s decisions in Atco Gas and Pipelines Ltd. v. Alberta
(Utilities Commission) 2015 SCC 45 at para. 27; Canadian Broadcasting Corp. v.
Sodrac 2003 Inc. 2015 SCC 57 at para. 39; and Edmonton (City) v. Edmonton East
(Capilano) Shopping Centres Ltd. 2016 SCC 47 at para. 26. In each of these cases,
the Court had concluded that the matters raised were not ‘true’ questions of
jurisdiction. The chambers judge acknowledged that this court had referred in
Florkow to Alberta (Information and Privacy Commissioner) v. Alberta Teachers’

Association 2011 SCC 61, where Mr. Justice Cromwell had observed:

Recast to side-step the language of “jurisdiction” or “vires”, these two cases
demonstrate that there are provisions in home statutes that tribunals must
interpret correctly.

The point is this. The proposition that provisions of a “home statute” are
generally reviewable on a reasonableness standard does not trump a more
thorough examination of legislative intent when a plausible argument is
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advanced that a tribunal must interpret a particular provision correctly. In
other words, saying that such provisions in “home” statutes are “exceptional”
is not an answer to a plausible argument that a particular provision falls
outside the “presumption” of reasonableness review and into the
“exceptional” category of correctness review. Nor does it assist in determining
by what means the “presumption” may be rebutted. [At paras. 98-9.]

[46] The chambers judge considered himself bound by Florkow and Bentley, both
of which had in his analysis concluded that the PCC'’s jurisdiction to order
investigations after the completion of earlier investigations under the Act, was to be
reviewed on the correctness standard. (At para. 63.) Nevertheless, he also
considered whether the question before him was a “true question of jurisdiction”, in
which case the presumption of reasonableness imposed by the Supreme Court of
Canada in cases such as Edmonton (City) would be rebutted. On this point, the PCC
asserted that he was entitled to deference in interpreting the scope of his authority
under Part X| and that his decision should therefore be reviewed on the standard of
reasonableness. Mr. Elsner on the other hand characterized the question before the
Court as whether the PCC had had the “authority” (a less charged word than
“jurisdiction”) to institute the external investigation. In his submission, this question

was one of true jurisdiction to be reviewed on a correctness standard.

[47] Having stated the parties’ positions, the chambers judge concluded, without

further discussion, that:

Here, the question before me is whether under the Act, in particular given the
wording of s. 93, it was within the scope of the Commissioner’s authority to
issue the Order for External Investigation following the completed internal
discipline process. As in Florkow, this question does not relate to the way in
which the Commissioner should undertake his investigation; rather, this is a
matter of whether he had the authority in the first place to issue the Order for
External Investigation.

For these reasons, | am satisfied that the issue in this case is a true question
of jurisdiction and should be reviewed applying a correctness lens. [At paras.
70-1; emphasis added.]

[48] Under the heading “Application of the Correctness Standard” the chambers
judge noted Mr. Elsner’s contention that because the key allegations to be

considered in the external review had already proceeded through the internal
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discipline process, the PCC had “no remaining jurisdiction” to order an external
investigation of those allegations. As for s. 93(1) of the Act, the petitioner submitted
that the phrase “at any time” referred to the time at which the relevant information
came to the attention of the PCC. It did not, as the PCC argued, confer an “express
and broad authority to independently order an investigation whenever he receives
information that an officer has potentially misconducted himself or herself in a matter
that would constitute a disciplinary breach of trust.” (At para. 74.) Counsel for the
Mayors also argued that if the PCC could undertake an external investigation into
matters already determined in an internal discipline review, matters that had been
investigated would never be finalized and could be open to external investigation
indefinitely. This would not be consistent with two of the goals of Part XI, namely

finality and efficiency.

[49] For his part, the PCC contended that:

... given the scheme and object of Part Il of the Act, the broad wording of

s. 93, and the exercise of discretion by the [PCC] that may be involved in
determining what constitutes an “internal discipline matter”, it is a reasonable
interpretation of s. 93 that the [PCC] may use the power to order an external
investigation further to a completed Division 6 process — for example, to
address new information that has come to light about alleged misconduct or
to remedy deficiencies in the prior Division 6 process.

[The PCC] contends that his oversight responsibilities would be rendered
meaningless if he was unable to commence a public trust investigation where
he is of the view that an internal investigation was somehow deficient. [At
paras. 75—6; emphasis added.]

[50] Citing the “modern approach” to statutory interpretation (see Bell ExpressVu
Limited Partnership v. Rex 2002 SCC 42 at para. 26), the chambers judge noted that
in addition to allowing the investigation under Division 3 to proceed in the absence of
a complaint, s. 93 “may arguably serve” as a way in which the Commissioner may
exercise ex post facto oversight and remedial power in relation to an internal
discipline process under Division 6. The judge said he was prepared to assume for
purposes of argument that the PCC was “not powerless” to take further steps when

“‘information, obtained by him via his internal discipline production powers, reviews
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conduct which, if substantiated, could constitute a disciplinary breach of trust.” (At

para. 81.)

[51] In this case, new information allegedly obtained by the PCC under s. 175(5)
had legitimately raised conduct concerns that had not been directly investigated or
dealt with by the Mayors. In particular, although the investigator under Division 6 had
commented on the allegations that Mr. Elsner had provided misleading information
to her and to Officer B and had misconducted himself by contacting potential
witnesses in the investigation, those allegations had not been a part of the internal
discipline proceeding and therefore did not form the basis for disciplinary action
under Division 6. The judge concluded that the PCC had been “entitled” to order an

external investigation into Mr. Elsner’s activities, “but only to the extent that the

internal investigation and decision by the Mayors did not address the issues that the

[PCC] has set out for the External Investigation.” (At para. 84; my emphasis.)

Abuse of Process

[52] The chambers judge next turned to the petitioner’s submission that even if the
Act conferred the authority on the PCC to commence a public trust investigation in
connection with a matter that had already been determined through the internal
discipline process, he was estopped from doing so by promissory estoppel, issue
estoppel or abuse of process. Promissory estoppel and issue estoppel were found
not to be applicable; that conclusion is not challenged. Abuse of process is of course
a wider doctrine and not subject to the technical constraints of finality and mutuality

that apply to res judicata and other forms of estoppel.

[53] Counsel argued that it was in the interests of justice to apply abuse of
process, given the “comprehensive nature” of the internal investigation and the Chief
Constable’s claim that he had been persuaded to “accept” the findings made by the
Mayors on the understanding that the matter would then be concluded. (I note here
that the Mayors did not, in law, require his ‘consent’ to the investigator’s report or his

‘acceptance’ of their recommendation. Nevertheless, it had been open to him to
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seek judicial review of the Mayors’ decision — a right that was not subject to any time
limitation: see s. 11 of the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241.)

[54] The chambers judge cited Toronto (City) v. CUPE Local 79, 2003 SCC 63 for
the proposition that abuse of process may apply in the administrative law context

where re-litigation (or in this case, re-investigation) is “unfair to the point [of being]

L1

contrary to the interests of justice”, “oppressive or vexatious” or “violates the
fundamental principles of justice underlying the community’s sense of fair play and
decency’. (See paras. 35-58 of Toronto (City).) He also quoted para. 37 of Toronto
(City), where the majority approved the comments of Goudge J.A. in Canam
Enterprises Inc. v. Coles (2000) 51 O.R. (3d) 481 (C.A.) that:

The doctrine of abuse of process engages the inherent power of the court to
prevent the misuse of its procedure, in a way that would be manifestly unfair
to a party to the litigation before it or would in some other way bring the
administration of justice into disrepute. It is a flexible doctrine unencumbered
by the specific requirements of concepts such as issue estoppel. See House
of Spring Gardens Ltd. v. Waite, [1990] 3 W.L.R. 347 at p. 358, [1990] 2 All
E.R. 990 (C.A.).

One circumstance in which abuse of process has been applied is where the
litigation before the court is found to be in essence an attempt to relitigate a
claim which the court has already determined. [At para. 55—6 of Canam;
emphasis by underlining added.]

The majority in Toronto (City) went on to observe that abuse of process has been
applied where allowing the re-litigation to proceed would violate principles such as
judicial economy, consistency, finality and the integrity of the administration of

justice. (At para. 37.)

[55] The chambers judge then concluded that the doctrine applied to the first and

fifth allegations of misconduct set out in the PCC’s order. In his analysis:

In my view as the first and fifth allegations that are the subject of the
impugned External Investigation were disposed of by the Mayors in a process
that was acceded to by the Commissioner, the doctrine of abuse of process
discussed in Toronto (City), estops the Commissioner from ordering an
external investigation into those allegations. | therefore quash that part of the
Order for External Investigation issued December 18, 2015 by the
Commissioner.
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| find, however, that the Commissioner is not estopped from ordering an
external investigation into the remaining three allegations that are the subject
of the impugned External Investigation. [At paras. 110—1; emphasis added.]

[56] In the result, the Court quashed the PCC’s order dated December 18, 2015

for an external investigation, insofar as it related to the following allegations of

misconduct:
a) whether the petitioner committed discreditable conduct by exchanging
messages with the spouse of a member under his command; and
b) whether the petitioner used Victoria Police Department property or
devices to exchange the messages set out in para. 1(a) and if so,
whether he did so while on duty.
On Appeal

[57] The PCC appeals the chambers judge’s order on the following two grounds:

1. The Court identified and applied the wrong standard of review to the
PCC’s section 93 decision; and

2. The Court incorrectly applied administrative law abuse of process
principles and in any event further erred in principle by failing to
address the factors for and against the exercise of the Court’s
discretion.

[58] Inthe PCC’s submission, the standard of review applicable to the
interpretation and application of s. 93 of the Act is one of reasonableness rather than
correctness, and s. 93 may be reasonably interpreted to “permit the PCC to
independently order an external investigation whenever he receives information
about conduct which, if substantiated, would constitute a disciplinary breach of trust.
A disciplinary breach of trust is not, by definition, an internal discipline matter.”

Ms. Lovett on behalf of the PCC acknowledged that the chambers judge’s
application of abuse of process was entirely separate from this first ground. Thus in
order to succeed in this court, the PCC must show that both basic conclusions of the

chambers judge were erroneous.

[59] Mr. Elsner was not represented and did not appear at the hearing of this
appeal, and neither of the respondents addressed the question of abuse of process

in their factums. However, it was not suggested that the argument has been
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abandoned or that we should not address the PCC’s second ground of appeal in the

usual way.
Analysis
Preliminary Matters

[60] Itis obvious that the role of the PCC under Part Xl is different from that of
most administrative tribunals. As we have seen, the PCC acts as a ‘gatekeeper’ in
ensuring civilian oversight of police complaints. The PCC does not adjudicate
complaints on their merits, although his or her view of the results of investigations
undertaken under Division 3 dictates in some instances whether further investigation
or review will be required. (See Florkow at para. 8.) The PCC’s role is more
executive or prosecutorial in nature — deciding whether complaints are admissible,
whether investigations should be ordered, to what stage the processes should be
pursued, and who should be appointed as “authorities” and “adjudicators” under the
Act. It is for those appointees to address the merits of the complaints and to give
their reasons therefor, which are protected by “final and binding” privative clauses in
Division 3. Nevertheless, in his December order, the PCC did provide a lengthy

explanation of why he had invoked s. 93 in this case.

[61] In Ontario (Energy Board) v. Ontario Power Generation Inc. 2015 SCC 44,

the Court said this about a similar tribunal:

The mandate of the Board, and similarly situated regulatory tribunals, sets
them apart from those tribunals whose function it is to adjudicate individual
conflicts between two or more parties. For tribunals tasked with this latter
responsibility, “the importance of fairness, real and perceived, weighs more
heavily” against tribunal standing: Henthorne v. British Columbia Ferry
Services Inc., 2011 BCCA 476, 344 D.L.R. (4th) 292, at para. 42. [At para.
56.]

From this the PCC submits that where, as here, the tribunal has an investigative
role, impartiality and fairness concerns are “muted” — an argument supported by the
cases discussed at paras. 72—89 of Kyle v. Stewart 2017 BCSC 522. Nevertheless,
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a “general duty to be fair” still exists in situations such as this: Nicholson v.
Haldimand Norfold (Regional) Police Commissioners [1979] 1 S.C.R. 311 at 324.

[62] The issue of the PCC’s standing was not discussed by the court below, and
was touched upon only briefly by counsel in their written arguments in this court. The
PCC again cited Ontario (Energy Board), in which the Court confirmed that judges
have a discretion to permit administrative tribunals to appear in court in connection

with the judicial review of their decisions. In the Court’s analysis:
Several considerations argue in favour of a discretionary approach. Notably,
because of their expertise and familiarity with the relevant administrative
scheme, tribunals may in many cases be well positioned to help the reviewing
court reach a just outcome. For example, a tribunal may be able to explain
how one interpretation of a statutory provision might impact other provisions
within the regulatory scheme, or to the factual and legal realities of the

specialized field in which they work. Submissions of this type may be harder
for other parties to present.

Some cases might arise in which there is simply no other party to stand in
opposition to the party challenging the tribunal decision. Our judicial review
processes are designed to function best when both sides of a dispute are
argued vigorously before the reviewing court. In a situation where no other
well-informed party stands opposed, the presence of a tribunal as an
adversarial party may help the court ensure it has heard the best of both
sides of a dispute. [At paras. 53—4.]

[63] In support of his participation, the PCC emphasizes that unless he had
opposed the petition, aspects of the application for judicial review would have gone
unopposed. In this case, however, the Attorney General of the Province also
appeared and made arguments very similar to those of the PCC on standard of

review and the interpretation of s. 93. It is not clear why this was thought necessary.

[64] For their part, the Mayors adverted briefly to Lowe v. Diebolt 2014 BCCA 280.
That case was decided against the PCC on the basis of delay, making it
unnecessary for this court to reach a decision on the question of standing. The Court
did note, however, that the arguments raised by the PCC had been directed at the
substantive correctness of the conclusions of a retired judge under Part Xl, had
taken an adversarial approach to the member, and had thus raised concerns

regarding the PCC’s neutrality in complaint proceedings. (At para. 74.)
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[65] In my view, some similar concerns regarding neutrality arise in this case.
However, the Mayors did not contend that the appeal should be quashed due to lack
of standing, and given the nature of the case, it is likely preferable to decide the

appeal on its merits.
Standard of Review

[66] | turn, then, to the ever-present question of standard of review. The chambers
judge below took the view that he was bound by this court’s decisions in Florkow
and Bentley to apply the standard of correctness to the question of whether the PCC
had the “jurisdiction to commence a public trust investigation.” (At para. 42.) On this

point, the judge followed the direction given in Dunsmuir that:

... the process of judicial review involves two steps. First, courts ascertain
whether the jurisprudence has already determined in a satisfactory manner
the degree of defence to be accorded with regard to a particular category of
question. Second, where the first inquiry proves unfruitful, courts must
proceed to an analysis of the factors making it possible to identify the proper
standard of review. [At para. 62.]

The judge also considered, at paras. 64—71, whether the question before him was a
“true question of jurisdiction in its own right” and concluded that it was, with the
result that the question should be reviewed “applying a correctness lens.” (At para.
71.)

[67] It will be recalled that in Florkow, this court acknowledged that in Alberta
Teachers, a majority of the Supreme Court of Canada had suggested that “the time
may have come” to reconsider whether the “category of true questions of jurisdiction
exists and is necessary to identifying the appropriate standard of review”. The
majority went on to suggest that in ‘unexceptional’ situations, the interpretation by a
tribunal of its own statute should be presumed to be a question of statutory
interpretation subject to deference on judicial review. (At para. 34, quoted in Florkow
at para. 34.) Accordingly, this court in Florkow applied both the correctness and
reasonableness standards in ruling that the PCC could not ‘leapfrog’ or “override”
various statutory conditions in Division 3 (including a time limitation) to order a public

hearing at the time and in the circumstances he had. (See paras. 54-5.)
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[68] This case is somewhat different from Florkow, however. The PCC was there
asserting an “inherent” authority to direct a public hearing, rather than relying on a
statutory provision. In the case at bar, the PCC relies on s. 93 (quoted above at
para. 9), which on its face permits him to order an investigation “at any time
information comes to his attention that would, if substantiated, constitute
misconduct”, and “regardless of whether a complaint is made”. While | remain of the
view that the question of whether an inherent discretion or jurisdiction exists is
clearly (if not axiomatically) one of jurisdiction, it seems just as clear that the central
issue in the case at bar is one of statutory interpretation. (See Edmonton (City) at
para. 33; Quebec (Attorney General) v. Guerin 2017 SCC 42 at para. 34; Atco Gas
and Pipelines Ltd. at para. 28.) | see no reason why what is now the general rule, or
presumption, that a tribunal’s interpretation of its home statute is to be reviewed on a
standard of reasonableness, should not apply in this case. On this point, then, |

disagree respectfully with the chambers judge’s conclusion to the contrary.
Reasonableness and Reasons

[69] The next question is whether s. 93, reasonably interpreted, could be invoked
in respect of alleged misconduct after an internal investigation into the same conduct
has been concluded. The chambers judge below, applying a standard of

correctness, did not answer this question directly, but stated:

In addition to allowing the Division 3 process to be set in motion in the
absence of a complaint, in appropriate circumstances s. 93 may arguably
serve as a mechanism for the Commissioner to exercise ex post facto
oversight and remedial power in relation to an investigation and discipline
process that has proceeded at first instance under Part 11, Division 6 of the
Act.

| am prepared to assume for the purposes of this argument that the
Commissioner is not powerless to take any further steps when information,
obtained by him via his internal discipline production powers, reveals conduct
which, if substantiated, could constitute a disciplinary breach of trust.

[At paras. 80—1; emphasis added.]

It may be that his finding of abuse of process implies that he viewed the PCC'’s

position as unreasonable. In any event, having found that the chambers judge
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applied the incorrect standard, this court must determine whether the PCC’s

interpretation of s. 93 meets the deferential standard.

[70] I begin with the much-quoted passage from Dunsmuir concerning the

standard of reasonableness and what underlies it:

Tribunals have a margin of appreciation with the range of acceptable and
rational solutions. A court conducting a review for reasonableness inquires
into the qualities that make a decision reasonable, referring both to the
process of articulating the reasons and to outcomes. In judicial review,
reasonableness is concerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process. But it is
also concerned with whether the decision falls within a range of possible,
acceptable outcomes which are defensible in respect of the facts and law.

... deference imports respect for the decision-making process of adjudicative
bodies with regard to both the facts and the law. [At paras. 47-8; emphasis
added.]

[71] In N.L.N.U. v. Newfoundland & Labrador (Treasury Board), 2011 SCC 62,
Abella J. for the Court cited with approval an article by Professor Dyzenhaus, “The
Politics of Deference: Judicial Review and Democracy”, in Michael Taggart, ed., The
Province of Administrative Law (1997) 279. Professor Dyzenhaus had explained

how reasonableness applies to the reasons of administrative tribunals as follows:

“Reasonable” means here that the reasons do in fact or in principle support
the conclusion reached. That is, even if the reasons in fact given do not seem
wholly adequate to support the decision, the court must first seek to
supplement them before it seeks to subvert them. For if it is right that among
the reasons for deference are the appointment of the tribunal and not the
court as the front line adjudicator, the tribunal’s proximity to the dispute, its
expertise, etc., then it is also the case that its decision should be presumed to
be correct even if its reasons are in some respects defective. [Quoted at
para. 12 of N.L.N.U.; emphasis added.]

Abella J. then continued:

This, | think, is the context for understanding what the Court meant in
Dunsmuir when it called for “justification, transparency and intelligibility”. To
me, it represents a respectful appreciation that a wide range of specialized
decision-makers routinely render decisions in their respective spheres of
expertise, using concepts and language often unique to their areas and
rendering decisions that are often counter-intuitive to a generalist. That was
the basis for this Court’s new direction in Canadian Union of Public
Employees, Local 963 v. New Brunswick Liquor Corp., [1979] 2 S.C.R. 227,
where Dickson J. urged restraint in assessing the decisions of specialized
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administrative tribunals. This decision oriented the Court towards granting
greater deference to tribunals, shown in Dunsmuir’s conclusion that tribunals
should “have a margin of appreciation within the range of acceptable and
rational solutions” (para. 47).

Read as a whole, | do not see Dunsmuir as standing for the proposition that
the “adequacy” of reasons is a stand-alone basis for quashing a decision, or
as advocating that a reviewing court undertake two discrete analyses -- one
for the reasons and a separate one for the result (Donald J. M. Brown and
John M. Evans, Judicial Review of Administrative Action in Canada (loose-
leaf), at s. 12:5330 and 12:5510). It is a more organic exercise -- the reasons
must be read together with the outcome and serve the purpose of showing
whether the result falls within a range of possible outcomes. This, it seems to
me, is what the Court was saying in Dunsmuir when it told reviewing courts to
look at “the qualities that make a decision reasonable, referring both to the
process of articulating the reasons and to outcomes” (para. 47).

In assessing whether the decision is reasonable in light of the outcome and
the reasons, courts must show “respect for the decision-making process of
adjudicative bodies with regard to both the facts and the law” (Dunsmuir, at
para. 48). This means that courts should not substitute their own reasons, but
they may, if they find it necessary, look to the record for the purpose of
assessing the reasonableness of the outcome.

Reasons may not include all the arguments, statutory provisions,
jurisprudence or other details the reviewing judge would have preferred, but
that does not impugn the validity of either the reasons or the result under a
reasonableness analysis. A decision-maker is not required to make an
explicit finding on each constituent element, however subordinate, leading to
its final conclusion (Service Employees’ International Union, Local No. 333 v.
Nipawin District Staff Nurses Assn., [1975] 1 S.C.R. 382, at p. 391). In other
words, if the reasons allow the reviewing court to understand why the tribunal
made its decision and permit it to determine whether the conclusion is within
the range of acceptable outcomes, the Dunsmuir criteria are met.

[At paras. 13—16; emphasis added.]

See also Agraira v. Canada (Minister of Public Safety and Emergency
Preparedness) 2013 SCC 36 at paras. 52—3; and Construction Labour Relations
Association (Alberta) v. Driver Iron Inc. 2012 SCC 65 at para. 3.

[72] More recent decisions of the Supreme Court of Canada have debated the role
of reasons in articulating the decision-maker’s “outcome”. In Canada (Attorney
General) v. Igloo Vikski Inc. 2016 SCC 38, Brown J. stated that the tribunal’s
reasoning must exhibit “justification, transparency and intelligibility within the

decision-making process” and that the “substantive outcome and the reasons,

considered together, must serve the purpose of showing whether the result falls
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within a range of possible outcomes.” (At para. 18; my emphasis.) Cété J. in dissent
cautioned that an “indefensible process of reasoning cannot be saved by the mere

fact that the outcome itself may be, in the end, an available one.” (At para. 56.)

[73] In Williams Lake Indian Band v. Canada (Aboriginal Affairs and Northern
Development) 2018 SCC 4, Wagner J. (as he then was) observed:

These components of the Tribunal’s reasoning formed one part of its
justification for validating the band’s claim under s. 14(1)(b). In my view, its
decision as a whole is the appropriate frame of reference for considering “the
existence of justification, transparency and intelligibility within the decision-
making process”: Dunsmuir, at para. 47. Meeting those criteria did not require
the Tribunal to make an explicit finding on each constituent element or to
provide all of the detail that a reviewing court would have preferred. In light of
the nature of the process and the materials and submissions before it, the
Tribunal’'s reasons adequately explain the bases of its decision that the band
had made out valid grounds for a specific claim based on events in the
Colony prior to Confederation. Though sparse on the issue of s. 14(2), the
reasons taken as a whole, provide a reviewing court with an adequate
account of why that decision was made that serves the purpose of showing
whether the result falls within a range of possible outcomes. [At para. 107;
emphasis added.]

[74] In Delta Air Lines v. Lukacs 2018 SCC 2, Chief Justice McLachlin for the
majority found that a decision of the Canadian Transportation Agency did not meet
the standard of reasonableness. In response to the argument that the Court should
“supplement” the Agency’s reasons to uphold the decision as reasonable, the Chief

Justice observed:

... while a reviewing court may supplement the reasons given in support of an
administrative decision, it cannot ignore or replace the reasons actually
provided. Additional reasons must supplement and not supplant the analysis
of the administrative body. [At para. 24; emphasis added.]

Application to this Case

[75] The Mayors’ main argument in this court was not so much a challenge of the
PCC’s interpretation of his statutory authority as it was an attack on the reasons
given by him in the December order, described at paras. 33 to 35 above. Mr. Doyle
on behalf of the Mayors focussed first on the PCC’s statement that, on August 31,

2015 when he spoke with the Mayors, there was “no information available ... as to
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the ownership, operations and privacy related to the social media account”, as to
whether the Twitter communications took place when the Chief Constable was on or
off duty, or as to whether any VPD equipment had been used to facilitate such
communications. In fact, the Mayors submit, this information was “available”. In any
event, the subjects of ownership of the Twitter account and on/off duty
communications were investigated and reported on by the Mayors and indeed
constituted one of their two mandates. (See para. 21 above.) The investigator made

the following findings on this topic in her preliminary report:

It is the Chief’s position that the direct messages are personal
communications between two individuals and therefore cannot be considered
work related.

As previously stated, this is not a personal Twitter account but rather a
Twitter account set up for him as Chief of the VPD. All communications on
that Twitter account identify him as Chief of the VPD. When using the public
function he is speaking on behalf of the VPD as the Chief. The Chief uses the
direct messaging function for work related purposes such as communicating
with the media as well as personal messaging. In either case he is identified
as the Chief.

As stated above, Section 8.4 of the policy clearly states that “All uses of
social media must meet the ethical standards consistent with the
expectations of Department employees.” This would include both the public
and the direct messaging function.

This is not dissimilar from the department’s policy with respect to email which
is also a direct message between two individuals. Nevertheless, pursuant to
the Computer Network and Electronic Information Policy AC100 Section 3.32,
“Sending harassing, threatening, obscene, inappropriate, or objectionable
messages via email is prohibited”.

| therefore conclude that the Chief improperly used the department’s social
media account(s). The Twitter messages in issue are clearly inappropriate,
do not meet ethical standards, and are potentially damaging to the reputation
of both the Chief and the department. | also find that it was inappropriate for
the Chief to be engaging in the Twitter activity in question during working
hours and/or from departmental devices.

[76] With respect to the PCC’s statement that his office had not been entitled to
require information or records from the internal discipline authority until the process
was complete, the Mayors point out that s. 175(5) of Division 6 does not, on its face
at least, restrict the PCC to requesting information only after the internal discipline
authority has reached its final decision. (See also s. 177(5).) In any event, the PCC

did not request any such information or records and was content to proceed on the
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basis that the Mayors would inform the employer/police board of the “allegations and
progress of the investigation”. Further, if the PCC had wanted a transcript of the
interviews of witnesses to be kept or be recorded, he could also have made that a
condition of his “approval” of the internal discipline process. As for the suggestion
that the internal investigation was “flawed” by virtue of a failure to record all
interviews, there was no evidence that this is normally done in internal investigations

under Division 6.

[77] The Mayors go on to note the PCC’s statement in the December order that:

One material witness refused to cooperate with the investigation or
participate in an interview. In my view, there were procedural options
available that could have been explored to obtain the cooperation of this
witness.

Presumably, this is a reference to Officer A, who refused to be questioned or to
participate in the internal investigation. Ms. Lovett on behalf of the PCC suggested in
this court that if the external investigation proceeds, the PCC expects that Officer A’'s
commanding officer would be able to exert pressure on her to change her mind and
provide information concerning the events in question. With respect, the suggestion
that Officer A’s supervisor should pressure an officer in this manner would seem
highly objectionable, given the personal and privacy interests at stake. On the other
hand, s. 101 of the Act might apply to her as a “member” so that an investigating

officer could require her to answer questions or provide a written statement.

[78] Finally, with respect to the PCC’s statement that the conditions he had
imposed for the internal disciplinary process to take place were not met, and that the
“facts of the case have changed significantly, and the information available now is
different both in quantity and in character”, Mr. Doyle on behalf of the Mayors argued
again that this is simply not the case. In his submission, the only “new facts” do not
relate to the two ‘charges’ that were investigated in that process; rather, the
allegations relate to the Chief Constable’s conduct during the investigation itself —
his speaking to some other withesses when he had been told not to, his failure to be

forthcoming in what he told Officer B and his misleading the internal investigator on
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that point. These allegations are the subjects of the three ‘new’ charges described in
the PCC’s December order.

[79] | share some of Mr. Doyle’s skepticism concerning the rationales given by
the PCC in his order for his change of position. In particular, the ‘revelation’ that the
Twitter exchange had occurred while the Chief Constable (and presumably Officer
A) were on duty and that the Chief Constable had used the social media accounts
provided to him by the VPD could hardly have been unexpected. The suggestion
that his use of the VPD’s Twitter account ‘changed the nature’ of his conduct is, with
respect, dubious. These issues were in any event purely secondary to the real
substance of the Chief Constable’s alleged misconduct (as defined.) If the only
misbehaviour alleged had been that he had used the VPD’s Twitter account for
some personal purpose, the convening of an external investigation would be an

extreme over-reaction.

[80] Bearing in mind, however, the direction given in N.L.N.U. that the review of
reasons is an “organic exercise” and that the reasons “must be read together with
the outcome and serve the purpose of showing whether the result falls within a
range of possible outcomes”, one can infer from the December order that the PCC
was of the view from the beginning that even if he ‘permitted’ the matter of the Chief
Constable’s conduct to proceed through an internal investigation, it would still be
open to the PCC to order an external investigation under s. 93. As counsel for the
PCC suggested in this court, the external investigation was seen as just “the next

step” in the process of civilian oversight for which the PCC is responsible.

[81] I agree that it might reasonably be expected that on occasion, what had
originally seemed an internal discipline matter might turn out to be, or become, a
matter that does “affect the public” (see the definition of “internal discipline matter” in
s. 76) or that taken together with new allegations may be likely to bring discredit on
the police department and therefore constitute “discreditable conduct” (see the
definition of “public trust offence” in s. 77.) The idea of ‘overlap’ between matters of

internal discipline and public trust complaints (a term used in the Act prior to the
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2007 amendments) was contemplated by Mr. Wood in his 2007 Report. He
discussed a possibility that is the opposite of the case at bar — that a public trust
complaint might be appropriately processed as an internal matter. At para. 323 of

the report, he stated that in preparing his recommendations, he had received:

... strong submissions ... by police management whose viewpoint is that the
maintenance of good discipline and efficient police services requires that chief
constables have the ability, through an internal discipline process, based upon
“normal labour law principles”, to deal with conduct matters in which the public is not
involved. The debate between these two points of view has tended to focus, at least
from the union perspective, on ambiguities surrounding the definitions of both an
internal discipline complaint and a public trust default found in s. 46(1). .... However,
in addition to problems stemming from the actual definitions in s. 46(1), there is the
underlying policy decision, reflected in paragraph (b) of the current definition of an
internal discipline complaint, that in certain circumstances what is properly defined as
a public trust complaint may be processed under Division 6. Those who hold the
union’s viewpoint see this as undermining the integrity of the “three stream model”
reflected by Divisions 4 [Public Trust Complaints], 5 and 6 of the present Act.

324 | am not persuaded that the provision of s. 64(5), under which a public trust
default may be processed as an internal complaint, undermine anything more than
an overly-rigid and simplistic theoretical model of the three types of complaints
described in Part IX and the different “streams” under which they are processed. ....
there is nothing earth shattering about the notion of a public trust default being
processed under Division 6. If in fact a complaint about the conduct in question is
never formally lodged ... neither is there anything untoward about a public trust
complaint, which has been properly withdrawn by the complainant, being processed
under Division 6 [Internal Discipline Complaints] ...

325  Assuming that the recommended increased oversight powers of the
police complaint commissioner are implemented, and the police complaint
commissioner has no reason either to order an investigation or, if an
investigation has already been completed, to order a public review or a public
hearing, in either case there may still be a legitimate basis upon which
management will want to review the conduct of the officer(s) in question. |
see no reason why management should be deprived of the ability to do so,
nor any reasons why the consent of the police complaint commissioner
should be a prerequisite to such an internal review. [Emphasis added.]

[82] I also note that under the Act prior to the 2010 amendments, Division 4

(dealing with public trust complaints) contained s. 55(3), which stated:

Despite any other provision of this Act, the Police Complaint Commissioner
may order an investigation into the conduct of a Municipal Constable, Chief
Constable or Deputy Chief Constable, whether or not a record of complaint
has been lodged.
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Division 6 at the time, dealing with internal discipline complaints, stated in s. 64 that:

(5) If a municipal constable, chief constable or deputy chief constable is
alleged to have committed an act or to have omitted to do an act and the act
or omission would, if proved, constitute a disciplinary default, the discipline
authority may deal with the allegation as a matter of internal discipline under
this Division if

(a) the police complaint commissioner has not, under section 54(6)(a) or
(8) or 55(3), ordered an investigation into the act or omission and has not
arranged a public hearing in respect of that act or omission, and

(b) one or more of the following applies to the allegation:
(i) the act or omissions does not constitute a public trust default;

(i) a record of complaint was not lodged under section 52 in respect
of the act or omission;

(iii) a record of complaint was lodged under section 52 in respect of
the act or omission but the complainant has filed a notice of
withdrawal under section 52.2 and the discipline authority has ceased
to process the complaint under Division 4.

(6) On request of the police complaint commissioner, a discipline authority
must provide any additional information about an internal discipline complaint
that is in the possession or control of the municipal police department to
which the complaint relates.

(7) If the police complaint commissioner concludes on the basis of
information received that an internal discipline complaint should be dealt with
as a public trust complaint, the police complaint commissioner may order a
further investigation, a public hearing or both. [Emphasis added.]

At para. 327 of his Report, Mr. Wood suggested that given the Commissioner’s
authority under s. 55(3), s. 64(7) was “redundant” and could be eliminated in the
legislation he was recommending. Had that recommendation not been made, this

appeal might have been avoided.

[83] In my view, these circumstances, together with the plain wording of s. 93,
support the PCC’s interpretation of s. 93 as permitting him to order an external
investigation into matters that have already been the subject of an internal discipline
proceeding under Division 6. Thus | conclude this interpretation did fall within a
“range of possible acceptable outcomes which are defensible” in respect of the law.
(Dunsmuir, at para. 47; my emphasis.) This conclusion is buttressed in this instance
by the fact that it would be difficult for the PCC to try to keep the three ‘new’ charges

in a compartment separate from the other two in any investigation. The five matters
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are interrelated and it was not unreasonable for the PCC to want to have the

flexibility to have them all investigated without breaching legal boundaries.
Abuse of Process

[84] Whether the decision to order the external investigation was reasonably
defensible “in respect of the facts” is more difficult. Since this issue overlaps to a
considerable degree with the issue of whether the doctrine of abuse of process was

correctly applied in this case, | propose to deal with them together.

[85] As mentioned earlier, neither of the respondents addressed abuse of process
in their written or oral submissions in this court. For his part, the PCC submitted that
the doctrine applies only to prevent the “re-litigation by a losing party in one

adjudicative forum, of issues previously determined by a court or a quasi-judicial

tribunal in an entirely different forum.” (My emphasis.) His factum continued:

Such re-litigation may result in the misuse of either the court’s or the
tribunal’s processes by a litigant. In contrast, the PCC is not a “litigant” or a
losing party in a court or a tribunal proceeding, the Respondent was not a
litigant or a winning party in such a proceeding, and the PCC was not a party
to the Mayors’ decision-making. The Mayors’ decision did not involve
litigation or any lis inter partes. It was a product of an investigative, not
adjudicative, process. That process was procedurally flawed and resulted in a
negotiated “disciplinary” outcome based on a misguided belief that it would
remain confidential and that the investigation report and letter of reprimand
would be immune from any scrutiny. Finality doctrines simply have no
application in this context.

[86] | cannot agree that abuse of process and its related doctrines are restricted to
a purely “litigation” context involving a lis inter partes. In Danyluk v. Aynsworth
Technologies 2001 SCC 44, the Court recounted that the common law rules
developed to prevent abuses of the decision-making process had been extended in
Canada to administrative agencies as early as the mid-1800s. (At para. 22, citing
D.J. Lange, The Doctrine of Res Judicata in Canada (2000) at p. 94 et seq.) More
recently, in Toronto (City), Arbour J. for the Court adopted a wide view of the term
“adjudicative process” that had been explained by Mr. Justice Doherty at (2001) 55
O.R. (3d) 541 (C.A.) In his words:
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[87]

The adjudicative process in its various manifestations strives to do justice. By
the adjudicative process, | mean the various courts and tribunals to which
individuals must resort to settle legal disputes. Where the same issues arise
in various forums, the quality of justice delivered by the adjudicative process
is measured not by reference to the isolated result in each forum, but by the
end result produced by the various processes that address the issue. By
justice, | refer to procedural fairness, the achieving of the correct result in
individual cases and the broader perception that the process as a whole
achieves results which are consistent, fair and accurate. [At para. 74; original
emphasis added.]

Arbour J. went on in Toronto (City) to note that a common justification for the

application of res judicata is that a party should not be “twice vexed in the same

cause.” (At para. 50.) She suggested, however, that courts should focus on the

“process” rather than on the interests of a party, and that the doctrine of abuse of

process “concentrates on the integrity of the adjudicative process.” (At para. 51.) In

her analysis:

[88]

Itis ... apparent that from the system’s point of view, re-litigation carries
serious detrimental effects and should be avoided unless the circumstances
dictate that re-litigation is in fact necessary to enhance the credibility and the
effectiveness of the adjudicative process as a whole. There may be instances
where re-litigation will enhance, rather than impeach, the integrity of the
judicial system, for example: (1) when the first proceeding is tainted by fraud
or dishonesty; (2) when fresh, new evidence, previously unavailable,
conclusively impeaches the original results; or (3) when fairness dictates that
the original results should not be binding in the new context. This was stated
unequivocally by this court in [Danyluk v. Aynsworth Technologies Inc. 2001
SCC 44] at para. 80. [At para. 52; emphasis added.]

In 2011, in British Columbia (Workers Compensation Board) v. Figliola 2011

SCC 52, a maijority of the Court, per Abella J., stated that abuse of process has as

its goal “the protection of the fairness and integrity of the administration of justice by

preventing needless multiplicity of proceedings”, as had been explained in Toronto
(City). Abella J. continued:

At their heart, the foregoing doctrines exist to prevent unfairness by
preventing “abuse of the decision-making process” (Danyluk, at para. 20; see
also Garland, at para. 72, and Toronto (City), at para. 37). Their common
underlying principles can be summarized as follows:

e ltis in the interests of the public and the parties that the finality of
a decision can be relied on (Danyluk, at para. 18; Boucher, at
para. 35).
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o Respect for the finality of a judicial or administrative decision
increases fairness and the integrity of the courts, administrative
tribunals and the administration of justice; on the other hand,
relitigation of issues that have been previously decided in an
appropriate forum may undermine confidence in this fairness and
integrity by creating inconsistent results and unnecessarily
duplicative proceedings (Toronto (City), at paras. 38 and 51).

o The method of challenging the validity or correctness of a judicial
or administrative decision should be through the appeal or judicial
review mechanisms that are intended by the legislature (Boucher,
at para. 35; Danyluk, at para. 74).

e Parties should not circumvent the appropriate review mechanism
by using other forums to challenge a judicial or administrative
decision (TeleZone, at para. 61; Boucher, at para. 35; Garland, at
para. 72).

¢ Avoiding unnecessary relitigation avoids an unnecessary
expenditure of resources (Toronto (City), at paras. 37 and 51).

These are the principles which underlie s. 27(1)(f). Singly and together, they
are a rebuke to the theory that access to justice means serial access to
multiple forums, or that more adjudication necessarily means more justice.

Read as a whole, s. 27(1)(f) does not codify the actual doctrines or their
technical explications, it embraces their underlying principles in pursuit of
finality, fairness, and the integrity of the justice system by preventing
unnecessary inconsistency, multiplicity and delay. That means the Tribunal
should be guided less by precise doctrinal catechisms and more by the goals
of the fairness of finality in decision-making and the avoidance of the
relitigation of issues already decided by a decision-maker with the authority to
resolve them. Justice is enhanced by protecting the expectation that parties
will not be subjected to the relitigation in a different forum of matters they
thought had been conclusively resolved. Forum shopping for a different and
better result can be dressed up in many attractive adjectives, but fairness is
not among them. [At paras. 34—6; emphasis added.]

(See also Intact Insurance Co. v. Federation Insurance Co. of Canada 2017 ONCA
73 at paras. 28-30; and Bajwa v. Veterinary Medical Association (British Columbia)
2011 BCCA 265 at paras. 32—40.)

[89] Last, | note Penner v. Niagara (Regional Police Services Board) 2013 SCC
19, in which the majority confirmed, citing Danyluk, that issue estoppel applies to
decisions of administrative tribunals. Cromwell and Karakatsanis JJ. for the majority

observed that the “residual discretion” of the doctrine:

... requires the courts to take account the range and diversity of structures,
mandates and procedures of administrative decision; however, the discretion
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must not be exercised so as to, in effect, sanction collateral attack, or to
undermine the integrity of the administrative scheme. As highlighted in this
Court’s jurisprudence, particularly since Dunsmuir ..., legislation establishing
administrative tribunals reflects the policy choices of the legislators and
administrative decision making must be treated with respect by the courts.
However, as this Court said in Danyluk, at para. 67: “The objective is to
ensure that the operation of issue estoppel promotes the orderly
administration of justice but not at the cost of real injustice in the particular
case.” [At para. 31; emphasis added.]

After noting the complexity of police oversight, the Court concluded that it was
neither necessary nor desirable to create a rule of public policy excluding police

disciplinary hearings from the application of issue estoppel. (At para. 35.)

[90] Applying the foregoing to the facts in Penner, the majority ruled that the court
of appeal below had “failed to focus on fairness” and in particular, had “failed to fully
analyze the fairness of using the results of the [disciplinary] process to preclude the
[plaintiff’s] civil claims, having regard to the nature and scope of the earlier
proceedings and the parties’ reasonable expectations in relation to them.” (At para.
49.) There was nothing in the Police Act that could have given rise to an expectation
that the disciplinary hearing would be conclusive of the plaintiff's legal rights against
the officers; nor did the different onuses of proof give rise to a reasonable
expectation on the part of the officers that the result of the hearing under the Police
Act would be determinative of the outcome of a civil action. In the result, the majority
ruled that the Court of Appeal’s application of issue estoppel in the case had been

“fundamentally unfair”.

[91] Unfortunately, we do not have the benefit of a full explanation from the
chambers judge of his reasons for applying abuse of process in the case at bar. He
did quote, however, the passage from Toronto (City), in which it was said that abuse
of process is applied “where allowing the litigation to proceed would ... violate such
principles as judicial economy, consistency, finality and the integrity of the
administration of justice.” These principles are of course relevant to this case,
although we are here dealing with a ‘re-investigation’ rather than re-litigation, where
abuse of process has more resonance. Judicial economy does resonate here, in that
an investigation has already been held and the internal authority found that the Chief
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Constable had engaged in “discreditable” conduct. The objective of finality would
obviously be served by leaving these findings intact, although here the time and
expense of another investigation would not be saved given the existence of the new

charges.

[92] There are also personal and privacy interests involved. One can only imagine
the effects on Officers A and B and their family of an external investigation which will
take place in the public eye, at least in part. On the other hand, an investigation will
proceed in any event in respect of the three ‘new’ charges, and as already noted, it
would be difficult to restrict the process to those three. Given that the matter — with
emphasis on the fact that Officer B was under the Chief Constable’s command — has
been publicized, the reputation of the administration of justice may require that all
five charges by dealt with as part and parcel of an entire course of conduct and in a

more ‘transparent’ manner.

[93] At the end of the day, this was a policy decision for the PCC. Obviously, it
required the balancing of several nuanced and complex considerations. When the
matter first came to his attention, he was willing to treat it as an internal discipline
matter and to follow Officer B’s preference. He now sees the five issues as engaging
the public trust and warranting an external investigation. Not without some
hesitation, | conclude that the Commissioner’s decision lay within the range of
“possible, acceptable outcomes which are defensible in respect of the facts and
law.” Further, although finality and economy are obviously not served by the
convening of another investigation, the circumstances do not in my opinion descend
to the level of abuse of process. On this point, | again respectfully disagree with the

chambers judge.
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[94] [ would allow the appeal. | add one thing, however. The Chief Constable
resigned his post in May of 2017. | suggest with respect that the PCC might
reconsider whether it is still necessary or in the public interest to spend public funds
at this late date on investigating what appears to have been an entirely consensual
and short-lived flirtation via Twitter involving a chief constable who is no longer
employed by the VPD.

Disposition

[95] In the result, | would allow the appeal and set aside the chambers judge’s
order. If counsel wish to speak to the matters of the sealing order or publication
bans, they may do so by written submissions. Unless counsel wish to speak to

costs, | would order that the parties bear their own costs.

“The Honourable Madam Justice Newbury”

| AGREE:

“The Honourable Madam Justice Kirkpatrick”

| AGREE:

“The Honourable Mr. Justice Fitch”
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l. Overview

[1] This is a matter of sponsorship in respect of marriage. The issue is one of sufficiency of

evidence to ensure, not only that the marriage is genuine, but, that it is monogamous.
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1. Nature of the Matter

[2] This is an application for judicial review by the Applicant pursuant to subsection 72(1) of
the Immigration and Refugee Protection Act, SC 2001, ¢ 27 [IRPA] of a decision by the
Immigration Appeal Division [IAD] dated February 19, 2016, which dismissed the Applicant’s
appeal relating to the refusal of the application for permanent residence as a member of the

family class on the basis of application of the res judicata doctrine.

II. Facts

[3] The Applicant, born in Ghana in 1962, is a citizen of Canada. He is the sponsor in the
application for permanent residence as a member of the family class made by his spouse, a

citizen of Ghana born in 1981.

[4] The Applicant alleges following. He was married to a first spouse on February 4, 1990.
They separated in 2000 and divorced in Ghana on June 17, 2003. The notice of divorce was

registered on August 17, 2007.

[5] The Applicant met his second spouse over the phone on November 30, 2003. They were
engaged on February 14 or April 14, 2004. They first met on January 24, 2005. They were

married in Ghana on February 27, 2005.

[6] The Applicant first tried to sponsor his spouse for permanent residence in 2008. A Visa

Officer refused the sponsorship application on April 28, 2009, on the following grounds:
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Based on your interview at our office and a review of the
documentation submitted, | am not satisfied that your relationship
with your sponsor is genuine. In addition, | am not satisfied that
your marriage is valid. You provided a divorce certificate between
your sponsor and his previous spouse which was issued after the
current marriage certificate. You have also provided statutory
declarations in support of your sponsor’s divorce and your current
marriage which was declared and signed by deceased persons. | am
not satisfied that these statutory declarations are valid. You were
advised of the concerns during your interviews, but you were
unable to convince me that they were unfounded. | am therefore
not satisfied that your relationship was not entered into for the
purpose of gaining entry to Canada. As a result, for the purpose of
the regulations, you are not considered to be a member of the
family class.

[7] The Applicant appealed the refusal before the IAD pursuant to subsection 63(1) of the
IRPA and was heard on May 31, 2011. The appeal was dismissed by the IAD and the Visa
Officer’s decision was upheld on July 14, 2011. The Applicant did not seek judicial review of

this decision before the Federal Court.

[8] The Applicant filed a second sponsorship for his spouse’s permanent residence
application. A second Visa Officer refused the sponsorship on February 24, 2014, on the
following grounds:

Based on a review of the documentation submitted, | am not

satisfied that your relationship was not entered into for the purpose

of gaining entry to Canada and | am not satisfied your relationship

with your sponsor is genuine... As a result, for the purpose of the

Regulations, you are not considered to be a member of the family
class.

[9] The Applicant again appealed the refusal of his spouse’s application for permanent

residence as a member of the family class before the IAD on March 20, 2014.
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V. Decision

[10] OnJuly 21, 2014, the IAD sent an early review letter to the parties and asked for

submissions regarding the application for res judicata to the second appeal by the Applicant.

[11] On February 11, 2016, the IAD dismissed the appeal.

[12] The IAD found that res judicata did apply to the appeal, as the three preconditions were
met. The Applicant had simply filed another sponsorship application, rather than asking for
judicial review of the first IAD decision in 2011 or seeking a valid divorce from his first spouse
and remarrying his second spouse. His second application for sponsorship did not overcome the
earlier findings of the 2011 IAD decision and was again refused by a second Visa Officer in

2014.

[13] The IAD found that the Applicant did not produce new evidence that could be considered
as constituting special circumstances capable of overriding res judicata; the Applicant did not
address the res judicata issue, rather producing new evidence to show that his relationship was
genuine. Consequently, the IAD decided there were no circumstances warranting the panel’s

discretion not to give effect to the res judicata principle.

V. Submissions of the Parties

[14] The Applicant claims that the IAD rejected the validity of his marriage without regard to

the new evidence produced. He argues that the IAD decision was profoundly discriminatory, that
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it violates the right to family life and the right to equality, and that it is based on erroneous
conclusions of fact without any regard to the evidence before the immigration agent. Finally, the
Applicant argues that the 1AD erred in applying the res judicata principle. Its application took
place at the expense of justice and was applied mechanically, since the IAD did not take into

account the entirety of the circumstances.

[15] The Defendant argues that the IAD decision was reasonable, since no decisive new
evidence was produced that could not have been adduced during the first proceedings with
reasonable diligence. The Applicant has produced new versions of documents previously
submitted to the IAD and a legal opinion although they could have been presented to the first

panel with reasonable diligence.

VI. Issues

[16] This matter raises the following issue: Did the IAD err in its finding that the res judicata

ought to be applied?

[17] This issue should be reviewed on a standard of reasonableness (Chotai v Canada

(Citizenship and Immigration), 2015 FC 1335 at para 16).

VII.  Analysis

[18] The IAD determined that the three preconditions of res judicata, as established by the

Supreme Court of Canada, were met in the Applicant’s case:
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1) that the same question has been decided;

2 that the judicial decision which is said to create the estoppel
was final; and,

3) that the parties to the judicial decision or their privies were
the same persons as the parties to the proceedings in which the
estoppel is raised or their privies.

(Danyluk v Ainsworth Techonologies Inc., [2001] 2 SCR 460, 2001
SCC 44 at para 25)

[19] In his memorandum the Applicant does not argue that these criteria were not met. Rather,
he claims that the doctrine of res judicata should not have been applied, considering the

circumstances of the case.

[20] Itis of constant jurisprudence that the doctrine of res judicata must not be applied
automatically:

... The decision-maker must then apply the doctrine of res judicata
unless some special or particular circumstances warrant hearing the
matter on the merits. In determining whether such circumstances
exist, it is necessary to ask whether, taking into account all of the
circumstances, application of the principle of res judicata would
work an injustice (Apotex Inc. v. Merck & Co. (C.A.), Danyluk).
[The Court’s emphasis]

(Mohammed v Canada (Minister of Citizenship and Immigration),
2005 FC 1442 at para 12)

[21] Inthe case before this Court, no special or particular circumstances warranted that the

IAD would hear the matter on the merits.
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[22] In the Applicant’s first sponsorship application, the Visa Officer and the IAD referred to
the following irregularities as understood on the officer’s examination: a divorce certificate
between the Applicant and his previous spouse was issued after his current marriage certificate
and statutory declarations in support of the Applicant’s divorce and his current marriage were

declared and signed by deceased persons.

[23] In his second sponsorship application, the Applicant submitted a new version of the same
documents, but removed the discrepancies that had been remarked upon by the first Visa Officer

in 2009 and by the first IAD panel in 2011.

[24] The Court finds it was reasonable for the IAD to determine that res judicata ought to
apply in this case, since the Applicant produced new evidence mostly showing that his
relationship to his spouse was genuine, but not that it is monogamous, and that no special or

particular circumstances warranted that the IAD would hear the matter on the merits.

VIIl. Conclusion

[25] The application for judicial review is dismissed.

2016 FC 1391 (CanLli)



Page: 8

JUDGMENT
THIS COURT’S JUDGMENT is that the application for judicial review be dismissed.

There is no serious question of general importance to be certified.

"Michel M.J. Shore"

Judge
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(3d) 759

Between Yaspal Singh Kaloti, applicant, and The Minister of Citizenship and Immigration, respondent

(6 pp.)
Case Summary

Aliens and immigration — Admission, immigrants — Sponsorship — Members of the family class —
Estoppel — Estoppel by record (res judicata) — Res judicata as a bar to subsequent proceedings — Public
law cases.

This was an application by Kaloti for judicial review of the dismissal of his appeal from the denial of his
application to sponsor his wife as a permanent resident. In 1990, Kaloti applied to sponsor his fiancee for
permanent residence. In 1993, Kaloti and the fiancee got married in India. The visa officer refused his application
on the ground that his wife was not a member of the family class pursuant to section 4(3) of the Immigration
Regulations. The officer found that the marriage was not bona fide. The Appeal Division dismissed Kaloti's
appeal from this decision. In 1996, Kaloti brought a new application. He claimed that there was a change in
circumstances between the first and second application. The application was again dismissed. The Appeal
Division dismissed his appeal on the ground that the issue was res judicata.

HELD: Application dismissed.

Res judicata was applicable to public law decisions to preclude applications from being brought over and over
again. In determining whether a spouse entered into marriage primarily for the purpose of gaining admission to
Canada rather than to reside permanently with his or her spouse, the issue was the intentions of the spouse at
the time the marriage was entered into. Thus the change in circumstances claimed by Kaloti was irrelevant and
the issue was res judicata.

Statutes, Regulations and Rules Cited:
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Kaloti v. Canada (Minister of Citizenship and Immigration), [1998] F.C.J. No. 1281

Immigration Regulations, s. 4(3).

Counsel

Carole Simone Dahan, for the applicant. Kevin Lunney, for the respondent.

DUBE J. (Reasons for Order)

1 The applicant seeks to set aside the decision of the Appeal Division of the Immigration and Refugee Board
("Appeal Division") dated October 17, 1997, dismissing his appeal on the ground that it was res judicata.

2 On August 26, 1990, the applicant filed an undertaking of assistance to sponsor the application for permanent
residence of his fiancée whom he subsequently married in India in February 1993. On May 28, 1993, the visa
officer refused his application pursuant to subsection 4(3) of the Immigration Regulations on the ground that the
marriage was not bona fide but was entered into primarily for the purpose of gaining admission to Canada. The
applicant appealed to the Appeal Division which confirmed the decision of the visa officer and dismissed the appeal
for lack of jurisdiction because the applicant's spouse was not a member of the family class under subsection 4(3)
of the Regulations?.

3 In 1996, the applicant re-sponsored a new application for permanent residence for his wife which was denied by
a visa officer. That decision led to the Appeal Division's second decision under attack.

4 The central issue to be resolved is whether the Appeal Division was without jurisdiction on the basis of res
judicata as the second appeal involved the same parties and the same issues which were already before the
Appeal Division.

5 In the Horbas? decision, Strayer J., as he then was, stated the following:

In subsection 4(3) of the Immigration Regulations, 1978 the visa officer is directed to have regard to two
criteria: first, whether the marriage was entered into primarily for the purpose of gaining admission to
Canada, and secondly whether the sponsored spouse has the intention of residing permanently with the
other spouse...Admittedly the application of these criteria raise difficult questions of fact, the more so
because they involve the assessment of the intention of the sponsored spouse...

6 The learned judge further added:

It must be kept in mind that in order to reject such an application on the basis of this subsection, it must be
found that there is both a marriage entered into by the sponsored spouse primarily for the purposes of
immigration and lack of intention on his or her part to live permanently with the other spouse.

7 1t follows that the two criteria are to be applied to the intention of a spouse at the time he or she entered into the
marriage. The applicant submits that the same issues were not involved in the second appeal as a change of
circumstances occurred and the question became whether or not she was a member of the family class at the time
of the second application. He claims that the Appeal Division ought to have considered whether the intention of the
applicant's spouse had changed since the first appeal.
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8 In my view, the plain meaning of paragraph 4(3) of the Regulations cannot be a "forward looking test", as
submitted by the applicant. The test is whether or not the spouse in question "entered into the marriage primarily for
the purpose of gaining admission to Canada...and not with the intention of residing permanently with the other
spouse”. Clearly, both criteria apply to the intention of the spouse at the time of the marriage. Thus, the matter
became res judicata and the Appeal Division could not hear it a second time.

9 At the hearing, | asked both parties to file submissions and research on whether or not res judicata has an
application in public law.

10 Counsel for the applicant submitted that the application of res judicata is not an absolute rule but is dependent
on the nature of the tribunal that is making the decision and the context of the statute under which the body
operates. He refers to the Canadian Encyclopedic Digests which states that the "extent to which res judicata and
issue estoppel pertain in the administrative process is uncertain"®. The Digests goes on to state that "where a
tribunal or agency has the authority to entertain a new application, it is not bound by its initial decision". He refers to
Professor Ganz's article, Estoppel and Res Judicata in Administrative Law to the effect that "there is very little
authority on whether the doctrine of res judicata, which applies to the decisions of the ordinary courts, is applicable
to administrative authorities". He also refers to a Supreme Court of Canada decision in Grillas v. MMI* which stated
that the Immigration Appeal Board, the precursor of the present day Immigration Appeal Division, has the authority
to re-open a previous decision on the basis that the Immigration Appeal Board retains a continuing equitable
jurisdiction, and thus may hear additional evidence, notwithstanding the fact that the Board's decisions are
considered final.

11 On the other hand, counsel for the respondent referred to a Federal Court of Appeal decision, O'Brien v.
Canada (A.G.) (1993)° which confirmed that res judicata operates in the sphere of public law. The question arose
whether a Public Service Commission Appeal Board would be estopped from reconsidering issues determined on
an earlier appeal by the same Board, by virtue of res judicata. Décary J.A. wrote (at p. 316) that "This court has
implicitly extended the applicability of the doctrine to issue estoppel, developed in the context of judicial
proceedings, to proceedings before statutorily established administrative tribunals”. The learned judge came to the
conclusion that:

The underlying rationale of these decisions, it seems to me, is that an appeal board is not competent, on a
second appeal from a selection process, to rehear allegations which were explicitly or implicitly rejected in
its decision on the first appeal. That is, the doctrine of issue estoppel applies to appeal board decisions.

(my emphasis)

12 Consequently, | must find that, generally, res judicata has an application in public law. Otherwise, applicants
could re-apply ad infinitum and ad nauseam with the same application, an abuse of the process of administrative
tribunals. However, that would not prevent an applicant from launching a second application based on change of
circumstances provided, of course, that the change of circumstances was relevant to the matter to be decided.

13 Again, in the instant matter, the plain meaning of subsection 4(3) of the Immigration Regulations is clearly
centered on the intention of a spouse at the time of the marriage, a situation that cannot be affected by a
subsequent change of intentions on her part. Therefore, the applicant's spouse was properly adjudged not to be a
member of the family class and the matter became res judicata. It does not follow that she may not seek admission
to Canada under some other provisions of the Immigration Act.

14 In my view, a question of general importance ought to be certified and | would put it as follows:
May an applicant re-apply for admission to Canada of his spouse as a member of the family class under

paragraph 4(3) of the Immigration Regulations on the ground of a change of circumstances where a
previous application by him has been denied on the ground that she entered into the marriage primarily for
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the purpose of gaining admission to Canada and not with the intention of residing permanently with her
spouse?

15 The application for judicial review is dismissed.

DUBE J.

1 4.3) The family class does not include a spouse who entered into the marraige primarily for the purpose of gaining
admission to Canada as a member of the family class and not with the intention of residing permenently with the other
spouse.

2 Horbasv. M.E.I. [1985] 2 F.C. 359.

vol. 1, 3d ed., at 274, para. 171.

1972] S.C.R. 577.
153 N.R. 313.
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request was denied by the Department on the basis that it was
not covered by the Dental Assistance Plan, adecision that was
affirmed on an internal appeal and by the Assistance Appeal
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Board. The Applicant did not seek judicial review of the
February 2006 decision of the Assistance Appeal Board. About
16 months later, having obtained legal advice, she submitted
another request. Her counsel wrote to the Department in July
2007, requesting areconsideration of the original decision.
Counsel for the Department responded that the matter had been
decided and there was no basis for another decision, amounting
to an assertion of resjudicata. The Department denied a
request for an appeal hearing respecting the letter from counsal.
The Applicant asked the Court for a certiorari order quashing
the Minister’ srefusal to process the special needs request
advanced in 2007, and for mandamus. She submitted that the
Appeal Board was denied the opportunity to decide on the issue
of resjudicata as aresult of the refusal of agents of the
Department to consider her 2007 request or her appeal.

Were the components of issue estoppel met, so that the
Applicant’s 2007 request was res judicata?

The application was dismissed. There was no legidative basis
in the Employment Support and Income Assistance Act or the
Regulations for the Department to “reconsider” adecision. The
2007 request offered no new information or documentation that
was not before the Department and the Appeal board in 2006.
The Applicant submitted that res judicata should not apply to
requests for assistance under the Act where there was a
potential for awrong decision to result in “homelessness and
starvation.” The Court rgjected the argument that a person
seeking a special needs benefit under the Act could make
repeated applications with no change in circumstances, and
pursue Appeal Board proceedings if those applications were
regiected. In the circumstances, the e ements of issue estoppel
were present and the 2007 request was res judicata, having
been decided in 2006 on identical factsand law. The
discretionary factors applicable to issue estoppel did not justify
setting this result aside.
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By the Court:

INTRODUCTION

[1] Ms. Baron applied to the Department of Community Services to cover the
cost of dentures, which she required for medical reasons, as a special needs request.
The request was denied, and this denial was affirmed on an internal ministerial
appeal. The Applicant appealed to the Assistance Appeal Board. According to the
Appeal Board' s decision, dated February 23, 2006, the Applicant submitted that her
problems had been present for at least two years; that she needed $4,500.00 “up
front” for the dentures; that she could not afford to pay this amount; that she had
pain and mental problems in relation to the jaw problem, and was on “alot of
medications, which isvery costly.” The Department’s position was that the need
for assistance was established, but that the request was not covered by the Dental
Assistance Plan. The Board concluded:

Finding of Facts

Caseworker has followed through extensively with the procedure and client is
most grateful for her assistance. Unfortunately, according to the Act, | am denying
the appeal. Judith has asked for assistance from MSI Letter included, which was
sent.

Reasons (Quote relevant sections of Employment Support and Income Assistance
Act, regulations or Policy and indicate how they relate to the issues and the facts.)

Regulation cpt 10, Policy — section 11
Policy Dental Coverage Provision isvery clear and does not cover the request.

[2] Ms. Barondid not seek judicia review of the Appeal Board’s 2006 decision.
About 16 months later, having obtained legal advice, she submitted another request
to the Department. Cole Webber of Dalhousie Legal Aid wrote to the Department
on the Applicant’s behalf on July 18, 2007, asking that the Department “reconsider
its decision not to grant thisitem of special need.” Inresponse, in aletter dated
August 13, 2007, Terry D. Potter, counsel for the Department advised that:
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[t]his request has already been fully dealt with.... [M]y client made a decision on
this request. The decision was subjected to the appeal s process and there was no
judicia review of the appeal decision. The matter has been decided and another
decision is not warranted.

The Department’ s position amounts to invocation of the doctrine of resjudicata.

[3] The Department denied arequest for an appeal hearing with respect to
Mr. Potter’ sletter. In an undated letter to Mr. Webber, Carmen L. LeBlanc,
Co-ordinator of Appealsfor the Department, wrote that:

[t]he Board made a decision on February 23, 2006, this decision is binding and |
do not believe that the Department has made a new decision that warrants an
appeal process.

[4] Ms. Baron asksthis Court for acertiorari order, quashing the Minister’s
decision to refuse to process the special needs request advanced in 2007, and for a
mandamus order requiring the Minister or the Minister’s agentsto provide a
decision on that request, and, if the request is refused, to observe statutory appeal
requirements. The Applicant submits that the Appea Board was denied the
opportunity to render a decision on the issue of resjudicata by the refusal of agents
of the Department to consider her 2007 request or her appeal .

RES JUDICATA

[5] The Supreme Court of Canada has held that resjudicata, including the aspect
known as issue estoppel, which is relevant in this proceeding, appliesin
administrative proceedings. In Danyluk v. Ainsworth Technologies|nc., [2001] 2
S.C.R. 460, the Court said, at paras. 20-21 (some citations omitted):

The law has developed a number of techniques to prevent abuse of the
decision-making process. One of the oldest is the doctrine estoppel per rem
judicatem with its roots in Roman law, the idea that a dispute once judged with
finality is not subject to relitigation.... The bar extends both to the cause of action
thus adjudicated (variously referred to as claim or cause of action or action
estoppel), aswell as precluding relitigation of the constituent issues or material
facts necessarily embraced therein (usually called issue estoppel)....

These rules wereinitially developed in the context of prior court proceedings.
They have since been extended, with some necessary modifications, to decisions
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classified as being of ajudicia or quasi-judicial nature pronounced by
administrative officers and tribunals. In that context the more specific objectiveis
to balance fairness to the parties with the protection of the administrative
decision-making process, whose integrity would be undermined by too readily
permitting collateral attack or relitigation of issues once decided.

The Court went on to discuss issue estoppel at paras. 22 and 24-25:

The extension of the doctrine of issue estoppel in Canada to administrative
agenciesistraced back to cases in the mid-1800s by D. J. Lange in The Doctrine of
Res Judicata in Canada .... Modifications were necessary because of the “major
differences that can exist between [administrative orders and court orders] in
relation, inter alia, to their legal nature and the position within the state structure
of the ingtitutions that issue them”: R. v. Consolidated Maybrun Mines Ltd., 1998
CanLlIl 820 (S.C.C.), [1998] 1 S.C.R. 706, at para. 4. Thereisgenerally no dispute
that court orders are judicial orders; the same cannot be said of the myriad of
orders that are issued across the range of administrative tribunals.

* k%

... Dickson J. (later C.J.), speaking for the majority in [ Angle v. Minister of
National Revenue, [1975] 2 S.C.R. 248] at p. 255, subscribed to the more stringent
definition for the purpose of issue estoppel. “It will not suffice” he said, “if the
guestion arose collaterally or incidentally in the earlier proceedings or is one
which must be inferred by argument from the judgment.” The question out of
which the estoppel is said to arise must have been “fundamental to the decision
arrived at” in the earlier proceeding. In other words, as discussed below, the
estoppel extends to the material facts and the conclusions of law or of mixed fact
and law (“the questions”) that were necessarily (even if not explicitly) determined
in the earlier proceedings.

The preconditions to the operation of issue estoppel were set out by Dickson J. in
Angle, supra, at p. 254

(1) that the same guestion has been decided;

(2) that thejudicial decision which is said to create the estoppel
was final; and,

(3) that the partiesto the judicial decision or their privies were the
same persons as the parties to the proceedings in which the estoppel
israised or their privies.

Page: 6
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The factors set out by Dickson J. are preconditions. Their presence does not

mean that issue estoppel automatically applies. The court retains a discretion asto
whether issue estoppel applies. In Danyluk the Court said, at para. 33 (citations
omitted):

[7]

The rules governing issue estoppel should not be mechanically applied. The
underlying purpose is to balance the public interest in the finality of litigation with
the public interest in ensuring that justice is done on the facts of a particular case.
(There are corresponding private interests.) Thefirst step isto determine whether
the moving party (in this case the respondent) has established the preconditions to
the operation of issue estoppel set out by Dickson J. in Angle, supra. If successful,
the court must still determine whether, as a matter of discretion, issue estoppel
ought to be applied....

This discretion iswider in the case of decisions by administrative tribunals,

asthe Court in Danyluk discussed at para.62:

[8]

The appellant submitted that the Court should nevertheless refuse to apply estoppel
as amatter of discretion. Thereisno doubt that such adiscretion exists. In
General Motors of Canada Ltd. v. Naken, 1983 CanL Il 19 (S.C.C.), [1983] 1
S.C.R. 72, Estey J. noted, at p. 101, that in the context of court proceedings “such a
discretion must be very limited in application”. In my view the discretion is
necessarily broader in relation to the prior decisions of administrative tribunals
because of the enormous range and diversity of the structures, mandates and
procedures of administrative decision makers.

In Nova Scotia Public Service Long Term Disability Plan Trust Fund v.

Wright, [2006] N.S.J. No. 336 (C.A.), (“Wright”) the Court of Appeal addressed
the exercise of discretion. Cromwell JA. said, at para.68:

The Supreme Court of Canada has provided seven factors as part of an open ended
range of considerations. Danyluk at para. 67. They are:

(i) the wording of the statute from which the power to issue the administrative
order derives

(i1) the purpose of the legislation

(iii) the availability of an appeal
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(iv) the safeguards available to the parties in the administrative procedure,
including issues concerning natural justice

(v) the expertise of the administrative decision maker
(vi) the circumstances giving rise to the prior administrative proceedings
(vii) the potential injustice

THE LEGISLATIVE SCHEME

[9] The purpose of the Employment Support and Income Assistance Act
(“E.S.I.LA.A.” or “the Act”) isto “provide for the assistance of personsin need and,
in particular, to facilitate their movement toward independence and
self-sufficiency” (s.2). The basic principles of assistance are set out at section 7:

7 (1) Subject to this Act and the regulations, the Minister shall furnish assistance to
al personsin need.

(2) Persons assisting the Minister in the administration of this Act shall
(a) receive applications for assistance; and
(b) in accordance with this Act and the regulations,

(i) determine whether the applicant is eligible to receive
assistance,

(i) determine the amount of financial assistance the
applicant is eligible to receive,

(iii) determine the other forms of assistance available that
would benefit the applicant,

(iv) advise the applicant of the amount of financial
assistance that will be provided, the other forms of
assistance that will be available for the applicant and the
conditions to be met to ensure the continuation of the
assistance provided,
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(v) advise the applicant that the applicant has the right to
appeal determinations made pursuant to this Act, and

(vi) from time to time review the assistance provided to a
recipient, and in particular whether any conditions imposed
have been met, and promptly advise the recipient of any
changesin digibility and of the right to appeal the change.

The Applicant submits that the use of the word “shall” in s.7 indicates that the
Minister and the Minister’ s agents have no discretion in those areas identified in
that section.

[10] Section 12 of the Act deals with appeals to the Minister and the setting down
of appeals before assistance appeal boards. It provides, in part:

12 (1) Any person who has applied for or who has received assistance pursuant to
this Act may appeal any decision related to the person's application or assistance
received.

*k*

(3) An appeal may be filed with the Minister at any time within thirty days after
the decision complained of is communicated to the applicant or person who
received assistance.

(4) The Minister shall review the appeal and, within ten days after the receipt of an
appeal, advise the person appealing whether the decision complained of is upheld,
varied or reversed, and the reasons for upholding or changing the decision.

(5) Within ten days after receipt of the notice pursuant to subsection (4), the person
appealing shall advise the Minister whether the person will continue the appeal
and, where the appeal is not continued, the decision set out in the notice is deemed
to be satisfactory.

(6) Where the appeal is continued, the appeal shall be set down for hearing before
an appeal board.

[11] The powers and duties of assistance appeal boards are described at s.13:
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13 (1) An appeal board shall hear an appeal in camera, permitting access only to a
representative of the Minister, the appellant, the appellant's counsel or agent and
such other persons as the board may determine.

(2) The board shall determine the facts and whether the decision made, on the
basis of the facts found by the board, isin compliance with this Act and the
regulations.

(3) Where the board determines that the decision is contrary to this Act and the
regulations, the board shall vary or reverse the decision in accordance with this
Act and the regulations.

(4) A decision of the board shall contain the facts found by the board, a statement
of the issue in the appeal, the applicable provisions of this Act and the regulations
and a statement of the reasons for the board's decision.

[12] Ms. Baron saysthe use of the word “shall” in describing the obligations of
the Minister and the Board in responding to a Notice of Appeal indicates that they
have no discretion in determining whether an appeal will proceed. The Applicant
saysthereisno indication in the legislation of any limitation on an appeal board’s
power to rehear or to reconsider issues or appeals, or to rehear subsequent appeals
of the same matter.

ANALYSIS

[13] The Respondent’s position isthat Ms. Baron requested a“reconsideration” of
the original decision, while offering no new information or documentation in
support of the request. Thereis, as the Respondent points out, no legidlative basis
for the Department to reconsider adecision. The Respondent adds that the
legidative requirements for a*“ special need” application were not met, and
maintains that there was no new information upon which the Department could
make a decision. The proper course for the Applicant, the Respondent says, was to
obtain new medical documentation and reapply. If the Court determines that the
Department was required to make a decision based on the reconsideration request,
the Respondent says res judicata applies and the Appeal Board had no jurisdiction
to rehear the matter.

[14] Ms. Baron submitsthat resjudicata is not appropriate in the context of
requests for assistance under the E.S.I.A.A. which arise in circumstances “where the
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potential outcomes of awrong decision may result in homelessness and starvation.”
Theinterests at stake, it is submitted, require “ahigh level of judicia scrutiny and a
high standard of procedural and substantive fairness by the board,” given that the
issues involved affect the necessities of life. The Applicant describes the scheme of
the Act as a continuing and dynamic relationship, with ongoing responsibilities and
obligations, between the person in need and the Department. The Applicant
submits that changes in circumstances, or (as allegedly in this case) alack of change
or improvement, indicate the need for review and adjustment in order to respond to
the person’s need over time. The dynamic nature of the relationship, it is submitted,
Is demonstrated by the eligibility review process, which permits the Department to
conduct reviews “from time to time” and requires it to advise of eligibility changes,
with aright of appeal of such changes. The Applicant contrasts the “ongoing and
dynamic” situation as between the assistance recipient and the Department with the
discrete transactions and finality of litigation that is allegedly epitomized by res
judicata.

[15] Itisdifficult to accept Ms. Baron's argument that a person seeking special
needs benefits under the Act has the right to make new applications (which her
counsel maintained, in response to a question posed during the hearing, should be
unrestricted) with no change in circumstances, and to pursue appeal board
proceedings if those applications are rejected. The legislation does not provide any
entitlement to a“reconsideration” of a decision by the Department. In this case, it
does not appear to be disputed that there had been no change in the Applicant’s
circumstances when Mr. Webber requested that the Department “reconsider” the
original decision.

[16] The phrases“resjudicata” and “issue estoppel” were not raised in the
correspondence among Mr. Webber, Mr. Potter and Ms. LeBlanc, previously
guoted in paras.2 and 3, athough Mr. Potter’ s words made it clear that the
Department’ s position was that the request had been “fully dealt with...” and

Ms. LeBlanc maintained that the Department had made no new decision to warrant
an appeal process. These comments amount to an assertion of resjudicata. | will
review the elements of issue estoppel asthey relate to Ms. Baron’ s situation.

I ssue Estoppel - Elements

(Preconditionsidentified in Angle (supra) and recognized in Danyluk
(supra))

2009 NSSC 122 (CanLll)
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[17] Same parties According to the Applicant, agents of the Minister refused to
deal with her second application or to refer it to the Appeal Board. Had the matter
proceeded, the same parties would have been involved.

[18] Same question The Applicant submits that the Appeal Board failed to decide
the issue before it, which was whether the Applicant was entitled to assistance for
obtaining dentures as a specia needs expense. According to the Applicant, the
board’ s reasons were “ utterly indecipherable and provide no insight on what issue
they thought they were deciding, or their reasons for decision.” Nevertheless,

Ms. Baron has not provided any information to suggest that the request she made in
2007 differed from what she had sought in 2006.

[19] Finality The February 2006 Appeal Board decision was subject to judicial
review, but the Applicant did not seek thisremedy. As such, the decision would
stand asfinal between the parties.

[20] | conclude that the three criteria or the preconditions to operation of
issue estoppel have been met, and that | must determine whether the principle
should be applied based on discretionary factors.

I ssue Estoppel
Discretionary factors (asenumerated in Wright (supra))

[21] Ms. Baron's position, which the Respondent refutes in each instance, may be
summarized as follows with respect to discretionary considerations relevant to this
case.

[22] Potential Injustice The Applicant takes the position that res judicata bars
access to justice, and argues that the result of applying the doctrine might be to put
more pressure on judicial resources by causing increased numbers of judicial review
applications of Appeal Board decisions in which res judicata was relied upon.
Further, the Applicant submits that the nature of proceedings before the Board (for
instance, the lack of arecord and the holding of hearings in camera) suggests that
less importance should be attributed to considerations of consistency or of avoiding
inconsistent decisions than would be the case with court proceedings. Also, as
noted above, the Applicant contends that the “dynamic and ongoing relationship”
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between the Department and an assistance recipient distinguishes the situation from
traditional court litigation. Rather, the Applicant submits, preventing injusticeisa
strong reason to reject the operation of issue estoppel.

[23] Wording of the statute; availability of appeal The Act providesfor an
appeal of “any decision related to the person's application or assistance received” (s.
12(1)). The Minister isrequired to review the appeal and advise the appellant
whether the decision is upheld; if so, the appellant has the option of continuing the
appeal. If it iscontinued, “the appeal shall be set down for hearing before an appeal
board” (ss. 12(4)-(6)). The Applicant saysthe right of appeal and the
non-discretionary duties imposed upon the Minister “implicitly authorizes the board
to hear and rehear matters.”

[24] Purpose of thelegislation Section 2 provides that “[t]he purpose of this Act
isto provide for the assistance of personsin need and, in particular, to facilitate
their movement toward independence and self-sufficiency.” According to the
Applicant, the potentially serious consequences of an error “in relation to needs
necessary to human survival” support an emphasis on “the pursuit of justice” over
the concern with wasting resources.

[25] Safeguardsto the parties; natural justice The Applicant points out that the
procedural safeguards before the Board are minimal; there islittle or no provision
for disclosure, legal advice for assistance recipients, recording of hearings or other
such matters. As such, the Applicant submits, concerns about wasting resources
have diminished significance in this context.

[26] Expertise of the decision makers The legislation does not impose any
requirement for special expertise for Board members, including legal expertise.

The Applicant submits that decisions on legal issues such as res judicata would
therefore be vulnerable to judicial review, and that application of resjudicata in this
context might lead to increased requests for judicial review.

[27] Thecircumstances giving rise to the administrative proceeding Ms. Baron
says there are significant concerns about the reliability of the appeal decision. She
submits that the interests at stake and the “ damage to human dignity caused by a
wrong decision in the context of access to food, housing and health care” indicate
that further Board review should be available. The Applicant submits that her
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IlIness has not abated and that she has no other means of having these needs met.
As such, she says, two appealsin two yearsis not excessive.

[28] The discretionary factors do not, in my view, justify interfering with the
conclusion that Ms. Baron’ s request was res judicata, when the essential elements
or preconditions of issue estoppel were met. An order in the nature of mandamusis
not warranted.

Note on form of 2007 Request

During oral submissions, Respondent’s counsel requested that resjudicata in this
case not be determined on the narrow basis that Ms. Baron's 2007 request was for
“reconsideration” and not a new application for special needs assistance. The
disposition of this application would not be different if the second request had taken
the form of a new application without a change in circumstances, instead of a
request to reconsider the 2006 decision. Application of resjudicata principles
depends upon whether the requisite elements or preconditions are present as a
matter of substance, not form, and the discretionary factors which must be applied
in the circumstances of each case are unlikely to be resolved based only on
technicality or application format.

CONCLUSION

[29] | am satisfied that the elements of issue estoppel are met in this case, and that
Ms. Baron's 2007 request was res judicata, having been previously decided on
identical facts and law. Discretionary factors do not justify setting this result aside.
The Application for certiorari and mandamus ordersis therefore dismissed.

[30] Given the relationship between the parties, and the Applicant’s
circumstances, | make no order as to costs.

2009 NSSC 122 (CanLll)
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Reasons for Decision
SPONSORSHIP
INTRODUCTION

1 These are my reasons and decision in respect of the appeal of Harjinder Singh HEER (the "appellant”). The
appeal arises from a second sponsorship application for the appellant's spouse Navdeep HEER (the "applicant").
This decision addresses whether the doctrines of res judicata or abuse of process apply to prevent hearing this
appeal on the merits.

2 The first sponsorship application was refused and an appeal dismissed by the Immigration Appeal Division (the
"IAD") on February 25, 20102 following an in-person hearing. The IAD Member upheld the decision of the visa
officer that the marriage fell within section 4 of the Regulations as one that was not genuine and was entered into
primarily for the purpose of immigration.

3 This second application was refused by the visa post on February 24, 2012.2 The officer found that the marriage
fell within subsection 4(1) of the Regulations as one that was primarily for the purpose of immigration and that was
not genuine. A Notice of Appeal was received at the IAD on April 4, 2012. By letter of September 26, 2012, the IAD
invited submissions on the application of res judicata and abuse of process to this appeal.
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ISSUE

4 The issue to be decided is whether the doctrines of res judicata or abuse of process apply to prevent the hearing
of this appeal on its merits.

ANALYSIS

5 The doctrine of res judicata and its purpose,* as well as its application to proceedings at the IAD, are well-
established law.> The associated concept of issue estoppel is a doctrine of public policy that is designed to advance
the interests of justice by promoting finality in judicial decision-making, as explained by the Supreme Court of
Canada in the case of Danyluk.® This form of res judicata applies when the following three conditions are satisfied:

1. the parties in the previous proceeding are the same;
2. the previous decision was final, and

3. theissue is the same.

6 In this case, all three of those questions are answered in the affirmative: the previous IAD decision is a final
adjudication on the issue of whether the marriage is caught by the "bad faith" provision of the Regulations and the
parties to this appeal are the same as in the previous appeal. An amendment to the bad faith provision of the
Regulations came into effect on September 30, 2010. That amendment changed the test for bad faith from a
conjunctive to a disjunctive test but using the same two components: whether the marriage was entered into
primarily for the purpose of immigration and whether it is genuine. The issue is the same notwithstanding the
ammendment.

7 Generally, res judicata applies in public law to prevent applicants from re-applying ad infinitum and ad nauseam
with the same application, which would constitute an abuse of the process of administrative tribunals.
Jurisprudence, such as the Federal Court case of Kaloti,” confirms that a tribunal has jurisdiction to control its
process and to prevent abuse and may therefore consider whether to summarily dispose of an appeal that is an
abusive attempt to re-litigate what was already decided. However, the court confirmed that the doctrine should not
prevent an applicant from launching a second application based on change of circumstances provided, of course,
that the change of circumstances is relevant to the matter to be decided.

8 Numerous cases confirm the principles of finality set out in Danyluk but also identify special circumstances where
the integrity of the justice system may be enhanced by re-litigation and where injustice would result if res judicata is
applied. For example, res judicata may be overcome where fresh, new evidence, previously unavailable,
conclusively impeaches the original results.®

9 The appellant's reference to the case of Donkor v. Canada (MCI)° was not clarified with further submissions. |
find the reference does not assist in this case. The IAD found that the appeal failed on both test prongs and the
evidence offered in support of a re-hearing is not sufficient to overcome the application of res judicata.

10 The appellant pointed out the following evidence in support of genuineness of the marriage in this case:
*  Since the visa officer refusal, the appellant has returned to India for three separate visits;

*  There was insufficient emphasis placed on the fact of their child born on July 4, 2009; and

*  The couple has continued to communicate by telephone.

11 | find that the appellant has failed to show that there are grounds to overcome the application of res judicata in
this case. The Member in the previous appeal provided opportunity for both the appellant and applicant to give
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testimony and undertook a detailed examination of relevant considerations to assess genuineness. The IAD
member considered the fact of visits and the birth of a child, but found that the relationship was not genuine
because of the willingness of the families to agree to the match so quickly and in the manner they did despite
incompatibilities in age and marital background. In addition, the Member found a lack of communication and
knowledge and inferred from the available evidence that it was more likely that the marriage was arranged primarily
for the applicant to acquire permanent resident status in Canada.

12 The appellant has not provided evidence or argument sufficient to overcome the application of res judicata in
the circumstances of this case.

CONCLUSION

13 In the circumstances | find that the arguments against the application of res judicata are not sufficient to
overcome its application in this case. The appeal is, therefore, dismissed.

DECISION
The appeal is dismissed.
Maryanne Kingma

February 26, 2013

1 Immigration and Refugee Protection Act (the "Act"), S.C. 2001, c. 27, subsection 13(1), which provides as follows:

13 (1) Right to sponsor family member - A Canadian citizen or permanent resident may, subject to the
Regulations, sponsor a foreign national who is a member of the family class.

2 Record, p.173.
3 Record pp. 168-169.

4 Angle v. Minister of National Revenue -- M.N.R [1975] 2 S.C.R. 248, at page 254; and Danyluk v. Ainsworth
Technologies Inc [2001] 2 S.C.R. 460, [2001] S.C.J. No. 46 (QL) at para. 25. The purpose of the doctrine of res judicata
was described by the Supreme Court of Canada (SCC) in Danyluk as follows:

The law rightly seeks a finality to litigation. To advance that objective, it requires litigants to put their best foot
forward to establish the truth of their allegations when first called upon to do so. A litigant, to use the
vernacular, is only entitled to one bite at the cherry. The appellant chose the ESA as her forum. She lost. An
issue, once decided, should not generally be re-litigated to the benefit of the losing party and the harassment
of the winner. A person should only be vexed once in the same cause. Duplicative litigation, potential
inconsistent results, undue costs, and inconclusive proceedings are to be avoided.

5 Danyluk v. Ainsworth Technologies Inc [2001] 2 S.C.R. 460, [2001] S.C.J. No. 46 (QL) at paragraph 21:

These rules were initially developed in the context of prior court proceedings. They have since been extended,
with some necessary modifications, to decisions classified as being of a judicial or quasi-judicial nature
pronounced by administrative officers and tribunals. In that context the more specific objective is to balance
fairness to the parties with the protection of the administrative decision-making process, whose integrity would
be undermined by too readily permitting collateral attack or relitigation of issues once decided.

6 Ibid.

7  Kaloti v. Canada (Minister of Citizenship and Immigration), (2000), 8 Imm. L.R. (3d) 287 (F.C.T.D.).
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8 Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77.

9 Donkor v. Canada (Minister of Citizenship and Immigration), (2006), No. 1375, 2006 FC 1089.

End of Document
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Swinton J.:
Overview

[1] The applicant, Anishinabek Police Service (the “Employer” or the “APS”), seeks judicial
review of two arbitration awards arising from grievances about an unpaid suspension imposed on
First Nations Constable Craig McCue (the “grievor”) and the subsequent termination of his
employment. At issue in these applications is the authority of the arbitrators to proceed to hear
the grievances on the merits. The applicant argues that the doctrines of abuse of process and
issue estoppel bar arbitration due to an earlier adjudication under the APS Code of Conduct and
Professionalism (the “Code of Conduct”).

[2] For the reasons that follow, I would dismiss the applications for judicial review.
Background
The Process under the Code of Conduct

[3] According to the Agreed Statement of Facts (found at p. 46 of the Application Record in
Court File 454/11), the APS, since it was formed in 1994, has operated under a series of tripartite
Police Service Agreements involving the governments of Canada and Ontario and a number of
Anishinabek First Nations. The APS is a stand-alone First Nations police service that polices 16
First Nation communities. As the tripartite agreement requires the adoption of a code of conduct
to address employee discipline, the APS has had a Code of Conduct and Professionalism in place
since 1994.

[4] The tripartite agreement leaves the content of the code of conduct to the discretion of the
employer. In the present case, the Code of Conduct mirrors the code of conduct found in
provincial legislation that applies to other police forces. However, First Nations constables are
expressly excluded from the disciplinary provisions of the Ontario Police Services Act, R.S.O.
1990, c. P.15.

[5] The grievor was suspended with pay on May 3, 2005 after he became the subject of
criminal charges. In September 2007, he pleaded guilty to a criminal charge of assault against
his wife. He was convicted and was given a conditional discharge. In September, 2008, the APS
changed his suspension to one without pay.

[6] In July 2009, the chief of the APS appointed a retired superintendent of the Ontario
Provincial Police, R.J. Fitches, as an adjudicator to conduct a discipline hearing pursuant to the
Code of Conduct. The adjudicator held a hearing over the course of several days and on January
26, 2010, determined that the grievor had engaged in discreditable conduct in respect of the
assault on his wife. Subsequently, on April 12, 2010, the adjudicator concluded that the grievor
should be dismissed from the APS. The dismissal occurred July 28, 2010.

2012 ONSC 4583 (CanlLll)
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The Arbitration Proceedings

[7] The Public Service Alliance of Canada (“the Union”) has been the certified bargaining
agent for the First Nations constables employed by the APS since May 16, 2008. Labour
relations between the APS and the Union are governed by the Canada Labour Code, R.S.C.
1985, c. L-2 (the “CLC”).

[8] The Union is bound by a collective agreement that was entered into by the APS and a
predecessor police officers’ association in 2006. The collective agreement recognizes the Union
as the exclusive bargaining agent for the uniformed officers of the APS (Article 1.01). The
agreement also contains a management rights clause in Article 2.02 providing that the APS will
not exercise discipline, up to and including termination, without reasonable cause. The article
continues,

A claim by an employee that he/she has been disciplined without reasonable cause
may be the subject of a grievance in accordance with the grievance procedure
outlined in this Agreement.

[9] Pursuant to s. 57(1) of the CLC, parties to a collective agreement are required to resolve
disputes concerning the application, interpretation, administration or alleged contravention of the
agreement by referral to arbitration or otherwise, without stoppage of work. An arbitrator is
either selected by the parties or appointed by the federal Minister of Labour (s. 57(2)).

[10] The powers of arbitrators are set out in s. 60 of the CLC and include the power to
determine whether a matter is arbitrable (s. 60(1)(b)) and the power to substitute a penalty for the
discipline imposed or a dismissal, if there is no specific penalty in the collective agreement (s.
60(2)).

[11] The Union filed grievances concerning both the unpaid suspension and the grievor’s
dismissal under the collective agreement. The Union was not a party to the adjudication under
the Code of Conduct, although a Union representative appeared as a witness. Indeed, the Union
had written a letter to the APS in early January 2010 objecting to the process under the Code of
Conduct.

[12] An arbitration board chaired by Gordon Simmons was appointed to hear the grievor’s
suspension grievance. APS raised a preliminary objection to the arbitration board’s jurisdiction
to hear the grievance, which was rejected. Subsequently, APS argued that the grievance should
be dismissed because of issue estoppel or the doctrine of abuse of process.

[13] The majority of the board rejected APS’s submissions, holding that the arbitration board
had jurisdiction to hear the grievance under the collective agreement (Simmons Award, March 8,
2010). As well, they rejected the arguments of issue estoppel and abuse of process, because the
proceeding under the Code of Conduct did not result in a judicial decision and was not
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“litigation” in the legal sense of that word. Moreover, the issue before the arbitration board, the
appropriateness of a disciplinary suspension, had not been dealt with by the adjudicator
(Simmons Award, February 8, 2011).

[14]  Subsequently, a second arbitration board, chaired by Owen Shime, was appointed to deal
with the dismissal grievance, in which the Union claimed that APS contravened the collective
agreement and the Canadian Human Rights Act, R.S.C. 1985, c. H-6 by dismissing the grievor
without accommodating his disability, alcoholism.

[15] In an award dated September 8, 2011, the majority rejected APS’s argument that the
arbitration proceeding should be dismissed, because it would be an abuse of process to continue.
Arbitrator Shime adopted the reasons of Arbitrator Simmons and concluded that the
adjudicator’s findings “lacked the necessary statutory or legal foundation to constitute a judicial
or quasi-judicial proceeding to which the doctrine of abuse of process or issue estoppel may be
applied in the event of a subsequently appropriate legal proceeding” (Shime Award, p. 8). As
well, he relied on the provisions of the Canada Labour Code, concluding that they gave the
grievor a right to proceed to arbitration respecting his discipline and dismissal before an
independent arbitrator selected by the parties. The unilateral selection of the adjudicator by the
Employer was not in accordance with the requirements of s. 57 of the CLC (Award, p. 12).

The Standard of Review

[16] The applicant argues that the arbitration awards must be reviewed on a standard of
correctness, because the arbitrators were applying doctrines of abuse of process and issue
estoppel. These are said to be general questions of law, outside the special expertise of a labour
arbitrator. Moreover, the Supreme Court of Canada in Dunsmuir v. New Brunswick, [2008] 1
S.C.R. 190 at para. 60 cited Toronto (City) v. C.U.P.E., Local 79, [2003] 3 S.C.R. 77 as an
example of a case where the standard of review was correctness, because the question at issue
was one of general law both of central importance to the legal system and outside the
adjudicator’s special expertise. At issue in the City of Toronto case was the application of the
doctrines of issue estoppel and abuse of process by a labour arbitrator where the grievor had been
convicted in a criminal trial and then sought to relitigate the underlying issues before the
arbitrator.

[17] The Union argues that the standard of review is reasonableness, given the more recent
decision of the Supreme Court of Canada in Nor-Man Regional Health Authority Inc. v.
Manitoba Association of Health Care Professionals, 2011 SCC 59. In Nor-Man, the Court dealt
with the standard applicable to the decision of a labour arbitrator applying the doctrine of
equitable estoppel.

[18] | note that the Supreme Court in Nor-Man did not overrule the City of Toronto case.
Indeed, the Court referred to that case when it described the situations in which the standard of
correctness applies (see paras. 35 and 55). Fish J., speaking for the Court, explained that the
standard of reasonableness applied because the arbitrator was imposing estoppel as a remedy (at
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para. 38), and arbitrators require flexibility to provide appropriate remedies in the resolution of
workplace disputes (at para. 49). As well, he noted that arbitrators have the authority to apply
general legal principles in a manner reasonably responsive to the distinctive nature of labour
relations (at para. 52).

[19] This Court has recently held that the standard of reasonableness applied where a labour
arbitrator had to apply the doctrines of abuse of process and issue estoppel to the award of
another arbitrator dealing with the same parties (Canadian Union of Public Employees, Local 79
v. Toronto (City), 2012 ONSC 1158 (Div. Ct.) at para. 28).

[20]  For purposes of this application for judicial review, | need not determine whether Nor-
Man has changed the standard of review from that applied in City of Toronto. Assuming that the
standard of review here is correctness, | am satisfied that the decisions of the arbitrators were
correct.

Analysis

[21] The issue in the present case is whether the arbitrators were required to respect the
determination of the adjudicator under the Code of Conduct that the grievor should be dismissed
because of discreditable conduct. APS argues that the arbitrators erred in holding that the
adjudication under the Code of Conduct was not a judicial proceeding and in concluding that the
grievances were not bound to fail as a result of the adjudication.

[22] Finality doctrines such as issue estoppel and abuse of process are aimed at protecting the
fairness and integrity of the adjudicative process (City of Toronto, above, at para. 5land British
Columbia (Workers’ Compensation Board) v. Figliola, 2011 SCC 52 at para. 28). They aim at
preventing a litigant who is dissatisfied with the result of an adjudication from attempting to
relitigate. As Binnie J. stated in Danyluk v. Ainsworth Technologies Inc., [2001] 2 S.C.R. 460,
“A litigant, to use the vernacular, is only entitled to one bite at the cherry” (at para. 18).

[23] The requirements for issue estoppel were set out by the Supreme Court of Canada in
Danyluk at para. 25:

(1) that the same question has been decided;
(2) that the judicial decision which is said to create the estoppel was final; and

(3) that the parties to the judicial decision or their privies were the same persons
as the parties to the proceedings in which the estoppel is raised or their privies.

[24] Issue estoppel, as well as abuse of process, fundamentally requires that the decision in the
prior process be a judicial decision, reached through an adjudicative process. In determining
whether the prior decision is a judicial decision, three elements are to be considered:
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Is it an institution that is capable of receiving and exercising adjudicative
authority? Secondly, as a matter of law, is the particular decision one that was
required to be made in a judicial manner? Thirdly, as a mixed question of law
and fact, was the decision made in a judicial manner? (Danyluk at para. 35)

[25] In the present case, both arbitrators set out the correct legal principles respecting abuse of
process and issue estoppel and then applied them. They correctly concluded that the decision of
the adjudicator was not a judicial decision as understood in the jurisprudence.

[26] There is no enabling legislation which provides the adjudicator under the Code of
Conduct with authority to make a decision. Rather, the adjudicator’s authority derives from the
Code of Conduct, which was adopted by the APS in order to meet its contractual commitments
to the federal and provincial governments. Therefore, the adjudicator did not have any statutory
authority to make a judicial decision, in contrast to the adjudicators in cases like Danyluk and
Figliola, above.

[27] APS argues that the adjudicator acted judicially, as he conducted the hearing in a manner
consistent with the procedures under the Statutory Powers Procedure Act, R.S.0. 1990, c. S.22,
in accordance with the requirements of the Code of Conduct. For example, evidence was taken
under oath or affirmation and the procedures used were similar to those used under the Police
Services Act.

[28] It is true that the adjudicator conducted the hearing in accordance with principles of
procedural fairness. In that sense, it can be said that he acted in a judicial manner. However,
that does not change the fact that he was not exercising a statutory function, nor was he making a
judicial decision. Rather, he was acting as a delegate of the chief of the APS in making a
decision whether to discipline the grievor.

[29] Both the APS and the Union rely on the decision of the Divisional Court in Macdonald v.
Anishinabek Police Service, 2006 CanLIl 37598. In that case, the APS had dismissed a
probationary constable. When he sought judicial review, the APS argued that the Court had no
jurisdiction, as the relationship of the constable and the APS should be determined under the
Canada Labour Code. However, the Canada Industrial Relations Board had dismissed a
complaint from the constable that his union violated the duty of fair representation under the
CLC because there was, as yet, no collective agreement in place at the time of his termination.

[30] In Macdonald, this Court rejected the argument that it had no jurisdiction to determine
the application for judicial review. It concluded that the APS had a duty to act fairly prior to
dismissing a constable, and the Code of Conduct granted the constable the right to a hearing.
However, the APS had failed to provide such a hearing or procedural fairness.

[31] With respect to the interaction between the Code of Conduct and the procedures available
under a collective agreement, the Court stated that “[ijt would only be at the conclusion of that
hearing process that a discharge grievance could arise” (at para. 36). “That hearing process” is
the one contemplated by the Code of Conduct. The Court also stated,
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Given the dual nature of the APS, which is both an employer under the federal
labour regime and the operator of a professional police force, the two systems
must live together. We therefore reject the respondent’s submission that the
Canada Labour Code has supplanted the APS Code of Conduct.

[32] Again at para. 41, the Court stated,

Unlike other police services which are subject to statutory discipline procedures
under the Police Services Act, it would appear that the APS does not have
available to it a statutory discipline procedure that it can invoke, unless it can be
found in section 54. Instead, as noted, it has the Code of Conduct followed by
resort to the grievance procedure under the collective bargaining agreement and
the Canada Labour Code.

[33] Despite the APS’s argument that Macdonald is determinative of its argument for finality,
| see nothing in the reasons of the Divisional Court that addresses the specific issue arising in the
present applications. The Court in Macdonald determined that the APS could not unilaterally
impose discipline without first following the Code of Conduct. If anything, the quotations above
suggest that the Divisional Court recognized that resort to the grievance procedure and
arbitration is available following a determination under the Code of Conduct.

[34] APS also relied on Penner v. Niagara (Regional Municipality) Police Services Board,
2010 ONCA 616 and Figliola, above. Both are distinguishable.

[35] In Penner, the Ontario Court of Appeal struck a Statement of Claim in a civil action
brought by Mr. Penner against a police service. The issues raised were the same as those
canvassed in a decision in an earlier disciplinary proceeding under the Police Services Act that
had been upheld on appeal. Mr. Penner was a full party at the disciplinary hearing, as his
complaint against the officers had led to the disciplinary process. In the circumstances, the Court
held that the doctrine of issue estoppel applied. In the course of its reasons, the Court stated that
“the hearing officer was carrying out a judicial function and the hearing was conducted with
basic standards of procedural fairness” (at para. 25).

[36] In Penner, unlike the present case, the hearing officer was exercising his power in
accordance with the statutory regime for police discipline found in the Police Services Act. In
addition, Mr. Penner was the one who initiated the proceedings with his complaint, and he
brought the civil action because of his discontent with the findings in the disciplinary process.

[37] Figliola is also a case where a litigant, unhappy with the result in one proceeding, turned
to another forum. Several workers had first sought benefits from the Workers’ Compensation
Board of British Columbia and, when dissatisfied with the outcome of those proceedings, had
turned to the Human Rights Tribunal. The Supreme Court of Canada held that the Tribunal was
precluded from proceeding because of a legislative provision stating that the Tribunal could
dismiss a complaint if the substance of the complaint had been appropriately dealt with in
another proceeding.  In reaching this conclusion, Abella J. for the majority spoke of the
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importance of finality to litigation in the context where a litigant was seeking to relitigate in a
different forum (at para. 47).

[38] The present case is not an example of a litigant invoking different tribunals to relitigate
the same issue. The grievor did not invoke one adjudicative process and, when unhappy with the
result, turn to arbitration. Rather, he was required to participate in a disciplinary process before
the adjudicator that was set in motion by his Employer. Moreover, that process was created
because of the Employer’s independent decision to adopt the Code of Conduct, albeit as required
by the tripartite agreement.

[39] APS also argues that the issues before the adjudicator and Arbitrator Shime are the same,
since each had to deal with the termination of the grievor’s employment. Counsel also argued
that the suspension grievance before Arbitrator Simmons was bound to fail, given the decision to
terminate by the adjudicator.

[40] However, even if the adjudicator’s decision could be said to be a judicial decision, the
doctrine of issue estoppel does not apply here. The issues before the arbitrators and the
adjudicator are not the same, despite the APS assertion to the contrary. The adjudicator stated
clearly during the hearing before him that he was not dealing with violations of the collective
agreement (Transcript, February 22, 2010, p. 172).  Moreover, the dismissal grievance claims
relief for unjust dismissal because of the non-discrimination clause in the collective agreement,
the Canadian Human Rights Act and the duty to accommodate, none of which were considered
by the adjudicator. In addition, the disciplinary nature of the suspension without pay was also
not considered by the adjudicator.

[41] APS also argues that the Union was a party to the adjudication, since a Union
representative was present and an individual from the Union testified on behalf of the grievor.
However, the Union was not an active party to the adjudication. According to the Agreed
Statement of Facts, the grievor was represented by an agent, and not counsel provided by the
Union.

[42] APS also points to certain articles of the collective agreement as evidence of the Union’s
acknowledgement and acceptance of the Code of Conduct proceedings. Article 1.07 defines an
“Employee Representative” to mean a person either appointed by the Union or the employee in
grievances or Code of Conduct complaints.  Article 2.01 recognizes management rights,
including in paragraph (d) the right to manage the APS, including the right to make rules,
regulations and policies.  Finally, Article 19.05 provides that an employee is not entitled to
indemnification for legal costs arising from disciplinary charges or conduct complaints. In my
view, none of these provisions indicates an agreement by the Union that discipline matters will
be determined only through the adjudication process under the Code of Conduct.

[43] Finally, APS argues that the conclusion of the arbitrators calls into question the efficacy
of the Code of Conduct and risks undermining public confidence in the public complaints system
incorporated in the Code of Conduct. The Attorney General of Ontario also made submissions
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about the importance of an effective system of public complaints respecting First Nations police
services.

[44] There is no doubt that an effective police complaints system is important to the
administration of justice in the province. However, it is also important to acknowledge the
policy in the Canada Labour Code that preserves and protects the right of employees to engage
in free collective bargaining. In the present case, APS entered into a collective agreement with
the Union which expressly recognized the employee’s right to grieve unreasonable discipline and
dismissal decisions and ultimately contemplated arbitration before an independent arbitrator.

[45] APS adopted a Code of Conduct as it was required to do by the tripartite agreement. APS
also entered into a collective agreement with the Union that provides the right to arbitrate
discipline and dismissal decisions. These separate provisions have to co-exist. APS cannot avoid
its contractual obligations under the collective agreement by reliance on the tripartite agreement.
The Union is not a party to the tripartite agreement, and unilateral action by the APS in entering
into that agreement cannot oust the right of the Union to pursue a grievance under the collective
agreement.

[46] In sum, the arbitrators correctly concluded that the doctrines of abuse of process and
issue estoppel did not preclude them from proceeding to hear the grievances on the merits.

Conclusion

[47] For these reasons, the applications for judicial review are dismissed. Costs to the Union
are fixed at $6,000.00 all inclusive payable by the applicant.

Swinton J.

Lax J.

Nordheimer J.
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Summary:

The complainant workers suffered from chronic pain and sought compensation from British Columbia's Workers'
Compensation Board. Pursuant to the Board's chronic pain policy, they received a fixed compensation award.
They appealed to the Board's Review Division, arguing that a policy which set a fixed award for chronic pain was
patently unreasonable, unconstitutional and discriminatory on the grounds of disability under s. 8 of the British
Columbia Human Rights Code ("Code"). The Review Officer accepted that he had jurisdiction over the Human
Rights Code complaint and concluded that the Board's chronic pain policy was not contrary to s. 8 of the Code
and therefore not discriminatory.
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The complainants appealed this decision to the Workers' Compensation Appeal Tribunal ("WCAT"). Before the
appeal was heard, the legislation was amended removing WCAT's authority to apply the Code. Based on the
amendments, the complainants' appeal of the Review Officer's human rights conclusions could not be heard by
WCAT, but judicial review remained available. Instead of applying for judicial review, the complainants filed new
complaints with the Human Rights Tribunal, repeating the same s. 8 arguments about the Board's chronic pain
policy that they had made before the Review Division.

The Workers' Compensation Board brought a motion asking the Tribunal to dismiss the new complaints, arguing
that under s. 27(1)(a) of the Code, the Tribunal had no jurisdiction, and that under s. 27(1)(f) of the Code, the
complaints had already been "appropriately dealt with" by the Review Division. The Tribunal rejected both
arguments and found that the issue raised was an appropriate question for the Tribunal to consider and that the
parties to the complaints should receive the benefit of a full Tribunal hearing. On judicial review, the Tribunal's
decision was set aside. The Court of Appeal, however, concluded that the Tribunal's decision was not patently
unreasonable and restored its decision.

[paged24]
Held: The appeal should be allowed, the Tribunal's decision set aside and the complaints dismissed.

Per LeBel, Deschamps, Abella, Charron and Rothstein JJ.: Section 27(1)(f) of the Code is the statutory reflection
of the collective principles underlying the doctrines of issue estoppel, collateral attack and abuse of process --
doctrines used by the common law as vehicles to transport and deliver to the litigation process principles of
finality, the avoidance of multiplicity of proceedings, and protection for the integrity of the administration of
justice, all in the name of fairness.

Read as a whole, s. 27(1)(f) does not codify these actual doctrines or their technical explications, it embraces
their underlying principles. As a result, the Tribunal should be guided less by precise doctrinal catechisms and
more by the goals of the fairness of finality in decision-making and the avoidance of the relitigation of issues
already decided by a decision-maker with the authority to resolve them. Relying on these principles will lead the
Tribunal to ask itself whether there was concurrent jurisdiction to decide the issues; whether the previously
decided legal issue was essentially the same as what is being complained of to the Tribunal; and whether there
was an opportunity for the complainants or their privies to know the case to be met and have the chance to meet
it, regardless of how closely the previous process procedurally mirrored the one the Tribunal prefers or uses
itself. All of these questions go to determining whether the substance of a complaint has been "appropriately
dealt with" under s. 27(1)(f). The Tribunal's strict adherence to the application of issue estoppel was an overly
formalistic interpretation of s. 27(1)(f), particularly of the phrase "appropriately dealt with", and had the effect of
obstructing rather than implementing the goal of avoiding unnecessary relitigation.

Section 27(1)(f) does not represent a statutory invitation either to judicially review another tribunal's decision, or
to reconsider a legitimately decided issue in order to explore whether it might yield a different outcome. The
section is oriented instead towards creating territorial respect among neighbouring tribunals, including respect for
their right to have their own vertical lines of review protected from lateral adjudicative poaching. When an
adjudicative body decides an issue within its jurisdiction, it and the parties who participated in the process are
entitled to assume that, subject to appellate or judicial review, its decision will not only be final, it will be treated
as such by other adjudicative bodies.

[page425]

The discretion in s. 27(1)(f) was intended to be limited. This is based not only on the language of s. 27(1)(f) and
the legislative history, but also on the character of the other six categories of complaints in s. 27(1), all of which
refer to circumstances that make hearing the complaint presumptively unwarranted, such as complaints that are
not within the Tribunal's jurisdiction, allege acts or omissions that do not contravene the Code, have no
reasonable prospect of success, would not be of any benefit to the complainant or further the purposes of the
Code, or are made for improper motives or bad faith.

What the complainants in this case were trying to do is relitigate in a different forum. Rather than challenging the
Review Officer's decision through the available review route of judicial review, they started fresh proceedings
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before a different tribunal in search of a more favourable result. This strategy represented a "collateral appeal” to
the Tribunal, the very trajectory that s. 27(1)(f) and the common law doctrines were designed to prevent. The
Tribunal's analysis made it complicit in this attempt to collaterally appeal the merits of the Board's decision and
decision-making process. Its analysis represents a litany of factors having to do with whether it was comfortable
with the process and merits of the Review Officer's decision: it questioned whether the Review Division's process
met the necessary procedural requirements; it criticized the Review Officer for the way he interpreted his human
rights mandate; it held that the decision of the Review Officer was not final; it concluded that the parties were not
the same before the Workers' Compensation Board as they were before the Tribunal; and it suggested that
Review Officers lacked expertise in interpreting or applying the Code.

The standard of review designated under s. 59 of the Administrative Tribunals Act is patent unreasonableness.
Because the Tribunal based its decision to proceed with these complaints and have them relitigated on
predominantly irrelevant factors and ignored its true mandate under s. 27(1)(f), its decision is patently
unreasonable.

Per McLachlin C.J. and Binnie, Fish and Cromwell JJ.: Both the common law and in particular s. 27(1)(f) of the
Code are intended to achieve the necessary balance between finality and fairness through the exercise of
discretion. It is this balance which is at the heart of both [page426] the common law finality doctrines and the
legislative intent in enacting s. 27(1)(f). A narrow interpretation of the Tribunal's discretion under s. 27(1)(f) does
not reflect the clear legislative intent in enacting the provision. Rather, s. 27(1)(f) confers, in very broad language,
a flexible discretion on the Human Rights Tribunal to enable it to achieve that balance in the multitude of contexts
in which another tribunal may have dealt with a point of human rights law.

The grammatical and ordinary meaning of the words of s. 27(1)(f) support an expansive view of the discretion,
not a narrow one. Nor can it be suggested that s. 27(1)(f) be read narrowly because of the character of the other
six categories of discretion conferred by s. 27(1). The provision's legislative history also confirms that it was the
Legislature's intent to confer a broad discretion to dismiss or not to dismiss where there had been an earlier
proceeding. The intent was clearly to broaden, not to narrow, the range of factors which a tribunal could
consider.

The Court's jurisprudence recognizes that, in the administrative law context, common law finality doctrines must
be applied flexibly to maintain the necessary balance between finality and fairness. This is done through the
exercise of discretion taking into account a wide variety of factors which are sensitive to the particular
administrative law context in which the case arises and to the demands of substantial justice in the particular
circumstances of each case. Finality and requiring parties to use the most appropriate mechanisms for review
are of course important considerations. But they are not the only, or even the most important considerations. The
need for this necessarily broader discretion in applying the finality doctrines in the administrative law setting is
well illustrated by the intricate and changing procedural context in which the complainants found themselves in
this case and underlines the wisdom of applying finality doctrines with considerable flexibility in the administrative
law setting. The most important consideration is whether giving the earlier proceeding final and binding effect will
work an injustice. If there is substantial injustice, or a serious risk of it, poor procedural choices by the
complainant should generally not be fatal to an appropriate consideration of his or her complaint on its merits.

[paged27]

In this case, the Tribunal's decision not to dismiss the complaint under s. 27(1)(f) was patently unreasonable.
While the Tribunal was entitled to take into account the alleged procedural limitations of the proceedings before
the Review Officer, it committed a reversible error by basing its decision on the alleged lack of independence of
the Review Officer and by ignoring the potential availability of judicial review to remedy any procedural defects.
More fundamentally, it failed to consider whether the substance of the complaint had been addressed and
thereby failed to take this threshold statutory requirement into account. This requires looking at such factors as
the issues raised in the earlier proceedings; whether those proceedings were fair; whether the complainant had
been adequately represented; whether the applicable human rights principles had been canvassed; whether an
appropriate remedy had been available and whether the complainant chose the forum for the earlier
proceedings. This flexible and global assessment seems to be exactly the sort of approach called for by s.
27(1)(f). The Tribunal also failed to have regard to the fundamental fairness or otherwise of the earlier
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proceeding. All of this led the Tribunal to give no weight at all to the interests of finality and to largely focus
instead on irrelevant considerations of whether the strict elements of issue estoppel were present.

The appeal should be allowed and the application of the Workers' Compensation Board under s. 27(1)(f) should
be remitted to the Tribunal for reconsideration.
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The judgment of LeBel, Deschamps, Abella, Charron and Rothstein JJ. was delivered by

ABELLA J.

1 Litigants hope to have their legal issues resolved as equitably and expeditiously as possible by an authoritative
adjudicator. Subject only to rights of review or appeal, they expect, in the interests of fairness, to be able to rely on
the outcome as final and binding. What they do not expect is to have those same issues relitigated by a different
adjudicator in a different forum at the request of a losing party seeking a different result. On the other hand, it may
sometimes be the case that justice demands fresh litigation.

2 In British Columbia, there is legislation giving the Human Rights Tribunal a discretion to refuse to hear a
complaint if the substance of that complaint has already been appropriately dealt with in another proceeding. The
issue in this appeal is how that discretion ought to be exercised when another tribunal with concurrent human rights
jurisdiction has disposed of the complaint.

Background

3 Guiseppe Figliola, Kimberley Sallis, and Barry Dearden suffered from chronic pain. Mr. Figliola suffered a lower
back injury while trying to place a sixty-pound, steel airshaft in the centre of a roll of paper. Ms. Sallis fell down a set
of slippery stairs while delivering letters for Canada Post. Mr. Dearden, who also worked for Canada Post,
developed back pain while delivering mail.

4 Each of them sought compensation from the British Columbia's Workers' Compensation Board [page431] for,
among other things, their chronic pain. The employers were notified in each case.

5 The Board's chronic pain policy, set by its board of directors, provided for a fixed award for such pain:

Where a Board officer determines that a worker is entitled to [an] award for chronic pain ... an award equal
to 2.5% of total disability will be granted to the worker.

(Rehabilitation Services and Claims Manual, vol. I, Policy No. 39.01, Chronic Pain, at para. 4(b); later replaced by
vol. I, Policy No. 39.02, Chronic Pain (online).)

6 Pursuant to this policy, the complainants received a fixed compensation award amounting to 2.5% of total
disability for their chronic pain. The Workers' Compensation Board expresses partial disability as a percentage of
the disability suffered by a completely disabled worker. This is intended to reflect "the extent to which a particular
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injury is likely to impair a worker's ability to earn in the future" (Rehabilitation Services and Claims Manual, vol. II,
Policy No. 39.00).

7 Each complainant appealed to the Board's Review Division, arguing that a policy which set a fixed award for
chronic pain was patently unreasonable, unconstitutional under s. 15 of the Canadian Charter of Rights and
Freedoms, and discriminatory on the grounds of disability under s. 8 of the Human Rights Code, R.S.B.C. 1996, c.
210.

8 At the Review Division, the Review Officer, Nick Attewell, found that only the Workers' Compensation Appeal
Tribunal ("WCAT") had the authority to scrutinize policies for patent [page432] unreasonableness. He also
concluded that, since the combination of s. 44 of the Administrative Tribunals Act, S.B.C. 2004, c. 45 ("ATA"), and
s. 245.1 of the Workers Compensation Act, R.S.B.C. 1996, c. 492, expressly deprived the WCAT of jurisdiction over
constitutional questions, this meant that he too had no such jurisdiction.

9 The Review Officer accepted that he had jurisdiction over the Human Rights Code complaint. This authority
flowed from this Court's decision in Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC
14, [2006] 1 S.C.R. 513, where the majority concluded that human rights tribunals did not have exclusive jurisdiction
over human rights cases and that unless there was statutory language to the contrary, other tribunals had
concurrent jurisdiction to apply human rights legislation.

10 In careful and thorough reasons, the Review Officer concluded that the Board's chronic pain policy was not
contrary to s. 8 of the Code and therefore not discriminatory.

11 The complainants appealed Mr. Attewell's decision to the WCAT. Before the appeal was heard, the B.C.
legislature amended the Administrative Tribunals Act and the Workers Compensation Act, removing the WCAT's
authority to apply the Code (Attorney General Statutes Amendment Act, 2007, S.B.C. 2007, c. 14). The effect of this
amendment on a Review Officer's authority to address the Code is not before us and was not argued by any of the
parties.

12 Based on the amendments, the complainants' appeal of the Review Officer's human rights conclusions could
not be heard by the WCAT, but judicial review remained available. Instead of applying for judicial review, however,
the complainants filed new complaints with the Human Rights Tribunal, repeating the same s. 8 arguments about
the Board's chronic pain policy that they had made before the Review Division. They did not proceed [page433]
with their appeal to the WCAT from the conclusions of the Review Officer dealing with whether he had jurisdiction to
find the chronic pain policy to be patently unreasonable.

13 The Workers' Compensation Board brought a motion asking the Tribunal to dismiss the new complaints,
arguing that under s. 27(1)(a) of the Code, the Tribunal had no jurisdiction, and that under s. 27(1)(f), the
complaints had already been appropriately dealt with by the Review Division. Those provisions state:

27(1) A member or panel may, at any time after a complaint is filed and with or without a
hearing, dismiss all or part of the complaint if that member or panel determines that any of
the following apply:

(a) the complaint or that part of the complaint is not within the jurisdiction of the tribunal,

() the substance of the complaint or that part of the complaint has been appropriately
dealt with in another proceeding;

14 The Tribunal rejected both arguments ( 2008 BCHRT 374 (CanLll)). Of particular relevance, it did not agree that
the complaints should be dismissed under s. 27(2)(f). Citing British Columbia (Ministry of Competition, Science &
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Enterprise) v. Matuszewski, 2008 BCSC 915, 82 Admin. L.R. (4th) 308, and relying on this Court's decision in
Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R. 460, the Tribunal concluded that "the
substance of the Complaints was not appropriately dealt with in the review process... . [T]he issue raised is an
appropriate question for the Tribunal to consider and the parties to the Complaints should receive the benefit of a
full Tribunal hearing" (para. 50).

[page434]

15 On judicial review, the Tribunal's decision was set aside by Justice Stromberg-Stein (2009 BCSC 377, 93
B.C.L.R. (4th) 384). She concluded that the same issues had already been "conclusively decided" by the Review
Officer and that the Tribunal had failed to take into proper account the principles of res judicata, collateral attack,
and abuse of process (paras. 40 and 54). She found that for the Tribunal to proceed would be a violation of the
principles of consistency, finality and the integrity of the administration of justice. In her view, the complaints to the
Tribunal were merely a veiled attempt to circumvent judicial review:

The Tribunal would be ruling on the correctness of the Review Division decision. That is not the role of the
Tribunal and to do so constitutes an abuse of process. [para. 56]

16 As for which standard of review applied, her view was that the Tribunal's decision ought to be set aside whether
the standard was correctness or patent unreasonableness.

17 The Court of Appeal restored the Tribunal's decision (2010 BCCA 77, 2 B.C.L.R. (5th) 274). It interpreted s.
27(1)(f) as reflecting the legislature's intention to confer jurisdiction on the Tribunal to adjudicate human rights
complaints even when the same issue had previously been dealt with by another tribunal. This did not represent the
Tribunal exercising appellate review over the other proceeding, it flowed from the Tribunal's role in determining
whether the previous proceeding had substantively addressed the human rights issues.

18 On the question of the standard of review, the Court of Appeal concluded that the issue revolved around s.
27(1)(f). Since a decision under s. 27(1)(f) is discretionary, the appropriate standard according to the jurisprudence
is patent unreasonableness: see Workers' Compensation Appeal Tribunal (B.C.) v. Hill, 2011 BCCA 49, 299
B.C.A.C. 129; [page435] Berezoutskaia v. Human Rights Tribunal (B.C.), 2006 BCCA 95, 223 B.C.A.C. 71; Hines v.
Canpar Industries Ltd., 2006 BCSC 800, 55 B.C.L.R. (4th) 372; and Matuszewski. This was based on s. 59(3) of the
ATA, which sets out the relevant standard, and on s. 59(4), which sets out a number of indicia:

59 (1) In a judicial review proceeding, the standard of review to be applied to a decision of
the tribunal is correctness for all questions except those respecting the exercise of
discretion, findings of fact and the application of the common law rules of natural justice
and procedural fairness.

(3) A court must not set aside a discretionary decision of the tribunal unless it is patently
unreasonable.

(4) For the purposes of subsection (3), a discretionary decision is patently unreasonable if the
discretion

(a) is exercised arbitrarily or in bad faith,
(b) is exercised for an improper purpose,
(c) is based entirely or predominantly on irrelevant factors, or

(d) fails to take statutory requirements into account.
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19 The Court of Appeal concluded that the Tribunal's decision was not patently unreasonable.

20 | agree with the conclusion that, based on the directions found in s. 59(3) of the ATA, the Tribunal's decision is
to be reviewed on a standard of patent unreasonableness. In my respectful view, however, | see the Tribunal's
decision not to dismiss the complaints in these circumstances as reaching that threshold.

[page436]

Analysis

21 The question of jurisdiction is not seriously at issue in this appeal. Since Tranchemontagne, tribunals other than
human rights commissions have rightly assumed that, absent legislative intent to the contrary, they have concurrent
jurisdiction to apply human rights legislation. That means that at the time these complaints were brought, namely,
before the amendments to the ATA removed the WCAT's human rights jurisdiction, both the Workers'
Compensation Board and the Human Rights Tribunal had ostensible authority to hear human rights complaints.
Since the complainants brought their complaints to the Board, and since either the Board or the Tribunal was
entitled to hear the issue, the Board had jurisdiction when it decided the complainants' human rights issues. But
based on their concurrent jurisdiction when this complaint was brought to the Board, there is no serious question
that the Tribunal, in theory, also had authority over these human rights complaints. This means that s. 27(1)(a) of
the Code is not in play.

22 The question then arises: when two bodies share jurisdiction over human rights, what ought to guide the
Tribunal under s. 27(1)(f) in deciding when to dismiss all or part of a complaint that has already been decided by the
other tribunal?

23 In Matuszewski, Pitfield J. explored the contours and concepts of this provision. In that case, the collective
agreement had banned the accrual of seniority while an employee was on long-term disability. The union grieved,
alleging that the provision was discriminatory. The arbitrator concluded that it was not. The union did not seek
judicial review from the arbitrator's decision. One of the employees in the bargaining unit filed a complaint with the
Human Rights Tribunal alleging that the same collective agreement provision was discriminatory. [page437] The
Human Rights Tribunal refused to dismiss this fresh complaint.

24 On judicial review of the Tribunal's decision, Pitfield J. concluded that the Tribunal's refusal to dismiss the
complaint was patently unreasonable. In his view, s. 27(1)(f) is the statutory mechanism through which the Tribunal
can prevent conflicting decisions arising from the same issues. This flows from the concurrent jurisdiction exercised
over the Code by the Tribunal and other tribunals. While s. 27(1)(f) does not call for a strict application of the
doctrines of issue estoppel, collateral attack, or abuse of process, the principles underlying all three of these
doctrines are "factors of primary importance that must be taken into account when exercising discretion under s.
27(1)(f) of the Human Rights Code to proceed, or to refrain from proceeding, with the hearing of a complaint” (para.
31).

25 | agree with Pitfield J.'s conclusion that s. 27(1)(f) is the statutory reflection of the collective principles underlying
those doctrines, doctrines used by the common law as vehicles to transport and deliver to the litigation process
principles of finality, the avoidance of multiplicity of proceedings, and protection for the integrity of the administration
of justice, all in the name of fairness. They are vibrant principles in the civil law as well (Civil Code of Québec, S.Q.
1991, c. 64, art. 2848; Boucher v. Stelco Inc., 2005 SCC 64, [2005] 3 S.C.R. 279; Rocois Construction Inc. v.
Québec Ready Mix Inc., [1990] 2 S.C.R. 440, at p. 448).

26 As a result, given that multiple tribunals frequently exercise concurrent jurisdiction over the same issues, it is not
surprising that the common law doctrines also find expression in the administrative law context through statutory
mechanisms such as s. 27(1)(f). A brief review of these doctrines, therefore, can be of assistance in better
assessing whether their underlying principles have been respected in this case.
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[page438]

27 The three preconditions of issue estoppel are whether the same question has been decided; whether the earlier
decision was final; and whether the parties, or their privies, were the same in both proceedings (Angle v. Minister of
National Revenue, [1975] 2 S.C.R. 248, at p. 254). These concepts were most recently examined by this Court in
Danyluk, where Binnie J. emphasized the importance of finality in litigation: "A litigant ... is only entitled to one bite
at the cherry... . Duplicative litigation, potential inconsistent results, undue costs, and inconclusive proceedings are
to be avoided" (para. 18). Parties should be able to rely particularly on the conclusive nature of administrative
decisions, he noted, since administrative regimes are designed to facilitate the expeditious resolution of disputes
(para. 50). All of this is guided by the theory that "estoppel is a doctrine of public policy that is designed to advance
the interests of justice" (para. 19).

28 The rule against collateral attack similarly attempts to protect the fairness and integrity of the justice system by
preventing duplicative proceedings. It prevents a party from using an institutional detour to attack the validity of an
order by seeking a different result from a different forum, rather than through the designated appellate or judicial
review route: see Canada (Attorney General) v. TeleZone Inc., 2010 SCC 62, [2010] 3 S.C.R. 585, and Garland v.
Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629.

29 Both collateral attack and res judicata received this Court's attention in Boucher. The Ontario Superintendent of
Pensions had ordered and approved a partial wind-up report according to which members of the plan employed in
Quebec were not to receive early retirement benefits, due to the operation of Quebec law. The employees were
notified, but chose not to contest the Superintendent's decision to approve the report. Instead, several of them
started an action against their employer in the Quebec Superior Court claiming their entitlement to early retirement
benefits. LeBel J. rejected the employees' [page439] claim. Administrative law, he noted, has review mechanisms in
place for reducing error or injustice. Those are the mechanisms parties should use. The decision to pursue a court
action instead of judicial review resulted in "an impermissible collateral attack on the Superintendent's decision":

Modern adjective law and administrative law have gradually established various appeal mechanisms and
sophisticated judicial review procedures, so as to reduce the chance of errors or injustice. Even so, the
parties must avail themselves of those options properly and in a timely manner. Should they fail to do so,
the case law does not in most situations allow collateral attacks on final decisions ... . [para. 35]

30 In other words, the harm to the justice system lies not in challenging the correctness or fairness of a judicial or
administrative decision in the proper forums, it comes from inappropriately circumventing them (Toronto (City) v.
C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at para. 46).

31 And finally, we come to the doctrine of abuse of process, which too has as its goal the protection of the fairness
and integrity of the administration of justice by preventing needless multiplicity of proceedings, as was explained by
Arbour J. in Toronto (City). The case involved a recreation instructor who was convicted of sexually assaulting a
boy under his supervision and was fired after his conviction. He grieved the dismissal. The arbitrator decided that
the conviction was admissible evidence but not binding on him. As a result, he concluded that the instructor had
been dismissed without cause.

32 Arbour J. found that the arbitrator was wrong not to give full effect to the criminal conviction even though neither
res judicata nor the rule against collateral attack strictly applied. Because the effect of the arbitrator's decision was
to relitigate [page440] the conviction for sexual assault, the proceeding amounted to a "blatant abuse of process"
(para. 56).

33 Even where res judicata is not strictly available, Arbour J. concluded, the doctrine of abuse of process can be
triggered where allowing the litigation to proceed would violate principles such as "judicial economy, consistency,
finality and the integrity of the administration of justice" (para. 37). She stressed the goals of avoiding inconsistency
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and wasting judicial and private resources:

[Even] if the same result is reached in the subsequent proceeding, the relitigation will prove to have been a
waste of judicial resources as well as an unnecessary expense for the parties and possibly an additional
hardship for some witnesses. Finally, if the result in the subsequent proceeding is different from the
conclusion reached in the first on the very same issue, the inconsistency, in and of itself, will undermine the
credibility of the entire judicial process, thereby diminishing its authority, its credibility and its aim of finality.
[para. 51]

(See also R. v. Mahalingan, 2008 SCC 63, [2008] 3 S.C.R. 316, at para. 106, per Charron J.)

34 At their heart, the foregoing doctrines exist to prevent unfairness by preventing "abuse of the decision-making
process" (Danyluk, at para. 20; see also Garland, at para. 72, and Toronto (City), at para. 37). Their common
underlying principles can be summarized as follows:

* It is in the interests of the public and the parties that the finality of a decision can be relied on
(Danyluk, at para. 18; Boucher, at para. 35).

*  Respect for the finality of a judicial or administrative decision increases fairness and the integrity of
the courts, administrative tribunals and the administration of justice; on the other hand, relitigation
of issues that have been previously decided in an appropriate forum may undermine confidence in
this fairness [page441] and integrity by creating inconsistent results and unnecessarily duplicative
proceedings (Toronto (City), at paras. 38 and 51).

*  The method of challenging the validity or correctness of a judicial or administrative decision should
be through the appeal or judicial review mechanisms that are intended by the legislature (Boucher,
at para. 35; Danyluk, at para. 74).

*  Parties should not circumvent the appropriate review mechanism by using other forums to
challenge a judicial or administrative decision (TeleZone, at para. 61; Boucher, at para. 35;
Garland, at para. 72).

*  Avoiding unnecessary relitigation avoids an unnecessary expenditure of resources (Toronto (City),
at paras. 37 and 51).

35 These are the principles which underlie s. 27(1)(f). Singly and together, they are a rebuke to the theory that
access to justice means serial access to multiple forums, or that more adjudication necessarily means more justice.

36 Read as a whole, s. 27(1)(f) does not codify the actual doctrines or their technical explications, it embraces their
underlying principles in pursuit of finality, fairness, and the integrity of the justice system by preventing unnecessary
inconsistency, multiplicity and delay. That means the Tribunal should be guided less by precise doctrinal
catechisms and more by the goals of the fairness of finality in decision-making and the avoidance of the relitigation
of issues already decided by a decision-maker with the authority to resolve them. Justice is enhanced by protecting
the expectation that parties will not be subjected to the relitigation in a different forum of matters they thought had
been conclusively resolved. Forum shopping for a different and better result can be dressed up in many attractive
adjectives, but fairness is not among them.

[paged4?]

37 Relying on these underlying principles leads to the Tribunal asking itself whether there was concurrent
jurisdiction to decide human rights issues; whether the previously decided legal issue was essentially the same as
what is being complained of to the Tribunal; and whether there was an opportunity for the complainants or their
privies to know the case to be met and have the chance to meet it, regardless of how closely the previous process
procedurally mirrored the one the Tribunal prefers or uses itself. All of these questions go to determining whether
the substance of a complaint has been "appropriately dealt with". At the end of the day, it is really a question of
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whether it makes sense to expend public and private resources on the relitigation of what is essentially the same
dispute.

38 What | do not see s. 27(1)(f) as representing is a statutory invitation either to "judicially review" another
tribunal's decision, or to reconsider a legitimately decided issue in order to explore whether it might yield a different
outcome. The section is oriented instead towards creating territorial respect among neighbouring tribunals,
including respect for their right to have their own vertical lines of review protected from lateral adjudicative
poaching. When an adjudicative body decides an issue within its jurisdiction, it and the parties who participated in
the process are entitled to assume that, subject to appellate or judicial review, its decision will not only be final, it
will be treated as such by other adjudicative bodies. The procedural or substantive correctness of the previous
proceeding is not meant to be bait for another tribunal with a concurrent mandate.

39 | see the discretion in s. 27(2)(f), in fact, as being limited, based not only on the language of s. 27(1)(f), but also
on the character of the other six categories of complaints in s. 27(1) in whose company it finds itself. Section 27(1)
states:

27 (1) A member or panel may, at any time after a complaint is filed and with or without a
[page443] hearing, dismiss all or part of the complaint if that member or panel determines
that any of the following apply:

(a) the complaint or that part of the complaint is not within the jurisdiction of the tribunal,

(b) the acts or omissions alleged in the complaint or that part of the complaint do not
contravene this Code;

(c) there is no reasonable prospect that the complaint will succeed;

(d) proceeding with the complaint or that part of the complaint would not
() benefit the person, group or class alleged to have been discriminated against, or
(i) further the purposes of this Code;

(e) the complaint or that part of the complaint was filed for improper motives or made in
bad faith;

(f) the substance of the complaint or that part of the complaint has been appropriately
dealt with in another proceeding;

(g) the contravention alleged in the complaint or that part of the complaint occurred more
than 6 months before the complaint was filed unless the complaint or that part of the
complaint was accepted under section 22(3).

40 Each subsection in s. 27(1) refers to circumstances that make hearing the complaint presumptively
unwarranted: complaints that are not within the Tribunal's jurisdiction; allege acts or omissions that do not
contravene the Code; have no reasonable prospect of success; would not be of any benefit to the complainant or
further the purposes of the Code; or are made for improper motives or in bad faith. These are the statutory
companions for s. 27(1)(f). The fact that the word "may" is used in the preamble to s. 27(1) means that the Tribunal
does have an element of discretion in deciding whether to dismiss these complaints. But it strikes me as
counterintuitive to think that the legislature intended to give the Tribunal a wide berth to [page444] decide, for
example, whether or not to dismiss complaints it has no jurisdiction to hear, are unlikely to succeed, or are
motivated by bad faith.

41 This is the context in which the words "appropriately dealt with" in s. 27(1)(f) should be understood. All of the
other provisions with which s. 27(1)(f) is surrounded lean towards encouraging dismissal. On its face, there is no
principled basis for interpreting s. 27(1)(f) idiosyncratically from the rest of s. 27(1). | concede that the word
"appropriately” is, by itself, easily stretched into many linguistic directions. But our task is not to define the word, it is
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to define it in its statutory context so that, to the extent reasonably possible, the legislature's intentions can be
respected.

42 Nor does the legislative history of s. 27(1)(f) support the theory that the legislature intended to give the Tribunal
a wide discretion to re-hear complaints decided by other tribunals. Formerly, ss. 25(3) and 27(2) of the Code
required the Tribunal to consider the subject matter, nature, and available remedies of the earlier proceeding in
deciding whether to defer or dismiss a complaint without a hearing. These factors were interpreted by the Human
Rights Commission to include the administrative fairness of the earlier proceeding, the expertise of the decision-
maker, which forum was more appropriate for discussing the issues, and whether the earlier proceeding could
deliver an adequate remedy, factors which provided hurdles to the dismissal of complaints: see D. K. Lovett and A.
R. Westmacott, "Human Rights Review: A Background Paper" (2001) (online), at pp. 100-101.

43 The legislature removed these limiting factors in 2002 in the Human Rights Code Amendment [page445] Act,
2002, S.B.C. 2002, c. 62. By removing factors which argued against dismissing a complaint, the legislature may
well be taken to have intended that a different approach be taken by the Tribunal, namely, one that made it easier
to dismiss complaints. This is consistent with the statement of the then Minister of Government Services, the Hon.
U. Dosanjh, on second reading of the Human Rights Amendment Act, 1995, S.B.C. 1995, c. 42, which included s.
22(1), the almost identically worded predecessor to s. 27(1). While he did not specifically refer to each of the
subsections of s. 22(1) or their discrete purposes, it is clear that his overriding objective in introducing this
legislative package, which included these provisions, was to reduce a substantial backlog and ensure "a system ...
which will be efficient and streamlined™:

In this proposed legislation, you now have the power to defer consideration of a complaint pending the
outcome of another proceeding, so that there is no unnecessary overlap in the proceedings.

You have the power to dismiss the complaints, as | indicated, and that has been expanded. [Emphasis
added.]

(British Columbia, Official Report of Debates of the Legislative Assembly (Hansard), vol. 21, 4th Sess., 35th
Parl., June 22, 1995, at p. 16062)

44 This then brings us to the Tribunal's use of the Danyluk factors. Not only do | resist re-introducing by judicial fiat
the types of factors that the legislature has expressly removed, it is not clear to me that the Danyluk factors even
apply. They were developed to assist courts in applying the doctrine of issue estoppel. Section 27(1)(f), on the other
hand, is not limited to issue estoppel. As Pitfield J. explained in Matuszewski, s. 27(1)(f) does not call for the
technical application of any of the common law doctrines - issue estoppel, collateral attack or [page446] abuse of
process - it calls instead for an approach that applies their combined principles. Notably, neither Stromberg-Stein J.
nor the Court of Appeal referred to the Danyluk factors in their respective analyses.

45 Moreover, importing the Danyluk factors into s. 27(1)(f) would undermine what this Court mandated in
Tranchemontagne when it directed that, absent express language to the contrary, all administrative tribunals have
concurrent jurisdiction to apply human rights legislation. That means that Danyluk factors such as the prior decision-
maker's mandate and expertise, are presumed to be satisfied. Encouraging the Tribunal to nonetheless apply a
comparative mandate and expertise approach would erode Bastarache J.'s conclusion that human rights tribunals
are not the exclusive "guardian or the gatekeeper for human rights law" (Tranchemontagne, at para. 39).

46 This brings us to how the Tribunal exercised its discretion in this case. Because | see s. 27(1)(f) as reflecting the
principles of the common law doctrines rather than the codification of their technical tenets, | find the Tribunal's
strict adherence to the application of issue estoppel to be an overly formalistic interpretation of the section,
particularly of the phrase "appropriately dealt with". With respect, this had the effect of obstructing rather than
implementing the goal of avoiding unnecessary relitigation. In acceding to the complainant's request for relitigation
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of the same s. 8 issue, the Tribunal was disregarding Arbour J.'s admonition in Toronto (City) that parties should not
try to [page447] impeach findings by the "impermissible route of relitigation in a different forum" (para. 46).

47 "Relitigation in a different forum" is exactly what the complainants in this case were trying to do. Rather than
challenging the Review Officer's decision through the available review route of judicial review, they started fresh
proceedings before a different tribunal in search of a more favourable result. This strategy represented, as
Stromberg-Stein J. noted, a "collateral appeal” to the Tribunal (para. 52), the very trajectory that s. 27(1)(f) and the
common law doctrines were designed to prevent:

... this case simply boils down to the complainants wanting to reargue the very same issue that has already
been conclusively decided within the same factual and legal matrix. The complainants are attempting to
pursue the matter again, within an administrative tribunal setting where there is no appellate authority by
one tribunal over the other. [para. 54]

48 The Tribunal's analysis made it complicit in this attempt to collaterally appeal the merits of the Board's decision
and decision-making process. Its analysis represents a litany of factors having to do with whether it was
comfortable with the process and merits of the Review Officer's decision.

49 To begin, it questioned whether the Review Division's process met the necessary procedural requirements. This
is a classic judicial review question and not one within the mandate of a concurrent decision-maker. While the
Tribunal may inquire into whether the parties had notice of the case to be met and were given an opportunity to
respond, that does not mean that it can require that the prior process be a procedural mimic of the Tribunal's own,
more elaborate one. But in any event, | agree with Stromberg-Stein J. that there were no complaints [page448]
about the complainants' ability to know the case to be met or the Board's jurisdiction to hear it:

Each of the complainants participated fully in the proceedings; each knew the case to be met and had the
chance to meet it. Each of the complainants had the benefit of competent and experienced counsel who
raised the human rights issues within the workers' compensation context. The issues were analyzed and
addressed fully by the Review Division. It was implicit in their submissions to the Review Division that they
accepted the Review Division had full authority to decide the human rights issue. [para. 52]

(See also Rasanen v. Rosemount Instruments Ltd. (1994), 112 D.L.R. (4th) 683 (Ont. C.A.), at p. 705.)

As long as the complainants had a chance to air their grievances before an authorized decision-maker, the extent to
which they received traditional "judicial" procedural trappings should not be the Tribunal's concern.

50 The Tribunal also criticized the Review Officer for the way he interpreted his human rights mandate:

... the Review Officer, who, in the absence of evidence, made findings about the appropriate comparator
group, that the dignity of the Complainants was not impacted by the Policy, and that there was a [bona fide
justification] for the Policy. There was no analysis regarding where the onus lay in establishing a [bona fide
justification] or what the applicable interpretive principles with respect to human rights legislation are... .
Further, any discriminatory rule must not discriminate more than is necessary; hence, there must be
consideration given to possible alternatives to the impugned rule which would be less discriminatory while
still achieving the objective ... . [para. 46]

These too are precisely the kinds of questions about the merits that are properly the subject of judicial review, not
grounds for a collateral attack by a human rights tribunal under the guise of s. 27(1)(f).

[page449]

51 In addition, the Tribunal held that the decision of the Review Officer was not final. It is not clear to me what the
Tribunal was getting at. "Final" means that all available means of review or appeal have been exhausted. Where a
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party chooses not to avail itself of those steps, the decision is final. Even under the strict application of issue
estoppel, which in my view is not in any event what s. 27(1)(f) was intended to incorporate, the Review Officer's
decision was a final one in these circumstances. Having chosen not to judicially review the decision as they were
entitled to do, the complainants cannot then claim that because the decision lacks "finality" they are entitled to start
all over again before a different decision-maker dealing with the same subject matter (Danyluk, at para. 57).

52 The Tribunal concluded that the parties were not the same before the Workers' Compensation Board as they
were before the Tribunal. This, the Tribunal held, precluded the application of the doctrine of issue estoppel. This
too represents the strict application of issue estoppel rather than of the principles underlying all three common law
doctrines. Moreover, it is worth noting, as Arbour J. observed in Toronto (City), that the absence of "mutuality" does
not preclude the application of abuse of process to avoid undue multiplicity (para. 37).

53 Finally, the Tribunal suggested that Review Officers lacked expertise in interpreting or applying the Code. As
previously mentioned, since both adjudicative bodies had concurrent jurisdiction at the time the complaint was
heard and decided, this is irrelevant. Bastarache J., in Tranchemontagne, expressly rejected the argument that the
quasi-constitutional status of human rights legislation required that there be an expert human rights body exercising
a supervisory role over human rights jurisprudence. As he explained, human rights legislation must be offered
accessible application to further the purposes of the Code by fostering "a general culture of respect for human
rights in the [page450] administrative system" (paras. 33 and 39; Nova Scotia (Workers' Compensation Board) v.
Martin, 2003 SCC 54, [2003] 2 S.C.R. 504; and Council of Canadians with Disabilities v. VIA Rail Canada Inc., 2007
SCC 15, [2007] 1 S.C.R. 650).

54 Because the Tribunal based its decision to proceed with these complaints and have them relitigated on
predominantly irrelevant factors and ignored its true mandate under s. 27(1)(f), its decision, in my respectful view, is
patently unreasonable. Since it was patently unreasonable in large part because it represented the unnecessary
prolongation and duplication of proceedings that had already been decided by an adjudicator with the requisite
authority, | see no point in wasting the parties' time and resources by sending the matter back for an inevitable
result.

55 | would therefore allow the appeal, set aside the Tribunal's decision and dismiss the complaints. In accordance
with the Board's request, there will be no order for costs.

The reasons of McLachlin C.J. and Binnie, Fish and Cromwell JJ. were delivered by

CROMWELL J.

I. Introduction

56 | agree with my colleague Abella J. that the decision of the Human Rights Tribunal was patently unreasonable
(2008 BCHRT 374 (CanLlIl)). However, | do not, with respect, share Abella J.'s interpretation of the discretion
conferred by s. 27(1)(f) of the Human Rights Code, R.S.B.C. 1996, c. 210, nor do | agree with her decision not to
remit the complaints to the Tribunal.

[paged51]

57 1do not subscribe to my colleague's understanding of what lies at the heart of the common law finality doctrines
or of the principles underlying s. 27(1)(f) of the Human Rights Code. Abella J. writes that what is at the heart of
these finality doctrines is preventing abuse of the decision-making process and that the discretion conferred by s.
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27(1)(f) is a limited one, concerned only with finality, avoiding unnecessary relitigation and pursuing the appropriate
review mechanisms. | respectfully disagree.

58 The common law has consistently seen these finality doctrines as being concerned with striking an appropriate
balance between the important goals of finality and fairness, more broadly considered. Finality is one aspect of
fairness, but it does not exhaust that concept or trump all other considerations. As for s. 27(2)(f), it confers, in very
broad language, a flexible discretion on the Human Rights Tribunal to enable it to achieve that balance in the
multitude of contexts in which another tribunal may have dealt with a point of human rights law. In my view, both the
common law and in particular s. 27(1)(f) of the Code are intended to achieve the necessary balance between finality
and fairness through the exercise of discretion. It is this balance which is at the heart of both the common law
finality doctrines and the legislative intent in enacting s. 27(1)(f). In my respectful view, a narrow interpretation of the
Tribunal's discretion under s. 27(1)(f) does not reflect the clear legislative intent in enacting the provision.

59 | would allow the appeal and remit the Workers' Compensation Board's motion to dismiss the complaints under
s. 27(1)(f) to the Tribunal for reconsideration in light of the principles | set out.

[paged52]

II.  Analysis

A. Common Law Finality Doctrines

60 The leading authorities from this Court on the application of finality doctrines in the administrative law context
are Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R. 460, and Toronto (City) v. C.U.P.E.,
Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77. Both emphasized the importance of balance and discretion in applying
these finality doctrines.

61 In Danyluk, the question was whether Ms. Danyluk's court action for damages for wrongful dismissal was barred
by issue estoppel arising from an adverse decision of an employment standards officer. Writing for a unanimous
Court, Binnie J. noted that while finality is a compelling consideration, issue estoppel is a public policy doctrine
designed to advance the interests of justice (para. 19). He noted that the common law finality doctrines of cause of
action estoppel, issue estoppel, and collateral attack have been extended to the decisions of administrative officers.
Importantly, however, he added that in the administrative law context, "the more specific objective [of applying
these doctrines] is to balance fairness to the parties with the protection of the administrative decision-making
process” (para. 21). Thus, even when the traditional elements of the finality doctrines are present, the court must go
on to exercise a discretion as to whether or not to allow the claim to proceed. He noted that this discretion existed
even when the estoppel was alleged to arise from a court decision, but added that such discretion "is necessarily
broader in relation to the prior decisions of administrative tribunals because of the enormous range and diversity of
the structures, mandates and procedures of administrative decision makers": para. 62 (emphasis added); see also
D. J. Lange, The Doctrine of Res Judicata in Canada (3rd ed. 2010), at pp. 227-29. Binnie J. quoted Finch J.A. (as
he then was) to the effect that "[tlhe doctrine of issue estoppel is designed as an implement of justice, and a
protection against injustice. It inevitably [page453] calls upon the exercise of a judicial discretion to achieve fairness
according to the circumstances of each case": British Columbia (Minister of Forests) v. Bugbusters Pest
Management Inc. (1998), 50 B.C.L.R. (3d) 1 (C.A.), at para. 32, cited in Danyluk, at para. 63. Binnie J. then held
that it is "an error of principle not to address the factors for and against the exercise of the discretion ... . The
objective is to ensure that the operation of issue estoppel promotes the orderly administration of justice but not at
the cost of real injustice" (paras. 66-67).

62 To assist decision-makers in achieving the appropriate balance, the Court set out a detailed (although non-
exhaustive) list of factors for a court to consider when exercising its discretion: the wording of the statute from which
the power to issue the administrative order derives; the purpose of the legislation; the availability of an appeal; the
safeguards available to the parties in the administrative procedure; the expertise of the administrative decision-
maker; the circumstances giving rise to the prior administrative proceedings; and the potential injustice (Danyluk, at
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paras. 68-80). | note in passing that this list reflects a much broader conception of the discretion at common law
than my colleague Abella J. envisions under s. 27(1)(f). The three factors to be considered set out at para. 37 of her
reasons are limited to whether the previous decision-maker had concurrent authority to decide the matter, whether
the issue was essentially the same and whether in the earlier proceeding the parties (or their privies) had an
[page454] opportunity to know the case and have a chance to meet it.

63 Nothing would be served by my reviewing the Danyluk factors in detail. It is particularly noteworthy, however,
that in that case, the Court refused to apply issue estoppel even though Ms. Danyluk, represented by counsel, had
not pursued an administrative review of the employment standards officer's decision and that her claim of
substantial injustice turned largely on the facts that she had received neither notice of the employer's allegation nor
an opportunity to respond (para. 80). Also of importance was that the legislation did not view the employment
standards proceedings as an exclusive forum for complaints of this nature (para. 69). To characterize Danyluk as
simply emphasizing the importance of finality in litigation is an incomplete account of the Court's approach in that
case.

64 | turn next to Toronto (City) v. C.U.P.E., Local 79. It concerned the role of the abuse of process doctrine when
an arbitrator reviewing an employee's dismissal decided to make his own assessment of the facts relating to the
conduct giving rise to a criminal conviction and on which the dismissal was based. Front and centre in Arbour J.'s
analysis (on behalf of a unanimous Court on this point) was the importance of maintaining a "judicial balance
between finality, fairness, efficiency and authority of judicial decisions” (para. 15). Referring to Danyluk, she
acknowledged that there are many circumstances in which barring relitigation would create unfairness and held that
"[t]he discretionary factors that apply to prevent the doctrine of issue estoppel from operating in an unjust or unfair
way are equally available to prevent the doctrine of abuse of process from achieving a similar undesirable result"
(para. 53). She thus emphasized the importance of maintaining a balance between fairness and finality and the
need for a flexible discretion to ensure that this is done.

[page455]

65 | conclude that the Court's jurisprudence recognizes that, in the administrative law context, common law finality
doctrines must be applied flexibly to maintain the necessary balance between finality and fairness. This is done
through the exercise of discretion, taking into account a wide variety of factors which are sensitive to the particular
administrative law context in which the case arises and to the demands of substantial justice in the particular
circumstances of each case. Finality and requiring parties to use the most appropriate mechanisms for review are
of course important considerations. But they are not the only, or even the most important considerations.

66 The need for this "necessarily broader" discretion (to use Binnie J.'s words at para. 62 of Danyluk) in applying
the finality doctrines in the administrative law setting is well illustrated by the intricate and changing procedural
context in which the complainant workers found themselves in this case. | will use the facts of Mr. Figliola's case as
an example.

67 As a result of a workplace injury, Mr. Figliola received a 3.5% functional disability award from the Workers'
Compensation Board, consisting of 1% for lumbar spine and 2.5% for chronic pain, determined under the Board's
Policy No. 39.01. He appealed the Board's decision to the Review Division which is an internal appeal body. He
raised four issues. He complained that his injury had not been properly assessed under the policy and in addition
that the policy was patently unreasonable, violated s. 15 of the Canadian Charter of Rights and Freedoms and was
contrary to the Human Rights Code.

68 Subject to Board practices and procedures, the Review Officer may conduct a review as the officer considers
appropriate: Workers Compensation Act, R.S.B.C. 1996, c. 492 ("Act"), s. 96.4(2). As | understand the record, the
review in this case was a paper review on the basis of written submissions on behalf of Mr. Figliola. His employer
[page456] did not participate and there was no oral hearing. Although the Review Officer was undoubtedly the only
appropriate forum in which to review the application of the Board's policy to the facts of Mr. Figliola's case, the role
of the Review Officer with respect to his other complaints is much less clear.
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69 With respect to Mr. Figliola's claims that the policy was patently unreasonable, the Review Officer found that he
had no authority at all. He noted that he was bound by s. 99 of the Act to apply a Board policy that applied to the
case. While the appeals tribunal to which appeals lie from the Review Division had authority to consider the validity
of a policy (s. 251 of the Act), even it had no authority "to make binding determinations as to the validity of policy.
Rather, it is required to refer to the Board of Directors its determinations and is bound by the decision of the Board
of Directors as to whether the policy should be maintained or changed" (A.R., vol. |, at p. 6). The Review Officer
reasoned that "[i]t would be odd if [the appeals tribunal] was required to go through such a process but the Review
Division had even greater authority of considering and deciding whether a policy was valid" (ibid.). He therefore
concluded that the Review Division had no general jurisdiction to find a policy of the Board invalid on the basis that
it was patently unreasonable.

70 As for Mr. Figliola's Charter claims, the Review Officer similarly found that he had no jurisdiction to consider
them at all. As he put it,

[almendments to the Act resulting from the Administrative Tribunals Act (the "ATA") took effect on
December 3, 2004. Those amendments stated that [the appeals tribunal] has no jurisdiction over
constitutional questions ... . Although this change did not specifically refer to the Review Division, the
Review Division considers that the change indicates a statutory intent that it does not have jurisdiction over
constitutional questions, including Charter questions. [A.R., vol. I, at p. 7]

[paged57]

71 Turning finally to Mr. Figliola's claims under the Human Rights Code, the Review Officer relied on
Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC 14, [2006] 1 S.C.R. 513, for his
conclusion that he had authority to decline to apply the policy if it conflicted with the Code, given the provision in s.
4 of the Code that it prevails in the event of conflict with any other enactment. If | am reading the Review Officer's
decision correctly, | understand him to reason that his statutory obligation to apply Board policies (s. 99 of the Act)
conflicts with the Code's prohibitions against discrimination. However, because the Code prevails in the event of
conflict, the Review Officer can determine whether the policy is consistent with the Code. Assuming, without
deciding, that this is the correct view and therefore that the Review Officer can assess the policy's compliance with
the Code, there remains the question of what remedy the Review Officer can fashion if he or she concludes that the
policy is not compliant. According to the Board's submissions, the process that was followed at the relevant time
(although it was not formalized until later) was this: if the Review Officer found the Code challenge had merit, he or
she would not apply the policy to the particular case. The policy itself would be referred to the Board "for inclusion in
the Policy and Research Division's work plan as a high priority project" (A.F., at para. 59).

72 As noted earlier, the Review Officer's decisions are appealable to the Workers' Compensation Appeal Tribunal
("WCAT"), with certain exclusions not relevant here. Mr. Figliola pursued such an appeal and it was set down for an
oral hearing. The WCAT, it should be noted, has extensive authority to review the matter, including hearing
evidence; it is not simply an appeal in the usual sense (ss. 245 to 250 of the Act). However, the Administrative
Tribunals Act, S.B.C. 2004, c. 45 ("ATA"), was amended effective October 18, 2007, removing the WCAT's
jurisdiction to apply the Code: Attorney General Statutes Amendment Act, 2007, S.B.C. 2007, c. 14, s. 3. Thus in
midstream, Mr. Figliola lost the right to a thorough, evidence-based review [page458] of the merits of the Review
Officer's decision on the human rights issue.

73 The question of what this amendment did to the Review Officer's authority to address the Code issues is not
before us. However, the amendment taking away the WCAT's jurisdiction would appear to engage the same
reasoning that led the Review Officer to conclude that he had no jurisdiction with respect to the attacks on the
Board's policy as being patently unreasonable and contrary to the Charter. As noted earlier, the Review Officer
reasoned that as the WCAT did not have this jurisdiction, it followed that the Review Division did not have that
jurisdiction either. Thus it seems (although | need not decide the point) that the ATA amendments taking away the
WCAT's Code jurisdiction not only took away a right of review on the merits, but also had the effect of taking away
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the Review Officer's authority to test Board policies against the Code which he exercised in this case. | recognize
that the Board takes the opposite view, maintaining that even though Code jurisdiction was removed from the
WCAT, a review officer may still review Board policies for consistency with the Code. It is not my task to resolve this
issue here. One thing is certain, however. The amendments were intended to reverse the effects of the Court's
decision in Tranchemontagne in relation to the human rights jurisdiction of the WCAT (British Columbia, Official
Report of Debates of the Legislative Assembly (Hansard), vol. 21, 3rd Sess., 38th Parl., May 16, 2007, at pp. 8088-
93).

74 1 simply wish to note the rather complex, changing and at times uncertain process available in the workers'
compensation system to address the human rights issue in this case. To my mind, this underlines the wisdom of
applying finality doctrines [page459] with considerable flexibility in the administrative law setting. The decision that
is relied on by the Board in this case as being a final determination is in fact an internal review decision given after a
paper review in which the employer did not participate. Whether the Review Officer had authority to consider the
question is at least debatable. (Of course, Mr. Figliola's position before the Review Officer was that he did have
authority.) The remedy available in the proceedings was a decision not to apply the policy and refer it to the Board
for study. At the time Mr. Figliola raised the point before the Review Officer, there was a right of appeal to the
WCAT which included the opportunity to call evidence. In the midst of the proceedings, that right was removed and
indeed the whole authority of the WCAT to even consider Code issues was removed. It surely cannot be said that
there was any legislative intent that the Review Officer was to have exclusive jurisdiction over the human rights
questions.

75 It seems to me that whether a Review Officer's decision in these circumstances should bar any future
consideration by the Human Rights Tribunal of the underlying human rights complaint cannot properly be
addressed by simply looking at the three factors identified by my colleague, viz., whether the Review Officer had
concurrent jurisdiction to decide a point that was essentially the same as the one before the Human Rights Tribunal
and whether there had been an opportunity to know the case to meet and a chance to meet it. There is, as Danyluk
shows, a great deal more to it than that. The kinds of complications we see in this case are not uncommon in
administrative law, although this case may present an unusually cluttered jurisdictional and procedural landscape.
The point, to my way of thinking, is that these are the types of factors that call for a highly flexible approach to
applying the finality doctrines, a flexibility that in my view exists both at the common law and, as | will discuss next,
under s. 27(1)(f) of the Code.

[page460]
B. Statutory Interpretation

76 My colleague is of the view that s. 27(1)(f) confers a "limited" discretion, the exercise of which is to be guided
uniquely "by the goals of the fairness of finality in decision-making and the avoidance of the relitigation of issues"
(para. 36). Putting aside for the moment whether the discretion is "limited" or "broad", | have difficulty with my
colleague's treatment of the relevant factors which she identifies.

77 | repeat the three factors identified as those to be considered: whether the previous adjudicator had concurrent
authority to decide the matter, whether the issue decided was essentially the same, and whether the previous
process provided an opportunity to the parties or their privies to know the case to be met and have a chance to
meet it (Abella J.'s reasons, at para. 37). However, at para. 49 of my colleague's reasons, the question of whether
the Review Division's process met the "necessary procedural requirements" is dismissed as "a classic judicial
review question and not one within the mandate of a concurrent decision-maker". Thus if | understand correctly, the
Tribunal is to consider whether the earlier process was fair but cannot consider at all whether the earlier process
met the "necessary procedural requirements”. | would have thought that the "necessary procedural requirements"
would include the obligation to act fairly. But if that is so, | do not understand how procedural fairness can be at the
same time a question beyond the concurrent decision-maker's mandate (para. 49) and a proper factor for the
Tribunal to consider in exercising its discretion under s. 27(1)(f) (para. 37).
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78 It would also seem to me that whether the adjudicator had authority to decide the matter is generally the sort of
issue that is raised on judicial review, but it figures here as a factor to be considered in exercising the Tribunal's
discretion (para. 37). In my respectful view, relevant factors cannot [page461] simply be dismissed as "classic
judicial review question[s]" and therefore "not one within the mandate of a concurrent decision-maker" (para. 49).
This was not the approach in Danyluk. Rather, all relevant factors need to be considered and weighed in exercising
the discretion.

79 Be that as may be, it remains that my colleague's conception of s. 27(1)(f) is that it confers a more limited
discretion to apply the finality doctrines than has been recognized at common law with respect to decisions of
administrative decision-makers. With respect, and for the following reasons, | cannot accept this interpretation of
the provision.

80 We must interpret the words of the provision "in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament": Bell ExpressVu
Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, at para. 26, quoting E. A. Driedger, Construction of
Statutes (2nd ed. 1983), at p. 87; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21.

81 | turn first to the grammatical and ordinary sense of the words. It is difficult for me to imagine broader language
to describe a discretionary power than to say the Tribunal may dismiss a complaint if the substance of it has been
appropriately dealt with elsewhere. To my way of thinking, the grammatical and ordinary meaning of the words
support an expansive view of the discretion, not a narrow one. | agree with my colleague that this provision reflects
the principles of the finality doctrines rather than codifies their technical tenets (para. 46). However, as | discussed
earlier, the "principles” of those doctrines, especially as they have developed in administrative law, include a search
for balance between finality and fairness and a large measure of discretion to allow that balance to be struck in the
wide variety of decision-making contexts in which they may have to be applied. The provision's focus on the
"substance" of the complaint and the use of the broad words "appropriately dealt [page462] with" seem to me clear
indications that the breadth of the common law discretion is expanded, not restricted.

82 |turn next to look at the provision in the context of the rest of the section in which it is found. It is suggested that
s. 27(1)(f) should be read narrowly because the character of the other six categories of discretion conferred by s.
27(1) relates to clear circumstances in which dismissal would be appropriate. The premise of this view is that all of
the other parts of s. 27(1) clearly call for a narrow discretion. Respectfully, | do not accept this premise. It is the
case, of course, that some of the other grounds of discretionary dismissal set out in s. 27(1) do indeed arise in
circumstances in which it would be demonstrably undesirable to proceed with the complaint: Abella J.'s reasons, at
paras. 39-41. For example, it is hard to see how the Tribunal has discretion, in any meaningful sense of the word, to
refuse to dismiss a complaint not within its jurisdiction (s. 27(1)(a)), or which discloses no contravention of the Code
(s. 27(1)(b)). However, not all of the categories set out in s. 27(1) are of this character: see, e.g., Becker v. Cariboo
Chevrolet Oldsmobile Pontiac Buick GMC Ltd., 2006 BCSC 43, 42 Admin. L.R. (4th) 266, at paras. 38-42. In my
view, the nature of the discretion in the various paragraphs of s. 27(1) is influenced by the content of each
paragraph rather than the use of "may" in the section's opening words.

83 Section 27(1)(d) confers discretion to dismiss where the proceeding would not benefit the person, group or
class alleged to have been discriminated against or would not further the purposes of the Code. Exercising this
discretion requires the Tribunal to consider fundamental questions about the role of human rights legislation and
human rights adjudication. The discretion with respect to these matters is thus wide-ranging, grounded in policy and
in the Tribunal's specialized human [page463] rights mandate (Becker, at para. 42). It does not share the character
of some of the other more straightforward provisions in s. 27(1), but is similar in breadth to the discretion set out in
s. 27(1)(f). In s. 27(1)(f), the breadth of the discretion is apparent from the very general language relating to the
"substance” of the complaint and whether it has been dealt with "appropriately”. | see nothing in the structure of or
the context provided by s. 27(1) read as a whole that suggests a narrow interpretation of the discretion to dismiss
where the "substance” of a complaint has been "appropriately” dealt with.
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84 A further element of the statutory context is the provision's legislative history. That history confirms that it was
the legislature's intent to confer a broad discretion to dismiss or not to dismiss where there had been an earlier
proceeding. It is significant that the Human Rights Code previously set out in s. 25(3) mandatory factors to take into
account in the exercise of this discretion in deferring a complaint. The now repealed s. 27(2) provided that those
same factors had to be considered when dismissing a complaint. These factors included the subject matter and
nature of the other proceeding and the adequacy of the remedies available in the other proceeding in the
circumstances. However, the legislature removed these specified factors (Human Rights Code Amendment Act,
2002, S.B.C. 2002, c. 62, ss. 11 and 12). This is consistent with an intention to confer a more open-ended
discretion. That intention is explicit in the Official Report of Debates of the Legislative Assembly (Hansard). Indeed,
in response to the question as to why the mandatory factors were removed, the Honourable Geoff Plant, then-
Attorney General of British Columbia and responsible minister for this legislation, said the following:

[page464]

The fundamental issue in any attempt to seek the exercise of this power is whether there is another
proceeding capable of appropriately dealing with the substance of the complaint. Our view is that that test is
sufficient to ensure that the power is exercised in a case-by-case way in accordance with the principles and
purposes of the code. It may well be that the panel members will consider the facts and factors that are now
referred to in subsection (3), but we did not think it was necessary to tie the hands of a panel or a tribunal
member with those specific criteria.

... [What the amendment] does is express the principle or the test pretty broadly and pretty generally.
[Emphasis added.]

(Official Report of Debates of the Legislative Assembly (Hansard), vol. 9, 3rd Sess., 37th Parl., October 28, 2002, at
p. 4094)

85 The intent was clearly to broaden, not to narrow, the range of factors which a tribunal could consider. | would
also add, with respect, that the comments of the Minister of Government Services at second reading of the Human
Rights Amendment Act, 1995, S.B.C. 1995, c. 42, cited by Abella J., at para. 43, have nothing to do with the scope
of discretion under s. 27(1)(f) or its predecessor provisions.

86 A further aspect of the legislative context is the legal framework in which the legislation is to operate. | have
developed earlier my understanding of the common law approach to the discretionary application of finality
doctrines in the administrative law context. Read against that background, my view is that the provision may most
realistically be viewed as further loosening the strictures of the common law doctrines.

87 It is also part of the pre-existing legal framework that under earlier legislation (Human Rights Code, R.S.B.C.
1996, c. 210, s. 27), the Commissioner of Investigation and Mediation had developed a policy about how to decide
whether to proceed with a complaint that had been the subject [page465] of other proceedings. That policy called
for consideration of factors such as these:

(1) the administrative fairness of the other proceeding; (2) the expertise of the decision-makers and
investigators; (3) whether the case involves important human rights issues which invoke the public
interest enunciated by the Code; (4) which forum is more appropriate for discussion of the issues; (5)
whether the other proceeding protects the complainant against the discriminatory practice; and (6)
whether there is a conflict between the goals and intent of the Code and the other proceedings, and
practical issues including the time which each procedure would take and the consequences in terms of
emotional strain, personal relations and long term outcome of processes.
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(D. K. Lovett and A. R. Westmacott, "Human Rights Review: A Background Paper” (2001) (online), at p. 100, fn.
128)

88 The use of the broad language employed in s. 27(1)(f), introduced into the pre-existing practice, does not
support the view that the discretion was narrowly conceived; it supports the opposite inference.

89 A final contextual element relates to the similarly worded power to defer a complaint pending its resolution in
another forum under s. 25(2) of the Code. That provision reads as follows:

25....

(2) If at any time after a complaint is filed a member or panel determines that another proceeding
is capable of appropriately dealing with the substance of a complaint, the member or panel
may defer further consideration of the complaint until the outcome of the other proceeding.

90 The power to defer a complaint is not based on the finality doctrines because when deferral is being considered
there has been no other final decision. Nonetheless, the legislature chose to use essentially the same language to
confer discretion to defer as it did to confer the discretion to dismiss. The repetition of this language in s. 27(1)(f)
[paged66] suggests to me that a broad and flexible discretion was intended.

91 Looking at the text, context and purpose of the provision, | conclude that the discretion conferred under s.
27(1)(f) was conceived of as a broad discretion.

C. Exercising the Discretion

92 As | see it, s. 27(1)(f) broadens the common law approach to the finality doctrines in two main ways. By asking
whether the substance of the complaint has been addressed elsewhere, the focus must be on the substance of the
complaint - its "essential character" to borrow a phrase from Weber v. Ontario Hydro, [1995] 2 S.C.R. 929, at para.
52; and Villella v. Vancouver (City), 2005 BCHRT 405, [2005] B.C.H.R.T.D. No. 405 (QL), at para. 21. The focus is
not on the technical requirements of the common law finality doctrines, such as identity of parties, mutuality, identity
of claims and so forth. The section compels attention to the substance of the matter, not to technical details of
pleading or form. If the Tribunal concludes that the substance of the complaint has not in fact been dealt with
previously, then its inquiry under s. 27(1)(f) is completed and there is no basis to dismiss the complaint. Where the
substance of the matter has been addressed previously, the important interests in finality and adherence to proper
review mechanisms are in play. It then becomes necessary for the Tribunal to exercise its discretion, recognizing
that those interests must be given significant weight.

93 Faced with a complaint, the substance of which has been addressed elsewhere, the Tribunal must decide
whether there is something in the circumstances of the particular case to make it inappropriate to apply the general
principle that the earlier resolution of the matter should be final. Other than by providing that the previous dealing
with the substance of the complaint has been appropriate, the statute is silent on the factors that may properly be
considered by the Tribunal in exercising its [page467] discretion to dismiss or not to dismiss. This exercise of
discretion is "necessarily case specific and depends on the entirety of the circumstances": Schweneke v. Ontario
(2000), 47 O.R. (3d) 97 (C.A.), at paras. 38 and 43, cited with approval in Danyluk, at para. 63. Danyluk, however,
provides a useful starting point for assembling a non-exhaustive group of relevant considerations.

94 The mandate of the previous decision-maker and of the Tribunal should generally be considered. Is there a
discernable legislative intent that the other decision-maker was intended to be an exclusive forum or, on the
contrary, that the opposite appears to have been contemplated? The purposes of the legislative schemes should
also generally be taken into account. For example, if the focus and purpose of the earlier administrative proceeding
was entirely different from proceedings before the Human Rights Tribunal, there may be reason to question the
appropriateness of giving conclusive weight to the outcome of those earlier proceedings. The existence of review
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mechanisms for the earlier decision is also a relevant consideration. Failure to pursue appropriate means of review
will generally count against permitting the substance of the complaint to be relitigated in another forum. However,
as Danyluk shows, this is not always a decisive consideration (paras. 74 and 80). The Tribunal may also consider
the safeguards available to the parties in the earlier administrative proceedings. Such factors as the availability of
evidence and the opportunity of the party to fully present his or her case should be taken into account. A further
relevant consideration is the expertise of the earlier administrative decision-maker. As Binnie J. noted in Danyluk,
the rule against collateral attack has long taken this factor into account. While not conclusive, the fact that the
earlier decision is "based on considerations which are foreign to an administrative appeal tribunal's expertise or
raison d'étre” may suggest that it did not appropriately deal with the matter: para. 77, citing R. v. Consolidated
Maybrun Mines Ltd., [1998] 1 S.C.R. 706, at para. 50. The circumstances giving rise to the prior administrative
proceedings may also be a relevant consideration. In Danyluk, for example, the fact that the employee had
undertaken the earlier administrative proceedings at a [page468] time of "personal vulnerability" was taken into
account (para. 78).

95 The most important consideration, however, is the last one noted by Binnie J. in Danyluk, at para. 80: whether
giving the earlier proceeding final and binding effect will work an injustice. If there is substantial injustice, or a
serious risk of it, poor procedural choices by the complainant should generally not be fatal to an appropriate
consideration of his or her complaint on its merits.

96 The Tribunal's approach to the s. 27(1)(f) discretion is in line with the Danyluk factors. For example, in Villella,
the Tribunal discussed a number of the factors which it should consider. It emphasized that the question was not
whether, in its view, the earlier proceeding was correctly decided or whether the process was the same as the
Tribunal's process. The Tribunal recognized that it is the clear legislative intent of s. 25 that proceedings before the
Tribunal are not the sole means through which human rights issues can be appropriately addressed. However, the
Tribunal also noted that s. 27(1)(f) obliged it to examine the substance of the matter and not to simply "rubber
stamp" the previous decision (para. 19). This requires looking at such factors as the issues raised in the earlier
proceedings; whether those proceedings were fair; whether the complainant had been adequately represented;
whether the applicable human rights principles had been canvassed; whether an appropriate remedy had been
available; and whether the complainant chose the forum for the earlier proceedings. This flexible and global
assessment seems to me to be exactly the sort of approach called for by s. 27(1)(f).

D. Application

97 At the end of the day, | agree with Abella J.'s conclusion that the Tribunal's decision not to dismiss the complaint
under s. 27(1)(f) was patently unreasonable within the meaning of s. 59 of the [page469] ATA. For the purposes of
that section, a discretionary decision is patently unreasonable if, among other things, it "is based entirely or
predominantly on irrelevant factors" (s. 59(4)(c)), or "fails to take statutory requirements into account” (s. 59(4)(d)).
While in my view, the Tribunal was entitled to take into account the alleged procedural limitations of the proceedings
before the Review Officer, it committed a reversible error by basing its decision on the alleged lack of independence
of the Review Officer and by ignoring the potential availability of judicial review to remedy any procedural defects.
More fundamentally, it failed to consider whether the "substance" of the complaint had been addressed and thereby
failed to take this threshold statutory requirement into account. It also, in my view, failed to have regard to the
fundamental fairness or otherwise of the earlier proceeding. All of this led the Tribunal to give no weight at all to the
interests of finality and to largely focus instead on irrelevant considerations of whether the strict elements of issue
estoppel were present.

98 However, | do not agree with my colleague's proposed disposition of the appeal. In her reasons, Abella J. would
allow the appeal, set aside the Tribunal's decision and dismiss the complaints. In my opinion, the appeal should be
allowed and, in accordance with what | understand to be the general rule in British Columbia, the Workers'
Compensation Board's application to dismiss the complaints under s. 27(1)(f) should be remitted to the Tribunal for
reconsideration. As the Court of Appeal held in Workers' Compensation Appeal Tribunal (B.C.) v. Hill, 2011 BCCA
49, 299 B.C.A.C. 129, at para. 51, "the general rule is that where a party succeeds on judicial review, the
appropriate disposition is to order a rehearing or reconsideration before the administrative decision-maker, unless
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exceptional circumstances indicate the court should make the decision the legislation has assigned to the
administrative body" (see also Allman v. Amacon Property Management Services [page470] Inc., 2007 BCCA 302,
243 B.C.A.C. 52). This case does not present exceptional circumstances justifying diverging from this general rule.

99 | would therefore allow the appeal without costs and remit the Workers' Compensation Board's application
under s. 27(1)(f) to the Tribunal for reconsideration.

Appeal allowed.
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Actions -- Bars -- Abuse of process -- Purchaser bringing
action agai nst vendor alleging that nortgage back voi d because
of m srepresentation made by vendor's real estate agent about
zoning of property -- Purchaser's action dism ssed based on
doctrine of nmerger -- Purchaser then bringing action against
own solicitor for negligence in failing to investigate zoning
-- Solicitor denying negligence and bringing third party
proceedi ngs agai nst real estate agent -- Solicitor relying on
Negl i gence Act and claimng contribution fromreal estate agent
-- Lawyer alleging that agent having liability to purchaser --
Real estate agent noving to dismss third party claimbased on
i ssue estoppel -- Issue estoppel not established but third
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party cl ai mdism ssed based on doctrine of abuse of process --
Negl i gence Act, R S. O 1990, c. N. 1.

In 1993, National Trust retained CBInc. and L and S ("the
Realtors") as its real estate agent to sell a property in
Toronto. In marketing the property, the Realtors represented
that the property was zoned C-1 Conmercial. This representation
was fal se because the property was subject to a site-specific
zoning by-law that restricted its uses. Unaware that the
representation about zoning was false, Canam Enterprises Inc.
("Canant') entered into an agreenent to purchase it for a
price of $1,420,000, to be paid, in part, by a nortgage back to
National Trust for $1,130,000. Canamretained C as its | awer,
and the transaction closed w thout Canam being aware that the
property was not zoned C-1 Comrercial as represented. After the
cl osi ng, Canam sued National Trust for a declaration that the
nort gage was voi d because of the Realtors' m srepresentation
about the zoning. National Trust counterclainmed to enforce its
nortgage. In 1998, Day J. granted National Trust's notion for
summary judgnent dismssing Canamis claim and granting it
j udgnment on the counterclaim Al though Day J. concluded that
there had been a fal se representation, he held that the
m srepresentation did not provide grounds to set aside the
nort gage because of the doctrine of nmerger. Canamthen sued C
for professional negligence, which he denied, pleading that
under his retainer Canam was responsi ble for investigating
zoning matters. In addition to defending, C commenced third
party proceedi ngs against the Realtors. In the third party
proceedi ngs, C did not assert any claimof his own against the
Realtors but relied on the provisions of the Negligence Act to
plead that the Realtors were |iable to Canam The Realtors
def ended and al so brought fourth party proceedi ngs agai nst
National Trust alleging that if they provided fal se
information, it had been obtained from National Trust. The
Realtors then noved for a sunmmary judgnment dismssing Cs third
party cl ai m based on the defences of res judicata, issue
est oppel and abuse of process because of the judgnent of Day
J. National Trust also noved for a summary judgment di sm ssing
both the third party claimagainst the Realtors and the fourth
party claimagainst it on the sanme grounds. For the purpose of
the notion, the parties agreed that the facts pl eaded were true
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and that they gave rise to a cause of action. Nordheiner J.
granted both notions and dismssed the third and fourth party
clains on the basis that they were barred by issue estoppel or,
alternatively, that they constituted an abuse of process. C
appeal ed and sought an order setting aside the dismssal of his
third party claimagainst the Realtors.

Hel d, the appeal should be dism ssed with costs.

Per Finlayson J.A. (Wiler J.A concurring): The result bel ow
was correct, and the appeal should be dism ssed based on the
doctrine of abuse of process but not based upon the principle
of res judicata, of which issue estoppel is one aspect. The
requi renents of issue estoppel are: (1) that the same question
has been previously decided; (2) that the judicial decision
which is said to create the estoppel was final; and (3) that
the parties to the judicial decision or their privies were the
sanme persons as the parties to the proceedings in which the
estoppel is raised or their privies. On this appeal, the key
guestion about issue estoppel was whether the appropriate
parties were privies to the proceedi ngs between Canam and
National Trust. Soneone who is privy in interest to a party in
an action is equally bound by the final judgnent in those
proceedi ngs. Here C clainmed contribution under the Negligence
Act and sought to add the Realtors as joint tortfeasors for the
m srepresentations they made to Canam |In the prior proceeding
the parties were Canam and National Trust. The Realtors were
privies of National Trust, but an issue estoppel did not arise
in the i medi ate case because it was not necessary in the
nmortgage action for Day J. to deal with the present assertion
that had the Realtors been parties then damages coul d have been
awar ded agai nst them The m srepresentation issue was not
di sposed of in a manner that was dispositive of a claimnow
bei ng asserted against the Realtors. It could hardly be said
that the parties to the nortgage action had an opportunity to

raise the issue of the potential liability of an entity that
was not a party to the action at all. However, the court could
still utilize the broader doctrine of abuse of process, which

is a discretionary principle not limted by any set nunber of
categories. It is an intangible principle that is used to bar
proceedi ngs that are inconsistent with the objectives of public
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policy. The Realtors could have been properly included in the
nmort gage proceedings. It did not lie in the nmouth of a stranger
to those proceedings to insist that there now be a trial as to
the liability of the Realtors to Canam To all ow the defendant
to retry the issue of msrepresentation would be a classic
exanpl e of abuse of process and a waste of the tinme and
resources of the litigants and the court.

Per Goudge J. A (dissenting): The third party proceedi ng
ought not to have been dism ssed on the basis of either issue
estoppel or the doctrine of abuse of process. The sane issue
requi renment of issue estoppel was not net. The issue in the
third party proceedi ng was whether the Realtors owed a duty of
care to Canam whi ch was breached by the m srepresentation
concerning zoning. That duty was not a part of the proceedings
before Day J., which dealt with whether the contractual rights
of National Trust were voided by the m srepresentati on nmade on
its behalf. Gven this finding, it was unnecessary to deal with
the sane parties requirenent of issue estoppel, but if one were
to address this requirenent, having due regard to the subject
matter of the dispute before Day J., it would not appear that
one could find the privity of interest between C or Canam or
bet ween the Realtors and National Trust. As for the doctrine of
abuse of process, it engages the inherent power of the court to
prevent the m suse of its procedure, in a way that would be
mani festly unfair to a party to the litigation before it or
that would in sonme other way bring the adm nistration of
justice into disrepute. One circunstance where the doctrine is
applied is where the litigation before the court is found in
essence to be an attenpt to relitigate a claimthat the court
has al ready determ ned. There was, however, no relitigation in
the i medi ate case. The third party proceeding was the first
time that the Realtors would have to respond to the assertion
that they breached their duty to Canam The third party claim
rai sed an issue not previously litigated. It was not manifestly
unfair to allow Cto bring the claimor to require the Realtors
to defend it. There was no abuse of process.

Cases referred to

2000 CanLll 8514 (ON CA)



Angle v. Mnister of National Revenue (1974), [1975] 2 S.C. R
248, 47 D.L.R (3d) 544, 74 D.T.C. 6278, 2 NR 397; Carl -
Zeiss-Stiftung v. Rayner & Keeler Ltd. (No. 2), [1967] 1 A C.
853, [1966] 2 AIl E.R 536, [1966] 3 WL.R 125, 110 Sol. Jo.
425, [1967] R P.C. 497 (H L.); Fenerty v. Halifax (Cty) (1920),
53 NS R 457, 50 D.L.R 435 (S.C.); deeson v. J. Wppell & Co.
Ltd., [1977] Al ER 54, [1977] 1 WL.R 510, 121 Sol. Jo. 157
(Ch. D.); Heynen v. Frito Lay Canada Ltd. (1999), 45 OR (3d)
776, 46 C.C.E.L. (2d) 1, 179 D.L.R (4th) 317, [2000] C L.L.C
210-003 (C. A ); House of Spring Gardens Ltd. v. Waite, [1990] 3
WL.R 347, [1990] 2 AIl ER 990 (CA); MCC Proceeds Inc.
v. Lehman Brothers International (Europe), [1998] 4 All E.R 675
(C.A); Rasanen v. Rosenmount Instrunments Ltd. (1994), 17 OR
(3d) 267, 1 CCEL. (2d) 161, 94 C.L.L.C. 14,024, 112 D.L.R
(4th) 683 (C. A ) [Leave to appeal to S.C.C. refused (1994), 19
OR (3d) xvi, 7 CCEL. (2d) 40n, 178 NR 80n]; Sol onmon v.
Smith (1987), [1988] 1 WWR 410, 45 D.L.R (4th) 266, 49 Man
R (2d) 252, 22 CP.C. (2d) 12 (C A)

Statutes referred to

Negl i gence Act, R S. O 1990, c. N1

APPEAL from an order of Nordheiner J. (2000), 47 O R (3d)
446 (S.C.J.) dismssing a third party and a fourth party claim

Christine Innes, for respondent.

V. A. Edwards and J. Sebastian Wnny, for appellant.
Jeffrey S. Klein, for third parties respondents.

Mark Hartman, for fourth party respondent, National Trust
Conpany of Canada.

[ 1] FINLAYSON J.A. (VWEILER J. concurring): -- The defendant
in the main action, Alan H Coles ("Coles"), appeals fromthe
summary judgnent of The Honourable M. Justice Nordhei ner dated
March 2, 2000. The notions judge granted notions by the third
parties, CB Comercial Real Estate G oup Canada Inc., Kevin W
Leon and Peter D. Senst (the "Realtors") and the fourth party,
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Nat i onal Trust Conpany of Canada ("National Trust"), and

di sm ssed both the third and fourth party clainms on the basis
that they were barred by issue estoppel or, alternatively, that
they constituted an abuse of process. Col es seeks an order
setting aside the dism ssal of his third party clai m agai nst
the Realtors. There is no appeal fromthe dism ssal of the
fourth party claimby either Coles or the plaintiff Canam

Fact s

The original real estate transaction

[ 2] Pursuant to an agreenent of purchase and sal e dated March
5, 1993, Canam Enterprises Inc. ("Cananl') agreed to purchase
200 Finch Avenue West in Toronto ("the property") from Nati onal
Trust pursuant to a power of sale. The purchase price of the
property was $1, 420, 000. Canam provi ded a down paynent of
$290, 000, and National Trust agreed to take back a nortgage of
$1, 130,000 to secure the bal ance of the purchase price.

[3] The Realtors acted as listing agents for National Trust.
They prepared and circul ated advertising material which
represented the zoning of the property as C1 Commercial. The
advertisenment specifically detailed potential retail uses of
t he property.

[4] The agreenent of purchase and sale al so stipul ated that
the zoning of the property was CG1 Commercial. It contained a
requisition period that gave Canamthe right to nmake
requisitions as to title and other matters. Canam s solicitor
on the transaction, Coles, requisitioned evidence that C1
Comrerci al use could be lawfully continued. National Trust's
solicitors responded with what has been described as "the usual
satisfy yourself reply".

[ 5] When the transaction closed on June 29, 1993, the
property was subject to a site-specific zoning by-law which
restricted it to "professional office" use. Canam al | eges that
as a result of these use restrictions, it has suffered
significant financial |osses, including | osses arising from
defaulting on the vendor take-back nortgage to National Trust.
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The prior proceeding (the "Mrtgage Action")

[6] Follow ng Canaml s default under the nortgage, Nationa
Trust issued a Notice of Sale dated January 14, 1997. On August
22, 1997, Canam commenced a separate action agai nst National
Trust seeking a declaration that the nortgage was void and
unenf or ceabl e because of the fal se representations nade by the
Real tors about the zoning. National Trust counter-clained for
t he bal ance owing on its nortgage and for paynent on a
guarantee. In its defence to Canamis claim National Trust took
the position that the representati on concerni ng zoni ng nmerged
with the conveyance.

[ 7] National Trust successfully noved for summary judgnent on
its counterclaimand for dism ssal of Canam s clai mbefore Day
J. on April 20, 1998. Summary judgnent was granted on that
date, with oral reasons rel eased Decenber 23, 1998 [reported 22
RP.R (3d) 129]. In his reasons for judgment, Day J. concl uded
that fal se representations were nmade concerning zoning on
behal f of National Trust. He then exam ned the doctrine of
merger in the context of the requisition period contained in
t he agreenent of purchase and sale. He concluded [at p. 135]:
"From the broad considerations it appears that the defence
of Canamas to m srepresentation will not apply so as to set
asi de the contract."

Nat ure of the present action

[8] Followi ng receipt of the Notice of Sale, Canam conmenced
this action against its former solicitor, Coles, by statenent
of claimissued June 17, 1997. Canam cl ai ned damages for
al l eged negligence in relation to the zoning restrictions on
the property that it purchased. Canam pl eaded that Coles failed
to warn it of the site-specific by-law restricting the use of
the property.

[9] Col es deni ed any negligence or breach of contract. He
pl eaded that his retainer with Canam was expressly limted to
excl ude zoning inquiries, and that Canam was responsi ble for
i nvestigating zoning matters.

2000 CanLll 8514 (ON CA)



[ 10] Coles comrenced a third party claimfor contribution or
i ndemmity against the Realtors who listed the property and
represented it as being zoned CG1 Commercial. Coles alleged
that the Realtors knew or ought to have known of the true
zoning of the property, failed to take steps to verify the
correct zoning, and breached their professional duty to Canam
including a fiduciary duty to Canam in failing to ascertain
and disclose the restricted zoning by-law. Coles pleads and
relies on the provisions of the Negligence Act, RS O 1990, c.
N. 1.

[ 11] The Realtors have defended both the main action and the
third party claim in part wwth a defence of res judi cata based
on the disposition of the Mdirtgage Action. The Realtors al so
commenced a fourth party claimfor contribution or indemity
agai nst National Trust, for whomthey acted as a selling agent
and broker. The fourth party cl ai magainst National Trust
pleads that if the Realtors provided false information to
Canam they obtained it from National Trust, who should
accordingly be liable to the Realtors in negligence. The
Realtors' allegations against National Trust are not framed as
a joint tortfeasor claim

[ 12] National Trust has defended the main action, the third
party claimand the fourth party claim and has raised the plea
of res judicata and abuse of process based on the disposition
of the Mortgage Action. The remaining fourth parties have not
def ended t he proceedi ng.

Mbti ons before Nordhei ner J.

[ 13] National Trust noved for summary judgnent di sm ssing
both the third party claimagainst the Realtors and the fourth
party cl ai m agai nst National Trust based on the defences of
i ssue estoppel and abuse of process. The Realtors al so brought
a notion for summary judgnent dismssing the third party claim
based on the defences of issue estoppel and abuse of process.

[14] On the notions for summary judgnent before Nordhei nmer
J., the parties agreed that for the purpose of the notions, the
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facts set out in both the third party and fourth party clains
were true and gave rise to a cause of action. The only issue to
be determ ned on the notions was whether, by virtue of the
judgnment of Day J., the third and fourth party clains should be
di sm ssed on the basis of issue estoppel, res judicata, or
abuse of process.

Reasons of the notions judge

[ 15] Nordheiner J. granted the notions of the third and
fourth parties in his reasons reported at 47 OR (3d) 446. He
dism ssed the third and fourth party clains, with costs of both
cl ai ns payabl e by Col es.

[ 16] The notions judge referred to the relevant authorities
on the issues of cause of action estoppel, issue estoppel and
abuse of process. He found primarily that issue estoppel
applied to the third party proceedings and in the alternative
that they were an abuse of process.

[17] Wth respect to the fal se representati ons made about the
zoning possibilities, the notions judge clarified that Coles
was not asserting any independent liability clains. Al of the
l[tability alleged in the third and fourth party clains arising
fromthe false representations involved liability to Canam
al one. The notions judge went on to find that issue estoppel
applied. He found that Day J.'s decision on the matter was
final. He also found that the issue regarding the | egal
consequences of the false representations made to Canam was a
fundanmental part of Day J.'s decision. The notions judge then
concluded at paras. 19 and 20 [p. 453 OR]:

The fundanental issue determ ned by M. Justice Day is
whether, in all of the circunstances, the transaction could
be rescinded, or liability on the nortgage avoi ded, by Canam
based on the fal se representations. The source of those
representations was not the issue. The fact of the
representations being false, and the fact that they were nmade
by others on behalf of National Trust, was accepted by M.
Justice Day. He concluded, regardless of those facts, that
the transaction could not be avoided by Canam In ny view,
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that is a conplete answer to whet her Canam could now cl aim
any relief surrounding these representations -- it could not.
Put anot her way, the decision of M. Justice Day clearly
determ ned that there was no liability of National Trust to
Canam arising fromthe fal se representations.

It follows fromthat conclusion that it is not open to Col es
to indirectly advance such a claimon behalf of Canam
because, in the end result, it would still involve a re-
l[itigation of the sane question -- a situation which the
principle of res judicata is designed to prevent.

[ 18] The notions judge proceeded to the privity of interest
requi renment for the application of issue estoppel. Here, the
noti ons judge concluded that Coles, as a solicitor, was a privy
of his client, Canam

Anal ysi s

| ssue est oppel

[19] The principle of res judicata applies where a judgnment
rendered by a court of conpetent jurisdiction provides a
concl usive disposition of the nerits of the case and acts as an
absol ute bar to any subsequent proceedi ngs involving the sanme
claim demand or cause of action. |Issue estoppel is one aspect
of res judicata. The oft-cited requirenents of issue estoppel
are attributed to Lord Guest in Carl-Zeiss-Stiftung v. Rayner &
Keeler Ltd. (No. 2), [1967] 1 A.C. 853 at p. 935, [1966] 2 Al
EER 536 (H L.): (1) that the same question has been previously
decided; (2) that the judicial decision which is said to create
the estoppel was final; and (3) that the parties to the
judicial decision or their privies were the sane persons as the
parties to the proceedings in which the estoppel is raised or
their privies.

[ 20] The key issue raised in this court is whether the
appropriate parties were privy to the proceedi ngs between Canam
and National Trust so that the doctrine of issue estoppel
applies to prevent the third party claimby Col es against the
Realtors. | agree with the result arrived at by the notions
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judge, but for different reasons.

[ 21] The issues of identity of subject matter and identity of
parties had to be resolved by the notions judge. The latter
issue, also referred to as privity, is treated identically
under the doctrine of res judicata whether the claimis cause
of action estoppel or issue estoppel. Soneone who is privy in
interest to a party in an action is equally bound by the final
judgnent in those proceedi ngs. Thus, where a party to the prior
proceeding is clearly and sufficiently identified with a non-
party to the litigation, the doctrine of res judicata may be
applied: Geeson v. J. Wppell & Co. Ltd., [1977] 3 AIl E R 54
at p. 60, [1977] 1 WL.R 510 (Ch. D.).

Privity of interest

[22] Privity between an agent and a principal will be based
on privity of interest. This matter was considered by Megarry
V.-C. in Geeson at p. 60: "it seens to ne that the substratum
of the doctrine is that a man ought not to be allowed to
litigate a second tine what has al ready been deci ded between
hi msel f and the other party to the litigation. This is in the
interest b