ONTARIO ENERGY BOARD

IN THE MATTER OF an application made by Hydro One Inc. for leave to
purchase all of the issued and outstanding shares of Orillia Power Distribution
Corporation, made pursuant to section 86(2)(b) of the Ontario Energy Board Act,
1998.

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation seeking to include a rate rider in the currentl Board approved rate
schedules of Orillia Power Distribution Corporation to give effect to a 1% reduction
relative to their Base Distribution Delivery Rates (exclusive of rate riders), made
pursuant to section 78 of the Ontario Energy Board Act, 1998.

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation for leave to transfer its distribution system to Hydro One Networks
Inc., made pursuant to section 86(1)(a) of the Ontario Energy Board Act, 1998.

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation seeking cancellation of its distribution licence, made pursuant to
section 77(5) of the Ontario Energy Board Act, 1998.

AND IN THE MATTER OF an application made by Hydro One Networks Inc.
seeking an order to amend its distribution licence, made pursuant to section 74 of
the Ontario Energy Board Act, 1998, to serve the customers of the former Orillia
Power Distribution Corporation.

AND IN THE MATTER OF an application made by Orillia Power Distribution
Corporation for leave to transfer its rate order to Hydro One Networks Inc., made
pursuant to section 18 of the Ontario Energy Board Act, 1998.

AND IN THE MATTER OF an application made by Hydro One Networks Inc.,
seeking an order to amend the Specific Service Charges in Orillia Power
Distribution Corporation’s transferred rate order made pursuant to section 78 of the
Ontario Energy Board Act.

ORILLIA POWER’S COMPENDIUM
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Administrative law — I ssue estoppel — Employee fil-
ing complaint against employer under Employment
Sandards Act seeking unpaid wages and commissions
— Employee subsequently commencing court action
against employer for wrongful dismissal and unpaid
wages and commissions — Employment standards
officer dismissing employee's complaint — Employer
arguing that employee's claim for unpaid wages and
commissions before court barred by issue estoppel —
Whether officer’s failure to observe procedural fairness
in deciding employee’'s complaint preventing applica-
tion of issue estoppel — Whether preconditions to appli-
cation of issue estoppel satisfied — If so, whether this
Court should exercise its discretion and refuse to apply
issue estoppel.

In 1993, an employee became involved in a dispute
with her employer over unpaid commissions. No agree-
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edents: Le juge en chef McLachlin et les juges
lacobucci, Major, Bastarache, Binnie, Arbour et LeBel.

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Droit administratif — Préclusion découlant d’une
question dgja tranchée — Plainte déposée par une
employée contre son employeur en vertu de la Loi sur
les normes de I’emploi et réclamant le versement de
salaire et commissions impayés — Action en dommages-
intéréts pour congédiement injustifié et pour salaire et
commissions impayeés intentée subséquemment par I'em-
ployée contre I'employeur — Rejet de la plainte par
I’agente des normes d’emploi — Préclusion découlant
d’une question déja tranchée plaidée par I’employeur a
I’égard de la réclamation pour salaire et commissions
impayés — L’inobservation de I’ équité procédurale par
I’ agente des normes dans sa décision sur la plainte de
I’employée empéche-t-elle I'application de cette doc-
trine? — Les conditions d’ application de la préclusion
découlant d'une question déga tranchée sont-elles réu-
nies? — Dans I’ affirmative, notre Cour doit-€lle exercer
son pouvoir discrétionnaire et refuser d’ appliquer cette
doctrine?

ment was reached, and the employee filed a complaint Aucune entente n’est intervenue ett@empioyE,

under theEmployment Standards Act (“ESA”) seeking

en vertu de laoi sur les normes d' emploi (la « LNE »),

[2001] 2 S.C.R.

En 1993, uerediff relatifa® des commissions
iepRye opp@s’une emplogé et son employeur.
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unpaid wages, including commissions. The employer une plainte dans laquelexialieait le versement de
rejected the claim for commissions and eventually took salaire Enpgycompris des commissions. L'em-
the position that the employee had resigned. An employ- ployeur a sejetémande de commissions et a finale-
ment standards officer spoke with the employee by tele- ment eghgd’elle avait remis saediission. Une
phone and met with her for about an hour. Before the agente des normes d’emploi a eu un efépten t’
decision was made, the employee commenced a court nigue avec I'emymglaiglle a ensuite rencoedrpen-
action claiming damages for wrongful dismissal and the dant environ une heure. Avant gaisitan doit ren-
unpaid wages and commissions. The ESA proceedings due, I'emsplayinterd” une action en dommages-
continued, but the employee was not made aware of the erétisitpour congdiement injusti®” dans laquelle elle
employer’s submissions in the ESA claim or given an demandait le paiement du salaire et des commissions.
opportunity to respond to them. The ESA officer La pohae pevue par la LNE a suivi son cours, mais
rejected the employee’s claim and ordered the employer l'employd pastt avi€e des arguments invoegl”
to pay her $2,354.55, representing two weeks’ pay in par 'employeur au sujet de sa plainte et elle n’a pas eu
lieu of notice. She advised the employer of her decision la possibilitiepondre. L'agente des normes d’em-
and, 10 days later, notified the employee. Although she ploi & fejetclamation de I'emplagg et a ordorma
had no appeal as of right, the employee was entitled to 'employeur de weersette’ dermife la somme de
apply under the ESA for a statutory review of this deci- 2 354,55 $, soit deux semaines de ssdimeed’in-
sion. She elected not to do so and carried on with her derdeitpeavis. Elle a informm’I'employeur de sa
wrongful dismissal action. The employer moved to ecidion et, 10 jours plus tard, elle en a avigm-
strike the part of the statement of claim that overlapped eplo"emploge ne pouvait interjeter appel de plein
the ESA proceeding. The motions judge considered the droit mais elle avait, en vertu de la LNE, le droit de
ESA decision to be final and concluded that the claim demandevikian de cette efision. Elle a choisi de
for unpaid wages and commissions was barred by issue ne pas le faire ebtapplusuivi son action en
estoppel. The Court of Appeal affirmed the decision. dommage&iatpour congdiement injustif. L'em-
ployeur a pesen¢” une regefe en radiation de la partie
de la dclaration qui recoupait la predire engagg en
vertu de la LNE. Le juge des rezfes a consi&é que la
décision fon@e sur la LNEefait dfinitive et il a conclu
gue la peclusion @coulant d’'une questiore@ tranclee
faisait obstacle la gclamation pour salaire et commis-
sions impags. La Cour d’appel a confienla dcision.

Held: The appeal should be allowed. Arrét : Le pourvoi est accueilli.

Although, in general, issue estoppel is available to Bien queegla girérale, la peclusion @coulant
preclude an unsuccessful party from relitigating in the d’'une questiartrdhclee (ssue estoppel) puisseetre
courts what has already been litigated before an admin- imeogolr emgCher une partieethou€e de saisir
istrative tribunal, this is not a proper case for its applica- les cours de justice d’'une question gejaligadé

tion. Finality is a compelling consideration and judicial sansesidevant un tribunal administratif, il ne s’agit
decisions should generally be conclusive of the issues pas eeckedpine affaire wil convient d’appliquer
decided unless and until reversed on appeal. However, cette doctrine. Lereaddfinitif des instances est
estoppel is a public policy doctrine designed to advance une eogisinh impErieuse et, enegle grérale, une
the interests of justice. Where, as here, its applicationecisin judiciaire devrait trancher les questions litigieu-
bars the courthouse door against a claim because of an ses deendéfimitive, tant qu’elle n’est pas infire®
administrative decision made in a manifestly improper en appel. Toutefoigclagion est une doctrine d'in-
and unfair manner, a re-examination of some basic prin-erét public qui tenda favoriser les imféts de la justice.
ciples is warranted. Dans les cas, @zomme en I'egxe, par suite d’'une
décision administrative prisa lissue d'une proadure
qui était manifestement inapprope” et irquitable,
'application de cette doctrine emglie le recours aux
cours de justice, il convient deexaminer certains prin-
cipes fondamentaux.

2001 SCC 44 (CanLll)
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The preconditions to the operation of issue estoppel
are threefold: (1) that the same question has been
decided in earlier proceedings; (2) that the earlier judi-
cial decision was final; and (3) that the parties to that
decision or their privies are the same in both the pro-
ceedings. If the moving party successfully establishes
these preconditions, a court must still determine
whether, as a matter of discretion, issue estoppel ought
to be applied.

Les conditions d’application @ellsipn écou-
lant d’une quesigotragiclee sont au nombre de
trois : (1) queneenguestion a@te dcidde dans une
quoE ardfieure; (2) que laatision judiciaire amt”
rieure afiiiitt/e; (3) que les parties ou leurs ayants
droit soienele&sndans chacune des instances. Si le
esgnt’ Eussit a établir I'existence des conditions
d’application, la cour doit ensuite se demander, dans

I'exercice de son pouvoir ditmnhnaire, si cette forme

de pEclusion devraiefre appligee.

The preconditions require the prior proceeding to be
judicial. Here, the ESA decision was judicial. First, the
administrative authority issuing the decision is capable
of receiving and exercising adjudicative authority. Sec-
ond, as a matter of law, the decision was required to be
made in a judicial manner. While the ESA officers util-
ize procedures more flexible than those that apply in the
courts, their adjudicative decisions must be based on
findings of fact and the application of an objective legal
standard to those facts.

Suivant ces conditiorsjdmn argtieure doietre
ueeigion judiciaire. En I'esre, la dcision fonde
sur la etdi judiciaire. Prengfement, le eCideur
administratif ayant rendecikiod” peutefre investi
d’un pouvoir juridictionnel et il est capable d’exercer ce

pouvoir. Denrdment, sur le plan juridique, l@aF

sion dgrapprise judiciairement. Bien que les agents
des normes d’emploi aientaetasupsoedures plus
souples que celles des cours de justicecigiorsd”

juridictionnelles doivent s’appuyer sur des conclusions

de fait et sur I'applicatior ces faits d’'une norme juri-
dique objective.

The appellant denies the applicability of issue estop-

L'appelante conteste I'application decliesiqum”

pel because, as found by the Court of Appeal, the ESAecowant d’'une questiore@ tranclee parce que, con-

decision was taken without proper notice to the appel-
lant and she was not given an opportunity to meet the
employer’s case. It is clear that an administrative deci-

dararita la conclusion de la Cour d’appel, lacéd”
sioedosut’ la LNE @t rendue sans qu’on donae °
l'appelante eaviprsuffisant et la possibditde

sion which is made without jurisdiction from the outset epondre aux mtentions de I'employeur. Il est clair

cannot form the basis of an estoppel. Where an adminis-
trative officer or tribunal initially possessed the jurisdic-
tion to make a decision in a judicial manner but erred in
the exercise of that jurisdiction, the resulting decision is
nevertheless capable of forming the basis of an estoppel.
Alleged errors in carrying out the mandate are matters

quagaisiall administrative qui a awplrtete prise

sans la etemge requise ne peut fonder I'application

de dalymion. Lorsque leeatideur administratif —

fonctionnaire ou tribunal — avait initialememt- comp”
tence pour rendrecisicn dle maeire judiciaire,

mais a commis une erreur dans 'exercice de cette com-

to be considered by the court in the exercise of its dis-etenge, la éision rendue eseahmoins susceptible de

cretion. This result makes the principle governing estop-
pel consistent with the law governing judicial review in
Harelkin and collateral attack ivaybrun.

fonder I'application deedtugioh. Les erreurs qui

auragdtcommises dans I'accomplissement du man-
dat doiventefre prises en congtion par la cour de

justice dans I'exercice de son pouvoir d&mnnaire.
Cela a pour effet d’assurer la conforenitiu principe
régissant la @clusion avec lesegles de droit relatives
au contole judiciaireenon&es dans l'ast’ Harelkin et
celles relatives aux contestations indirece®nees
dans I'argt Maybrun.

In this case, the pre-conditions for issue estoppel have
been met: the same issue is raised in both proceedings,
the decision of the ESA officer was final for the pur-
poses of the Act since neither the employer nor the
employee took advantage of the internal review proce-
dure, and the parties are identical. The Court must there-
fore decide whether to refuse to apply estoppel as a mat-

Emrtesfes conditions d’application de l@gl-
esonlalt d’'une questione@ tranclee sont eu-

nies : kenm@"question es T'origine des deux ins-

tancesedisiali de l'agente des normes avait un
eaendifinitif pour I'application de la Loi en raison
du fait que ni 'employeur ni leenpiogé sont @+’
valuecanisihe deewision interne, et les parties

2001 SCC 44 (CanLll)
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ter of discretion. Here this Court is entitled to intervene
because the lower courts committed an error of principle
in failing to address the issue of the discretion. The list d’appliquereleysion. En I'esgce, notre Cour a le

of factors to be considered with respect to its exercise is droit d'intervenir puisque les tribunaux de juridiction
open. The objective is to ensure that the operation of eriedffe ont commis une erreur de principe en omet-
issue estoppel promotes the orderly administration of  tant d’examiner la question de I'exercice du pouvoir dis-
justice, but not at the cost of real injustice in the particu- etia@mhaire. La liste des facteues consiétrer pour

lar case. The factors relevant to this case include the I'exercice de ce pouvoir n'est pas exhaustive. L'objectif
wording of the statute from which the power to issue the est de faire en sorte que I'applicationedtusiopr”
administrative order derives, the purpose of the legisla- ecodlant d’'une questioreg@ tranclee favorise I'admi-

tion, the availability of an appeal, the safeguards availa- nistration ardatenla justice, mais pas au prix d’'une

ble to the parties in the administrative procedure, the injustice dans une affaiee d®@ami les facteurs per-
expertise of the administrative decision maker, the cir- tinents eretespientionnons : le libelldu texte de
cumstances giving rise to the prior administrative pro- loi accordant le pouvoir de rendre I'ordonnance admi-
ceeding and, the most important factor, the potential nistrative, I'objet du texte de la loi, I'existence d'un
injustice. On considering the cumulative effect of the droit d'appel, les garanties offertes aux parties dans le
foregoing factors, the Court in its discretion should cadre de l'instance administrative, I'expertisei-du d”
refuse to apply issue estoppel in this case. The stubborn deur administratif, les circonstances ayamisionn”

fact remains that the employee’s claim to commissions sandestance administrative initiale et, facteur le
worth $300,000 has simply never been properly consid- plus important, le risque d’injustice. Vu I'effet cumulatif

sont Ewen” La Cour doit par caetient écider si
elle doit exercer son pouveitiatisaife et refuser

2001 SCC 44 (CanLll)

ered and adjudicated.
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APPEAL from a judgment of the Ontario Court POURVOI contre uetate”la Cour d’appel de

of Appeal (1998), 42 O.R. (3d) 235, 167 D.L.R.  I'Ontario (1998), 42 O.R. (3d) 235, 167 D.L.R.
(4th) 385, 116 O.A.C. 225, 12 Admin. L.R. (3d) 1,  (4th) 385, 116 O.A.C. 225, 12 Admin. L.R. (3d) 1,
41 C.C.E.L. (2d) 19, 27 C.P.C. (4th) 91, [1998] 41 C.C.E.L. (2d) 19, 27 C.P.C. (4th) 91, [1998]
0.J. No. 5047 (QL), dismissing the appellant's  0O.J. No. 5047 (QL), qui & tgppel forng par

appeal from a decision of the Ontario Court (Gen-  I'appelante contre ecisia’ de la Cour de
eral Division) rendered on June 10, 1996. Appeal I'Ontario (Divisierégle) rendue le 10 juin
allowed. 1996. Pourvoi accueilli.

Howard A. Levitt andJ. Michael Mulroy, for the Howard A. Levitt et J. Michael Mulroy, pour

appellant. I'appelante.
John E. Brooks and Rita M. Samson, for the John E. Brooks et Rita M. Samson, pour les
respondents. inties.
The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

BINNIE J — The appellant claims that she was LE JUGE BINNIE — L'appelante pefend que, le 1

fired from her position as an account executivel2 octobre 1993, elle et congdiée du poste de
with the respondent Ainsworth Technologies Inc.charge de projet gu’elle occupait chez l'intea’
on October 12, 1993. She says that at the time gfinsworth Technologies Inc. Elle soutient que, au
her dismissal she was owed by her employer som@oment de son coegiement, son employeur lui
$300,000 in unpaid commissions. The courts irdevait quelque 300000$% en commissions
Ontario have held that she is “estopped” from havimpayées. Les cours de justice ontariennes org jug’
ing her day in court on this issue because of an eatjue I'appelantetait pecluse («estopped ») de sai-
lier failed attempt to claim the same unpaid moniesir les tribunaux de ce défend en raison de sa
under theEmployment Standards Act, R.S.0. 1990, tentative infructueuse d’obtenir le paiement de
c. E.14 ("ESA” or “Act”). An employment stan- cette somme en vertu de lai sur les normes
dards officer, adopting a procedure which thed emploi, L.R.O. 1990, ch. E.14 (la « LNE » ou la
Ontario Court of Appeal held to be improper and« Loi »). Adoptant une praciure que la Cour
unfair, denied the claim. | agree that in generad’appel de I'Ontario a juginappropee et iqui-
issue estoppel is available to preclude an unsugable, une agente des normes d’emploi a edpet”
cessful party from relitigating in the courts whatdemande de I'appelante. Eegite grérale, la pe-
has already been unsuccessfully litigated before aslusion dcoulant d’'une questionef@ tranclee
administrative tribunal, but in my view this was («issue estoppel ») peut, j'en conviensgtie invo-
not a proper case for its application. A judicial quée pour emg@cher une partieethouce de saisir
doctrine developed to serve the ends of justicées cours de justice d’'une question qu'elleegad’
plaidée sans sues devant un tribunal administra-
tif. Toutefois, je suis d'avis que lagaénte egre
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should not be applied mechanically to work an  n’est pas une affaiié apnvenait d'appliquer

injustice. | would allow the appeal. cette doctrine. Une docelaboEe par les tribu-
naux dans l'inkfét de la justice ne devrait pas€
appligiée n€caniqguement et donner liea Une
injustice. J'accueillerais le pourvoi.

I. Facts |. Les faits

In the fall of 1993, the appellant became A lautomne 1993, un diéffend relatifa’ des
involved in a dispute with her employer, the = commissions im@sy opp@sl'appelante et son
respondent Ainsworth Technologies Inc., over  employeur, I'ieéirAinsworth Technologies Inc.
unpaid commissions. The appellant met with her  L'appelante a reaca#rsSugrieurs et elle leur a
superiors and sent various letters to them outlining  emdiyérses lettres exposant son point de vue.
her position. These letters were generally copied to ~ Copie conforme de chacune de cestadttres -
her lawyer, Mr. Howard A. Levitt. Her principal egéralement transmisa son avocat, MHoward
complaint concerned an alleged entittement to  A. Levitt. L'appelant¢endait principalement
commissions of about $200,000 in respect of a  avoir dreitviron 200 000 % titre de commis-
project known as the CIBC Lan project, plus other  si@ard®gard d'un projet connu sous le nom de
commissions which brought the total to about projet CIBC Lan, ainsi dfaltres commissions
$300,000. portana ‘approximativement 300 000 $ la somme

totale Eclan€e.

The appellant rejected a proposed settlement L'appelante a rejet’le Eglement propaspar

from the employer. On October 4, 1993, she filed a  I'employeur. Le 4 octobre 1993, efles, @n
complaint under the ESA seeking unpaid wages, vertu de la LNE, une plainte dans laquelle elle
including commissions. It is not clear on the ecledmait le versement de salaire impay com-
record whether she had legal advice on this aspect  pris des commissions. Le dossier n’indique pas
of the matter. On October 5, the employer wrote to  clairement si elle aepefittonseils d’'un avocat
the appellant rejecting her claim for commissions  sur cet aspect du litige. Le 5 octobre, 'employeur
and eventually took the position that she had ecata I'appelante, lui indiquant qu'il rejetait sa
resigned and physically escorted her off the prem-  demande visant les commissioagu&ubnt,
ises. lorsqu’elle s’est psenge au travall, il I'a fait con-

duire hors de ses locaux, corgidht qu’elle avait

remis sa dmission.

An employment standards officer, Ms. Caroline On a demanela une agente des normes d’em-
Burke, was assigned to investigate the appellant's  pl®E Garoline Burke, d’encgter sur la plainte
complaint. She spoke with the appellant by tele- epaie par I'appelante. Madame Burke a d’abord
phone and on or about January 30, 1994 met with  eu un entedéphdnique avec I'appelante puis,
her for about an hour. The appellant gave Ms.  vers le 30 janvier 1994, elle I'a reaqmeridant
Burke various documents including her correspon-  environ une heure. L’appelante a aemis
dence with the employer. They had no further meMBurke divers documents, dont sa correspon-
meetings. dance avec I'employeur. Aucune autre rencontre

n'a eu lieu par la suite.

On March 21, 1994, more than six months after Le 21 mars 1994, plus de 6 mois epravoir
filing her claim under the Act, but as yet without epd® sa plainte en vertu de la Loi, mais sans
an ESA decision, the appellant, through Mr. Levitt,  qu’ureision ait encoreté renduea’cetegard,
commenced a court action in which she claimed I'appelante aénfgsutTentremise de #Levitt,
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damages for wrongful dismissal. She also claimed
the unpaid wages and commissions that were
already the subject-matter of her ESA claim.

une action en dommagéts-ipbur congdie-
ment ingustEdin's laquelle elle demandagale-

ment le paiement du salaire et des commissions

impayés qui faisaient eja I'objet de la plainte
gu’elle avait pesente en vertu de la LNE.

On June 1, 1994, solicitors for the employer
wrote to Ms. Burke responding to the appellant’s
claim. The employer’s letter included a number of

Le 1erjuin 1994, les procureurs de I'employeur

6

anttta MMe Burke au sujet de la plainte de I'ap-
pelante. La lettre de I'empleyaitiraccompa-

documents to substantiate its position. None of this eegtitin certain nombre de documeetayant la
was copied to the appellant. Nor did Ms. Burke eskhde ce dernier. Aucun de ces documents n'a
provide the appellant with information about theett éommunige’a I'appelante. Madame Burke n'a

employer’s position; nor did she give the appellant
the opportunity to respond to whatever the appel-
lant may have assumed to be the position the
employer was likely to take. The appellant, in

short, was left out of the loop.

pas non plus fourni d'informatikeppelante
relativemnntt€se de I'employeur et elle ne lui

a passdanpossibilé€” de €pondre aux argu-
ments qui, selon I'appelante, seraient vraisembla-

blement avempar 'employeur. Bref, 'appelante

a été tenuea I'ecart.

On September 23, 1994, the ESA officer advised Le 23 septembre 1994, l'agente des norme¢

the respondent employer (but not the appellant)
that she had rejected the appellant’'s claim for
unpaid commissions. At the same time she ordered
the employer to pay the appellant $2,354.55, repre-
senting two weeks’ pay in lieu of notice. Ten days
later, by letter dated October 3, 1994, Ms. Burke
for the first time advised the appellant of the order
made against the employer for two weeks’ termi-
nation pay and the rejection of her claim for the
commissions. The letter stated in part: “[w]ith
respect to your claim for unpaid wages, the investi-
gation revealed there is no entitlement to
$300,000.00 commission as claimed by you”. The
letter went on to explain that the appellant could
apply to the Director of Employment Standards for

d'emploi a iefd@miployeur inting” (mais non
I'appelante) qu'elle avai tajettlamation de
'appelante pour commissionsesnzar con-
tre, elle a erddierployeur de versex lap-
pelante la somme de 2 354,55 $, soit deux
semaines de saltitre, d'indemni¢’ de peavis.
Dix jours plus tard, dans une |leteeld& octo-
bre 199#¢ Burke a inforne” 'appelante de
I'ordonnance intimdmmployeur de lui verser
deux semaines de saldiitee "d’indemni¢” de
licenciement et du rejetedtalaation visant les
commissions. La lettre disait notamment ce qui
SUiRAUCTION] « [r]elativementa’ votre gcla-
mation pour salaire anpeygLete a evélé que
vous n'avez pas droit aux 300 000,00 $ que vous

a review of this decision. Ms. Burke repeated this eclameza’ titre de commissions ». Elle ajoutait

advice in a subsequent telephone conversation with
the appellant. The appellant did not apply to the
Director for a review of Ms. Burke's decision;
instead, she decided to carry on with her wrongful
dismissal action in the civil courts.

gue I'appelante poesaittpr’au directeur des
normes d’emploi une demaredésie rde cette

edsion, information que NP Burke a €epétée

lors d'un entrediéphbnique sulesjuent avec

'appelante. L'appelante n’a toutefois pas demand”

la révision de la d¢ision de Nre Burke, dcidant
plutt de poursuivre son action en dommages-int”
réts pour congdiement injusti®” dEpoge au civil.

The respondents contended that the claim for Les intimés ont invoga’la peclusion @coulant 8

unpaid wages and commissions was barred by

d'une questiantrdhclee a I'encontre de la

issue estoppel. They brought a motion in the appel<eclamation pour salaire et commissions ingsy”

lant’s civil action to strike the relevant paragraphs

Dans le cadre de l'instance civileepgadap-
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from the statement of claim. On June 10, 1996, pelante, ils estm une reqefe en radiation
McCombs J. of the Ontario Court (General Divi-  des paragraphes pertinentsestalatibn. Le 10

sion) granted the respondents’ motion. Only her  juin 1996, le juge McCombs de la Cour de
claim for damages for wrongful dismissal was I'Ontario (Divisioenggale) a accueilli cette
allowed to proceed. On December 2, 1998, the a&quSeule la demande de dommageméis”
appellant’s appeal was dismissed by the Court of  pourezhbagient injusti® a pu suivre son cours.
Appeal for Ontario. Le 2atembre 1998, la Cour d’appel de I'Ontario

a reje€ l'appel forn® par I'appelante.

II. Judgments Il. Les ekisions des juridictions iafieures

A. Ontario Court (General Division) (June 10, A.Cour del'Ontario (Division générale) (10 juin
1996) 1996)

The issue before McCombs J. was whether the Le juge McCombs devaitedider si la doctrine

doctrine of issue estoppel applied in the present de dalysion @coulant d'une questione@

case. FollowingRasanen v. Rosemount Instru-  tranckée s’appliquait en I'egre. S’appuyant sur

ments Ltd. (1994), 17 O.R. (3d) 267 (C.A.), he [l'atrRasanen c. Rosemount Instruments Ltd.

concluded that issue estoppel could apply to issues  (1994), 17 O.R. (3d) 267 (C.A)), ileagesim’

previously determined by an administrative officer  cette doctrine pouvait s’appbquee ‘question

or tribunal. In his view, the sole issue to be deter- eja dfranclee par un éCideur administratif —

mined was whether the ESA officer’'s decision was  fonctionnaire ou tribunal. Selon lui, la seule ques-

a final determination. The motions judge noted tertrancheretait de savoir si la efision de

that the appellant did not seek to appeal or review I'agente des normes d'etaiiaine dcision

the ESA officer's decision under s. 67(2) of the efiditive. Le juge des re@tés a soulign’que

Act, as she was entitled to do if she wished to con-  I'appelante n’avait pas d@etaaddision de la

test that decision. He considered the ESA decisionecis@n de I'agente des normes d’emploi ainsi que

to be final. The criteria for the application of issue le lui permettait le par. 67(2) de la Loi. Il a consi-

estoppel were therefore met. The paragraphs relateré glie la dcision de I'agente des normes d’em-

ing to the appellant’'s claim for unpaid wages and  elait ‘&Efinitive. Les crieres d’application de la

commissions were struck from her statement of  doctrine deetdugion @coulant d’'une question

claim. ja tranclee étaient donc respext. Les para-
graphes de laeatlaration de I'appelante ayant trait
aux salaire et commissions imgsyonteté radés.

B. Court of Appeal for Ontario (1998), 42 O.R.  B.Cour d'appel del’Ontario (1998), 42 O.R. (3d)
(3d) 235 235

After reviewing the facts of the case, Rosenberg Aprés examen des faits de I'ese, le juge
J.A. for the court identified, at pp. 239-40, the  Rosenberg, s’exprimant pour la Cour d'appel, a
issues raised by the appellant’s appeal: éadtt ‘des questions que soulevait I'appel aux
p. 239-240:

This case concerns the second requirement of issue TRADJCTION] La présente affaire porte sur la seconde
estoppel, that the decision which is said to create the condition d’application éellssiori @coulant d'une
estoppel be a final judicial decision. The appellant sub- questipntrdinclee, savoir celle voulant que laa-
mits that the decision of an employment standards sion qui, affirme-t-on, donne ouaeidupeEciusion
officer is neither judicial nor final. She also submits soit ueeigldn judiciaire dfinitive. L'appelante -
that, in any event, the process followed by Ms. Burke in tend queedssiolh que rend un agent des normes
this particular case was unfair and therefore her decision d’emploi n'est ni judiciaigdimitivE. Elle soutient
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should not create an estoppel. Specifically, the appellarggalement que, quoigu’il en soit, la pedeire suivie par

argues she was not treated fairly as she was not provided™e Bhtke en I'espCe€tait iréquitable et donc que sa

with a copy of the submissions made by the employer ecisn ne devrait pas donner naissamé peclusion.

and thus not given an opportunity to respond to those @ fplus particuéite, 'appelante plaide qu’elle n’a

submissions. pagté traiBe équitablement puisqu'on ne lui a pas
remis copie des observations de I'employeur et qu’on ne
lui a pas, de ce fait, accardd possibili¢’ de les efuter.

In rejecting these submissions, Rosenberg J.A. Le juge Rosenberg a regefes petentions de 11

grouped them under three headings: whether the  I'appelante, qu'il a regsosqus les trois ques-

ESA officer’s decision was final; whether the ESA  tions suivantes: kaisidh de l'agente des

officer's decision was judicial; and the effect of  normes d’emglait-elle une dcision @&finitive?

procedural unfairness on the application of the  Ceteisibn €tait-elle une dcision judiciaire?

doctrine of issue estoppel. Quel est l'effet d'une inmpitbcdurale sur I'ap-
plication de la doctrine de lagmiusion @coulant
d’'une question €a tranclee?

In his view, the decision of the officer in the  Selon lui, la écision de I'agentetait une dci- 12

present case was final because neither party exer-  efonitigé, étant done’que ni I'une ni l'autre

cised the right of internal appeal under s. 67(2) of  des parties n'avaient éxeéroit d'appel interne

the Act. Moreover, while not all administrative epti au par. 67(2) de la Loi. De plus, bien que les

decisions that finally determine the rights of par- ecidions administratives statuanéfiditivement

ties will be “judicial” for purposes of issue estop-  sur les droits des parties ne soient pas toutes consi-

pel, Rosenberg J.A. found that the statutory proce-eréed’ comme « judiciaires » pour I'application de

dure set out in the Act satisfied the requirements.  la doctrine dedlugion @coulant d’'une ques-

He consideredRe Downing and Graydon (1978), tion @&ja tranclee, le juge Rosenberg a estimue

21 O.R. (2d) 292 (C.A)), to be “determinative of I|a maareetablie par la Loi respectait les condi-

this issue” (p. 249). tions requises. Il a gugue I'aret Re Downing
and Graydon (1978), 21 O.R. (2d) 292 (C.Agatdit
[TRADUCTION] « décisif a cetegard » (p. 249).

Lastly, Rosenberg J.A. addressed the issue of Enfin, le juge Rosenberg s'est demandi 13
whether failure by the ESA officer to observe pro-  I'inobservation par I'agente des normes d’emploi
cedural fairness affected the application of the doc-  dgkes dEquig pro&durale avait un effet en
trine of issue estoppel in this case. He agreed that elbespur I'application de la doctrine de lapr’
the ESA officer had in fact failed to observe proce-  cluserodlant d’'une questioref@ tranclee. Il a
dural fairness in deciding upon the appellant's reconnu que l'agente des normes avait effective-
complaint. Nevertheless, this failure did not pre- ment maaqees egles en statuant sur la plainte
vent the operation of issue estoppel (at p. 252): de I'appelante. dhmmoins jug que ce man-

guement ne faisait pas obstaeld’application de
la doctrine & la p. 252):

The officer was required to give the appellant access to;TRADPCTION] L'agente €tait tenue de donner I'appe-
and an opportunity to refute, any information gathered lante la possilditonsulter et deftiter toute infor-
by the officer in the course of her investigation that was matia@jugiciable a sa e€clamation recueillie par
prejudicial to the appellant’'s claim. At a minimum, the 'agente dans le cours dedtendudppelante aurait
appellant was entitled to a copy of the June 1, 1994 let-u todf au moins recevoir copie de la lettre @ujdin

ter and a summary of any other information gathered in 1994 ainsi @sung de toute autre informationgsr”
the course of the investigation that was prejudicial to her judicialda &clamation recueillie dans le cours de
claim. She was also entitled to a fair opportunity to con- I'etejuElle auraiegalement d"se voir accorder la
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sider and reply to that information. The appellant was possibilékaminer cette information et d'gpondre.

denied the opportunity to know the case against her and L'appelante n'@pasmanunication des aljations

have an opportunity to meet it: Ms. Burke failed to act  foemslContre elle et elleedé privee de la possibikt”

judicially. In this particular case, this failure does not, de édgter : M"e Burke n’a donc pas agi judiciaire-

however, affect the operation of issue estoppel. ment. Eretespoutefois, ce manquement n’ecipé
pas I'application de la doctrine de laeplision @cou-
lant d’'une questioneaja tranclee.

In Rosenberg J.A.’'s view, although ESA officers De I'avis du juge Rosenberg.eme si les agents
are obliged to act judicially, failure to do so in a  des normes d’emploi ont I'obligation d’agir judi-
particular case, at least if there is a possibility of  ciairement, le manquancette obligation dans
appeal, will not preclude the operation of issue  un casejahinmoins lorsqu’il est possible d'in-
estoppel. This conclusion is based on the policy terjeter appel, ne fait pas oastaglglication
considerations underlying two rules of administra-  de leclpsion @coulant d’'une questione@
tive law (at p. 252): trane€. Sa conclusion s’appuie sur les coersid”

tions de politique d'irefét ggréral qui sonta’la
base de deuxegles de droit administratifa(la
p. 252):

These two rules are: (1) that the discretionary remediesTRADCTION] Ces deux&gles sont les suivantes : (1) la
of judicial review will be refused where an adequate egle&cartant les recours digtionnaires en magie de

alternative remedy exists; and (2) the rule against collat-  aentjidiciaire lorsqu’il existe un autre recours
eral attack. These rules, in effect, require that the parties amgréprila egle prohibant les contestations indi-
pursue their remedies through the administrative process rectes. Dans les faéglesesxigent que les parties
established by the legislature. Where an appeal route is demaagardtion au moyen de la peakire admi-

available the parties will not be permitted to ignore it in nistraitablie par ledgislateur. Lorsque les parties

favour of the court process. disposent d’une voie d’appel, elles ne sont pas almises °

I"ecarter pour s’adresser aux cours de justice.

Rosenberg J.A. noted that if the appellant had Le juge Rosenberg de la Cour d’appel a soelign”
applied, under s. 67(3) of the Act for a review of  que, si I'appelante avait denteamdision de la
the ESA officer's decision, the adjudicator con- eci$ion de I'agente des normes d’emploi en vertu

ducting such a review would have been required to  du par. 67(3) de la Loi, l'arbitre saisi de I'affaire

hold a hearing. This supported his view that the  auraittefiir une audience. Cette constatation

review process provided by the Act is an adequatetayait son opinion selon laquelle la pgdafe de

alternative remedy. Rosenberg J.A. concluded, akvisidon pevue par la Loi constitue un autre

p. 256: recours approgri’'Le juge Rosenberg a conclu
ainsi,a la p. 256:

In summary, Ms. Burke did not accord this appellant TRAPUCTION] En résun&, MMe Burke n’a pas accoed”
natural justice. The appellant’s recourse was to seek I'appelante le éréfice des egles de justice naturelle.
review of Ms. Burke’'s decision. She failed to do so. Le recours qui s’offredttte dermife était de deman-
That decision is binding upon her and her employer. denviaion de la dCision de I'agente. Elle ne I'a pas

fait. Elle et son employeur sone$i’par cette efision.

The court thus applied the doctrine of issue La Cour d’appel a en coaglence appligila
estoppel and dismissed the appellant’'s appeal. doctrine dedaigion @coulant d’'une question
déja tranclee et a dbou€ I'appelante.
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lll. Relevant Statutory Provisions lll. Les dispositiomgjiklatives pertinentes

Employment Sandards Act, R.S.0. 1990, c. E.14 Loi sur lesnormes d emploi, L.R.O. 1990, ch. E.14 17

1. In this Act, 1 Les dfinitions qui suivent s’appliquerd la pe-
sente loi.

“wages” means any monetary remuneration payable by « salairensurBration en egres payable par un

an employer to an employee under the terms of a con- emplayemr émplog” aux termes d’'un contrat de
tract of employment, oral or written, express or implied, travail, verbakait, ‘expes ou implicite, paiement
any payment to be made by an employer to an employee qu’un employeur doiaversamplog’en vertu de la
under this Act and any allowances for room or board as esente loi, et allocations de logement ou de repas pres-
prescribed in the regulations or under an agreement or crites paglesents ou prvues par un accord ou un

arrangement therefor but does not include, arrangeanentte fin,a I'exclusion deeléments sui-

vants :

(a) tips and other gratuities, a) les pourboires et autres gratifications,

(b) any sums paid as gifts or bonuses that are dependent b) les somraesavétes de cadeaux ou de primes
on the discretion of the employer and are not related qui sorgdas$d discetion de I'employeur et qui
to hours, production or efficiency, ne sont paedi'au nombre d’heures qu’'un emgloy”

a travailB, a sa production oa son efficacit;

(c) travelling allowances or expenses, c) les allocations ou indesndét’éplacement,

(d) contributions made by an employer to a fund, plan d) les cotisations de I'emplayeune "caisse, un
or arrangement to which Part X of this Act applies; egime ou un arrangement auxquels la partie X de la
(“salaire”™) pesente loi s'applique. (« wages »)

6. — (1) No civil remedy of an employee against his 6 (1) La pgsente loi ne suspend pas les recours civils
or her employer is suspended or affected by this Act. dont dispose un engplolyé son employeur ni n'y
porte atteinte.

(2) Where an employee initiates a civil proceeding (2) Si un erapldydduit une instance civile contre
against his or her employer under this Act, notice of the son employeur en vertu deelateoiloi, I'avis d’ins-
proceeding shall be served on the Director in the pre- tance estesmynifirecteur, selon la formule prescrite,
scribed form on the same date the civil proceeding is set le jeorenal I'instance civile est inscrite awlg.
down for trial.

65. — (1) Where an employment standards officer 65 (1) Si I'agent des normes d’emploi conclut qu'un
finds that an employee is entitled to any wages from an emplayle droit de percevoir un salaire d'un

employer, the officer may, employeur, il peut, selon le cas:

(a) arrange with the employer that the employer pay a) s’entendre avec I'employeur pour que celui-ci verse
directly to the employee the wages to which the directeméamploye le salaire auquel ce dernier a
employee is entitled; droit;

(b) receive from the employer on behalf of the b) recevoir de I'employeur, au nom de I'emfdoy”
employee any wages to be paid to the employee as salaire qeirdoiefe’a ce dernier par suite d’'une
the result of a compromise or settlement; or transaction;

(c) issue an order in writing to the employer to pay c) ordonnereqér que I'employeur verse sanslal’
forthwith to the Director in trust any wages to which au directeur, en fiducie, le salaire auquel ureemploy”
an employee is entitled and in addition such order a droit; il ordegalernenti 'employeur de verser

shall provide for payment, by the employer to the au direceeuitre de frais d’administration, celle
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Director, of administration costs in the amount of 10 des deux sommes suivantes qui estlievpila
per cent of the wages or $100, whichever is the savoir : 10 pour cent du salaire ou 100 $.
greater.
(7) If an employer fails to apply under section 68 for (7) Si un employeur ne fait pas la demamede vis’
a review of an order issued by an employment standards l'article 68 en vueesdsitanrd’'une ordonnance ren-

officer, the order becomes final and binding against the due par un agent des normes d’emploi, I'ordonnance
employer even though a review hearing is held to deter- devient sans appel et lie I'empleyear smune
mine another person’s liability under this Act. audienceemision est tenue afin deetrminer I'obli-

gation d'une autre personne aux termes de dagnte

loi.

67. — (1) Where, following a complaint in writing by 67 (1) Si, a la suite d’'une plainte pagcfit d’'un
an employee, an employment standards officer finds that emdlagént des normes d’emploi conclut que I'em-
an employer has paid the wages to which an employee is ployeuresdvensemplog’le salaire auquel ce der-
entitled or has found that the employee has no other nier a droit ou a conclu que keniplayoita rien
entittements or that there are no actions which the d’autre ou qu'il n’y a rien que I'employeur doive faire
employer is to do or is to refrain from doing in order to ou s’abstenir de faire pour se confotan@Esente
be in compliance with this Act, the officer may refuse to loi, il peut refuser de rendre une ordonnance visant
issue an order to an employer and upon refusing to do so I'employeur. Il en avise lepgidgttre affranchia °
shall advise the employee of the refusal by prepaid letter seede@mresse connue.
addressed to the employee at his or her last known
address.

(2) An employee who considers himself or herself (2) L'emplqyi se croitd$ par le refus de I'agent
aggrieved by the refusal to issue an order to an employer de rendre une ordonnance contre I'employeur ou par une
or by the issuance of an order that in his or her view ordonnance gai avis, ne comprend pas le salaire
does not include all of the wages or other entitlements to complet auquel il a droit ni ses autres droits peut, dans
which he or she is entitled may apply to the Director in les quinze jours de la taipeste de la lettre @8 au
writing within fifteen days of the date of the mailing of paragraphe (1) ou de la dder@onnance &t ren-
the letter mentioned in subsection (1) or the date of the due ou damailplds long que le directeur peut auto-
issue of the order or such longer period as the Director riser pour des motifs particuliers, demander au directeur,
may for special reasons allow for a review of the refusal  quait, 'de €viser le refus ou le montant éxdans

or of the amount of the order. 'ordonnance.

(3) Upon receipt of an application for review, the (3) Sageption de la demande devision, le direc-
Director may appoint an adjudicator who shall hold a  teur peut nommer un arbitre de griefs pour tenir une
hearing. audience.

(5) The adjudicator who is conducting the hearing (5) L'arbitre de griefs qui tient I'audience peut exer-

may with necessary modifications exercise the powers cer, avec les adapediEssainés, les pouvoirs que la
conferred on an employment standards officer under this esepté loi cordfea un agent des normes d’emploi, et

Act and may make an order with respect to the refusal peut rendre une ordoar@uyzad du refus ou une

or an order to amend, rescind or affirm the order of the ordonnance modifiant, annulant ou confirmant I'ordon-
employment standards officer. nance de I'agent des normes d’emploi.
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(7) The order of the adjudicator is not subject to a (7) L’'ordonnance de l'arbitre de griefs n’est pas sus-
review under section 68 and is final and binding on the ceptiblevilian dans le cadre de I'article 68. Elle est
parties. sans appel et lie les parties.

68. — (1) An employer who considers themself 68 (1) Aprés avoir vers’ le salaire qu’il lui est
aggrieved by an order made under section 45, 48, 51, adimpayer ainsi que la somméitre de phalig
56.2, 58.22 or 65, upon paying the wages ordered to be qui s’y rapporte, s'il y a lieu, 'employeur qui s’estime
paid and the penalty thereon, if any, may, within a e par une ordonnance rendue en vertu de l'article 45,
period of fifteen days after the date of delivery or ser- 48, 51, 56.2, 58.22 ou 65 peut, dans les quinze jours qui
vice of the order, or such longer period as the Director suivent la remise ou la signification de I'ordonnance ou
may for special reasons allow and provided that the danslé plus long que le directeur peut autoriser
wages have not been paid out under subsection 72 (2), pour des motifs particuliers, ebndition que le
apply for a review of the order by way of a hearing. salaire n'aiefgager® en vertu du paragraphe 72 (2),

demander que I'ordonnance fasse I'objet d'umé@sion
par voie d'audience.

(3) The Director shall select a referee from the panel (3) Le directeur choisit un arbitre au sein du tableau
of referees to hear the review. des arbitres pour tenir 'audiencevidéon.

(7) A decision of the referee under this section is final (7)e@sibn que I'arbitre prend en vertu degent
and binding upon the parties thereto and such other par- article est sans appel et lie les parties et les autres per-
ties as the referee may specify. sonnes que l'arbitre peaiser’

IV. Analysis IV. L'analyse

The law rightly seeks a finality to litigation. To  Le droit tenda’ juste titrea assurer le carase 18

advance that objective, it requires litigants to put efirdfif des instances. Pour favoriser &alisation

their best foot forward to establish the truth of their ~ de cet objectif, le droit exige des parties qu’elles

allegations when first called upon to do so. A liti-  mettent tout en ceuvre gvablir ‘la \Eraci€ de
gant, to use the vernacular, is only entitled to one  leuegatibns dS la prengre occasion qui leur
bite at the cherry. The appellant chose the ESA as  esedaimle faire. Autrement dit, un plaideur
her forum. She lost. An issue, once decided, should n’a droit go€ seule tentative. L'appelante a
not generally be re-litigated to the benefit of the ecidd de se m@valoir du recours py¥u par la
losing party and the harassment of the winner. A LNE. Elle a perdu. Une foisgramcdiférend
person should only be vexed once in the same  ne deerdtajément pastfe soumis houveau
cause. Duplicative litigation, potential inconsistent  aux tribunauxesméfige de la partie ebouEe et
results, undue costs, and inconclusive proceedings etaiméht de la partie qui a eu gain de cause.
are to be avoided. Une personne ne devetie tracass qu'une
seule foisa I'egard d'une rafme cause d'action.
Les instances faisant double emploi, les risques de
résultats contradictoires, les frais excessifs et les
procddures non ekisives doivengtre évités.

Finality is thus a compelling consideration and Le caractre dfinitif des instances est donc unet®
judicial decisions should generally be conclusive  carsition imgtieuse et, eregle grérale, une
of the issues decided unless and until reversed orecisidh judiciaire devrait trancher les questions
appeal. However, estoppel is a doctrine of public  litigieuses deeneadifinitive, tant qu’elle n’est
policy that is designed to advance the interests of  pas &direm” appel. Toutefois, lagatiision est
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justice. Where as here, its application bars the
courthouse door against the appellant’s $300,000
claim because of an administrative decision taken
in a manner which was manifestly improper and
unfair (as found by the Court of Appeal itself), a
re-examination of some basic principles is war-
ranted.

une doctrineerdtimfilblic qui tenda favoriser

lefintde la justice. Dans les cas comme
endEspar suite d'uneedision administrative
paigessue d’'une praedure quietait manifeste-
ment inappeepét ikquitable (conclusion &€

par la Cour d'appel elleeinI'application de

cette doctrine eraghie I'appelante de s'adresser

aux cours de justice poueaiamer les 300 000 $
qui lui seraient dus, il convient deaxaminer cer-
tains principes fondamentaux.

The law has developed a number of techniques
to prevent abuse of the decision-making process.
One of the oldest is the doctrine estoppel rem

Le droit s’est da” d'un certain nombre de
moyens wigaNenir les recours abusifs. L'un

des plus anciens est la doctrine de kcjusionper

judicatem with its roots in Roman law, the idea remjudicatem, qui tire son origine du droit romain

that a dispute once judged with finality is not sub-
ject to relitigation:Farwell v. The Queen (1894),

22 S.C.R. 553, at p. 55&ngle v. Minister of
National Revenue, [1975] 2 S.C.R. 248, at pp. 267-

et selon laquelle, une foissieeddftranch dfi-

nitivement, il ne pelwtfe soumisa nouveau aux
tribunaux :Farwell c. La Reine (1894), 22 R.C.S.

553, p. 558 mgle c. Ministre du Revenu natio-

68. The bar extends both to the cause of actional, [1975] 2 R.C.S. 248, p. 267-268. La doctrine

thus adjudicated (variously referred to as claim or
cause of action or action estoppel), as well as pre-
cluding relitigation of the constituent issues or
material facts necessarily embraced therein (usu-
ally called issue estoppel): G. S. Holmested and
G. D. Watson,Ontario Civil Procedure (loose-
leaf), vol. 3 Supp., at 2181 seg. Another aspect

of the judicial policy favouring finality is the rule
against collateral attack, i.e., that a judicial order
pronounced by a court of competent jurisdiction
should not be brought into question in subsequent
proceedings except those provided by law for the
express purpose of attacking Myilson v. The
Queen, [1983] 2 S.C.R. 594R. v. Litchfield,
[1993] 4 S.C.R. 333 v. Sarson, [1996] 2 S.C.R.
223.

est opposable tégard de la cause d'action
aawsiEd (on parle de pclusion fonée sur la

demande, sur la cause d’action ou sur I'action) que

des di@renits constitutifs ou faits substan-
tiels s’y rapporarssairement (on parle alors

@réralement de gclusion @écoulant d’'une ques-
tion g tranclkee): G. S. Holmested et G. D.
WatsonQntario  Civil

Procedure (feuilles
mobiles), vol. 3 suppl., 21817 et suiv. Un autre
aspect de la poligigimie par les tribunaux en

vue d'assurer leerardiinitif des instances
esgle qui prohibe les contestations indirectes,

c'esta-dire la egle selon laquelle I'ordonnance
rendue par un tribunal comignt ne doit pastie
remise en cause dans dessgdies sulesjuentes,
sauf celles prues par la loi dans le but egprde
contester

I'ordonnance Wilson c. La Reine,

[1983] 2 R.C.S. 594;R c. Litchfield, [1993]
4 R.C.S. 333R. c. Sarson, [1996] 2 R.C.S. 223.

These rules were initially developed in the con-
text of prior court proceedings. They have since
been extended, with some necessary modifications,
to decisions classified as being of a judicial or
guasi-judicial nature pronounced by administrative
officers and tribunals. In that context the more spe-
cific objective is to balance fairness to the parties
with the protection of the administrative decision-

Initialement, ceseagles onteté établies dans le
contexte deeqwoes judiciaires a@tieures.
Leur champ d’application aetfeglaigyi, avec
les adaptatiressaires, awedisions de nature
judiciaire ou quasi judiciaire rendues par les juri-
dictions administratives — fonctionnaires ou tribu-
naux. Dans ce contexte, I'objecifigsie” pour-
suivi consasessurer Eguilibre entre le respect
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making process, whose integrity would be under-  dgui envers les parties et la protection du

mined by too readily permitting collateral attack or  processesisibhnel administratif, dont l'iet’

relitigation of issues once decided. gritérait compromise si on autorisait trop facile-
ment les contestations indirectes ou I'engagement
d’'une nouvelle instanca I'egard de questioneg’
tranclées.

The extension of the doctrine of issue estoppel DansThe Doctrine of Res Judicata in Canada 22
in Canada to administrative agencies is traced back  (2000), p. 94 et suiv., D. J. Lange attribue I'appli-
to cases in the mid-1800s by D. J. Lang€Tle  cation aux organismes administratifs canadiens de
Doctrine of Res Judicata in Canada (2000), at la doctrine de lagmiusion @coulant d'une ques-
p. 94 et seq., including Robinson v. McQuaid  tion déja tranclee d certaines eCisions datant du
(1854), 1 P.E.LR. 103 (S.C.), at pp. 104-5, and  milieu dueX¥cle — notamment les affaires
Bell v. Miller (1862), 9 Gr. 385 (U.C. Ch.), at Robinson c. McQuaid (1854), 1 P.E.l.LR. 103
p. 386. The modern cases at the appellate level (C.S.), p. 104-188| et Miller (1862), 9 Gr.
includeRaison v. Fenwick (1981), 120 D.L.R. (3d) 385 (Ch. H.-C.), p. 386. Parmi lestaigdntempo-
622 (B.C.C.A)); Rasanen, supra; Wong v. Shell rains rendus par des cours d’appel, mentionnons
Canada Ltd. (1995), 15 C.C.E.L. (2d) 182 (Alta. les suivant&aison c. Fenwick (1981), 120
C.A)); Machin v. Tomlinson (2000), 194 D.L.R. D.L.R. (3d) 622 (C.A.C.-B.Rasanen, précité;
(4th) 326 (Ont. C.A.); andHamelin v. Davis Wong c. Shell Canada Ltd. (1995), 15 C.C.E.L.
(1996), 18 B.C.L.R. (3d) 112 (C.A.). See also  (2d) 182 (C.A. AM3chin c. Tomlinson (2000),
Thrasyvoulou v. Environment Secretary, [1990] 2 194 D.L.R. (4th) 326 (C.A. Ont.); etamelin c.
A.C. 273 (H.L.). Modifications were necessary Davis (1996), 18 B.C.L.R. (3d) 112 (C.A.). Voir
because of the “major differences that can exisegalémenthrasyvoulou c. Environment Secretary,
between [administrative orders and court orders]  [1990] 2 A.C. 273 (H.L.). Des modifications s'im-
in relation,inter alia, to their legal nature and the  posaient en raison des exatiffes importantes
position within the state structure of the institu-  qui peuvent exister entre ces deux types d'ordon-
tions that issue themR. v. Consolidated Maybrun  nances [ca-d. les ordonnances administratives et
Mines Ltd., [1998] 1 S.C.R. 706, at para. 4. There  les ordonnances judiciaires], notammenta quant °
is generally no dispute that court orders are judicial  leur nature juridique et la place des institutions qui
orders; the same cannot be said of the myriad of les readéntérieur de la structuretatique » :
orders that are issued across the range of adminig& c. Consolidated Maybrun Mines Ltd., [1998]
trative tribunals. 1 R.C.S. 706, par. 4. On s’enteedérglement
pour dire que les ordonnances des cours de justice
sont des ordonnances de nature judiciaire; il n’en
est pas de erhe pour les innombrables ordon-
nances rendues par les difhts tribunaux admi-
nistratifs.

In this appeal the parties have not argued “cause Dans le pesent pourvoi, les parties n'ont pas23
of action” estoppel, apparently taking the view that  lald” peclusion fonde sur la «cause d'ac-
the statutory framework of the ESA claim suffi-  tion », estimant apparemment que le egidia- |
ciently distinguishes it from the common law tif de la demandederslir la LNE distingue suf-
framework of the court case. | therefore say no  fisamment cette demande du cadre juridique de
more about it. They have however, joined issue on  common law de l'instance judiciaire. Je n’en dirai
par consguent pas davantagece sujet. Les par-
ties ont cependantditontestation quar 'appli-
cation de la p€lusion @coulant d’'une question
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the application of issue estoppel and the relevanceeja tdnclee eta’ la pertinence de laegle prohi-
of the rule against collateral attack. bant les contestations indirectes.

Issue estoppel was more particularly defined by La préclusion @coulant d'une questionef
Middleton J.A. of the Ontario Court of Appeal in  trapehaet dfinie de fapn peEcise par le juge
Mclntosh v. Parent, [1924] 4 D.L.R. 420, at p. 422:  Middleton de la Cour d'appel de I'Ontario dans

I'arret Mclntosh c. Parent, [1924] 4 D.L.R. 420, p.
422 .

When a question is litigated, the judgment of the Court TRADUCTION] Lorsqu’une question est soumiaain tri-
is a final determination as between the parties and their bunal, le jugement de la cour devieaisiore afi-
privies. Any right, question, or fact distinctly put in nitive entre les parties et leurs ayants droit. Les droits,
issue and directly determined by a Court of competent questions ou faits distinctement mis en cause et directe-
jurisdiction as a ground of recovery, or as an answer to a gt par un tribunal congpént comme motifs de
claim set up, cannot be re-tried in a subsequent suit recouvrement ou capamsesa une petention
between the same parties or their privies, though for a qu'on met de l'avant, ne mrerguiES de nouveau
different cause of action. The right, question, or fact, dans une poursuiezsebte entre lesemnies parties
once determined, must, as between them, be taken to be ou leurs ayantsedneitsintd cause d’action est dif-
conclusively established so long as the judgmentererfte. Le droit, la question ou le fait, une fois qu’'on a
remains. [Emphasis added.] skl 'sonegard, doitefre considié entre les parties
commeetabli de fapn concluante aussi longtemps que
le jugement demeure. [Je souligne.]

This statement was adopted by Laskin J. (later  Le juge Laskin (plus tard Juge en chef) aasouscrit
C.J.), dissenting iMAngle, supra, at pp. 267-68.  cetnon& dans ses motifs de dissidence dans l'ar-
This description of the issues subject to estoppelet Arigle, précité, p. 267-268. Cette description
(“[alny right, question or fact distinctly put in  des aspectewipar la clusion (« [lles droits,
issue and directly determined”) is more stringent  questions ou faits distinctement mis en cause et
than the formulation in some of the older cases for  directenegiéisr») est plus exigeante que celle
cause of action estoppel (e.g., “all matters which  etilislans certainesdsions plus anciennes °
were, or might properly have been, brought into egéifd de la gclusion fonée sur la cause d'ac-
litigation”, Farwell, supra, at p. 558). Dickson J.  tion (par exempi®RADUCTION] « toute question
(later C.J.), speaking for the majority #ngle, ayant€t dbattue ou qui aurait pa bon droit
supra, at p. 255, subscribed to the more stringent etrd>, Farwell, précité, p. 558). S’exprimant au
definition for the purpose of issue estoppel. “It will nom de la m&od&ns l'aret Angle, précité,
not suffice” he said, “if the question arose collater-  p. 255, le juge Dickson (plus tard Juge en chef) a
ally or incidentally in the earlier proceedings or isegalement fait sienne leefinition plus exigeante
one which must be inferred by argument from the  de I'objet dedalysmion @coulant d’'une ques-
judgment.” The question out of which the estoppel tiejadfanclee. « Il ne suffira pas », a-t-il dit,
is said to arise must have been “fundamental to the  « que la questih souleee de fapn annexe
decision arrived at” in the earlier proceeding. In  ou incidente dans l'affaierien€ ou qu'elle
other words, as discussed below, the estoppel dureciriBrée du jugement par raisonnement. »
extends to the material facts and the conclusions of  La question qui esé cimsier naissaneela
law or of mixed fact and law (“the questions”) that egrtision doit avoiefe « fondamentala la dci-

sion da laguelle on est ar@v» dans I'affaire aet’

rieure. En d’'autres termes, comme il est ex@iqu’

plus loin, la peclusion vise les faits substantiels,

les conclusions de droit ou les conclusions mixtes

de fait et de droit (« les questionsa»)égard des-

quels on a eCessairement st&uheéme si on ne
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were necessarily (even if not explicitly) deter- I'a pas fait dsorfiagexplicite) dans le cadre de
mined in the earlier proceedings. l'instanceesietire.

The preconditions to the operation of issue Les conditions d'application de la gmiusion 25

estoppel were set out by Dickson J. Amgle, découlant d’'une questione@ tranclee ontet

supra, at p. 254: ehon&es par le juge Dickson dans letringle,
précité, p. 254 :

(1) that the same question has been decided; (1) querzemuestion aiktt dcice;

(2) that the judicial decision which is said to cre- (2) que ézigion judiciaire invoggé comme
ate the estoppel was final; and, eant la [peclusion] soit finale; et

(3) that the parties to the judicial decision or their  (3) que les parties dagsidéod judiciaire invo-
privies were the same persons as the parties to ee,qui leurs ayants droit, soient leemes
the proceedings in which the estoppel is raised que les partieseengdgns I'affaire wla
or their privies. [peclusion] est soul@€, ou leurs ayants droit.

The appellant’'s argument is that even though the L’'appelante soutient que l'agente des norme&®
ESA officer was required to make a decision in a  d’emploi n'a pas — bien quedié &nhue de le
judicial manner, she failed to do so. Although she  faire — pris exasidh de mameire judiciaire.
had jurisdiction under the ESA to deal with the  L’agente disposait, en vertu de la LNE, de la com-
claim, the ESA officer lost jurisdiction when she et@nce etessaire pour conmE de la eclama-
failed to disclose to the appellant the case the tion, mais elle a perdu cettesmapEn omet-
appellant had to meet and to give the appellant the  tant de commuaitiapp€elante les ptéentions
opportunity to be heard in answer to the case put de I'employeur et de lui donner la podsilbig”
against her. The ESA officer therefore never madeefuter. L'agente n'a donc jamais rendu uneegid”

a “judicial decision” as required. The appellant  sion judiciaire » commegieténue de le faire.
also says that her own failure to exercise her right  L’appelante soutient en outre que sa propre omis-
to seek internal administrative review of the deci-  sion d’exercer son droit de demaneeisitanr
sion should not be given the conclusive effect administrative interne @eitaah de I'agente ne
adopted by the Ontario Court of Appeal. Even if  devrait pas se voir accorder letfemiiant que
the conditions precedent to issue estoppel were lui a &tidCour d’'appel de I'Ontario. Selon
present, she says, the court had a discretion to  ebejemsi les conditions d’application de la
relieve against the harsh effects of estoppml préclusion @coulant d’'une questione@ tranclee
rem judicatem in the circumstances of this case,etaiént €unies, la cour avait, dans les circons-
and erred in failing to do so. tances de lexsm le pouvoir disetionnaire de la
soustraire aux effets draconiens de lacprsion
per rem judicatem, et elle a commis une erreur en
s’abstenant de le faire.

A. The Satutory Scheme A. Le cadre legidatif

1. The Employment Standards Officer 1. L’agent des normes d’emploi

The ESA applies to “every contract of employ- La LNE s’appliquea’ « tout contrat de travalil, 27
ment, oral or written, express or implied” in Onta-  verbalemit, expes ou implicite » en Ontario
rio (s. 2(2)) subject to certain exceptions under the  (par. 2(2)), s3esve” de certaines exceptions
regulations, and establishes a number of minimum evyes$ par eglement, et elleetablit un certain
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employment standards for the protection of
employees. These include hours of work, mini-
mum wages, overtime pay, benefit plans, public
holidays and vacation with pay. More specifically,

nombre de normes d’emploi minimales en vue de
pget’ les emplas. Ces normes portent notam-
ment sur les heures de travail, le salaire minimum,
le salaire pour les heuresesgmpdires, les

the Act provides a summary procedure underegimes d'avantages sociaux, les jowsét et les

which aggrieved employees can seek redress with

respect to an employer’s alleged failure to comply
with these standards. The objective is to make
redress available, where it is appropriate at all,
expeditiously and cheaply. In the first instance, the
dispute is referred to an employment standards
officer. ESA officers are public servants in the

Ministry of Labour. They are generally not legally

trained, but have some experience in labour rela-
tions. The statute does not set out any particular
procedure that must be followed in disposing of
claims. ESA officers are given wide powers to

enter premises, inspect and remove documents and

make other relevant inquiries. If liability is found,
ESA officers have broad powers of enforcement
(s. 65).

esopges. Plus particudirement, la Loetablit
unequhaiE sommaire permettant aux empby”
qui s’estimewt Iparce que leur employeur
aurait omis de se confarrmes hormes de
demargjgarationa’ cet €gard. L'objectif est
d’offrir, dans les cas approprifecours rapide
et peut@ax. Au premier palier, I'examen du
diffnd est cordia un agent des normes d’em-
ploi. Fonctionnaires duemairdst Travail, ces
personnes réodtalgment pas de formation
juridique, mais elleeg@ssune certaine exp”
rience enaratie relations de travail. La Loi ne
prescrit pasddupeacsuivre pour statuer sur

les demandes. L'agent des normes d’emploi dis-

pose de powsteinsiis qui I'autorisent notam-

menta’ pErétrer dans des locaug, effectuer des

inspectionsa’emporter des documents avec lla et °
interroger toute personne I'egard de questions
pertinentes. S'il constate I'inobservation de la loi,
I'agent dispose de larges pouvoirs afin de la faire
respecter (art. 65).

On receipt of an employee demand, generally En régle grérale, sur @ception de la demande

speaking, the ESA officer contacts the employer to
ascertain whether in fact wages are unpaid and if
so for what reason. Although in this case there was
a one-hour meeting between the ESA officer and
the appellant, there is no requirement for such a
face-to-face meeting, and clearly there is no con-
templation of any sort of oral hearing in which
both parties are present. It is a rough-and-ready
procedure that is wholly inappropriate, one might
think, to the definitive resolution of a contractual
claim of some legal and factual complexity.

d'un emaplbggent des normes d’emploi com-
munique avec I'employeur eofier vsi le

salaire est effectivemerd shpdans I'affirma-

tive, pour doania raison du non-paiement.

Bien que, dan®dantw’ affaire, I'agente des
normes d’emploi se soit entretenue avec l'appe-
lante pendant une heure, rien n'exige la tenue

d'une telle rencontre et, manifestement, aucune

audientaguelle participeraient les deux parties
n'est envesadd’aucuns estimeraient qu'il s'agit
d'une pahre expditive touta fait inappropee

pour trancher de &n dfinitive des petentions
contractuelles @sentant une certaine complexit”
sur les plans juridique et factuel.

There are many advantages to the employee in Ce ngEcanisme @sSente de nombreux avantages

such a forum. The services of the ESA officer are
supplied free of charge. Legal representation is

unnecessary. The process moves more rapidly than

pour les eemldyés services de l'agent des
normes d’'emploi sont gratuits. ésenggiion
par avocat n'esteqessaire. L'instance se

could realistically be expected in the courts. There erodle plus rapidement que aequoi on pourrait
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are corresponding disadvantages. The ESA officer  vraisemblablement s’attendre devant les tribunaux

is likely not to have legal training and has neither  judiciaifeses avantages correspondent toute-

the time nor the resources to deal with a contract  fois deavdhtages. Il est probable que l'agent
claim in a manner comparable to the courtroom n'a pas de formation juridiqgue et qu’il n'a ni le
setting. At the time of these proceedings a double  temps ni les ressoeressaires pour examiner
standard was applied to an appeal (or, as it is une demande de nature contractuelle comme cel

IN)

ac

anL

called, a “review”). The employer was entitled as  se passerait dans la salle d’audience d’une cour de ¢

of right to a review (s. 68) but, as discussed below, justice. Au momentes proedures se sont
the employee could ask for one but the requesterouBes, des agles igales s’appliquaient en
could be refused by the Director (s. 67(3)). At the  ematid’appel (ou de <vision» selon les
time, as well, there was no monetary limit on the  termes de la Loi). En effet, I'employeur pouvait
ESA officer’s jurisdiction. The Act has since been  demander de plein dravikion de la d€ision
amended to provide an upper limit on claims of  (art. 68). Toutefois, comme nous le verrons plus
$10,000 (S.0. 1996, c. 23, s. 19(1)). Had the ESA  loin, I'engplppuvait lui aussi psenter une
officer's determination gone the other way, the  demande ed&sioh, mais le directeur pouvait
employer could have been saddled with a $300,000  refuser d'y donner suite (par. 67(3mM&Beam”
liability arising out of a deeply flawed decision  cours de kriqude pertinente le montant des
unless reversed on an administrative review or demamdégard desquelles I'agent des normes
guashed by a supervising court. d’emploi avait cetapce retait pas plafore’La
Loi a depuissté modifiée et seules legclamations
d’au plus 10000 $ sont maintenantesgs” (L.O.
1996, ch. 23, par. 19(1)). Si, en I'ege, I'agente
avait state”en faveur de I'empl@g, I'employeur
aurait pu devoir supporter une obligation de
300 000 $ é@coulant d’'une éCision pesentant de
profondes lacunes, moins d’avoir gain de cauae °
la suite d'une eVision administrative ou d’'un con-
trole judiciaire.

2. The Review Process 2. La peattire de @vision

The employee, as stated, has no appeal as of Comme nous l'avons indigy’les emplogs ne 30
right. Section 67(2) of the Act provides that an  peuvent pas interjeter appel de plein droit. En vertu
employee dissatisfied with the decision at first du par. 67(2) de la Loi, 'emphzgatisfait de la
instance may apply to the Director for an adminis- ecision rendue au premier palier peut, dans les 15
trative review in writing within 15 days of the date  jours qui suivent la mikeposte de laatision,
of the mailing of the employment standards demanderepdat 4u directeur deeviser cette
officer's decision. Under s. 67(3), “the Director ediSion. Aux termes du par. 67(3), « le directeur
may appoint an adjudicator who shall hold a hear-  peut nommer un arbitre de griefs pour tenir une
ing” (emphasis added). The word “may” grants the  audience » (je souligne). L’emploi du mot « peut »
Director a discretion to hold or not to hold a hear-  eomfau directeur le pouvoir digtionnaire de
ing. The Ontario Court of Appeal noted this point, ecidier s'il y aura ou non une audience. La Cour
but said the parties had attached little importance  d’appel de I'Ontario a sogkgpoint, mais a
to it. affirmé que les parties y avaient attagteu d'im-

portance.

It seems clear the legislature did not intend to |l parat clair que le d¢gislateur n'a pas voulu 31
confer an appeal as of right. Where the Director eectin appel de plein droit. Lorsque le directeur
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does appoint an adjudicator a hearing is mandated = nomme un arbitre de griefs, la Loi exige la tenue
by the Act. Further delay and expense to the Min-  d’'une audience. llesulterevidemment des
istry and the parties would follow as a matter of elais et des efenses supghentaires pour le
course. The juxtaposition in s. 67(3) of “may” and  mimistét les parties. La juxtaposition des auxi-
“shall” (and in the French text, the instruction that  liairesay » et «shall » dans la version anglaise
the Director peut nommer un arbitre de griefs  du par. 67(3) (et, dans la version faise, I'indi-
pour tenir une audience” (emphasis added)) puts  cation que le directeur « peut nommer un arbitre de
the matter beyond doubt. The Ontario legislature  griefs pour tenir une audience » (je souligne))
intended the Director to have a discretion toecarte tout doute cetegard. Le dgislateur onta-
decline to refer a matter to an adjudicator which, in  rien entendait que le directeur dispose du pouvoir
his or her opinion, is simply not justified. Even the  diiamnaire de refuser de saisir un arbitre de
adjudicators hearing a review under s. 67(3) of the  griefs d'une demanda somn avis, n'est tout
Act are not by statute required to be legally simplement pas g@sstifiéme les arbitres
trained. It was likely considered undesirable by the  @wdg la eévision pevue au par. 67(3) de la
Ontario legislature to give each and every dissatis- LNE ne sont pas tenus par la loiederpass”
fied employee a review as of right, particularly  formation juridique. dggslateur ontarien a pro-
where the amounts in issue are often relatively  bablemeset qugl n'était pas souhaitable que
modest. The discretion must be exercised accord-  tout emjisgfisfait d'une eCision puisse obte-
ing to proper principles, of course, but a discretion  nir de plein droigvsion de celle-ci, compte
it remains. tenu particdrement du fait que la somme en jeu
est souvent relativement modeste. Il va de soi que
ce pouvoir disationnaire doiefre exere’en con-
formité avec les principes pertinents, mais il n’en
demeure pas moins un pouvoir detashnaire.

If an internal review were ordered, an adjudica- Si une Egvision interne avaiett ordonme, un
tor would then have looked at the appellant’s claim  arbitre aurait alors exdeiovo la demande de
de novo and would undoubtedly have shared the I'appelante et aurait sans aucun douteapermis °
employer documents with the appellant and given  cette etermié prendre connaissance des docu-
her every opportunity to respond and comment. |  ments de I'employeur et lui auradt ldgnossi-
agree that under the scheme of the Act procedural e lilit'répondre et de les commenter. Je recon-
defects at the ESA officer level, including a failure  nais que, sousdane de la Loi, les vices
to provide proper notice and an opportunity to be  @docaux qui surviennerat 'etape de la eki-
heard in response to the opposing case, can be rec-  sion initiale, y compris I'omission de donner aux
tified on review. The respondent says the appel- er@s8s un peavis suffisant et la possibdide se
lant, having elected to proceed under the Act, was  faire entendre gfoterria tese de la partie
required to seek an internal review if she was dis-  adverse, pertverdofrigsa I'etape de laavi-
satisfied with the initial outcome. Not having done  sion. L'i@nsoutient que, du fait que I'appe-
so, she is estopped from pursuing her $300,000 lante a choisi devaiprde la Loi, elle devait
claim. The appellant says that the ESA procedure  recourir ezamsme deewision pevue pour
was so deeply flawed that she was entitled to walk  celle-ci setlie ihsatisfaite de laedision ren-
away from it. due au premier palier. Comme elle ne 'a pas fait,
elle est pecluse de continuer deedlamer la
somme de 300 000 $. L'appelan&plique que la
procddure pevue par la LNE souffrait de lacunes
si profondes qu'il luietait loisible de renoncex y
recourir.
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B. The Applicability of Issue Estoppel B

1. Issue Estoppel: A Two-Step Analysis

The rules governing issue estoppel should not
be mechanically applied. The underlying purpose
is to balance the public interest in the finality of
litigation with the public interest in ensuring that
justice is done on the facts of a particular case.
(There are corresponding private interests.) The
first step is to determine whether the moving party

. L'applicabilitte de la préclusion découlant
d'une question déja tranchée

leéldsion dcoulant d'une question e@
tranckée : analysa deux volets

Les EBgles €gissant la m@clusion @coulant 33

d'une questfntdinclee ne doivent pastre
appdigs machinalement. L'objectif fondamental
esetdblir I'équilibre entre l'ingrét public qui
consistesurer le caram€ d&finitif des litiges

et l'auteggtnpublic qui est d’assurer que, dans
une affaire edpnostice soit rendue. (Il existe

(in this case the respondent) has established the  desdtsnprives correspondants.) Il s’agit, au

preconditions to the operation of issue estoppel set

cours de laemadtape, de eferminer si le

out by Dickson J. imMAngle, supra. If successful, reqgerant (en l'occurrence lintieg) a etabli

the court must still determine whether, as a matter
of discretion, issue estoppelght to be applied:
British Columbia (Minister of Forests) v. Bugbus- &
ters Pest Management Inc. (1998), 50 B.C.L.R.

I'existence des conditions d’applicationede la pr’
clusion etoulant d'une questionefd tranclee
non&es par le juge Dickson dans letringle,

@citt. Dans I'affirmative, la cour doit ensuite se

(3d) 1 (C.A)), at para. 3%chweneke v. Ontario  demander, dans I'exercice de son pouvoir discr’

(2000), 47 O.R. (3d) 97 (C.A)), at paras. 38-39;
Braithwaite v. Nova Scotia Public Service Long a

tionnaire, si cette formesdegiohdevrait étre
ppliguge : British Columbia (Minister of Forests)

Term Disability Plan Trust Fund (1999), 176 c. Bugbusters Pest Management Inc. (1998), 50

N.S.R. (2d) 173 (C.A.), at para. 56.

B.C.L.R. (3d) 1 (C.A), par. RPweneke c.

Ontario (2000), 47 O.R. (3d) 97 (C.A), par. 38-
39; Braithwaite c. Nova Scotia Public Service
Long Term Disability Plan Trust Fund (1999), 176
N.S.R. (2d) 173 (C.A.), par. 56.

The appellant was quite entitled, in the first
instance, to invoke the jurisdiction of the Ontario
superior court to deal with her various monetary
claims. The respondent was not entitled as of right
to the imposition of an estoppel. It was up to the
court to decide whether, in the exercise of its dis-
cretion, it would decline to hear aspects of the
claims that were previously the subject of ESA
administrative proceedings.

L'appelante avait parfaitement le droit, en pre;"’4

emai‘instance, de saisir la Cour serplre de
I'Ontario de ses divasiasngtions finaneres.
L'ieénrie pouvait se voir accorder de plein
droit I'application deeldysion. Il appartenait °
la couredalel, dans I'exercice de son pouvoir
disonnaire, s'il convenait qu'elle refuse de
coimaau non de certains aspects de la demande

ayardjal fait I'objet de la proedure administra-

tive engage sous leegime de la LNE.

2. The Judicial Nature of the Decision

A common element of the preconditions to issue
estoppel set out by Dickson J. Amgle, supra, is s
the fundamental requirement that the decision in
the prior proceeding be a judicial decision.
According to the authorities (see e.g., G. Spencer

2. La nature judiciaire detssidn

L’exigence fondamentale selon laquelle &cid” 3°

ion argfieure doitetre une dgision judiciaire est
eémént qui est commun aux conditionggr”
labted'application de la @clusion @coulant
d’'une quedjarrdnclee énon&es par le juge

Bower, A. K. Turner and K. R. Handleyhe Doc-  Dickson dans I'aef Angle, précité. Selon la doc-
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trine of Res Judicata (3rd ed. 1996), at paras. trine (voir, par exemple, G. Spencer Bower, A. K.

18-20), there are three elements that may be taken  Turner et K. R. HaheéIByctrine of Res Judi-

into account. First is to examine the nature of thecata (3¢ éd. 1996), par. 18-20), troedéments peu-
administrative authority issuing the decision. Is it  vetre “pris en consatation. Prendgfement, il

an institution that is capable of receiving and exer-  faut se pencher sur la nate@ddhudadminis-
cising adjudicative authority? Secondly, as a mat- tratif ayant rendecisiahi. S'agit-il d’'un organe
ter of law, is the particular decision one that was  pouetnet investi d’un pouvoir juridictionnel et
required to be made in a judicial manner? Thirdly, = capable d’exercer ce pouvoirgmbemént, sur

as a mixed question of law and faggs the deci- le plan juridique, laedision litigieuse devait-elle
sion made in a judicial manner? These are distinattre frise judiciairement? Trogsnement — ques-
requirements: tion mixte de fait et de droit — kEcidiona-t-elle

été rendue de maare judiciaire? Il s'agit d'exi-
gences distinctes :

It is of no avail to prove that the allegesjudicata was [fRADUCTION] Il ne serta rien de prouver que lagien-

a decision, or that it was pronounced according to judi- due chosedtajt une dcision ou qu’elle &t pro-
cial principles, unless it emanated from such a tribunal  emrohforrement aux principes applicables aux tri-
in the exercise of its adjudicative functions; nor is it suf- bunaux judiciairesins qu’elle aiett rendue par un

ficient that it was pronounced by such a tribunal unless tel tribunal dans I'exercice de son pouvoir juridiction-

it was a judicial decision on the merits. It is important, nel; il ne suffit pas non plus qu'eié pibhonee par
therefore, at the outset to have a proper understanding of un tel tribunal, sauf s'il s’agitefiismndudiciaire
what constitutes a judicial tribunal and a judicial deci- sur le fond. Paegoesf, il importe de bien saisiesl”
sion for present purposes. leg#rt ce qu’est un tribunal judiciaire et ce qu’est une
décision judiciaire pour les fins qui nous occupent.

(Spencer Bower, Turner and Handlsypra, para. (Spencer Bower, Turner et Handl®p. cit.,
20) par. 20)

As to the third aspect, whether or not the partic- En ce qui concerne le troisne€lément, soit la
ular decision in question was actually made in  question de savoiretikah en cause a effecti-
accordance with judicial requirements, | note the  venmitréndue conforerthent aux exigences
recentex curia statement of Handley J. (the current  applicables apisibns judiciaires, je souligne
editor of The Doctrine of Res Judicata) that: I'affirmation suivante, faiteecemment par le juge

Handley Editeur actuel de I'ouvragkhe Doctrine
of Res Judicata) en dehors du cadre de ses fonc-
tions de juge:

The prior decision judicial, arbitral, or administrative, = TRADUCTION] La décision argfieure — qu’elle soit

must have been made within jurisdiction before it can judiciaire, arbitrale ou administrative — doietavoir -

give rise toresjudicata estoppels. rendue dans les limites de la aiemge du eCideur
pour que puisseetfe plaide la peclusion @coulant
d’une question €ja tranclee.

(“Res Judicata: General Principles and Recent («Res Judicata: General Principles and Recent

Developments” (1999), 18ust. Bar Rev. 214, at  Developments » (1999), ¥ist. Bar Rev. 214,
p. 215) p. 215)

The main controversy in this case is directed to En I'esgece, le ésaccord porte principalement
this third aspect, i.e., is a decision taken without sur ce @rosglément : une ecision prise sans
regard to requirements of notice and an opportu-  avoir respestexigences en mate de peavis
nity to be heardcapable of supporting an issue et sans avoir dmafintéresg’la possibili¢’ de se
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estoppel? In my opinion, the answer to this ques-  faire entendre esgellte de fonder I'applica-

tion is yes. tion de la pclusion @coulant d'une questioreg
tranckée?A mon avis, la eponsea’cette question
est oui.
(a) The Institutional Framework a) Le cadre institutionnel

The decision relied on by Rosenberg J.A. in this La décision sur laquelle s’est apmuyé juge 38
respect relates to the generic role and function of  Rosenberg de la Cour d’appel de I'®©metrio
the ESA officer:Re Downing and Graydon, supra,  égard a traii'la fonction et auoté ggrériques de
per Blair J.A., at p. 305: 'agent des normes d’empléte Downing and

Graydon, précit, le juge Blair, p. 305:

In the present case, the employment standards officers TRADJCTION] En I'esgece, I'agent des normes d’em-
have the power to adjudicate as well as to investigate. ploi a le pouvacidedainsi que celui d’engter. Il
Their investigation is made for the purpose of providing fait eteywdfin de recueillir les renseignements qui
them with information on which to base the decision fonderontelasn qu'il doit rendre. Ses fonctions
they must make. The duties of the employment stan- comportent tous les indices importants de I'exercice
dards officers embrace all the importandicia of the d’un pouvoir judiciaire, notamment latdfmination des
exercise of a judicial power including the ascertainment faits, I'application duado®s Tfaits et la prise d'une
of facts, the application of the law to those facts and theecisin liant les parties.
making of a decision which is binding upon the parties.

The parties did not dispute that ESA officials could  Les parties ne contestent pas le fait que les fonc-
properly be given adjudicative responsibilities to  tionnaires @sadg I'application de la LNE pou-
be discharged in a judicial manner. An earlier leg-  vaadmbn droitetre investis de fonctions juridic-
islative limit of $4,000 on unpaid wages (exclud-  tionnelles devatte “exereés de maere
ing severance pay and benefits payable under preg- judiciaire. Le plafond de 4 000 &vqyaitpta
nancy and parental provisions) was eliminated in  d.begard desac¢lamations pour salaire impay”
1991 by S.0O. 1991, c. 16, s. 9(1), but subsequent ta I'eXclusion de I'indemné’de cessation d’emploi
the ESA decision in the present case a new limit of et des prestations payables au titre des dispositions
$10,000 was imposed. This is the same limit as is  relatives ae a@ngiaternit’et au congparen-
imposed on the Small Claims Court by tBeurts  tal) a ét¢ aboli en 1991 par L.O. 1991, ch. 16,
of Justice Act, R.S.0. 1990, c. C.43, s. 23(1), and  par. 9(1), massdpré@cision rendue en applica-
O. Reg. 626/00, s. 1(1). tion de la LNE dans kspnite affaire, un nouveau
plafond de 10 000 $ et fixé. Il s’agit du neie
plafond auquel est assujettie la Cour des petites
créances par l&oi sur les tribunaux judiciaires,
L.R.O. 1990, ch. C.43, par. 23(1), et ledR de
I'Ont. 626/00, par. 1(1).

(b) The Nature of ESA Decisions Under Section b) La nature des décisions rendues en applica-
65(1) tion du par. 65(1)

An administrative tribunal may have judicial as  Un tribunal administratif peut exercer des fonc39
well as administrative or ministerial functions. So  tions judiciaires ainsi que des fonctions adminis-
may an administrative officer. tratives ou mieistlles. Il en est de emie d'un

fonctionnaire.

One distinction between administrative and Une des caraetistiques qui distinguent legci- 40
judicial decisions lies in differentiating adjudica-  sions administratives dewsidns judiciaires est

2001 SCC 44 (CanLll)



41

42

43

44

484 DANYLUK V. AINSWORTH TECHNOLOGIES Binnie J. [2001] 2 S.C.R.

tive from investigative functions. In the latter la diffhce qui existe entre des fonctions juridic-

mode the ESA officer is taking the initiative to  tionnelles et des fonctions dé&mgDans 'exer-

gather information. The ESA officer acts as a self- cice des secondes, I'agent des normes d’emploi

starting investigator who is not confined within the  prend l'initiative de recueillir etfaments d'in-

limits of the adversarial process. The distinction  formation. Il agit en tant qeengquautonome et

between investigative and adjudicative powers is  n'est pas assujetti aux contraintes dedar@roc’
discussed irGuay v. Lafleur, [1965] S.C.R. 12, at  contradictoire. La distinction entre les pouvoirs
pp. 17-18. The inapplicability of issue estoppel to  d'etgLet les pouvoirs juridictionnelset ‘exa-

investigations is noted by Diplock L.J. Thoday = minée dans l'aef Guay c. Lafleur, [1965] R.C.S.

v. Thoday, [1964] P. 181 (Eng. C.A)), at p. 197. 12, p. 17-18. L'inapplic&hitié la peclusion
découlant d'une question e@ tranclee aux
enquetes administratives at&’ mentionee par le
lord juge Diplock danghoday c. Thoday, [1964]

P. 181 (C.A. Angl.), p. 197.

Although ESA officers may have non-adjudica- Quoique les agents des normes d’emploi puis-
tive functions, they must exercise their adjudica- sent avoir des fonctions non juridictionnelles, lors-
tive functions in a judicial manner. While they util-  gu’ils accomplissent des fonctions juridictionnelles
ize procedures more flexible than those that apply  ils sont tenus de le faire deematiciaire. Bien
in the courts, their decisions must be based on  qu’ils aient reacdes proedures plus souples
findings of fact and the application of an objective  que celles des cours de justiceetasicnd ‘doi-
legal standard to those facts. This is characteristic ~ vent s’appuyer sur des conclusions de fait et sur
of a judicial function: D. J. M. Brown and [I'applicatioa Ces faits d’'une norme juridique
J. M. Evans,Judicial Review of Administrative  objective. Il s’agit & d’une caraetfistique de fonc-
Action in Canada (1998), vol. 2, § 7:1310, p. 7-7.  tions judiciaires : D. J. M. Brown et J. M. Evans,

Judicial Review of Administrative Action in
Canada (1998), vol. 2, par. 7:1310, p. 7-7.

The adjudication of the claim, once the relevant La décision qui statue sur une plainte egplob-
information had been gathered, is of a judicial tention de I'information pertinente estaisier”
nature. de nature judiciaire.

(c) Particulars of the Decision in Question c) Le détail de la décision en cause

The Ontario Court of Appeal concluded that the La Cour d’appel de I'Ontario a conclu que la
decision of the ESA officer in this case was in fact ecidion de I'agente des normes d’emploi avait de
reached contrary to the principles of natural jus- é#trendue au epris des principes de justice
tice. The appellant had neither notice of the naturelle. L'appelante n'atpamformée des
employer’s case nor an opportunity to respond.  etgmtions de I'employeur et n’a pas eu la possibi-

lite de les efuter.

The appellant contends that it is not enough to L’appelante soutient qu’il ne suffit pas de dire
say the decisiomught to have been reached in a  que kcidion aurait dii étre prise de maere
judicial manner. The question is: Was it decided in  judiciaire, mais qu'il faurtmetdemander : La
a judicial manner in this case? There is some sup-ecisin a-t-elleett prise de maere judiciaire en
port for this view inRasanen, supra, per Abella  I'esgce? Cet argument trouve un certain appui
J.A., at p. 280: dans I'at'Rasanen, précitt, al madame le juge

Abella de la Cour d'appel de I'Ontario a dit cexi,
la p. 280 :
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As long as the hearing process in the tribunal pro- TRAHUCTION] Pour autant que la predure d'instruc-
vides parties with an opportunity to know and meet the tion du tribunal administratif dorirecune des par-
case against them, and so long as the decision is within ties la passibilidnndfe les petentions de I'autre
the tribunal's jurisdiction, then regardless of how et de ¢dgtef et que la etision rendue relie de la
closely the process mirrors a trial or its procedural ante- etenpé du tribunal, peu importe alargjuel point
cedents, | can see no principled basis for exempting leeguoe s’apparenta un proes ou aux pradures
issues adjudicated by tribunals from the operation of ealpbles celui-ci, je ne vois aucune raison feedsur

issue estoppel in a subsequent action. [Emphasis added.] des principes qui justifierait, dans le cadre d’'une action

subgquente, de soustraire les questioesidfes par un
tribunal administratifa” I'application de la @clusion
découlant d’'une questione tranclee. [Je souligne.]

Trial level decisions in Ontario subsequently Cette approche a sudmgiemmeneté retenue par 45

adopted this approachMachado v. Pratt & des tribunaux de premmé instance en Ontario :
Whitney Canada Inc. (1995), 12 C.C.E.L. (2d) 132 Machado c. Pratt & Whitney Canada Inc. (1995),
(Ont. Ct. (Gen. Div.));Randhawa v. Everest & 12 C.C.E.L. (2d) 132 (C. Ont. (Div. eg.));
Jennings Canadian Ltd. (1996), 22 C.C.E.L. (2d) Randhawa c. Everest & Jennings Canadian Ltd.
19 (Ont. Ct. (Gen. Div.))Heynen v. Frito-Lay  (1996), 22 C.C.E.L. (2d) 19 (C. Ont. (Divem));
Canada Ltd. (1997), 32 C.C.E.L. (2d) 183 (Ont. Heynen c. Frito-Lay Canada Ltd. (1997), 32
Ct. (Gen. Div.));Perez v. GE Capital Technology = C.C.E.L. (2d) 183 (C. Ont. (Div.ey.)); Perez c.
Management Services Canada Inc. (1999), 47 GE Capital Technology Management Services
C.C.E.L. (2d) 145 (Ont. S.C.J.). The statement offanada Inc. (1999), 47 C.C.E.L. (2d) 145 (C.S.J.).
Metivier J. inMunyal v. Sears Canada Inc. (1997), Les propos suivants du jugetiier dans 'affaire
29 C.C.E.L. (2d) 58 (Ont. Ct. (Gen. Div.)), at p. Munyal c. Sears Canada Inc. (1997), 29 C.C.E.L.

60, reflects that position: (2d) 58 (C. Ont. (Diweng)), p. 60, reéitent ce
point de vue :
The plaintiff relies on Rasanen] and other similar TRADUCTION] La partie demanderesse s’appuie sur

decisions to assert that the principle of issue estoppel effRasanen] et sur d’autres @disions au mme effet
should apply to administrative decisions. This is true pour affirmer que le principe dzliaspm @coulant
only where the decision is the result of a fair, unbiased d'une questiantminclee devrait s'appliquer aux
adjudicative process where “the hearing process pro-ecisibns administratives. Ce n’est le cas que lorsque la
vides parties with an opportunity to know and meet the ecisibn est le fruit d’'un processusaisionnelequitable
case against them”. et impartial « comportant une audience dans le cadre de
laquelle chacune des parties a la possibilie” prendre
connaissance desqtentions de l'autre et de lesfu”
ter ».

In Wong, supra, the Alberta Court of Appeal Dans l'arét Wong, précit, la Cour d'appel de 46
rejected an attack on the decision of an employ- ['Alberta aerejp€ contestation visant laa
ment standards review officer and held that the  sion d’'un agemvdtorn en matife de normes
ESA decision was adequate to create an estoppel d’emploi et a concletajtijiossible de plaider
as long as “the appellant knew of the case against delysiona I'egard de cetteetision dans la
him and was given an opportunity to state his posi-  mesurfTRADUCTION] « I'appelant connaissait
tion” (para. 20). See alsélderman v. North Shore  les pEtentions formwdées contre lui et avait eu la
Sudio Management Ltd., [1997] 5 W.W.R. 535 possibiét’de faire valoir son point de vue »
(B.C.s.C)). (par. 20). Voiegalemenlderman c. North Shore

Sudio Management Ltd., [1997] 5 W.W.R. 535
(C.s.C.-B)).
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In my view, with respect, the theory that a En toute @férence, j'estime que lagke voulant
denial of natural justice deprives the ESA decision  que l'inobservation des principes de justice natu-
of its character as a “judicial” decision rests on a  relle ait pour effet d’enlever toutecaragtidi-
misconception. Flawed the decision may be, but  ciaada>dcision fonde sur la LNE repose sur
“judicial” (as distinguished from administrative or  uneédfausse. Il se peut que leciion pesente
legislative) it remains. Once it is determined that  des failles, mais elle demeure « judiciairet> (plut™
the decision maker was capable of receiving and  qu'administrativegalialfive). Une fois qu'il est
exercising adjudicative authority and that the paretabli que l'auteur de laedision pouvaitefre
ticular decision was one that was required to be investi d’'un pouvoir juridictionnel, qu’il pouvait
made in a judicial manner, the decision does not exercer ce pouvoir et qeeideordlitigieuse
cease to have that character (“judicial”) because  detr@itréndue de maare judiciaire, celle-ci ne
the decision maker erred in carrying out his or her  perd pas sonetaragtidiciaire » parce que son
functions. As early aR. v. Nat Bell Liquors Ltd.,  auteur a commis une erreur dans l'accomplisse-
[1922] 2 A.C. 128 (H.L.), it was held that a con-  ment de ses fonctions. Dans un eigiRacrNat
viction entered by an Alberta magistrate could noBell LiquorsLtd., [1922] 2 A.C. 128 (H.L.), il ®&t&
be quashed for lack of jurisdiction on the grounds ejogie la dclaration de culpabibt’inscrite par

that the depositions showed that there was no evi-  un magistrat albertain ne @e\ainide pour
dence to support the conviction or that the magis- cause d'absence detarmrepsur le fondement
trate misdirected himself in considering the evi- que d&Boignages neevélaient aucune preuve

dence. The jurisdiction to try the charges wasetayant la dclaration de culpabittou parce que le
distinguished from alleged errors in “the obser-  magisteiai’done’ des directives errees dans
vance of the law in the course of its exercise” I'examen de la preuve. Une distineticdtablie
(p. 156). If the conditions precedent to the exercise  entre le pouvoir de juger les accusations et les
of a judicial jurisdiction are satisfied (as here), erreurs qui auradntcoOmmises en matié
subsequent errors in its exercise, including viola- TREPUCTION] « observation de la loi dans
tions of natural justice, render the decision voida-  I'exercice de ce pouvoir » (p. 156). Si les condi-
ble, not void: Harelkin v. University of Regina, tions pgalablesa’l'exercice d’'une comgiénce de
[1979] 2 S.C.R. 561, at pp. 584-85. The decision  nature judiciaire sonies (comme c'est le cas
remains a “judicial decision”, although seriously  en l&sg), toute erreur subgliente dans I'exer-
flawed by the want of proper notice and the denial  cice de cetteetenge, y compris les manque-
of the opportunity to be heard. ments aegles de la justice naturelle, ne rend pas

la décision nulle mais annulabléHarelkin c. Uni-

versité de Regina, [1979] 2 R.C.S. 561, p. 584-

585. La dcision reste uneedision « judiciaire »,

guoigu’elle souffre deegieuses lacunes du fait de

I'absence de mavis suffisant et duedaut d’accor-

der la possibilg”de se faire entendre.

I mentioned at the outset that estoppel rem Comme je I'ai mentionaplus bt, la peclusion
judicatem is closely linked to the rule against col- per rem judicatem est €troitement e a la €gle
lateral attack, and indeed to the principles of judi-  prohibant les contestations indirectes et, de fait,

cial review. If the appellant had gone to court to  aux princigegsssant le contté judiciaire. Si
seek judicial review of the ESA officer's decision  I'appelantetait” adressé a une cour de justice
without first following the internal administrative  pour demander le obmfidiciaire de la eCision
review route, she would have been confronted with  de I'agente des normes d’emploi sanslsé pr’
the decision of this Court iMarelkin, supra. In  au pgalable du m¢anisme deevision administra-
that case a university student failed in his judicial  tive interne, on lui aurait ®ppogt Harelkin,
review application to quash the decision of a eqi¥, de notre Cour. Dans cette affaire, la
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faculty committee of the University of Regina  demande de onftidiciaire qu'avait méente
which found his academic performance to be etudiant de l'universit’de Regina en vue d'ob-
unsatisfactory. The faculty committee was required  tenir I'annulation deedssiolh rendue par un
to act in a judicial manner but failed, as here, to  cerditine facult” de cetetablissement et por-
give proper notice and an opportunity to be heard. tant que seetaite® insatisfaisantese#® reje-
It was held that the failure did not deprive the ee.t’Ce comé était tenu d’agir judiciairement,
faculty committee of its adjudicative jurisdiction.  mais, tout comme en d@spil avait omis de
Its decision was subject to judicial review, but this  dormBetudiant un pravis suffisant et la possi-
was refused in the exercise of the Court's discre- ebdig" se faire entendre. lled ‘jugg que cette
tion. Adoption of the appellant’s theory in this case = omission n’avait pas fait perdre aa samim-
would create an anomalous result. If she is correctetenge juridictionnelle. La etision du comé”
that the ESA officer stepped outside her judicialetait’ susceptible de conte” judiciaire, mais notre
role and lost jurisdiction for all purposes, including  Cour, dans I'exercice de son pouvodatidiscr’
issue estoppel, thédarekin barrier to judicial naire, a refagle faire droiti’ce recours. Retenir la
review would be neatly sidestepped. She would es¢hde l'appelante en I'esge entrajerait un
have no need to seek judicial review to set asideesultat anormal. Si elle a raison detpridre que

the ESA decision. She would be, on her theory, I'agente des normes d’emploe al'egssjudi-
entitled as of right to have it ignored in her civil  ciairement et a perdu emmge a’tout point de
action. vue, y compris pour I'application de lagision

découlant d’'une questionefd tranclee, I'obstacle

au contole judiciaire que constitue I'atHarelkin
serait habilement contowenElle n'aurait en effet
pas besoin de demander le cotdrjudiciaire de la
décision de I'agente pour la faire annuler puisque,
selon ce qu’elle soutient, elle a d'office draitceé
gu’on n’en tienne pas compte dans le cadre de son
action au civil.

The appellant's position would also create an La thése avar®é par I'appelante eeraitégale- 4°

anomalous situation under the rule against collat- ment une situation anormale pour ce qui concerne

eral attack. As noted by the respondent, the rejec- elgler’prohibant les contestations indirectes.
tion of issue estoppel in this case would constitute, = Comme I'a sedligtimée, le refus d'appliquer
in a sense, a successful collateral attack on the dalysion @coulant d'une questione@ tran-
ESA decision, which has been impeached neither ee @1 I'espCe €quivaudrait, en un sena, faire
by administrative review nor judicial review. On  draituhe contestation indirecte de kci$ion de
the appellant’s theory, an excess of jurisdiction in  I'agente des normes d’engmlisipd qui n'aeté
the course of the ESA proceeding would prevent  coedesi’par voie deewvision administrative ni
issue estoppel, even thoultaybrun, supra, says  par voie de cootg judiciaire. Suivant la #se de
that an act in excess of a jurisdiction which the  I'appelante, uesede comgtence pendant le
decision maker initially possessed does not neceseroutEment de la predure administrative pvue
sarily open the decision to collateral attack. It  par la LNEeahpTapplication de la pclusion
depends, according tdlaybrun, on which forum  dtoulant d’'une questione@ tranclee, bien que
dans l'argt Maybrun, précit, notre Cour ait dit
gu’'une mesure outrepassant la cetepce que
pos€dait initialement le eCideur ne donne pas
nécessairement ouverture aux contestations indi-
rectes de cette edision. Suivant cet aft, tout
dépend du forum devant lequel leglSlateur a
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the legislature intended the jurisdictional attack to
be made in, the administrative review forum or the
court (para. 49).

voulu que sesiepte la contestation d'ordre
juridictionnel, savoir le tribunal administratif

chaeg’de la evision ou une cour de justice

(par. 49).

It seems to me that the unsuccessful litigant in A mon sens, il faut inciter le plaideur qui n'a pas

administrative proceedings should be encouraged
to pursue whatever administrative remedy is avail-
able. Here, it is worth repeating, she elected the
ESA forum. Employers and employees should be
able to rely on ESA determinations unless steps
are taken promptly to set them aside. One major
legislative objective of the ESA scheme is to facili-

gain de cause dans le cadre d'une instance admi-
nistratige pevaloir de tous les recours admi-
nistratifs qui lui sont ouverts. Il convient de rappe-
ler que, enetespg’appelante a aptpour le
recoevs! par la LNE. Tant les employeurs que
les eepligiveneire en mesure de s’en remet-
tre aesislons rendues sous kgime de la LNE

tate a quick resolution of termination benefits soa moins qu'une mesure ne soit prise rapidement

that both employee and employer can get on to

pour en obtenir I'annulation. Un objectif important

other things. Where, as here, the ESA issues are egime€tabli par le égislateur dans la LNE est

determined within a year, a contract claim could
nevertheless still be commenced thereafter in
Ontario within six years of the alleged breach, pro-
ducing a lingering five years of uncertainty. This is

de faciliteedgernent rapide des diffénds por-
tant sur les in@snudetlicenciement, de sorte
gue l'engplely’'employeur puissent tourner la
page. Dans les wgasooime en l'egre, les

guestions touchantapplication de la LNE sont
tranctées dans unealdi d’un an ou moins, il est
néanmoins possible, en Ontario, d'intenter une
action contractuelle dans les six ans qui suivent le
manquement aigue, ce qui peut donner liea °
cing anes d’incertitude. De telles situations doi-

to be discouraged.

vent étre évitées.

In summary, it is clear that an administrative En résung, il est clair qu'une eision adminis-

decision which is made without jurisdiction from

the outset cannot form the basis of an estoppel.
The conditions precedent to the adjudicative juris-
diction must be satisfied. Where arguments can be
made that an administrative officer or tribunal ini-

tially possessed the jurisdiction to make a decision
in a judicial manner but erred in the exercise of
that jurisdiction, the resulting decision is neverthe-
less capable of forming the basis of an estoppel.
Alleged errors in carrying out the mandate are
matters to be considered by the court in the exer-
cise of its discretion. This result makes the princi-
ple governing estoppel consistent with the law

trative qui a apattet® prise sans la coratgnce
requise ne peut fonder I'application edgula pr’
sion. Les conditi@adaptésa’lI'exercice de la
etanpé juridictionnelle doiventtfe gunies.
Lorsqu'il est possible d'affirmer quedieealir
administratif — fonctionnaire ou tribunal — avait
initialement edemge pour rendre unecision
de aeranjudiciaire, mais qu’il a commis une
erreur dans I'exercice de cetttenoepa €ci-
sion rendueeastmoins susceptible de fonder
I'application de delupion. Les erreurs qui
aurantoOmmises dans I'accomplissement du
mandat doefeatprises en congdition par la

cour de justice dans I'exercice de son pouvoir dis-
crétionnaire. Cela a pour effet d’assurer la confor-
mité du principe egissant la @clusion avec les
regles de droit relatives au caol” judiciaire
enon&es dans l'aef Harelkin, précit, et celles
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governing judicial review irHarelkin, supra, and  relatives aux contestations indirectesorie€es
collateral attack irMaybrun, supra. dans I'aret Maybrun, précite.

Where | differ from the Ontario Court of Appeal La al je diverge d’opinion avec la Cour d’appel52

in this case is in its conclusion that the failure of  de I'Ontario, c’est relativeargmtonclusion que

the appellant to seek such an administrative review le fait pour I'appelante de ne pas avoiedamand”

of the ESA officer's flawed decision was fatal to evision administrative de laedision lacunaire de

her position. In my view, with respect, the refusal  I'agente porte un coupafdgattése de I'appe-

of the ESA officer to afford the appellant proper lante. En towférence, je suis d'avis que le

notice and the opportunity to be heard are matters  refus de I'agente des normes d'emploi d& donner °

of great importance in the exercise of the court's  I'appelante esviw suffisant et la possibditde

discretion, as will be seen. se faire entendre est un facesuimiportant dans
I'exercice du pouvoir disetionnaire de la cour,
comme nous le verrons plus loin.

| turn now to the three preconditions to issue Je vais maintenant examiner les trois condition3?
estoppel set out by Dickson J. Amgle, supra, at  d'application de la pclusion @coulant d'une
p. 254. question @a tranclee €énon&es par le juge
Dickson dans l'aef Angle, précité, p. 254.

3. Issue Estoppel: Applying the Tests 3. Laghusion @coulant d'une questionefd
tranckée : application des conditions

(a) That the Same Question Has Been Decided a) La condition requérant que la méme question
ait dga été tranchéee

A cause of action has traditionally been defined Traditionnellement, onefinit la cause d’action 54

as comprising every fact which it would be neces-  cometaet tous les faits que le demandeur doit
sary for the plaintiff to prove, if disputed, in order  prouver, s'ils sont cagegburetayer son droit
to support his or her right to the judgment of the  d’obtenir jugement de la cour en sa faveur:
court: Poucher v. Wilkins (1915), 33 O.L.R. 125 Poucher c. Wilkins (1915), 33 O.L.R. 125 (C.A)).
(C.A)). Establishing each such fact (sometimes  Pour que le demandeur ait gain de cause, chacun
referred to as material facts) constitutes a precon-  de ces faits (souvenegjdalifdits substantiels)
dition to success. It is apparent that different  doit detne€tabli. Il estevident que des causes
causes of action may have one or more material  d'actioareliffés peuvent avoir en commun un
facts in common. In this case, for example, the  ou plusieurs faits substantiels. Eteleppr
existence of an employment contract is a material  exemple, I'existence d’'un contrat de travail est un
fact common to both the ESA proceeding and to  fait substantiel commun au recours administratif et
the appellant’'s wrongful dismissal claim in court. a I'action pour congdiement injusti& inten€e au
Issue estoppel simply means that once a material  civil par I'appelante. L'application eeuaipn
fact such as a valid employment contract is found ecodlant d’'une questione@ tranclee signifie
to exist (or not to exist) by a court or tribunal of  simplement que, dans leucées tobunal judi-
competent jurisdiction, whether on the basis of evi-  ciaire ou administratifetentpa conclu, sur le
dence or admissions, the same issue cannot be fondemt&mhehts de preuve ou d’admissions,
relitigated in subsequent proceedings between the I'existence (o l'inexistence) d’un fait pertinent
same parties. The estoppel, in other words, extends  — par exemple un contrat de travail valable — ,
to the issues of fact, law, and mixed fact and law cetmenquestion ne peetré dbattuea nou-

veau dans le cadre d'une instancerigtire oppo-

sant les rafnes parties. En d’autres termes, le-pr’
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that are necessarily bound up with the determina-  clusion vise les questions de fait, les questions de
tion of that “issue” in the prior proceeding. droit ainsi que les questions mixtes de fait et de
droit qui sont ecessairementdésa la Esolution
de cette « question » dans l'instanceeastire.

The parties are agreed here that the “same issue” En I'esgece, les parties conviennent que la con-
requirement is satisfied. In the appellant’'s wrong-  dition relativéexistence d’'une « Brhe ques-
ful dismissal action, she is claiming $300,000 in  tion » est remplie. Dans son action pcedieong”
unpaid commissions. This puts in issue the same  ment ingustifippelante etlame 300 000 & °
entitlement as was refused her in the ESA proceed- titre de commissiongénp@gla met en jeu le
ing. One or more of the factual or legal issues  dra@mm qui lui aeté refug dans le cadre de
essential to this entitlement were necessarily deter-  l'instancedaut’la LNE. Une ou plusieurs des
mined against her in the earlier ESA proceeding. If  questions de fait ou de droit essenigetiEson-
issue estoppel applies, it prevents her from assert- naissance de ce dreitemstinémergt tran-
ing that these adverse findings ought now to be eeslteén faveur de 'employeur dans le cadre de la
found in her favour. pradure administrative. Si la gulusion @cou-

lant d’'une questioneja tranclee s'applique, cela a
pour effet d’empther I'appelante de soutenir que
ces questions devraient maintenatre “trancbés
en sa faveur.

(b) That the Judicial Decision Which Is Said to b) La condition requérant que la décision judi-
Create the Estoppel Was Final ciaire qui entrainerait I'application de la
préclusion ait un caractére définitif

As already discussed, the requirement that the Comme il ae®# indiqe plus 6t, la condition
prior decision be “judicial” (as opposed to admin-  regunt que la eision angtieure soit une eti-
istrative or legislative) is satisfied in this case. sion « judiciaire » dpled’administrative ou

legislative) est satisfaite en I'ese.

Further, | agree with the Ontario Court of En outre, je souscre 'opinion de la Cour d'ap-
Appeal that the employee not having taken advan-  pel de I'Ontario selon laquelle, en raison du fait
tage of the internal review procedure, the decision  que l'eraplaye s'est pas evalue du raca-
of the ESA officer was final for the purposes of the  nismeed&sion interne, la eision de I'agente
Act and therefore capable in the normal course of des normes d’emploi avait umreadfinitif
events of giving rise to an estoppel. pour I'application de la Letat donc suscepti-

ble, dans le cours normal des choses, de faire
natre la pgclusion.

| have already noted that in this case, unlike Jai déja soulig®” que, en l'esgce, contraire-
Harelkin, supra, the appellant had no right of  meatl'affaire Harelkin, précitte, I'appelante ne
appeal. She could merely make a request to the  disposait d’aucun droit d’appel. Elle pouvait uni-
ESA Director for a review by an ESA adjudicator.  quement demander au directeur deviage par
While this may be a factor in the exercise of the  un arbitredsibn de I'agente des normes d’em-
discretion to deny issue estoppel, it does not affect  ploi. Bien qu'il puisse s’'agir d'un agteundre
the finality of the ESA decision. The appellant en comsition dans I'exercice du pouvoir diser”
could fairly argue on a judicial review application  tionnaire de refuser I'application deedtugion
that unlike Harelkin she had no “adequate alterna-ecodlant d’'une questionef@ tranclee, il n'a
tive remedy” available to her as of right. The ESA  aucun effet sur le esgakfinitif de la dcision.
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decision must nevertheless be treated as final for  L'appelante paujuate titre pefendre, dans le

present purposes. cadre d’une demande de atenjudiciaire, que
contrairement M. Harelkin elle ne disposait pas,
de plein droit, d’'un autre «recours apprepsi’

Néanmoins, la €Cision de l'agente des normes
d’emploi doit étre tenue pour dfinitive pour les
fins du pEsent pourvoi.

(c) That the Parties to the Judicial Decision or c) La condition regquérant que les parties a la
Their Privies Were the Same Persons as the décision judiciaire invoquée, ou leurs ayants
Parties to the Proceedings in Which the droit, soient les mémes que les parties aux
Estoppel Is Raised or Their Privies procédures au cours desquelles la préclusion

est plaidée, ou leurs ayants droit

This requirement assures mutuality. If the limi- Cette condition garantit laeciprocig. Si elle ne 59
tation did not exist, a stranger to the earlier pro-  s'appliquait pas, un tiers avsdymex’ am:-
ceeding could insist that a party thereto be bound rieures pourrait exiger qu'une pattis-ci soit
in subsequent litigation by the findings in the ear-  caméiEl'comme e, dans le cadre d'une ins-
lier litigation even though the stranger, who  tanceridtire, par les conclusionses au cours
became a party only to the subsequent litigation,  des presproedures, alors que ce tiers, qui ne
would not be:Machin, supra; Minott v. O'Shanter ~ serait partie q@ la seconde instance, ne serait pas
Development Co. (1999), 42 O.R. (3d) 321 (C.A.), elipar ces conclusiondviachin, précit; Minott c.
per Laskin J.A., at pp. 339-40. The mutuality O’ Shanter Development Co. (1999), 42 O.R. (3d)
requirement was subject to some critical comment 321 (C.A.), le juge Laskin, p. 339e3#0con-
by McEachern C.J.B.C. when sitting as a trial  dition eldprocig a fait I'objet de certaines cri-
judge in Saskatoon Credit Union Ltd. v. Central  tiques par le juge McEachern (plus tard Juge en
Park Ent. Ltd. (1988), 22 B.C.L.R. (2d) 89 (S.C.), chef de la Colombie-Britannique), pendant qu'il
at p. 96, and has been substantially modified in egesit en prersre instance, dans I'affaifaska-
many jurisdictions in the United States: seetoon Credit Union Ltd. c. Central Park Ent. Ltd.
Holmested and Watsosjpra, at 21824, and G. D. (1988), 22 B.C.L.R. (2d) 89 (C.S.), p. 96, et elle a
Watson, “Duplicative Litigation: Issue Estoppel, ete ‘modifiée de fapn substantielle dans bon nom-
Abuse of Process and the Death of Mutuality” biietdts anefticains : voir Holmested et Watson,
(1990), 69Can. Bar Rev. 623. op. cit,, 21824, et G. D. Watson, « Duplicative

Litigation : Issue Estoppel, Abuse of Process and

the Death of Mutuality » (1990), 6R. du B. can.

623.

The concept of “privity” of course is somewhat Evidemment, la notion de «lien de droit » esP?
elastic. The learned editors of J. Sopinka, S. N.  as$agtique. J. Sopinka, S. N. Lederman et
Lederman and A. W. Bryant ifthe Law of Evi-  A. W. Bryant, leseminentsediteurs de I'ouvrage
dence in Canada (2nd ed. 1999), at p. 1088 say, The Law of Evidence in Canada (2¢ &d. 1999),
somewhat pessimistically, that “[i]t is impossible  affirment avec un certain pessinsidenp, 1088,
to be categorical about the degree of interest which  TRRLUCTION] « [i]l est impossible ire cag-
will create privity” and that determinations must  gorique gquatietendue de l'iréfét qui c€e un

2001 SCC 44 (CanLll)

be made on a case-by-case basis. In this case, the lien de droit » et qu'’il faut trancher au cas par cas.

parties are identical and the outer limits of “mutu-  En k&sp’les parties sont lesemés et il n'y a
ality” and of the “same parties” requirement need pas lieu dexplorer davantage les confins des
not be further addressed. notions deecipfocie » et d'« identi” des par-

ties ».
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| conclude that the preconditions to issue estop- J'arrivea la conclusion que les conditions d'ap-
pel are met in this case. plication de laghusion @coulant d’'une question
déja tranclee sont elinies en 'esgce.

4. The Exercise of the Discretion 4. L'exercice du pouvoir disanhaire

The appellant submitted that the Court should L'appelante fait valoir que la Cour doiean-
nevertheless refuse to apply estoppel as a matter of  moins exercer son pouaipwiisiré et refu-
discretion. There is no doubt that such a discretion  ser I'application dedlgon. Il ne fait aucun
exists. InGeneral Motors of Canada Ltd. v. Naken,  doute que ce pouvoir digtionnaire existe. Dans
[1983] 1 S.C.R. 72, Estey J. noted, at p. 101, that elfaBeheral Motors of Canada Ltd. c. Naken,
in the context of court proceedings “such a discre-  [1983] 1 R.C.S. 72, le juge Estey aesdulign”

tion must be very limited in application”. In my  p. 101, que dans le contexte d'une instance judi-

view the discretion is necessarily broader in rela-  ciaire « ce pouvoiretisuraire est &s limige

tion to the prior decisions of administrative tribu-  dans son applicatidmson avis, le pouvoir dis-

nals because of the enormous range and diversityetioonaire est ecessairement plueténdu a

of the structures, mandates and procedures ofegald des effisions des tribunaux administratifs,

administrative decision makers. etant done” la diversi¢” consiérable des struc-
tures, missions et prediures desatideurs admi-
nistratifs.

In Bugbusters, supra, Finch J.A. (now C.J.B.C.) Dans l'arét Bugbusters, précite, le juge Finch

observed, at para. 32: de la Cour d’appel (maintenant Juge en chef de la

Colombie-Britannique) a fait les observations sui-
vantes, au par 32:

It must always be remembered that although the three TRADDCTION] Il faut toujours se rappeler que, bien
requirements for issue estoppel must be satisfied before que les trois conditions d’applicationediisarmpr”
it can apply, the fact that they may be satisfied does notecoudant d’'une questiore@ tranclee doivenefre gu-
automatically give rise to its application. Issue estoppel nies pour que celle-ci puessevoqee, le fait que
is an equitable doctrine, and as can be seen from the ces conditions ssentgy n’emporte pagaEssai-
cases, is closely related to abuse of process. The doc- rement l'application aellsiqm’ Il s’agit d'une
trine of issue estoppel is designed as an implement of doctrine issusuty let, comme l'indique la juris-
justice, and a protection against injustice. It inevitably prudence, elkemieé des lienstroits avec I'abus de
calls upon the exercise of a judicial discretion to achieve egio€. Elle se veut un moyen de rendre justice et de
fairness according to the circumstances of each case.  egpratontre l'injustice. Elle implique énitablement

I'exercice par la cour de son pouvoir desiohnaire
pour assurer le respect dedliig selon les circons-
tances proprea thaque egte.

Apart from noting parenthetically that estoppel  Mis a part, entre parergkes, le fait que la @clu-

rem judicatem is generally considered a common  spmn rem judicatem soit ggréralement conset’
law doctrine (unlike promissory estoppel which is ee tomme une doctrine de common law (contrai-
clearly equitable in origin), | think this is a correct  remanka’peclusion fonée sur une promesse,
statement of the law. Finch J.A.dictcum was  qui tire clairement son origine dequity), j'es-
adopted and applied by the Ontario Court of time qu'il s’agit @doon@ fidele du droit appli-

Appeal inSchweneke, supra, at paras. 38 and 43: cable. Cette remarque incidente du juge feiéch a ~

retenue et appli@€ par la Cour d'appel de
I'Ontario dans [l'affaire Schweneke, précitée,
par. 38 et 43:

2001 SCC 44 (CanLll)
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The discretion to refuse to give effect to issue estop- TRAOUCTION] Le pouvoir discetionnaire de refuser
pel becomes relevant only where the three prerequisites de donner laffEclusion @coulant d’'une question
to the operation of the doctrine exist. The exercise of  efa tranclee ne nd"que lorsque les trois conditions
the discretion is necessarily case specific and depends d’application de la doctrireuisi@st [~ ..] Ce pou-
on the entirety of the circumstances. In exercising the voiratisariaire estecessairement exer@u cas par
discretion the court must ask — is there something in cas et son appliepemddie 'ensemble des circons-

the circumstances of this case such that the usual opera- tances. Dans I'exercice de ce poetioimdiser la
tion of the doctrine of issue estoppel would work an cour doit se poser la question suivante : existe-t-il, en
injustice? 'esgte, une circonstance qui ferait en sorte que I'appli-

cation normale de la doctrineegrait une injustice?

... The discretion must respond to the realities of each. . L'exercice du pouvoir disetionnaire doit tenir
case and not to abstract concerns that arise in virtually compteal@ssrpropresa ‘chaque affaire et non de
every case where the finding relied on to support the eoqmipations abstraites, qui sontgantes dans prati-
doctrine was made by a tribunal and not a court. quement tous les lzagdoision invogee au soutien
de la demande d’applicatioret rendue par un tribunal
administratif et non par un tribunal judiciaire.

See als@Braithwaite, supra, at para. 56. VoiegalemenBraithwaite, précit, par. 56.
Courts elsewhere in the Commonwealth apply Les cours de justice d’autres pays du Commor?#

similar principles. InArnold v. National Westmin-  wealth appliqguent des principes analogues. Dans
ster Bank plc, [1991] 3 All E.R. 41, the House of  I'at’Arnold c. National Westminster Bank plc,

Lords exercised its discretion against the applica- [1991] 3 All E.R. 41, la Chambre des lords a
tion of issue estoppel arising out of an earlier arbi-  exeai pouvoir disetionnaire et refiesd’ap-
tration, per Lord Keith of Kinkel, at p. 50: pliquer la @clusion @coulant d’une questiore@

tranct€e a I'egard d’'une sentence arbitrale. Voici
ce gu'a dit lord Keith of Kinkela'la p. 50 :

One of the purposes of estoppel being to work justiceTRAQUCTION] L'une des raisons dtte de la mclusion

between the parties, it is open to courts to recognise thatant de rendre justice aux parties, il est loisible aux

in special circumstances inflexible application of it may cours de justice de retermaé, dans certaines cir-

have the opposite resul. . . constances, son application rigide produirait I'effet con-
traire. . .

In the present case Rosenberg J.A. noted in Dans la pesente affaire, le juge Rosenberg &5
passing at pp. 248-49 the possible existence of a  mestiauX p. 248-249, I'existence possible
potential discretion but, with respect, he gave it d'un pouvoir eliscmaire potentiel mais, en
short shrift. There was no discussion or analysis of  toeférelice, il ne s’y est pas attardl n'a ni
the merits of its exercise. He simply concluded, at  examindnalys’le bien-fond de I'exercice de
p. 256: ce pouvoir. Il a simplement conclu ainai,la

p. 256:

In summary, Ms. Burke did not accord this appellant TRAPUCTION] En résun&, MMe Burke n’a pas accoed”
natural justice. The appellant’s recourse was to seek I'appelante le éréfice des egles de justice naturelle.
review of Ms. Burke’'s decision. She failed to do so. Le recours qui s’offredttte dermife était de deman-
That decision is binding upon her and her employer. devigion de la d€ision de I'agente. Elle ne I'a pas

fait. Elle et son employeur sone$i’par cette efision.

In my view it was an error of principle not to  Je suis d’avis que la Cour d’appel a commis ung®

2001 SCC 44 (CanLll)
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the discretion which the court clearly possessed. teurs favorablesfestoidblesa’ I'exercice du
This is not a situation where this Court is being  pouvoir ditmmhaire dont elleetait clairement
asked by an appellant to substitute its opinion for  investie. Il ne s'agit pas d’un nag® Cour est
that of the motions judge or the Court of Appeal. ie@ipar la partie appelardesubstituer son opi-

The appellant is entitled at some stage to appropri-  aiaelle du juge des reeigs ou de la Cour
ate consideration of the discretionary factors andto  d’appel. L'appelante a deifjuea un certain
date this has not happened. point dans le processus, on examineode fa,

approprée les facteurs pertinenss I'exercice du
pouvoir discetionnaire, et jusga ‘maintenant on
ne l'a pas fait.

The list of factors is open. They include many of La liste de ces facteurs n’est pas exhaustive. Elle
the same factors listed Maybrun in connection  comporte bon nombre de ceux qui e@tmen-
with the rule against collateral attack. A similarly  tiesndans I'aef Maybrun en rapport avec la
helpful list was proposed by Laskin J.A.Minott,  regle prohibant les contestations indirectes. Le
supra. The objective is to ensure that the operation  juge Laskin a lui aussi @ropediste fort utile
of issue estoppel promotes the orderly administra-  dans l'affdirett, précitte. L'objectif est de
tion of justice but not at the cost of real injustice in ~ faire en sorte que I'application dedaspn
the particular case. Seven factors, discussed belowecoutint d’'une questionef@ tranclee favorise
are relevant in this case. I'administration ordeamrde la justice, mais pas

au prix d'une injustice coneté dans une affaire
donrée. Sept facteurs, mentia@® ci-apes, sont
pertinents dans la esente affaire.

(a) The Wording of the Satute from which the a) Lelibellé du texte de loi accordant le pouvoir
Power to Issue the Administrative Order de rendre I’ ordonnance administrative
Derives
In this case the ESA includes s. 6(1) which pro- En l'espece, la LNE comporte le par. 6(1), qui
vides that: pevoit ce qui suit :
No civil remedy of an employee against his or her Lesente loi ne suspend pas les recours civils dont
employer is suspended or affected by this Act. [Empha- dispose un engdatre son employeur ni n'y porte
sis added.] atteinte. [Je souligne.]

This provision suggests that at the time the Cette disposition tend indiquer quea I'epoque
Ontario legislature did not intend ESA proceedings  pertinentegdislditeur ontarien n’entendait pas
to become an exclusive forum. (Recent amend-  que le foremuar la LNE ait pour effet d'ex-
ments to the Act now require an employee to elect  clure tous les autreseq&raes modifications
either the ESA procedure or the court. Even prior  appsd’la Loi obligent dsormais I'emploga
to the new amendments, however, a court could choisir entre ladumecpevue par la LNE ou le

properly conclude that relitigation of an issue recours aux tribunaux judiciaires. Cependant,

would be an abuseRasanen, supra, per Morden  n€me avant ces modifications, les cours de justice

A.C.J.0., at p. 293, Carthy J.A., at p. 288.) pouvagitton droit conclure que I'engagement
de nouvelles prauresa I'egard d’'une question
constituait un abusRasanen, précité, le juge en
chef adjoint Morden de la Cour d’appel de I'Onta-
rio, p. 293, le juge Carthy, p. 288.)
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While it is generally reasonable for defendants Bien qu'il soit ggnéralement raisonnable pour un’0
to expect to be able to move on with their lives efedideur d’escompter pouvoir tourner la page
once one set of proceedings — including any eapmtés pradures — y compris tout appel pos-
available appeals — has ended in a rejection of lia-  sible — au terme desquelles sa respamaabilit”
bility, here, the appellant commenced her civil i retenue, en l'esge I'appelante a intemt”
action against the respondents before the ESA  son action civile contre lessirdiaht que
officer reached a decision (as was clearly author-  I'agente des normes d’emploi n’ait remdi+ sa d”
ized by the statute at that time). Thus, the respon-  sion (comme I'y autorisait clairement la loi perti-
dents were well aware, in law and in fact, that they  nentéepoque). En comsjuence, les intigs
were expected to respond to parallel and to some  savaient parfaitement, en droit et en fait, qu'ils
extent overlapping proceedings. devaient séemdre dans des prxdlires paral-

leles se chevauchant dans une certaine mesure.

(b) The Purpose of the Legidlation b) L'objet de la loi

The focus of an earlier administrative proceed- Il est fort possible que le nceud d’'une instancé!
ing might be entirely different from that of the sub-  administrative soit totalemerdradiff’de celui
sequent litigation, even though one or more of the  d'un litigeesplesit, mfne si une ou plusieurs
same issues might be implicated. Bagbusters,  des questions litigieuses sont lesm&s. Dans I'af-
supra, a forestry company was compulsorily  faBegbusters, précitte, une entreprise foreste
recruited to help fight a forest fire in British e#’conscrite afin d'aller combattre un incendie
Columbia. It subsequently sought reimbursement  detferi Colombie-Britannique. Elle a par la
for its expenses under the B.Gorest Act, suite demanelle remboursement de sespdhses
R.S.B.C. 1979, c. 140. The expense claim was en vertu [derdst Act, R.S.B.C. 1979, ch. 140,
alloweddespite an allegation that the fire had been  de cette province. On a faitadsst demande
started by a Bugbusters employee who carelesslyalgré des akgations selon lesquelles l'incendie
discarded his cigarette. (This, if proved, would aeddt daus” par un de ses empks/ qui aurait
have disentitled Bugbusters to reimbursement.) egligémment jet”une cigarette. (Si I'abjation
The Crown later started a $5 million negligence  ag#itproue, Bugbusters n'aurait pas eu droit
claim against Bugbusters, for losses occasioned by  au remboursement.) Sa Majest la suite
the forest fire. Bugbusters invoked issue estoppel.  iatemg action en egligence de 5000 000 $
The court, in the exercise of its discretion, denied  contre Bugbustergfpeundemnisé des pertes
relief. One reasorper Finch J.A., at para. 30, was  occasiees par le feu de fer” Cette dermire a
that plaid la peclusion @coulant d’une questione@

tranckée. Execant son pouvoir disetionnaire, la
Cour dappel a refus d'appliquer la doctrine,
notamment pour le motif suivant, exgogar le
juge Finch, au par. 30:

a final decision on the Crown’s right to recover its TRADUCTION] ... pendant I'instance [en remboursement
losses was not within the reasonable expectation of efosdf laForest Act], aucune des parties ne pouvait
either party at the time of those [reimbursement] pro- raisonnablement s’atiecelig’il soit statel dfiniti-

ceedings [under thEorest Act]. vement sur le droit de Sa Majeat’étre indemnisé de
ses pertes.

A similar point was made iRasanen, supra, by  Une remarque auanie effet &t formuBe par le

Carthy J.A., at p. 290: juge Carthy dans [laffaiRasanen, précitée,
p. 290:

It would be unfair to an employee who sought out TRAPUCTION] Il serait injuste visa-vis d’'un emplog”
immediate and limited relief of $4,000, forsaking dis- qui a demasans dlai une indemnd’ limitée de

2001 SCC 44 (CanLll)
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covery and representation in doing so, to then say that 4 000 $ceeniade ce faitla communication de la

he is bound to the result as it affects a claim for ten preuve et au drbié dépesent” par avocat, de lui

times that amount. opposer ensuite qu'il estpldr le esultat de ce recours
et par son effet sur l&clamation d’'une somme dix fois
plus élevée.

A similar qualification is made in the American  Ureserve semblable est forrealdans I'ouvrage

Restatement of the Law, Second: Judgments 2d  américain Restatement of the Law, Second:

(1982), vol. 2 § 83(2)(e), which refers to Judgments 2d (1982), vol. 2, § 83(2)(e),wl'on
fait état

procedural elements as may be necessary to constituteRADUCTION] . . . des€léments proeduraux requis pour

the proceeding a sufficient means of conclusively deter- gue l'instance permettglatedfCisivement le dif-

mining the matter in question, having regard for the rend, compte tenu de I'ampleur et de la cerdplexit”
magnitude and complexity of the matter in question, the celui-ci, de l'urgence avec laquelle il faut le trancher et
urgency with which the matter must be resolved, and the de la possipdiif les parties de recueillir de la
opportunity of the parties to obtain evidence and formu- preuve et de formuler des arguments juridiques.

late legal contentions.

I am mindful, of course, that here the appellant Je suis biens”conscient du fait que, en l'es-
chose the ESA forum. Counsel for the respondentecepl’appelante a choisi la pezliire pevue par
justly observed, with some exasperation: la LNE. L'avocat de I'edima”fait remarques °

juste titre, non sans une certaine eragfion :

As the record makes clear, Danyluk was represented byrRADJCTION] Comme l'indique clairement le dossier,
legal counsel prior to, at the time of, and subsequent to me Danyluk était repesente par avocat avant la ces-

the cessation of her employment. Danyluk and her coun- sation d’emploi, au moment de celle-ci et par la suite.

sel were well aware of the fact that Danyluk had an ini- Son avocat et elle savaient fort bien qu’elle avait au
tial choice of forums with respect to her claim for epdft le choix du forum devant lequelepenter sa
unpaid commissions and wages. réclamation pour salaire et commissions ingzay".

Nevertheless, the purpose of the ESA is to pro- Néanmoins, l'objet de la LNE est d'offrir un
vide a relatively quick and cheap means of resolv-  moyen relativement rapide et yteuxcde
ing employment disputes. Putting excessive weightegler’ les diférends entre empleg et employeurs.
on the ESA decision in terms of issue estoppel  Accorder un poids excess#cirrs prises en
would likely compel the parties in such cases to  vertu de la LNE, dans le contexte de I'application
mount a full-scale trial-type offence and defence, de kclpsion @coulant d'une questioneg@
thus tending to defeat the expeditious operation of  teechbligerait vraisemblablement les parties,
the ESA scheme as a whole. This would under- en pareilsacggparer une demande et une
mine fulfilment of the purpose of the legislation. efelse equivalentesa celles pepages dans le

cadre d'un eritable proes et tendrait ains enle-
ver @ I'ensemble duagimee€tabli par la LNE son
caracere exgditif. Cette situation compromettrait
I'objectif visé par la loi.

(c) The Availability of an Appeal c) L'existence d’un droit d appel

This factor corresponds to the “adequate alterna- Ce facteur corresponda “celui de [l'autre
tive remedy” issue in judicial reviewHarelkin,  «recours appropgi» applicable en matié de con-
supra, at p. 592. Here the employee hadight of  tréle judiciaire :Harelkin, précité, p. 592. Dans la
appeal, but the existence of a potential administra- esegurfe affaire, 'empl@g ne disposait d’aucun
tive review and her failure to take advantage of itdroit d’appel, mais la possibiét’d’'une Evision
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must be counted against h8usan Shoe Industries  administrative et 'omission de s’engwdloir doi-
Ltd. v. Ricciardi (1994), 18 O.R. (3d) 660 (C.A.),  veatré retenues contre ell&Susan Shoe Indus-

at p. 662. tries Ltd. c. Ricciardi (1994), 18 O.R. (3d) 660,
(C.A)), p. 662.
(d) The Safeguards Available to the Parties in d) Les garanties offertes aux parties dans le
the Administrative Procedure cadre de I'instance administrative

As already mentioned, quick and expeditious Comme il aet mentione” pgcdemment, la 7

procedures suitable to accomplish the objectives of  ephoe” expditive proprea’permettre laedlisa-

the ESA scheme may simply be inadequate to deal tion des objectifs de la LNE peut tout simplement

with complex issues of fact or law. Administrative  ne pas convenir pour I'examen de complexes ques-

bodies, being masters of their own procedures, tions de fait ou dekdanit. mafres de leur pro-

may exclude evidence the court thinks probative, educé, les organismes administratifs peuvent

or act on evidence the court considers less thaecartér desléments de preuve que les cours de

reliable. If it has done so, this may be a factor in  justice estiment probants ou encore agir sur le fon-

the exercise of the court's discretion. Here the  dematéménts que ces deenés ne jugent pas

breach of natural justice is a key factor in the fiables. Si cela s’est produit, il peut s’agir d'un fac-

appellant’s favour. teua prendre en compte dans I'exercice du pou-
voir discetionnaire de la cour. En l'espe, le
mangquement auxegles de justice naturelle est un
facteur cE en faveur de I'appelante.

Morden A.C.J.O. pointed out in his concurring Dans l'affaireRasanen, précitée, p. 295, le juge 76
judgment inRasanen, supra, at p. 295:; “l do not  en chef adjoint Morden a sowdi¢m point suivant,
exclude the possibility that deficiencies in the pro-  dans ses motifs de jugement concouramts : [
cedure relating to the first decision could properlypucTION] « Je n'exclus pas la possibditjue des
be a factor in deciding whether or not to apply lacunes dans ladwaxayant condud la pre-
issue estoppel.” Laskin J.A. made a similar point enmidcision puissena juste titre constituer un
in Minott, supra, at pp. 341-42. facteur dans lacikion d’appliquer ou non lagt”

clusion dcoulant d’'une questionef tranclee. »
Le juge Laskin de la Cour d'appel de I'Ontario a
tenu des propos analogues dans ['affaitimott,
précitee, p. 341-342.

(e) The Expertise of the Administrative Deci- e) L'expertise du décideur administratif
sion Maker

In this case the ESA officer was a non-legally Dans la pesente affaire, I'agente des norme< ’
trained individual asked to decide a potentially  d’emploi, qui n’avait aucune formation juridique,
complex issue of contract law. The rough-and-etait” appede a trancher une question potentielle-
ready approach suitable to getting things done in  ment complexe esrendé droit des contrats.
the vast majority of ESA claims is not the exper-  L'approchesditppe qui convient pour la grande
tise required here. A similar factor operates with  magod€s demandes foeels sur la LNE n’est
respect to the rule against collateral attack pas le genre d’expertise requise ecel'dsp’
(Maybrun, supra, at para. 50): facteur similaire s’appligael’égard de laegle

prohibant les contestations indirectedagbrun,
précité, par. 50):
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... where an attack on an order is based on considera- . le fait que la contestation de I'ordonnance repose sur
tions which are foreign to an administrative appeal des ceradidhsetrangresa I'expertise owala raison
tribunal’'s expertise orraison d'étre, this suggests, dife d'une instance administrative d’appel srgg’
although it is not conclusive in itself, that the legislature sans toutefois dterminant en lui-mme, que le

did not intend to reserve the exclusive authority to rule egislateur n’a pas vouleservem cette instance le pou-

on the validity of the order to that tribunal. voir exclusif de se prononcer sur la eal&litordon-
nance.
(f) The Circumstances Giving Rise to the Prior f) Les circonstances ayant donné naissance a
Administrative Proceedings I'instance administrative initiale

In the appellant’s favour, it may be said that she Un argument qui pelwdtfe avane’en faveur de
invoked the ESA procedure at a time of personal I'appelante est qu'elle sestiuer'du recours
vulnerability with her dismissal looming. It is  foadur la LNEa'un moment o l'imminence de
unlikely the legislature intended a summary proce-  sonatirgient faisait d’elle une personne vul-
dure for smallish claims to become a barrier to erable. Il est peu probable que &miElateur ait
closer consideration of more substantial claims.  voulu gu'uneeduwe”sommaire applicabéela
(The legislature’s subsequent reduction of theeclamation de petites sommes fasse obstacle -

monetary limit of an ESA claim to $10,000 is con-  I'examen approfondédamations plus consd”
sistent with this view.) As Laskin J.A. pointed out  rables. (lexiglon ul€rieure du égislateur de
in Minott, supra, at pp. 341-42: plafonnex 10 000 $ leseclamations pouvardtie

présentes en vertu de la LNE concorde avec cette
interp@tation.) Comme I'a fait observer le juge
Laskin dans l'aet Minott, précit, p. 341-342 :

. employees apply for benefits when they are mostTRAHUCTION] . . . les emplogs pEsentent une demande
vulnerable, immediately after losing their job. The au momarilsosont le plus vukerables, soit imedia-
urgency with which they must invariably seek relief  temenespa perte de leur emploi. Le fait qu'ils doi-
compromises their ability to adequately put forward vent invariablement agir rapidement pour demander
their case for benefits or to respond to the case againstparation compromet leur aptitudepiesenter aeljua-
them.... tement leur point de vue @urfuter la tiese de la partie

adverse. . .

On the other hand, in this particular case it must Par contre, il convient de rappeler que dans la
be said that the appellant with or without legal egamte affaire I'appelante, agissant alors de son
advice, included in her ESA claim the $300,000 propre chef ou sur les conseils de son avocat, a
commissions, and she must shoulder at least part  inclus dans sa demare sionda LNE les
of the responsibility for her resulting difficulties. 300 000eklen€s a titre de commissions et elle
doit assumer la responsalglitau moins une par-
tie des difficulés gsultant de cetteedision.

(g) The Potential Injustice g) Lerisgue d'injustice

As a final and most important factor, the Court Suivant ce dernier facteur, qui est aussi le plus
should stand back and, taking into account the important, notre Cour doit prendre un certain recul
entirety of the circumstances, consider whether etegarda I'ensemble des circonstances, se
application of issue estoppel in the particular case = demander si, dans l'affaire dont elle est saisie,
would work an injustice. Rosenberg J.A. con-  [l'application de laclpsion @coulant d’'une
cluded that the appellant had received neither  questijn tddnclee entraierait une injustice.
notice of the respondent’s allegation nor an oppor-  Le juge Rosenberg de la Cour d’appel a conclu que
tunity to respond. He was thus confronted with the  I'appelante n'avaitpasformee des afigations

2001 SCC 44 (CanLll)
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problem identified by Jackson J.A., dissenting, in  de l'ie@mét n'avait pas eu la possitlid'y

Iron v. Saskatchewan (Minister of the Environment ~ répondre. Le juge Rosenbegtpit donc aux prises

& Public Safety), [1993] 6 W.W.R. 1 (Sask. C.A)), avec le prablé signad’par le juge Jackson, dans

at p. 21: ses motifs dissidents dans &arrfron c.
Saskatchewan (Minister of the Environment &
Public Safety), [1993] 6 W.W.R. 1 (C.A. Sask.),
p. 21:

The doctrine of res judicata, being a means of doing jus-TRADUCTION] Constituant un moyen de rendre justice
tice between the parties in the context of the adversarial aux parties dans le contexte dachegmmitradic-
system, carries within its tenets the seeds of injustice, toire, la doctrine de kad®tét’chose j&g porte en
particularly in relation to issues of allowing parties to be ellrma’le germe de l'injustice, spalement lorsque
heard. le droit des parties de se faire entendre est en jeu.

Whatever the appellant’s various procedural mis- epmidamment des diverses erreurs de nature

takes in this case, the stubborn fact remains that egdwwale commises par I'appelante en l&xsn®

her claim to commissions worth $300,000 has sim- il n'en demeure pas moins qeelasaation

ply never been properly considered and adjudi- visant des commissions totalisant 300 000 $ n’a

cated. tout simplement jamage examiee et tranché
adéquatement.

On considering the cumulative effect of the Vu l'effet cumulatif des facteurs susmentiesn” 81
foregoing factors it is my view that the Court in its  je suis d’avis que notre Cour doit exercer son pou-
discretion should refuse to apply issue estoppel in  voir etiscriaire et refuser d'appliquer en I'es-

this case. ece la peclusion @coulant d'une questione@
tranclee.

V. Disposition V. Le dispositif

I would therefore allow the appeal with costs Je suis davis daccueillir le pourvoi avec8?
throughout. épens devant toutes les cours.

Appeal allowed with costs. Pourvoi accueilli avec dépens.

Solicitors for the appellant: Lang Michener, Procureurs de I'appelante: Lang Michener,
Toronto. Toronto.

Solicitors for the respondents. Heenan Blaikie, Procureurs des intimés: Heenan Blaikie,

Toronto. Toronto.

2001 SCC 44 (CanLll)
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Hydro One Inc. (Hydro One) filed an application on October 11, 2016, under section
86(2)(b) of the Ontario Energy Board Act, 1998, S.0. 1998, c. 15, (Schedule B) (Act),
requesting approval to purchase all of the shares of Orillia Power Distribution
Corporation (Orillia Power). As part of the share purchase, Orillia Power and Hydro One
Networks Inc. (HONI) requested the OEB’s approval for related transactions/ proposals:

e Inclusion of a rate rider in Orillia Powers 2016 OEB approved rate
schedule, under section 78 of the Act, to give effect to a 1% reduction in
the 2016 base electricity delivery rates for residential and general service

classes until 2022

« Transfer of Orillia Power’s rate order to HONI, under section 18 of the Act
e Transfer of Orillia Power’s distribution system to HONI, under section 86(1)(a)

of the Act

e Cancellation of Orillia Power’s electricity distribution licence, under section 77(5)
of the Act, after the transfer of the distribution system to HONI is completed

« Amendment of HONI’s electricity distribution licence, under section 74 of the
Act, at the same time as Orillia Power’s licence is cancelled, authorizing HONI
to serve Orillia Power’s customers



Ontario Energy Board EB-2016-0276
Hydro One Inc.

Orillia Power Distribution Corporation

Hydro One Networks Inc.

A Notice of Hearing was issued on November 7, 2016. In Procedural Order No.1, the
OEB approved the intervention requests of School Energy Coalition (SEC), the
Vulnerable Energy Consumers Coalition (VECC), the Consumers Council of Canada
(CCC), and Mr. Frank Kehoe. The OEB also determined that these intervenors are
eligible to apply for an award of costs in this proceeding under the OEB’s Practice
Direction on Cost Awards. In accordance with Procedural Order No. 2, these parties
filed interrogatories which were responded to by the applicants.

In Procedural Order No. 5, the OEB made provision for the filing of submissions and
reply submissions on the application. Submissions were filed by the parties on April
21, 2017 and reply submissions were filed by the applicants on May 5, 2017.

Having reviewed these submissions, the OEB has determined that the hearing of
this application will be adjourned until the OEB renders its decision on Hydro One’s
distribution rate application.! In making this decision, the OEB notes, in particular,
the following submissions.

OEB staff observed that the rates proposed for previously acquired utilities (Norfolk,
Haldimand, and Woodstock) in Hydro One’s distribution rate application suggest
large distribution rate increases for some customers of these acquired utilities once
the deferred rebasing period elapses.

SEC argued that approval for the proposed transaction should be denied stating that
the no harm test will not be met in this case. SEC submitted that Hydro One has
shown no credible evidence that it will be able to generate any savings by acquiring
Orillia Power and that there will be cost increases. SEC argued that there were no
cost savings for Norfolk, Haldimand and Woodstock, noting the rates proposed for
customers of these former utilities in Hydro One’s distribution rate application.

CCC submitted that Hydro One has provided no evidence in this proceeding to
support the argument that the transaction meets the no harm test. CCC referenced
Hydro One’s distribution rate application, stating that Hydro One has proposed a
new rate class for Norfolk, Haldimand and Woodstock that has the rates of the
customers in those areas rising significantly.

! OEB File No. EB-2017-0049

Procedural Order No. 6 2
July 27, 2017
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VECC submitted that it accepts that the application meets the no harm test with
respect to price although the benefits to Orillia Power customers are not as
significant as claimed. VECC argued that the no harm test with respect to price can
only be satisfied if the rates eventually charged to former Orillia Power customers
are reflective of Hydro One’s cost to serve them and submitted that the OEB should
set out this expectation as it has done with other consolidation applications by Hydro
One.

Hydro One responded to VECC'’s submissions stating that it is Hydro One’s intention
to apply rates to Orillia Power’s customers that reflect the cost of serving those
customers at that time. In response to SEC’s assertions, Hydro One stated that it
has provided evidence that the proposed transaction results in the lowering of cost
structures to operate the existing Orillia Power service territory. In its reply
submissions, Hydro One provided a cost structure analysis reflecting that the cost
structures of Norfolk, Haldimand and Woodstock are lower than they would have
been absent the consolidation transactions. Hydro One argued that the evidence
provided in its distribution rate application shows that costs have declined consistent
with the projections made in the consolidation application for each of the three
acquired distributors.

Hydro One submitted that SEC has confused lower cost structures, which it states
are used to test the validity of a merger or acquisition application, with allocated
costs used for rate setting.

Hydro One also submitted that the matter of how those costs are then allocated to
rate classes is outside a merger or acquisition application and that it has based its
rate application on a cost allocation model consistent with the OEB’s principles and
it will defend that allocation in that hearing.

Orillia Power argued that the evidence filed in this case supports a finding that
efficiencies will be gained and lower costs will be realised as a result of the
proposed acquisition and that any reference to Hydro One’s rate application is
irrelevant to the issues before the OEB in this application. Orillia Power submitted
that this acquisition is an illustration of the types of ratepayer benefits envisioned by
the Ontario Distribution Sector Review Panel in its report on the benefits of
distributor company consolidations.

Procedural Order No. 6 3
July 27, 2017
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The OEB considers certain evidence recently filed in Hydro One’s distribution rate
application to be relevant to this proceeding.

The OEB granted its approval for Hydro One’s acquisitions of Norfolk, Haldimand
and Woodstock in recognition of evidence that Hydro One could serve the acquired
entities at a lower cost. In granting those approvals the OEB established a clear
expectation that the future rates for the customers of those acquired service areas
would be reflective of the lower costs.?

Intervenors in this hearing have raised concerns with Hydro One’s rate proposals
and revenue requirements for those acquired service areas contained in its
distribution rate application. Hydro One has responded that the evidence in its
application for distribution rates indicates that it has served the acquired service
areas at a lower cost as it had projected in its acquisition applications. Hydro One
submitted that its rate making proposals are based on a cost allocation model
consistent with the OEB’s principles and it will defend its allocation proposals in that
hearing.

Hydro One’s cost allocation proposals result in significant rate increases for certain
customers within the acquired utility customer grouping.® It is not apparent to the
OEB that Hydro One’s cost allocation proposal responds positively to the
expectation that the future rates for the customers of those acquired service areas
would be reflective of the lower costs.

The OEB has determined that Hydro One should defend its cost allocation proposal
in its distribution rate application prior to the OEB determining if the Orillia
acquisition is likely to cause harm to any of its current customers. The OEB’s
determinations in the Hydro One rate case will be determinative of how customers
impacted by acquisitions are to be treated.

In its submission, Orillia Power refers to the Report of the Ontario Distribution Sector
Review Panel and how this acquisition is illustrative of the benefits of consolidation.

% Hydro One/Norfolk Decision — EB-2013-0196/EB-2013-0187/EB-2013-0198, p. 19 — “...., it is the Board’s expectation that when HONI makes its
application for rate rebasing, it will propose customer classes for NPDI customers that reflect the costs of serving those customers.”; Hydro
One/Haldimand Decision — EB-2014-0244, p. 4 — “The OEB has accepted the evidence that the cost to serve Haldimand on a go forward basis
will be lower. The OEB expects that the lower service costs will lead to relatively lower rates.”; Hydro One/Woodstock Decision — EB-2014-
0213, p.9 — “The OEB accepts Hydro One’s evidence concerning the cost drivers that are likely to result in savings being achieved. Hydro One’s
evidence is that rates will be determined based on the costs to service Woodstock customers.”

* Hydro One application — EB-2017-0049 — Exh.H1/T1/Sch.2

Procedural Order No. 6 4
July 27, 2017
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The OEB recognises the economies of scale that consolidation can provide. This
recognition is embedded in its stated policies on mergers, acquisitions,
amalgamations and divestitures.* The application of the OEB’s no harm test ensures
that consolidations occur with due consideration to the directly impacted customers.
This is particularly important in cases involving Hydro One given its spectrum of
density related cost structures.

Therefore, this hearing is adjourned until a decision in Hydro One’s distribution rate
application has been rendered.

The OEB is making provision for the consideration of intervenor costs for the period
up to and including final submissions for this phase of the proceeding.

The OEB considers it is necessary to make provision for the following matters related to
this proceeding.
THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The application by Hydro One Inc. for approval to purchase Orillia Power
Distribution Corporation will be held in abeyance until further notice.

2. Intervenors eligible for cost awards shall file with the OEB and forward to Hydro
One Inc. their respective cost claims for the period up to and including the filing of
final submissions for this phase of the proceeding by August 10, 2017.

3. Hydro One Inc. shall file with the OEB and forward to intervenors any objections to
the claimed costs by August 21, 2017.

4. Intervenors shall file with the OEB and forward to Hydro One Inc. any responses to
any objections for costs claimed by August 28, 2017.

5. Hydro One Inc. shall pay the OEB’s costs incidental to this proceeding upon receipt
of the OEB’s invoice.

* OEB Handbook to Electricity Distributor and Transmitter Consolidations issued January 19, 2016

Procedural Order No. 6 5
July 27, 2017
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All filings to the OEB must quote the file number, EB-2016-0276, be made in searchable/
unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be filed at
the OEB’s address provided below. Filings must clearly state the sender’'s name, postal
address and telephone number, fax number and e-mail address. Parties must use the
document naming conventions and document submission standards outlined in the
RESS Document Guideline found at https://www.oeb.ca/industry. If the web portal is not
available parties may email their documents to the address below. Those who do not
have internet access are required to submit all filings on a CD in PDF format, along with
two paper copies. Those who do not have computer access are required to file 7 paper
copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

With respect to distribution lists for all electronic correspondence and materials related
to this proceeding, parties must include the Case Manager, Judith Fernandes at
judith.fernandes@oeb.ca.

ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, July 27, 2017
ONTARIO ENERGY BOARD
Original signed by

Kirsten Walli
Board Secretary

Procedural Order No. 6 6
July 27, 2017
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1 INTRODUCTION AND SUMMARY

This is a Decision of the Ontario Energy Board (OEB) in response to filings by each of
Hydro One Inc. (Hydro One) and Orillia Power Distribution Corporation (Orillia Power) of
a notice of motion to review and vary the OEB’s Procedural Order No. 6 issued in Hydro
One’s application for approval to acquire Orillia Power.!

On September 27, 2016, Hydro One filed an application (MAAD application) requesting
the OEB'’s approval to purchase all of the shares of Orillia Power. As part of the share
purchase, Hydro One proposed that the 2016 base electricity delivery rates of Orillia
Power’s residential and general service classes be reduced by 1% and kept frozen at
this level until 2022. Hydro One and Orillia Power also requested approval to: (a)
transfer Orillia Power’s rate order to Hydro One; (b) transfer Orillia Power’s distribution
system to Hydro One; (c) cancel Orillia Power’s electricity distributor licence; and (d)
amend Hydro One’s electricity distributor licence. The OEB assigned the application file
number EB-2016-0276.

In Procedural Order No. 5 issued in the MAAD application, the OEB made provision for
the filing of submissions and reply submissions. OEB staff observed in its submission
that the rates proposed for previously acquired utilities (Norfolk, Haldimand, and
Woodstock) in Hydro One’s distribution rate application?, filed March 31, 2017, suggest
large distribution rate increases for some customers of these acquired utilities once the
deferred rebasing period elapses. Some intervenors in the MAAD application raised
concerns with Hydro One’s rate proposals and revenue requirements for those acquired
service areas contained in its distribution rate application, submitting that it is not clear
the no harm test has been met.

Hydro One submitted that its rate making proposals are based on a cost allocation
model consistent with the OEB’s principles and that it would defend its allocation
proposals in its distribution rate application. Hydro One further argued that its
distribution rate application is for the period 2018 to 2022 and it includes no rate
proposals for Orillia Power’s customers. In the MAAD application, Hydro One proposes
to freeze Orillia Power customers’ rates for 10 years, beyond the effective dates
proposed in Hydro One’s current distribution rate application. Orillia Power argued that
the evidence filed supports a finding that efficiencies will be gained and lower costs will
be realized as a result of the proposed acquisition.

1 EB-2016-0276 - Application by Hydro One Inc. and Orillia Power Distribution Corporation For Approval
of Share Acquisition and Related Transactions
2 EB-2017-0049

Decision and Order 1
January 4, 2018
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The OEB issued Procedural Order No. 6 (Procedural Order) in the MAAD proceeding
on July 27, 2017, in which it determined that the hearing of the MAAD application would
be adjourned until the OEB rendered its decision on Hydro One’s distribution rate
application. The OEB found that Hydro One should defend its cost allocation proposal in
the rate application prior to the OEB determining if the Orillia Power acquisition is likely
to cause harm to any of its current customers.

Hydro One and Oirillia Power each filed a Notice of Motion for a review and variance of
the Procedural Order on August 14, 2017 and August 16, 2017, respectively.

Rule 42.01 of the OEB’s Rules of Practice and Procedure (Rules) states that all motions
brought under Rule 40.01 shall set out the grounds for the motion that raise a question
as to the correctness of the order or decision.

The OEB’s Rules state that the OEB may determine a threshold question of whether the
matter should be reviewed before conducting any review of the merits of the motion.
The OEB must ensure that the motion is not merely a request for a reconsideration of
the original application. A full explanation of the application of the threshold test is set
out in chapter 3 of this Decision.

The OEB has determined that the threshold test has been met for the reasons
set out in this Decision. The OEB grants the motions and refers this matter back
to the panel on the MAAD application for re-consideration.

Decision and Order 2
January 4, 2018
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2 THE PROCESS

The OEB issued a Notice of Hearing and Procedural Order No.1 on October 24, 2017
confirming that it would hear the motions filed by Hydro One and Orillia Power together.

The OEB adopted all intervenors to the MAAD proceeding. The only intervenor to
participate in the motion proceeding was the School Energy Coalition (SEC). Mr. Kehoe,
an intervenor in the MAAD proceeding, filed a submission opposing the acquisition of
Orillia Power by Hydro One, but did not make a submission on the motion being heard
in this proceeding.

The OEB provided an opportunity for cross-examination of new materials filed with the
motions and also made provision for written submissions on both the threshold and the
merits of the motions.

OEB staff and SEC cross-examined the new material filed with the motions on
November 10, 2017. OEB staff filed its submissions on November 24, 2017 and SEC
filed its submissions on November 27, 2017. Hydro One and Orillia Power filed their
reply arguments on December 13, 2017.

Decision and Order 3
January 4, 2018
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3 MOTIONS TO REVIEW

3.1 The OEB’s Rules of Practice and Procedure

Rule 42.01(a) of the OEB’s Rules provides the grounds upon which a motion may be
raised with the OEB:

Every notice of a motion made under Rule 40.01, in addition to the
requirements under Rule 8.02, shall:

(@) setout the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:

(i) error in fact;

(i) change in circumstances;

(iif) new facts that have arisen,;

(iv) facts that were not previously placed in evidence in the
proceeding and could not have been discovered by reasonable
diligence at the time.

Rule 43.01 of the Rules states:

In respect of a motion brought under Rule 40.01, the Board may
determine, with or without a hearing, a threshold question of whether the
matter should be reviewed before conducting any review on the merits.

3.2 The Threshold Test

In the Motions to Review the Natural Gas Electricity Interface Review Decision?, the
OEB found:

Therefore, the grounds must “raise a question as to the correctness of the
order or decision”. In the panel’'s view, the purpose of the threshold test is
to determine whether the grounds raise such a question. This panel must
also decide whether there is enough substance to the issues raised such
that a review based on those issues could result in the Board deciding that
the decision should be varied, cancelled or suspended.

3 EB-2006-0322/0338/0340, May 22, 2007

Decision and Order 4
January 4, 2018



Ontario Energy Board EB-2017-0320
Hydro One Inc.
Orillia Power Distribution Corporation

With respect to the question of the correctness of the decision, the Board
agrees with the parties who argued that there must be an identifiable error
in the decision and that a review is not an opportunity for a party to
reargue the case.

In demonstrating that there is an error, the applicant must be able to show
that the findings are contrary to the evidence that was before the panel,
that the panel failed to address a material issue, that the panel made
inconsistent findings, or something of a similar nature. It is not enough to
argue that conflicting evidence should have been interpreted differently.

The applicant must also be able to demonstrate that the alleged error is
material and relevant to the outcome of the decision, and that if the error is
corrected, the reviewing panel would change the outcome of the decision.

In the Board’s view, a motion to review cannot succeed in varying the
outcome of the decision if the moving party cannot satisfy these tests, and
in that case, there would be no useful purpose in proceeding with the
motion to review.

The OEB has adopted these findings in its consideration of the threshold question on
many occasions over the past several years and does so again in consideration of
arguments on the threshold question in these motions.

Decision and Order 5
January 4, 2018
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4 POSITIONS OF PARTIES

In their motions, Hydro One and Orillia Power submitted that the evidence and record in
the rate application is not relevant to the MAAD application and will not inform the
analysis and determination of the OEB’s no harm test for the proposed share acquisition
transaction. Hydro One and Orillia Power also submitted that the issuance of the
Procedural Order without giving the applicants an opportunity to make submissions was
procedurally unfair.

Orillia Power submitted that the adjournment of the MAAD application until the OEB
renders a decision in the rate application causes undue delay and prejudice to Orillia
Power. As part of its motion, Orillia Power filed new evidence regarding operational
problems that have arisen as a result of the adjournment. As part of its motion, Hydro
One filed new information providing a 10-year customer rate outlook comparing the
Orillia Power status quo rates to the rate benefit to customers if the MAAD application is
approved.

SEC argued that the motions put forward by Hydro One and Orillia Power should be
denied on the basis that they fail to meet the threshold test.

SEC submitted that while the applicants have argued that they did not have a chance to
argue the relevance and substance of the rate application, they could have provided
arguments on how the rates proceeding evidence should be interpreted if it was found
to be relevant. SEC argued that the operational consequences claimed by Orillia Power
only arise because Orillia Power wrongly assumed that the MAAD application would be
approved and did not have a backup plan in place if the OEB did not approve the
application.

SEC also argued that the OEB’s adjournment decision is only wrong if there is an error
of law or if there is a manifest error of interpretation, neither of which, in its view, is
applicable in this case. SEC submitted that the use of the evidence in the rate
proceeding in the MAAD proceeding is part of an area of law relating to “similar fact
evidence”, i.e. evidence which might be probative in determining in the MAAD
proceeding whether the Orillia Power customers will be harmed.

SEC submitted that if the OEB finds the threshold test is met with respect to the issue of
relevance of the rate proceeding evidence, the OEB is still required to meet its objective
with respect to price protection and suggested the following options:

e Accept the procedural solution determined by the OEB panel in the MAAD
proceeding and therefore deny the motions; or

Decision and Order 6
January 4, 2018
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e Allow the Motions and remit the matter back to the OEB panel in the MAAD
proceeding to hear evidence on how they can protect Orillia Power customers
with respect to prices.

SEC further submitted that, if the OEB finds the threshold test is met with respect to
operational consequences, that in balancing the consequences of additional delay with
the protection of Orillia Power customers with respect to prices, the latter should prevail.

OEB staff argued that it is not entirely correct to say that the moving parties had no
opportunity to address the relevance of the rate proceeding in the MAAD proceeding as
this was raised by SEC in its final submissions and responded to by Hydro One in its
reply argument. However, OEB staff also submitted that the information presented with
the motions was not all available to the OEB when the Procedural Order was issued
and that it is at least potentially relevant to that decision. OEB staff noted the
applicants’ arguments relating to the “right to be heard” on the adjournment issue and
the resultant material impacts on the applicants, and submitted that under such
circumstances parties should have the opportunity to make submissions on all issues
that could impact them materially.

OEB staff submitted that the threshold test has been passed and that the OEB should
consider the motions filed on their merits.

OEB staff submitted that the motions should be granted in part, stating that any
information from the rate application is not directly relevant to the MAAD application.
OEB staff submitted that the rate application contains no information on Orillia Power,
regarding what rates or overall cost structures will be. While the rate case may be
indicative of Hydro One’s overall strategy with respect to acquired utilities, OEB staff
noted that Hydro One may well have different plans for Orillia Power, and the relevance
of the information from the rate application will be largely speculative. OEB staff
submitted that the assessment of no harm in a consolidation application should include
a consideration of whether the underlying cost structures are sustainable and beneficial
beyond the proposed 10-year deferral period.

OEB staff suggested that the adjournment is not the optimal course as a lengthy delay
may impose operational challenges for Orillia Power and that the decision on Hydro
One’s five-year rate application is unlikely to provide the information that is required.

OEB staff submitted that the matter should be referred back to the panel on the MAAD
application and suggested that, if the panel believes more or better information is
required, the panel should re-open the record and require the production of that
information.

Decision and Order 7
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In reply arguments, Hydro One and Orillia Power submitted that the threshold test is
met reiterating the grounds set out in their motions, namely the irrelevance of the rate
proceeding evidence and procedural unfairness arising from the adjournment of the
MAAD application. The moving parties argued that the OEB brought rate-setting into
the scope of the MAAD application, which is inconsistent with OEB policies and past
decisions, and made findings contrary to the evidence that was before the panel,
thereby making an identifiable and material error of law or fact.

The moving parties also submitted, in final arguments, that in issuing the Procedural
Order which effectively stayed the MAAD application, the OEB erred because the
threshold test for a stay of proceedings under the Statutory Powers and Procedures Act,
1990 was not met and that the OEB’s decision causes prejudice to Orillia Power.

Decision and Order 8
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5 DECISION ON THE MOTIONS

The OEB finds that the threshold test has been met, and that the motions succeed on
their merits.

The OEB'’s findings are based on its consideration of the following aspects. The first
relates to the aspect of procedural fairness. In the OEB’s view, the moving parties did
not have the opportunity to thoroughly explore the relevance of the distribution rate
application to the MAAD application before the Procedural Order was issued,
particularly considering that the rate application was not filed until after the discovery
process for the MAAD application was completed. The second aspect relates to new
information filed as part of Orillia Power’s motion regarding the potential impact of a
lengthy delay in the MAAD application that was not available when the Procedural
Order was issued. These reasons apply to both the threshold and the merits.

The OEB grants the motions and refers this matter back to the panel on the MAAD
application for re-consideration. The OEB has determined that the panel in the MAAD
proceeding is in the best position to continue hearing the MAAD application and to re-
open the record if it becomes necessary to seek additional information or clarification in
areas that are within the scope of the MAAD proceeding. These areas could include
issues raised herein in the submissions of the moving and responding parties such as:

e whether the outcome of the rate application involving the acquisition of other
distributors will provide relevant information about the effect of the acquisition on
customers of Orillia Power

e the overall cost structures following the deferral period and their effect on the
customers of the acquired utility

e the significance of a delay in the determination of the MAAD application balanced
against the evidence that may be obtained as a result of such delay

This panel of the OEB is not determining the merits of the MAAD application. Any
issues on the merits of the MAAD application and the conduct of that proceeding raised
in the submissions of the moving or responding parties herein are referred back to the
panel in the MAAD proceeding for its consideration.
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6 ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The motions filed by Hydro One Inc. and Orillia Power Distribution Corporation are
granted and refers this matter back to the panel on the EB-2016-0276 proceeding for
re-consideration.

2. SEC shall file with the OEB and serve on Hydro One Inc. and Orillia Power
Distribution Corporation, its cost claim within 7 days from the date of issuance of this
Decision.

3. Hydro One Inc. and Oirillia Power Distribution Corporation shall file with the OEB and
serve on SEC any objections to the claimed costs within 14 days from the date of
issuance of this Decision.

4. SEC shall file with the OEB and serve on the Hydro One Inc. and Orillia Power
Distribution Corporation any responses to any objections for cost claims within 21
days of the date of issuance of this Decision.

5. Hydro One Inc. and Oirillia Power Distribution Corporation shall pay the OEB’s costs
incidental to this proceeding upon receipt of the OEB'’s invoice.

All filings to the OEB must quote the file number, EB-2017-0320, be made in
searchable/ unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.ontarioenergyboard.ca/eservice/. Two paper copies must also be filed
at the OEB’s address provided below. Filings must clearly state the sender’'s name,
postal address and telephone number, fax number and e-mail address. Parties must
use the document naming conventions and document submission standards outlined in
the RESS Document Guideline found at http://www.oeb.ca/industry. If the web portal is
not available parties may email their documents to the address below. Those who do
not have internet access are required to submit all filings on a CD in PDF format, along
with two paper copies. Those who do not have computer access are required to file 7
paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.
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January 4, 2018


https://www.pes.ontarioenergyboard.ca/eservice/
http://www.oeb.ca/industry

Ontario Energy Board EB-2017-0320
Hydro One Inc.
Orillia Power Distribution Corporation

DATED at Toronto January 4, 2018

ONTARIO ENERGY BOARD

Original Signed By

Kirsten Walli
Board Secretary
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Hydro One Inc.
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Application for approval to purchase Orillia
Power Distribution Corporation

PROCEDURAL ORDER NO. 7
February 5, 2018

On October 11, 2016, Hydro One Inc. (Hydro One) filed an application (MAAD
application) with the Ontario Energy Board (OEB) requesting approval to purchase all of
the shares of Orillia Power Distribution Corporation (Orillia Power). As part of the share
purchase, Hydro One proposed that the 2016 base electricity delivery rates of Orillia
Power’s residential and general service classes be reduced by 1% and kept frozen at
this level until 2022. Orillia Power and Hydro One also requested approval to: (a)
transfer Orillia Power’s rate order to Hydro One; (b) transfer Orillia Power’s distribution
system to Hydro One; (c) cancel Orillia Power’s electricity distributor licence; and (d)
amend Hydro One’s electricity distributor licence.

In Procedural Order No. 5, the OEB made provision for the filing of submissions and
reply submissions on the MAAD application. Having reviewed these submissions, the
OEB issued Procedural Order No. 6 in which it determined that the hearing of the
MAAD application would be adjourned until the OEB rendered its decision on Hydro
One’s distribution rate application.!

Hydro One and Orillia Power each filed a Notice of Motion requesting for a review
and variance of Procedural Order No. 6. In a decision? (Motions Decision) issued on
January 4, 2018, the OEB granted the motions and referred the matter back to the

1 EB-2017-0049
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OEB panel on the MAAD application for re-consideration. The panel on the Motions
proceeding stated that the panel in the MAAD proceeding is in the best position to
continue hearing the MAAD application and to re-open the record if it becomes
necessary to seek additional information or clarification in areas that are within the
scope of the MAAD proceeding.

The Motions Decision indicated that these areas could include issues raised in the
submissions of the moving and responding parties in the Motions proceeding such
as:

e whether the outcome of the rate application involving the acquisition of other
distributors will provide relevant information about the effect of the acquisition on
customers of Orillia Power

e the overall cost structures following the deferral period and their effect on the
customers of the acquired utility

e the significance of a delay in the determination of the MAAD application balanced
against the evidence that may be obtained as a result of such delay

The OEB panel on the MAAD application originally adjourned the MAAD proceeding
due to its observation of evidence filed by Hydro One in its distribution rate
application pertaining to proposed rates for certain customers that were recently
acquired by Hydro One.

The Handbook to Electricity Distributor and Transmitter Consolidations issued on
January 19, 2016, states the following on page 7:

“In reviewing a transaction the OEB must consider the long term effect of the consolidation on
customers and the financial sustainability of the sector.

To demonstrate “no harm”, applicants must show that there is a reasonable expectation based
on underlying cost structures that the costs to serve acquired customers following a
consolidation will be no higher than they otherwise would have been.”

The OEB panel had determined that it would wait to be informed by the OEB
determination on Hydro One’s proposed rates in its distribution rate application prior
to determining if the acquisition of Orillia Power would result in harm to its customers.

In response to the Motions Decision, the OEB has determined that it will re-open the
record of the MAAD application as it wishes to receive further material, in the form of
evidence or submissions from Hydro One on what it expects the overall cost

Procedural Order No. 7 2
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structures to be following the deferred rebasing period and the impact on Orillia
Power customers. The OEB will determine whether or not a further discovery process
is required prior to establishing a schedule for submissions from OEB staff and
intervenors and reply argument from Hydro One upon review of Hydro One’s filing of
evidence or submissions.

The OEB considers it is necessary to make provision for the following matters related to
this proceeding.

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. Hydro One Inc. shall file evidence or submissions on its expectations of the overall
cost structures following the deferred rebasing period and the effect on Orillia Power
customers by February 15, 2018. The evidence or submissions shall be filed with
the OEB and copied to all parties.

All filings to the OEB must quote the file number, EB-2016-0276, be made in searchable/
unrestricted PDF format electronically through the OEB’s web portal at
https://www.pes.oeb.ca/eservice/. Two paper copies must also be filed at the OEB’s
address provided below. Filings must clearly state the sender’'s name, postal address and
telephone number, fax number and e-mail address. Parties must use the document
naming conventions and document submission standards outlined in the RESS Document
Guideline found at http://www.oeb.ca/OEB/Industry. If the web portal is not available
parties may email their documents to the address below. Those who do not have internet
access are required to submit all filings on a CD in PDF format, along with two paper
copies. Those who do not have computer access are required to file 7 paper copies.

All communications should be directed to the attention of the Board Secretary at the
address below, and be received no later than 4:45 p.m. on the required date.

With respect to distribution lists for all electronic correspondence and materials related
to this proceeding, parties must include the Case Manager, Judith Fernandes at
judith.fernandes@oeb.ca and OEB Counsel, Michael Millar at michael.millar@oeb.ca.

Procedural Order No. 7 3
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ADDRESS

Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27th Floor
Toronto ON M4P 1E4
Attention: Board Secretary

E-mail: boardsec@oeb.ca
Tel: 1-888-632-6273 (Toll free)
Fax: 416-440-7656

DATED at Toronto, February 5, 2018
ONTARIO ENERGY BOARD
Original signed by

Kirsten Walli
Board Secretary
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1 INTRODUCTION AND SUMMARY

This is the Decision of the Ontario Energy Board (OEB) regarding an application filed by
Hydro One Inc. (Hydro One).

On September 27, 2016, Hydro One filed an application requesting the OEB’s approval
to acquire all of the shares of Orillia Power Distribution Corporation (Orillia Power).

As part of the proposed share acquisition, Hydro One and Orillia Power requested
approval for several related proposals, including: (a) a one percent reduction in Orillia
Power’s residential and general service customers base distribution rates for the first
five years of the proposed ten year deferred rebasing period, from the closing of the
transaction; (b) transfer of Orillia Power’s rate order to Hydro One; (c) transfer of Orillia
Power’s distribution system to Hydro One; (d) cancellation of Orillia Power’s electricity
distributor licence; and (e) amendment of Hydro One’s electricity distributor licence. The
OEB assigned the application file number EB-2016-0276.

Section 86 of the Ontario Energy Board Act, 1998*(the Act) requires that the OEB
review applications for a merger, acquisition of shares, divestiture or amalgamation that
result in a change of ownership or control of an electricity transmitter or distributor and
approve applications which are in the public interest.

In accordance with its ordinary practice, the OEB has applied the no harm test in
assessing this application. The OEB denies Hydro One’s application to acquire the
shares of Orillia Power as the OEB is not satisfied that the no harm test has been

met. Consequently, the related approval requests made as part of the share acquisition
application are also denied.

15.0. 1998, c.15 Schedule B
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2 THE APPLICATION

Hydro One filed an application under section 86(2)(b) of the Act for approval to acquire
all of the shares of Orillia Power (MAAD application).

As part of the proposed share acquisition, Hydro One and Orillia Power requested the
OEDB’s approval for related transactions/proposals:

Inclusion of a rate rider in Orillia Power’'s 2016 OEB approved rate schedule,
under section 78 of the Act, to give effect to a 1% reduction in base electricity
distribution rates for residential and general service customers until 2022

Transfer of Orillia Power’s rate order to Hydro One, under section 18 of the Act

Transfer of Orillia Power’s distribution system to Hydro One, under section
86(1)(a) of the Act

Cancellation of Orillia Power’s electricity distribution licence, under section 77(5)
of the Act

Amendment of Hydro One’s electricity distribution licence, under section 74 of
the Act

A proposed Earnings Sharing Mechanism(ESM) which would guarantee a
sharing of $3.4 million of overearnings with Orillia Power customers

Use of an Incremental Capital Module during the selected ten year deferred
rebasing period

Continued tracking of costs to the deferral and variance accounts currently
approved by the OEB for Orillia Power and disposition of their balances at a
future date

Use of United States Generally Accepted Accounting Principles for Orillia Power
financial reporting

Application of Hydro One’s Specific Service Charges to Orillia Power’s customers

A new deferral and variance regulatory account for ESM cost tracking

Decision and Order 2
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Process

The OEB issued a Notice of Application and Hearing on November 7, 2016, inviting
intervention and comment.

The OEB approved the intervention requests of School Energy Coalition (SEC), the
Vulnerable Energy Consumers Coalition (VECC), the Consumers Council of Canada
(CCC), and Mr. Frank Kehoe. The OEB also determined that these intervenors are
eligible to apply for an award of costs in this proceeding under the OEB’s Practice
Direction on Cost Awards.

The OEB provided for interrogatories and submissions on the application.

In the submissions filed, some intervenors raised concerns related to Hydro One’s rate
proposals and revenue requirements for previously acquired utilities (Norfolk,
Haldimand, and Woodstock) contained in Hydro One’s concurrent distribution rate
application?, filed on March 31, 2017. These intervenors submitted that the customers of
these former utilities are expected to experience significant rate increases once the
deferral period expires, and it is not therefore the case that these customers
experienced “no harm”. Although the distribution rates application did not include Orillia
Power (because the deferral period would not end until after the term of that
application), intervenors were concerned that if the current application is approved a
similar fate would befall Orillia Power’s customers once its deferral period ended. OEB
staff observed that the proposed rates suggest large distribution rate increases for some
customers of these acquired utilities once the deferred rebasing period elapses.

In its reply argument, Hydro One submitted that there is a reasonable expectation,
based on underlying cost structures, that the costs to serve acquired Orillia Power
customers following the consolidation will be no higher than they otherwise would have
been.

Having reviewed the evidence and the submissions of parties, the OEB issued
Procedural Order No. 6, on July 27, 2017, in which it determined that the hearing of the
MAAD application would be adjourned until the OEB rendered its decision on Hydro
One’s rate application. The OEB found that Hydro One should defend its cost allocation

2 EB-2017-0049
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proposal in the distribution rate application prior to the OEB determining if the Orillia
Power acquisition is likely to cause harm to any of its current customers.

Hydro One and Orillia Power each filed a Notice of Motion requesting a review and
variance of Procedural Order No. 6. In a decision® (Motions Decision), issued on
January 4, 2018, the OEB granted the motions and referred the matter back to the OEB
panel on the MAAD application for re-consideration.

In Procedural Order No. 7 issued on February 5, 2018, the OEB determined that it
would re-open the record of the MAAD application. The OEB ordered Hydro One to file
further material, in the form of evidence or submissions on its expectations of the overall
cost structures following the deferred rebasing period and the impact on Orillia Power
customers.

Submissions were filed by Hydro One and Orillia Power on February 15, 2018.

3 EB-2017-0320
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3 REGULATORY PRINCIPLES

3.1 The No Harm Test

The OEB applies the no harm test in its assessment of consolidation applications*,as
described in The Handbook to Electricity Distributor and Transmitter Consolidations
(Handbook) issued by the OEB on January 19, 2016.

The OEB considers whether the no harm test is satisfied based on an assessment of
the cumulative effect of the transaction on the attainment of its statutory objectives. If
the proposed transaction has a positive or neutral effect on the attainment of these
objectives, the OEB will approve the application.

The statutory objectives to be considered are those set out in section 1 of the Act:

1. To protect the interests of consumers with respect to prices and the adequacy,
reliability and quality of electricity service.

1.1 To promote the education of consumers.

2 To promote economic efficiency and cost effectiveness in the generation,
transmission, distribution, sale and demand management of electricity and to
facilitate the maintenance of a financially viable electricity industry.

3 To promote electricity conservation and demand management in a manner
consistent with the policies of the Government of Ontario.

4 To facilitate the implementation of a smart grid in Ontario.

5 To promote the use and generation of electricity from renewable energy sources
in a manner consistent with the policies of the Government of Ontario, including
the timely expansion or reinforcement of transmission systems and distribution
systems to accommodate the connection of renewable energy generation
facilities.

While the OEB has broad statutory objectives, in applying the no harm test, the OEB
has focused on the objectives that are of most direct relevance to the impact of the
proposed transaction; namely, price, reliability and quality of electricity service to

4 The OEB adopted the no harm test in a combined proceeding (RP-2005-0018/EB-2005-0234/EB-2005-0254/EB-2005-0257) as the relevant test
for determining applications for leave to acquire shares or amalgamate under section 86 of the Act and it has been subsequently applied in
applications for consolidation.
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customers, and the cost effectiveness, economic efficiency and financial viability of the
consolidating utilities.

The OEB considers this an appropriate approach, given the OEB’s performance-based
regulatory framework, the Renewed Regulatory Framework for Electricity Distributors
(RRFE)>®, which was set up to ensure that regulated distribution companies operate
efficiently, cost effectively and deliver outcomes that provide value for money for
customers. One of these outcomes is operational effectiveness, which requires
continuous improvement in productivity and cost performance by distributors and that
utilities deliver on system reliability and quality objectives.

Ongoing performance improvement and performance monitoring are underlying
principles of the RRFE. The OEB has established performance standards to be met by
distributors, ongoing reporting to the OEB by distributors, and ongoing monitoring of
distributor achievement against these standards by the OEB. These metrics are used by
the OEB to assess a distributor’s services, such as frequency of power outages,
financial performance and costs per customer.

The OEB assesses applications for consolidation within the context of the RRFE. The
OEB is informed by the metrics that are used to evaluate a distributor’s performance in
assessing a proposed consolidation transaction. All of these measures are in place to
ensure that distributors meet expectations regardless of their corporate structure or
ownership.

5 Report of the Board: Renewed Regulatory Framework for Electricity Distributors: A Performance-Based Approach
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3.2 OEB Policy on Rate-Making Associated with Consolidation

To encourage consolidations in the electricity sector, the OEB has put in place policies
on rate-making that provide consolidating distributors with an opportunity to offset
transaction costs with savings achieved as a result of the consolidation.

The OEB’s 2015 Report® permits consolidating distributors to defer rebasing for up to
ten years from the closing of the transaction. The extent of the deferred rebasing period
is at the option of the distributor and no supporting evidence is required to justify the
selection of the deferred rebasing period. Consolidating entities, must, however, select
a definitive timeframe for the deferred rebasing period.

The 2015 Report sets out the rate-setting mechanisms during the deferred rebasing
period, requiring consolidating entities that propose to defer rebasing beyond five years
to implement an ESM for the period beyond five years to protect customers and ensure
that they share in increased benefits from consolidation.

The Handbook clarifies that rate-setting following a consolidation will not be addressed
in an application for approval of a consolidation transaction unless there is a rate
proposal that is an integral aspect of the consolidation, e.g. a temporary rate reduction.
Rate-setting for a consolidated entity will be addressed in a separate rate application, in
accordance with the rate setting policies established by the OEB.

6 EB-2014-0138 Report of the Board on Rate-making Associated with Distributor Consolidation, March 26, 2015
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4 DECISION ON THE ISSUES
4.1 Application of the No Harm Test

Price, Cost Effectiveness and Economic Efficiency

Hydro One submitted that Orillia Power’s customers will benefit from the proposed
transaction through a: (i) reduction of 1% in the base distribution delivery rates for Orillia
Power’s residential and general service customers in years 1 to 5; (ii) rate increase of
less than inflation in years 6 to 10 (inflation less a productivity stretch factor); and (iii)
$3.4 million being paid to Orillia Power customers, a result of the guaranteed ESM.”

Hydro One provided a forecast ten year cost structure analysis, that compared overall
expected savings based on Orillia Power, remaining as a stand-alone distribution utility
(status quo) to having Orillia Power integrated with Hydro One’s existing operations.

Hydro One projected that the consolidation would result in overall ongoing operating,
maintenance and administration (OM&A) cost savings of approximately $3.9 million per
year and reductions in capital expenditures of approximately $0.6 million per year. Cost
savings are anticipated from elimination of redundant administrative and processing
functions in the following areas: financial, regulatory, legal, executive and governance,
human resources, and information technology; as well as economies of scale from a
larger customer base such that costs for processing systems like billing, customer care,
human resources and financial are spread over a larger group of customers.®

Hydro One asserted that geographic contiguity (Hydro One’s existing service area being
situated immediately adjacent to Orillia Power’s service area) allows for economies of
scale to be realized at the field or operational level through more efficient scheduling of
operational and maintenance work and dispatching of crews over a larger service area.
Hydro One also asserted that more efficient utilization of work equipment (e.g. trucks
and other tools), leads to lower capital replacement needs over time and more rational
and efficient planning and development of the distribution system.®

In the submissions filed, parties questioned Hydro One’s submissions.

7 Application, Exh A/T1/S1, p.4
8 Application, Exh A/T1/S1, pages 2, 11-13
9 Application, Exh A/T1/S1, p.10
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SEC argued that approval for the proposed transaction should be denied, stating that
the no harm test will not be met in this case. SEC submitted that Hydro One has shown
no credible evidence that it will be able to generate any savings by acquiring Orillia
Power and that there will be cost increases for Orillia’s customers after the deferral
period.® SEC argued that there were no cost savings for the customers of Norfolk,
Haldimand and Woodstock, noting the rates proposed for customers of these previously
acquired utilities rise significantly after the end of the deferral period as shown in Hydro
One’s distribution rate application. SEC submitted that the rates of Orillia’'s customers
are likely to rise in a similar manner.

CCC submitted that Hydro One has provided no evidence in this proceeding to support
the argument that the transaction meets the no harm test. CCC referenced Hydro One’s
distribution rate application, stating that Hydro One has proposed a new rate class for
Norfolk, Haldimand and Woodstock that has the rates of the customers in those areas
rising significantly. CCC submitted that Hydro One has provided no guarantee that
when the deferral period ends, the rates for Orillia Power’s customers will reflect the
costs to serve these customers. CCC submitted that unless Hydro One can convince
the OEB that the benefits of this transaction (a 1% rate reduction, a rate freeze and up-
front ESM savings) to Orillia Power’s customers outweigh the expected rate increases
at the end of the deferral period, the transaction should not be approved.!!

VECC submitted that it accepts that the application meets the no harm test with respect
to price although the benefits to Orillia Power customers are not as significant as
claimed. VECC argued that the no harm test with respect to price can only be satisfied if
the rates eventually charged to former Orillia Power customers are reflective of Hydro
One’s cost to serve them and submitted that the OEB should set out this expectation as
it has done with other consolidation applications filed by Hydro One.1?

OEB staff submitted that the evidence provided by Hydro One supports the claim that
the proposed transaction can reasonably be expected to result in overall cost savings
and operational efficiencies but that these operational and cost efficiencies may not
necessarily translate to lower distribution rates for customers of the acquired entity after
the deferred rebasing period has ended. OEB staff observed that the rates proposed for
previously acquired utilities in Hydro One’s distribution rate application suggest large

10 SEC Submissions, p. 4,6
11 CCC Submissions, p.3
12 VECC Submissions
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distribution rate increases for some customers of these acquired utilities once the
deferred rebasing period elapses.3

Hydro One responded to VECC'’s submissions stating that it is Hydro One’s intention to
apply rates to Orillia Power’s customers that reflect the cost of serving those customers
at that time.

In response to SEC’s assertions, Hydro One stated that it has provided evidence that
the proposed transaction results in the lowering of cost structures to operate the existing
Orillia Power service territory. In its reply submissions, Hydro One provided a cost
structure analysis for the period 2015-2022 reflecting that the cost structures of Norfolk,
Haldimand and Woodstock are lower than they would have been absent the
consolidation transactions. Hydro One argued that the evidence provided in its
distribution rate application shows that costs have declined consistent with the
projections made in the consolidation application for each of the three previously
acquired distributors. Hydro One submitted that there is a reasonable expectation,
based on underlying cost structures, that the costs to serve acquired Orillia Power
customers following the consolidation will be no higher than they otherwise would have
been.4

Orillia Power argued that the evidence filed in this case supports a finding that
efficiencies will be gained and lower costs will be realised as a result of the proposed
acquisition and that any reference to Hydro One’s rate application is irrelevant to the
issues before the OEB in this application. Orillia Power submitted that this acquisition is
an illustration of the types of ratepayer benefits envisioned by the Ontario Distribution
Sector Review Panel in its report on the benefits of distributor company consolidations.

In Procedural Order No. 7, the OEB ordered Hydro One to file further material, in the
form of evidence or submissions on its expectations of the overall cost structures
following the deferred rebasing period and the impact on Orillia Power customers.

No new evidence was filed. Submissions were filed by Hydro One and Orillia Power.
Hydro One submitted that, based on the projected Hydro One cost savings forecast for
the 10 year period following the transaction, Hydro One can definitively state that the
overall cost structures to serve the Orillia area will be lower following the deferred
rebasing period in comparison to the status quo. Hydro One submitted that at the time
of rebasing, Hydro One will adhere to the cost allocation and rate design principles, in

13 OEB Staff Submissions, p.7
14 Hydro One Final Argument, May 5, 2017 pages 2-5
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place at such time in the future, ensuring that the costs allocated to Orillia Power

customers fairly and accurately reflect the new lower cost structure to serve all
customers.?® QOrillia Power supported the submissions of Hydro One.

OEB Findings

In reviewing a proposed transaction, the OEB examines the long term effect of the

consolidation on customers.

The Handbook clarified the OEB’s expectations with respect to price:

“A simple comparison of current rates between consolidating distributors does
not reveal the potential for lower cost service delivery. These entities may have
dissimilar service territories, each with a different customer mix resulting in
differing rate class structure characteristics. For these reasons, the OEB will
assess the underlying cost structures of the consolidating utilities. As
distribution rates are based on a distributor’s current and projected costs, it is
important for the OEB to consider the impact of a transaction on the cost
structure of consolidating entities both now and in the future, particularly if
there appear to be significant differences in the size or demographics of
consolidating distributors. A key expectation of the RRFE is continuous
improvement in productivity and cost performance by distributors. The OEB’s
review of underlying cost structures supports the OEB’s role in regulating price
for the protection of consumers.

Consistent with recent decisions,® the OEB will not consider temporary rate
decreases proposed by applicants, and other such temporary provisions, to
be demonstrative of “no harm” as they are not supported by, or reflective of
the underlying cost structures of the entities involved and may not be
sustainable or beneficial in the long term. In reviewing a transaction the OEB
must consider the long term effect of the consolidation on customers and the
financial sustainability of the sector.

To demonstrate “no harm”, applicants must show that there is a reasonable
expectation based on underlying cost structures that the costs to serve

15 Hydro One Cost Structure Submissions, February 15, 2018, pages 2,6
16 EB-2013-0196/EB-2013-0187/EB-2013-0198
EB-2014-0244
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acquired customers following a consolidation will be no higher than they
otherwise would have been. While the rate implications to all customers will
be considered, for an acquisition, the primary consideration will be the
expected impact on customers of the acquired utility”.*’

One of the key considerations in the no harm test is protecting customers with respect
to the prices they pay for electricity service. Although the Handbook states that “rate
setting” following a consolidation will not be considered as part of a section 86
application, that does not mean the OEB will not consider the costs that acquired
customers will have to pay following an acquisition (both in the short term and the long
term). Indeed the Handbook is clear that the underlying cost structures and the rate
implications of those cost structures will be a key consideration.

As stated in the Handbook and confirmed in decisions made on previous Hydro One
acquisitions'®, the OEB does not consider temporary rate decreases to be on their own
demonstrative of no harm as they are not supported by, or reflective of the underlying
cost structures of the entities involved and may not be sustainable or beneficial in the
long term.

The OEB'’s primary concern is that there is a reasonable expectation that underlying
cost structures for the acquired utility are no higher than they would have been had the
consolidation not occurred. Although the OEB accepts that the acquisition will lead to
some savings on account of eliminating redundancies, that does not necessarily mean
that Hydro One’s overall cost structure to serve Orillia’s customers will be no higher
than Orillia’s underlying cost structure would have been absent the proposed
acquisition.

The experience of the three acquired utilities in Hydro One’s current distribution rates
case is informative. In the MAADs proceedings in which Hydro One acquired these
utilities, Hydro One pointed to savings that would be realized through the acquisition.
Although these savings may well have occurred, they do not appear to have resulted in
overall cost structures (and therefore rates) for customers of the acquired utilities that
are no higher than they would have been, once the deferral period ended and their rates
were adjusted to account for Hydro One’s overall costs to serve them. Material filed in
the Hydro One current distribution rates case shows that some rate classes are

7 Handbook, pages 6-7

18 EB-2013-0196/EB-2013-0187/EB-2013-0198
EB-2014-0244
EB-2014-0213

Decision and Order 12
April 12, 2018



Ontario Energy Board EB-2016-0276
Hydro One Inc.
Orillia Power Distribution Corporation

expected to experience significant and material increases.® While the OEB has not
approved these requested rates, this panel takes notice of the proposed rate increases
which Hydro One states are reflective of the costs to service the acquired customers,
and are inclusive of the “savings” that Hydro One states were realized.

The OEB recognizes that Orillia was not part of Hydro One’s distribution rates filing, and
that it is not certain that its customers’ experiences would be the same. Because of this
uncertainty, the OEB provided Hydro One the opportunity to file further evidence on
what it expects the overall cost structure to be following the deferral period and to
explain the impact on Orillia’s customers. Hydro One did not file further evidence. Hydro
One’s submissions simply restated its expectation that based on the projected Hydro
One cost savings forecast for the 10 year period following the transaction, the overall
cost structures to serve the Orillia area will be lower following the deferred rebasing
period in comparison to the status quo. The OEB is of the view that it would have been
reasonable to see a forecast of costs to service Orillia customers beyond the ten year
period and an explanation of the general methodology of how costs would be allocated
to Orillia ratepayers after the deferral period. Hydro One takes the position that this
information is not known. The OEB recognizes that any forecast of cost structures and
cost allocation 10 years out would include various assumptions and could not be
expected to be 100% accurate. However, the OEB has highlighted its concern and its
need to better understand the implications of how Orillia customers will be impacted by
the consolidation beyond the ten year period. In the absence of information to address
that OEB concern, the OEB cannot reach the conclusion that there will be no harm.

As discussed above, the OEB is not satisfied that a list of forecast cost savings from the
acquisition automatically results in overall cost structures for the customers of the
acquired utility that are no higher than they would be without the consolidation. Hydro
One has failed to make the case that the OEB can be assured that the underlying cost
structures would be no greater than they would have been absent the acquisition.

The OEB is therefore not satisfied that the no harm test has been met, and on this basis
the application is denied.

19 Hydro One Final Argument, Attachment 1
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Reliability and Quality of Electricity Service

Hydro One submitted that it will endeavour to maintain or improve reliability and quality
of electricity service for all of its customers.

Hydro One provided a comparison of reliability statistics from 2013-2015 claiming that
Hydro One customers in the vicinity of the City of Orillia experienced a level of service in
terms of duration and frequency of interruptions comparable to the level experienced by
Orillia Power customers. Hydro One submitted that it anticipates that reliability will
improve with the combination of pre-existing Hydro One and former Orillia Power
resources optimized for the broader Orillia area.?°

Hydro One also provided a comparison of Hydro One’s and Orillia Power’s performance
on various dimensions of service quality.?*

Hydro One’s interrogatory responses indicated that of the fifteen Orillia Power direct
staff positions, nine positions will be absorbed by Hydro One while six positions will be
eliminated. Hydro One submitted that the associated work will be picked up by other
(more centralized) units in Hydro One.??

Hydro One indicated that it intends to construct a new operations centre within the City
of Orillia to consolidate operations between Hydro One’s pre-existing Orillia operating
centre and Orillia Power’s operating centre. Hydro One submitted that Orillia Power’s
current facility is undersized with no expansion potential and is not ideally located to
serve the expanded service area. The current Hydro One operations centre is
considered too small and inflexible to meet the operating needs of the company.

Hydro One stated that the need for a new operations centre would still exist if this
transaction was not contemplated. Hydro One argued that consolidation of the operation
centres will not impact service quality or reliability and will be more operationally and
cost efficient.?®

VECC submitted that Hydro One’s evidence does not clearly demonstrate that the no
harm will be satisfied. VECC submitted that the SAIDI and SAIFI statistics are
inconclusive as to whether Hydro One’s reliability performance is better or worse.

20 Application, Exh A/T2/S1/p.7
21 Application, Exh 1/T3/S17 c)
22 OEB Staff IR 8 and VECC IR 12
22 OEB Staff IR 5 e)
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VECC expressed concerns with Hydro One’s anticipated reductions in direct staff
positions and how it would impact reliability. VECC submitted that there is no evidence
that, based on Hydro One’s spending plans, reliability for former Orillia Power
customers will improve in the future or even that current levels of reliability will be
maintained for former Orillia Power customers.

VECC submitted that the comparison of the service quality metrics demonstrates that
Orillia Power’s current performance exceeds Hydro One’s in almost every category
suggesting that service quality for Orillia Power’s customers could decline as a result of
the application.?*

CCC asserted that Hydro One has filed no compelling evidence that Orillia Power’s
reliability will be maintained or improved as a result of the transaction. CCC submitted
that Orillia Power’s service quality metrics are generally better than Hydro One?®
indicating that Orillia Power’s customers will have a lower quality of service under Hydro
One ownership.

OEB staff submitted that, based on the evidence provided, Hydro One can reasonably
be expected to maintain the service quality and reliability standards currently provided
by Orillia Power.

OEB staff submitted that with respect to Hydro One’s proposed construction of a new
operations centre, the OEB should, in making its decision, specifically note that it is not
approving the construction of this operation centre as part of this proceeding as the
OEB will review whether this is a prudent expenditure in a future rate application. OEB
staff also submitted that the OEB examine the cost/benefit of the new operations centre
and whether other options were explored in the future rate application.

In reply submissions, Hydro One submitted that the differences in the SAIDI and SAIFI
results can likely be attributed to differences in geography and asset characteristics. For
instance, Hydro One’s local service territory is still more rural relative to the Orillia
Power’s service territory, and approximately 30% of Orillia Power’s service territory is
served by an underground distribution system. Hydro One reasserted that despite these
differences, its reliability results were relatively similar to Orillia Power for both SAIDI
and SAIFI.

24VVECC Submissions
2 Application, Exh 1/T3/517
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Hydro One argued that Orillia Power customers’ reliability levels are protected through
the OEB’s codes and licence requirements. With respect to the service quality metrics
comparison, Hydro One submitted that its results are relatively similar to those of Orillia
Power for the majority of the measures and that for the two measures for which Hydro
One’s results are below Orillia Power’s (telephone accessibility and telephone call
abandon rates), Hydro One’s results are still compliant with the OEB-prescribed
standards.

Hydro One reaffirmed that it will maintain Orillia Power’s existing reliability and quality of
service levels as it will have to continue to have regional operations in the Orillia area,
consisting of both existing Orillia Power staff and Hydro One staff.

OEB Findings

The Handbook sets out that in considering the impact of a proposed transaction on the
quality and reliability of electricity service, and whether the no harm test has been met,
the OEB will be informed by the metrics provided by the distributor in its annual
reporting to the OEB and published in its annual scorecard. The Handbook also sets out
that utilities are expected to deliver continuous improvement for both reliability and
service quality performance to benefit customers following a consolidation and will be
monitored for the consolidated entity under the same established requirements.?®

The OEB is satisfied based on the evidence before it, that it can be reasonably
expected that Orillia Power’s quality and reliability of service would be maintained
following a consolidation. The fact that the consolidated entity is required to report on
reliability and quality of service metrics in its annual filings confirms to the OEB that any
reduction in service quality would become apparent and would be addressed therefore
reducing any risk of harm.

Financial Viability

Hydro One has agreed to purchase the shares of Orillia Power at a price of $41.3
million, consisting of a cash payment of approximately $26.4 million and the assumption

26 Handbook, p. 7
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of short and long term debt of approximately $14.9 million. The 2015 net book value of
Orillia Power’s assets is $22.5 million.

Hydro One submitted that the premium paid will not be recovered through rates and will
not impact any future revenue requirement. Hydro One also stated that the proposed
transaction will not have a material impact on Hydro One’s financial position as the price
is less than 1% of Hydro One’s net fixed assets.

Hydro One submitted that it expects to incur incremental transaction costs of
approximately $3 million for legal, advisory and tax costs for the completion of the
transaction and costs associated with the necessary regulatory approvals. In addition,
Hydro One expects to incur $5 to $6 million in integration costs, which includes up-front
costs to transfer the customers into Hydro One’s customer and outage management
systems. Hydro One confirmed that all of these costs will be financed through
productivity gains associated with the transaction and will not be recovered through
rates

OEB staff submitted that the applicants’ evidence demonstrates that no adverse impact
on the applicants’ financial viability is anticipated.

OEB Findings

The Handbook sets out that the impact of a proposed transaction on the acquiring
utility’s financial viability for an acquisition, or on the financial viability of the
consolidated entity in the case of a merger will be assessed.

The OEB'’s primary considerations in this regard are:

e The effect of the purchase price, including any premium paid above the historic
(book) value of the assets involved

e The financing of incremental costs (transaction and integration costs) to
implement the consolidation transaction

The OEB does not find that there will be an adverse impact on Hydro One’s financial
viability as a result of its proposals for financing the proposed acquisition transaction.
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4.2 Other Approval Requests

As part of the proposed share acquisition, Hydro One and Orillia Power requested
the OEB’s approval for related transactions/proposals:

¢ Inclusion of a rate rider in Orillia Power’s 2016 OEB approved rate
schedule, under section 78 of the Act, to give effect to a 1% reduction in
base electricity distribution rates for residential and general service
customers until 2022

e Transfer of Orillia Power’s rate order to Hydro One, under section 18 of
the Act

e Transfer of Orillia Power’s distribution system to Hydro One, under section
86(1)(a) of the Act

e Cancellation of Orillia Power’s electricity distribution licence, under section
77(5) of the Act

e Amendment of Hydro One’s electricity distribution licence, under section
74 of the Act

e Proposed ESM which guarantees a sharing of $3.4 million of overearnings
with Orillia Power customers

e Use of an Incremental Capital Module during the selected ten year
deferred rebasing period

e Continued tracking of costs to the deferral and variance accounts currently
approved by the OEB for Orillia Power and disposition of their balances at
a future date

e Use of United States Generally Accepted Accounting Principles for Orillia
Power financial reporting

e Application of Hydro One’s Specific Service Charges to Orillia Power’s
customers

e A new regulatory account for ESM cost tracking
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OEB Findings

As the OEB is denying Hydro One’s application for the proposed share acquisition
transaction, the requests set out above, which are applicable only in the event that the
proposed transaction were to be approved are also denied.
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5 CONCLUSION

The OEB denies Hydro One’s application to acquire the shares of Orillia Power as the
OEB is not satisfied that the no harm test has been met. Consequently, the additional
related approval requests made as part of the application are also denied.

The OEB finds that the applicants bear the onus of satisfying the OEB that there will be
no harm.

In reviewing a proposed consolidation transaction, the OEB examines both the short
term and the long term effect of the consolidation on customers.

The OEB has determined that it is reasonable to expect that the underlying cost
structures to serve acquired customers following a proposed consolidation will be no
higher than they otherwise would have been.

It is the OEB’s expectation that future rates paid by the acquired customers will be
based on the same cost structures used to project the future cost savings in support of
this application.

Hydro One has not demonstrated that it is reasonable to expect that the underlying cost
structures to serve the customers of Orillia Power will be no higher than they otherwise
would have been, nor that they will underpin future rates paid by these customers.

Decision and Order 20
April 12, 2018



Ontario Energy Board EB-2016-0276
Hydro One Inc.
Orillia Power Distribution Corporation

6 ORDER

THE ONTARIO ENERGY BOARD ORDERS THAT:

1. The application filed by Hydro One Inc. to acquire all of the issued and outstanding
shares of Orillia Power Distribution Corporation is denied. All related approval
requests made as part of the application are also denied.

2. The applicants shall pay the OEB’s costs of and incidental to, this proceeding
immediately upon receipt of the OEB'’s invoice.

DATED at Toronto April 12, 2018

ONTARIO ENERGY BOARD
Original Signed By

Kirsten Walli
Board Secretary
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12:6211 — Generally

The doctrine of functus officio provides that once an adjudicator has done everything necessary to
perfect the decision, the decision-maker is barred from revisiting the decision other than to

correct clerical or other minor technical errors.282 Originally applicable to courts of law,429 this
rule also applies with some modifications to administrative tribunals, notwithstanding the

presumption contained in the Interpretation Acts.22l The basic principles of the doctrine of
functus officio have been set out by Sopinka J. as follows:

Apart from the English practice which is based on a reluctance to amend or reopen formal judgments, there is a
sound policy reason for recognizing the finality of proceedings before administrative tribunals. As a general
rule, once such a tribunal has reached a final decision in respect to the matter that is before it in accordance
with its enabling statute, that decision cannot be revisited because the tribunal has changed its mind, made an
error within jurisdiction or because there has been a change of circumstances. To this extent, the principle of
functus officio applies. It is based, however, on the policy ground which favours finality of proceedings rather
than the rule which was developed with respect to formal judgments of a court whose decision was subject to a
full appeal. For this reason I am of the opinion that its application must be more flexible and less formalistic in
respect to the decisions of administrative tribunals which are subject to appeal only on a point of law. Justice
may require the reopening of administrative proceedings in order to provide relief which would otherwise be
available on appeal.

Accordingly, the principle should not be strictly applied where there are indications in the enabling statute that
a decision can be reopened in order to enable the tribunal to discharge the function committed to it by enabling
legislation.

Furthermore, if the tribunal has failed to dispose of an issue which is fairly raised by the proceedings and of
which the tribunal is empowered by its enabling statute to dispose, it ought to be allowed to complete its
statutory task. If, however, the administrative entity is empowered to dispose of a matter by one or more
specified remedies or by alternative remedies, the fact that one is selected does not entitle it to reopen
proceedings to make another or further selection. Nor will reserving the right to do so preserve the continuing
jurisdiction of the tribunal unless a power to make provisional or interim orders has been conferred on it by

statute.492

Thus, for example, a decision by an adjudicator awarding a letter of reference after he had
decided that an employee had been dismissed for cause was held to be invalid on the ground that
the adjudicator was functus.223 Similarly, a rentalsman was held to be functus, and thus unable to
cancel his order, after it had been made an order of the court.226 And a human rights commission
was held to be unable to allow some leeway in its compensation order.22Z As well, boards of
variance may be barred from permitting a second variance by virtue of the doctrine, 428 as will

workers' compensation panels in considering new evidence.422

Moreover, where an error in an award is perceived by a tribunal to be "one of substance," the

tribunal cannot correct it once it has issued a final award.2% Accordingly, the Canadian Pension

Commission was unable to reduce the amount of a pension that it had awarded, with the result

that an appellate tribunal had no jurisdiction to hear an appeal from the altered decision.2%L

Likewise, a professional body cannot redefine its order for "supervision" over a disciplined



member on the basis of new criminal charges against him.202

On the other hand, if the matter in question is new in that the issue is different from that dealt

with previously, the doctrine of functus officio will not apply.222 Nor will it apply where a notice of
decision was issued in error and there had never been any intention to issue a decision in an

applicant's favour.2%¢ Furthermore, it has been held that a tribunal panel is not functus when it

refers a matter to a plenary session.2%3 And where, pursuant to its statutory mandate, a tribunal
decided to state a case to court about the interpretation of its Regulations, it was held not to be

functus officio.2% Although the question has a jurisdictional aspect, it has been held that the
standard of review where a tribunal determined that it was not functus is "reasonableness" 297

FOOTNOTES

489 E.g. Paley v. Fishing Lake First Nation (2005), 282 F.T.R. 224 (FC) (adjudicator under Canada Labour
Code); Newfoundland (Treasury Board) v. N.A.P.E. (2002), 2002 CarswellNfld 274, 217 Nfld. & P.E.I.R. 163
(Nfld. & Lab. C.A)).

490 oo poucet-Boudreau v. Nova Scotia (Minister of Education), 2003 CarswellNS 375, 2003 SCC 62
for a discussion of this principle as applied to trial judges.

491 Legislation Act, 2006, S.0. 2006, C. 21, Sch. F, s. 79; similar provisions are contained in the
Interpretation Acts of other provinces. See also Interpretation Act, R.S.C. 1985, c. I-21, s. 31(3) for a
generously formulated version of the presumption.

492 chandler v. Alberta Assn. of Architects, 1989 CarswellAlta 160, [1989] 2 S.C.R. 848 at pp. 861-62.
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Reasons for Judgnent of the Honourable M. Justice Finch:

[1] The defendant (Bugbusters) appeals the judgment of the
Suprenme Court of British Colunbia pronounced 29 Novenber, 1996
dism ssing its notion for judgnment on the grounds of issue
estoppel. The question for the chanbers judge, and for this
Court, is whether the plaintiff's claimfor damages alleged to
result fromthe defendant's negligence in causing a forest

fire, is barred by the decision of a statutory tribunal

appoi nted under the Forest Act, R S.B.C. 1979 c.140 (the Act)
whi ch hel d that Bugbusters was not shown to have caused the
fire. Al references to the Forest Act in these reasons are to

that Act as it stood at the relevant tine.

[2] Bugbusters is a forestry consultant and sonetines provides
tree-planting services to the Mnister of Forests. In June,
1992 it perfornmed a three-day planting contract for the

M nister on a cut block east of Prince George near the Bow on
River. At about noon on 29 June, 1992 as Bugbusters' enpl oyees
were | eaving the cut block, the planting crew supervisor,

Matt hew Whitford saw snoke on the cut block. A forest fire

1998 CanLll 6467 (BC CA)
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known as the Eagle Fire subsequently devel oped in that area and

spread, causing consi derabl e danage.

[3] As it was enpowered to do by s.12 of the Forest Act, the
Prince George Forest District advised Bugbusters on 2 July 1992
that it was required to provi de personnel and equi pnent to
fight the Eagle Fire. On the sane day, the Forestry Depart nent
retained WR M Investigations Inc. (WRM with a nandate to
establish the cause of the fire, the approxi mate point of
ignition, and the party, if any, responsible for causing the
fire. Later that nonth WRM reported that the fire was caused

by one of the tree-planters enployed by Bugbusters.

[4] On 31 July, 1992 the Prince George Forest District
relieved Bugbusters of its obligation to fight the fire.
Section 122 of the Act permitted a person, such as Bugbusters,
who had incurred expenses fighting fires at the request of a
Forestry District to claimconpensation for doing so and

aut hori zed the Regi onal Manager to accept or reject such
claims. On 4 Septenber, 1992, in conpliance with the

requi renents of the Act, Bugbusters submtted an invoice to the
Mnistry claimng rei nmbursenment for its fire fighting expenses

in the sum of $96, 812. 63.

[5] On 22 Cctober, 1993, the Mnister provided Bugbusters with
a copy of the WRM report, which included a nunber of w tness

statenents, sone signed, sone not, taken by the investigators.

1998 CanLll 6467 (BC CA)
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In due course, Mnistry enployees reported to the Regi onal
Manager of the Prince George Forestry District, and on 5
January, 1994 the Regional Mnager issued his decision. He said
he was satisfied that the fire had been caused by Bugbusters
enpl oyees and, relying on s.122 of the Forest Act, he refused
Bugbusters' claimfor conpensation. Section 122(2)(a) of the

Act provi ded:

Conpensation is not payable if the regi onal manager

det erm nes t hat

(a) the fire was caused by the person or by a person
enpl oyed on the occupied area;..

[6] On 24 March, 1994, the Crown issued the wit in this
action claimng damages fromthe defendant for having
negligently caused the fire. W are told the anount of the

damages clained is about $5 mllion.

[ 7] An appeal process fromthe decision of the Regional
Manager was provided by s. 154 of the Act. Under s.154(2)(b) an
appeal lay fromthe decision of the Regional Manager to the
Chi ef Forester. An appeal fromthe Chief Forester |ay under

s.154(2)(c) to the Forest Appeal Board.

[8] 1In this case the appeal fromthe Regi onal Manager was
heard by the Deputy Chief Forester. The appeal hearing
occupi ed three days in Novenber, 1994 and ended on 31 January,

1995. The Deputy Chief Forester received oral and witten

1998 CanLll 6467 (BC CA)



The Queen v. Bugbusters Pest Managenent |nc. Page:

5

subm ssions from counsel for both Bugbusters and the Forest
Service, and by agreenent of the parties, also received
i ndependent | egal advice. On 7 April, 1995 she issued her

deci si on. It concludes as foll ows:

Concl usi on

| find, on the basis of all the evidence, and bearing
inmnd the limtations of some of it, that the Eagle
Fire was nore likely than not caused by a di scarded
match or cigarette. | cannot concl ude, however, that
t he evidence could reasonably be said to establish on
a bal ance of probabilities that the Appellant or its
enpl oyees were the source or cause of the discarded
match or cigarette. M doubts turn on a conbination
of factors:

1. nearly all of the testinony used to identify the
| ocati ons and snoking activities of the planters
on June 29 is hearsay evidence that was not
tested by cross-exam nation;

2. the only firsthand testinony presented regarding
the |l ocations of the planters on June 29 was
given by Matt Wiitford, and he testified that he
didn't see anyone snoking outside the designated
ar eas;

3. the two snokers identified as being on site on
June 29 signed statenents to the effect that
they snoked only in designated areas and
extingui shed their snoking materials; no
testimony was presented to contradict this; and

4. there is a possibility that the fire may have
started on June 28 when there were severa
snokers on site, including a Forest Service
enpl oyee who was seen snoking on the hal f-noon
| andi ng.

DECI SI ON

| uphold the appeal and overrule the determ nation of
the Regi onal Manager. | further recommend that the

i nvoi ce for expenses submtted by the Appell ant be
assessed for accuracy and conpensation granted.

1998 CanLll 6467 (BC CA)
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[9] It is this decision of the Deputy Chief Forester on the
i ssue of the fire's causation which is said to create issue

estoppel in the present action by the Crown for damages.

[10] On 27 April, 1995 the Mnister of Forests appeal ed the
deci sion of the Deputy Chief Forester to the Forest Appeal
Board as provided for by s.154(2)(c) of the Act. The appeal
was heard on 6 and 7 June, 1995, and on 17 July, 1995, the
Appeal Board issued its decision. It concluded that "...the
nost reasonabl e and probabl e cause of the fire was through an

act of an enpl oyee of Bugbusters Pest Managenent I nc.

[ 11] Bugbusters appeal ed the decision of the Appeal Board as
provided for by s.156(8) of the Act to the Supreme Court of
British Colunbia. M. Justice WIson gave judgnent on the
appeal on 22 Decenber, 1995. He held that the Forest Appeal
Board had, in essence, erred in retrying factual issues which
shoul d have been left to the Deputy Chief Forester. In
addition, the judge said the Appeal Board asked itself the
wrong question, in conducting a general inquiry into "the cause
of the fire", and that the Deputy Chief Forester had posed the
right question in her hearing, nanely: "Is it nore |likely than
not that an enpl oyee or enployees of the appellant started the
fire?" Accordingly, the court set aside the decision of the
Appeal Board and restored the decision of the Deputy Chief
Forester. There was no appeal fromthe decision of the Suprene

Court of British Colunbia to this Court.

1998 CanLll 6467 (BC CA)
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[ 12] Bugbusters then brought an application for judgnent

dism ssing this action, alleging that "the Plaintiff is
estopped and precluded fromalleging that any acts by the

Def endant and/or its enpl oyees caused the fire, known as the
Eagle Fire, which is the subject matter of this action". That

application was heard by M. Justice Sigurdson, and on 29

Novenber, 1996 he dism ssed the application in witten reasons.

In his view "The Court has a discretion, to be exercised
judicially, when considering if the nature and surrounding
ci rcunstances of the adm nistrative decision properly support

an issue estoppel."

[13] M. Justice Sigurdson held (at para.45) that the decision
of the Deputy Chief Forester should not formthe basis of an

i ssue estoppel in the action brought by the Crown because in

t he proceedi ngs before the Deputy Chief Forester the Crown did
not have the power to subpoena w tnesses, to conduct

exam nations for discovery, to deliver interrogatories, or to
exam ne W tnesses before trial. He found it to be nore |likely
that the correct decision would have been made had t hose

procedures been available. On this issue he concl uded:

Al t hough the Deputy Chief Forester attenpted to
conduct an appeal which was as fair as possible to
both parties, the difference in substance between the
procedures followed by the Deputy Chief Forester and
those available in a traditional judicial proceeding
may well have made a substantive difference to the
conclusions of the tribunal. This is therefore a
factor that | should take into consideration in
determ ni ng whet her the adm nistrative decision was

1998 CanLll 6467 (BC CA)
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sufficiently "judicial™ to formthe foundation for an
i ssue estoppel.

[ 14] He then considered the independence and neutrality of the
Deputy Chief Forester as an admnistrative tribunal. On that

i ssue he sai d:

For the purposes of issue estoppel, the question is
whet her the tribunal is reasonably perceived by al
parti es as independent and neutral. For the purposes
of the doctrine of issue estoppel, it is, in ny view,
a relevant consideration to exam ne the apparent

di stance between the parties and the statutory

deci sion maker. Objectively, it could not be within
t he reasonabl e expectation of the parties that the
Deputy Chi ef Forester woul d decide the issue of
causation for all purposes, including for the
guestion of the liability of the defendant in a civil
| awsuit for damages.

[15] Finally M. Justice Sigurdson considered whether the
Deputy Chi ef Forester had any special expertise in deciding the
i ssue before her, and concluded that it was the court, rather
than the adm nistrative tribunal, which had the expertise in
deci di ng questions such as the cause of the fire. 1In the
result, he held that this was not an appropriate case to apply
the doctrine of issue estoppel, and he dism ssed the

def endant's application.

[16] In Carl-Zeiss-Stiftung v. Rayner and Keeler Ltd. et al.
(No.2), [1967] 1 A.C. 853; [1966] 2 All EER 536 (H L.) Lord
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CGuest traced the devel opnent of issue estoppel as a form of

estoppel by res judicata. At 564 he said:

The doctrine of estoppel per remjudicatamis
reflected in two Latin maxins, (i) interest rei
publicae ut sit finis [itiumand, (ii) neno debet bis
vexare pro una et eadem causa. The forner is public
policy and the latter is private justice. The rule
of estoppel by res judicata, which is a rule of
evidence, is that where a final decision has been
pronounced by a judicial tribunal of conpetent
jurisdiction over the parties to and the subject-
matter of the litigation, any party or privy to such
litigation as agai nst any other party or privy is
estopped in any subsequent litigation fromdisputing
or questioning such decision on the nerits (SPENCER
BONER ON RES JUDI CATA, p.3)

[17] He concl uded at 565:

The requirenments of issue estoppel still remain
(i) that the same question has been decided; (ii)
that the judicial decision which is said to create
the estoppel was final, and (iii) that the parties to
the judicial decision or their privies were the sane
persons as the parties to the proceedings in which
the estoppel is raised or their privies.

[18] In this case the chanbers judge held, and before us the
Crown conceded, that the question of whether Bugbusters caused
the Eagle Fire is one of the critical issues that will have to
be determned in the action brought by the Crown. The Crown

al so concedes that the parties in both proceedi ngs are
identical. Bugbusters contends, however, that the |earned
chanbers judge erred in finding that the decision of the Deputy

Chi ef Forester was not "judicial", and that in exercising his
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di scretion he did not give effect to overriding considerations

of fairness in Bugbusters' favour.

[19] This Court has already held that issue estoppel may arise
fromthe decisions of an admnistrative tribunal in subsequent
litigation between the sane parties. In Raison v. Fenw ck
(1981), 120 D.L.R (3d) 622 (B.C.C. A ) areviewcomittee

est abl i shed under the School Act termi nated a teacher's

enpl oynent on the ground that the "learning situation in the
teacher's classes was | ess than satisfactory", a test for
termnation stipulated by the Act. The teacher subsequently
sued for libel, the essence of the libel being that the

| earning situation in the teacher's classes was | ess than
satisfactory. This Court supported the chanbers judge's

concl usion (except for one issue) that there was no nerit in

t he whol e of the statenent of claimbecause the review
commttee had al ready decided the very issue that was
fundanmental to the libel action. 1t is to be noted that under
the School Act the decision of a review commttee review ng a
teacher's term nation was, by s.135(3) "final and bindi ng upon

t he teacher and the Board".

[20] More recently, in Rasanen v. Rosenount Instrunents Limted
(1994), 17 O R (3d) 267; 112 D.L.R (4th) 683 (Ont.C. A),

| eave to appeal to the Suprene Court of Canada refused (1994),
19 OR (3d) XVI (note), a ngjority of the Ontario Court of

Appeal held that the decision of a referee under the
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Enpl oyment s St andards Act on the issue of whether an enpl oyee
was entitled to conpensation froman enployer arising from
term nation of his enploynment gave rise to the defence of issue
estoppel in the enployee's subsequent action for damages for
wrongful dismssal. Counsel for Bugbusters before us relied
heavily on the judgnment of Madam Justice Abella, one of the two
j udges who held that issue estoppel applied. At D.L.R 704,

she sai d:

The second requirenment is that there be a prior,
final, judicial decision. The appellant argued that
the procedure before the referee was not sufficiently
"judicial", and that the absence of discovery, costs,
production of docunents, and a judge rendered it so
dissimlar a process to that of the courts that no
decision resulting fromit should be binding.

This is an argunent, in my opinion, which
seriously m sperceives the role and function of
adm nistrative tribunals. They were expressly
created as i ndependent bodies for the purpose of
being an alternative to the judicial process,
including its procedural panopli es.

[21] And at 705:

As long as the hearing process in the tribunal
provi des parties with an opportunity to know and neet
the case against them and so long as the decision is
within the tribunal's jurisdiction, then regardless
of how closely the process mrrors a trial or its
procedural antecedents, | can see no principled basis
for exenpting issues adjudicated by tribunals from
t he operation of issue estoppel in a subsequent
action. |If the purpose of issue estoppel is to
prevent the retrial of "any right, question, or fact
distinctly put in issue and directly determ ned by a
court of conpetent jurisdiction"™ (Mlntosh v. Parent,
[(1924), 55 OL.R 552 (S.CAD.)]), thenit is
difficult to see why the decisions of an
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adm ni strative tribunal having jurisdiction to decide
the issue, would not qualify as decisions of a court
of conpetent jurisdiction so as to preclude the
redeterm nation of the sane issues: Cuddy Chicks
Ltd. v. Ontario (Labour Relations Board) (1991), 81
D.L.R (4th) 121, [1991] 2 SCR 5, 50 Adnin. L.R
44; Dougl as/ Kwant| en Faculty Assn. v. Douglas Col | ege
(1990), 77 D.L.R (4th) 94, [1990] 3 S.C.R 570, 50
Admn. L.R 69. On the contrary, the policy

obj ectives underlying issue estoppel, such as

avoi ding duplicative litigation, inconsistent

results, undue costs, and inconclusive proceedi ngs
are enhanced in appropriate circunstances by

acknow edging as binding the integrity of tribunal
deci si ons.

[22] In that case, the Ontario Enpl oynent Standards Act
provi ded by s.50(7) that "a decision of the referee under this

section is final and binding upon the parties...".

[ 23] The creation of issue estoppel by the decision of an

adm ni strative tribunal was again considered by this Court in
Hamelin v. Davis (1996), 18 B.C.L.R (3d) 85, [1996] 6 WWR
318, additional reasons (1996), 18 B.C.L.R (3d) 112, [1996] 6
WWR 341 (B.C.C.A ), leave to appeal refused (1997), 211 N R
320n (S.C.C.). The mpjority held that the defendant auditors
could not rely on issue estoppel as they were not parties to

t he proceedi ngs before the Securities Conmm ssion which had
concluded that the plaintiffs had not relied on the auditors
advice. In dissent, Madam Justice Newbury considered in detai
the Ontario Court of Appeal judgnent in Rasanen, and concl uded
that to allow the action to proceed woul d anount to an abuse of

process. She said at B.C.L.R 102:
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Setting aside the proffered fresh evidence, then, one
is left wwth the core question - was the Chanbers
judge correct in concluding that because the

Comm ssi on was not bound by the rules of evidence, it
shoul d not be regarded as "equivalent” to a court of

| aw for purposes of the doctrine of abuse of process?
Put anot her way, should a person agai nst whom a
finding of fact has been nmade by a tribunal such as
the Comm ssion be permtted to relitigate that issue
because of the chance that with the benefit of pre-
trial discovery, disclosure of docunents, and
different rules governing admssibility, a court

m ght reach a different result? In ny view, the
answer to these questions is no. There is by now
consi der abl e Canadi an and ot her authority for the
proposition that even in the absence of nutuality, a
person who has had a "full and fair" opportunity (per
Denning, MR in [MIlkenny v. Chief Constable of
West M dlands, [1980] QB. 283, [1980] 2 All ER

227, affirmed [1982] A.C. 529 (H.C.)] at 238) to neet
t he case agai nst himshould not generally be
permtted to relitigate an adverse finding made as an
essential part of the ruling of another court. \Were
the first adjudicating body is not a court of |aw but
a regulatory tribunal such as the Conmi ssion, with a
recogni zed mandate and expertise, the sane rule
shoul d generally apply, again subject to any
particul ar prejudi ce being shown.

[ 24] Bugbusters urges us to accept and adopt this |ine of

reasoni ng.

[25] W were also referred to Saskatoon Credit Union Ltd. v.
Central Park Enterprises Ltd. (1988), 22 B.C.L.R (2d) 89, 47
D.L.R (4th) 431 (B.C.S.C.). The question there was whet her
the plaintiff could rely on issue estoppel or abuse of process
to prevent the defendants from pl eading fraud, an issue which
had been deci ded agai nst the defendant in earlier proceedi ngs
to which the plaintiff was not a party. Chief Justice

McEachern, (then of the Supreme Court) referred with approva
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to U S. authorities holding that even where privity could not
be shown "trial courts ought to have a broad discretion to
det erm ne whet her issue estoppel should be applied. Fairness
seens to be a test they applied...." (at B.C L. R 96). He

concluded in this way:

W t hout deci di ng anythi ng about the question of
mutuality, it is my conclusion that, subject to the
exceptions | shall nention in a nonent, no one can
relitigate a cause of action or an issue that has
previ ously been decided against himin the sane court
or in any equivalent court having jurisdiction in the
matter where he has or could have participated in the
previ ous proceedi ngs unl ess sonme overridi ng question
of fairness requires a rehearing.

The exceptions to the foregoing include fraud or
other m sconduct in the earlier proceedings or the
di scovery of decisive fresh evidence which could not
have been adduced at the earlier proceeding by the
exerci se of reasonable diligence: MIIlkenny, supra,
at p.703. No material has been filed which woul d
create such an exception in the circunstances of this
case.

| decline to decide whether the foregoing
conclusion represents the application of a species of
estoppel by res judicata or abuse of process as the
result is the sane. The fact that the plaintiff in
this action was not a party to the earlier
proceedi ngs is of no consequence. Wth the
defendants participating fully, it was judicially
determ ned at trial by Spencer J. that the | ease and
transfers between the defendants were fraudul ent and
that is the end of that issue. The defendants are
st opped from sayi ng ot herw se.

[ 26] Bugbusters says the | earned chanbers judge erred in

concluding that the decision of the District Chief Forester was
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not sufficiently judicial or final to give rise to an estoppel
on the issue of the fire's causation. Bugbusters says that

al though the pre-trial proceedings available in the ordinary
litigation process were not available to either party prior to
the hearing by the Deputy Chief Forester, the Crown has put
forward no material to suggest that any other evidence has been
di scovered which was not then avail able, and which m ght affect
the resolution of that issue. It says that the Deputy Chief
Forester did have special expertise on the issue of fire
causation. And it says that the argunent that the D strict
Chi ef Forester was not an independent tribunal, or was tainted
with the perception of bias, cannot lie in the nouth of the
Crown who created the statutory process and appointed its
officers. This is especially so, says Bugbusters, where the
deci sion of the Deputy Chief Forester was subsequently found by
the Supreme Court of British Colunbia to be within

jurisdiction, and wi thout |egal error.

[ 27] Bugbusters points out that the hearing conducted by the
Deputy Chi ef Forester was a hearing de novo, and not just an
appeal fromthe Regional Manager. |t was the Crown who sought
to adduce hearsay evidence in the formof wtness statenents,
when those witnesses were not avail able for cross-exam nation,
and it was Bugbusters who resisted the adm ssion of such

evi dence. Bugbusters says it is manifestly unfair for the
Crown now to argue that the process was not judicial when the

case was deci ded on the evidence which the Crown adduced.
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[ 28] Bugbusters also points out that it had no choice but to
advance its claimfor fire fighting expenses by follow ng the
statutory process nmandated by the Forest Act. \Wen the

Regi onal Manager refused to pay on the grounds that Bugbusters
enpl oyees had caused the fire, Bugbusters could not avoid
havi ng the issue of causation being decided by the

adm nistrative tribunal, and subject to the statutory appeal
provi sions. So Bugbusters says the third test for issue
estoppel, a final judicial decision, has been net, and that it

woul d be unfair not to give effect to it in the circunstances.

[ 29] The Crown responds by saying that although the decision of
an admnistrative tribunal nay satisfy the requirenents for
final judicial decision in sonme cases, it does not do so here.
It is fundanental to the doctrine of issue estoppel that the
parties have a full and fair opportunity to neet the case
against it. Here, there was no reasonabl e expectation by
either party that the Deputy Chief Forester would be naking a
final determ nation of the Crown's right to recover forest fire
| osses estimated at $5 million. Al the parties thought they
were fighting over was Bugbusters' expenses clained in the sum
of $100, 000. The resources which one nmight devote to resisting
a claimof $100,000 are in no way comensurate wi th what ni ght
reasonably be devoted to recovery of $5 million. There was no
power to subpoena w tnesses before the Deputy Chief Forester,
and the Crown was therefore forced to rely upon hearsay

evi dence. Moreover, the Crown says the Deputy Chief Forester
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di d not have any special expertise on the question of
causation. That is a question of fact and of evidence, matters

in which the courts are the experts.

[30] In my respectful view the |earned chanbers judge was right
in holding that issue estoppel did not apply in the
circunstances of this case. There are two principal reasons
for rejecting issue estoppel as a defence in this case. The
first is that a final decision on the Ctown's right to recover
its losses was not within the reasonabl e expectation of either
party at the time of those proceedings. The second is that
unli ke the relevant statutes in the Raison and Rasanen cases,
supra, the Forest Act did not provide that the decisions of the
Deputy Chi ef Forester (or other levels of adm nistrative
tribunal) would be final and binding. To the contrary, s.129

of the Forest Act said:

Nothing in this part[10] limts, interferes with, or
extends the right of a person to commence and
mai ntai n a proceedi ng for damages caused by fire.

[31] | do not suggest that either the presence of this

provi sion, or the absence of a provision such as could be found
in the Teachers Act in Raison, or the Enploynent Standards Act

i n Rasanen, is conclusive on the question of issue estoppel.

But the statutory provisions touching on the nature and quality
of decisions by admnistrative tribunals are in ny view an

i ndiciumas to how the court should apply issue estoppel,
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because they may be considered as factors which would affect

the parties' reasonabl e expectations.

[32] It nmust always be renenbered that although the three

requi renents for issue estoppel nust be satisfied before it can
apply, the fact that they may be satisfied does not
automatically give rise to its application. |ssue estoppel is
an equitable doctrine, and as can be seen fromthe cases, is
closely related to abuse of process. The doctrine of issue
estoppel is designed as an inplenent of justice, and a
protection against injustice. It inevitably calls upon the
exercise of a judicial discretion to achieve fairness according

to the circunstances of each case.

[33] Inthis case it would be quite unfair to hold the Crown

bound by the decision of the Deputy Chief Forester.

[34] | would dismss the appeal.

"The Honourable M. Justice Finch"

| AGREE: "The Honourabl e Chief Justice MEachern"

| AGREE: "The Honourable M. Justice Lanbert"”
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Memorandum of Judgment

The Court:
I ntroduction

[1] The appellants 1167648 Alberta Ltd. and Vango Custom Homes Inc. (“Vango”) and the
appellant City of Calgary (“ Calgary”) each challenge adecision of achambersjudge which quashed
adecision of Calgary’s designate dated July 24, 2006, to approve a subdivision of certain lands of
Vango within Calgary. The chambers judge had acted upon an Originating Notice of Motion filed
by the respondents, James W. Davidson and Patricia M. Davidson, who owned property
neighbouring the lands proposed for subdivision.

Reasons of the Chambers Judge

[2] The chambersjudge accepted the standing of the respondentsto apply for judicial review of
the 2006 decision on the basis that they lacked aright of appeal of the decision in light of Morris
v. Wetaskiwin (County), (2002) 326 A.R. 281, 2002 ABQB 1090, appeal dismissed (2003) 339A.R.
355, 2003 ABCA 356. She did not explain why the respondents, as neighbours or adjacent
landowners, should automatically be taken to have standing to challenge a subdivision decision for
neighbouring land, as compared with a development decision on neighbouring land, when the
L egidlature gave neighbours no right of appeal in subdivision approval situations.

[3] The chambersjudge ruled that the standard of review of the 2006 decision was correctness,
on the issue whether “the City could revisit essentially the same application and on whether it was
required to givereasons’ (para. 15). The chambers judge ruled that the standard of review asto the
subdivision approval itself was reasonableness simpliciter.

[4] The chambersjudge ruled that the 2006 decision of Calgary, which allowed the subdivision
to proceed upon conditions, was in essence a repeat of an October 6, 2005 decision of Calgary,
which also alowed the subdivision to proceed, but with additional conditions that VVango did not
accept: 2006 ABQB 801; 66 Alta. L.R. (4th) 296, 27 M.P.L.R. (4th) 79. The chambers judge
accepted the respondents’ contention that Calgary was functus officio insofar as the 2005 decision
was concerned, and rejected the contention of Vango and Calgary that the 2006 decision was based
upon anew subdivision approval application. She found the 2006 decision amounted to “merely a
reconsideration of the 2005 decision” (para. 27) which eliminated the conditions objected to by
Vango.

[5] The chambersjudge opined that in order for Vango to make another subdivision application
and for Calgary to grant it, the application must be “a new and different proposal for subdivision
fromthe onethey madepreviously” (para. 28). Shefound the 2006 decision wastherefore erroneous
in law and she quashed it for that reason. In part, she grounded this conclusion on the opinion that
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the respondents were “entitled to the reasonable expectation, that once the decision was made,
conditions set, and no appeal taken, that the matter was at an end” (para. 25).

[6] The chambers judge went on to conclude that the 2006 decision should also be quashed on
the basis that Calgary did not give reasons for its decision to grant the subdivision approval. S.
665(2)(b) of the Municipal Government Act, R.S.A. 2000, c. M-26, (“MGA”) requiresasubdivision
authority to stateitsreasonsfor decision if it refuses an application but imposes no such requirement
on grants of such applications.

[7] The chambers judge noted that s. 8 of the Subdivision and Development Regulation, A.R.
43/2002 sets out that the “written decision of asubdivision authority provided under section 656 of
the Act must include the reasons for the decision, including an indication of how the subdivision
authority has considered (a) any submissions madeto it by adjacent landowners, and (b) the matters
listed in section 7.” The matterslisted ins. 7 include “use of land in the vicinity” and other factors.
Shedid not find s. 8 of the Regulation to conflict with s. 656 of the MGA. She read the Regulation
to impose aduty to give reasons. Moreover, she opined, in the alternative, that inasmuch as she had
concluded that the neighbours had a right to judicial review, they were entitled as a matter of
procedural fairness to have reasons to facilitate judicial review.

| ssues on Appeal

[8] The respondents first contend, at the outset, that the appeal is moot because the specific
subdivision approval given to Vango was dated July 24, 2006 and it expired after one year by
operation of s. 657 of the MGA. We do not accept that this renders the appeal moot from the
perspective of Calgary, becauseit is plain that the decision of the chambersjudge affects the power
of Calgary to entertain successive applications for subdivision approval generally, not just in this
case. We would entertain the appeal of Vango because it adds perspective to Calgary’ s appeal.

[9] Vango and Calgary contend that the chambers judge misconceived the nature of the 2006
application by Vango. They contend that whether or not VVango used much of the same information
given onits 2005 application, and whether or not Vango sought the same subdivision approval, and
whether or not the differences were slight, such asthere being two houses being torn down, it could
not be said that the 2006 application wasthe " same” application asthe 2005 applicationin the sense
of merely being a continuation of the 2005 application. The respondents contend that the 2006
application was not just redundant by being very close in terms and details to the 2005 application,
but it was actually just a case of re-hearing the 2005 application. The respondents suggest, in a
sense, that Vango was just shopping for a better adjudicator, because the 2005 decider was “most
experienced and seasoned” while the 2006 decider was a “ newcomer”.

[10] Vango and Calgary contend that repetition in the content of alater application does not bar
that later application asduplicative or asare-casting of an earlier application. They suggest that the
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only barrier to a repeated application for subdivision approval is that which is set out in s. 656(3)
of the MGA asfollows:

“656(3) If an application for subdivision approval is refused, the subdivision
authority may refuseto accept for consideration, with respect to the sameland or part
of thesameland, afurther application for subdivision approval submittedtoitwithin
the 6-month period after the date of the subdivision authority’ sdecision to refusethe
application.”

S. 657 of the MGA also providesthat if asubdivision approval is given and the plan of subdivision
or other instrument is not registered in aland titles office within one year, the subdivision approval
isvoid. Vango and Calgary submit that otherwisethe subdivision authority, Calgary inthisinstance,
isrequired to act upon an application that conforms with the Subdivision Development Regulation
43/2002. They say that nothing in the MGA authorizes Calgary or any other subdivision authority
to summarily reject an application merely becauseit revisits the substance of an earlier application,
except for s. 656(3) of the MGA. As such, there was no error of law by Calgary in accepting the
application and considering it as a new application.

[11] Vangoand Calgary submitthat thereisnolegal barrier to consideration by Calgary of further
applications for subdivision approval based on “reasonable expectations’ of neighbouring
landowners. Vango and Calgary submit that thiswas not asituation of re-consideration of theearlier
application and not a situation of functus officio under Chandler v. Alberta Association of
Architects, [1989] 2 S.C.R. 848, [1989] S.C.J. No. 102 (QL), at paras. 19 to 21.

Analysis

[12] Itisnot strictly necessary to decidewhether the chambersjudge sel ected the correct standard
of review in relation to Calgary’s decision under judicial review, because she did not review the
substantive decision. She applied two propositions against Calgary’ s approval. Both of those were
outside of the substance of thedecision. Thefirst wasthat Calgary wasdis-entitled to allow the 2006
application asit was repetitious of, or are-presentation of, the 2005 decision. The second was that
Calgary’ sfailureto givereasonsfor the 2006 decision invalidated the 2006 decision. The chambers
judge erred in law on both of these points.

[13] The similarity of the basis for the 2005 and 2006 decisions is neither here nor there. The
2006 application conformed to the Regulation and the MGA. Calgary was required to make a
decision: 26365 Alberta Ltd. v. Banff (Town), (2003) 346 A.R. 236, [2003] A.J. No. 1019 (QL),
2003 ABCA 244 at paras. 8 to 14. The MGA sets out the jurisdiction and criteria for such
applications. As pointed out in 26365 Alberta Ltd. by Wittman J.A.:

14 On asecond application, the obligations of the MPC and DAB aretriggered.
Those obligations include an assessment of the evidence and submissions, and a
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consideration of what they had done on the first application. Otherwise a system of
immutabl e restrictive covenants despite changing conditions or consents would be
created: Condominium Plan 8310407 v. Calgary (City), [1995] A.J. No. 1033 (Alta.
C.A)), a para. 15.

[14] Therespondents contend that the decision of the chambersjudge only operatesto bar alater
applicationiif it isessentially the same asthe earlier application. Nothing inthe MGA suggests that
the Legidature intended such a barrier or such an amorphous cloud on the title of landowners. In
addition, the protean word “essentially” in the decision of the chambers judge reveals that such a
common law barrier would be unmanageably vague.

[15] If the Legidature intended to provide neighbouring landowners with a “reasonable
expectation” that decisions would stand for a specified period, it could have done so by language
extending s. 656(3) of the MGA. The Legislature did not do so. Asnoted in Chandler:

21 To this extent, the principle of functus officio applies. It is based, however,
onthe policy ground which favoursfinality of proceedingsrather than therulewhich
was developed with respect to formal judgments of a court whose decision was
subject to afull appeal. For thisreason | am of the opinion that its application must
be more flexible and less formalistic in respect to the decisions of administrative
tribunals which are subject to appeal only on a point of law. Justice may require the
reopening of administrative proceedings in order to provide relief which would
otherwise be available on appeal.

22 Accordingly, the principle should not be strictly applied where there are
indicationsin the enabling statute that a decision can be reopened in order to enable
the tribunal to discharge the function committed to it by enabling legisation. This
was the situation in Grillas, supra. [Emphasis added)]

[16] In other words, the principles governing the making of subdivision approval decisions are
that which are specified by the statute. The statute may displace the common law doctrine of functus
officio. For that matter, a statute may also displace the common law principle of issue estoppel
which seemsto bewhat the respondentsarereally raising in bar of the 2006 decision. Redlistically,
it isthe absence of three conditions from the 2005 decision that the respondents find objectionable
in the 2006 decision, not that there is a 2006 decision as such.

[17] Moreover, aspointed out in Nanaimov. Rascal TruckingLtd.,[2000] 1 S.C.R. 342, [2000]
S.C.J. No. 14 (QL), 2000 SCC 13, at para. 35, thereisthe “reality that municipalities often balance
complex and divergent interests in arriving at decisions in the public interest”. Decisions, such as
subdivision approval, do not necessarily fit the adjudicative model of “Plaintiff versus Defendant”
upon which principles such as finality of litigation largely rest. The chambers judge erred in
importing into her evaluation of the 2006 decision a consideration that the 2005 decision was being
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re-visited and the outcome changed. This was not a situation of historical revisionism. Thisis not
amatter of functus officio. Calgary ssmply did what the MGA provides. The chambers judge read
into the MGA a bar to applications which is not in the MGA.

[18] Thechambersjudgewasalsoin error to read into the MGA an entitlement on the part of the
respondent to “reasonable expectations’ of finality. This notion resembles the concept of issue
estoppel. The concept of “reasonable expectations’ refers to ensuring that the procedural rights
possessed by parties appearing before deciders conform to natural justice: Old St. Boniface
Residence Association v. Winnipeg, [1990] 3 S.C.R. 1170, [1990] S.C.J. No. 137 (QL) at paras. 73
to 75. Reasonabl e expectations do not create substantiverights: Moreau-Berubev. New Brunswick
(Judicial Council), [2002] 1 S.C.R. 249, [2002] S.C.J. No. 9 (QL), 2002 SCC 11, at para. 78:

78 | am not persuaded by any of these arguments. The doctrine of reasonable
expectations does not create substantive rights, and does not fetter the discretion of
astatutory decision-maker . Rather, it operatesasacomponent of procedural fairness,
and finds application when a party affected by an administrative decision can
establish a legitimate expectation that a certain procedure would be followed:
ReferencereCanada AssistancePlan (B.C.),[1991] 2S.C.R. 525, at p. 557; Baker,
supra, at para. 26. The doctrine can give rise to aright to make representations, a
right to be consulted or perhaps, if circumstancesrequire, more extensive procedural
rights. But it does not otherwise fetter the discretion of a statutory decision-maker
inorder to mandate any particular result: see D. Shapiro, Legitimate Expectation and
its Application to Canadian Immigration Law (1992), 8 J. L. & Social Pol'y 282, at
p. 297. [Emphasi s added]

See also Baker v. Canada, [1999] 2 S.C.R. 817, [1999] S.C.J. No. 39 (QL), at para. 26. The
chambersjudge, accordingly, erred in finding that Calgary lacked jurisdiction to receive, consider
and decide on the 2006 application for subdivision approval.

[19] The chambers judge also erred in relation to the question of reasons. The Legislature's
decision to expressly require reasons for cases of refusal is clear indication that it did not intend to
mandate reasons for grants of approval. If the Legislature intended a more general duty of the
subdivision approval body to give reasons, it could easily have said so and would have had no need
to be specific. Such precision is revelatory of legislative intention on the principle of implied
exclusion: Ruth Sullivan, Sullivan and Driedger on the Construction of Satutes, Fourth Edition
(Butterworths Canada Ltd., 2002) at 186. The Regulation did not make up for the absence of a
requirement in the MGA by imposing such under the Regulation, because the Regulation only
specified features of reasons which were otherwise to be given under the MGA. In other words, if
Calgary gave reasons, or if there was arefusal as to which reasons were required, the Regulation
would apply. The Regulation did not create a duty to give reasonsin all cases.
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[20] The respondents contended to the chambers judge that even if the statute does not require
reasonswhen an applicationisallowed, thereisacommon law requirement to that effect. But asthe
Court ruled in C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 S.C.R. 539, 2003 SCC 29, “a
statutory regime expressed in clear and unequivocal language on this specific point prevails over
common law principles of natural justice, as recently affirmed by this Court in Ocean Port”. Since
the statute has expressly dealt with the need for reasons, there is no room to superimpose an
inconsistent common law requirement for reasons.

[21] Inthiscontext asto reasons, the respondents suggest that Calgary’ s substantive decisionis
vulnerabletojudicial review. The chambersjudge found the standard of review on the merits of the
subdivision approval to bereasonabl eness. Whilethereare many factors suggesting that the standard
is “patently unreasonable”’, we need not explore that issue, as the decision in question meets both
standards, and in any event the chambers judge did not find the decision to be unreasonable.

[22] Finally, wedo not find it necessary to address the subject of the standing of the respondents
to seek judicial review inthefirst place. Our silence on the topic should not be taken as affirmation
of the seemingly direct line conclusion of the chambers judge that the absence of aright to appeal
meant judicial review was available to the respondents. We consider that to be a question that
remains open. It is a question to be decided in future on a full argument and on a record giving
vitality to the question.

Conclusion

[23] The chambers judge erred in finding that Calgary’s 2006 decision was merely a
reconsideration of its 2005 decision. The 2006 decision was made on a new application and there
were no statutory impediments shown to embargo the granting of the 2006 application. The
principles of functus officio and issue estoppel did not apply to prevent Calgary from granting the
2006 application. Thelack of reasonselaborating on Calgary’ sdecision on the 2006 application was
not contrary to the MGA, and did not constitute adenial of procedural or adjudicativefairnesstothe
respondentsin the circumstances of thiscase. No basisfor subverting the 2006 decision onitsmerits
was found by the chambersjudge, nor was such shown to us. Intheresult, the appeal isallowed, the
decision of the chambersjudgeis set aside, and the 2006 decision is restored.

Appeal heard on November 8, 2007

Memorandum filed at Calgary, Alberta
this 29" day of November, 2007

Conrad JA.
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Watson J.A.

Appearances.

T. Bardsley
for 1167648 Alberta Ltd. and Vango Custom Homes Ltd.

S. Petruik & E. Grier
for James W. Davidson and Patricia M. Davidson

L.J. Gosselin
for The City of Calgary

Slatter J.A.
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