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SUBMISSIONS 

1. The Association of Power Producers of Ontario (“APPrO”) files these submissions in 

response to the Ontario Energy Board’s Procedural Order No. 3 on the legal effect of a 

repeal of legislation.  

2. Once the Climate Change Act (as defined below) was repealed it is considered at law to 

never have existed. The Climate Change Act prohibited the disclosure of certain bidding 

information as part of the cap and trade regime. That cap and trade regime no longer 

exists and neither do the prohibitions. The applicants in this proceeding are unable, at 

law, to rely on sections of the Climate Change Act that prohibited them from disclosing 

certain information to shield their financial affairs from scrutiny.   

3. These submissions are structured in four parts.  

(a) First, APPrO provides background with respect to the OEB’s Practice Direction 

regarding confidential information. This Practice Direction is subordinate to 

existing laws and regulations;  

(b) Second, APPrO discusses the sections of the Climate Change Act that prohibited 

disclosure of the bidding information at issue; 

(c) Third, APPrO summarizes the law with respect to the legal effects of repealing 

legislation; and   

(d) Fourth, APPrO applies that law to the circumstances of this case.  

The OEB’s Practice Direction Regarding Confidential Information 

4. The OEB’s Practice Direction on Confidential Filings (the “Practice Direction”) directs 

that as a general policy all records should be open for inspection by any person unless 

disclosure is prohibited by law.  

5. The onus is on the person requesting confidentiality to demonstrate to the satisfaction of 

the Board that confidential treatment is warranted in a given case (section 1).  

6. The Practice Direction is subordinate to existing law and regulations (section 2).  

https://www.oeb.ca/oeb/_Documents/Regulatory/Practice%20Direction%20-%20Confidential%20Filings_20111013.pdf


The Climate Change Act 

7. Section 32(6) and (7) of the now repealed Climate Change Mitigation and Low-carbon 

Economy Act, 2016 (“Climate Change Act”) prohibited the disclosure of information by a 

person participating in an auction (the “Prohibition Sections”). The provisions read as 

follows: 

(6) No person shall disclose whether or not the person is 

participating in an auction.  

(7) No person shall disclose whether or not the person is taking 

part in an auction or any other information relating to the person’s 

participation in an auction, including the person’s identity, bidding 

strategy, the amount of the person’s bids and the quantity of 

emission allowances concerned, and the financial information 

provided to the Director in connection with the auction.  

8. The Cap and Trade Regulation (Regulation 144/16) exempted the OEB from the 

prohibition on disclosure under the Prohibition Sections.   

65. (1) For the purposes of subsection 32 (9) of the Act, subsections 

32 (6), (7) and (8) of the Act do not apply with respect to, 

(a) a disclosure to the Ontario Energy Board; or 

9. The Climate Change Act was repealed by the Cap and Trade Cancellation Act, 2018 S.O. 

2018 c. 13 (the “Repealing Act”). There is nothing in the Repealing Act that purports to 

continue the effect of the Prohibition Sections.  

The legal consequences of repealing legislation 

10. The effects of repealing a piece of legislation are found in the Interpretation Acts of the 

provinces and the common law. In this section, APPrO provides the relevant statutory 

provisions and case law and commentary with respect to the effect of repealing 

legislation. 

11. The authority on legislative interpretation is a treatise by Ruth Sullivan called Sullivan on 

the Construction of Statutes. Generally speaking, when a provision that repeals 

legislation comes into force, the repealed legislation ceases to be part of the law and it 

ceases to have legal effect. This means that everything dependent on the repealed 

https://www.ontario.ca/laws/statute/S18013


legislation for its existence or efficacy at the moment ceases to exist or have effect. 

Regulations lose the force of law; corporate bodies cease to exist; office holders cease to 

hold office.1  

12. Similarly, Professor André Coté in his treatise on The Interpretation of Legislation in 

Canada writes that: 

At common law, the effect of repeal of a statute is “to obliterate it 

as completely from the records of Parliament as if it had never 

passed”.2  

13. However, there is a common law presumption that the legislature does not intend 

legislation to be applied so as to interfere with vested rights except if the legislation is 

explicitly to that effect.3  As such, the repeal of legislation does not “repeal” vested 

rights.  

14. In Ontario, the common law presumption of vested rights is codified in the Legislation 

Act, 2006.  

15. Section 51(1) of the Legislation Act provides: 

51 (1) The repeal of an Act or the revocation of a regulation does 

not, 

(a) affect the previous operation of the repealed or revoked 

Act or regulation; 

(b) affect a right, privilege, obligation or liability that came 

into existence under the repealed or revoked Act or 

regulation;  

                                                 
1 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham, ON: LexisNexis Canada, 2014) 

at para. 6.42, 24.31, 25.166, Tab 1 
2 Piere-André Côté, The Interpretation of Legislation in Canada (4th ed.) [Côté] at p. 109, Tab 2 
3 The leading case on this presumption is Spooner Oils Ltd v Turner Valley Gas Conservation Board, [1933] 

SCR 629, Tab 3 where the Supreme Court stated the principle in the following terms: A legislative 

enactment is not to be read as prejudicially affecting accrued rights, or an “existing status” unless the 

language in which it is expressed requires such a construction. The rule is described by Coke as a “law of 

Parliament” meaning, no doubt, that it is a rule based on the practice of Parliament; the underlying 

assumption being that, when Parliament intends prejudicially to affect such rights or such a status, it 

declares its intention expressly, unless, at all events, that intention is plainly manifested by unavoidable 

inference.  

https://www.ontario.ca/laws/statute/06l21
https://www.ontario.ca/laws/statute/06l21
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/8207/index.do


(c) affect an offence committed against the repealed or 

revoked Act or regulation, or any penalty, forfeiture or 

punishment incurred in connection with the offence;  

(d) affect an investigation, proceeding or remedy in respect 

of, 

(i) a right, privilege, obligation or liability described 

in clause (b), or 

(ii) a penalty, forfeiture or punishment described in 

clause (c).    

16. This exception to the continued legal effect of vested rights is narrow. The Supreme 

Court of Canada has made it clear that no one has a vested right to the continuance of the 

law: 

No one has a vested right to continuance of the law as it stood in the 

past; in tax law it is imperative that legislation conform to changing 

social needs and government policy. A taxpayer may plan his 

financial affairs in reliance on the tax laws remaining the same; he 

takes the risk that the legislation may be changed. 

The mere right existing in the members of the community or any 

class of them at the date of the repeal of a statute to take advantage 

of the repealed statute is not a right accrued4  

17. In other words, the right must be acquired by a specific individual, and not the public in 

general.5 The mere possibility of availing oneself of a specific statute is not a basis for 

arguing that a vested right exists. 

18. Courts have recognized vested rights in various contexts. For instance, the Supreme 

Court of Canada held that a new statute cannot affect rights of creditors whose secured 

or preferred claims were created by an earlier statute.6 In another example, a person who 

was in receipt of pension benefits under legislation that was later repealed was held to be 

enjoying a right or a privilege which had accrued under the repealed enactment.7 

                                                 
4 Gustavson Drilling 1964 Ltd. v MNR, [1977] 1 SCR 271 at p. 282-283; Tab 4.  
5 Côté at p. 172, Tab 2.  
6 Côté at p. 177; See also other examples at p. 178-179, Tab 2.  
7 Canada Employment and Immigration Commission v Dallialian, [1980] 2 SCR 582 at p. 594, Tab 5.  

http://canlii.ca/t/1mx4m
http://canlii.ca/t/1z491


19. In contrast, the court held that a party had no vested right to an appeal after the repeal of 

the statutory provisions that provided for the right to appeal. The right to appeal does not 

arise unless and until there is an actual event that is capable of being appealed from. In 

this case, the right did not come into effect until well after the repeal had occurred. It 

could not therefore be a "right, privilege, obligation or liability that came into existence 

under the repealed or revoked Act or regulation." The mere possibility of availing itself 

of a right of appeal is not sufficient to preserve the right thereafter.8  

Analysis  

20. The issue to be determined by the Ontario Energy Board is whether Enbridge Gas Inc. 

and EPCOR Natural Gas Limited Partnership had a “right, privilege, obligation or 

liability that came into existence” under the Prohibition Sections before it was repealed, 

within the meaning of ss. 51(1)(b). 

21. APPrO submits that they did not.  

22. Enbridge Gas Inc. and EPCOR Natural Gas Limited Partnership cannot rely on sections 

from a repealed statute that prohibits them from disclosing certain information such as 

their bidding strategies and information. The Repealing Act has extinguished the 

Prohibition Sections. There is no longer a statutory prohibition against sharing 

information regarding the cap and trade auctions.  

23. The Prohibition Sections did not create a vested right that would allow the continuation 

of the application of the Climate Change Act to the present situation. The Prohibition 

Sections mandated a certain conduct of the parties in order to ensure that the cap and 

trade regime operated in a proper manner. In other words, instead of bestowing a right of 

confidentiality on participants in cap and trade these prohibitions instituted prohibitions 

to govern their conduct.  

                                                 
8 Summit Golf and Country Club v York (Regional Municipality), [2008] OJ No 2839 (Div Ct) at paras. 7-

9; Tab 6  

http://canlii.ca/t/1zkcq


24. The persons engaging in cap and trade compliance activities do not have a vested right to 

rely on the Prohibition Sections once that cap and trade regime has been repealed.  

25. As such, APPrO submits that the information that was previously held to be Strictly 

Confidential should instead be processed in the normal course in accordance with the 

Practice Direction.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

 

___________________________________ 

John Vellone, counsel for the Association of Power Producers of Ontario 

 

Original signed by John A. D. Vellone
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Ruth Sullivan

Sullivan on the Construction of Statutes, 6th Ed.

CHAPTER 6 - ORIGINAL MEANING

Obsolescence

Introduction

§6.42 Introduction. Statutes may become obsolete in a number of different ways:

(1) Obsolete application. Although the legislative text remains in force, because of
external change there are no longer any facts to which it can apply. Legislation
prohibiting the capture or destruction of a species that has become extinct or regulating
the treatment of a disease that has been eradicated illustrate this form of obsolescence.

(2) Obsolete purpose or norm. Although the legislative text remains in force, its purpose
or the assumptions or values it reflects are no longer accurate or appropriate and its
continuing application may produce undesirable consequences. A statute that
discriminated against illegitimate children or assumed that nurses are women would be
examples.

(3) Spent legislation. When legislation is spent, the legislative text may remain on the
books, but because the legal effects of the legislation have all occurred, it has become a
dead letter. The most common example of spent legislation is amending legislation.
The moment an amendment comes into force, the provisions to be repealed, replaced or
added to an enactment are immediately repealed, replaced or added and the amending
legislation has nothing further to do. Transitional provisions often operate for many
years before they are spent. A provision exempting persons who became Canadian
citizens born before 1950 from the application of an amendment would be spent when
the last pre-1950 citizen died.

Obsolescence vs. disuse

§6.43 Obsolescence vs. disuse. Obsolescence is not the same as disuse. Disuse is well-illustrated by
the situation addressed in R. v. Mercure.1 Section 110 of the Northwest Territories Act, as
consolidated in 1886, required French to be used in legislative debates, in legislation and in judicial
proceedings in the Northwest Territories. Those requirements were made applicable to
Saskatchewan by s. 16 of the Saskatchewan Act, enacted in 1905. In practice, French had ceased to
be used in legislative debates and judicial proceedings and in the ordinances of the Territories by
1892. And by the time the appellant received a parking ticket under legislation published in English
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only, the requirements in s. 110 had been ignored for almost a 100 years. But the institutions
referred to in the original legislation (or their successors) still existed and, as the Supreme Court of
Canada held, they were still subject to the requirements of s. 110. In the words of La Forest J.,
"statutes do not, of course, cease to be law from mere disuse."2

Obsolete application

§6.44 Obsolete application. If no facts exist within the ambit of a legislative provision, obviously it
cannot apply. Technically it continues to exist as law, but in practice it has no effect. In some
circumstances, obsolescence of this sort is problematic. In Collins v. British Airways Board,3 for
example, the Court was asked to apply the articles of the Warsaw Convention establishing limited
liability for the loss or damage of "registered baggage". These articles came into force in Britain in
1961, pursuant to the Carriage By Air Act. At that time it was customary for airlines to keep
registers in which the baggage of passengers was recorded. Some years later this practice was
discontinued. Did that mean that the provisions establishing limited liability no longer applied?

§6.45 Although strictly speaking the baggage for which recovery was sought in the Collins case was
not "registered baggage", the Court was prepared to overlook the obsolete registration requirement
in order to give appropriate effect to the obvious intent of the legislation. Lord Denning M.R. wrote:

What then are we to do? The only solution that I can see is to strike out the words "registered" and "registration" wherever they
occur in the articles. By doing this, you will find that all the articles work perfectly ... 4

The jurisdiction exercised here is reminiscent of the courts' jurisdiction to correct mistakes. The text
is effectively rewritten so as to implement the clear intention of the legislature.

Reduced application

§6.46 Reduced application. On occasion the courts have suggested that a proposed interpretation of
legislation should be avoided if it would leave the legislation with little or no practical effect. In
Hills v. Canada (Attorney General),5 for example, the Supreme Court of Canada divided on whether
to insist on the original sense or the original interpretation of the word "financing" in s. 44(2)(a) of
the Unemployment Insurance Act. The section provided that a claimant for unemployment insurance
whose loss of work was caused by a work stoppage such as a strike would be ineligible for benefits
if he or she were "participating in or financing or directly interested in the labour dispute that
caused the stoppage of work". The appellants urged the Court to adopt a narrow reading of the word
"financing" in keeping with the interpretation that would have been given when the legislation was
first passed.

§6.47 Lamer J., who wrote the dissenting judgment, rejected this approach in part for the following
reason:

Page 2



... the interpretation suggested by the appellants would deprive the word "financing" in s. 44(2)(a) of its meaning. The word would
then have little or no practical effect ... In reading a statute it must be "assumed that each term, each sentence and each paragraph
have been deliberately drafted with a specific result in mind. Parliament ... does not speak gratuitously" ... 6

The presumption against tautology is well established, but it has no application here. It makes sense
to assume that when the legislation initially was drafted it was meant to apply to something; the
legislature would not engage in a futile exercise. However, there is no guarantee against change and
no basis for assuming that legislation enacted at a particular time will always have something to
apply to. Although a court might prefer an interpretation that gives current effect to legislation over
one that renders it obsolete, it is not obliged by the presumption against tautology to do so.

Obsolete purpose or norm

§6.48 Obsolete purpose or norm. The courts sometimes conclude that the purpose of an Act or a
particular provision has become obsolete. Generally speaking, if legislation is applicable to existing
facts, the courts cannot refuse to apply it solely because the purpose served by the legislation is
obsolete or it reflects values or assumes facts that are no longer current. This point was made in
Charlottetown Area Development Corp. v. Harbourside Tenants, Charlottetown, P.E.I ., where the
Court wrote:

No one contests the fact that the Rent Review Act was enacted as an anti-inflationary measure ... The intent was to prevent large
increases in rents during the highly volatile inflationary times of the late 1970's ...

Unfortunately for landlords, when inflation stabilized, the Rent Review Act was never repealed or amended. However, that is no
concern of the Court. It is up to the Legislature to repeal or amend.7

The decision to pursue a social goal, eradicate a mischief or promote a policy lies at the heart of the
legislative function. It would exceed the constitutional role of the courts to effectively reverse this
decision by refusing to apply legislation to existing facts.

§6.49 Although the courts cannot refuse to apply legislation because it is obsolete, they can interpret
it in a way that minimizes its undesirable impact.

§6.50 In Re Vabalis,8 for example, the Ontario Court of Appeal relied on the presumption against
absurdity. The Court was faced with a provision that required any married person applying for a
change of surname to apply to have their spouse's surname changed as well. This provision made
sense when women automatically assumed their husband's name upon marrying. However, when a
woman has kept her birth name, the provision leads to irrational results. In the Vabalis case, the
applicant wished to adopt a more anglicized version of her birth name which she had retained upon
marrying. If the provision were applied as written, her husband would have been obliged to change
his name as well to the anglicized version of his wife's birth name. This clearly was not the sort of
result the legislature had in mind. The Court dealt with the problem as follows:

We are all agreed that the literal interpretation of s. 4(1) as requiring a change of name of the applicant's spouse in the present
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situation would lead to an obvious absurdity. A statute enacted by the Legislature of this province should not be so interpreted ...

We are satisfied that in a society where it is not uncommon for married persons to use a name other than the name of the spouse, it
would not be reasonable to require that the spouse whose name is different should adopt the change of surname.9

The Court avoided this absurd outcome by effectively reading down s. 4(1) so that it applied to "any
married person applying for a change of surname whose surname is the same as his or her spouse".

§6.51 In Hills v. Canada (Attorney General),10 a majority of the Supreme Court of Canada held that
union members were not "financing" a strike by members of another local of the same union simply
because some of their union dues, which they were obliged to pay, were deposited into a general
union account from which money was drawn to pay striking workers. Although the sense of
"financing" was broad enough to apply to such facts, when the provision was first enacted
"financing" would have been understood as referring to voluntary, intentional and direct
contributions by individual union members to striking workers. L'Heureux-Dubé J. wrote: "While
today interpreting the term 'financing' [in this way] may appear to deprive the term of much of its
application, this is merely a historical contingency which does not entail a conclusion that such an
interpretation is unwarranted."11

§6.52 In Abakhan & Associates Inc. v. Braydon Investments Ltd.,12 the British Columbia Court of
Appeal struck the words "by collusion, guile, malice or fraud" from s. 1 of British Columbia's
Fraudulent Conveyance Act, on the grounds that those words "no longer perform a meaningful
function in the text."13 Section 1 provided:

1. If made to delay, hinder or defraud creditors and others of their just and lawful remedies

(a) a disposition of property, by writing or otherwise,

...

is void and of no effect against a person ... whose rights and obligations by collusion, guile, malice or fraud are or might be
disturbed, hindered, delayed or defrauded ...

The Court noted that the British Columbia legislation was modelled on the 1571 Statute of
Elizabeth, which included a provision making fraudulent dispositions to defeat creditors a crime,
resulting in forfeitures and imprisonment. This provision was also included in the original British
Columbia Fraudulent Conveyance Act and was carried forward through successive amendments and
re-

enactments of that Act until it was declared unconstitutional in 1965 and formally repealed in 1987.
The Court also noted that the case law applying s. 1 after the repeal of the criminal law provision in
1987 had consistently ignored the words "by collusion, guile, malice or fraud".
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§6.53 In the Abakhan case, the Court in effect concluded that once the penal provision was removed
from the statute, the reference to a criminal intent in s. 1 became obsolete. However, rather than
asserting a jurisdiction to cure obsolescence, it apparently relied on its jurisdiction to correct
drafting errors: if words in a text perform no meaningful function, if they are the result of a drafting
mistake (in this case, the failure to repeal them when they no longer reflected legislative intent), the
words may be struck by the Court.

Footnote(s)

1 [1988] S.C.J. No. 11, [1988] 1 S.C.R. 234 (S.C.C.).

2 Ibid., at 256.

3 [1982] 1 All E.R. 302 (C.A.).

4 Ibid., at 306. See also R. v. Paul, [1982] S.C.J. No. 32, [1982] 1 S.C.R. 621 (S.C.C.),
discussed in Chapter 2, at §2.17; Province of New Brunswick, as represented by the
Department of Natural Resources v. Aiken et al., [2009] N.B.J. No. 279, 2009 NBCA 54, at
paras. 21-22 (N.B.C.A.).

5 [1988] S.C.J. No. 22, [1988] 1 S.C.R. 513 (S.C.C.).

6 Ibid., at 562. The quotation is from P.-A. Côté, The Interpretation of Legislation in Canada
(Cowansville: Les Éditions Yvon Blais Inc., 1984), p. 210.

7 [1987] P.E.I.J. No. 73, 64 Nfld. & P.E.I.R. and 197 A.P.R. 328, at paras. 11-12
(P.E.I.S.C.). See also R. v. Mercure, [1988] S.C.J. No. 11, [1988] 1 S.C.R. 234 (S.C.C.),
where La Forest J. (quoting E. A. Driedger, The Composition of Legislation (2d ed. rev.
1976), at p. 110) wrote at p. 255: "A statute is not effaced by lapse of time, even if it is
obsolete or has ceased to have practical application". Compare Consorzio del Prosciutto di
Parma v. Maple Leaf Meats Inc., [2002] F.C.J. No. 1504, 2002 FCA 417, [2003] 2 F.C.
451, at para. 48 (F.C.A.), where the Court refused to deviate from the costs tariff, even though
it was obsolete in many instances, to the following cases in which the courts were prepared to
deviate from obsolete tariffs: Bankruptcy of Brian Juce, [2006] M.J. No. 470, 2006 MBQB
298, at para. 38 (Man. Q.B.); Biron c. Caisse Populaire Desjardins Buckingham, [2003] J.Q.
no 4179, at paras. 33-37 (Q.C.C.A.); Re Unified Technologies Inc., [1995] O.J. No. 4550, 32
C.B.R. (3d) 182 (Ont. Gen. Div.).

8 [1983] O.J. No. 3200, 2 D.L.R. (4th) 382 (Ont. C.A.).

9 Ibid., at 383-84.

10 [1988] S.C.J. No. 22, [1988] 1 S.C.R. 513 (S.C.C.).

11 Ibid., at 555.
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12 [2009] B.C.J. No. 2315, 2009 BCCA 521 (B.C.C.A.), leave to appeal refused [2010]
S.C.C.A. No. 26 (S.C.C.).

13 Abakhan & Associates Inc. v. Braydon Investments Ltd., [2009] B.C.J. No. 2315, 2009
BCCA 521, at para. 70 (B.C.C.A.), leave to appeal refused [2010] S.C.C.A. No. 26 (S.C.C.).
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Ruth Sullivan

Sullivan on the Construction of Statutes, 6th Ed.

CHAPTER 24 - TEMPORAL OPERATION

Repeal

Rules governing repeal

§24.30 Rules governing repeal. When legislation provides that it is to come to an end at a
designated time, it is said to "expire".1 When legislation is ended by an Act of the legislature, it is
said to be "repealed". A statute is not repealed, nor does it expire, through the passage of time or by
reason of non-use or obsolescence.2 Unless the legislature has fixed a limit for the duration of
legislation, it continues in force until it is repealed.

§24.31 Repeal is the key terminal event in the operation of legislation. At common law, when a
repeal takes effect, the repealed legislation ceases to be law and ceases to be binding or to produce
legal effects. This means that conduct that was formerly prohibited is now lawful. It also means that
everything dependent on the repealed legislation for its existence or efficacy ceases to exist or to
produce effects. Regulations lose the force of law and become mere pieces of paper; holders of
office become ordinary citizens; corporate bodies cease to exist.3

§24.32 The basic principle underlying the common law effects of repeal was stated by Lord
Tenterden in Surtees v. Ellison:

... when an Act of Parliament is repealed, it must be considered (except as to transactions past and closed) as if it had never
existed.4

[Author's emphasis]

This rule has some startling implications, both for the operation of legislation and for the temporal
application of repeal. It implies, for example, that upon the repeal of legislation any previously
existing law that was displaced by the repealed legislation is revived. In effect, the displacement
that occurred when the repealed legislation first came into force is deemed never to have occurred.
It also implies that repeals apply retroactively. Except for transactions already past and closed when
the repeal took effect, the repealed law ceases to be applicable not only to facts occurring after the
repeal but to pre-repeal facts as well.

§24.33 Neither of these implications has been allowed to stand. Canadian Interpretation Acts
provide that repeal does not revive legislation or anything that was not in existence at the time of
the repeal.5 These Acts also provide for the survival or continued application of repealed legislation
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to facts arising in whole or in part prior to repeal. The rules governing survival are examined in
Chapter 25 dealing with the temporal application of legislation.

Repeal techniques

§24.34 Repeal techniques. In principle, the legislature has a range of techniques available to effect
a repeal. In practice, however, the usual method of repeal in Canadian jurisdictions is highly
stylized. Using a standard form of words, the legislature enacts a provision that declares certain
legislation to be repealed.6 If an amendment is contemplated in addition to repeal, the provision
declares that the following words or provisions are substituted for the repealed legislation. The
repeal does not operate until the repealing or amending provision comes into force.

§24.35 Most Interpretation Acts define "repeal" to include "revoke or cancel".7 This ensures that
regulations are covered by the statutory provisions governing repeal. In addition, the federal
Interpretation Act provides:

2.(2) For the purposes of this Act, an enactment that has been replaced is repealed and an enactment that has expired, lapsed or
otherwise ceased to have effect is deemed to have been repealed.8

This section makes it clear that provisions replaced in the course of an amendment are effectively
repealed and therefore are subject to the survival provisions of the Act. On their face, the words
"ceased to have effect" appear to encompass inoperative legislation. However, such an
interpretation would undermine the distinction between provisions that are genuinely repealed, that
is, have ceased to be part of the law, and those that are merely suspended for a definite or indefinite
period. Properly understood, inoperative legislation has not ceased to be part of the law; its
operation is only suspended in so far as necessary and for as long as necessary to avoid conflict with
paramount legislation. It should therefore not be deemed to have been repealed.

Implied repeal

§24.36 Implied repeal. In Canadian law, the concept of implied repeal is relied on for two distinct
purposes: (1) to resolve a conflict between two provisions, each of which is a valid provision
forming part of the existing law of a jurisdiction;9 (2) to determine that a provision has effectively
been repealed despite the absence of an express legislative provision declaring the repeal.

§24.37 When implied repeal is relied on to resolve conflict, it operates as a paramountcy rule: the
subordinate legislation is rendered inoperative. Unlike a repealed provision, a provision that is
partly or entirely inoperative resumes full operation upon repeal of the paramount law. When
implied repeal is relied on to determine that a provision has been effectively repealed, the provision
ceases to form part of the law and the rules applicable to a true repeal apply.

§24.38 From a theoretical perspective, there is no reason not to regard implied repeal as a form of
true repeal equivalent in effect to an express repeal. As a sovereign power, a legislature is not
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obliged to adopt an express or standard method of repeal. So long as it adequately communicates
the intended result, no special formula is necessary. By enacting new legislation that leaves no room
for the operation of an existing provision, the legislature impliedly expresses an intention to replace
the old provision.

§24.39 However, as noted above, under current Canadian practice repeal is usually carried out
through the enactment of stylized provisions in which the legislation to be repealed is expressly
designated.10 Governments go to considerable care and expense to ensure that the temporal
operation of legislation is clear and explicit and that the body of statute law in force at a given time
is easily ascertainable. Millions of dollars have been spent on periodic statute revisions11 and
millions more on the use of computer technology to create ongoing consolidations.12 Repeal by
implication is inconsistent with this approach to statute law.13 This explains why there are few
Canadian cases that rely on implied repeal for this purpose, and it also justifies judicial insistence on
a stringent test.

§24.40 In R. v. Mercure,14 La Forest J. wrote:

... [S]tringent tests ... have been established to warrant a holding that a statute has been impliedly repealed. As the court put it in
The India [ 15 ] ... a prior statute is repealed by implication only 'if the entire subject-matter has been so dealt with in subsequent
statutes that, according to all ordinary reasoning, the particular provisions in the prior statute could not have been intended to
subsist' ... 16

§24.41 An example of implied repeal in which this stringent test was met is found in Canada v.
Schmidt.17 It concerned the committal of the appellant for extradition to the United States on a
charge of child stealing. The committal was resisted in proceedings on a writ of habeas corpus,
followed by an appeal, first to the Ontario Court of Appeal and then to the Supreme Court of
Canada. A preliminary issue in the second appeal was whether the Court had jurisdiction. Section
40 of the Supreme Court Act provided:

40. No appeal to the Supreme Court lies ... in proceedings for or upon a writ of habeas corpus, certiorari, or prohibition arising out
of a criminal charge, or in proceedings for or upon a writ of habeas corpus arising out of a claim for extradition made under a
treaty.

Section 719(5) of the Criminal Code, enacted many years later, included a contrary provision:

719.(5) Where a judgment is issued on the return of a writ of habeas corpus ad subjiciendum, an appeal therefrom lies to the court
of appeal, and from a judgment of the court of appeal to the Supreme Court of Canada, with the leave of that court ...

§24.42 The Court considered whether the Criminal Code provision should be interpreted narrowly
to exclude proceedings relating to extradition. That would have resolved the conflict by treating the
provision respecting extradition in s. 40 of the Supreme Court Act as an implied exception to s.
719(5) of the Code. However, because the latter section was introduced into the Code by
amendment in response to a series of extradition cases, this interpretation was not appropriate. It
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seemed clear from its legislative history, and from certain textual clues, that the amendment
reflected a change in government policy on the question of appeals and was intended to apply to all
habeas corpus proceedings, not just those arising under the Criminal Code. In these circumstances,
the Court concluded that the earlier legislation could not have been intended to survive. La Forest J.
wrote:

In enacting this provision, Parliament obviously overlooked s. 40 of the Supreme Court Act. It must, however, be taken to have
been superseded by the later provision. To the extent that there is conflict between s. 40 of the Supreme Court Act and s. 719 of the
Code, then, s. 40 has been impliedly repealed.18

The later provision here did more than carve exceptions out of the earlier one. It changed the rule
governing appeals in a way that was comprehensive and expressed a new policy toward the matter
in question. It left no room for the earlier provision to operate. In such circumstances, it is
appropriate to find that the later provision has truly repealed the earlier one.

§24.43 In the Schmidt case La Forest J. rightly associated implied repeal with oversight or mistake.
When a provision is meant to completely displace or subsume existing legislation, as the Criminal
Code provision did in Schmidt, a competent drafter would provide for its express repeal, provided it
came to his or her attention. Given the enormity of the statute book, it is not surprising that such
oversights occur.

Footnote(s)

1 Expiry is a form of repeal that is rarely used by legislatures. It is governed by the same rules
as repeal. See Moakes v. Blackwell Colliery Co., [1925] 2 K.B. 64, at 70 (C.A.).

2 For discussion of judicial responses to obsolete legislation, see Chapter 6, at §6.42ff.

3 See Kay v. Goodwin (1830), 6 Bing. 576, 130 E.R. 1403, at 1405 (C.P.); Surtees v. Ellison
(1829), 9 B. & C. 750, 109 E.R. 278, at 279 (K.B.).

4 Surtees, ibid., at 279. See also R. v. A.D., [2005] S.J. No. 100, at para. 32 (Sask. C.A.);
Kay, ibid., at 1405.

5 R.S.C. 1985, c. I-21, s. 43(a); R.S.A. 2000, c. I-8, s. 35(1)(a); R.S.B.C. 1996, c. 238, s.
35(a); C.C.S.M. c. I80, s. 46(1)(a); R.S.N.B. 1973, c. I-13, s. 8(1)(a); R.S.N.L. 1990, c. I-19,
s. 29(1)(a); R.S.N.S. 1989, c. 235, s. 23(1)(a); S.O. 2006, c. 21, Sched. F, s. 51; R.S.P.E.I.
1988, c. I-8, s. 32(a); CQLR, c. I-16, s. 9 [rep. & sub. S.Q. 1982, c. 62, s. 153]; S.S. 1995, c.
I-11.2, s. 34(1)(a); R.S.N.W.T. 1988, c. I-8, s. 35(a); R.S.N.W.T. (Nu) 1988, c. I-8, s. 35(a);
R.S.Y. 2002, c. 125, s. 23(1)(a).

6 But see Canfield v. Prince Edward Island, [1998] P.E.I.J. No. 21, at paras. 52-56 (P.E.I.
C.A.), where the Court held that whether an enactment has been repealed is a matter of
legislative intent; it is not necessary to use the word "repeal".
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7 R.S.C. 1985, c. I-21, s. 2(1); R.S.A. 2000, c. I-8, s. 1(1); R.S.B.C. 1996, c. 238, s. 1;
C.C.S.M. c. I80, s. 1; R.S.N.L. 1990, c. I-19, s. 2(1)(c); R.S.N.S. 1989, c. 235, s. 7(1)(y);
R.S.P.E.I. 1988, c. I-8, s. 1(f); S.S. 1995, c. I-11.2, s. 2; R.S.N.W.T. 1988, c. I-8, s. 1;
R.S.N.W.T. 1988, c. I-8, s. 1; R.S.Y. 2002, c. 125, s. 1(1).

8 R.S.C. 1985, c. I-21, s. 2(2) [rep. and sub. S.C. 1993, c. 34, s. 88; am. S.C. 2003, c. 22, s.
224(z.43) (E)]; see also R.S.A. 2000, c. I-8, s. 1(2); R.S.B.C. 1996, c. 238, s. 4(4); C.C.S.M.
c. I80, s. 45; R.S.N.L. 1990, c. I-19, s. 2(2); R.S.P.E.I. 1988, c. I-8, s. 5(3); R.S.Y. 2002, c.
125, s. 1(2).

9 Reliance on implied repeal to resolve conflict is dealt with in Chapter 11.

10 When the Criminal Code was first made applicable to Newfoundland after it became a
Canadian province, Parliament enacted that "all laws that are in force in Newfoundland at the
time of the coming into force of this Act and are inconsistent with or repugnant to the
Criminal Code, are repealed and abolished": S.C. 1950, c. 12, s. 2. Although repeal in this
form is an exception to the statement in the text, it may be understood as a codification of the
constitutional doctrine of paramountcy. The idea presumably was to put Newfoundland in the
same position as all the other provinces in relation to the Criminal Code.

11 Statute revision is discussed below at §24.50ff.

12 Consolidation is discussed below at §24.47-24.49.

13 See Meridian Developments Ltd. v. Nu-West Group Ltd., [1984] A.J. No. 983, 6 D.L.R.
(4th) 663, at 670 (Alta. C.A.).

14 [1988] S.C.J. No. 11, [1988] 1 S.C.R. 234 (S.C.C.).

15 (1865), 12 L.T.N.S. 316, at 316.

16 R. v. Mercure, [1988] S.C.J. No. 11, [1988] 1 S.C.R. 234, at para. 40 (S.C.C.). This test
was applied by the Supreme Court of Canada in Conseil scolaire francophone de la
Colombie Britannique v. British Columbia, [2013] S.C.J. No. 42, 2013 SCC 42, at para.
44ff. (S.C.C.), in concluding that a received British enactment had not been impliedly
repealed by subsequent British Columbia legislation.

17 [1987] S.C.J. No. 24, [1987] 1 S.C.R. 500 (S.C.C.). See also Ells v. Ells, [1979] N.S.J.
No. 552, 32 N.S.R. (2d) 51 (N.S.C.A.); Bell v. British Columbia, [1992] B.C.J. No. 1543,
71 B.C.L.R. (2d) 8 (B.C.S.C.). For an example of implied repeal in which this stringent test
was not applied, although it may have been met, see LSJPA - 0914, [2009] J.Q. no 4075,
2009 QCCA 839, at para. 37 (Que. C.A.).

18 Ibid., at 514.
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Ruth Sullivan

Sullivan on the Construction of Statutes, 6th Ed.

CHAPTER 25 - TEMPORAL APPLICATION

Introduction

Sources of law

§25.1 Sources of law. The rules governing the temporal application of legislation1 come from a
variety of sources and take a variety of forms. Some temporal application rules are found in the
Canadian Charter of Rights and Freedoms.2 Paragraphs 11(g) and (i) provide:

Any person charged with an offence has the right

...

g) not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under
Canadian or international law or was criminal according to the general principles of law recognized by the community of nations;

...

i) if found guilty of the offence and if the punishment for the offence has been varied between the time of commission and the time
of sentencing, to the benefit of the lesser punishment.3

In addition, any retroactive deprivation of life, liberty or security of the person is likely to violate
the principles of fundamental justice protected by s. 7. To date, these rules have not had much
impact on transitional law in Canada -- largely because there is little inclination on the part of
Canadian legislatures to violate them.4

§25.2 The major source of Canadian transitional law is the body of general rules found in federal
and provincial statutes like Interpretation Acts, Regulation Acts and Statute Revision Acts. These
Acts apply generally to the legislation produced by the jurisdiction, subject only to indications of a
contrary legislative intent in particular enactments. While the rules contained in these Acts are
helpful, in most jurisdictions they are in need of reform. Typically they are drafted in a style that is
dated, and they embody a formalistic, rule-based approach to the subject that is equally dated. In
nearly all areas of statutory interpretation, the courts have moved from formalism to functionalism,
and from a rule-based approach to a principle-based approach. As reflected in Driedger's modern
principle, the courts rely on a mix of textual and purposive analysis and legal norms to reach an
outcome in keeping with the legislature's intention. While this approach is equally effective in
resolving transitional problems, and is often used in practice, its use is hindered rather than
encouraged by the general statutory rules.

§25.3 A third source of transitional law is the common law. The rules found in Interpretation Acts
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and elsewhere only partially codify the law governing the temporal application of legislation.
Furthermore, these rules draw heavily on common-law concepts like vested rights and the
distinction between substantive and procedural law. For this reason, the common law remains an
important source of law in this area.

§25.4 The final and most useful source of transitional law is the new legislation whose application
is in issue. Whenever the law is changed, the law-maker must address the transitional problems that
may arise when the new law comes into force. Once identified, these problems may be dealt with in
transitional provisions set out in the new legislation, usually at the very end. Transitional provisions
are often straightforward applications of general statutory or common law rules, but they need not
be. The legislature can adopt whatever solution seems appropriate for the anticipated transitional
situations.5 In the event of a conflict between a specific transitional provision and a general rule, the
specific provision prevails.

Principles underlying transitional law

§25.5 Principles underlying transitional law. An appreciation of the concerns underlying
transitional law provides a sound basis for dealing with transitional issues in a coherent and
functional way. It will not make transitional law easy, but it may avoid some of the problems that
arise in trying to determine whether a particular application is retroactive as opposed to
retrospective or retrospective as opposed to immediate.

§25.6 The most compelling concern underlying transitional law is the rule of law and the values
served by rule of law -- certainty, predictability, stability, rationality, and formal equality. One of
the great virtues of law is that it provides a stable framework within which people can carry on their
activities. Law that changes too frequently or quickly or in an unexpected way undermines the sense
of security of citizens and their willingness to participate in the relationships and activities on which
a stable society and economy depend. Principles of fairness are also important.6 Finally, there is the
traditional common law commitment to protecting private law rights.

§25.7 Perhaps the most fundamental tenet of the rule of law is that those who are governed by law
must have knowledge of its rules before acting; otherwise, any compliance with the law on their
part is purely accidental. Citizens must have knowledge of the law before acting so they can adjust
their conduct to avoid undesirable consequences and secure desirable ones. To ensure adequate
notice, the rules enacted by legislatures must be published and adequately publicized -- ideally
before commencement but at the latest on commencement. Furthermore, the content of the rules
must be clearly communicated. These requirements ensure that people have the knowledge they
need to make intelligent choices. Citizens cannot comply with, rely on or take advantage of the law
unless they know what it is before deciding what to do.

§25.8 The retroactive application of legislation is a direct assault on the principle of adequate
notice. Although it is not possible for a legislature to really change the past, when it enacts
retroactive legislation it fictitiously deems the past to have been different from what it was. In actual
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fact, when X made a decision to act or not act in a particular way, the law said one thing. Sometime
later, when it is impossible for X to do anything about his or her decision, the law is deemed to have
said a different thing. This undermines X's agency. At best retroactive law makes it impossible for
people to know whether they are complying with the law; at worst it imposes negative
consequences on them for attempting to do so. Consider the following example:

On January 1, 1999, in an effort to eliminate mosquitoes, legislation comes into force that requires all landowners to spray D.D.T.
on their land.

X complies with the law, but Y does not.

On January 1, 2000, legislation comes into force that makes it an offence for a person to spray or have sprayed D.D.T. on any land
within the jurisdiction, before or after the coming into force of the legislation.

As a result of the new legislation X will find himself in the absurd position of having violated the
law because he in fact complied with it whereas Y, who in fact disregarded the law, will be
vindicated instead of punished. Such displays of irrationality necessarily undermine respect for the
law.

§25.9 In assessing the temporal application of legislation, another major consideration is fairness. It
is unfair to establish rules, invite people to rely on them, then change them in mid-stream, especially
if the change results in negative consequences. Change that could, or should, have been anticipated
by those affected at the time of reliance is less objectionable than totally unpredictable change.
Similarly, change that confers advantages on those affected is less objectionable than change that is
purely or mostly detrimental.

§25.10 Judgments about fairness also depend on the nature of the affected interest. Historically,
common law courts have been preoccupied with ensuring a stable legal framework for the free
exchange and enjoyment of private rights, particularly real property rights and rights arising under
contracts. These are taken to be the basis of free enterprise and the market economy and legislative
interference with such rights has been strongly resisted by the courts. More recently, the
preoccupation with private rights has been tempered by acceptance of the legislature's mandate to
pursue initiatives in the public interest. In some circumstances it is not only necessary but also fair
to curtail private rights in order to achieve a public good.

The current state of Canadian transitional law

§25.11 The current state of Canadian transitional law. Currently transitional law in Canada is in a
state of confusion. This area of law has always been difficult, in Canada and elsewhere. It is
difficult because although legislation starts and stops operating at a precise, readily identifiable
moment, the facts to which it applies and their operation in time are often not readily identifiable.
This fundamental difficulty is not easy to overcome. In recent years, attempts to do so in Canada
have led to such complex classifications and subtle distinctions that transitional law has become
something of a morass. To escape from a morass, it is helpful to appreciate how one came to be
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there. The next section therefore reviews the evolution of transitional law in Canada, which is
distinctive in a number of respects.

Footnote(s)

1 The law governing the temporal application of legislation is often referred to as transitional
law. In this text, the terms are used interchangeably.

2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

3 Section 37 of Quebec's Charter of Human Rights and Freedoms has comparable provisions,
as do Canadian Interpretation Acts.

4 However, see Canada (Attorney General) v. Whaling, [2014] S.C.J. No. 20 (S.C.C.), where
the Court held that the retrospective extension of a person's period of incarceration violated s.
11(h) of the Charter. The Court did not rule out the possibility that s. 7 might have applied if
s. 11(h) had not. The Court appears to use the terms "retrospective" and "retroactive"
interchangeably in the judgment.

5 In the case of regulations, however, any transitional provisions must comply with the
presumptions examined in this chapter, in the absence of express authorization to depart from
them. See below at §25.176-25.177.

6 In Merck Frosst Canada & Co. v. Apotex Inc., [2011] F.C.J. No. 1664, 2011 FCA 329, at
para. 53 (F.C.A.), speaking for the Court, Stratas J.A. wrote:

The concern of courts about unauthorized regulations that cause retrospective or retroactive effects or interfere with
vested rights is founded upon aspects of the rule of law. "Citizens choose how to act in the belief that the state will impose
the legal consequences determined by the legal text discoverable at that time and not on other texts which were not in
existence at the time of the relevant action": Sampford et al., Retrospectivity and the Rule of Law, supra at page 98. It is
unfair to change the rules later and catch those who planned their affairs under the former law: British Columbia v.
Imperial Tobacco Canada Ltd., 2005 SCC 49 (CanLII), 2005 SCC 49 at paragraph 71, 2005 SCC 49 (CanLII), [2005]
2 S.C.R. 473; E. Edinger, "Retrospectivity in Law" (1995) 29 U.B.C. L. Rev. 5, at page 13; Joseph Raz, "The Rule of
Law and its Virtue" (1977), 93 L.Q.R. 195 at page 198; Andrew P. LeSueur, et al., Principles of Public Law, 2d ed.
(London: Cavendish Publishing Limited, 1999) at page 425.
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Ruth Sullivan

Sullivan on the Construction of Statutes, 6th Ed.

CHAPTER 25 - TEMPORAL APPLICATION

Interference with Vested Rights

The common law presumption

§25.136 The common law presumption. It is presumed that the legislature does not intend
legislation to be applied in circumstances where its application would interfere with vested rights. In
the Gustavson Drilling case, Dickson J. wrote:

The rule is that a statute should not be given a construction that would impair existing rights as regards person or property unless
the language in which it is couched requires such a construction ... The presumption that vested rights are not affected unless the
intention of the legislature is clear applies whether the legislation is retrospective [retroactive] or prospective ... 1

If the application of a provision would interfere with vested rights, the courts refuse to apply it
unless there is evidence that it was meant to apply despite its prejudicial impact.

§25.137 Reliance on the presumption against interfering with vested rights is illustrated by the
judgment of the British Columbia Court of Appeal in Canada (Attorney General) v. Lavery.2 In
1987, the Crown in right of Canada instituted an action per quod servitium amisit to recover
damages suffered by one of its servants. In 1988, before the action came to trial, the legislature
enacted a provision that abolished this cause of action. The Court refused to apply the new
legislation to the Crown's pending action because to do so would interfere with the Crown's vested
right. There was nothing in the legislation, or the circumstances in which it was passed, to suggest
that this effect was intended. Taylor J.A. wrote:

The simple statement that "the action per quod servitium amisit is abolished", without more, is, in my view, clearly inadequate to
overcome the presumption [against interference with vested rights].

The purpose of rules of restrictive interpretation of this sort is not to "cut down" the effect of a legislative enactment. It is to guard
against the danger of giving to words of the legislature wider effect than the legislators may in fact have intended ... [T]he court
must be satisfied that the legislators did indeed intend to take away rights already "vested".3

To avoid an unintended curtailment of rights, the Court limited the application of the 1988
provision to causes of action arising after its coming into force.

Reasons for presumption

§25.138 Reasons for presumption. The primary justification for the presumption against interfering
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with vested rights is explained by Duff J. in Upper Canada College v. Smith:

... speaking generally it would not only be widely inconvenient but "a flagrant violation of natural justice" to deprive people of
rights acquired by transactions perfectly valid and regular according to the law of the time.4

To deprive individuals of interests or expectations that have economic value is akin to expropriation
without compensation, which has never been favoured by the common law. If the application of
new legislation creates special prejudice for some, or windfalls for others, the burdens and benefits
of the new law are not rationally or fairly distributed. This not only affects the individuals involved
but tends generally to undermine trust in the fairness and stability of the law. For these reasons,
interference with vested rights is avoided in the absence of a clear indication of legislative intent.

§25.139 In Upper Canada College, the plaintiff had negotiated a contract that was valid and
enforceable at the time it was made. Under the new legislation it became unenforceable. Applying
the new legislation to this contract would have produced a windfall for the defendants and unfair
loss for the plaintiff. In the absence of evidence to the contrary, the Court concluded that the
legislature could not have intended these effects.

Recognizing vested or accrued rights

§25.140 Recognizing vested or accrued rights. To determine what is a vested or accrued right, the
courts focus sometimes on the common law presumption and sometimes on the language of the
Interpretation Acts.5 Regardless of focus, the central problem is the same. The court must decide
whether the particular interest or expectation for which protection is sought is sufficiently important
to be recognized as a right and sufficiently defined and in the control of the claimant to be
recognized as vested or accrued.

§25.141 Some vested rights are easily recognized. Property rights, contractual rights, and rights to
damages or other common law remedies are well-established categories. So are defences and
immunities from suit.6 For the most part, these are "private law" rights with a respectable common
law pedigree; their importance is taken for granted. Moreover, it usually is possible to identify a
specific point at which these rights arise and can be said to "belong" to a claimant. The acquisition
of property rights, for example, normally occurs at a particular and well-documented moment, in
accordance with statutory or common law rules. Rights under contracts arise on the effective date of
the instrument. Rights under wills arise when the testator dies. Rights of action arise the moment the
last fact necessary to constitute the cause of action is complete. Rights to plead limitation periods
arise the moment the action is statute-barred. A litigant's right to costs arises when the judgment is
signed.

§25.142 Outside these traditional categories, it can be difficult to predict when a given interest or
expectation will be recognized as a vested or accrued right. There is a vast range of claims that may
be made by members of the public for statute-based benefits, authorizations, exemptions, remedies,
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orders and the like. The methods of establishing and enforcing those claims follow no fixed pattern.
Some entitlements depend on matters within the claimant's control, while others depend on the
actions or choices of others. In each case, the court must decide whether at the moment of repeal7

the individual's statutory claim was sufficiently defined and developed, and sufficiently in his or her
possession, to count as a vested right. This is a judgment call that is informed by the legal norms
underlying the presumption, as the Supreme Court of Canada in Outremont (City) v. Outremont
(City) Protestant School Board clearly acknowledged:

[A] vested or accrued right is a claim or interest that cannot be defeated without causing grave injustice; it is something that should
be protected because to take it away would be arbitrary or unfair.8

The official test

§25.143 The official test. The issue of when an interest or expectation achieves the status of a
vested or accrued right was addressed by the Supreme Court of Canada in Dikranian v. Quebec
(Attorney General).9 The case involved the terms for repaying student loans that were obtained by
the appellant between 1990 and 1996. The loans were made by a bank in the context of a program
established by Quebec's Act respecting financial assistance for students. The contracts between the
appellant and the bank provided that the appellant was not obliged to pay interest to the bank until a
certain date. The Act provided that the government was obliged to pay the interest during this
honeymoon period. However, legislative amendments coming into force in 1997 and 1998 moved
the student payment date forward, thereby transferring more of the interest burden from the
government to the appellant. The appellant claimed to have a vested right in the repayments terms
set out in his original contracts with the bank. The Court agreed and took the occasion to review the
law governing the presumption against interference with vested rights. On the question of when a
right is vested, Bastarache J. wrote:

Côté maintains that an individual must meet two criteria to have a vested right: (1) the individual's legal (juridical) situation must
be tangible and concrete rather than general and abstract; and (2) this legal situation must have been sufficiently constituted at the
time of the new statute's commencement (Côté, at pp. 160-61).

I am satisfied from a review of the case law of this Court and the courts of the other provinces that [this] analytical framework ... is
the correct one.

... The mere possibility of availing oneself of a specific statute is not a basis for arguing that a vested right exists: Côté, at p. 161.
As Dickson J. (as he then was) clearly stated in Gustavson Drilling, [ 10 ] the mere right existing in the members of the community
or any class of them at the date of the repeal of a statute to take advantage of the repealed statute is not a right accrued ... [ 11 ] In
other words, the right must be vested in a specific individual.

But there is more. The situation must also have materialized (Côté, at p. 163). When does a right become sufficiently concrete?
This will vary depending on the juridical situation in question ... [J]ust as the hopes or expectations of a person's heirs become
rights the instant the person dies ... , and just as a tort or delict instantaneously gives rise to the right to compensation ... , rights and
obligations resulting from a contract are usually created at the same time as the contract itself (see Côté, at p. 163).12

§25.144 As Bastarache J. observes, rights created by contract normally vest when the contract is
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concluded. However, in this case the contract was simply a mechanism by which the government
delivered a benefit to a class of persons; what the new legislation interfered with was less a
contractual right than a statutory benefit. If the appellant's rights had been characterized in this way
-- as public law rights -- the outcome would not be so obvious. As Dickson J. wrote in Gustavson
Drilling, "no one has a vested right to the continuance of the law as it stood in the past."13 That
observation applies in particular to legislation that confers an ongoing benefit on persons. No doubt,
the appellant's right to have the government pay a portion of the interest owing on his loan to the
bank vested at the time the contracts of loan were concluded. But that does not mean the legislature
cannot reduce, or is presumed not to intend to reduce, its obligation.

Specific rules

§25.145 Specific rules. In addition to the general criteria set out in Dikranian for recognizing vested
rights, the courts have established a number of specific points. It is said, for example, that a right
will not be defeated simply because the procedural steps necessary to claim the right have not all
been taken prior to repeal.14 In the case of a statutory benefit or advantage, if the last thing needed
to establish an entitlement occurs before the legislation is repealed, the courts generally will
recognize the entitlement as a vested right even though certain formalities must still be completed.15

But if a substantive condition precedent to the validity of the claim is missing, the entitlement will
not be recognized. As Létourneau J.A. wrote in Hutchins v. Canada (National Parole Board):

There is consensus among the authorities on the need to satisfy statutory conditions precedent to the existence of a right before
claiming it.16

§25.146 More recently, in R. v. Puskas, commenting on s. 43(c) of the federal Interpretation Act,
Lamer C.J. wrote:

A right can only be said to have been "acquired" when the right-holder can actually exercise it. The term "accrue" is simply a
passive way of stating the same concept (a person "acquires" a right; a right "accrues" to a person). Similarly, something can only
be said to be "accruing" if its eventual accrual is certain, and not conditional on future events ... In other words, a right cannot
accrue, be acquired, or be accruing until all conditions precedent to the exercise of the right have been fulfilled.17

The issue in Puskas was whether the accused had a vested right in an appeal as of right to the
Supreme Court of Canada under s. 691(2) of the Criminal Code. In February of 1997, Mr. Puskas
was acquitted of certain criminal charges. In March, the Attorney General of Canada appealed. In
May, an amendment to s. 691(2) of the Code was proclaimed into force. It eliminated the right of
appeal as of right that had formerly existed when a Court of Appeal overturned an acquittal and
ordered a new trial. Several months later, Mr. Puskas' appeal was heard and the Ontario Court of
Appeal overturned his acquittal and ordered a new trial. Mr. Puskas claimed a vested right to an
appeal as of right on the grounds that his acquittal had been appealed before the new legislation
came into force. This argument did not succeed. As Lamer C.J. explained:

Under the former s. 691(2) of the Code, there were a number of conditions precedent to the acquisition of the right to appeal to this
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Court without leave. The first is that the accused is charged with an indictable offence. The second is that he is acquitted of that
offence at trial. The third is that the acquittal must be reversed by the Court of Appeal, and the fourth is that the Court of Appeal
order a new trial. Until those events occur, the accused does not acquire the right to appeal to this Court without leave, nor does it
accrue, nor is it accruing to him or her. As a result, s. 43 of the Interpretation Act does not exclude the cases at bar from the
operation of s. 44, which indicates that the old proceeding should be continued under the new enactment.18

§25.147 It is also clear that when the entitlement to a benefit depends on the free exercise of
policy-based discretion, the courts do not recognize a vested right unless and until the discretion has
been exercised in the claimant's favour. As Robertson J.A. observed in Apotex Inc. v. Canada
(Attorney General):

If a decision-maker has an unfettered discretion which he or she has not exercised as of the date a new law takes effect, then the
applicant cannot successfully assert either a vested right or even the right to have the decision-maker render a decision. This is the
ratio of the Judicial Committee of the Privy Council in Director of Public Works v. Ho Po Sang [ 19 ] ... In that case, the Court
distinguished a "vested right" from a "mere hope or expectation" and determined that an applicant for a rebuilding permit had only
a mere hope or expectation that the permit would be granted at the time that repealing legislation came into force.20

However, if the discretion is more in the nature of fact-based determination, the outcome may be
different. Thus, in the Apotex case, the Court concluded that the claimant's right to a notice of
compliance under the regulations vested once it filed materials establishing its compliance with the
relevant safety and efficacy requirements. The key finding here was that there was no discretion in
the Minister to deny an application that met those requirements. Accordingly, the claimant could be
said to have a vested right as opposed to a mere hope.21

§25.148 Finally, when a statute provides for periodic benefits, or when an advantage or exemption
is stated to be available for a period of time, the courts do not recognize a vested right in the law
remaining unchanged. The content of the vested right is a right to the benefit or exemption as it
exists from time to time.22 In Canada (Attorney General) v. Kowalchuk, Marceau J.A. wrote:

... it is [now] well established that a claimant has no vested right that the rules under which benefits will be paid to him on a
weekly basis will remain fixed and immutable after the moment he makes his claim; any change in those rules will be applicable to
him.23

As Dickson J. explained in Gustavson Drilling:

No one has a vested right to continuance of the law as it stood in the past; in tax law it is imperative that legislation conform to
changing social needs and governmental policy. A taxpayer may plan his financial affairs in reliance on the tax laws remaining the
same; he takes the risk that the legislation may be changed.

The mere right existing in the members of the community or any class of them at the date of the repeal of a statute to take
advantage of the repealed statute is not a right accrued.24

What Dickson J. says of tax legislation applies to all legislation. Once the government undertakes to
regulate a matter to protect the interests of particular groups or the public at large, individuals who
organize their affairs on the assumption that "promised" advantages will not be withdrawn do so at
their own risk.
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Accruing rights

§25.149 Accruing rights. The survival provisions of Canadian Interpretation Acts provide that
repeal does not affect rights that were "accrued" or "accruing" under the repealed legislation. For
example, s. 43(c) of the federal Act provides:

43. Where an enactment is repealed in whole or in part, the repeal does not

...

(c) affect any right, privilege, obligation or liability acquired, accrued, accruing or incurred under the enactment so repealed ... 25

The significance of the term "accruing" has been explored in a number of cases.26 In principle,
"accruing" should mean something different from "accrued"; otherwise its inclusion would serve no
purpose, contrary to the presumption against tautology. However, the prolix style in which the
provision is drafted (typical of the nineteenth and early twentieth centuries) blunts the force of this
presumption. The difficulty of assigning a satisfactory meaning to "accruing" was commented on by
Cameron J.A. in Scott v. College of Physicians & Surgeons of Saskatchewan case:

A comparison of the two forms of provision would suggest that those which contain the word "accruing" have a broader scope
than do those which do not contain the word. How much broader is another matter. Obviously the term cannot be construed so
broadly as to render repeal ineffective. Nor can it be interpreted so narrowly as to add nothing to what the provision contains,
expressly or by implication, by virtue of the words "acquired" or "accrued".27

Having regard to these considerations, and in particular to the need to give real effect to a repeal,
Cameron J.A. reached the following conclusion:

[B]y "accruing right" ... the legislature meant one which will, rather than may, in time accrue ... I conclude that "accruing" rights ...
are those necessarily or inevitably, not possibly or even probably, arising in due course. In other words I am of the opinion that
before a right ... may be said to be "accruing", the events giving rise to it or the conditions upon which it depends for its existence,
must have been so set in train or engaged as inevitably to give rise in due course to the right ... 28

In the Scott case this test was met. The repealed legislation provided that doctors struck from the
medical register were entitled to be reinstated "upon payment ... to the registrar of ... all annual fees
due, ... the costs of suit, if any, payable to the college and a penalty in any amount that the council
may specify".29 Acting in reliance on this legislation Dr. Scott filled out an application for
reinstatement, ascertained the amount he had to pay and deposited this amount with his lawyer. He
did not pay the registrar, as required under the statute, because he rejected the method used by the
college to calculate the costs of suit. By the time this dispute was resolved, in Dr. Scott's favour,
new legislation had come into force. It stated that all applications for reinstatement had to be made
within a year of the applicant being struck. Under this new legislation Dr. Scott was out of time.

§25.150 Cameron J.A. pointed out that when the new legislation came into force the condition on
which the right to reinstatement depended, namely payment of the required amount, was in the
process of being fulfilled. The only remaining step was procedural and eventual fulfillment was
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inevitable. Also, the source of the delay was an error of the college in calculating the costs to be
paid by Dr. Scott. In these circumstances Cameron J.A. concluded that the right to reinstatement
was an accruing right within the meaning of the Interpretation Act; the repealed legislation
therefore continued to apply.30

§25.151 It is arguable that this result could have been reached without the benefit of the word
"accruing" in Saskatchewan's Interpretation Act. Applying the new legislation to Dr. Scott
obviously would be unfair. The interest at stake is of great importance, namely professional status
and livelihood. Yet the new legislation struck without warning, giving those in Dr. Scott's position
no chance to adjust their affairs. Dr. Scott's reliance on the former law was reasonable and also
special in the sense that the sudden change affected him more harshly than others. Most importantly
perhaps, the delay that put him out of time was due to a mistake on the part of the college. In these
circumstances, permitting the repealed provision to survive, thus restricting the application of the
new legislation so that it did not apply to Dr. Scott, was the only acceptable result.

Weight of the presumption

§25.152 Weight of the presumption. In Gustavson Drilling (1964) Ltd. v. Canada (Minister of
National Revenue), Dickson J. wrote:

This presumption, however, [the presumption that the legislature does not intend to interfere with vested rights] only applies where
the legislation is in some way ambiguous and reasonably susceptible of two constructions. It is perfectly obvious that most statutes
in some way or other interfere with or encroach upon antecedent rights, and taxing statutes are no exception.31

The first sentence in this passage could be understood as an endorsement of the plain meaning rule:
if the "literal" meaning is clear, other indicators of legislative intent are not to be considered.
However, the second sentence suggests that the passage is better understood as a statement about
the weight of the presumption: because new legislation is ordinarily enacted to address and cure an
existing unsatisfactory state of affairs, the presumption against interfering with existing rights
should not be difficult to rebut.

§25.153 This is certainly the assumption in cases like Acme (Village) School District No. 2296 v.
Steele-Smith32 and Bellechasse Hospital Corp. v. Pilotte,33 where the Courts conclude that, to fully
achieve the benevolent purpose of the new legislation and avoid treating like cases differently, the
new legislation should be given an immediate application.34 This analysis is also supported by the
judgment of the Supreme Court of Canada in Dikranian v. Quebec (Attorney General), where
Bastarache J. warned that "care must be taken not to get caught up in the last vestiges of the literal
approach to interpreting legislation."35 The presumptions of legislative intent are part of the context
in which legislation is to be interpreted, but they are more or less easily rebutted depending on the
circumstances and the importance of the legal norm underlying the presumption.

§25.154 Arguably, the key to weighing the presumption is considering how arbitrary or unfair it
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would be to apply the new legislation to the facts in question and whether these unwanted
consequences are necessary or warranted by the goals to be achieved. When the curtailment or
abolition of a right seems particularly arbitrary or unfair, the courts require cogent evidence that the
legislature contemplated and desired this result. When the interference is less troubling, the
presumption is more easily rebutted.

§25.155 The importance of this factor was emphasized in the judgment of Cameron J.A. in the
Larsen case.36 The issue was whether new legislation that abolished the right of mortgagees to seek
a personal remedy upon default applied in respect of mortgages made before the commencement of
the legislation. While Cameron J.A. acknowledged that applying the new legislation would interfere
with a vested right, he did not consider the interference to be particularly unfair. Even under the
former legislation, a commercial mortgagee's right to sue on the covenant had been cast into doubt.
Over the years commercial lenders in the province had become accustomed to legislation limiting
their rights in similar ways. Furthermore, the new legislation had come into force just weeks after
the mortgage was signed and long before the respondent defaulted. In these circumstances, it was
unlikely that the new legislation occasioned much surprise.37 Finally, he considered the nature of
the right interfered with and the extent of the mortgagee's loss:

... assuming for the moment the amendment were to operate indiscriminately [that is, apply generally to all mortgagees], it is not as
though a mortgagee would lose all; he would lose his right of action in personam but retain his right of action in rem. Of the two,
the latter most often provides the most effective remedies. The effect, then, would be to dampen but not destroy the ability of a
mortgagor [sic] to recover.38

Cameron J.A. concluded by noting that although these factors concerning the fairness of the
interference and the importance of the right were not decisive, the presumption against interference
with vested rights was more readily overcome in light of them.39

Transitional provisions

§25.156 Transitional provisions. The presumption against interference with vested rights is
rebutted by statutory language that clearly indicates the legislature's intention to interfere. In Grand
Rapids (Town) v. Graham,40 for example, the Manitoba Court of Appeal had to determine the effect
of new legislation on the appellants' actions against the Provincial Municipal Assessor for failure to
assess taxable property within their territory. The appellants had passed by-laws making certain
classes of property liable to assessment and taxation, but because the Assessor did no assessments,
the appellants were unable to collect the tax. They filed actions for negligence and misfeasance
seeking to recover their lost revenue. A short while later, new legislation was enacted that exempted
from taxation the classes of property the appellants had sought to tax. This legislation, enacted in
1999, contained the following transitional provision: "This Act is retroactive and is deemed to have
come into force on December 1, 1996." The clear and direct effect of this provision was to exempt
the property in question for the years 1996-1999. However, the appellants claimed that the Act
could not be applied so as to interfere with their right of action, which vested before the Act came
into force.
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§25.157 Philp J.A. dismissed the appeal and approved the reasoning of the motions judge who
pointed out that by retroactively exempting the property in question from liability to tax, the
legislature had destroyed the basis for any duty the Assessor might have owed the appellants.41 The
motion judge also drew attention to the context of the 1999 legislation:

... [T]he retroactive date of the legislation is just a little more than two weeks earlier than the earliest of the two by-laws. This
justifies the inference this legislation was aimed, at least in part, at the by-laws. If then it can be concluded the legislators were
directly aware of the existence of the by-laws and yet chose to pass [the] legislation ... , it is not very difficult to regard this as
additional reinforcement of the conclusion the Legislature intended to eliminate whatever rights may have existed before enactment
of the amendment.42

Philps J.A. also noted that loss of the appellants' right of action did not create the sort of unfairness
that would cast doubt on the legislature's apparent intention. In the end, the appellants' actions
against the Assessor were dismissed for disclosing no cause of action.

§25.158 Transitional provisions can be important for what they don't say as well as what they do. In
Venne v. Quebec,43 the legislation to be applied included a transitional provision that expressly
exempted one class of vested rights from the application of the legislation. The Supreme Court of
Canada relied on an implied exclusion44 argument to conclude that the legislature intended to
abolish all other classes of vested rights. As Chouinard J. explained:

... the presumption that vested rights cannot be affected is only a rule of construction and, by adopting the provisions of Division
IX of the Act, the legislator intended to override this rule of construction and replace it with a complete and exhaustive code of the
rules applicable to the matter. It is hard to see how the legislator could have more clearly defined the scope of the acquired rights
which can be relied on by litigants and the conditions for their exercise.45

No transitional provision

§25.159 No transitional provision. In the absence of a transitional provision, it is left to the courts
to determine legislative intent. Evidence of intent is gathered in the usual way, by reading the
legislation in context having regard to its purpose and the consequences of applying it to particular
facts. Extrinsic materials, such as commission reports or Hansard may also be consulted.46

§25.160 Again, the judgment of Cameron J.A. in National Trust Co. v. Larsen provides a good
example. After considering the consequences that the mortgagee would suffer if the new legislation
were applied, he turned to the purpose of the legislation:

The purpose of the amending enactment is to confer upon mortgagors to whom it applies the same "benefit" as that enjoyed by
other mortgagors. The "benefit" ... consists in relief for debtors against what the legislature when passing the Act quite obviously
regarded as an oppressive set of concurrent remedies available to an unpaid vendor of land ... 47

He later pointed out:
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... it is manifestly clear that the change in the law was remedial ... in the beneficial sense of correcting an imperfection in the prior
law. Of course, one person's benefit is another's burden. But ... the legislature was setting the interests of the one, the mortgagor,
ahead of the other, the mortgagee. And that being so, I think it fair to say the amendment might more readily be construed as
having been intended to encroach upon the right in issue than would otherwise be the case.48

When a primary purpose of legislation is to abolish a right of which the legislature disapproves, a
court may readily conclude that the legislature intended to target existing as well as future examples
of that right.

Delayed coming into force

§25.161 Delayed coming into force. Some courts have suggested that when a legislature postpones
the coming into force of legislation, it intimates an intention that the new legislation is to have an
immediate and general application when it does come into force. In R. v. Leeds and Bradford
Railway Co., Lord Campbell wrote:

If it had been enacted that the provisions of the statute should come into operation immediately, I should have said that there was a
hardship in their being construed retrospectively, and I should not have been willing so to construe them. But, here, the Act
receiving the Royal assent on the 14th August, sect. 38 directs that it "shall commence and take effect from the 2d day of October
... " That seems to be an intimation by the Legislature that they mean to give a time, whether long or short, within which bygone
matters of complaint may be brought before justices ... 49

The validity of this analysis has been doubted. In R. v. Ali,50 the Supreme Court of Canada
mentioned the absence of any modern authority in its support and concluded that it would be unwise
to treat Lord Campbell's suggestion as a canon of construction. Clearly, a delay in commencement
cannot be conclusive of legislative intent. However, if such a delay does have the effect of giving
timely and useful notice to those who will be affected, it is hard to see why this factor should not be
taken into account in assessing the fairness of applying new legislation to on-going facts.

Reliance on ordinary meaning

§25.162 Reliance on ordinary meaning. Even though the statute itself is the appropriate starting
point, there are dangers in considering only the text of legislation to resolve temporal application
problems. Generally speaking, it is inappropriate to rebut the presumption against interfering with
vested rights by relying simply on the ordinary meaning of the provision. In the Acme (Village)
School District No. 2296 v. Steele Smith,51 for example, the issue was whether s. 157 of Alberta's
School Act regulating the termination of employment agreements between teachers and school
boards applied to agreements entered before the commencement of the provision. Lamont J. wrote:

Giving to the words employed in section 157 their natural and ordinary meaning, we have a section general in its character, and
susceptible of application to every agreement of engagement between teacher and trustees. Why then should the section be
construed as relating to future agreements only?52

The answer to this question, of course, is that if the rights of the parties under existing agreements
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are judged to be vested rights, the legislature is presumed to respect them. And because this respect
is presumed, it is unnecessary for the legislature to include explicit words of limitation; the
limitation is taken for granted.53 If a presumption against unfair applications is to have any meaning
at all, it cannot be rebutted by the absence of express words limiting the scope of the provision.54

Verb tense

§25.163 Verb tense. Another pitfall to avoid is attaching inappropriate significance to the tense of
the verbs used in legislation. Generally, legislative drafters use the present tense. This is in keeping
with the rule that a statute is always speaking55 and inferences concerning temporal application
should not be drawn from the use of this tense.56 Similarly, inferences concerning temporal
operation should not be drawn from the use of "shall". In the context of legislation, the auxiliary
"shall" has nothing to do with tense; its only function is to indicate that a provision is meant to be
imperative.57

§25.164 On occasion, the present perfect is used to describe a fact situation to which legal
consequences are attached. For example: "where damages have been caused, ... " or "where a
person has registered, ... ". Such descriptions do not ordinarily refer to events occurring before
commencement of the legislation. This point was explained in Re Athlumney,58 where the issue was
whether a provision limiting the interest rate "where a debt has been proved" applied to debts
proved before the provision was enacted. Wright J. wrote:

... [I]s the section so expressed as to be plainly retrospective? No doubt the words "where a debt has been proved under the
principal Act" are capable of such a meaning. But this form of words is often used to refer, not to a past time which preceded the
enactment, but to a time which is made past by anticipation -- a time which will have become a past time only when the event
occurs on which the statute is to operate.59

A provision that applies to facts within a single time frame uses the present tense, which is taken to
refer to facts as they occur from time to time. A provision that applies to facts within different time
frames uses the present tense and other tenses in relation to the present tense. For this purpose, the
present does not refer to the time the legislation is enacted, but rather to the time the legislation is
applied.
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Registration), [1978] B.C.J. No. 596, 91 D.L.R. (3d) 528, at 532 (B.C.S.C.). See also the
comments of the Supreme Court of Canada in R. v. Puskas, [1998] S.C.J. No. 51, [1998] 1
S.C.R. 1207, at paras. 14-15 (S.C.C.).

27 [1992] S.J. No. 432, at 718 (Sask. C.A.).

28 Ibid., at 719. This analysis was approved by the Supreme Court of Canada in Puskas,
[1998] S.C.J. No. 51, [1998] 1 S.C.R. 1207, at para. 14 (S.C.C.).

29 Ibid., at 709.

30 Ibid., at 720-21.

31 [1975] S.C.J. No. 116, [1977] 1 S.C.R. 271, at 282 (S.C.C.). See also CNG Producing
Co. v. Alberta (Provincial Treasurer), [2002] A.J. No. 1108, 2002 ABCA 207, at paras.
35-38 (Alta. C.A.); National Trust Co. v. Larsen, [1989] S.J. No. 424, 61 D.L.R. (4th) 270,
at 288 (Sask. C.A.).

32 [1932] S.C.J. No. 60, [1933] S.C.R. 47 (S.C.C.).

33 [1974] S.C.J. No. 106, [1975] 2 S.C.R. 454 (S.C.C.).

34 See above at §25.97.

35 Dikranian v. Quebec (Attorney General), [2005] S.C.J. No. 75, [2005] 3 S.C.R. 530,
2005 SCC 73, at para. 36 (S.C.C.).

36 Ibid.

37 See National Trust Co. v. Larsen, [1989] S.J. No. 424, 61 D.L.R. (4th) 270, at 279 (Sask.
C.A.).

38 Ibid.

39 Ibid.

40 [2004] M.J. No. 342 (Man. C.A.). See also Mandavia v. Central West Health Care
Institutions Board, [2005] N.J. No. 69 (N.L.C.A.).

41 Ibid., at para. 15.

42 Ibid., at para. 26. See also Baker Petrolite Corp. v. Canwell-Enviro-Industries Ltd.,
[2002] F.C.J. No. 614, [2003] 1 F.C. 49, 2002 FCA 158, at para. 17ff. (F.C.A.).

43 [1989] S.C.J. No. 32, [1989] 1 S.C.R. 880 (S.C.C.).

44 Implied exclusion is explained in Chapter 8, at §8.89ff.

45 Venne v. Quebec (Commission de protection du territoire agricole), [1989] S.C.J. No. 32,
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[1989] 1 S.C.R. 880, at 909 (S.C.C.).

46 See, for example, Re Royal Canadian Mounted Police Act, [1990] F.C.J. No. 1133, 123
N.R. 120, at 138-39 (F.C.A.) (Commission Report and Hansard); Page Estate v. Sachs,
[1993] O.J. No. 269, 99 D.L.R. (4th) 209, at 214-15 (Ont. C.A.) (Commission Report).

47 [1989] S.J. No. 424, 61 D.L.R. (4th) 270, at 278 (Sask. C.A.).

48 Ibid., at 279.

49 (1852), 18 Ad. & E. (N.S.) 343, at 346.

50 [1979] S.C.J. No. 105, [1980] 1 S.C.R. 221, at 59 (S.C.C.).

51 [1932] S.C.J. No. 60, [1933] S.C.R. 47 (S.C.C.).

52 Ibid., at 50.

53 See Martin v. Perrie, [1986] S.C.J. No. 1, [1986], 1 S.C.R. 41 at para. 27 (S.C.C.), where
the Supreme Court of Canada makes the point that if anything requires explicit words, it is the
intention to destroy rights not the intention to respect them.

54 For judgments in which this point appears to have been overlooked, see Canadian Assn. of
Industrial, Mechanical & Allied Workers (Loc. 4) v. B.C. (Director, Employment Standards
Branch), [1993] B.C.J. No. 1476, 103 D.L.R. (4th) 146, at 150, per McEachern C.J.B.C.
(B.C.C.A.); Hackett v. Ginther, [1986] S.J. No. 36, 26 D.L.R. (4th) 106, at 111, per Tallis
J.A. dissenting (Sask. C.A.).

55 See the Interpretation Act, R.S.C. 1985, c. I-21, s. 10. A comparable rule is found in
provincial and territorial Interpretation Acts.

56 See Bowes v. Edmonton (City), [2007] A.J. No. 1500, 2007 ABCA 347, at paras. 153-54
(Alta. C.A.); Canada (Attorney General) v. Lavery, [1991] B.C.J. No. 1, 76 D.L.R. (4th) 97,
at 101 (B.C.C.A.). Compare Matejka Estate (Re), [1984] B.C.J. No. 1645, at para. 14
(B.C.C.A.) and Page Estate v. Sachs, [1993] O.J. No. 269, at para. 9 (Ont. C.A.).

57 See Chapter 4, at §4.79.

58 [1898] 2 Q.B. 547 (Q.B.).

59 Ibid., at 553.
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CHAPTER 25 - TEMPORAL APPLICATION

Survival of Repealed Law

The common law rule

§25.165 The common law rule. At common law, the presumption against retroactivity did not apply
to repeals. The rule governing repeals was stated by Lord Tenterden in Surtees v. Ellison:

... when an Act of Parliament is repealed, it must be considered (except as to transactions past and closed) as if it had never
existed.1

The effect of this rule was to preclude the application of repealed legislation to circumstances and
events occurring prior to repeal. Anything that had not been dealt with definitively before repeal
was effectively abandoned. Persons charged with offences were free to go, and persons entitled to
benefits or privileges lost their entitlement. For obvious reasons, this rule proved unacceptable and
has been displaced by statute.

Statutory survival

§25.166 Statutory survival. Under the Interpretation Acts of all Canadian jurisdictions, provision is
made for the continued application of repealed legislation to facts occurring prior to repeal. At the
federal level, s. 43 provides:

43. Where an enactment is repealed in whole or in part, the repeal does not

...

(c) affect any right, privilege, obligation or liability acquired, accrued, accruing or incurred under the enactment
so repealed,

(d) affect any offence committed against or contravention of the provisions of the enactment so repealed, or any
punishment, penalty or forfeiture incurred under the enactment so repealed, or

(e) affect any investigation, legal proceeding or remedy in respect of any right, privilege, obligation or liability
referred to in paragraph (c) or in respect of any punishment, penalty or forfeiture referred to in paragraph (d),

and an investigation, legal proceeding or remedy as described in paragraph (e) may be instituted, continued or
enforced, and the punishment, penalty or forfeiture may be imposed as if the enactment had not been so
repealed.2
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In other words, the repeal of an enactment does not destroy any right, privilege, obligation, or
liability arising under the repealed enactment, nor does it obliterate any contravention of the
repealed law. Investigations and proceedings relating to pre-repeal events may be begun and
continued under the old enactment despite its repeal. And the remedies and punishments provided
for under the old enactment still apply as if the repeal had not occurred. In short, the repealed law
continues to apply to pre-repeal facts for most purposes as if it were still good law.

§25.167 These general statutory rules may be supplemented or displaced by specific transitional
rules set out in the repealing legislation. For example, s. 52 of Ontario's Succession Law Reform
Act, 1977 provided for the continued application of the repealed Wills Act to the wills of persons
dying before a certain date:

52. The enactments repealed or amended by sections 50 and 51 continue in force as if unrepealed or unamended in respect of a
death occurring before the 31st day of March, 1978.3

To the extent repealed legislation continues to apply, the application of any new legislation is
restricted. In this case, the new legislation was restricted to the wills of persons dying after the
March 31 cut-off date.

§25.168 Unlike the retroactive application of legislation, the survival of legislation is an attempt to
achieve coincidence between the time frame in which legislation operates and the time frame to
which it is applied. In the case of retroactivity, legislation is applied after it begins to operate to
facts that occurred before it was binding law. In the case of survival, legislation is applied after it
has ceased to operate to facts that occurred while it was binding law.

Survival of offences

§25.169 Survival of offences. The survival of legislation is strikingly illustrated in the judgment of
the House of Lords in R. v. West London Stipendiary Magistrate.4 In that case the accused was
charged with loitering, contrary to s. 4 of the Vagrancy Act 1824. The loitering complained of
occurred in June of 1981. The accused was charged on June 30 and came to trial in November of
that year. Meanwhile, in July of 1981 the Vagrancy Act 1824 was repealed. The accused argued that
he should not be convicted under an Act that was no longer good law, especially one so archaic and
vague.

§25.170 Although sympathetic, the House of Lords could see no way around the Interpretation Act,
which contained a section similar to s. 43. It pointed out that in its Act to repeal the Vagrancy Act
the legislature could have included a transitional provision making the repeal applicable to pending
cases. In the absence of such a provision, or some other adequate expression of intent, the repealed
legislation survived and continued to govern conduct occurring prior to its repeal.

Survival of benefits
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§25.171 Survival of benefits. The survival provisions of the Interpretation Act preserve benefits as
well as offences. In Esso Resources Canada Ltd. v. Canada (Minister of National Revenue),5 for
example, s. 43 of the federal Interpretation Act was relied on to preserve entitlement to a refund
under the Excise Tax Act. That Act imposed a tax on natural gas on its receipt by a processor but
created an exemption for gas that met a certain description and was used for a designated purpose.
Paragraph 68(1)(g) provided that processors who paid tax in respect of exempted gas were entitled
to a refund. In 1985, the exemption and refund provisions were repealed, after Esso had received
gas within the description, paid the tax, and used it for the designated purpose, but before it had
applied to the Minister for a refund. Stone J.A. wrote:

In this case that gas was purchased and was in fact used for an exempt purpose well before the repealing legislation was enacted.
Upon such use being made of the gas, in my view, a right arose in favour of the respondent to a refund of the amounts paid in
respect of these particular natural gas liquids. That right had "accrued" or was "accruing" at the time the repealing legislation was
enacted.

...

[Section 43(e) of the Interpretation Act] appears to preserve from extinguish-ment "any ... remedy in respect of any right ...
referred to in paragraph (c)".

The "remedy" here is to be found in the refund provisions of s. 68(1)(g). Accordingly, the repeal of that paragraph did not affect
the remedy in respect of the accrued or accruing right to a refund.6

Under s. 43(c) of the Interpretation Act, the exemption provision continued to apply to facts
occurring before repeal, while under s. 43(e) the means of securing the exemption remained
available to the claimant.

Repeal and replacement

§25.172 Repeal and replacement. The impact of s. 43 is modified somewhat by s. 44, which deals
with the repeal and replacement of existing legislation. Section 44 provides for the continuation of
appointments and regulations made under the repealed legislation, and for the continued use of
records and forms, for the immediate application of procedures established in the new legislation
and for the following:

Where an enactment ... is repealed and another enactment ... is substituted therefore,

...

(e) when any punishment, penalty or forfeiture is reduced or mitigated by the new enactment, the punishment, penalty or forfeiture
if imposed or adjudged after the repeal shall be reduced or mitigated accordingly.

This provision is in keeping with s. 11(g) of the Charter. In R. v. Dunn,7 the Supreme Court of
Canada held that an accused was entitled to the benefit of the lesser punishment even though the
new enactment had not come into force until after the accused was convicted at trial and while his
appeal against sentence was pending. In the view of the majority, the punishment was not
"adjudged" until the appeals of the accused were exhausted.
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Relation of survival provisions to common law presumptions

§25.173 Relation of survival provisions to common law presumptions. The survival provisions of
the Interpretation Act provide for the continued application of repealed legislation to past situations.
Depending on how they are interpreted, they may also provide for the continued application of
repealed legislation to on-going situations. In the context of amendment, this ensures that there are
no gaps between the repealed law and the new law that replaces it. It also means that in certain
circumstances the application of the new law is restricted.

§25.174 There is an obvious relationship between the circumstances in which survival is permitted
under an Interpretation Act and the common law presumption against interference with vested
rights. In the federal Act, s. 43(c) provides that repeal does not affect rights or privileges "acquired,
accrued or accruing" under the repealed legislation. Under the common law presumption, vested
rights are protected from interference by new legislation. These protections are mirror images of
each other and should be interpreted together.8

§25.175 However, in attempting to determine what is a vested right or, more generally, when a
situation should be sheltered from the immediate application of new law, the courts derive little
assistance from either the vague common law presumptions or the archaic language of the
Interpretation Acts. What is needed, whether the analysis takes place in the context of the Act or the
common law, is an appreciation of the reasons why it is sometimes appropriate to delay the
application of new legislation and continue the application of repealed law. In other words, the
purpose(s) of the rule must be identified. This entails a balancing of the purposes that the new rule
is designed to promote against the principles and values underlying the presumption against
interference with vested rights.

Footnote(s)

1 (1829), 9 B. & C. 750, 109 E.R. 278, at 279 (K.B.).

2 R.S.C. 1985, c. I-21, s. 43. See also R.S.A. 2000, c. I-8, s. 35; R.S.B.C. 1996, c. 238, s. 35;
C.C.S.M. c. I80, s. 46(1); R.S.N.B. 1973, c. I-13, s. 8 [am. S.N.B. 1982, c. 33; s. 21; R.S.N.L.
1990, c. I-19, s. 29; R.S.N.S. 1989, c. 235, s. 23; S.O. 2006, c. 21, s. 51(1)(b)-(d); R.S.P.E.I.
1988, c. I-8, s. 32; R.S.Q. c. I-16, s. 12; S.S. 1995, c. I-11.2, s. 34; R.S.N.W.T. 1988, c. I-8, s.
35; R.S.N.W.T. (Nu) 1988, c. I-8, s. 35; R.S.Y. 2002, c. 125, s. 23.

3 S.O. 1977, c. 40.

4 [1982] 3 W.L.R. 289 (H.L.).

5 [1990] F.C.J. No. 340, 109 N.R. 272 (F.C.A.).

6 Esso Resources Canada Ltd. v. Canada (Minister of National Revenue), [1990] F.C.J. No.
340, 109 N.R. 272, at 275-76 (F.C.A.).

Page 4



7 R. v. Dunn, [1995] S.C.J. No. 5, [1995] 1 S.C.R. 226 (S.C.C.). See also R. v. R.A.R.,
[2000] S.C.J. No. 9, [2000] 1 S.C.R. 163 (S.C.C.).

8 Of course, the common law presumption is broader in that it applies to rights arising under
the common law as well as under legislation.
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OPERATION OF THE STATUTE 105

ute. An addition to a statute must be interpreted not only in the light

of the section to which it is added, but also with reference to the

statute as a whole.

Integration of the amendment within the original enactment

justifies another rule: repeal of a statute necessarily implies repeal of

all its amendments.22

Sometimes, however, the interpreter must separate the amend-

ing enactment from its immediate legislative environment, and

establish its meaning independently of contextual indications. The

drafter prepares an enactment as a coherent whole, and it should be

presumed that the legislature has maintained this coherence. Never-

theless, Parliament occasionally falls short of such an objective: it

happens that a word, an expression or a section is added to a statute

without the required adjustments elsewhere. Under such circum-

stances, the courts do not hesitate to ignore parts of the context in

construing an amending enactment.23

Generally, amending the legislative text results in a modifica-

tion of the legal rule which the text expresses. It is rare for the modifi-

cation to be simply formal, leaving the rule unchanged. When the rule

is modified, the amendment is analysed, in transitional law, as hav-

ing deleted the rule which corresponds to the old text while adding

the rule which corresponds to the new. When analysing the temporal

application of the amendment, therefore, one must pay heed to the

effects of the deletion of the old rule as well as to those of the addition

of the new one.24

Paragraph 3: Repeal, Substitution and Expiration of a

Legislative Text

For each legislated rule, it is necessary to distinguish between

the "period of observation", i.e. the period during which it is in effect,

22. Lancaster Board of Assessors v. City of St. John, [1954] 4 D.L.R. 501 (N.B.C.A.);
R. v. Blake (1978), 39 C.C.C. (2d) 138 (P.E.I.C.A.). Interpretation Act, R.S.C.

1985, ch. 1-21, s. 40(2).
23. Gravel v. City of St. Leonard, [1978] 1 S.C.R. 660. A "lapse in drafting cannot,

however, nullify the intention of the legislature". Per Pigeon J., p. 666. See also

Re MacKenzie and Commissioner of Teachers' Pensions, (1992) 94 D.L.R. (4th)

532 (B.C.C.A.).
24. On the importance in transitional law of drawing a distinction between the sup-

pression of old rules and the creation of new ones, see infra pages 138 ff.
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and the "period of application", i.e. the period to which it is applicable.

After reviewing this distinction, the major methods of extinction of

statutes, namely repeal, substitution and expiration, will be disc-

ussed..

Subparagraph 1: Period of observation and period of
application of legal rules

The legal rule contained in a text has binding force from the

commencement date of the text until either the legislature revokes it

by repeal or replacement or until its date of expiration .26 This period

— during which the rules contained in the text must be observed by all

who are subject to it — is the rule's "period of observation".

However, a rule contained in a statute can have effect both

before and after its normal period of observation: its "period of appli-

cation" may begin before its period of observation (the phenomenon of

retroactivity) or continue after the period of observation (the phe-

nomenon of survival).26 In some cases, a statute may remain inappli-

cable throughout the entire period during which it is binding. For

example, a legislative enactment might provide that certain provi-

sions, although fully in force, have effect only after the occurrence of

certain events.27 Not infrequently, a statute that has been neither

expired nor repealed ceases to have effect. This occurs, for example,

when the purpose of the statute's enactment has been fulfilled28 or

when it has been declared unconstitutional by the Supreme Court.29

Hence, it is essential to distinguish between the binding force of

a legal rule and its applicability. As a general rule, when a statute

coming into force conflicts with an earlier statute, the second statute

overrides the first, with those parts of the earlier statute that are in

25. Subsection 2(2) of the federal Interpretation Act, R.S.C., 1985, ch. 1-21 estab-

lishes the equivalence of repeal and extinction by expiration or other means.
26. Retroactivity and survival are discussed infra, pp. 131 ff.
27. The Emergencies Act, R.S.C. 1985, ch. 22 (4th supp.), contains provisions that

only have effect by proclamation by the Governor in council that "a public wel-

fare emergency exists and necessitates the taking of special temporary mea-

sures for dealing with the emergency" (s. 6).
28. For example, "back to work" legislation: An Act respecting health services in cer-

tain establishments, S.Q. 1976, c. 29.
29. It would be presumptuous to attempt to deal here with the delicate question of

the effect of a judgment declaring a statute unconstitutional or quashing a regu-

lation. For the effect of a decision of unconstitutionality, see especially Canada

(Attorney General) v. Hislop , [2007] 1 S.C.R. 429, 2007 SCC 10.
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conflict ceasing to have effect. By tradition the earlier statute is con-

sidered to be "implicitly repealed", but the use of the term "repealed"

is debatable: although evocative, it may be misleading with respect to

the phenoMenon it is intended to describe.30

Repealing a statute not only erases the text, but also expunges

the statute altogether. In contrast, legislation that contradicts an

earlier statute without repealing it merely renders the rules con-

tained in the first enactment inapplicable, or without effect, to the

extent of the conflict. The text of the prior statute itself survives and,

theoretically at least, the legal rule contained therein may be revived

if the second statute is eliminated.31

The concepts of "paramountcy" and "inapplicability" are better

suited to describing the effects of a conflict between enactments than

that of repeal. Repeal attacks the text of a statute and is erga omnes

and, necessarily, absolute: either an enactment is repealed or it is

not. On the other hand, when a statute becomes inoperative, the text

itself remains, and the suspension of its rules may apply to specific

persons, events or territories only. In other words, the rule becomes

inapplicable only to the extent of its conflict with the rules of the

overriding statute.

In light of the preceding, the term "repeal" is best reserved for

the explicit elimination of the text of a statute by a legislature. When

a legal rule is merely deprived of its effect by the adoption of an over-

riding rule, it should be characterized as inoperative, not implicitly

abrogated. The identification and resolution of conflicting rules will

be discussed in the chapter on the systematic method of interpreta-

tion.32

The distinction between a repealed legislative text and an

enactment whose rules have become inoperative is not simply of theo-

retical interest. The interpretation acts contain several rules con-

cerning the effect of repeal. But are these directives applicable to

enactments whose rules have been rendered inoperative?

In federal law, the answer appears straightforward: a statute

which has ceased to have effect is deemed, for the purposes of the

30. Hansen J. in Mirfin v. Attwood (1869), L.R. 4 Q.S. 333, 340.

31. Re D. Moore Co., [1928] 1 D.L.R. 383 (Ont. C.A.), 393-394 (Middleton J.).

32. Infra, pp. 374 ff.
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Interpretation Act (s. 2(2)), to have been repealed. All provisions of the

federal interpretation act dealing with repeal ought therefore to

apply to statutes which have become inoperative following enact-

ment of conflicting legislation.

Quebec's interpretation act has no analogous provision, and this

somewhat complicates the question. Can an individual be charged

with an offence if the legal rule upon which the charge is based has

since become inoperative, although the text itself has not been for-

mally repealed? In this case, and even in the absence of explicit

repeal, Section 12 of the Interpretation Act could apply, given its

object and the custom of qualifying inoperative statutes as implicitly

repealed.33 Yet Section 9 of the same act seems to apply only to cases

of explicit repeal: "When a legislative enactment which repeals

another is itself repealed, the legislative enactment first repealed

does not come again into force, unless the Legislature expresses such

intention.." Explicit repeal of an overriding statute should in theory

reinstate any rules rendered inoperative by it. Once the conflict

between statutes has disappeared, earlier legal rules regain their full

effect.

A legislative enactment may cease producing effects in a variety

of ways. But desuetude alone is insufficient to deprive statutes of

their binding force.34 Maxwell reports that a statute dictating the col-

our and material of nightcaps to be worn in bed by clergy of the

Church of England was still in force in 1966.35

In Canada, general revision provides an opportunity to repeal

such anachronisms. But an enactment which is excluded from revi-

sion and which has not been repealed will continue in force indefi-

nitely.36

33. See, nevertheless: R. v. Stanley, [1925] 1 W.W.R. 33 (Alta. S.C.).

34. R. v. Ruddick, [1928] 3 D.L.R. 208 (Ont. S.C.), 213 (Wright J.).

35. Peter St. John Langan, Maxwell On The Interpretation of Statutes, 12th ed.,

London: Sweet & Maxwell, 1969, p. 16.
36. Section 10 of Quebec's first Interpretation Act, (1868) 31 Vict., c. 7, is an excel-

lent example of a little-known provision remaining in force over a lengthy

period. Passed over in successive consolidations of the Quebec statutes, it

remained in force until 1986 when it was repealed by a statute whose purpose

was in effect to remove provisions of this type: An Act to repeal Acts and statu-

tory provisions omitted upon the revision of statutes in 1888, 1909, 1925, 1941

and 1964, S.Q. 1985, c. 37, s. 1. See however Robin v. College de St-Boniface

(1985), 15 D.L.R. (4th) 198 (Man. C.A.).
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A statute only ceases to be binding when its text expires or is

repealed or replaced.37

Subparagraph 2: Repeal of a Legislative Text

The power to adopt a legislative or regulatory provision also

includes the power to repeal or revoke it.38

While it is normally the case that the repeal of a text entails the

deletion of the rule which it expresses, repeal does not necessarily

express legislative intent to delete a rule. Such is the case, notably,

with the repeal of prior texts during legislative revision: such a repeal

does not imply deletion of the rule, which in fact continues to exist

and is now expressed in the new text.

The repealed statute ceases to have effect from the moment the

repealing statute is commenced and starts producing effects: there is

no legislative vacuum between the old and the new enactments.39

Rules as to the effect of repeal are formulated by common law,

the interpretation acts and special provisions of repealing statutes.

1. Effect of repeal at common law

At common law, the effect ofrepeal of a statute is "to obliterate it

as completely from the records of Parliament as if it had never

passed":40

. . . when an Act of Parliament is repealed, it must be considered (except

as to transactions past and closed) as if it had never existed.41

Specifically, repeal at common law entails the following conse-

quences:

37. In fact, sections 5 and 6 of the Quebec Interpretation Act do refer to reserve pow-

ers and the power of disallowance, but these powers are so obsolete that consid-

eration of their effects is unnecessary.

38. InterpretationAct, R.S.Q., c. 1-16, s. 11; InterpretationAct, R.S.C. 1985, ch. 1-21,

ss. 31(4) and 42(1); Re Certain Statutes of the Province of Manitoba Relating to

Education (1894), 22 S.C.R. 577.
39. Wright and Corson and Canadian Raybestos Co. v. Brake Service Ltd., [1926]

S.C.R. 434; Marcil v. Cite de Montreal (1893), 3 Que. S.C. 346; Interpretation

Act, R.S.Q., c. 1-16, s. 8.
40. Kay v. Goodwin (1830), 6 Bing. 576; 582 (Tindal J.), 130 E.R. 1403, .1405.

41. Surtees v. Ellison (1829), 9 B. & C. 750, 752 (Lord Tenterden), 109 E.R. 278, 279.
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Because the repealed statute no longer has effect, institutions

created within its purview cease to exist. Corporations disap-

pear,42 appointments are abolished, and regulations adopted

under the authority of the statute are likewise repealed;43

ii) The repealing of the statute is deemed not to affect vested

rights; 44

iii) Offences committed prior to the repeal cannot give rise to legal

proceedings, and proceedings already undertaken must be

stayed;45

iv) Legal rules previously repealed by the statute are revived,

because the repealed statute is deemed to have never existed.

2. Effect of repeal according to the interpretation acts

The interpretation acts confirm or modify some common law

rules on repeal, and say nothing about others.46

i) They are silent as to the effect of repeal on institutions and regu-

lations. Therefore common law rules continue to apply, because

they are compatible with the interpretation acts (Quebec, s. 38,

federal, s. 3(3)).

ii) They confirm the common law protection of vested rights (Que-

bec, s. 12, federal s. 43c)). It has even been suggested that the

federal interpretation act broadens the rule to include not only

"acquired" rights but also "accruing" rights.47

iii) They set aside the common law rule relating to offences, and

permit prosecution of offences committed prior to repea1.48

42. Regie des alcools du Quebec v. Dandurand, [1972] Que. C.A. 420.

43. Dupuy v Dery , [1981] Que. S.C. 516; Watson v. Winch, [1916] 1 K.B. 688; Cite de

Montreal v. Royal Insurance Co. (1906), 15 Que. K.B. 574, affirming (1906), 29

Que. S.C. 161; Motor Car Supply Co. of Canada v. A.-G. of Alberta, [1938] 4

D.L.R. 489 (Alta. S.C.); Blakey & Co. v. The King, [1935] Ex. C.R. 223.

44. Vested or acquired rights are discussed infra, pp. 156 ff.

45. R. v. McKenzie (1820), Russ & Ry. 429, 168 E.R. 881.

46. Interpretation Act, R.S.Q., c. 1-16, ss. 5, 9 and 12; Interpretation Act, R.S.C.

1985, ch. 1-21, s. 43.
47. Infra, p. 175.
48. In this way the interpretation acts avoid a retroactive effect being given to

repeal by the a posteriori suppression of penal liability incurred prior to repeal.

See infra, pp. 148 ff.
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iv) They set aside the rule by which the repeal of a repealing enact-

ment revives the prior law (Quebec, s. 9, federal, s. 43a)). The

federal act is somewhat broader than the Quebec one, prevent-

ing the revival of both statute and common law.49 In contrast,

the Quebec act only prevents the revival of statute law only,50

thus allowing a return to common law rules unless the legisla-

ture has indicated, either implicitly or explicitly, that this is not

to take place.

3. Special provisions for repeal

Although, in the interests of clarity, special provisions relating

to repeal have been reserved for last, they are in fact the first element

to be looked at in assessing the effect of repeal. Just as the interpreta-

tion acts create exceptions to common law, special provisions in

repealing legislation can set aside common law, sometimes with

extravagant consequences.51

Transitional provisions — special provisions defining the effect

of repeal — may also clarify the application of the general law in spe-

cific circumstances. In particular, because acquired or vested rights

are, as we shall see, nebulous concepts, legislatures may take special

care to define their scope

Subparagraph 3: Substitution of a Legislative Text

Legislatures may substitute one text for another, by introduc-

ing a new enactment, on the same subject, at the same time as it

revokes a previous one. From a formal perspective, substitution is

viewed as the repeal of the earlier text and the enactment of a new

one. From a substantive perspective, substitution is generally viewed

as the amendment of the former law, as opposed to pure and simple

deletion.

49. R. v. Camp (1978), 79 D.L.R. (3d) 462 (Ont. C.A.); R. v. Firkins (1978), 80 D.L.R.

(3d) 63 (B.C.C.A.); Schiell v. Coach House Hotel Ltd. (1982), 136 D.L.R. (3d) 470

(B.C.C.A.). It was held that this rule also applies when an enactment is declared

invalid: the enactment that was repealed by the invalid enactment does not

revive: Montreal General Hospital v. Ville de Montreal, J.E. 82-911 (Que. S.C.).

This view is contrary to what was stated by the. Supreme Court of Canada, in

obiter, in Re Manitoba Language Rights, [1985] 1 S.C.R. 721, 747.

50. Montreal Parquetry Floors Ltd. v. Comite conjoint des métiers de la construction

de Montreal, [1956] Que. Q.B. 142.

51. The interpretation acts apply only in the absence of contrary provisions (Inter-

pretation Act, R.S.Q., c. 1-16, s. 1; Interpretation Act, R.S.C. 1985, ch. 1-21, s.

3(1)).



170 INTERPRETATION OF LEGISLATION

changes in favour of the citizen, the chances are that the courts will
rule in favour of immediate application of the new statute.280

iii) Criteria for the recognition of vested rights

Deciding whether a new statute should be immediately applied
is, as judges themselves have noted, a difficult task. To help litigants
distinguish between genuinely vested rights and simple expecta-
tions, the courts have enunciated a number of criteria, two of which
are particularly important. Firstly, the courts require litigants to
establish that their legal situation is specific and concrete, rather
than general and abstract. Secondly, litigants must demonstrate that
this situation existed at the time of the new statute's commence-
ment .281

• A specific and concrete legal situation

An individual cannot claim vested rights if unable to prove they
are placed in a specific and concrete legal situation. The mere avail-
ability of a statute does not create a vested right.

Take, for example, the owner of a plot of land who hopes one day
to construct a 20-storey building. This plan could be realized if cer-
tain administrative steps that would convert this abstract right into a
concrete one were undertaken. But if, before any material steps have

been taken to exercise this theoretical right, the zoning bylaw is
amended to render construction of the building impossible, the owner

of the plot cannot plead the existence of vested rights. Mere owner-
ship of the land, for this owner as for all other landowners in the same
zone, is not a sufficient basis for vested rights.282 If this were not true,
laws could never be changed.

280. Maintenance of vested rights is a liberal principle based on the desire to protect
subjects of the law against prejudicial changes to it. When legislation is

amended in a way favourable to the citizen, it would be inappropriate to deny the
benefit of the more favourable enactment. Some decisions are undoubtedly
founded on the unwritten principle that the Administration cannot, by invoking
the doctrine of vested rights, deprive a person of the benefit of a new statute. See:
Board of Trustees of the Acme Village School District v. Steele-Smith, [1933]
S.C.R. 47; Bellechasse Hospital Corporation v. Pilotte, [1975] 2 S.C.R. 454; A.-G.
of Quebec v. Tribunal de l'expropriation, [1986] 1 S.C.R. 732.

281. The method of analysis suggested here was adopted by the Supreme Court in
Dikranian v. Quebec (Attorney General), [2005] 3 S.C.R. 530, par. 37 ff., and by
the Saskatchewan Court of Appeal in Re Scott and College of Physicians and
Surgeons of Saskatchewan, (1993) 95 D.L.R. (4th) 706 (Sask. C.A.).

282. Canadian Petrofina Ltd. v. Martin and City of St-Lambert, [1959] S.C.R. 453,
458 (Fauteux J.); Santilli v. City of Montreal, [1977] 1 S.C.R. 334.
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The leading case on the requirement of a specific and concrete

legal situation is the Privy Council's decision inAbbott v. Minister for

Lands.283 When Abbott purchased parcels of Crown land, the law

gave him the right to acquire adjacent lots, subject to certain condi-

tions, without any residence requirement. Before he had exercised

the option, the statute was repealed. The repealing act provided for

the preservation of "rights accrued". Some years later, Abbott

attempted to exercise his option to buy the neighbouring lots. Was

this option one of the "rights accrued" explicitly provided for in the

repealing statute?

The Privy Council answered in the negative. In the Lord High

Chancellor's words:

It has been very common in the case of repealing statutes to save all

rights accrued. If it were held that the effect of this was to leave it open

to any one who could have taken advantage of any of the repealed

enactments still to take advantage of them, the result would be very

far-reaching.

It maybe, as Windeyer J. observes, that the power to take advantage of

an enactment may without impropriety be termed a 'right.' But the

question is whether it is a 'right accrued' within the meaning of the

enactment which has to be construed.

Their Lordships think not, and they are confirmed in this opinion by

the fact that the words relied on are found in conjunction with the

words 'obligations incurred or imposed.' They think that the mere right

(assuming it to be properly so called) existing in the members of the

community or any class of them to take advantage of an enactment,

without any act done by an individual towards availing himself of that

right, cannot properly be deemed a 'right accrued' within the meaning

of the enactment.284

The Abbott case was applied by the Supreme Court of Canada in

Minister ofNational Revenue v .Molson,285 Gustayson Drilling (1964)

Ltd. v. Minister of National Revenue286 and Attorney-General of Que-

bec v. Expropriation Tribunal .287

283. Abbott v. Minister for Lands, [1895] A.C. 425.

284. Ibid., 431.
285. Minister of National Revenue v. Molson, [1938] S.C.R. 213, 230-231.

286. Gustayson Drilling (1964) Ltd. v. Minister of National Revenue, [1977] 1 S.C.R.

271.
287. A.G. (Que.) v. Expropriation Tribunal, [1986] 1 S.C.R. 732.
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In Gustayson Drilling, the Court decided that the right to cer-

tain tax deductions was not "vested" with respect to subsequent fiscal

years. According to Justice Dickson:

No one has a vested right to continuance of the law as it stood in the
past; in tax law it is imperative that legislation conform to changing
social needs and government policy. A taxpayer may plan his financial
affairs in reliance on the tax laws remaining the same; he takes the risk
that the legislation may be changed.

The mere right existing in the members of the community or any class
of them at the date of the repeal of a statute to take advantage of the
repealed statute is not a right accrued.288

In other words, "the right must be acquired by a specific individ-

ual, and not the public in general".289 Similarly, in Starey v. Graham,

it was held that exercise of the mere possibility of practising an

unregulated profession gave no vested right to exercise the profes-

sion.290 Because the "right" to practise a non-prohibited activity

belongs to everyone, the judge held that the situation of someone who

actually engaged in that activity was not sufficiently specific to jus-

tify recognition of a vested right.

But it is not enough to establish the existence of a specific right;

it is also necessary that it be acquired, that is, that it has sufficient

legal existence.

• A sufficiently constituted legal situation

In determining the existence of vested rights, the courts require

not only that they be specific and concrete, but also that they are

sufficiently individualized and materialized to justify judicial protec-

tion.

At what moment does this take place? This is a delicate ques-

tion, and often little more than a guess can suggest where the judge

288. Ibid.
289. Commander Nickel Copper Mines Ltd. v. Zulapa Mining Corp., [1975] Que. C.A.

390, 392 (Rinfret J.) [translation].
290. Starey v. Graham, [1899] 1 Q.B.D. 406. Similarly: University Health Network v.

Ontario (Minister of Finance), (2001) 208 D.L.R. (4th) 459 (Ont. C.A.); Rhys-

Jones v. Rhys-Jones, (2000) 186 D.L.R. (4th) 108 (Ont.C.A.).
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will draw the line between vested rights and simple expectations.291

"The distinction between what is and what is not 'a right' must often

be one of great fineness."292

Some cases are not particularly complicated, because the legal

situation is crystallized instantly. The hopes or expectations of a per-

son's heirs generally become rights the instant they die.293 Rights

and obligations resulting from a contract are created at the same time

as the contract itself.294 A fault or tort instantaneously gives birth to

the right to compensation.295 Any proceedings that ensue serve only

to realize the debt, not to create rights, nor confer upon them "vested"

status .296

Other rights may be created only by administrative or judicial

intervention. On several occasions the courts have ruled that the

right to file claims against compensation funds for the victims of

automobile accidents is acquired at the time of the decision against

the wrongdoer and not at the time of the accident.297 If the law is

amended between the date of the accident and that of a judgment of

civil liability, the claim against the fund will be governed by the new

statute.298

Often the statute requires that the individual apply to an

administrative body in order to create or exercise their rights. Three

steps are involved: application, study by the body, and decision.

291. "It is not an easy task to determine when sufficient has been done in a particular

case to change abstract or potential rights into acquired rights. . .", Re Owners

Strata Plan VR 29 (1979), 91 D.L.R. (3d) 528 (B.C.S.C.), 534 (Trainor J.).

292. Per Lord Evershed, Free Lanka Insurance Co. v. Ranasinghe, [1964] A.C. 541
,

552.
293. Marchand v. Duval, [1973] Que. C.A. 635.

294. Dikranian v. Quebec (Attorney General), [2005] 3 S.C.R. 530; Township o
f

Nepean v. Leikin (1971), 16 D.L.R. (3d) 113 (Ont. C.A.). A contractual right is

generally considered to be a vested right: see Location Triathlon Inc. v. Boucher-

Forget, [1994] R.J.Q. 1666 (C.S.).

295. Holomis v. Dubuc (1975), 56 D.L.R. (3d) 351 (B.C.S.C.); Ishida v. Itterman,

[1975] 2 W.W.R. 142 (B.C.S.C.).

296. McMeekin v. Calder (1978), 84 D.L.R. (3d) 327 (Alta. S.C.).

297. Nadeau v. Cook and Superintendent of Insurance, [1948] 2 D.L.R. 783 (Alta
.

S.C.); Re Mercier and Mercier v. McCammon, [1953] 4 D.L.R. 498 (Ont. H.C.);

Provincial Secretary Treasurer v. Hastie, [1955] 3 D.L.R. 371 (N.B.C.A.).

298. Cross v. Butler & Sawyer, [1955] 2 D.L.R. 611 (N.S.S.C.); A.-G. of Canada v.

Murray (1968), 70 D.L.R. (2d) 52 (N.S.S.C.); Canadian Pacific Ltd. v. Public

Trustee (1973), 32 D.L.R. (3d) 122 (Alta. S.C.), affirmed (1974) 43 D.L.R. (3d) 318

(Alta. C.A.). For the contrary view, Curran & Curran v. Wood, [1954] 1 D.L.R.

462 (Ont. H.C.).
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Although generalizations are hazardous, it seems that problems will
arise only if the statute is amended during the process of study by the
body. As long as the application has not been made, the individual
has no more than an expectation, and this can be swept away by legis-

lative amendment. On the other hand, if the administrative body has
rendered its final decision, the courts will generally hold that the
right in question has been fully constituted and is not affected by a
new statute.

What happens if the law is amended while an application is
being studied? For example does a simple application (for a permit,
licence, visa, patent, enquiry, etc.) give the individual a sufficiently

concretized right, and thus enable him to proceed according to the
legal rules existing at the time of the application?

It appears to be accepted that a distinction should be made
between study for the purposes of recognizing a right and study for
the purposes of creating a right. This distinction played a crucial role

in the Privy Council decision of Director of Public Works v. Ho Po

ScIng.299 Were the steps undertaken by a landlord to obtain an evic-

tion order against tenants of a building scheduled to undergo urban

renewal sufficient to constitute a vested right? Because the decision

to grant or refuse the order was administrative rather than quasi-
judicial, and could therefore be based on policy considerations, the
procedure served to create a right, and not simply to recognize one
that already existed.

The Privy Council was asked to interpret an enactment similar

to section 43 of the federal Interpretation Act, which provides that

repeal is deemed not to affect an enquiry relating to a right accrued

under the repealed act.

Lord Morris distinguished between a procedure serving to
declare rights and one creating them:

It may be, therefore, that under some repealed enactment a right has

been given but that in respect of it some investigation or legal proceed-

ing is necessary. The right is then unaffected and preserved. It will be

preserved even if a process of quantification is necessary. But there is a

manifest distinction between an investigation in respect of a right and

an investigation which is to decide whether some right should or should

299. Director of Public Works v. Ho Po Sang, [1961] A.C. 901.
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not be given. Upon repeal, the former is preserved by the Interpretation

Act. The latter is not. 300

However, it has been held that even if rights are created by pro-

cedure, the applicant may have acquired the right to a decision,

although not necessarily a favourable one.301

There is some doubt about the applicability ofHo Po Sang to fed-

eral law, because of the wording of section 43(c) of the federal Inter-

pretation Act. The text refers to any "right, privilege, obligation or

liability acquired, accrued, accruing or incurred under the enactment

so repealed". Quebec's Act only protects "acquired rights", but the fed-

eral statute goes further and covers those that are "accruing" at the

time of repeal. This distinction has been made on several occa-

sions,302 and could justify a relatively more liberal interpretation of

vested rights where federal statutes are concerned. However, in R. v

Puskas, the Supreme Court supported the position that regardless of

the wording of the federal Interpretation Act, a right only becomes

vested once all of the preliminary conditions are met, and that it

remains subject to legislative change if, at that moment, it was sim-

ply accruing.303

Ho Po Sang can also be set aside in Quebec law by invoking sec-

tion 12 of the Interpretation Act, which provides that "proceedings

instituted" may be continued despite repeal of a statute. As section 12

does not specify the type of proceedings, it can be argued that even

proceedings serving to create rather than simply recognize a right

ought to be continued even after repeal. On the other hand, the term

300. Ibid., 922.
301. Re Falconbridge Nickel Mines Ltd. (1981), 121 D.L.R. (3d) 403 (Ont. C.A.),

reversing (1980), 100 D.L.R. (3d) 570 (Ont. H. C.); Ford v. National Parole Board,

[1977] 1 F.C. 359 (T.D.). A Quebec decision states that a procedure which culmi-

nates in the creation of rights (a collective agreement made by decree) must be

completed before the repeal of the statute which governs it: Saumure v. Building

Materials Joint Committee, [1943] Que. K.B. 426.

302. In Re Kleifges, [1978] 1 F.C. 734, 738 (Walsh J.); Re Owners Strata Plan VR 29

(1979), 91 D.L.R. (3d) 528 (B.C.S.C.), 532 (Trainor J.); Ford v. National Parole

Board, [1977] 1 C.F., p. 359, 364 (Walsh J.); Re Rai (1980), 106 D.L.R. (3d) 718

(Ont. C.A.), 724 (Weatherston J.).

303. R. v. Puskas, [1998] 1 S.C.R. 1207, p. 1216, per Lamer C.J.: "something can only

be said to be 'accruing' if its eventual accrual is certain, and not conditional on

future events. . . In other words, a right cannot accrue, be acquired, or be accru-

ing until all conditions precedent to the exercise of the right have been fulfilled."

To the same effect, see Hutchins v. National Parole Board, (1994) 156 N.R. 205

(F. C.A. ).
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"instituted" refers to civil or penal proceedings undertaken against
another party, but does not refer to an administrative procedure serv-
ing to create a right, as strictly speaking, the latter is considered to be
exercised against the administrative agency.

Setting aside the problem of administrative proceedings that
create rights, does the simple filling out of an application (for a per-
mit, a licence, etc.) suffice to crystallize an individual's rights? There
is no general answer to this question. In some cases, applications
have been held to be sufficient, in others they have not; it is difficult to
find a logical basis for the distinctions made in the case law.

In municipal law, a request for a demolition permit304 and pro-
ceedings to join two apartments in co-ownership305 were held suffi-
cient to concretize the judicial situation and confer vested rights,
thereby justifying survival of the earlier statute. In the matter of con-
struction permits, the Supreme Court has exhibited a nuanced
approach that strikes a balance between the rights of landowner.  and
those of the municipality: the request for a permit does not make a

. right "vested"306 but it does create aprirna facie right that can only be
set aside by the municipality under certain conditions.307

In labour law, the referral of a dispute to an arbitrator308 and
the laying of a complaint regarding discrimination in employment309

have justified survival of the earlier statute. While the courts have
been generous in recognizing vested rights in matters relating to citi-
zenship,310 they have been less so when dealing with immigration.311
In patent law, it was held that a right was acquired with the filing of
the patent application.312 This is also true for the approval of new
medication: the Supreme Court held, in Apotex, that a request for the

304. Re Teperman & Sons Ltd. (1975), 55 D.L.R. (3d) 653 (Ont. C.A.).
305. Re Owners Strata Plan VR 29 (1979), 91 D.L.R. (3d) 528 (B.C.S.C.).
306. Canadian Petrofina Ltd. v. Martin and the City of St-Lambert, [1959] S.C.R.

453.
307. City of Ottawa v. Boyd Builders Ltd., [1965] S.C.R. 408.
308. Picard v. Public Service Staff Relations Board, [1978] 2 F.C. 296 (C.A.).
309. Bell Canada v. Palmer, [1974] 1 F.C. 186 (C.A.).
310. In Re Kleifges, [1978] 1 F.C. 734 (T.D.).
311. Compare McDoom v. Minister of Manpower and Immigration, [1978] 1 F.C. 323

(T.D.) with Cortez v. Canada (Secretary of State) (1994), 74 F.T.R. 9 (T.D.) and
Kazi v. Canada (Minister of Citizenship and Immigration), [2004] 1 R.C.F. 161
(C.A.F.).

312. Canadian Westinghouse Co. v. Grant, [1927] S.C.R. 625.
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issuance of a notice of compliance for a pharmaceutical product gives

rise to a vested right.313

However, in matters of refugee status recognition, the courts

have ruled that the law applicable is the law in force at the moment

the file is under review and not that in force when the status is

claimed.314

The Federal Court, on two separate occasions, has held that an

application for a permit did not create the right to have it processed

according to the law in force at the time of application. In Martinoff v.

Gossen,315 Walsh J. decided that filing for permission to operate a

firearms business did not create a vested right to have the request

studied in the light of a statute that had since been repealed. In

Lemyre v. Trudel,316 Marceau J. ruled that a request to register a

restricted weapon did not create a vested right to have the request

considered in accordance with the law in effect at the time of the

request. These cases are hard to reconcile withAbell v. Commissioner

of Royal Canadian Mounted Police317 and Haines v. Attorney-General

of Canada,318 which held that an application for a firearms permit

generated vested rights.

2. Application of the principle of non-interference with vested

rights

The principle of non-interference with vested rights has been

applied in both public and private law. In private law, for example, it

has been held on several occasions that a new statute cannot affect

rights of creditors whose secured or preferred claims were created by

an earlier statute.319

313. Apotex Inc. v. Canada (Attorney General), [1994] 3 S.C.R. 1100, affirming Fed-

eral Court of Appeal ([1994] 1 F.C. 742).

314. McAllister v. Canada (Minister of Citizenship and Immigration) (1996), 108

F.T.R. 1 (T.D.).
315. Martinoff v. Gossen, [1979] 1 F.C. 327 (T.D.).

316. Lemyre v. Trudel, [1978] 2 F.C. 453 (T.D.).

317. Abell v. Commissioner of Royal Canadian Mounted Police (1980), 49 C.C.C. (2d)

193 (Sask. C.A.).
318. Haines v. A.G. of Canada (1979), 32 N.S.R. (2d) .271 (N.S.C.A.).

319. Trust and Loan Co. of Canada v. Picquet (1922), 60 Que. S.C. 291; Manufactur-

ers' Life Insurance Co. v. Hanson, [1924] 2 D.L.R. 692 (Alta. C.A.); Minister of

Railways and Canals v. Hereford Railway Co. , [1928] Ex. C.R. 223; Gilmore v. Le

Roi (1932), 52 Que. K.B. 346; Mortgage Corporation of Nova Scotia v. M.

[1937] 4 D.L.R. 231 (N.S.S.C.); Re Director of Employment Standards and Mon-

treal Trust Co. (1981), 123 D.L.R. (3d) 58 (Man. C.A.); Orca Investments Ltd.. v.
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In contract law, it has been held that a new statute will not gov-
ern the ongoing effects of a loan,320 sale,321- insurance contract322 or

lease.323 The Supreme Court has held that rights accrued by the reg-

istration of a patent should not be affected by the repeal of the statute

in force at the time the patent was granted.324

Municipal law, and specifically zoning, is the field of public law

most concerned with vested rights. A new zoning bylaw cannot

interfere with validly constituted non-conforming uses unless the
enabling statute provides for the power to encroach upon vested
rights.

The principle of non-interference with vested rights has been

invoked in the face of new statutes or regulations, to justify a hospi-

tal's claim to be paid for services, 325and to affirm the rights of an air-

line pilot subject to reclassification,326 a prisoner's right to periodic

reconsideration of parole,327 the right to unemployment insurance

Vaugier (1983), 142 D.L.R. (3d) 327 (B.C.C.A.). Contra: Ross v. Beaudi y, [1905]

A.C. 570, reversing (1903), 12 Que. K.B. 334, and restoring (1902) 22 Que. S.C.

46. The decision inRossv.Beaudry was no doubt motivated by the unusual char-

acter of the guarantee in question, the lessor's privilege in the case of transfer of

rights to the lessee. The property on which the privilege will operate remains

undetermined, and is not "crystallized" unless there is a writ of execution, a gar-

nishee order or a transfer or conveyance of rights); Allard et Robitaille Ltee v. La

Reine, [1956] Que. Q.B. 51.
320. Dikranian v. Quebec (Attorney General), [2005] 3 S.C.R. 530.
321. Location Triathlon Inc. v. Boucher-Forget, [1994] R.J.Q. 1666 (C.S.); Benson v.

International Harvester Co. (1914), 16 D.L.R. 350 (Alta. S.C.); Pitcher v.

Shoebottom (1971), 14 D.L.R. (3d) 522 (Ont. H.C.); Re Cadillac Fairview Corpo-

ration and Allin (1980), 100 D.L.R. (3d) 344 (Ont. H.C.). See, however, Massey-

Ferguson Finance Company of Canada Limited v. Kluz, [1974] S.C.R. 474,

which held that amendment of procedures for recovering items that had been

sold applied to a contractual situation created before the commencement of the

amended provisions. As Forget J. observed at page 1674 of the Location Tri-

athlon case ([1994] R.J.Q. 1666 (C.S.)), Kluz can be understood by reference to

the purely procedural character of the modifications to creditors' rights provided

by the new statute.
322. Toronto General Trusts Corp. v. Gooderham, [1936] S.C.R. 149; Wawanesa

Mutual Insurance Co. v. Buchanan (1977), 74 D.L.R. (3d) 330 (Ont. Co. Ct.);

Burke v. North British Mercantile Insurance Co. (1977), 76 D.L.R. (3d) 737

(P.E.I.S.C.).
323. Spooner Oils Ltd. v. Turner Valley Gas Conservation Board, [1933] S.C.R. 629;

R. v. Walker, [1970] S.C.R. 649; Phillips v. Conger Lumber Co. (1912), 5 D.L.R.

188 (Ont. H.C.).
324. Kaufman v. Belding-Corticelli Ltd., [1940] S.C.R. 388.
325. Parklane Private Hospital Ltd. v. City of Vancouver, [1975] 2 S.C.R. 47.

326. Jones et Maheux v. Gamache, [1969] S.C.R. 119.
327. Ford v. National Parole Board, [1977] 1 C.F. 359.
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benefits despite a reduction of the age limit328 and rights of the owner

of real property rights.329

3. Non-application of the principle of non-interference with vested

rights

As with other principles of statutory interpretation, the princi-

ple of non-interference with vested rights is only a presumption of

parliamentary intent, and can therefore be set aside either explicitly

or implicitly. 330 The interpretation acts enshrine the power of legisla-

tures to withdraw benefits which may have been granted by an ear-

lier statute .331

It has already been pointed out that the principle of non-inter-

ference with vested rights appears to be less imperative than the rule

against retroactive operation of statutes: because it is thought to

carry less weight and less authority than the latter, it can be dis-

missed more easily. This is hardly surprising, because retroactive

operation of a statute is highly exceptional, whereas prospective

operation is the rule. "It is perfectly obvious that most statutes in

some way or other interfere with or encroach upon antecedent

rights. . ."332

It was Driedger who underlined the differing weight of the two

principles.333 The case law is replete with endorsements of his thesis,

the most noteworthy decision being Board of Commissioners of Pub-

lic Utilities v. Nova Scotia Power Corp. 334

328. Employment and Immigration Commission v. Dallialian, [1980] 2
 S.C.R. 582.

The extent of the vested rights of the beneficiary of unemployment insuran
ce is

however limited: Cote v. Canada Employment and Immigration Commis
sion

(1986), 69 N.R. 126 (F.C.A.), and Bourdeau v. Canada (1988), 86 N.R. 3
94

(F.C.A.); Canada (Attorney General)v. Kowalchuk (1990), 114 N.R. 275 (T.
D.).

329. Abell v. County of York (1921), 61 S.C.R. 345; Re Alfrey Investments Ltd. an
d

Shefsky Developments Ltd. (1975), 52 D.L.R. (3d) 641 (Ont. H.C.).

330. Board of Trustees of the Acme Village School District v. Steele-Smith, [1933
]

S.C.R. 47, 51.
331. Interpretation Act, R.S.Q., c. 1-16, s. 11; Interpretation Act, R.S.C. 1985, ch. 1-2

3,

s. 42(1). For an application of this principle: Re Apple Meadows Ltd. (1985), 18

D.L.R. (4th) 58 (Man. C.A.).

332. Per Dickson J., Gustayson Drilling (1964) Ltd. v. Minister of National Reve
nue,

[1977] 1 S.C.R. 271.

333. Elmer A. Driedger, Construction of Statutes, 2nd ed., Toronto, Butterworths
,

1983, p. 189..
334. Board of Commissioners of Public Utilities v. Nova Scotia Power Corp (1

977), 75

D.L.R. (3d) 72 (N.S.C.A.).
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When does a statute encroach upon vested rights? Legislative
intention to affect vested rights may be either explicit or implicit.

i) Explicit interference with vested rights

Because Parliament has the power to pass retroactive laws, it

can a fortiori legislate to affect vested rights. The presumption of
non-interference with vested rights ". . . only applies where the legis-
lation is in some way ambiguous and reasonably susceptible of two
constructions".335 The law at present provides no constitutional or

quasi-constitutional rule that could limit the power of the legislature
to determine if and to what extent a new statute will have an immedi-
ate effect.336

What for Parliament is only a presumption becomes for the
Administration a formal jurisdictional constraint, however. Vested
rights cannot be encroached upon by regulation unless the enabling

act authorizes such power, either implicitly or explicitly.337

The courts are not particularly demanding with regard to

expression of intent to affect vested rights. On numerous occasions,

they have simply noted that the wording of the statute seems to apply
indiscriminately to all legal situations, whether constituted before or
after the commencement of the statute. The literal method tends to
assign to the legislature the intention to affect vested rights when-
ever the statute fails to distinguish between legal situations consti-
tuted before or after commencement of the new statute: since the

legislature has failed to draw a distinction, judges do not feel autho-
rized to do so either.

Such reasoning has justified applying a new statute to contracts

concluded,338 debts incurred,339 and children born340 before the date

of the statute's commencement.

335. Gustayson Drilling (1964) Ltd. v. Minister of National Revenue, [1977] 1 S.C.R.
271, 282 (per Dickson J.).

336. For requirements of the principle of equality before the law where transitional

provisions aimed at defining and preserving vested rights are concerned, see: R.
v. Beauregard, [1986] 2 S.C.R. 56.

337. Parklane Private Hospital Ltd. v. City of Vancouver, [1975] 2 S.C.R. 47. An
example of express authorisation can be found in Magog (Ville de) v. Restau-
rants McDonald du Canada Ltee, [1996] R.J.Q. 570 (C.A.Q.).

338. Board of Trustees of the Acme Village School District v. Steele-Smith, [1933]
S.C.R. 47; Chapin v. Matthews (1915), 24 D.L.R. 457 (Alta. S.C.); Re Attorney

General for Alberta and Gares (1976), 67 D.L.R. (3d) 635 (Alta. S.C.).

339. Allard et Robitaille Ltee v. La Reine, [1956] Que. Q.B. 51.
340. Karst v. Berlinski, [1930] 4 D.L.R. 884 (Sask. C.A.).
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In Venne v. Quebec (Commission de protection du territoire

agricole),341 the Court concluded that the statute had immediate

application, following an a contrario reasoning based on its provi-

sions, which expressly provided for the respect of certain vested

rights.

Vested rights may also be affected by the adoption of a statute

that is retroactive to a date prior to the vesting of the rights. This law

requires proceeding as if the rights in question had never been

vested. 342

ii) Implicit interference with vested rights

Statutes can affect vested rights even if such intention can only

be inferred from the legislation.

On this subject, the leading case is Board of Trustees of the Acme

Village School District v. Steele-Smith.343

A contract of employment between a teacher and a school board

provided that either party could terminate it at any time by giving 30

days' notice. It also gave the teacher the right to be heard, before the

school board could give such a notice of termination. The contract

between the parties was renewed for one year on June 28, 1931. One

week later, on July 4, the board announced its intention to terminate

the contract. The teacher was heard by the board on July 14, and on

July 18 received a notice of dismissal.

However, on July 1 (after renewal of the contract but before the

notice of dismissal) a new statute, enacted March 28, 1931, limiting

the right of parties to terminate contracts came into effect. According

to the School Act (S.A. 1931, ch. 32, s. 157), a school board could not

dismiss a teacher without permission of the school inspector, unless

the dismissal notice were given during the month of June. Similarly,

the teacher required permission to resign, unless notice was given

during the months of June or July. The purpose of the new provision

was apparently to minimize movement of personnel during the school

year, and thus improve the quality of teaching.

341. Venne v. Quebec (Commission de la protection du territoire agricole), [1989] 1

S.C.R. 880.
342. Grand Rapids (Town) v. Graham, [2005] 1 W.W.R. 464 (Man. C.A.).

343. Board of Trustees of the Acme Village School District v. Steele-Smith, [1933]

S.C.R. 47.
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1933

SPOONER OILS LIMITED AND
ARTHUR GILLESPIE SPOONER APPELLANTS

Aprjl26 27

PLAINTIFFS

AND

THE TURNER VALLEY GAS CON
SERVATION BOARD AND THE
ATTORNEY GENERAL OF AL-

RESPONDENTS

BERTA DEFENDANTS

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME

COURT OF ALBERTA

Constitutional lawStatutes construction validityTurner Valley Gas

Conservation Act Alta 1932 6Competency in so far as it affects

leases from Dominion Government under Regulations of 1910 and 1911

made under authority of Dominion Lands Act 1908 20A gree
ment between the Dominion and the Province of Alberta respecting

transfer to Province of public lands etc confirmed by B.N.A Act

1930D.N.A Act 1867 ss 91 92

Appellant was holder of lease from the Dominion Government granted

under the regulations of March 1910 and 1911 made under authority

of the Dominion Lands Act 1908 20 of tract of land in the

Turner Valley gas field in the province of Alberta for the purpose
of mining and operating or petroleum and natural gas Sec of the

agreement between the Dominion and the Province dated Decem
ber 14 1929 respecting transfer to the Province of public lands etc
and which agreement was confirmed and given the force of law by
the B.N.A Act 1930 26 provides that the Province will carry

out in accordance with the terms thereof every contract to purchase

or lease any Crown lands mines or minerals and every other arrange-

ment whereby any person has become entitled to any interest therein

as against the Crown and further agrees not to affect or alter any
term of any such contract to purchase lease or other arrangement by

legislation or otherwise except with consent or in so far as any

legislation may apply generally to all similar agreements relating to

lands mines or minerals in the Province in 1932

the Province passed the Turner Valley Gas Conservation Act the

broad purpose of which was to teduce the loss of gas in the said field

by burning as waste and which subjected lessees operations to the

control of Board whose duty JJ.- was to limit the production of

natural gas in the said field and from any particular well by refer

ence to the amount of naphtha the well ought in the Boards opiniou

to be permitted to produce

Held The said Act of the Province affected the terms of the lease and

of similar leases made under said regulations within the meaning of

of said agreement and did not come within the exceptions in

said and was in so far as it affected such leases incompetent

ISPRESENT_DUff C.J and Rinfret Lamont Smith Cannon and

Crocket JJ
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1933 Judgment of the Appellate Division Alta W.W.R 477

D.LR 750 reversed in this respect
SPooNsa

OILS Lm The Act affected the lease notwithstanding that the lease -required the

AND lessee to work the mines in such- manner only as is usual and cus

SPOONER tomary in skilful and proper mining operations of similar character

when conducted by proprietors themselves on their own lands. Con

TUENSS forming to such standard of working did not require following

VALLEY GAS methods dictated by considerations of public policy as contradis

CONSERVA- tinguished from the interests of -proprietors as proprietors

flON BOARD

AND THE Sec 29 of -the Dominion regulations of 1928 published in 1930 which

ATTORNEY- among other provisions required lessee to take precautions against

GENERAL OF waste of natural gas did not apply to the lease in question The

AL5ERTA
rule that legislative enactment is not to be read as prejudicially

affecting accrued rights or an existing status Main Stark 15

App Cas 384 at 388 unless the language in which it is expressed

requires such construction operated against such application the

Order in Council -bringing 29 into force contained nothing in its

language to indicate that 29 was intanded to take effect upon the

mutual rights of lessors and lessees arising under the terms of leases

graate-pursuant to the regulations of 1910 and 1911.- Neither the

terms of the lease iiilT northe -regulations of 1910 and 1911 justi

fled construction by which 29 was made to constitute part of

the contract But even assuming .that 29 applied it afforded no

escape from the conclusion that the terms of the lease were disad

vantageously affected by the provincial Act whatever might be

the exact effect of such requirement against waste if it applied

to the lease the provincial Act limiting arbitrarily the gross pro-

duction of the field and subjecting the lessee in respect of the pro-

duction of gas to the uncontrolled discretion 13 of the Act of

an administrative Board in this respect radically altered the status

of the lessee under the terms of his lease

Sec of said agreement between the Dominion and the P-rovince pre

eluded the Province from legislating in such way as to alter or

affect any term of any such lease irrespectively of any possi

bility that such legislation might be of suOh character as to fall

under powers of legislation possessed by the Province prior to the

agreement But further had the provinOial -Act in question been

passed prior to the agreement and while the public lands were still

held by the Dominion it would have been inoperative as regards

such leases as that in question on the grounds that it was repug

nant in so far as it affected tracts leased under the regulations of

1910 and 1911 to those regulations and the Dominion statute under

which they were promulgated and that in so far as it author

ized the Board to make regulations taking effect by orders of the

Board which were given statutory force concerning the production

of natural gas and naphtha from lands held under lease from the

Dominion for the purpose of working them for the production of

those minerals it- was legislation strictly conperning the public prop-

erty of the Dominion reserved for the exclusive legislative jurisdic

tion of the Dominion by 911 of the B.N.A Act 1867

Held also agreeing in this respect with the judgment of the Appellate

Division aupra The Act of the province could not be said to be

invalid on the ground that as whole it dealt with matters falling

strictly under 91 regulation of trade and commerce or at all
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events with matters outside the scope of 92 of the B.N.A Act 1933

1867 Union Colliery Co of British Columbia Ltd Bryden
A.C 580 at 587 cited The Act was in substance legislation pro- OxLsI
viding for the regulation of the working of natural gas mines in the AND
Turner Valley area from provincial point of view and for provin- SPOONER

cial purpose nothing had been shown to indicate that the working

of the mines excepting the wells upon lands leased from the Domin-
TURNER

ion was matter which by reason of exceptional circumstances had
VALLEY GAS

ceased to be or had ever been anything but matter provincial CONSERVA
in the relevant sense TION BOARD

AND THE

APPEAL by the plaintiffs from the judgment of the

Appellate Division of the Supreme Court of Alberta ALBERTA

The plaintiff Spooner was the holder of lease of land

dated August 31 1912 from His Majesty the King repre
sented therein by the Minister of the Interior of Canada
for the sole and only purpose of mining and operating

for petroleum and natural gas and of laying pipe lines

etc The lease was granted under the Regulations of

March 1910 and 1911 made under the authority of the

Dominion Lands Act 1908 20 37 The appellant

company was the owner in fee simple of certain lands and

held sub-lease of sixty acres of the tract leased to the

plaintiff Spooner All the lands were in the Turner Valley

gas field in the province of Alberta The plaintiffs brought
an action attacking an order made by The Turner Valley

Gas Conservation Board as being illegal and unauthorized

The plaintiffs contention below that the Boards order

was not authorized by the provincial Act in question was
not argued in the present appeal attacking the Turner

Valley Gas Conservation Act Statutes of Alberta 1932
as being contrary to the terms of of the agree

ment dated December 14 1929 made between the Govern

ment of the Dominion of Canada and the Government of

the Province of Alberta respecting transfer to the Province

of public lands etc and set out as schedule to 26 of

the Imperial Statutes of 1930 the British North America

Act 1930 which confirmed said agreement and gave it

the force of law and attacking the said Act of the

Province as being legislation in regard to the regula
tion of trade and commerce B.N.A Act 1867 912
and therefore ultra vires and attacking 20 of the said

Act of the Province as imposing indirect taxation and

being therefore ultra vires

W.W.R 477 D.L.R 750



632 SUPREME COURT OF CANADA

1933 Ewing dismissed the action The Appellate Divi

SPOONER sion varied his judgment so as to declare that ss 20
OILS LTD 21 and 22 of the said Act of the Province were ultra vires

SPOONER as imposing indirect taxation Ewing for reasons stated

THE in his judgment did not make declarationon this point
TURNER and in all other respects affirmed his judgment The plain-

VALLEY GAS

CONSERVA-
tiffs appealed by leave of the Appellate Division to the

BOARD Supreme Court of Canada There was no cross-appeal

ATTORNEY- against the declaration that ss 20 21 and 22 were ultra

ALBERTA
vires and this matter was not in issue in the present

appeal

The material facts and the questions in issue on the

present appeal are more fully set out in the judgment now

reported

The appeal was allowed with costs and judgment was

directeddeclaring that the impeached legislation was in

valid as respects the leasehold properties of the appellants

Patterson K.C for the appellants

Gray K.C for the respondents

The judgment of the court was delivered by

DUFF C.J.The appellant Spooner is the holder of

lease of tract of land in the Turner Valley gas field

which gives him the right to work the tract for petroleum

and natural gas The term of the lease is twenty-one

years and is renewable at its expiration The lease was

granted under the Regulations of March 1910 and 1911

and it will be necessary to consider the provisions of it

with some particularity

The Turner Valley gas field is what is known as wet
field one that is to say where the natural gas coming to

the surface holds crude naphtha in suspension The prac
tice of the operators in that field was up to the time the

impugned legislation was enacted to extract the naphtha

from the natural gas by passing the gas through separators

and thereby effecting liquefaction of the naphtha

For the natural gas produced in this field there is no

sufficient market and since to allow it to escape into the

atmosphere after the extraction of the naphtha might

W.W.R 454 D.L.R 729

W.WR 477 D.L.R 750
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endanger the health of people living in the vicinity it is 1933

for the most part burned as refuse Some of it is trans- SPOONER

ported to Calgary and Lethbridge for consumption there OILs Lo

in the production of light and heat and some is used in SP0ONER

refineries but while the ratio of the volume of gas con

sumed as waste to that which is usefully consumed varies TImNER
Varsy GAS

from month to month it may be stated without substantial CONSERVA

inaccuracy that very little more than ten per cent of what TION BOARD

passes out of the wells is except for the recovery of ATTORNEY

naphtha applied to any useful purpose GNRALOF

In 1932 the Legislature of Alberta passed statute The
DuffCJ

Turner Valley Gas Conservation Act 1932 the broad

purpose of which is to reduce the loss of gas in this field

by burning as waste Board is constituted The Turner

Valley Gas Conservation Board the general function of

which the statute declares is to take measures for the

conservation of gas in the Turner Valley field

The appellant company are the owners in fee simple of

several tracts in the field and hold sub-lease of sixty

acres of the tract leased to the appellant Spooner The

appellants who are plaintiffs in the action seek declara

tion that the legislation of 1932 is ultra vires as whole

on the ground that it deals with matters falling within the

ambit of 912 of the British North America Act or at

all events with matters outside the scope of 92 They

contend in the alternative for declaration that in so far

as the legislation affects the rights of the appellants under

the lease mentioned as well as of other holders of similar

leases it is an invasion of the legislative sphere reserved

to the Dominion by 911 of the B.N.A Act in respect

of The Public Property and consequently

to that extent if not in its entirety ultra vires and

further that the legislation affects the provisions of

such leases within the meaning of of the compact

between the Province and the Dominion to which the

B.N.A 1930 gives the force of law and is therefore

incompetent Article of the compact is in these words

The province will carry out in accordance with the terms thereof every

contract to purchase or lease any Crown lands mines or minerals and

every other arrangement whereby any person has become entitled to any
interest therein as against the Crown and further agrees not to affect or

alter any term of any such contract to purchase lease or other arrange

ment by legislation or otherwise except either with the consent of all the

parties thereto other than Canada or in so far as any legislation may
698713
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1933
apply generally to all similar agreements relating to lands mines or mm
erals in the province or to interests therein irrespective of who may be

Osas
the parties thereto

AND We have come to the conclusion that the first of these
SiOONER

contentions fails and we shall postpone the discussion of

TURNER
that for the present We are unable however to agree

VALLEY GAS with the decision of the courts below with regard to the
C0N5ERvA-

TION Boo secun conuen1on

AND TEE We think that the legislation of 1932 does affect the

GENEnALOF terms of the appellants lease and of similar leases

ALBEETA within the meaning of the article quoted and that it is

Duff c.s therefore incompetent in so far as it does so affect
such leases

Contrasting the rights of the appellant Spooner and of

any lessee as lessee under the provisions of lease granted

under the Regulations of 1910 and 1911 and under the

Regulations copy of which is annexed to Spooners lease

with the position of lessee under lease of identical

terms but brought under the dominion of the provincial

statute there can we think be no dispute that the terms

of leases governed by the regulations alone and the rights

of the lessee under such terms are affected in sub

stantial degree by the legislation if the legislation can

take effect upon such leases

We quote textually two clauses of Spooners lease which

are the only provisions immediately pertinent

NOW THERE..FORE THIS INDENTURE WITNESSETH that in

consideration of the rents and royalties hereinafter reserved and subject

to the provisos conditions restrictions and stipulations hereinafter ex

pressed and contained His Majesty doth grant and demise unto the

lessee for the sole and only purpose of mining and operating for petro

leum and natural gas and of laying pipe lines and of building tanks

stations and structures thereon necessary and convenient to take care of

the said products

the tract demised for the term defined and renewable as

stipulated

By article it is agreed

That the lessee shall and will during the said term open use and

work any mines and works opened and carried on by him upon the said

lands in such manner only as is usual and customary in skilful and proper

mining operations of similar character when conducted by proprietors

themselves on their own lands and when working the same shall keep

and preserve the said mines and works from all avoidable injury and

damage and also the roads ways works erections and fixtures therein

and thereon in good repair and condition except such of the matters and

things last aforesaid as shall from time to time be considered by any

inspector or other person authorized by the Minister to inspect and report
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upon such matters and things to be unnecessary for the proper working 1e33

of any such mine but so that no casing placed in any mine shall be

removed or impaired and in such state and condition shall and will at

the end or sooner determination of the said term deliver peaceable pos- AND
session thereof and of the said lands to His Majesty SrooNan

The lessee has under the terms of the lease the right

during the currency of the terrri of mining and operating
VALLEY GAS

for petroleum and natural gas subject only to the condi- CONSERVA

tions and restrictions prescribed by the provisions of article TIONBARD
Under that article the standard by which the lessee is to ATTORNEY-

govern himself in opening using and working any mines GNERALO1
and works opened and carried on by him is the standard

DffCJ
set by the manner of doing so in skilful and proper

mining operations which is usual and customary
among proprietors working their own lands This involves

two things the lessees manner of working the demised

property is to conform to that which is usual and cus

tomary with proprietors working their own lands but

that again is qualified by the condition that the manner
of working must conform to what is usual and custom

ary in skilful and proper mining operations carried

on by such persons in such lands

There is no suggestion here that in working his property

conformably to the standard of skilful and proper mining

operations the proprietor is supposed to be aiming at

any object other than exploiting his own property in

profitable way Any method of working lands for gas and

petroleum which is usual and customary among pro
prietors exploiting their own property for their own profit

and which from that point of view is skilful and

proper could not be condemned as in contravention of

article merely because considerations of public policy

as contradistinguished from the interests of proprietors as

proprietors might dictate different course

Turning now to the enactments of the statute of 1932
The Act 13 requires the Board to

proceed to reduce the production of gas from all the wells in the area to

an aggregate amount of not more than two hundred million cubic feet

of gas per day and to prescribe the daily rate of permitted production

for each of every such well

It is also enacted that for this purpose the Board

may by order prescribe the periods during which any specified well or

wells may be permitted to produce and the total amount of the produc
tion which may be permitted during any such period from any such well

or wells and the working pressure at which all wells or any specified well

98713
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1933 shall be operated and may by subsequent order and from time to time

increase or reduce the amount of the permitted production of any well as

00
the Board in its uncontrolled discretion deems proper

AND The Board is further directed after certain tests provided
Spooa

for have been made to determine the total amount of

daily production which ought to be permitted for the time

VALLEY GAS being from all wells and from each well in the area

CONSERVA- The operations of the lessee are subjected by the statuteTLOBD
to the control of Board whose duty it is to limit the pro

TT01 duction of natural gas in the whole of the Turner Valley

ALBERTA field and to limit the production of natural gas from any

Duff C.J particular well by reference to the amount of naphtha the

well ought in the opinion of the Board to be permitted

to produce The effect of the Order of the Board of which

the appellants complain and this we mention by way of

illustration only upon the operations of the appellant

company has been to reduce its production of naphtha by

something like 95%
On the 4th of May 1932 the Board issued an order

known as Order No in which inter alia

the Board does order and prescribe that on and after the ninth

day of May 1932 the amount of gas permitted to be produced daily from

the respective wells set out in the schedule to the Order shall not be

greater than is required to produce the amount of naphtha set out

opposite the description of each such well in said schedule following

The Order further requires that every person operating

well set out in the schedule to the Order

shall so operate it so as not to permit such well to produce greater

daily flow of gas than will produce the number of barrels of naphtha set

in said schedule opposite the description of such well

It may be observed although our conclusion is in no

way dependent upon it that it seems to be conceded that

as rule proprietors in the Turner Valley field carried on

their operations in the manner above described and that

there really is no evidence to show nor indeed is there

any suggestion that such method of working well of

the type found in that field which prevailed prior to the

coming into force of the Order of the Board was method

not permitted by article of the appellants lease There

is nothing pointing to the conclusion that such manner

of working is not manner

usual and customary in skilful and proper mining operations of similar

character when conducted by proprietors themselves on their own lands

By the terms of the lease the lessee undertook certain

obligations therein defined What the legislation professes

to do is to substitute for these obligations discretionary
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control by an administrative body which is governed in 93

the exercise of its discretion by general principles and rules SPOONER

laid down in the statute pursuant to policy of conserving

natural gas in the entire field in the general public interest SPOONEa

with no regard or at all events only in very subordinate ..j

degree to the standards or the rules governing proprietors VY GAS

acting in the usual and customary manner in skilfully and CONSERVA

properly working their own land for their own profit TIONBTOARD

The respondents advance the argument that this reason- ArroRNsv

ing is met by reference to 29 of the Regulations of 1928 GNERAL
Oil

which were published in 1930 That section contains this

Duff C.J

provision
In case natural gas is discovered through boring operations on location

the lessee shall take all reasonable and proper precautions to prevent the

waste of such natural gas and his operations shall be so conducted as to

enable him immediately upon discovery to control and prevent the

escape of such gas

The respondents rely upon that part of the provision which

relates to waste Several points are involved in the

examination of this contention

First assuming 29 to apply to leases granted under

the regulations of 1910 and 1911 the provision quoted

does not afford to the respondents way of escape from

the conclusion that the terms of the lease are disadvan

tageously affected by the legislation of 1932 The obli

gation under 29 upon which the argument is founded is

to take all reasonable and proper precautions to prevent

the waste of natural gas Whether the use of the natural

gas for the purpose of recovering the naphtha held in sus

pension is waste within the meaning of this provision

would in controversy between the Crown and the lessee

be question to be determined by the courts

The application of gas to the useful purposes of creating

light and heat necessarily involves the destruction of it

The production of gas for the purpose of recovering from it

the naphtha in suspension necessarily necessarily that is

to say in practical business sense involves the loss of

the gas for which there is no market as gas From the

point of view of the proprietor there is no evidence that

this loss of gas is not more than compensated for by the

value of the naphtha recovered and as already observed

there are no facts before us justifying the conclusion that

the obligation to take all reasonable and proper pre

cautions to prevent waste imports prohibition upon
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1933 production for such purpose The legislation of 1932

6POONEB limits but does not prohibit such production and neither
OILS LTD the enactments of the statute nor the orders of the Board

SPOONER go to the length of declaring that such production neces

sarily involves waste which from any point of view ought
Tuaiia to be prohibited

VALLEY GAS
CONSERVA- Whatever be the exact effect of this provision of 29

TIONB1D it is quite clear that while if in the opinion of the Minister
ATTORNEY- the lessee infringes it the Minister may call upon him to

GENERAL OF
ALBERTA answer for his delinquency in the courts yet under the

Duff CJ provision such appeal to the courts is apart from the

cancellation of the lease his only remedy The enactments

of the provincial statute limiting arbitrarily the gross pro
duction of the field and subjecting the lessee in respect of

the production of gas to the uncontrolled discretion

of an administrative Board in this respect radically alter

the status of the lessee under the terms of his lease This

appears to have been in substance the view of the Apel
late Division

The next point for consideration is whether 29 applies

to leases granted under the Regulations of 1910 and 1911

It must be examined from two aspects The first aspect

is that under which it was envisaged by the learned trial

judge who held that the rights of the lessee are governed

by the section in which 29 is regarded simply as

regulation made under the regulative authority conferred

upon the Governor in Council by 35 of the Dominion

Lands Act 113 R.S.C 1927 which does not in any

pertinent sense differ from 37 of the Act of 1908 The

appropriate rule of construction has been formulated and

applied many times legislative enactment is not to be

read as prejudicially affecting accrued rights or an
existing status Main Stark unless the language

in which it is expressed requires such construction The

rule is described by Coke as law of Parliament

Inst 292 meaning no doubt that it is rule based on

the practice of Parliament the underlying assumption

being that when Parliament intends prejudicially to affect

such rights or such status it declares its intention ex

pressly unless at all events that intention is plainly mani
fested by unavoidable inference

1890 15 App Cas 384 at 388

nkheiritash
Line

nkheiritash
Line
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On the construction of this paragraph of 29 for which

the respondents contend the paragraph if applicable im- Spooic

poses ab extra by the force of law new terms as broad in OILS LTD

scope as the statute of 1932 which as already observed SPooNsa

radically alter to his prejudice the rights and duties of iE
the lessee under the stipulations of the existing contract TURNER

VALLEY GAS
of lease The same thing could properly be stated of any CONSERVA

construction which would leave it to the Crown to deter- TION BOARD

mine in its uncontrolled discretion what is and what ATTORNEY-

is not waste within the meaning of the section More-

over the argument seems to involve the proposition that

the whole of 29 and not alone the particular paragraph
DuffCJ

relating to waste applies to the leases in question

and there are still other provisions of 29 which if

operative would apart altogether from that provision

most materially affect his contractual rights and obliga

tions

First there is the provision reserving to the Minister

the right to make additional regulations as it may appear

necessary or expedient to him governing the manner in

which the boring operations shall be conducted and the

manner in which the wells shall be operated

Then there is the further provision vesting in the dis

cretion of the Minister the power of cancellation in the

event of non-compliance with the requirements set out in

the section in relation to boring operations or with any

requirement which the Minister may consider it necessary

to impose with respect to boring or operating

We think there is nothing in the language of the Order

in Council bringing into force this section 29 which requires

us to hold that it was intended to take effect upon the

mutual rights of lessors and lessees arising under the terms

of leases granted pursuant to the Regulations of 1910 and

1911

The other aspect from which this point must be con

sidered presents for examination the question whether 29

constitutes part of the contract between the Crown and

the lessee by force of the contract itself We think this

question must be answered in the negative

The lease declares in express terms that it is granted

by the Minister of the Interior pursuant to regulations

made for the disposal of petroleum and natural gas rights

by Orders in Council dated respectively the 11th days of
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1933 March 1910 and 1911 copy of which regulations is

Sooia hereto appended

AND The term is twenty-one years and the lease is

SPOONER renewable for further term of twenty-one years provided the lessee

furnishes evidence satisfactory to the Minister of the Interior to show

TN that during the term of the lease he has complied fully with the con-

VALLEY GAS ditions of such lease and with the provisions of the regulations under

CONSERVA- which it was granted

TION BOARD

AND THE Among the provisos conditions restrictions and stipu
ATTORNEY- lations of the lease there is this

GENERAL OF
ALBERTA

That the lessee shall and will well truly and faithfully observe

perform and abide by all the obligations conditions provisos and restric

Duff CJ tions in or under the said regulations imposed upon lessees or upon the

said lessee

The Regulations appended to the lease contain the

following
21 The lease shall be in such form as may be determined by the

Minister of the Interior in accordance with the provisions of these

Regulations

It appears that the lease is framed upon the view that

the rights of the parties inter se are to be ascertained from

the provisions of the lease from the Regulations copy
of which is appended thereto and such further orders and

regulations and directions as may be made from time to

time during the currency of the lease under article of

the lease or sections 23 and 24 of the Regulations The

last mentioned sections are in these words

23 No royalty shall be charged upon the sales of the petroleum

acquired from the Crown under the provisions of the Regulations up to

the 1st day of January 1930 but provision shall be made in the leases

issued for such rights that after the above date the petroleum products

of the location shall be subject to whatever Regulations in respect of the

payment of royalty may then or thereafter be made

24 royalty at such rate as may from time to time be specified by

Order in Council may be levied and collected on the natural gas products

of the leasehold

But it is argued that notwithstanding the form of the

lease itself the concluding words of of the Regulations

of 1910 and 1911 have the effect of incorporating as con

ditions of the lease all subsequent regulations made during

the currency of the term The sentence in which these

words occur is this

The term of the lease shall be twenty-one years renewable for fur

ther term of twenty-one years provided the lessee can furnish evidence

satisfactory to the Minister to show that during the term of the lease he

has complied fully with the conditions of such lease and with the pro

visions of the Regulations in force from time to time during the cur

rency of the lease
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The Regulations in force from time to time during the 1933

currency of the lease should be read it is argued as

embracing all subsequent regulations whether incorporated
OILS LTD

in the terms of the lease by force of some provision of SP00NER

the lease or of the existing Regulations or not

We cannot agree with this view of the effect of these VAS
words CONSERVA

TION BOARDWe think the better view is that they extend only to AND TnB

regulations made in exercise of right reserved by the

regulations of 1910 and 1911 or of the lease itself Sec- ALBERTA

tions 23 and 24 contemplate such regulations while by
Duff c.J

stipulations in the lease itself the terms of which are left

to his discretion the Minister may of course consistently

with the existing regulations reserve the right to make

further regulations Article of the lease in question con

tains such reservation

The view suggested involves the result that the terms of

the contract may in every respect be altered as regards

rental as regards royalties as regards the obligations of the

lessee in respect to the working of the mine and by one

party to the lease acting alone without consultation with

the other and with the result result which as we have

seen actually follows in this case from the acceptance of

the respondents contention that contract radically new
in its essential terms may be substituted for that explicitly

set forth in the document executed by the parties and the

specific regulations that it incorporates

It will be observed that the proviso in express terms

affects only the right of renewal On the supposition that

the proviso relates to this right of renewal and to that

right alone we arrive on the construction advocated by
the respondents at the truly extraordinary result that

even under the renewed lease the lessee is not bound by

29 although his right of renewal is dependent upon com
pliance with that section prior to the completion of the

original term It is difficult no doubt to think it could

have been intended that the lessees right of renewal should

be conditioned upon the performance during the term ante

cedent to its renewal of obligations which the lessee was

not required to observe as contractual terms of the lease

But to us it seems clear that if it had been intended to

incorporate as one of the terms of the lease stipulation
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1933 that all future regulations touching the working of the

SPOONER property should become part of the lease as contractual

OILS LTD
stipulations that intention would have been expressed not

SiooNER inferentially but in plain language

THE Reverting to the form of the lease itself as distinguished

TURNER from the Regulations and to the evidence it affords as to

the view of the Minister that the existing Regulations

TIONBARD alone and not Regulations subsequently enacted are em
AnoaNEy- bodied in the lease as forming part of the contract between

GF.NERALOF
the lessor and the lessee it is not immaterialto recall what

has already been stated that admittedly this lease was

in the usual form The practice of the Department based

upon this view of the effect of the Regulations of 1910 and

1911 is not without weight in controversy as to its proper

construction Webb Outrim It may further be

observed that on this point neither the Appellate Division

nor the trial judge expressed an opinion in the respondents

favour On the contrary the Appellate Division appears

to have entertained the view we have now expressed

We turn now to the question which the Appellate Divi

sion regarded as the question of substance on the appeal

That court has taken the view that article of the Compact

has not the effect of depriving the provinces of any power

of legislation which they possessed anterior thereto This

view is challenged by the appellants

The question which thus arises is strictly narrow one

The legislation of 1932 provides for the regulation of

mining operations for the production of natural gas having

naphtha in suspension with the object of conserving the

natural gas in the Turner Valley field By its terms it

extends to operations in lands which but for the B.N.A

Act 1930 would have been public lands of the Dominion

as well as lands owned in fee simple by private individuals

The question may be put thus Would it have been com

petent to the provincial legislature if these public lands

had not been transferred to the province to regulate or to

authorize an Administrative Board to regulate such opera

tions in private lands as well as Dominion public lands

held under lease to private individuals by orders having

the force of statute in the manner directed or contemplated

by this legislation The lessees in virtue of leases under

AC 81 at 89
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the Regulations of 1910 and 1911 became by force of

Dominion statute entitled to exercise the rights vested in SPOONEB

them by the leases Indeed the public lands of the OILS LTD

Dominion are vested in Parliament in the sense that only SPOONER

by virtue of Parliamentary authority can such lands be

disposed of or dealt with The right of the lessee in each TURNEB

case is to take from specified tract of land which is leased VERS
to him for that purpose alone certain substances and to TIONABD
convert them to his own use Until so taken they remain ATTORNEY-

sub ject to his right to take them during the specified term GRALoF
the property of the Dominionpart of the public lands of

Duff CJ
the Dominion To take away this right or to prohibit the

exercise of it would be to nullify pro tanto the statutory

enactment creating the right It is obvious of course that

the provincial legislature could not validly have passed the

enactments of the Dominion Lands Act or the Regulations

of 1910 and 1911 under which the lessee became entitled

to exercise his rights The appropriate principle seems to

be that expressed by Lord Haldane in Great West Saddlery

Co Ltd The King in thewords
Neither the Parliament of Canada nor the provincial legislatures have

authority under the tAct to nullify by implication any more than ex
pressly statutes which they could not enact

The principle applies to such measure of regulation as

that which is attempted by the legislation of 1932 It is

nothing to the purpose that the legislation is expressed in

general terms applying to all wells in the Turner Valley

area The regulation takes effect by orders of the Board

constituted under it having the force of statute which may
apply not only to the field generally but to each well

eo nomine Every such order constitutes in effect

statutory edict governing the operations in and connected

with each several well against which it is directed

Nor is it material that by the lease an interest in the

tract has passed to the lessee The Dominion Lands Act
and the Regulations enacted pursuant to it give statutory

effect to plans for dealing with Dominion public lands

including lands containing petroleum and natural gas

which it must be assumed were conceived by Parliament
and the authorities nominated by Parliament as calcu

lated to serve the general interest in the development and

exploitation of such lands and the minerals in them It is

AC 91 at 116-117
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1933 not competent to provincial legislature pro tanto to

SPOONER nullify the regulations to which Parliament has given the

AND
force of law in execution of such plans by limiting and

POONEE
restricting the exercise of the rights in the public lands

TE created by such regulations in carrying the purpose of

VALLEY GAS
Parliament into effect Indeed an administrative order

CONSERVA- which the legislature has professed to endow with the force

TBD of statute directed against tract of public land the

GENERAL OF
property of the Dominion held by lessee under the

ALBERTA Regulations of 1910 and 1911 and which professed to

Duff c.j regulate the exercise by the lessee of his right to take

gas and petroleum from the demised lands would truly be

an attempt to legislate in relation to subject reserved for

the exclusive legislative jurisdiction of the Dominion

by 91 The Public Property of the

Dominion

On these two grounds therefore first that the legislation

of 1932 is repugnant in so far as it affects tracts leased

under the Regulations of 1910 and 1911 to those Regula

tions and the statute under which they were promulgated

and second on the ground that in so far as it authorizes

the Board to make regulations concerning the production of

natural gas and naphtha from lands held under lease from

the Dominion for the purpose of working them for the

production of those minerals it is legislation strictly con

cerning the public property of the Dominion on both of

these grounds the legislation of 1932 would if these public

lands were still held by the Dominion be inoperative as

regards the leases with which we are concerned

As respects tracts of land held in fee simple totally

different considerations apply Such tracts have ceased to

be the public property of the Dominion and in the absence

of some Dominion enactment relating to matters comprised

within the subject of the public property that would have

the effect of limiting the jurisdiction of the provinces

under 92 10 13 and 16 there is no ground on

which such legislation could as affecting such lands be held

to be ultra vire.s McGregor Esquirnalt Nanaimo Ry
Co

A.C 462 at 468
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We have not considered it necessary to attempt the 1933

formulation of any general rule by which apart from the SPO0NER

enactments of the B.N.A Act 1930 the validity of pro-
OILS Li

vincial legislation affecting the holders of leases and other SPOONER

particular and limited interests in the public lands of the

Dominion may be tested Speaking broadly it may be Tmwsi

stated without inaccuracy that such legislation cannot law- SER
fully take effect if it is repugnant to some statutory enact- TION BOARD

ment by the Dominion passed in exercise of its powers to

legislate in relation to its public lands This is involved A0F
in the judgment of the Judicial Committee in the Great

West Saddlery Co case already cited The occupant
Duff C.J

of Dominion lands under legal right may be taxed in

respect of his occupancy But it is necessary to be cautious

in inferring from this that such taxation can in every case

be enforced by remedies involving the sale or appropriation

of the occupants right without regard to the nature of that

right Where the right is equivalent to an equitable

title in fee simple probably no difficulty would arise

Calgary and Edmonton Land Co Attorney-General of

Alberta but if the enforcement of tax imposed by

provincial legislation would involve nullification in whole

or in part of competent Dominion legislation under which

the right is constituted then it is to say the least doubt

ful whether such provisions could take effect

The judgment in the Great West Saddlery Co case

discussed the matter of the enforcement of provincial tax

levied upon Dominion company incorporated under the

residuary clause of 91 Lord Haldane there adverts to

some of the difficulties attendant upon holding that it is

competent to provincial legislature to enforce the pay
ment of tax upon Dominion company by penalty

involving the abrogation of some capacity or power com
petently bestowed upon it by the Parliament of Canada

Similar questions may be suggested as arising in other

connections for example the question whether it is com
petent to legislature to sanction measures for the enforce

ment of tax imposed upon Dominion railway which

would involve the dismembermentof the railway

In Smith Vermilion Hills the proceeding was an

action against Smith who was assessed as tenant The

A.C 91 1911 45 Can SCR 170

A.C .569
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sole question in the action was that of Smiths personal

SpooNEa liability to pay the tax He
OILS LTD

was duly assessed in respect of the land comprised in the two leases

SpoowEa and the question is whether the assessment was valid 573

The real question is whether this restriction the restriction in virtue

TURNER
of 125 of the BRA Act prevents the legislature of Saskatchewan

VALLEY GAS from imposing the tax in controversy upon tenant of Crown lands

CONSERVA- .p 572
TION BOARD

AND THE No question arose as to any remedy by proceedings affect-

GENERAL
ing the title to the lands or the lease This point was

ALBERTA adverted to in this Court in Smith Vermilion Hills

Duff C.J In City of Montreal Attorney-General for Canada

Lord Parmoor points out that the remedy of the munici

pality was necessarily limited in such way as to exclude

the operation of the provisions of the Charter of Montreal

giving recourse against the immoveable occupied by the

tenant

Once again as regards the amenability of occupants of

Crown property to provincial laws in respect of nuisances

such as for example legislative provisions for the sup

pression of noxious weeds mentioned in the judgment

which as rule impose upon occupiers generally duties

enforceable against the occupier personally by penalty it is

not out of place to observe that the validity of legislation

empowering an administrative board to prescribe rules in

relation to such matters having the force of statute with

respect to any individual tract of land including tracts

which are the public property of the Dominion might

possibly as affecting such tracts be subject to different

considerations Where the regulations under which Dom

inion lands are leased or the stipulations of such leases

contain provisions dealing with the very subject matter of

the provincial legislation then it is quite obvious that

such regulations and stipulations must prevail in case of

conflict Madden Nelson Fort Sheppard Railway

Co Can Pac Ry Co Corporation of the Parish of

Notre Dame de Bonsecours Can Pac Ry Co The

King Great West Saddlery Co Ltd The King

1914 49 Can S.CR 563 at A.C 367 at 372-3

573-4
1907 39 Can S.C.R 476 at

A.C 136
482-3

18991 A.C 626 A.C 91 at 116-7



S.C.R.1 SUPREME COURT OF CANADA 647

We think it desirable to say this much in order to mdi- 1933

cate the difficulty of drawing an abstract line assigning SPOONER

boundaries to the provincial fields of the general powers
OILS LTD

vested in the provinces by 92 and marking them off from Sooa
the sphere of the essential powers of the Dominion under

one of the enumerated heads of 91 and 91 in par-
Tui

ticular or from the larger sphere which includes the

Dominions ancillary powers as well TION BOARD

It may be observed in view of some observations made ATTORNEY-

by the Appellate Division that land held under an estate GERALoF

in fee simple in province is not necessarily subjected to
ID

an unlimited control by the province in the field of prop-
erty and civil rights Such is not the case for example

where land so held is part of Dominion railway Wil
son Esquimalt Nanaimo Ry Co

It may be proper also to utter word of caution with

regard to the authority of the provinces in relation to the

confiscation of property

The term confiscation of course connotes according

to ordinary usage something in the nature of privilegium

of special law dealing with particular case Now it

might be difficult in most cases to hold that statute

specifically appropriating to the Crown in the right of the

province the interest of lessee in Dominion lands was

not legislation dealing with the subject of the public prop

erty of the Dominion and apart from that it would prob

ably also be difficult in most cases to escape the conclusion

that an attempt to substitute the Crown as lessee in place

of lessee for example who has acquired his lease under

the Regulations of 1910 and 1911 was repugnant to such

regulations and to the statute by which they were

authorized

We are therefore unable to concur with the Appellate

Division in the reasons which led them to dismiss the appel
lants appeal from the learned trial judge We agree with

them that the legislation of 1932 does not come within the

exception set out in of the compact The exception is

in these words

except either with the consent of all the parties thereto other than Can
ada or in so far as any legislation may apply generally to all similar

agreements relating to lands mines or minerals in the Province or tn

interests therein irrespective of who may be the parties thereto

AC 202 at 207-8



848 SUPREME COURT OF CANADA

193Z Admittedly there was no consent and it is hardly disputed

SPOONER that the legislation does not apply to all similar agree-

OILS LTD ments relating to lands mines or minerals in the Province

SPOONER or to interests therein

We cannot however agree with the Appellate Division

VALLEY GAS
that the governing consideration in applying of the

C0NSERvA- agreement is that upon which they base their judgment

TION1ABD That section deals in specific terms with specific things

ATTORNEY- The Province is not to alter nor is it to affect except

ALBERTA
under conditions which as we have said do not exist here

Duff CJ
by legislation or otherwise any term of any such

lease of Crown lands mines or minerals

We think the natural reading of these words is that which

precludes the province from legislating in such way as to

alter or affect any term of any such lease irre

spectively of any possibilitythat such legislation might be

of such character that it would fall under the powers of

the provincial legislature even if the public lands of the

Dominion had not been transferred to the province

We have said something to indicate some of the diffi

culties in the process of ascertaining the precise limits of

the powers of the province to enact legislation affecting the

public property of the Dominion We think that the limits

of these powers as exercisable after the transfer of the

land were intended to be fixed by the stipulations of the

agreement as regards the matters therein dealt with and

must now in any particular case be determined by refer

ence to the true construction of those stipulations

It follows from all this that the impugned legislation is

invalid in so far as it affects leases under the Regulations

of 1910 and 1911

It was not contended before us that the effect of this is

to invalidate the impugned enactments in their entirety

It was not argued that on the grounds we have been con

sidering the legislation ought to be held invalid in so far

as it provides for the regulation of wells held under title

in fee simple On this point we express no opinion and our

judgment will be limited accordingly

We have still to consider the question whether the statute

is invalid on the ground that as whole it deals with mat

ters falling strictly under 912 or at all events with

matters outside the scope of 92 The subject has been
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discussed fully and very ably in the judgment of the 1933

Appellate Division and we think it right to say that in this SPOONER

respect we are in complete agreement with that judgment OILS LTD

In Union Colliery Company of British Columbia Ltd SP00NER

Bryden Lord Watson speaking for the Judicial Corn- THE
mittee said at 587 that the Coal Mining Regulations TuRNER

there in question might be regarded as merely establish- ERV
ing regulation applicable to the working of underground ARD
coal mines and he added that if that had been an ex- ATTORNEY

haustive description of the substance of the enactments G7ERALOF
it would be difficult to dispute that they were within the

DffCJ
competency of the provincial legislature by virtue either i_
of 92 subs 10 or 92 subs 13 We think that is what

this legislation now before us in substance is legislation

providing for the regulation of the working of natural gas

mines in the Turner Valley area It rests upon those who

impeach the statute as ultra vires on the ground that it

deals with matters outside the scope of 92 to adduce some
reason for ascribing to it another character In this we
think the appellants have failed

The statute provides for the regulation of the wells in

that area from point of view which is provincial and for

purpose which is provincialthe prevention of what the

legislature conceives to be waste of natural gas in the

working of them In its substance it deals neither with
trade in general nor with trade in any matter of inter-

provincial concern nor is there anything before us to in
dicate that the working of these mines excepting of course
the wells situate upon lands leased from the Dominion is

matter which by reason of exceptional circumstances has

ceased to be or has ever been anything but matter pro
vincialin the relevant sense

The appeal must be allowed with costs and judgment
given for the plaintiffs in accordance with the views herein

expressed

Appeal allowed with costs Judgment declaring that

the impeached legislation is invalid as respects the

leasehold properties of the appellants

Solicitors for the appellants Patterson Hobbs
Solicitors for the respondents Gray and

Frawley

A.C 8O
e98714
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SUPERIOR COURT OF JUSTICE - ONTARIO 
DIVISIONAL COURT 
 
 
RE:  THE SUMMIT GOLF & COUNTRY CLUB, Appellant (Moving Party) 
  
  - and - 
 

THE CORPORATION OF THE REGION OF YORK and THE ONTARIO 
MUNICIPAL BOARD, Responding Parties 
 

BEFORE: Justice Lax 
 
COUNSEL: N. Jane Pepino, C.M., Q.C., LL.D. and Patrick J. Harrington, for the Moving 

Party, The Summit Golf & Country Club  
 
  Barnet Kussner, for the Responding Party, The Corporation of the Region of York 
 
 
HEARD: July 15, 2008 
 
 
 

E N D O R S E M E N T 
 
LAX J. 
 
[1]      This motion for leave to appeal arises out of an application made by Summit Golf & 
Country Club in November 2005 to the Region of York for a tree removal permit to facilitate a 
redesign of parts of a private golf course. The redesign was intended to avoid future 
incompatibilities with planned road widening in proximity to the golf course and potential 
liability concerns relating to errant golf balls.  

[2]      In 2006 and into the late spring of 2007, Summit engaged in consultations with the 
Region, the Town of Richmond Hill, and others in order to arrive at a mutually acceptable tree 
removal and replacement plan. The Region ultimately refused Summit’s permit application on 
June 21, 2007. Summit then appealed the refusal to the Ontario Municipal Board pursuant to s. 
136(1) of the Municipal Act, 2001, but effective January 1, 2007, the right of appeal which had 
been conferred by the Municipal Act was repealed by legislative amendment to that statute.  
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[3]      The Board determined that as the statutory right of appeal did not survive the repeal of s. 
136(1) of the Municipal Act, it did not have the jurisdiction to entertain the appeal. In particular, 
it found that Summit’s appeal rights under former s. 136(1) had not vested prior to the repeal of 
this section and that neither section 51 of the Legislation Act nor the common law presumption 
against interference with vested rights was of assistance to Summit in the circumstances of this 
case.  

[4]      Summit seeks leave to appeal this decision. It submits that the Board erred in law in 
failing to recognize that a tree permit applicant was vested with a right of appeal upon filing a 
complete application and that this issue is of sufficient importance to warrant the attention of the 
Divisional Court.  

[5]      Leave to appeal may be granted on a question of law. The appropriate standard of review 
is correctness. I find no good reason to doubt the correctness of the Board’s decision on a point 
of law. The Board’s decision is consistent with the recent decision of this Court in Niagara 
Escarpment Commission v. Paletta International Corporation (2007), 229 O.A.C. (Div. Ct.) 
(leave to appeal refused, April 25, 2008 (C.A.)) and with established Supreme Court of Canada 
jurisprudence dealing with vested rights: R. v. Puskas; R. v. Chatwell, [1998] S.C.J. No. 51; 
Apotex Inc. v. Canada (Attorney General), [1994] 1 F.C. 742 (C.A.); affirmed, [1994] 3 S.C.R.  
1100.  

[6]      The Board’s decision is also consistent with other appellate authority to which the Board 
made reference in its decision, including Erin Dancer Holdings Corp. v. Richmond Hill (1996), 
O.J. No. 5118 (Div. Ct.), reversed (1998) O.J. No. 2079 (C.A.); Gustavson Drilling (1964) Ltd. 
v. Canada (Minister of Revenue), [1977] 1 S.C.R. 271 and Director of Public Works v. Ho Po 
Sang, [1961] 2 All E.R. 721 (P.C.).  

[7]      The Board correctly found that Summit had no vested right to an appeal as of the 
effective date of the repeal of section 136. The mere possibility of availing itself of a right of 
appeal is not sufficient to preserve the right thereafter: Dikranian v. Quebec (Attorney General), 
[2005] 3 S.C.R. 530.  It accepted the Region’s position that the appeal hearing to which Summit 
asserted a vested right is not an end in itself – rather, it is a means by which it hoped to achieve 
its ultimate goal of obtaining the tree removal permit, thereby creating merely a hope or 
expectation, as in Ho Po Sang and Paletta.  

[8]      Prior to its repeal, section 136(1) of the Municipal Act conferred three separate rights of 
appeal. The two that are relevant include an appeal from a non-decision under subsection 
136(1)(b) and an appeal from a refusal under subsection 136(1)(a). An appeal from a non-
decision could have been exercised any time after 45 days had elapsed from the filing of the 
application. Summit did not file a so-called “friendly appeal” to preserve this right, although it 
was represented by experienced counsel and was aware of this practice. Once a decision had in 
fact been rendered, it nullified any right to appeal from a non-decision.  
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[9]      Summit contends that from the time it first filed its application, it had a vested right to an 
appeal from a refusal even before an actual decision to refuse had been rendered. The Board 
correctly determined that there is nothing within section 136(1) to support that contention as the 
right to appeal does not arise unless and until there is an actual refusal that is capable of being 
appealed from. Neither section 51 of the Legislation Act nor the common law presumption 
against interference with vested rights which the Legislation Act codifies is of assistance to 
Summit in the circumstances of this case. The right of appeal that Summit purported to exercise 
was an appeal from Regional Council’s refusal to approve a permit. That right did not come into 
existence until after the actual refusal had taken place on June 21, 2007, well after the repeal of 
section 136. It could not therefore be a “right, privilege, obligation or liability that came into 
existence under the repealed or revoked Act or regulation” as provided in subsection 51(1)(b) of 
the Legislation Act. The Board correctly determined this. 

[10]      The Legislature enacted no transitional provisions with respect to the repeal of section 
136, although it did enact transitional provisions in respect of rights that existed under other 
sections of the Municipal Act which were amended or repealed concurrently with the repeal of 
section 136. The reasonable inference is that the Legislature turned its mind to this and intended 
the new legislation to have immediate effect and apply to all appeal rights that had not 
crystallized or had not yet been exercised. The Board was entitled to draw this inference.  

[11]      The practical result of the Board’s decision is that the legislative repeal of section 136 
applies to tree removal applications filed after January 1, 2007 and applications filed before that 
date where no decision had yet been made and no appeal had yet been filed. Summit asserted at 
the Board hearing that the pool of potential future appellants is quite small. Counsel for the 
Region advised the Court that he was aware of only one other situation where this may arise. 
Therefore, even if Summit had been able to satisfy me that there is reason to doubt the 
correctness of the Board’s decision, it has no broad implications for the development of the law 
or the administration of justice so as to warrant the attention of the Divisional Court. 

[12]      The motion for leave to appeal is dismissed with costs. If the parties are unable to agree 
on costs, they may make brief written submissions within 30 days of the release of these reasons. 

 

 

 
_____________________________ 

LAX J. 
 
 
 
DATE:  July 17, 2008 
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