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Dear Ms. Walli: 

Re: Submissions of the Utilities on Legal Effect of Repeal of Climate Change Act 
and treatment of Strictly Confidential Information  
File Number: EB-2018-0331 

 
We are counsel to Enbridge Gas Inc. (formerly Enbridge Gas Distribution Inc. and Union 
Gas Limited).  We will refer to these parties as “the Utilities” in this submission. 
 
In Procedural Order No. 31, the Ontario Energy Board (OEB, or the Board) requested that 
parties provide written submissions on the legal effect of a repeal of legislation including 
where the repealing act is silent as to the effect of the repeal on specific provisions that 
had been in force.  The OEB requested that the submissions address the required 
treatment of strictly confidential evidence in this proceeding that follows from the 
determination of the legal effect of the repeal of the Climate Change Act.2  
 
As explained below, an important principle of statutory interpretation is that a statute is not 
to be read or interpreted retroactively (to apply to prior events before the enactment of the 
statute) unless the statute clearly indicates this intent.  More specifically, the applicable 
legal authorities are clear that where legislation is repealed without reference to 
retrospective effect then the repealed legislation continues to apply in respect of 
transactions and events that arose during the currency of the legislation.    
 
In this case, the statutory obligation on the Utilities not to disclose information related to its 
participation and plans for Ontario government Cap and Trade auctions was in full force 
and effect at the time when all auctions were held (between January 2017 to May 2018).  
The repeal of the Climate Change Act, effective on October 31, 2018, did not include any 
transition provisions related to the prohibition against disclosure of auction information.3  It 
                                                 
1 EB-2018-0331, Procedural Order No. 3, February 12, 2019. 
2 The full title of the statute is the Climate Change Mitigation and Low-carbon Economy Act, 2016, 
S.O. 2016, c. 7.  See Tab 1 of Brief of Authorities. 
3 See Cap and Trade Cancellation Act, 2019, S.O. 2018, c. 13, section 16.  See Tab 2 of Brief of 
Authorities. 
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is clear, therefore, that the prohibition against public disclosure continues to apply in 
relation to information submitted during or relating to the time when the Climate Change 
Act was in force.  The types of information already classified and/or accepted by the 
Board as “Auction Confidential” and “Market Sensitive” should continue to be treated as 
confidential, and managed as prescribed in the Board’s Regulatory Framework for the 
Assessment of Costs of Natural Gas Utilities’ Cap and Trade Activities (the Framework)4.  
Even after this proceeding, the prohibitions against disclosure will continue where 
disclosure of past Cap and Trade transactional activity and strategies is requested.   
 
Background 

The Framework describes the confidentiality obligations from the Climate Change Act as 
follows: 

The Climate Change Act prohibits a person from disclosing whether or not 
the person is participating in an auction or “any other information relating to 
the person’s participation in an auction, including the person’s identity, 
bidding strategy, the amount of the person’s bids for a specified quantity of 
emissions allowances and the financial information provided to the Director 
in connection with the auction”. Disclosure of this information may only be 
made as ‘prescribed’. Section 65 of the Cap and Trade Regulation [O. Reg. 
144/16] specifies that the OEB is a ‘prescribed’ person to whom Auction 
Confidential Information may be disclosed.5  

 
Taking this statutory direction into account, the OEB developed an approach through 
which the Utilities would provide “Auction Confidential Information” and “Market Sensitive 
Information” for review by the OEB and OEB staff only, and then the OEB would prepare a 
non-confidential public report as to the reasonableness of the Cap and Trade costs 
incurred by a Utility.   
 
The OEB recognized that this approach is a departure from its general practice.  Typically, 
the OEB places materials on the public record so that all interested parties can have equal 
access to those materials, or alternately makes confidential materials available to parties 
who follow the OEB’s confidentiality guidelines.  The OEB determined that this different 
approach is required because of the restrictions in the Climate Change Act.  The OEB 
stated that “[t]he Climate Change Act includes limitations on the disclosure of certain 
information, that must be respected despite the OEB’s general approach to confidentiality” 
and confirming that “[t]hese limitations are reflected in this Regulatory Framework”.6   
 
The Utilities filed Cap and Trade Compliance Plans for each of 2017 and 2018.7  Each of 
these filings contained Market Sensitive and Auction Confidential information which was 
                                                 
4 EB-2015-0363, September 26, 2016.  See Tab 3 of Brief of Authorities. 
5 Framework, page 11.  The restrictions described in this passage, which are found in subsections 
32(6) to (9) of the Climate Change Act, relate to disclosure of information about auction 
transactions.  Note that similar prohibitions against disclosure of information about secondary 
market transactions were set out in subsections 29(5) and (6) of the Climate Change Act – those 
prohibitions are what caused the OEB to create the “Market Sensitive Information” category.   
6 Framework, page 9. 
7 These proceedings are filed as EB-2016-0296/0300/0330 and EB-2017-0224/0255/0275.   
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statutorily prohibited from being publicly disclosed. The OEB applied its stated approach 
to Confidentiality of Cap and Trade Information as set out in the Framework in the 
processes related to the Utilities’ Cap and Trade Compliance Plans for 2017 and 2018. 
This meant that the details of the strategies and participation of each of the Utilities in 
auctions and the secondary market in 2017 and 2018 was not disclosed to any party other 
than the Board and Board staff.   
 
On July 25, 2018, the Ontario government introduced the Cap and Trade Cancellation 
Act, 2018,, which was designed to implement the government’s commitment to wind down 
Ontario’s Cap and Trade Program.  This followed the July 3, 2018 announcement that the 
government had revoked the Cap-and-Trade Program Regulation and prohibited 
registered participants from purchasing, selling, trading or otherwise dealing with emission 
allowances and credits.  As a result, the May 2018 auction was the final Ontario Cap and 
Trade Auction. 
 
The Cap and Trade Cancellation Act received Royal Assent on October 31, 20188 and 
came into force shortly thereafter.  The Cap and Trade Cancellation Act indicated, at 
section 16, that “The Climate Change Mitigation and Low-carbon Economy Act, 2016 is 
repealed.”9  The Cap and Trade Cancellation Act does not include any transition 
provisions or otherwise address the status of any provisions that were included in the 
Climate Change Act.    
 
Since the time that the Climate Change Act was repealed, the OEB has not made any 
changes to the Framework, and the rules related to Confidentiality of Cap and Trade 
Information remain in place.   
 
Following the repeal of the Climate Change Act, the OEB directed the Utilities to 
discontinue their Cap and Trade Unit Charges as of September 30, 2018, and approved 
the provisional clearance of amounts recorded in the Gas Utilities’ Cap and Trade related 
deferral and variance accounts (C&T DVAs).  The OEB then convened this proceeding to 
undertake a prudence review of the balances in the C&T DVAs.   
 
  

                                                 
8 See https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-4/status. See 
Tab 4 of Brief of Authorities.  
9 The Cap and Trade Cancellation Act also includes provisions related to how Cap and Trade 
instruments acquired under the Climate Change Act would be treated, and whether compensation 
would be paid to a person holding such instruments – see section 8. 

https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-4/status
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Key Principles of Statutory Interpretation 

There is a strong presumption that legislation is not intended to be retroactive unless this 
is expressly or necessarily implied by the language of the statute.10  The rights and 
obligations set out in a new or amended statute apply prospectively to new events arising 
after the statute comes into effect, but do not ordinarily apply to events that predate the 
new or amended statute.11   
This principle has been codified in Canadian “Interpretation Acts” (including Ontario’s 
current Legislation Act, 2006) so that the principle also applies in relation to the repeal of 
legislation.  The result is that repealed legislation does not apply to new events but will 
generally be taken to continue to apply to events that occurred during the currency of the 
legislation.12  An exception exists where the language of the repealing legislation indicates 
otherwise. 
 
Ontario’s Legislation Act, 200613 clearly addresses this situation under the heading “Effect 
of repeal and revocation”.  The relevant provision reads as follows: 
 

51 (1) The repeal of an Act or the revocation of a regulation does not, 
 
(a) affect the previous operation of the repealed or revoked Act or 
regulation; 
 
(b) affect a right, privilege, obligation or liability that came into existence 
under the repealed or revoked Act or regulation;  
 
(c) affect an offence committed against the repealed or revoked Act or 
regulation, or any penalty, forfeiture or punishment incurred in connection 
with the offence;  
 
(d) affect an investigation, proceeding or remedy in respect of, 

 
(i) a right, privilege, obligation or liability described in clause (b), or 
 
(ii) a penalty, forfeiture or punishment described in clause (c). 

 
Thus, as can be seen, where a statute is repealed the rights and obligations that arose 
when the statute was still in force remain valid.   
 
                                                 
10 See Re. Estate of Joseph Paul Grieco, deceased, 2013 ONSC 2465, at para. 5, citing Halsburys 
Laws of Canada (Legislation, retroactivity) and Gustavson Drilling (1964) Ltd. v. Canada (Minister 
of National Revenue, [1977] 1 S.C.R. 271, at p. 279.  See Tabs 5 and 6 of Brief of Authorities. 
11 This principle is described clearly in a seminal text on the topic of statutory interpretation, which 
states that “it is strongly presumed that legislation is not intended to be retroactive”.  See Sullivan, 
Ruth, Sullivan on the Construction of Statutes (LexisNexis Canada Inc., 2014, 6th Edition), at pages 
771-772, and the cases cited therein.   See also Pyke v. Tri Gro Enterprises Ltd., [1999] O.J. No. 
3217 (S.C.J.), at paras. 255-259 (case affirmed at [2001] O.J. 3209 (C.A.)).  See Tabs 7 and 8 of 
Brief of Authorities. 
12 See Sullivan on the Construction of Statutes, at pages 732-733.   
13 S.O. 2006, C. 21, Sched. F.   See Tab 9 of Brief of Authorities. 
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As described in Sullivan on the Construction of Statutes, the implication of section 51 of 
the Legislation Act (and similar provisions in other jurisdictions) is that: 
 

[T]he repeal of an enactment does not destroy any right, privilege, 
obligation or liability arising under the repealed enactment, nor does it 
obliterate any contravention of the repealed law.  Investigations and 
proceedings related to pre-repeal events may be begun and continued 
under the old enactment despite its repeal.  And the remedies and 
punishments provided for under the old enactment still apply as if the 
repeal had not occurred.  In short, the repealed law continues to apply to 
pre-repeal facts for most purposes as if it were still good law.14 

 
This interpretation is confirmed by review of cases that have considered the operation of 
section 51 of the Legislation Act and corresponding provisions in other Canadian statutes.  
These cases demonstrate that where parties were governed by and acted in accordance 
with statutory law as it existed at the time of their transactions, then that law will continue 
to apply post-repeal to a review or determination related to those transactions.   
 
For example, in Re. Estate of Joseph Paul Grieco, deceased, the Ontario Superior Court 
was faced with the question whether prior legislation or current legislation that repealed 
and replaced the prior legislation applied to determine the priority of support claims over 
other claims.  Justice Salmers found that the legislation as it existed at the time that the 
entitlement to support payments arose was the applicable law.  In coming to this 
conclusion, Justice Salmers noted that “the Legislation Act, 2006 provides for the 
continued application of repealed legislation to facts that occurred prior to repeal.”15  
 
An older, oft-cited case looking at the question of when repealed legislation will continue 
to apply examined the phrasing of the predecessor provision to section 51 of the 
Legislation Act and confirmed that when specific rights or obligations are incurred before a 
statute is repealed, then they will be preserved post-repeal.16  The principle is that parties 
who have acted in accordance with the legislation as it stood should be able to assume 
that the legislation will continue to be treated as applicable when issues around their past 
actions later arise. 
 
Interestingly, the principle that repealed or replaced legislation will continue to apply to 
review of past transactions has been applied in the context of review of a deferral account 
by the Alberta Energy and Utilities Board.  In a 2005 Alberta Court of Appeal decision 
considering the Alberta regulator’s review of ATCO Gas and Pipelines Ltd.’s “Deferred 
Gas Account” balance, the Court noted that: 
 

The gas sales in question and the decision under appeal took place prior to 
the coming into force of the 2000 Revised Statutes of Alberta on January 1, 
2002 by proclamation O.C. 424/2001. Accordingly, although the R.S.A. 

                                                 
14 See Sullivan on the Construction of Statutes, at page 831.   
15 Re. Estate of Joseph Paul Grieco, deceased, supra, at para. 5. 
16 Township of Nepean v. Leikin, 1971 CanLII 642 (ON CA), at page 6.  See Tab 10 of Brief of 
Authorities. 
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2000 statutes apply with respect to ATCO’s application for leave to appeal, 
which occurred after the proclamation date, the matters before the Board, 
now under appeal, are governed by the Gas Utilities Act, R.S.A. 1980, c. 
G-4, as amended (“GUA”), the Alberta Energy and Utilities Board Act, S.A. 
1994, c. A-19.5 (“AEUBA”), and the Public Utilities Board Act, R.S.A. 1980, 
c. P-37, as amended (“PUBA”).17 

 
The passage reproduced above reflects the principle that where new legislation is purely 
procedural, then the repealed legislation no longer applies18 (that is why the new leave to 
appeal rights in the Alberta statute applied to an appeal of an earlier decision).  However, 
that principle does not apply in the current OEB proceeding.  The rights and obligations of 
parties to keep certain Cap and Trade transaction information confidential are not purely 
procedural.  Instead, they are substantive rights and obligations, with associated 
penalties.  In any event, the confidentiality provisions in the Climate Change Act were not 
replaced with any different or contradictory direction or requirement.   
 

Application of law to the facts 

Section 51 of the Legislation Act directs that the prohibitions against disclosure of Auction 
Confidential Information and Market Confidential Information will continue to apply where 
such information relates to and dates from the time while the Climate Change Act was in 
force and effect.  That conclusion is clear when the background facts described earlier are 
applied to the law that is highlighted above.  The prohibition against disclosure governs 
not only this proceeding, but all current and future circumstances where the Utilities are 
requested to provide specific information about their Cap and Trade market activities.   
 
While the application of the section 51 of the Legislation Act to the facts of the case ought 
to be dispositive, the Utilities also want to repeat their position as set out in their 
December 27, 2018 letter that harm may result from disclosure of the Auction Confidential 
Information and Market Confidential Information. 
 
The prohibitions against disclosure existed at all relevant times both within the confines of 
the Board’s review of the Utilities’ Compliance Plans and in respect of the Utilities’ 
activities relating to the acquisition of compliance instruments.  Throughout the term 
contemplated by this 2016-2018 C&T DVA proceeding, the Utilities retained consultants to 
support the development of their respective compliance and procurement strategies under 
the conditions of strict confidentiality protections. Disregarding these conditions and the 
requirements of the Climate Change Act retroactively by disclosing the proprietary work of 
these consultants to parties other than the OEB, even under the protection of the OEB’s 
confidentiality guidelines, would discourage certain consultants from providing the Utilities 
the same level of assistance and guidance in the future, ultimately disadvantaging 
ratepayers.  
 

                                                 
17 ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), 2005 ABCA 122, at para. 
26.  See Tab 11 of Brief of Authorities. 
18 This principle is discussed in Sullivan on the Construction of Statutes, at pages 802-807.   
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Additionally, there is potential harm that may result from the disclosure of information 
about the Utilities’ plans and transactions involving compliance instruments, even after the 
end of Ontario’s Cap and Trade Program. The Utilities have an affiliate, Gazifère, 
operating in the province of Québec who is an active participant in cap and trade 
programs in Québec and California under the Western Climate Initiative (WCI).  Market 
participants in the WCI would benefit from knowing the strategies employed by Gazifère’s 
affiliates in Ontario.  Further, the Utilities themselves will be participating in future climate 
change compliance programs, such as the federal Clean Fuel Standard.  Where the 
Utilities’ general compliance strategies and plans are made public, that may require the 
Utilities to develop new strategies and plans if other parties in the competitive market can 
use this information and take steps to make the Utilities’ existing approaches more 
expensive.  This will result in more cost for ratepayers, including requiring new advice 
from expert consultants.  Such an outcome will devalue the investments already made by 
the Utilities and their ratepayers in preparing detailed Utility-specific compliance and 
procurement strategies.   
 
More broadly, with the current volatile state of federal and provincial climate change 
policies, it would be inappropriate for the OEB to put the Utilities in a position of perpetual 
disadvantage relative to other climate change market participants whose past practices 
and strategies are not subject to public disclosure.  The regulatory review of the C&T 
DVAs can proceed as it has in the past with maintaining confidential treatment of Auction 
and Market Confidential Information.  The OEB will have all necessary information, and 
OEB Staff will, as always, be able to represent the public interest.   
 
Finally, it should be highlighted that disclosure of the Auction Confidential Information and 
Market Confidential Information may result in the OEB inadvertently breaching obligations 
of the Ontario government to keep such information confidential.  The Province of Ontario 
entered into an agreement with the Province of Quebec and the State of California with 
respect to the operation of the Cap and Trade regime in all three jurisdictions and to 
undertake joint auctions.19  In that Agreement, Ontario agreed to harmonize and integrate 
its regime in a manner consistent with and materially in compliance with the regimes in 
California and Quebec.  The Agreement included provisions that specifically dealt with the 
protection of confidential information which clearly included information about activities 
relating to joint auctions.  While Ontario has given notice of its withdrawal from the 
Agreement, it has not been relieved of its obligations during the currency of the 
Agreement nor in important respects, certain obligations which continue after withdrawal.  
It is important to note that the Agreement specifically provides at Article 17 that: 
“Withdrawal from this Agreement does not end a Party's obligations under Article 15 
regarding confidentiality of information, which continue to remain in effect”.  Nothing in the 
Cap and Trade Cancellation Act eliminates this obligation. 
 
For all of the reasons detailed in this letter, the Utilities submit that the OEB should 
proceed in the manner proposed in Procedural Order No. 1, and treat Auction Confidential 

                                                 
19 Agreement on the Harmonization and Integration of Cap-and-Trade Programs for Reducing 
Greenhouse Gas Emissions Between The Gouvernement du Québec, The Government of 
California and The Government of Ontario, September 22, 2017 (the Agreement).  See Tab 12 of 
Brief of Authorities. 
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Information and Market Confidential Information in accordance with the Climate Change 
Act and the Guidelines.  Proceeding in this manner will see the prudence review 
conducted in the way that was expected during the time when the Cap and Trade 
transactions now being reviewed were planned and executed.   
 
Yours truly, 
  
AIRD & BERLIS LLP 
 

 
David Stevens 
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Français 
Climate Change Mitigation and Low-carbon Economy Act, 2016 

S.O. 2016, CHAPTER 7 

Note: This Act was repealed on November 14, 2018. (See: 2018, c. 13, s. 16) 

Last amendment: 2018, c. 13, s. 16. 

Legislative History: 2018, c. 3, Sched. 5, s. 12; 2018, c. 8, Sched. 3; 2018, c. 13, s. 16. 

CONTENTS 

Preamble 
INTERPRETATION

1. Interpretation
2. Purpose 
3. Existing aboriginal or treaty rights
4. Crown bound

GREENHOUSE GAS
5. Greenhouse gas 
6. Emission reduction targets 
7. Climate change action plan 
8. Minister’s progress reports 
9. Duty to quantify emissions 
10. Duty to report 
11. Duty to verify 
12. Information request by Director
13. Attribution of emissions 

THE CAP AND TRADE PROGRAM
14. Duty to submit emission allowances and credits
15. Mandatory participants: registration
16. Voluntary participants: registration
17. Market participants: registration
18. Conditions of registration 
19. Duty to comply with conditions of registration
20. Cancellation of registration 

CAP AND TRADE ACCOUNTS AND TRANSACTIONS
21. Prohibition, transactions by unregistered persons
22. Registered participants’ cap and trade accounts
23. Recognition as account agent 
24. Designation of account agents 
25. Suspension of registrant’s authority re: accounts
26. Closing an account 
27. Authority of Minister, Director re: accounts
28. Prohibitions re: cap and trade accounts
29. Prohibitions re: trading 

EMISSION ALLOWANCES AND CREDITS
30. Ontario emission allowances 
31. Distribution of Ontario emission allowances
32. Auction or sale of Ontario emission allowances
33. Retiring, cancelling emission allowances
34. Offset initiatives: registration 
35. Ontario credits 
36. Issuing Ontario credits 
37. Retiring, cancelling credits 
38. Recognition of instruments of other jurisdictions
39. Actions not invalid 

VERIFICATION, INSPECTION AND INVESTIGATION
40. Verification of reports 
41. Duty to make records available
42. Inspection by provincial officer
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43. Inquiry by provincial officer 
44. Power to prohibit entry, etc. 
45. Power to seize during inspection
46. Power to use force, request police assistance
47. Other powers and duties of provincial officers
48. Court order prohibiting entry, etc.
49. Court order authorizing entry or inspection

ENFORCEMENT
50. Offences 
51. Penalties 
52. Number of convictions 
53. Sentencing considerations 
54. Restitution orders 
55. If fine not paid 
56. Costs of seizure, etc. 
57. Administrative penalties 
58. Compliance orders 
59. Review of a compliance order 

ADMINISTRATION
60. Hearings by the Environmental Review Tribunal
61. Appeal to Divisional Court 
62. Orders and decisions, consequential authority
63. Collection, use and disclosure of information
64. Prohibitions affecting administration
65. Matters of evidence 
66. Verification by affidavit, etc. 
67. Service of documents, etc. 
68. Debts due to the Crown 
69. Immunity of the Crown 
70. No right to compensation 

GENERAL
71. Greenhouse Gas Reduction Account
72. Appointment of Directors 
73. Designation of provincial officers, analysts
74. Delegation by Minister 
75. Minister’s financial authority 
76. Agreements with other jurisdictions
77. Agreements re: administration, etc.
78. Regulations 
79. Regulations made by Minister 
Schedule 1 Greenhouse gas reduction account

             
Preamble 
Human-induced climate change is real and impacts are being experienced around the globe. The Intergovernmental Panel on 
Climate Change has concluded that warming of the climate is unequivocal and that most of the observed increase in global 
average temperature is due to human activity. 
To prevent dangerous climate change, the global community has identified the objectives of holding the increase in the global 
average temperature to well below 2 degrees Celsius above pre-industrial temperatures and pursuing efforts to limit the 
temperature increase to 1.5 degrees Celsius above pre-industrial temperatures.  A rise beyond 2 degrees Celsius poses the 
very real risk that countries around the world will experience irreversible damage to their environment.  Such a rise in 
temperature poses a risk of irreversible widespread impacts on human and natural systems and threatens Ontario’s 
agricultural resources, natural areas and ecosystems, and economic well-being. 
This risk justifies action to mitigate climate change, including reducing greenhouse gas that causes climate change. The 
global community is mobilizing around this goal through the United Nations Framework Convention on Climate Change and 
its related agreements, and Ontario is committed to playing its part. 
By taking action now, Ontario’s households and communities, infrastructure, agricultural resources, natural areas and 
ecosystems, including the Great Lakes and the boreal forest, will be better protected for the benefit and enjoyment of all. 
Ontario will also be well positioned to take advantage of the low-carbon economy through local job creation, an expanding 
low-carbon technology sector and other global economic opportunities. 
All Ontarians have a role to play in addressing climate change, including understanding how Ontarians contribute to 
greenhouse gas emissions and changing their behaviour to reduce those emissions. 
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The Government of Ontario believes that the public interest requires a broad effort to reduce greenhouse gas and to build a 
cleaner and more prosperous Province. The Government will continue to involve and engage individuals, businesses, 
communities, municipalities, non-governmental organizations and First Nation and Métis communities in the ultimate goal of 
fostering a high-productivity low-carbon economy and society in Ontario. 
First Nation and Métis communities have a special relationship with the environment and are deeply connected spiritually 
and culturally to the land, water, air and animals.  They may offer their traditional ecological knowledge as the Government 
of Ontario develops specific actions. 
The Government of Ontario cannot address this challenge alone. Collective action is required. As a leading sub-national 
jurisdiction, Ontario will participate in the international response to reduce greenhouse gas by establishing a carbon price. A 
key purpose of this Act is to establish a broad carbon price through a cap and trade program that will change the behaviour of 
everyone across the Province, including spurring low-carbon innovation. A cap and trade program in Ontario will allow 
Ontario to link to other regional cap and trade markets as part of the international, national and interprovincial responses to 
reduce greenhouse gas. 
In addition to the carbon price signal and to further support the reduction of greenhouse gas, the Government of Ontario will 
pursue complementary actions to support and promote the transition to a low-carbon economy. 
Enabled and supported by the cap and trade program and related actions, the Government of Ontario envisions, by 2050, a 
thriving society generating fewer or zero greenhouse gas emissions. Businesses and innovators will be creating world-leading 
low-carbon technologies and products that drive new economic growth, productivity and job creation. Ontarians will live, 
work and travel in sustainable ways in healthier and more liveable communities. 
Therefore, Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as 
follows: 

INTERPRETATION 
Interpretation 
Definitions 
1 (1)  In this Act, 
“cap and trade accounts” means, in relation to a registered participant, the accounts established under section 22 for the 

participant; (“comptes du programme de plafonnement et d’échange”) 
“compliance period” means the compliance period established under section 14; (“période de conformité”) 
“credit” means an Ontario credit or an instrument created by a jurisdiction other than Ontario that, under section 38, is to be 

treated as a credit for the purposes of this Act; (“crédit”) 
“Director” means a person appointed as a Director under section 72; (“directeur”) 
“designated account agent” means an account agent designated under section 24; (“agent de comptes désigné”) 
“emission allowance” means an Ontario emission allowance or an instrument created by a jurisdiction other than Ontario 

that, under section 38, is to be treated as an emission allowance for the purposes of this Act;  (“quota d’émission”) 
“Greenhouse Gas Reduction Account” means the account in the Public Accounts that is required by section 71; (“Compte de 

réduction des gaz à effet de serre”) 
“mandatory participant” means a person who is required by section 15 to register or who is registered as a mandatory 

participant; (“participant assujetti”) 
“market participant” means a person who is registered as a market participant under section 17; (“participant au marché”) 
“Minister” means the Minister of the Environment and Climate Change or such other member of the Executive Council as 

may be assigned the administration of this Act under the Executive Council Act; (“ministre”) 
“Ontario credit” means a credit created under section 35; (“crédit de l’Ontario”) 
“Ontario emission allowance” means an emission allowance created under section 30; (“quota d’émission de l’Ontario”) 
“person” includes an individual, corporation, partnership, sole proprietorship, association or any other organization or entity; 

(“personne”) 
“prescribed” means prescribed by a regulation made under this Act; (“prescrit”) 
“provincial officer” means a person designated as a provincial officer under section 73; (“agent provincial”) 
“public servant” means a public servant appointed under Part III of the Public Service of Ontario Act, 2006; (“fonctionnaire”) 
“record” includes any information that is recorded or stored by means of any device; (“dossier”) 
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“registered participant” means a person who is registered under section 15, 16 or 17; (“participant inscrit”) 
“voluntary participant” means a person who is registered as a voluntary participant under section 16. (“participant 

volontaire”) 
Interpretation, amount of an emission allowance, credit 
(2)  A reference in this Act to the amount of an emission allowance or credit is a reference to the amount of greenhouse gas 
emissions that is represented by the allowance or credit. 
Related persons 
(3)  For the purposes of this Act, a person is considered to be related to another person in such circumstances as may be 
prescribed by regulation. 
Intention of the Legislature 
(4)  For greater certainty, all of the provisions of this Act, including Schedule 1, remain in full force and effect, even if some 
provisions are held to be invalid, the intention of the Legislature being to give separate and independent effect to the extent of 
its powers to every provision contained in this Act. 
Purpose 
2 (1)  Recognizing the critical environmental and economic challenge of climate change that is facing the global community, 
the purpose of this Act is to create a regulatory scheme, 
 (a) to reduce greenhouse gas in order to respond to climate change, to protect the environment and to assist Ontarians to 

transition to a low-carbon economy; and 
 (b) to enable Ontario to collaborate and coordinate its actions with similar actions in other jurisdictions in order to ensure 

the efficacy of its regulatory scheme in the context of a broader international effort to respond to climate change. 
Same 
(2)  The cap and trade program is a market mechanism established under this Act that is intended to encourage Ontarians to 
change their behaviour by influencing their economic decisions that directly or indirectly contribute to the emission of 
greenhouse gas. 
Existing aboriginal or treaty rights 
3 For greater certainty, nothing in this Act shall be construed so as to abrogate or derogate from the protection provided for 
the existing aboriginal and treaty rights of the aboriginal peoples of Canada as recognized and affirmed in section 35 of the 
Constitution Act, 1982. 
Crown bound 
4 This Act binds the Crown. 

GREENHOUSE GAS 
Greenhouse gas 
5 This Act applies with respect to the following types of greenhouse gas and such other contaminants as may be prescribed as 
greenhouse gas by the regulations: 
 1. Carbon dioxide. 
 2. Methane. 
 3. Nitrous oxide. 
 4. Hydrofluorocarbons. 
 5. Perfluorocarbons. 
 6. Sulphur hexafluoride. 
 7. Nitrogen trifluoride. 
Emission reduction targets 
6 (1)  The following targets are established for reducing the amount of greenhouse gas emissions from the amount of 
emissions in Ontario calculated for 1990: 
 1. A reduction of 15 per cent by the end of 2020. 
 2. A reduction of 37 per cent by the end of 2030. 
 3. A reduction of 80 per cent by the end of 2050. 
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Increase 
(2)  The Lieutenant Governor in Council may, by regulation, increase the targets specified in subsection (1). 
Interim targets 
(3)  The Lieutenant Governor in Council may, by regulation, establish interim targets for the reduction of greenhouse gas 
emissions. 
Temperature goals 
(4)  When increasing the targets specified in subsection (1) or establishing interim targets for the reduction of greenhouse gas 
emissions, the Lieutenant Governor in Council shall have regard to any temperature goals recognized by the Conference of 
the Parties established under Article 7 of the United Nations Framework Convention on Climate Change. 
Baseline 
(5)  For the purposes of this section, the amount of greenhouse gas emissions in Ontario calculated for 1990 is the amount 
specified as such by the Minister.  The Minister may, as he or she considers appropriate, recalculate the specified amount 
from time to time. 
Public notice of baseline 
(6)  The Minister shall inform the public about the amount specified under subsection (5) by making notice of the amount 
available to the public on a website of the Government or in such other manner as may be prescribed by the regulations. 
Non-application 
(7)  Part III (Regulations) of the Legislation Act, 2006 does not apply with respect to the decisions of the Minister under 
subsections (5) and (6). 
Climate change action plan 
7 (1)  The Government of Ontario shall prepare a climate change action plan that sets out actions under a regulatory scheme 
designed to modify behaviour that will enable Ontario to achieve its targets for the reduction of greenhouse gas emissions. 
Traditional ecological knowledge 
(2)  If a First Nation or Métis community offers its traditional ecological knowledge to the Minister, the Minister shall take 
into consideration the role of traditional ecological knowledge with respect to the action plan. 
Impact on low-income households 
(3)  The action plan must consider the impact of the regulatory scheme on low-income households and must include actions 
to assist those households with Ontario’s transition to a low-carbon economy. 
Contents of plan 
(4)  For each of the actions set out in the action plan, the plan shall establish a timetable for taking the action. 
Same 
(5)  The action plan shall include the following information: 
 1. The potential reduction in greenhouse gas resulting from the action. 
 2. An assessment of the cost per tonne of the potential reduction in greenhouse gas. 
 3. If an action could be funded, in whole or in part, using the amounts in the Greenhouse Gas Reduction Account, the 

estimated amount of any funding from the Account that may be contemplated. 
Public notice 
(6)  The Minister shall, before January 1, 2017, lay the action plan before the Assembly and make it available to the public on 
a website of the Government or in such other manner as may be prescribed by the regulations. 
Periodic revision and review 
(7)  The action plan may be revised at any time and must be reviewed at least every five years or as otherwise prescribed. 
Public notice after review 
(8)  If the action plan is revised following a review, the Minister shall, at the earliest reasonable opportunity, lay the revised 
action plan before the Assembly and make it available to the public on a website of the Government or in such other manner 
as may be prescribed by the regulations. 
Status 
(9)  For greater certainty, the action plan and any revisions to it are not undertakings within the meaning of the 
Environmental Assessment Act. 
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Minister’s progress reports 
8 (1)  The Minister shall prepare a report at least once every year, or as otherwise prescribed, and the report must describe the 
status of the actions set out in any climate change action plan prepared in respect of the reporting period. 
Public notice 
(2)  The Minister shall, at the earliest reasonable opportunity, lay the report before the Assembly and make it available to the 
public on a website of the Government or in such other manner as may be prescribed by the regulations. 
Duty to quantify emissions 
Emissions during activities 
9 (1)  Each of the following persons shall quantify the amount of greenhouse gas that is emitted during the person’s 
prescribed activities at its prescribed facility in Ontario during a prescribed period: 
 1. The owner or operator of a prescribed facility who satisfies such other criteria as may be prescribed by regulation. 
 2. Such other persons who satisfy such criteria, or are in such circumstances, as may be prescribed by regulation. 
Same 
(2)  The person shall, in accordance with the regulations, quantify the amount of greenhouse gas that is emitted during 
prescribed activities at a prescribed facility and shall keep the records required by regulation. 
Emissions associated with activities 
(3)  Each of the following persons shall calculate the amount of the greenhouse gas emissions that are determined, in 
accordance with the regulations, to be associated with the person’s prescribed activities in Ontario during a prescribed period: 
 1. A person who imports electricity into Ontario during the period and who satisfies such other criteria as may be 

prescribed by regulation. 
 2. A person who distributes natural gas in Ontario and who satisfies such other criteria as may be prescribed by 

regulation. 
 3. A person who supplies petroleum products for consumption in Ontario and who satisfies such other criteria as may be 

prescribed by regulation. 
 4. Such other persons who satisfy such criteria, or are in such circumstances, as may be prescribed by regulation. 
Same, direct and indirect links 
(4)  The greenhouse gas emissions that are determined, in accordance with the regulations, to be associated with a person’s 
prescribed activity may be greenhouse gas emitted by the person during its prescribed activity and may include greenhouse 
gas emissions of another person (“third party”), if there is a direct or indirect link between the person and the third party and 
a direct link between the prescribed activity and the greenhouse gas emissions of the third party. 
Calculation 
(5)  The person shall, in accordance with the regulations, calculate the amount of the greenhouse gas emissions that are 
associated with the person’s prescribed activity and shall keep the records required by regulation. 
Duty to report 
Emissions during activities 
10 (1)  This section applies, in such circumstances as may be prescribed, to a person who is required by subsection 9 (1) to 
quantify the amount of greenhouse gas that is emitted during a prescribed activity at a prescribed facility during a prescribed 
period. 
Emissions associated with activities 
(2)  This section applies, in such circumstances as may be prescribed, to a person who is required by subsection 9 (3) to 
calculate the amount of the greenhouse gas emissions that are associated with a prescribed activity during a prescribed period. 
Duty to report 
(3)  The person shall give the Director one or more reports, as required by regulation, with respect to the greenhouse gas 
emissions during the period and shall do so before the prescribed deadline. 
Revised reports 
(4)  The person shall revise a report and give the revised report to the Director in the following circumstances: 
 1. The Director is of the opinion that the report has not been prepared in accordance with this Act or the regulations. 
 2. Such other circumstances as may be prescribed by regulation. 
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Contents, etc. 
(5)  A report under this section shall contain such information as may be prescribed, and such additional information as the 
Director may request, and shall be prepared and submitted in accordance with this Act and the regulations.  
Duty to verify 
11 (1)  This section applies, in such circumstances as may be prescribed, to a person who is required by section 10 to give the 
Director one or more reports with respect to greenhouse gas emissions relating to a prescribed activity during a prescribed 
period. 
Same 
(2)  The person shall have prescribed reports under section 10 verified in accordance with the regulations by a person who is 
authorized by regulation to do so. 
Information request by Director 
12 (1)  The Director may ask a person to provide information described in subsection (2) to the Director for the purposes of, 
 (a) assessing whether a person may be required to comply with section 9, 10 or 11; 
 (b) reviewing any record required to be kept or submitted for the purposes of section 9, 10, 11 or 13 or that is required to 

be prepared in relation to any of those sections; or 
 (c) making a determination under subsection 13 (2). 
Information 
(2)  The information that may be requested under subsection (1) is such information as may be specified in the regulations or 
as may be specified by the Director. 
Duty to comply with request 
(3)  The person shall comply with the Director’s request, in the manner and within the period specified by the Director. 
Duty to provide assistance 
(4)  Subsections 42 (8) and 43 (1) and (2) apply, with necessary modifications, with respect to a request by the Director under 
this section. 
Attribution of emissions 
13 (1)  For the purposes of this Act, the amount of greenhouse gas emissions relating to a prescribed activity during a 
prescribed period that is attributed to a person is the amount prescribed by the regulations or determined in accordance with 
the regulations. 
Same 
(2)  Despite subsection (1), in prescribed circumstances, the amount of greenhouse gas emissions shall be determined by the 
Director in accordance with the regulations. 
Opportunity to be heard 
(3)  If the Director proposes to determine the amount of greenhouse gas emissions to be attributed to a person, the Director 
shall give the person notice of the proposal in accordance with the regulations and shall, in accordance with the regulations, 
give the person an opportunity to be heard. 

THE CAP AND TRADE PROGRAM 
Duty to submit emission allowances and credits 
14 (1)  Each of the following persons shall submit emission allowances and credits to the Minister in an amount equal to the 
aggregate amount of all greenhouse gas emissions attributed to the person under section 13 for a compliance period: 
 1. A person who is required to be registered as a mandatory participant under section 15 at any time during the 

compliance period. 
 2. A person who is registered as a voluntary participant under section 16 at any time during the compliance period. 
Same 
(2)  If the amount of greenhouse gas emissions associated with a person under section 9 includes emissions associated with 
the activities or other actions of a third party, emission allowances in respect of the emissions associated with the activities or 
other actions of the third party are submitted by that person in the place of the third party. 
Compliance period 
(3)  Compliance periods are established by regulation. 
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Deadline, etc. 
(4)  The participant shall submit the emission allowances and credits for a compliance period on or before the prescribed 
deadline and in accordance with the regulations. 
Restriction 
(5)  The regulations may impose restrictions with respect to the classes of emission allowances and credits that may be 
submitted by a participant for a compliance period, including limiting the amount of any class of allowance or credit that may 
be submitted. 
Reduction 
(6)  The regulations may prescribe circumstances in which no emission allowances or credits, or a reduced amount of 
allowances and credits, must be submitted by a participant for a compliance period. 
Shortfall, consequences 
(7)  The following consequences arise if a participant fails to submit all of the required emission allowances and credits on or 
before the prescribed deadline in accordance with the regulations: 
 1. The Minister may remove emission allowances and credits held in, or subsequently transferred into, the participant’s 

cap and trade accounts in an amount sufficient to satisfy the shortfall. 
 2. The participant shall submit to the Minister additional emission allowances in an amount equal to three times the 

shortfall. 
 3. The Minister may remove emission allowances held in, or subsequently transferred into, the participant’s cap and trade 

accounts in an amount sufficient to satisfy the participant’s obligation under paragraph 2. 
 4. The participant’s authority to deal with emission allowances and credits in the participant’s cap and trade accounts 

shall be restricted, in accordance with the regulations, until the participant’s obligations under subsection (1) and 
paragraph 2 are satisfied in full. 

Continuing shortfall, consequences 
(8)  If the Director gives the participant notice, in accordance with the regulations, of the participant’s outstanding obligations 
under subsections (1) and (7), and if the participant does not satisfy the obligations in full by the deadline specified in the 
notice, the following consequences arise: 
 1. The Director may, by order, require the participant to pay to the Minister of Finance an amount determined in 

accordance with the regulations in satisfaction of the participant’s outstanding obligations. 
 2. Until the participant’s outstanding obligations are satisfied in full, the Minister may decline to distribute emission 

allowances free of charge to the participant. 
 3. The Director may, by order, impose such other consequences as may be authorized by regulation. 
Effect of revised attribution 
(9)  If the amount of greenhouse gas emissions attributed to a participant under section 13 for a prescribed period within a 
compliance period is increased after the prescribed deadline for submitting emission allowances and credits under this 
section, subsections (4) to (8) apply with necessary modifications with respect to the amount of the increase, and the 
regulations shall specify the applicable deadline that is the prescribed deadline for submitting the allowances and credits for 
that amount. 
Interpretation re prosecutions 
(10)  For greater certainty, the consequences that may arise under subsections (7) and (8) do not affect the prosecution of an 
offence for a failure to comply with subsection (1). 
Mandatory participants: registration 
15 (1)  A person who satisfies such criteria as may be prescribed by regulation is required to register as a mandatory 
participant in the cap and trade program under this Act. 
Facility, etc. 
(2)  If the regulations so authorize, a person may be required to register only with respect to one or more activities at a 
facility. 
Registration process 
(3)  The person shall give the Director such information as may be required by regulation and such additional information as 
may be required by the Director for the purposes of registering, and shall do so in accordance with the regulations. 
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Director’s duty to register 
(4)  Upon receiving the information and any applicable fee, the Director shall register the person as a mandatory participant 
in the cap and trade program if the Director is satisfied that the person satisfies the criteria described in subsection (1). 
Voluntary participants: registration 
16 (1)  A person who satisfies such criteria as may be prescribed by regulation may apply to the Director in accordance with 
the regulations for registration as a voluntary participant in the cap and trade program under this Act. 
Facility, etc. 
(2)  For greater certainty, a person who is required to register as a mandatory participant under section 15 with respect to one 
or more activities at a facility may apply for registration under this section as a voluntary participant with respect to other 
activities or other facilities. 
Registration process 
(3)  The applicant shall give the Director such information as may be required by regulation and such additional information 
as may be required by the Director for the purposes of the application. 
Director’s duty to register 
(4)  Upon receiving the application, information and any applicable fee, the Director shall register the applicant if the 
Director determines that the applicant satisfies the eligibility criteria referred to in subsection (1) and such additional 
requirements as may be prescribed by regulation. 
Refusal of registration 
(5)  Despite subsection (4), the Director may refuse to register the applicant if the Director is of the opinion that the applicant 
should not be registered, having regard to such circumstances as may be prescribed and such other matters as the Director 
considers appropriate. 
Opportunity to be heard 
(6)  If the Director proposes to refuse to register an applicant, the Director shall give the applicant notice of the proposal in 
accordance with the regulations and shall, in accordance with the regulations, give the applicant an opportunity to be heard. 
Market participants: registration 
17 (1)  A person who satisfies such eligibility criteria as may be prescribed may apply to the Director in accordance with the 
regulations for registration as a market participant in the cap and trade program under this Act. 
Same 
(2)  The applicant shall give the Director such information as may be required by regulation and such additional information 
as may be required by the Director for the purposes of the application. 
Director’s duty to register 
(3)  Upon receiving the application, information and any applicable fee, the Director shall register the applicant if the 
Director determines that the applicant satisfies the eligibility criteria referred to in subsection (1). 
Refusal of registration 
(4)  Despite subsection (3), the Director may refuse to register the applicant if the Director is of the opinion that the applicant 
should not be registered, having regard to such circumstances as may be prescribed and such other matters as the Director 
considers appropriate. 
Opportunity to be heard 
(5)  If the Director proposes to refuse to register an applicant, the Director shall give the applicant notice of the proposal in 
accordance with the regulations and shall, in accordance with the regulations, give the applicant an opportunity to be heard. 
Conditions of registration 
18 (1)  Conditions of registration may be established by regulation for mandatory participants, voluntary participants and 
market participants, respectively. 
Duty to audit 
(2)  Without limiting the generality of subsection (1), the conditions of registration may include a requirement that the 
registrant cause an audit to be undertaken, in such circumstances as may be prescribed, of any of the matters specified by 
regulation, and the audit shall comply with such requirements as may be prescribed. 
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Other duties 
(3)  Without limiting the generality of subsection (1), the conditions of registration as a mandatory or voluntary participant 
may include a requirement to give reports to the Director and have the reports verified in accordance with the regulations by a 
person who is authorized by regulation to do so. 
Conditions imposed by the Director 
(4)  When registering a mandatory participant, voluntary participant or market participant, the Director may impose 
conditions with respect to the registration of the participant. 
Same 
(5)  The Director may change, or cancel, any of the conditions imposed by the Director with respect to a registration. 
Hearing 
(6)  Section 60 applies if the Director imposes, or changes, conditions with respect to the registration of a registered 
participant. 
Duty to comply with conditions of registration 
19 (1)  A registered participant shall comply with the conditions of registration established by regulation and the conditions 
imposed on the participant by the Director. 
Same 
(2)  A mandatory participant who is not registered shall comply with the conditions of registration established by regulation 
for mandatory participants. 
Cancellation of registration 
Mandatory participants, on request 
20 (1)  Upon request, the Director may cancel the registration of a mandatory participant, in accordance with the regulations, 
if the registrant ceases to satisfy the criteria referred to in subsection 15 (1) for such a registration and if the prescribed 
criteria for cancellation are satisfied. 
Other participants, on request 
(2)  Upon request, the Director may cancel the registration of a voluntary participant or a market participant in accordance 
with the regulations if the prescribed criteria for cancellation are satisfied. 
Opportunity to be heard 
(3)  If the Director proposes to refuse a participant’s request under subsection (1) or (2), the Director shall give the applicant 
notice of the proposal in accordance with the regulations and shall, in accordance with the regulations, give the applicant an 
opportunity to be heard. 
Deemed registration 
(4)  Upon request, a person who ceases to be registered as a mandatory participant under subsection (1) and who satisfies the 
eligibility criteria for registration as a voluntary participant is deemed to have applied for registration under section 16 as a 
voluntary participant and is automatically registered as such. 
Same 
(5)  Upon request, a person who ceases to be registered as a mandatory participant under subsection (1) or as a voluntary 
participant under subsection (2) and who satisfies the eligibility criteria for registration as a market participant is deemed to 
have applied for registration under section 17 as a market participant and is automatically registered as such. 
Cancellation by Director 
(6)  The Director may cancel a registration, in accordance with the regulations, in such other circumstances as may be 
prescribed. 
Conditions 
(7)  The Director may impose conditions on the cancellation of a participant’s registration under this section. 
Hearing 
(8)  Section 60 applies if the Director cancels a participant’s registration otherwise than on request, or imposes conditions on 
the cancellation. 
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CAP AND TRADE ACCOUNTS AND TRANSACTIONS 
Prohibition, transactions by unregistered persons 
21 (1)  No person other than a registered participant shall purchase, sell, trade or otherwise deal with emission allowances 
and credits. 
Prohibition, transactions with unregistered persons, etc. 
(2)  No registered participant shall, 
 (a) purchase emission allowances and credits from a person who is not, 
 (i) a registered participant, or 
 (ii) a person who is permitted by a prescribed jurisdiction to purchase, sell, trade or otherwise deal with emission 

allowances and credits; 
 (b) sell emission allowances and credits to a person who is not a person described in subclause (a) (i) or (ii); or 
 (c) trade or otherwise deal with emission allowances and credits with a person who is not a person described in subclause 

(a) (i) or (ii). 
Prohibition, transactions prohibited etc. under conditions of registration 
(3)  No registered participant shall purchase, sell, trade or otherwise deal with emission allowances and credits except in 
accordance with this Act, the regulations and the conditions of the participant’s registration. 
Exceptions 
(4)  Subsection (1) does not apply to the Minister, the Director and such other persons as may be prescribed. 
Same 
(5)  Subsection (1) does not apply to a person who is permitted by a prescribed jurisdiction to purchase, sell, trade or 
otherwise deal with emission allowances and credits. 
Registered participants’ cap and trade accounts 
22 (1)  Upon registering a person under section 15, 16 or 17, the Director shall establish one or more accounts for the 
registered participant in accordance with the regulations for the purpose of allowing the participant to purchase, sell, trade 
and otherwise deal with emission allowances and credits and to submit them to the Minister under this Act. 
Requirements, etc. 
(2)  The regulations may impose requirements and restrictions applicable to cap and trade accounts including requirements 
and restrictions about the following matters: 
 1. The number or amount of emission allowances or credits that may be held in a registered participant’s accounts or in 

the accounts of registered participants who are related persons. 
 2. The procedures to be followed by registered participants for transferring emission allowances and credits between 

accounts. 
 3. The procedures to be followed by registered participants for submitting emission allowances and credits to the 

Minister under this Act. 
Same, imposed by the Director 
(3)  The Director may impose requirements and restrictions with respect to a registered participant’s accounts. 
Duty to comply with requirements, etc. 
(4)  A registered participant and its designated account agents shall comply with the requirements and restrictions imposed 
under this section with respect to the participant’s accounts. 
Recognition as account agent 
Application 
23 (1)  A person who satisfies such eligibility criteria as may be prescribed may apply to the Director in accordance with the 
regulations for recognition as an account agent. 
Same 
(2)  An applicant shall give the Director such information as may be required by regulation and such additional information 
as may be required by the Director for the purposes of the application. 
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Director’s duty to recognize 
(3)  Upon receiving the application, information and any applicable fee, the Director shall recognize the applicant if the 
Director determines that the applicant satisfies the applicable eligibility criteria. 
Conditions of recognition 
(4)  An individual who is recognized shall comply with such conditions of recognition as may be imposed by regulation. 
Refusal of recognition 
(5)  Despite subsection (3), the Director may refuse to recognize the applicant if the Director is of the opinion that the 
applicant should not be recognized, having regard to such circumstances as may be prescribed and such other matters as the 
Director considers appropriate. 
Cancellation of recognition 
(6)  The Director may cancel the recognition of an account agent, in accordance with the regulations, in such circumstances 
as may be prescribed. 
Designation of account agents 
Who may be designated 
24 (1)  A registered participant may designate an individual as an account agent of the participant if the individual is 
recognized under section 23 and meets such other criteria as may be prescribed with respect to the class of account agent. 
Same 
(2)  A registered participant may designate an individual as an account agent of the participant if the individual is authorized 
by a prescribed jurisdiction to perform a similar function under a corresponding program of that jurisdiction. 
Powers and duties 
(3)  The designated account agent may exercise such powers and shall perform such duties as may be specified by regulation 
with respect to the cap and trade accounts of the registered participant. 
Classes of agents 
(4)  Regulations may establish different classes of designated account agents and may assign different powers and duties to 
each class. 
Same 
(5)  Regulations may require registered participants to designate one or more account agents in each class and may restrict the 
number of agents in each class that may be designated by a registered participant. 
Powers deemed to be exercised, etc. by registered participant 
(6)  While a designated account agent is exercising powers and performing duties with respect to a registered participant’s 
cap and trade accounts, all representations, acts, errors or omissions of the agent are deemed to be those of the registered 
participant. 
Suspension of registrant’s authority re: accounts 
Automatic suspension 
25 (1)  The authority of a registered participant or a designated account agent to deal with emission allowances and credits 
held in the participant’s cap and trade accounts is automatically suspended in such circumstances as may be prescribed. 
Notice of automatic suspension 
(2)  The Director shall, in accordance with the regulations, give the registered participant and the designated account agent 
such information as may be required by regulation with respect to an automatic suspension. 
Suspension by the Director 
(3)  In such circumstances as may be prescribed, the Director shall, in accordance with the regulations, suspend the authority 
of a registered participant or designated account agent to deal with emission allowances and credits in the participant’s 
accounts. 
Automatic reinstatement 
(4)  The authority of a registered participant or designated account agent that is suspended under this section is automatically 
reinstated in such circumstances as may be prescribed. 
Notice of automatic reinstatement 
(5)  The Director shall, in accordance with the regulations, give the registered participant and designated account agent such 
information as may be required by regulation with respect to an automatic reinstatement. 
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Reinstatement by the Director 
(6)  In such circumstances as may be prescribed, the Director shall, in accordance with the regulations, reinstate the authority 
of a registered participant or designated account agent. 
Conditions 
(7)  The Director may impose conditions on the reinstatement of the authority of a registered participant or designated 
account agent. 
Closing an account 
Automatic closing 
26 (1)  A cap and trade account of a registered participant is automatically closed in such circumstances as may be 
prescribed, and in accordance with the regulations. 
Conditions 
(2)  The registered participant shall comply with such conditions as may be prescribed with respect to the automatic closing 
of the participant’s account. 
Closing by the Director 
(3)  In such circumstances as may be prescribed, the Director may close an account of a registered participant in accordance 
with the regulations. 
Conditions 
(4)  The Director may impose conditions on the closing of an account. 
Hearing 
(5)  Section 60 applies if the Director closes an account of a registered participant otherwise than on request or in connection 
with the cancellation of the participant’s registration, or if the Director imposes conditions on the closing of the account. 
Removal from account 
(6)  When the account of a registered participant is closed, the Director shall remove from the account the emission 
allowances and credits, if any, held in the account and shall deal with them in accordance with the regulations. 
Authority of Minister, Director re: accounts 
27 (1)  The Minister may, in accordance with the regulations, remove emission allowances and credits from a registered 
participant’s cap and trade accounts in the circumstances specified in this Act and in such circumstances as may be 
prescribed. 
Director’s authority 
(2)  The Director may, in accordance with the regulations, remove emission allowances and credits from a registered 
participant’s cap and trade accounts in such circumstances as may be prescribed. 
No notice or consent 
(3)  The Minister or the Director is not required to notify the registered participant before removing emission allowances and 
credits from the participant’s cap and trade accounts, and the consent of the registered participant is not required. 
Reversal 
(4)  The Minister or Director may reverse a transfer between cap and trade accounts if the transfer was made in error by the 
Minister or Director, as the case may be, or in such other circumstances as may be prescribed. 
Prohibitions re: cap and trade accounts 
Unauthorized transfer between accounts 
28 (1)  No registered participant or designated account agent shall transfer an emission allowance or credit between the 
participant’s cap and trade accounts in contravention of a requirement or restriction imposed under this Act. 
Unauthorized holding 
(2)  No registered participant shall hold in the participant’s cap and trade accounts an emission allowance or credit that is 
owned, directly or indirectly, by another person. 
Exception 
(3)  Subsection (2) does not apply to such registered participants, or in such circumstances, as may be prescribed. 
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Prohibitions re: trading 
Fraud and market manipulation 
29 (1)  No person shall, directly or indirectly, engage or participate in any act, practice or course of conduct relating to 
emission allowances or credits that the person knows or reasonably ought to know, 
 (a) results in or contributes to a misleading appearance of trading activity in, or an artificial price for, an emission 

allowance or credit; or 
 (b) perpetrates a fraud on any person. 
Attempts 
(2)  No person shall, directly or indirectly, attempt to engage or participate in any act, practice or course of conduct that is 
contrary to subsection (1). 
Misleading or untrue statements 
(3)  A person shall not make a statement that the person knows or reasonably ought to know, 
 (a) in a material respect and at the time and in the light of the circumstances in which it is made is misleading or untrue or 

does not state a fact that is required to be stated or that is necessary to make the statement not misleading; and 
 (b) would reasonably be expected to have a significant effect on the price or value of an emission allowance or credit. 
Same, misleading or untrue information 
(4)  A person shall not provide any information that the person knows or reasonably ought to know, 
 (a) in a material respect and at the time and in the light of the circumstances in which it is provided is misleading or untrue 

or does not state a fact that is required to be stated or that is necessary to make the information not misleading; and 
 (b) would reasonably be expected to have a significant effect on the price or value of an emission allowance or credit. 
Trading where undisclosed change 
(5)  No person shall purchase, sell, trade or otherwise deal with emission allowances or credits if the person has knowledge of 
information that has not been generally disclosed and that could reasonably be expected to have a significant effect on the 
price or value of an allowance or credit. 
Tipping 
(6)  No person shall, other than in the necessary course of business, inform another person of information that has not 
generally been disclosed and that could reasonably be expected to have a significant effect on the price or value of an 
emission allowance or credit. 
Defence 
(7)  A person shall not be found to have contravened subsection (5) or (6) if the person proves that the person reasonably 
believed that the information had been generally disclosed. 
Exceptions 
(8)  Subsections (5) and (6) do not apply to the Minister, the Director or a person acting on their behalf. 

EMISSION ALLOWANCES AND CREDITS 
Ontario emission allowances 
30 (1)  The Minister shall create Ontario emission allowances in accordance with the regulations, and may create classes of 
allowances. 
Maximum number, amount 
(2)  The regulations shall prescribe the maximum number or amount of Ontario emission allowances that may be created for 
a period, and the maximum shall be determined with reference to the targets established under section 6 for the reduction of 
greenhouse gas emissions. 
Distribution of Ontario emission allowances 
For valuable consideration 
31 (1)  The Minister may distribute Ontario emission allowances to registered participants for valuable consideration in 
accordance with the regulations. 
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Transitional measures, distribution free of charge 
(2)  In order to support the transition to a low-carbon economy, the Minister may distribute Ontario emission allowances to 
registered participants free of charge on a date or during a period prescribed by regulation, and shall do so in accordance with 
the regulations. 
Restrictions re: distribution 
(3)  The regulations may establish a method for determining the number or amounts of Ontario emission allowances that are 
to be distributed for valuable consideration or free of charge, respectively, and a method for determining the number or 
amounts that are to be distributed by selling them at auction, by direct sale and in other prescribed ways. 
Restrictions re: distribution free of charge 
(4)  If Ontario emission allowances are distributed free of charge, the regulations may specify the basis for determining which 
participants may receive allowances, and in what number or amount, and may prescribe circumstances in which a participant 
is ineligible to receive allowances. 
Public notice 
(5)  If Ontario emission allowances are distributed free of charge, the Minister shall make the following information available 
to the public within 24 months after each such distribution: 
 1. A list of the mandatory participants and voluntary participants to whom allowances were distributed free of charge. 
 2. Subject to subsection (6), the number or amount of allowances that were distributed to each of them. 
 3. Such other information as the Minister considers appropriate. 
Same 
(6)  In such circumstances as the Minister considers appropriate, aggregated information may be provided about the number 
or amount of Ontario emission allowances that were distributed free of charge to some, or all, recipients. 
Same 
(7)  Without limiting the generality of subsection (6), the Minister shall take into account any issue of confidentiality in 
deciding whether to provide aggregated information for some, or all, recipients. 
Transitional measures 
(8)  Before January 1, 2021, the Minister shall make available to the public an outline that describes how the distribution of 
Ontario emission allowances free of charge will be phased out as Ontario makes the transition to a low-carbon economy. 
Payment to the Minister of Finance 
(9)  Amounts payable for Ontario emission allowances that are distributed by the Minister for valuable consideration shall be 
paid, in accordance with the regulations, to the Minister of Finance. 
Financial assurance 
(10)  The regulations may require a prospective purchaser to provide financial assurance, in the form and amount authorized 
by the regulation, for any amounts payable for Ontario emission allowances that are distributed to the purchaser by the 
Minister. 
Auction or sale of Ontario emission allowances 
32 (1)  The regulations may establish rules governing the auction or sale of Ontario emission allowances. 
Prospective purchasers at auction or sale 
(2)  Only a person who satisfies the prescribed criteria, complies with the prescribed requirements, pays any applicable fee 
and is not otherwise prohibited under this Act or by an order may purchase emission allowances at an auction or sale. 
Same 
(3)  Without limiting the generality of subsection (2), the regulations may impose requirements with respect to the persons 
that a person may retain to provide services with respect to the person’s participation in the auction or sale. 
Purchase limits for auction or sale 
(4)  The regulations may prescribe limits on the number of emission allowances that may be purchased by a person, or by 
related persons, at an auction or sale. 
Rules re: auction or sale 
(5)  A prospective purchaser shall comply with the prescribed rules for an auction or sale, as the case may be. 
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Prohibition re: disclosure 
(6)  No person shall disclose whether or not the person is participating in an auction. 
Same 
(7)  No person shall disclose whether or not the person is taking part in an auction or any other information relating to the 
person’s participation in an auction, including the person’s identity, bidding strategy, the amount of the person’s bids and the 
quantity of emission allowances concerned, and the financial information provided to the Director in connection with the 
auction. 
Same 
(8)  If a prospective purchaser retains the services of another person in connection with an auction, the other person shall not 
disclose any of the information described in subsection (7) relating to the prospective purchaser. 
Exception 
(9)  Subsections (6), (7) and (8) do not apply with respect to a disclosure to such persons as may be prescribed. 
Prohibition re: bidding strategy 
(10)  No person shall coordinate the bidding strategy of more than one prospective purchaser in connection with an auction. 
Sale, auction on behalf of participant 
(11)  In such circumstances as may be prescribed, where Ontario emission allowances have been removed from a registered 
participant’s cap and trade accounts, the Minister may, in accordance with the regulations, sell or auction the allowances on 
behalf of the participant. 
Retiring, cancelling emission allowances 
33 (1)  The Minister may, in such circumstances as may be prescribed and in accordance with the regulations, retire emission 
allowances from circulation. 
Cancellation 
(2)  The Minister may cancel Ontario emission allowances in accordance with the regulations in such circumstances as may 
be prescribed. 
Offset initiatives: registration 
34 (1)  In this section, 
“sponsor” means, with respect to an offset initiative, the person who applies for registration of the initiative. 
Application for registration 
(2)  A person may apply to the Director in accordance with the regulations for registration of an offset initiative. 
Same 
(3)  The sponsor shall give the Director such information as the Director may require for the purposes of the application and 
such other information as may be required by the regulations. 
Registration 
(4)  Upon receiving the application, information and any applicable fee, the Director shall register the offset initiative if the 
Director determines that, 
 (a) the sponsor satisfies such eligibility criteria as may be prescribed; 
 (b) the offset initiative is designed to reduce greenhouse gas emissions, to avoid the emission of greenhouse gases or to 

remove greenhouse gases from the atmosphere; and 
 (c) the offset initiative satisfies such other eligibility criteria or requirements as may be prescribed. 
Refusal of registration 
(5)  Despite subsection (4), the Director may refuse to register the offset initiative if the Director is of the opinion that it 
should not be registered, having regard to such circumstances as may be prescribed and such other matters as the Director 
considers appropriate. 
Conditions of registration 
(6)  The registration of an offset initiative is subject to such conditions as may be established by regulation – including 
conditions that are imposed on the sponsor – and such conditions as may be imposed by the Director. 
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Same, reports and verification 
(7)  Without limiting the generality of subsection (6), the conditions established by regulation may include requirements 
relating to reporting and verification. 
Duty to comply 
(8)  The sponsor shall comply with the conditions established by regulation and the conditions imposed by the Director with 
respect to the offset initiative. 
Cancellation of registration 
(9)  The Director may cancel the registration of an offset initiative in accordance with the regulations in such circumstances 
as may be prescribed. 
Opportunity to be heard 
(10)  If the Director proposes to refuse to register an offset initiative or to cancel the registration of an offset initiative, the 
Director shall give the sponsor notice of the proposal in accordance with the regulations and shall, in accordance with the 
regulations, give the sponsor an opportunity to be heard. 
Ontario credits 
35 (1)  The Minister may create Ontario credits, and classes of credits, in accordance with the regulations. 
Offset credits 
(2)  Without limiting the generality of subsection (1), the Minister may create Ontario offset credits in respect of offset 
initiatives that are registered under section 34. 
Early reduction credits 
(3)  Without limiting the generality of subsection (1), the Minister may create Ontario credits in respect of actions taken by 
prescribed persons during any prescribed period before this Act receives Royal Assent to reduce greenhouse gas. 
Application for credits 
(4)  The regulations may establish a process enabling a person to apply to the Minister for the creation of Ontario credits, and 
may provide for eligibility criteria, application deadlines and other matters. 
Reporting and verification, Ontario offset credits 
(5)  If the Minister creates Ontario offset credits in respect of a registered offset initiative, the regulations may impose 
ongoing monitoring, reporting and verification requirements on the person who applied for the creation of the credits. 
Issuing Ontario credits 
36 (1)  The Minister may issue Ontario credits to registered participants subject to such conditions as may be prescribed by 
regulation. 
Same, to the Minister 
(2)  The regulations may specify that a prescribed number or amount of Ontario offset credits created in respect of an offset 
initiative registered under section 34 shall be retained by the Minister for such purposes as may be prescribed by regulation. 
Retiring, cancelling credits 
Retirement 
37 (1)  The Minister may, in such circumstances as may be prescribed and in accordance with the regulations, retire credits 
from circulation. 
Cancellation 
(2)  The Minister may cancel Ontario credits in accordance with the regulations in such circumstances as may be prescribed. 
Same, Ontario offset credits 
(3)  Without limiting the generality of subsection (2), the regulations may provide for the cancellation of Ontario offset 
credits if the Minister determines, in accordance with the regulations, that there has been a failure to comply with any 
requirements imposed under this Act with respect to the offset initiative to which the offset credits relate. 
Number, amount cancelled 
(4)  The number or amount of Ontario credits to be cancelled is prescribed by the regulations or determined in accordance 
with the regulations. 
Same 
(5)  Despite subsection (4), in prescribed circumstances, the number or amount of Ontario credits to be cancelled shall be 
determined by the Director in accordance with the regulations. 
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Opportunity to be heard 
(6)  If the Minister proposes to cancel Ontario credits, the Director shall give every registered participant in whose cap and 
trade accounts the credits are held, and such other persons as may be specified by regulation, notice of the proposal in 
accordance with the regulations and shall, in accordance with the regulations, give them an opportunity to be heard. 
Conditions upon cancellation 
(7)  The regulations may provide that, if Ontario offset credits are cancelled, the sponsor of the registered offset initiative to 
which the credits relate is required to submit an equal number or amount of credits to the Minister in accordance with the 
regulations. 
Recognition of instruments of other jurisdictions 
38 (1)  If the Minister enters into an agreement with a jurisdiction other than Ontario under section 76, the regulations may 
prescribe instruments created by that jurisdiction as instruments that are recognized for use in Ontario’s cap and trade 
program under this Act and the regulation shall specify whether an instrument is to be treated as an emission allowance or a 
credit for the purposes of this Act and shall specify the amount of greenhouse gas emissions that is represented by the 
instrument. 
Effect of cancellation, etc. 
(2)  If a prescribed instrument that is recognized under subsection (1) is cancelled or extinguished by the jurisdiction that 
created it, the Minister may remove the instrument from a registered participant’s cap and trade accounts. 
Actions not invalid 
39 A failure by the Minister, the Director or a delegate or agent of either of them to act in accordance with any requirement or 
restriction imposed under this Act does not invalidate any of the following: 
 1. The creation, distribution, retirement from circulation or cancellation of an Ontario emission allowance. 
 2. The retirement of any other emission allowance from circulation. 
 3. The creation, issuance, retirement from circulation or cancellation of an Ontario credit. 
 4. The retirement of any other credit from circulation. 

VERIFICATION, INSPECTION AND INVESTIGATION 
Verification of reports 
40 (1)  This section applies if this Act, a regulation or an order requires the verification of a report given to the Director. 
Verification 
(2)  Any verification, including any re-verification, must be conducted in accordance with the regulations by a person who is 
authorized by regulation to conduct it. 
Re-verification 
(3)  The regulations may require a re-verification of a report in such circumstances as may be prescribed.  
Same, required by Director 
(4)  The Director may require a re-verification of a report if the Director is of the opinion that it was not verified in 
accordance with this Act or the regulations or in such other circumstances as may be prescribed. 
Duty to comply 
(5)  Upon receiving notice from the Director that he or she requires a re-verification, the person shall have the re-verification 
conducted in accordance with such requirements as the Director may specify in the notice. 
Duty to provide assistance 
(6)  If a re-verification is required, the Director may require the person who conducts the re-verification, and such other 
persons as may be prescribed, to provide such assistance to the Director as he or she considers reasonably necessary. 
Duty to make records available 
41 Every person required under this Act to retain a record shall make it available to a provincial officer for inspection upon 
his or her request. 
Inspection by provincial officer 
42 (1)  A provincial officer may, at any reasonable time, enter any place described in subsection (2) and conduct an 
inspection for the purpose of determining whether requirements imposed under this Act are being complied with, if the 
provincial officer reasonably believes that, 
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 (a) the place contains records relating to the person’s compliance with the requirements; or 
 (b) an activity relating to the person’s compliance with the requirements is occurring or has occurred at the place. 
Same 
(2)  Subsection (1) authorizes a provincial officer to enter a place only if it is owned or occupied by a person who is subject 
to requirements imposed under this Act. 
Entry to dwellings 
(3)  A provincial officer shall not enter a place that includes a room that is used as a dwelling except with the consent of the 
occupier or under the authority of an order under section 49. 
Powers during inspection 
(4)  A provincial officer may do one or more of the following things in the course of entering a place and conducting an 
inspection: 
 1. Make necessary excavations. 
 2. Require that any thing be operated, used or set in motion under conditions specified by the provincial officer. 
 3. Take samples for analysis. 
 4. Conduct tests or take measurements. 
 5. Examine, record or copy, in any form, by any method, any record that is required to be retained under this Act and any 

other record that is related to the purpose of the inspection. 
 6. Make a record, by any method, of anything that is related to the purpose of the inspection. 
 7. Require the production of any record, in any form, that is required to be retained under this Act and of any other record 

that is related to the purpose of the inspection. 
 8. Remove from the place, for the purpose of making copies, records produced under paragraph 7. 
 9. Make reasonable inquiries of any person, orally or in writing. 
 10. Require any person to provide reasonable assistance and to answer reasonable inquiries, orally or in writing. 
Records in electronic form 
(5)  If a record is retained in electronic form, the provincial officer may require that a copy of it be provided to him or her on 
paper or electronically, or both. 
Limitation re removal of documents 
(6)  The provincial officer shall not remove records under paragraph 8 of subsection (4) without giving a receipt for them and 
shall promptly return them to the person who produced them. 
Power to exclude persons 
(7)  A provincial officer who exercises the power set out in paragraph 9 of subsection (4) may exclude any person from the 
questioning, except counsel for the person being questioned. 
Assistance to be given 
(8)  A provincial officer may, in the course of exercising a power under subsection (4), require a person to produce a record 
and to provide whatever assistance is reasonably necessary, including using any data storage, processing or retrieval device or 
system to produce a record in readable form and the person shall produce the record or provide the assistance. 
Inquiry by provincial officer 
43 (1)  For the purpose of determining whether requirements imposed under this Act are being complied with, a provincial 
officer may, at any reasonable time and with any reasonable assistance, require a person who is subject to requirements 
imposed under this Act to respond to reasonable inquiries. 
Same 
(2)  For the purposes of subsection (1), the provincial officer may make inquiries using any means of communication. 
Production of document 
(3)  In requiring a person referred to in subsection (1) to respond to an inquiry under that subsection, a provincial officer may 
require the production, in any form, of any record required to be retained under this Act and of any other record that is related 
to the purpose of the inquiry. 
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Records in electronic form 
(4)  If a record is retained in electronic form, the provincial officer may require that a copy of it be provided to him or her on 
paper or electronically, or both. 
Power to prohibit entry, etc. 
44 (1)  A provincial officer may, by order, prohibit entry into all or part of any place or prohibit the use of, interference with, 
disruption of or destruction of any thing in any of the following circumstances: 
 1. During an inspection under section 42 or 49. 
 2. During the time required for the provincial officer to obtain an order under section 49 of this Act or a warrant under 

section 158 of the Provincial Offences Act. 
 3. During a search carried out under a warrant issued under section 158 of the Provincial Offences Act. 
Requirements for order 
(2)  An order under subsection (1) shall not be issued unless the provincial officer reasonably believes that, 
 (a) in the case of an order prohibiting entry, there is on the land or in the place a thing that will afford evidence of an 

offence under this Act; or 
 (b) in the case of an order prohibiting the use of, interference with, disruption of, or destruction of a thing, the thing will 

afford evidence of an offence under this Act. 
Notice of order 
(3)  The provincial officer shall give reasonable notice of the order in the manner that he or she reasonably considers 
appropriate in the circumstances. 
Contents of notice 
(4)  Notice of the order shall include an explanation of the rights provided by subsections (6) and (7). 
Order not effective where no notice 
(5)  An order under subsection (1) is not effective in any court proceeding against a person where the person satisfies the 
court that the person neither knew nor should have known of the order. 
Request for rescission 
(6)  A person aggrieved by the order may make an oral or written request to the Director to rescind it and may make oral or 
written submissions to the Director in support of the request. 
Powers of Director 
(7)  The Director shall give prompt consideration to any request or submissions made under subsection (6) and may rescind 
the order. 
Same 
(8)  For the purposes of subsection (7), the Director may substitute his or her own opinion for that of the provincial officer. 
Same 
(9)  A Director who rescinds an order under subsection (7) shall give such directions to a provincial officer as the Director 
considers appropriate to bring the rescission to the attention of persons affected. 
No stay 
(10)  A request for rescission of an order under subsection (1) does not stay the order, unless the Director orders otherwise in 
writing. 
Duration of order 
(11)  An order under subsection (1) shall, 
 (a) subject to clause (b), be effective for the shorter of the length of time necessary to complete the inspection or search 

referred to in that subsection or a period not exceeding two days excluding holidays; or 
 (b) where the inspection or search referred to in that subsection is under an order under section 49 of this Act or under a 

warrant issued under section 158 of the Provincial Offences Act and a time limit for the inspection or search is 
specified in the order or warrant, be effective until the expiration of that time. 
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Power to seize during inspection 
45 (1)  A provincial officer who is lawfully present in a place pursuant to a court order or otherwise in the execution of the 
provincial officer’s duties may, without a warrant or court order, seize any thing that is produced to the provincial officer or 
that is in plain view, 
 (a) if the provincial officer reasonably believes that the thing will afford evidence of an offence under this Act; or 
 (b) if the provincial officer reasonably believes that the thing was used or is being used in connection with the commission 

of an offence under this Act and that the seizure is necessary to prevent the continuation or repetition of the offence. 
Detention or removal, things seized 
(2)  A provincial officer who seizes any thing under this section may remove the thing or may detain it in the place where it is 
seized. 
Reasons and receipt 
(3)  If possible, the provincial officer shall inform the person from whom a thing is seized under this section as to the reasons 
for the seizure and shall give the person a receipt for the thing seized. 
Duty to report to justice, things seized 
(4)  A provincial officer who seizes a thing under this section shall bring the thing before a justice or, if that is not reasonably 
possible, shall report the seizure to a justice. 
Application of Provincial Offences Act 
(5)  Section 159 of the Provincial Offences Act applies with necessary modifications in respect of a thing seized under this 
section. 
Power to use force, request police assistance 
46 (1)  A provincial officer may use such force as is reasonably necessary to carry out a court order issued under section 48 
or 49, to execute a warrant issued under the Provincial Offences Act or to prevent the destruction of any thing that the 
provincial officer reasonably believes may afford evidence of an offence under this Act. 
Same 
(2)  A provincial officer who is authorized by an order under section 49 to do anything set out in subsection 42 (1) or (4) may 
take such steps and employ such assistance as is necessary to accomplish what is required, and may, when obstructed in so 
doing, call for the assistance of any member of the Ontario Provincial Police Force or the police force in the area where the 
assistance is required, and it is the duty of every member of a police force to render the assistance. 
Note: On a day to be named by proclamation of the Lieutenant Governor, subsection 46 (2) of the Act is amended by striking out “Ontario 
Provincial Police Force or the police force in the area where the assistance is required, and it is the duty of every member of a police force to render 
the assistance” at the end and substituting “Ontario Provincial Police or the police service in the area where the assistance is required, and it is the 
duty of every member of a police service to render the assistance”. (See: 2018, c. 3, Sched. 5, s. 12) 

Section Amendments with date in force (d/m/y) 

2018, c. 3, Sched. 5, s. 12 - not in force 

Other powers and duties of provincial officers 
Duty to provide identification 
47 (1)  On request, a provincial officer who exercises a power under this Act shall identify himself or herself as a provincial 
officer either by the production of a copy of his or her appointment or in some other manner and shall explain the purpose of 
the exercise of the power. 
Securing of place, thing 
(2)  If an order under section 44 or 48 is in effect, a provincial officer may take measures to secure the land, place or thing to 
which the order relates by means of locks, gates, fences, security guards or such other means as the provincial officer deems 
necessary to prevent entry into the land or place or to prevent the use of, interference with, disruption of, or destruction of the 
thing. 
Samples and copies 
(3)  A provincial officer may detain samples and copies obtained under section 42 or 49 for any period and for any of the 
purposes of this Act. 
Duty to restore property 
(4)  A provincial officer who makes or causes the making of an excavation in the course of his or her duties under this Act 
shall restore the property, so far as is reasonably possible, to the condition it was in before the excavation was made. 
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Court order prohibiting entry, etc. 
48 (1)  Where a justice is satisfied, on evidence under oath by a provincial officer, that there is reasonable ground for 
believing that it is appropriate for the administration of this Act or the regulations or to protect property, the justice may issue 
an order prohibiting entry into all or part of any land or place or prohibiting the use of, interference with, disruption of, or 
destruction of any thing. 
Same 
(2)  Subsections 156.5 (2) to (9) of the Environmental Protection Act apply with necessary modifications with respect to an 
order under subsection (1). 
Court order authorizing entry or inspection 
49 (1)  A justice may issue an order authorizing a provincial officer to do anything set out in subsection 42 (1) or (4) if the 
justice is satisfied, on evidence under oath by a provincial officer, that there are reasonable grounds to believe that, 
 (a) it is appropriate for the provincial officer to do anything set out in subsection 42 (1) or (4) for the purpose of 

determining any person’s compliance with requirements imposed under this Act; and 
 (b) the provincial officer may not be able to carry out his or her duties effectively without an order under this section 

because, 
 (i) no occupier is present to grant access to a place that is locked or otherwise inaccessible, 
 (ii) a person has prevented or may prevent the provincial officer from doing anything set out in subsection 42 (1) or 

(4), 
 (iii) it is impractical, because of the remoteness of the place to be inspected or for any other reason, for a provincial 

officer to obtain an order under this section without delay if access is denied, or 
 (iv) an attempt by a provincial officer to do anything set out in subsection 42 (1) or (4) might not achieve its purpose 

without the order; or 
 (c) a person is refusing or is likely to refuse to respond to reasonable inquiries. 
Same 
(2)  Subsections 42 (5) to (8) apply to an inspection carried out under an order issued under this section. 
Expiry 
(3)  Unless renewed, an order under this section expires on the earlier of the day specified for the purpose in the order and the 
day that is 30 days after the date on which the order is made. 
Renewal 
(4)  An order under this section may be renewed in the circumstances in which an order may be made under subsection (1), 
before or after expiry, for one or more periods of not more than 30 days. 
When to be executed 
(5)  Unless the order provides otherwise, everything that an order under this section authorizes must be done between 6 a.m. 
and 9 p.m. 
Same 
(6)  A renewal order under subsection (4) may be issued on application made with such notice, if any, as may be specified 
under subsection (7). 
Application for dwelling 
(7)  An application for a judicial order authorizing entry to a dwelling or a place that includes a room that is used as a 
dwelling shall specifically indicate that the application relates to a dwelling. 

ENFORCEMENT 
Offences 
50 (1)  Every person who contravenes or fails to comply with this Act or the regulations is guilty of an offence except in the 
case of a failure to comply with the requirement set out in paragraph 2 of subsection 14 (7). 
Offence re: orders 
(2)  Every person who contravenes or fails to comply with an order made under this Act, other than an order made under 
section 57 (administrative penalties), is guilty of an offence. 

dstevens
Highlight



23 

Offence re: fees 
(3)  Every person who fails to pay a fee that the person is required to pay under this Act is guilty of an offence. 
Liability of directors and officers 
(4)  If a corporation commits an offence under this Act, every director or officer of the corporation who directed, authorized, 
assented to, acquiesced in or participated in the offence, or who failed to take reasonable care to prevent the corporation from 
committing the offence, is guilty of an offence, whether or not the corporation has been prosecuted or convicted. 
Limitation 
(5)  No proceeding under this section shall be commenced more than six years after the day on which evidence of the offence 
first came to the attention of a provincial offences officer appointed under the Provincial Offences Act. 
Penalties 
Individual, general 
51 (1)  Every individual convicted of an offence under this Act, other than an offence described in subsection (3), is liable to 
the following penalties: 
 1. On a first conviction, a fine of not more than $50,000 for each day or part of a day on which the offence occurs or 

continues. 
 2. On each subsequent conviction, a fine of not more than $100,000 for each day or part of a day on which the offence 

occurs or continues, or imprisonment for a term of not more than one year, or both. 
Corporation, general 
(2)  Every corporation convicted of an offence under this Act, other than an offence described in subsection (3), is liable to 
the following penalties for each day or part of a day on which the offence occurs or continues: 
 1. On a first conviction, a fine of not more than $250,000. 
 2. On each subsequent conviction, a fine of not more than $500,000. 
Specified offences 
(3)  Subsections (4) and (5) apply with respect to the following offences under subsection 50 (1): 
 1. Failure to comply with subsection 14 (1) (duty to submit emission allowances and credits). 
 2. Contravention of subsection 29 (1), (2), (3), (4), (5) or (6) (prohibitions re: trading). 
 3. Contravention of subsection 32 (6) or (7) (prohibitions re: auction of Ontario emission allowances). 
 4. Contravention of subsection 64 (1), (2), (3), (4) or (5) (prohibitions affecting administration). 
Corporation, for specified offences 
(4)  Every corporation convicted of an offence described in subsection (3) is liable to the following penalties for each day or 
part of a day on which the offence occurs or continues: 
 1. On a first conviction, a fine of not less than $25,000 and not more than $6 million. 
 2. On a second conviction, a fine of not less than $50,000 and not more than $10 million. 
 3. On each subsequent conviction, a fine of not less than $100,000 and not more than $10 million. 
Individual, for specified offences 
(5)  Every individual convicted of an offence described in subsection (3) is liable to the following penalties: 
 1. On a first conviction, a fine of not less than $5,000 and not more than $4 million, or imprisonment for a term of not 

more than five years less a day, or both. 
 2. On a second conviction, a fine of not less than $10,000 and not more than $6 million, or imprisonment for a term of 

not more than five years less a day, or both. 
 3. On each subsequent conviction, a fine of not less than $20,000 and not more than $6 million, or imprisonment for a 

term of not more than five years less a day, or both. 
Higher fines 
(6)  The court that convicts a person of an offence under this Act, in addition to any other penalty imposed by the court, may 
increase a fine imposed upon the person by an amount equal to the amount of the monetary benefit acquired by or that 
accrued to the person as a result of the commission of the offence, despite the maximum fines provided under subsections (1) 
to (5). 
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Number of convictions 
52 In determining the number of a person’s previous convictions for the purpose of section 51, the court shall include 
previous convictions of the person under, 
 (a) this Act; 
 (b) the Commodity Futures Act; 
 (c) the Environmental Protection Act, other than for an offence related to Part IX of that Act; 
 (d) the Nutrient Management Act, 2002; 
 (e) the Ontario Water Resources Act; 
 (f) the Pesticides Act; 
 (g) the Safe Drinking Water Act, 2002; 
 (h) the Securities Act; 
 (i) the Toxics Reduction Act, 2009. 
Sentencing considerations 
53 (1)  Subject to subsection (3), in determining a penalty under section 51, the court shall consider each of the following 
circumstances to be aggravating factors: 
 1. The defendant committed the offence intentionally or recklessly. 
 2. In committing the offence, the defendant was motivated by a desire to increase revenue or decrease costs. 
 3. The defendant committed the offence despite having been warned by the Ministry of circumstances that subsequently 

became the subject of the offence. 
 4. After the commission of the offence, the defendant, 
 i. attempted to conceal the commission of the offence from the Ministry or other public authorities, 
 ii. failed to co-operate with the Ministry or other public authorities, 
 iii. failed to take prompt action to mitigate the effects of the offence, including action to compensate persons for loss 

or damage that resulted from the commission of the offence, or 
 iv. failed to take prompt action to reduce the risk of similar offences being committed in the future. 
 5. Any other circumstance that is prescribed by the regulations as an aggravating factor. 
Severity of penalty 
(2)  Subject to subsection (3), the severity of a penalty under section 51 shall reflect the number of aggravating factors that 
apply under subsection (1) and the seriousness of the particular circumstances of each of those aggravating factors. 
Reasons 
(3)  If the court decides that an aggravating factor that applies under subsection (1) does not warrant a more severe penalty, 
the court shall give reasons for that decision. 
Compliance with order not a mitigating factor 
(4)  Without limiting the court’s ability to consider other mitigating factors and the particular circumstances of the severity of 
the offence, and subject to subsection (5), the court shall not consider compliance with an order issued under this Act in 
response to the offence to be a mitigating factor in determining a penalty under section 51. 
Reasons 
(5)  If the court decides that compliance with an order issued under this Act in response to the offence warrants a less severe 
penalty, the court shall give reasons for that decision. 
Administrative penalty 
(6)  If an order is made requiring a person to pay an administrative penalty under section 57 in respect of a contravention and 
the person is also convicted of an offence in respect of the same contravention, the court, in determining a penalty under 
section 51, shall consider the order to pay the administrative penalty to be a mitigating factor and, if subsection 51 (4) or (5) 
applies, may impose a fine of less than the minimum fine provided for in that subsection. 
Other matters 
(7)  If a person is required to submit emission allowances under paragraph 2 of subsection 14 (7) in respect of a contravention 
and the person is also convicted of an offence in respect of the same contravention, the court, in determining the penalty 
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under section 51, shall consider the obligation to submit those emission allowances and credits to be a mitigating factor and 
may impose a fine of less than the minimum fine provided for in subsection 51 (4) or (5). 
Same 
(8)  Upon convicting a person of an offence, the court may make such other orders as the court considers appropriate in the 
circumstances. 
Restitution orders 
54 (1)  On its own initiative or on the request of the prosecutor, the court that convicts a person of an offence under this Act, 
in addition to any other penalty imposed by the court, may make an order for restitution against the person convicted of the 
offence, requiring the person to compensate or make restitution to an aggrieved person or persons for reasonable expenses 
actually incurred by the aggrieved person that results from or is in any way connected to the commission of the offence, in 
such amount and on such terms and conditions as the court considers just. 
No restitution to person who committed offence 
(2)  The court shall not make an order for restitution in favour of any person on account of damage that is the result of, 
 (a) the commission of an offence by the person; or 
 (b) a contravention in respect of which an order has been served on the person requiring the person to pay an 

administrative penalty under section 57, unless the order has been revoked. 
Notification of order 
(3)  If a court makes an order for restitution, the court shall cause a copy of the order or a notice of the content of the order to 
be given to the person to whom the restitution is ordered to be paid. 
Filing of order in court 
(4)  An order for restitution may be filed with a local registrar of the Superior Court of Justice and the responsibility for filing 
shall be on the person to whom the restitution is ordered to be paid. 
Enforcement of order 
(5)  An order for restitution filed under subsection (4) may be enforced as if it were an order of the court. 
Same 
(6)  Section 129 of the Courts of Justice Act applies in respect of an order for restitution filed under subsection (4) and, for 
the purpose, the date of filing is deemed to be the date of the order. 
Civil remedy 
(7)  A civil remedy for an act or omission is not affected by reason only that an order for restitution under this section has 
been made in respect of that act or omission. 
If fine not paid 
55 (1)  If a person is convicted of an offence under this Act and a fine is imposed, 
 (a) a thing seized in connection with the offence shall not be returned until the fine has been paid; and 
 (b) if payment of the fine is in default within the meaning of section 69 of the Provincial Offences Act, a justice may order 

that the thing be forfeited to the Crown. 
Same 
(2)  Subsections 190.2 (2) to (6) of the Environmental Protection Act apply with necessary modifications in relation to an 
order under clause (1) (b). 
Costs of seizure, etc. 
56 If a person is convicted of an offence under this Act, the justice may, in addition to any other penalty, order the person to 
pay all or part of the expenses incurred by the Ministry with respect to the seizure, storage or disposition of any thing seized 
in connection with the offence. 
Administrative penalties 
57 (1)  An administrative penalty may be imposed under this section for one or more of the following purposes: 
 1. To ensure compliance with this Act and the regulations. 
 2. To prevent a person or entity from deriving, directly or indirectly, any economic benefit as a result of contravening a 

provision of this Act or of the regulations. 
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Order by Director 
(2)  The Director may, subject to the regulations, make an order requiring a person described in subsection (4) to pay an 
administrative penalty if the Director is of the opinion that the person has contravened or failed to comply with a provision of 
this Act or the regulations, an order under this section or an agreement under subsection (12). 
Exception re duty to submit emission allowances and credits 
(3)  Subsection (2) does not apply with respect to a failure to comply with section 14. 
Scope of order 
(4)  An order under subsection (2) may be made against only such persons as may be designated by regulation, in relation to 
only such provisions, orders and agreements as may be designated by regulation or only in such circumstances as may be 
prescribed. 
Limitation 
(5)  An order under subsection (2) shall be served not later than one year after the later of the following dates: 
 1. The date the contravention occurred. 
 2. The date on which the evidence of the contravention first came to the attention of the Director or provincial officer. 
Orders not to be issued to directors, officers, employees or agents 
(6)  If a person who is required to comply with a provision of this Act or of the regulations is a corporation, an order under 
subsection (2) shall be issued to the corporation and not to a director, officer, employee or agent of the corporation. 
Amount of penalty 
(7)  The amount of the administrative penalty shall be determined in accordance with the regulations. 
Maximum penalty 
(8)  The amount of the administrative penalty shall not exceed $1 million. 
Contents 
(9)  An order under subsection (2) shall be served on the person who is required to pay the penalty and shall, 
 (a) contain a description of the contravention to which the order relates, including, if appropriate, the date of the 

contravention; 
 (b) specify the amount of the penalty; 
 (c) give particulars respecting the time for paying the penalty and the manner of payment; and 
 (d) provide details of the person’s rights under section 60 (hearings by the Environmental Review Tribunal). 
Absolute liability 
(10)  A requirement that a person pay an administrative penalty applies even if, 
 (a) the person took all reasonable steps to prevent the contravention; or 
 (b) at the time of the contravention, the person had an honest and reasonable belief in a mistaken set of facts that, if true, 

would have rendered the contravention innocent. 
Same 
(11)  For greater certainty, nothing in subsection (10) affects the prosecution of an offence. 
Agreements 
(12)  The Director and a person against whom an order may be or has been made under subsection (2) may enter into an 
agreement that, 
 (a) identifies the contravention in respect of which the order has been made; 
 (b) requires the person against whom the order may be or has been made to take steps specified in the agreement within 

the time specified in the agreement; and 
 (c) provides that the obligation to pay the administrative penalty may be cancelled in accordance with the regulations or 

the amount of the penalty may be reduced in accordance with the regulations and in accordance with the circumstances 
set out in the agreement. 

Publication of agreements 
(13)  The Ministry shall publish every agreement entered into under subsection (12) in the environmental registry established 
under section 5 of the Environmental Bill of Rights, 1993. 
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Penalty does not prevent prosecution 
(14)  A person may be charged, prosecuted and convicted of an offence under this Act in respect of a contravention referred 
to in subsection (2) even if an administrative penalty has been imposed on or paid by the person or another person in respect 
of the contravention. 
No admission 
(15)  If a person pays a penalty imposed under subsection (2) in respect of a contravention or enters into an agreement under 
subsection (12) in respect of the contravention, the payment or agreement is not, for the purposes of any prosecution in 
respect of the contravention, an admission that the person committed the contravention. 
Failure to pay, consequences 
(16)  The following consequences arise if a person who is required to pay an administrative penalty imposed under this 
section fails to comply with the requirement: 
 1. The Director may, by order, suspend the person’s authority to deal with emission allowances and credits in the 

person’s cap and trade accounts until the administrative penalty is paid. 
 2. The Director may, by order, impose such other administrative penalties as may be authorized by regulation. 
Same 
(17)  It is not an offence to fail to comply with a requirement to pay an administrative penalty imposed under this section. 
Regulations 
(18)  The Lieutenant Governor in Council may make regulations, 
 (a) specifying the form and content of orders under subsection (2); 
 (b) for the purpose of subsection (4), designating persons, provisions, orders and agreements and prescribing 

circumstances; 
 (c) requiring and governing public consultation before an agreement is entered into under subsection (12) and, subject to 

that subsection and to any regulations made under subclause (d) (iii), governing the contents of agreements under that 
subsection; 

 (d) governing the determination of the amounts of administrative penalties, including, 
 (i) prescribing criteria to be considered by the Director, 
 (ii) providing for different amounts depending on when an administrative penalty is paid, 
 (iii) with respect to agreements under subsection (12), governing the cancellation of the obligation to pay an 

administrative penalty or the reduction of the amount of an administrative penalty; 
 (e) prescribing circumstances in which a person is not required to pay an administrative penalty; 
 (f) prescribing procedures related to administrative penalties; 
 (g) respecting any other matter necessary for the administration of a system of administrative penalties provided for by 

this section. 
Compliance orders 
58 (1)  A provincial officer may issue an order to any person that the provincial officer reasonably believes is contravening or 
has contravened a provision of this Act or the regulations, a condition of a registration under this Act or a provision of an 
order made under this Act, other than an order of a court. 
Information to be included in order 
(2)  The order shall specify the provision or condition contravened, briefly describe the nature and, if applicable, the location 
of the contravention and state that a review of the order may be requested in accordance with section 59. 
What order may require 
(3)  The order may require the person to whom it is directed to comply with any directions set out in the order with respect to 
the following matters and to do so within the time specified in the order: 
 1. Achieving compliance with the provision or condition. 
 2. Preventing the continuation or repetition of the contravention. 
 3. Securing, whether through locks, gates, fences, security guards or other means, any land, place or thing. 
 4. Monitoring and recording and reporting on the monitoring and recording. 
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 5. Submitting a plan for achieving compliance with the provision or condition, including the engagement of contractors, 
consultants and others satisfactory to a provincial officer. 

 6. Posting notice of the order. 
 7. Taking such other steps as may be prescribed by regulation. 
Amendment or revocation of order 
(4)  An order issued under subsection (1) may, by order, be amended or revoked by the provincial officer who issued it or by 
the Director. 
Same 
(5)  A provincial officer or Director who amends or revokes an order shall give written notice of the amendment or 
revocation to the person to whom the order is directed. 
Review of a compliance order 
59 (1)  A person to whom an order under subsection 58 (1) is directed may request that the Director review the order, and the 
request must be made within seven days after the person is served with a copy of the order or within such longer period as 
may be prescribed by regulation. 
Manner of making request 
(2)  The request may be made in writing or it may be made orally, with written confirmation served on the Director within the 
time specified in subsection (1). 
Contents of request for review 
(3)  The written request for review, or written confirmation of an oral request, shall include the following information: 
 1. The portions of the order in respect of which the review is requested. 
 2. Any submissions that the applicant for the review wishes the Director to consider. 
 3. For the purpose of subsection (7), an address for service by mail or by electronic facsimile transmission or by such 

other means of service as the regulations may prescribe. 
No automatic stay 
(4)  The request for review does not stay the order, unless the Director orders otherwise in writing. 
Decision of Director 
(5)  The Director may, by order directed to the person who requested the review, confirm, amend or revoke the order of the 
provincial officer. 
Same 
(6)  For the purposes of subsection (5), the Director may substitute his or her own opinion for that of the provincial officer. 
Notice of decision 
(7)  The Director shall serve the person requesting the review with a copy of the Director’s order under subsection (5) 
together with reasons. 
Automatic confirmation of order 
(8)  The Director is deemed to have confirmed the order of the provincial officer, by order, if the Director does not give the 
person who requested the review oral or written notice of the Director’s order under subsection (5) within seven days after 
the Director received the written request, or written confirmation of the oral request, or within such longer period as may be 
prescribed by regulation. 
Deemed service of automatic order 
(9)  For the purpose of section 60 and a hearing required under that section, a confirming order deemed to have been made by 
the Director under subsection (8) is deemed to be directed to each person to whom the order of the provincial officer was 
directed and is deemed to have been served on each of those persons at the expiry of the period referred to in subsection (8). 
Exception to automatic confirmation 
(10)  Subsections (8) and (9) do not apply if, within seven days of receiving the request for review or within such longer 
period as may be prescribed by regulation, the Director stays the order under subsection (9) and gives written notice to the 
person requesting the review that the Director requires additional time to make a decision under subsection (5). 
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ADMINISTRATION 
Hearings by the Environmental Review Tribunal 
60 (1)  A person (“applicant”) to whom any of the following decisions or orders is directed may require a hearing by the 
Environmental Review Tribunal: 
 1. Decision of the Director under subsection 18 (4) or (5) (conditions of registration). 
 2. Decision of the Director under subsection 20 (6) or (7) (cancellation of registration). 
 3. Decision of the Director under subsection 26 (3) or (4) (closing of cap and trade accounts). 
 4. Order of the Director under section 57 (administrative penalties). 
 5. Order of the Director under section 59 (review of compliance order). 
Failure or refusal to issue, etc. 
(2)  For the purposes of subsection (1), the failure or refusal of a person to make a decision or to issue, amend or revoke an 
order is not itself an order. 
Procedure 
(3)  The applicant may require the hearing by written notice served on the Tribunal within 15 days after the person is notified 
of the decision or is served with the order. 
Extension of time for requiring hearing 
(4)  The Tribunal shall extend the time in which an applicant may give notice under subsection (3) requiring a hearing on a 
decision or an order if, in the Tribunal’s opinion, it is just to do so because notice of the decision or service of the order was 
not effective to bring the decision or order to the person’s attention. 
Contents of notice requiring hearing 
(5)  The notice requiring the hearing shall include the following information: 
 1. The portions of the decision or order in respect of which the hearing is required. 
 2. The grounds on which the applicant intends to rely at the hearing. 
Effects of contents of notice 
(6)  Except with leave of the Tribunal, the applicant is not entitled, at the hearing, to appeal a portion of the decision or order, 
or to rely on a ground, that is not stated in the notice requiring the hearing. 
Leave by Tribunal 
(7)  The Tribunal may grant the leave referred to in subsection (6) if the Tribunal is of the opinion that to do so is proper in 
the circumstances, and the Tribunal may give such directions as the Tribunal considers proper consequent on the granting of 
the leave. 
Parties 
(8)  The applicant and such other person as may be specified by the Tribunal are parties to the proceeding before the 
Tribunal. 
Stay on appeal 
(9)  The commencement of a proceeding stays the operation of an order under section 57 (administrative penalties). 
Exception 
(10)  Despite subsection (9), the commencement of a proceeding does not stay the operation of an order that meets the 
prescribed criteria. 
Tribunal may grant stay 
(11)  The Tribunal may, on the application of a party to a proceeding before it, stay the operation of an order described in 
subsection (10). 
Right to apply to remove stay: new circumstances 
(12)  A party to a proceeding may apply for the removal of a stay that was granted under subsection (11) if relevant 
circumstances have changed or have become known to the party since the stay was granted, and the Tribunal may grant the 
application. 
Right to apply to remove stay: new party 
(13)  A person who is made a party to a proceeding after a stay is granted under subsection (11) may, at the time the person is 
made a party, apply for the removal of the stay, and the Tribunal may grant the application. 
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Powers of the Tribunal 
(14)  A hearing by the Tribunal shall be a new hearing and the Tribunal may confirm, vary or revoke the decision or order 
that is the subject matter of the hearing, and may substitute its opinion for that of the Director on grounds that the Tribunal 
considers reasonable. 
Limitation 
(15)  If the hearing relates to an order to pay an administrative penalty under section 57, the Tribunal shall not vary the 
amount of the penalty unless the Tribunal considers the amount to be unreasonable. 
Same 
(16)  For greater certainty, if the hearing relates to an order to pay an administrative penalty under section 57, a regulation 
made under that section governing the determination of the amounts of those penalties applies to the Tribunal. 
Appeal to Divisional Court 
61 (1)  Any party to a hearing before the Environmental Review Tribunal under this Act may appeal from its decision on a 
question of law to the Divisional Court, with leave of the Divisional Court, in accordance with the rules of court. 
Effect of appeal 
(2)  The appeal does not stay the operation of the decision of the Tribunal, unless the Tribunal orders otherwise. 
Same 
(3)  On the appeal, the Divisional Court may stay the operation of the decision or set aside a stay ordered by the Tribunal 
under subsection (2). 
Orders and decisions, consequential authority 
62 (1)  The authority to make an order under this Act includes the authority to require the person to whom the order is 
directed to take such intermediate action or such procedural steps or both as are related to the action required or prohibited by 
the order and as are specified in the order. 
Same, authority to amend, revoke 
(2)  The authority to make a decision or an order includes the authority to amend or revoke the decision or order. 
Same, authority to order access 
(3)  A person who has authority under this Act to order that a thing be done on or in any place also has authority to order any 
person who owns, occupies or has the charge, management or control of the place to permit access to the place for the 
purpose of doing the thing. 
Collection, use and disclosure of information 
Authentication of identity 
63 (1)  The regulations may specify the personal information that must be given to the Director in order to establish and 
authenticate the identity of an individual, on an ongoing basis, in connection with a person’s registration, recognition or 
designation under this Act, including participation in an auction or sale of Ontario emission allowances, and in connection 
with a registered participant’s cap and trade accounts. 
Same 
(2)  If the regulations so provide, the Director may collect information, including a police records check, to confirm that a 
person satisfies the requirements of registration, recognition or designation on an ongoing basis. 
Deemed confidentiality 
(3)  If the regulations so provide, such information as may be prescribed that is collected under this Act, other than personal 
information, is deemed to have been supplied in confidence. 
Authorized disclosure 
(4)  Despite subsection (3), the Minister and the Director may disclose information obtained under this Act, including 
personal information, for the purpose of administering and enforcing this Act and the regulations, and for such other purposes 
as may be prescribed. 
Data minimization 
(5)  Where the collection, use or disclosure of personal information is authorized under this Act or prescribed by regulation, 
no more personal information may be collected, used, or disclosed than is reasonably necessary to meet the purpose of the 
collection, use, or disclosure, as the case may be. 
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Prohibitions affecting administration 
Obstruction 
64 (1)  No person shall hinder or obstruct the Minister, the Director, a provincial officer, a public servant or any agent of the 
Crown in the performance of his or her duties under this Act. 
Same 
(2)  No person shall withhold from a provincial officer or conceal, alter or destroy anything relevant to an inspection under 
section 42 or an inquiry under section 43. 
Same 
(3)  No person shall refuse to give information required for the purposes of this Act or the regulations to the Minister, the 
Director, a provincial officer, a public servant or any agent of the Crown. 
False or misleading information 
(4)  No person shall give false or misleading information to the Minister, the Director, a provincial officer, a public servant or 
an agent of the Crown in respect of any matter related to this Act or the regulations. 
Same 
(5)  No person shall include false or misleading information in any record required to be created, stored or submitted under 
this Act. 
Matters of evidence 
Certificate as evidence 
65 (1)  For all purposes in any proceeding, a statement purporting to be signed by the Director is, without proof of the office 
or signature of the Director, admissible as proof, in the absence of evidence to the contrary, of the facts stated in it in relation 
to the following matters: 
 1. The registration or non-registration, recognition or non-recognition or designation or non-designation of any person. 
 2. The provision or non-provision of any material required or permitted to be filed with the Director. 
 3. The time when facts upon which the proceedings are based first came to the knowledge of the Director. 
 4. Any other matter pertaining to the matters referred to in paragraph 1 or 2. 
 5. Such other matters as may be prescribed. 
Proof of record 
(2)  Any record made under this Act that purports to be signed by any of the following persons or a certified copy of such a 
record is admissible in evidence in any proceeding as proof, in the absence of evidence to the contrary, that the document is 
signed by the person without proof of the office or signature of the person: 
 1. The Minister. 
 2. The Director. 
 3. A public servant, a provincial officer or an analyst appointed under section 73. 
 4. Such other persons as may be prescribed. 
Not compellable 
(3)  No person shall be compelled to give testimony in a civil proceeding with regard to information obtained in the course of 
exercising a power or performing a duty under this Act, other than, 
 (a) in a proceeding under this Act; or 
 (b) an appeal or a judicial review relating to a proceeding described in clause (a). 
Verification by affidavit, etc. 
66 The Director may require a person to verify by affidavit or statutory declaration any record given under this Act to the 
Director or to a provincial officer. 
Service of documents, etc. 
67 (1)  Any document given or served under this Act is sufficiently given or served if it is, 
 (a) delivered personally; 
 (b) sent by mail addressed to the person to whom delivery or service is required to be made at the latest address for the 

person appearing on the records of the Ministry; or 
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 (c) given or served in accordance with regulations respecting service. 
When service deemed made 
(2)  If service is made by mail, the service shall be deemed to be made on the fifth day after the day of mailing unless the 
person on whom service is being made establishes that the person did not, acting in good faith, through absence, accident, 
illness, disability or other cause beyond the person’s control receive the notice or order until a later date. 
Same 
(3)  If service is made by a method other than personal delivery or mail, the service is deemed to have been made on the day, 
if any, specified by regulation. 
Debts due to the Crown 
68 An amount payable to the Crown under this Act is a debt due to the Crown and may be recovered by any remedy or 
procedure available to the Crown by law. 
Immunity of the Crown 
69 (1)  No cause of action arises against the Crown as a direct or indirect result of any act or omission that a person who is 
not an employee or agent of the Crown takes or makes in the execution or intended execution of any of the person’s powers 
or duties under this Act. 
No proceeding against the Crown 
(2)  No action or other proceeding for damages, including but not limited to a proceeding for a remedy in contract, restitution, 
tort or trust, shall be instituted against the Crown in connection with any cause of action described in subsection (1). 
No liability of Crown employee 
(3)  No action or other proceeding shall be instituted against an employee or agent of the Crown for an act done in good faith 
in the execution or intended execution of a duty under this Act or for an alleged neglect or default in the execution in good 
faith of the duty. 
Tort by Crown employee 
(4)  Despite subsections 5 (2) and (4) of the Proceedings Against the Crown Act, subsection (3) does not relieve the Crown of 
liability in respect of a tort committed by an employee or agent of the Crown to which it would otherwise be subject. 
No right to compensation 
70 (1)  Despite any other Act or law, no person is entitled to be compensated for any loss or damages, including loss of 
revenues, loss of profit or loss of expected earnings that would otherwise have been payable to any person in respect of any 
action taken by the Minister or the Director under this Act, or by any person acting on their behalf, including any action 
relating to the removal of emission allowances and credits from a participant’s cap and trade accounts. 
No expropriation, etc. 
(2)  Nothing done or not done in accordance with this Act or the regulations constitutes an expropriation or injurious 
affection for the purposes of the Expropriations Act or otherwise at law. 
No payment 
(3)  No amount is payable by the Crown with respect to any action taken by the Minister or the Director under this Act, or by 
any person acting on their behalf, including any action relating to the removal of emission allowances and credits from a 
participant’s cap and trade accounts. 

GENERAL 
Greenhouse Gas Reduction Account 
71 (1)  An account shall be established in the Public Accounts to be known as the Greenhouse Gas Reduction Account in 
English and Compte de réduction des gaz à effet de serre in French in which shall be recorded the following amounts: 
 1. The amount of the proceeds from the distribution of Ontario emission allowances created under section 30. 
 2. Any amounts payable to the Crown by a participant under section 14. 
 3. The amount of any administrative penalties that are paid under section 57. 
 4. The amount of any fees payable to the Crown under this Act. 
 5. All expenditures of public money incurred under subsection (2). 
Authorized expenditures 
(2)  Amounts not exceeding the balance in the account may be charged to the Greenhouse Gas Reduction Account and paid 
out of the Consolidated Revenue Fund for the following purposes: 
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 1. To fund costs incurred by the Crown, directly or indirectly, in connection with the administration and enforcement of 
this Act and the regulations or to reimburse the Crown for expenditures incurred by the Crown, directly or indirectly, 
for any such purpose. 

 2. To fund, directly or indirectly, costs relating to initiatives described in Schedule 1 to this Act that are reasonably likely 
to reduce, or support the reduction of, greenhouse gas and costs relating to any other initiatives that are reasonably 
likely to do so. 

 3. To reimburse the Crown for expenditures incurred by the Crown, directly or indirectly, for any purpose described in 
paragraph 2. 

Restriction 
(3)  No amount is payable under paragraph 2 or 3 of subsection (2) during a year in respect of any initiative unless the 
Minister reviews and provides an evaluation of the initiative to Treasury Board.  The Minister’s review shall consider, 
 (a) the potential greenhouse gas reductions of the initiative; 
 (b) the relationship of the initiative to the achievement of the greenhouse gas emission reduction targets established under 

section 6; 
 (c) the relationship of the initiative to other potential, planned and funded initiatives to reduce greenhouse gas; 
 (d) the relationship of the initiative to the climate change action plan prepared under section 7; 
 (e) whether the initiative is also likely to assist low-income households and vulnerable communities with their transition 

to a low-carbon economy; and 
 (f) such other matters as the Minister considers appropriate. 
Public notice re: evaluations 
(4)  At least once during each fiscal year, the Minister shall make a report available to the public about the evaluations 
provided under subsection (3) to Treasury Board during the year with respect to initiatives that are funded from the 
Greenhouse Gas Reduction Account. 
Reimbursement of expenditures  
(5)  A reimbursement described in paragraph 3 of subsection (2) for an expenditure incurred by the Crown shall not be made 
after the books of the Government of Ontario are closed for the fiscal year in which the expenditure is incurred. 2018, c. 8, 
Sched. 3, s. 1 (1). 
Specified expenditures 
(6)  Despite subsection (5), $366,445,123 is deemed, as of March 31, 2018, to be charged to the Greenhouse Gas Reduction 
Account as reimbursement for expenditures described in paragraph 3 of subsection (2) that were incurred by the Crown on or 
after November 1, 2015 and on or before March 31, 2017 but were not reimbursed from the Account before the books of the 
Government of Ontario were closed for the fiscal year in which the expenditures were incurred. 2018, c. 8, Sched. 3, s. 1 (1). 
Note: On January 1, 2019, subsection 71 (6) of the Act is repealed. (See: 2018, c. 8, Sched. 3, s. 1 (2)) 

Annual report 
(7)  Every year, the Minister shall prepare a report about the Greenhouse Gas Reduction Account setting out the following: 
 1. A description of each of the amounts credited and charged to the Account during the year. 
 2. A description of each of the initiatives with respect to which amounts were charged to the Account during the year, 

identifying any of those initiatives that were contemplated in the climate change action plan prepared in respect of the 
year. 

 3. A description of amounts charged to the Account to reimburse the Crown for expenditures incurred by the Crown, 
directly or indirectly, in connection with the administration and enforcement of this Act and the regulations. 

 4. Such other information as may be required by regulation. 
Same 
(8)  The Minister shall lay the report before the Assembly when the Public Accounts for the year are laid before the 
Assembly in accordance with the Financial Administration Act. 
Section Amendments with date in force (d/m/y) 

2018, c. 8, Sched. 3, s. 1 (1) - 08/05/2018; 2018, c. 8, Sched. 3, s. 1 (2) - 01/01/2019 
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Appointment of Directors 
72 (1)  The Minister may appoint one or more public servants as Directors to exercise such powers and perform such duties 
and functions under this Act as the Minister specifies. 
Same, restriction 
(2)  When making the appointment, the Minister may limit the authority of a Director in the manner that the Minister 
considers necessary or advisable. 
Delegation by Director 
(3)  A Director may delegate any of the Director’s powers or duties under this Act to a public servant, and may impose 
restrictions with respect to the delegation. 
Designation of provincial officers, analysts 
73 (1)  The Minister may designate one or more public servants or other persons as provincial officers to exercise such 
powers and perform such duties and functions under this Act as the Minister specifies. 
Appointment of analysts 
(2)  The Minister may appoint one or more public servants or other persons as analysts to exercise such powers and perform 
such duties and functions under this Act as the Minister specifies. 
Same, restriction 
(3)  When making the designation or appointment, the Minister may limit the authority of a provincial officer or an analyst in 
the manner that the Minister considers necessary or advisable. 
Status 
(4)  A provincial officer is a peace officer for the purpose of enforcing this Act. 
Delegation by Minister 
74 (1)  The Minister may delegate any of the Minister’s powers or duties under this Act to a public servant or other person 
and may impose restrictions with respect to the delegation. 
Restriction 
(2)  The Minister cannot delegate such powers and duties as may be prescribed to a person who is not a public servant. 
Minister’s financial authority 
75 Despite Part I of the Financial Administration Act, the Minister may do the following: 
 1. Receive funds that are not public money within the meaning of subsection 1 (3) of the Financial Administration Act, if 

the Minister receives the funds for selling emission allowances or credits on behalf of a registrant or former registrant, 
or in such other circumstances as may be prescribed. 

 2. Exercise control over funds that are not public money within the meaning of subsection 1 (3) of the Financial 
Administration Act and that are held in an account that is not in the name of the Crown, if the Minister obtains control 
over the funds in such circumstances as may be prescribed. 

 3. Establish accounts in the name of the Minister with an entity referred to in subsection 2 (2) of the Financial 
Administration Act. 

 4. Deposit funds referred to in paragraph 1 or 2 into accounts established under paragraph 3. 
 5. Pay out the funds referred to in paragraph 1 or 2 and the income earned on those funds in accordance with the 

regulations. 
Agreements with other jurisdictions 
76 (1)  The Minister may enter into one or more agreements with representatives of other jurisdictions for the harmonization 
and integration of the cap and trade program under this Act with corresponding programs of those jurisdictions. 
Exchange of information 
(2)  Without limiting the generality of subsection (1), an agreement may provide for the exchange of information, including 
personal information, between the Director and a person who has supervisory or regulatory powers under corresponding 
legislation of the other jurisdiction, if the information is necessary for the purposes of, 
 (a) complying with, implementing or enforcing the agreement; or 
 (b) the administration and enforcement of this Act and the regulations and the corresponding legislation of the other 

jurisdiction. 
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Confidentiality 
(3)  Information received by the Minister or the Director pursuant to an agreement is deemed to have been supplied in 
confidence if the agreement provides for confidentiality. 
Agreements re: administration, etc. 
77 (1)  The Minister may enter into one or more agreements with persons to provide for such matters relating to the 
administration and enforcement of this Act and the regulations as the Minister considers appropriate. 
Same 
(2)  The regulations may impose requirements and restrictions with respect to the Minister’s authority under subsection (1) 
and, without limiting the generality of subsection (1), may authorize an agreement to provide for the following matters: 
 1. The delegation of specified powers and duties of the Minister under this Act, and the subdelegation of those powers 

and duties. 
 2. Authorization for a person to exercise such powers and perform such duties of the Director under this Act as may be 

prescribed. 
 3. Submission of the Crown to the jurisdiction of a foreign court. 
 4. Conflicts of law. 
 5. Such other matters as may be prescribed. 
Status as Crown agent 
(3)  A person with whom the Minister enters into an agreement is not a Crown agent for any purpose unless a regulation, and 
the agreement, specifies otherwise. 
Regulations 
78 (1)  The Lieutenant Governor in Council may make regulations in respect of the following matters: 
 1. Governing anything that is required or permitted to be prescribed or that is required or permitted to be done by, or in 

accordance with, the regulations or as authorized, specified or provided in the regulations.  This does not apply with 
respect to section 57 (administrative penalties). 

 2. Defining, for the purposes of a regulation, words and expressions used in this Act that are not defined in the Act. 
 3. Governing the quantification and calculation of amounts of greenhouse gas emissions and governing the attribution of 

emissions. 
 4. Governing the registration of persons, including the suspension and cancellation of a registration, and governing the 

conditions applicable to registrants. 
 5. Governing the recognition and designation of account agents, including the suspension and cancellation of a 

recognition, and governing the conditions applicable to designated account agents. 
 6. Governing the purchase, sale, trade and other dealings with emission allowances and credits by registered participants, 

and prescribing jurisdictions other than Ontario for the purposes of subsection 21 (4). 
 7. Governing cap and trade accounts, including the closing of accounts, and governing transfers between accounts and 

the removal of emission allowances and credits from accounts. 
 8. Governing the creation, distribution, retirement from circulation and cancellation of Ontario emission allowances and 

the retirement of other emission allowances from circulation. 
 9. Governing the creation, issuance, retirement from circulation and cancellation of Ontario credits and the retirement of 

other credits from circulation. 
 10. Governing the registration of offset initiatives, including the imposition of requirements on sponsors of offset 

initiatives. 
 11. Governing monitoring, reporting and verification requirements under this Act and imposing duties on persons who are 

authorized under this Act to conduct verifications. 
 12. Governing the retention of records in the possession of persons who prepare or submit or who are required to prepare 

or submit records for the purposes of this Act. 
 13. Authorizing the Director to extend any deadline or period of time established under this Act in such circumstances as 

may be prescribed or in such circumstances as the Director considers appropriate, whether or not the deadline has 
passed or the period has expired. 
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 14. Providing for such other matters as the Lieutenant Governor in Council considers advisable to carry out the purpose of 
this Act. 

Exemptions 
(2)  A regulation may exempt a person or class of persons from a specified requirement imposed by this Act or a regulation 
made under this section in such circumstances as may be prescribed and subject to such conditions as may be prescribed or 
may provide that a specified provision of this Act or a regulation made under this section does not apply to the person or 
class in such circumstances as may be prescribed and subject to such conditions as may be prescribed. 
Incorporation by reference 
(3)  A regulation may incorporate, in whole or in part and with such changes as the Lieutenant Governor in Council considers 
necessary, a document, including a code, formula, standard, protocol, procedure or guideline, as the document may be 
amended or remade. 
Same 
(4)  An amendment to a document referred to in subsection (3), or a document referred to in subsection (3) as remade, comes 
into effect upon the Ministry publishing notice of the amendment or remade document in The Ontario Gazette or in the 
registry under the Environmental Bill of Rights, 1993. 
Conflict with Statutory Powers Procedure Act 
(5)  A regulation may provide that it prevails over a provision of the Statutory Powers Procedure Act, despite anything in that 
Act. 
Regulations made by Minister 
79 (1)  The Minister may make regulations in respect of the following matters: 
 1. Imposing fees for anything done or requested to be done under this Act, prescribing the manner in which and the 

period within which fees must be paid, and authorizing the refund of fees in prescribed circumstances. 
Exemptions 
(2)  A regulation made under subsection (1) may exempt a person or class of persons from a specified requirement imposed 
by the regulation in such circumstances as may be prescribed or provide that a specified requirement does not apply to the 
person or class in such circumstances as may be prescribed. 
80 OMITTED (AMENDS OTHER LEGISLATION). 
81 OMITTED (PROVIDES FOR COMING INTO FORCE OF PROVISIONS OF THIS ACT). 
82 OMITTED (ENACTS SHORT TITLE OF THIS ACT). 

SCHEDULE 1 
GREENHOUSE GAS REDUCTION ACCOUNT 

Initiatives 
1 (1)  Any of the following types of initiatives may be funded, in whole or in part, from the Greenhouse Gas Reduction 
Account in accordance with section 71 of the Act, but only, for any particular initiative, if the particular initiative is 
reasonably likely to reduce, or support the reduction of, greenhouse gas: 
 1. Initiatives relating to the reduction of greenhouse gas from energy sources and uses through the use of renewable and 

alternative energy sources and uses including the following: 
 i. The production or installation of renewable, low-carbon, carbon-free and net zero alternative energy. 
 ii. The research, development or deployment of technologies that eliminate or reduce the need to use fuels that emit 

greenhouse gasses. 
 iii. Distributed renewable energy generation and energy management technologies to support load-shifting, energy 

storage, net metering and other measures to eliminate the need for grid-based electricity during natural gas 
peaking. 

 iv. Carbon capture and storage technology for greenhouse gas emitting energy sources. 
 2. Initiatives relating to the reduction of greenhouse gas from land use and buildings including the following: 
 i. Geothermal solutions, insulation, and other technologies that will reduce greenhouse gas emissions from 

buildings and neighbourhoods. 
 ii. Support for increasing consumer demand for near-net-zero and net zero buildings, structures and communities. 
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 iii. Infrastructure to support adoption and use of zero emission and plug-in hybrid vehicles, and low-carbon 
alternative fuels. 

 iv. The design, construction and retrofitting of buildings and structures to reduce greenhouse gas emitting energy 
sources related to space and water cooling and heating. 

 3. Initiatives relating to the reduction of greenhouse gas from transportation including the following: 
 i. Support for increasing consumer demand for zero emission and plug-in hybrid vehicles. 
 ii. Active transportation infrastructure that will reduce greenhouse gas. 
 iii. Public transit vehicles and infrastructure that reduce greenhouse gas emissions. 
 iv. Technologies, infrastructure, vehicles, buildings and structures that reduce greenhouse gas emissions associated 

with the movement of goods. 
 4. Initiatives relating to the reduction of greenhouse gas from industry including the following: 
 i. Technologies that reduce greenhouse gas emissions. 
 ii. Switching from higher greenhouse gas emitting sources of energy, carbon capture, sequestration and storage and 

changes to processes, including changes to the inputs to those processes that reduce greenhouse gas emissions. 
 5. Initiatives relating to the reduction of greenhouse gas from agriculture, forestry and natural systems including the 

following: 
 i. Support for agriculture, soil and forestry approaches that are intended to reduce or remove greenhouse gas. 
 ii. Treatment or destruction of by-products that produce greenhouse gas. 
 iii. Carbon capture, sequestration and storage. 
 6. Initiatives relating to the reduction of greenhouse gas from the waste system including the following: 
 i. Reducing the waste that produces greenhouse gas. 
 ii. The management and use of waste to reduce greenhouse gas. 
 iii. The use and destruction of by-products of waste management that produce greenhouse gas such as landfill gas. 
 7. Initiatives relating to the reduction of greenhouse gas through the use of financial models and services including the 

following: 
 i. Support for organizations that develop and deliver financing tools, project aggregation, and professional services 

for initiatives that reduce greenhouse gas emissions. 
 ii. The use of risk capital funds to invest in clean technologies that reduce greenhouse gas emissions. 
(2)  Without limiting the generality of subsection (1), any initiative described in subsection (1) may include any of the 
following actions: 
 1. Researching, developing and deploying technology, equipment and scientific processes. 
 2. Developing and delivering education and training. 
 3. Providing information to the public. 
 4. Activities related to innovation. 
 5. Other actions. 
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An Act respecting the preparation of a climate change plan, providing for the wind down of the cap 
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Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows: 

GENERAL 

Interpretation 
1 (1)  In this Act, 

“cap and trade accounts” means, in relation to a participant, the cap and trade accounts that were established under the 
Climate Change Mitigation and Low-carbon Economy Act, 2016 for the participant; (“comptes du programme de 
plafonnement et d’échange”) 

“cap and trade instrument” means an instrument described in subsection (2); (“instrument du programme de plafonnement et 
d’échange”) 

“CO2e” means, when used in reference to a quantity of greenhouse gas, the equivalent quantity of carbon dioxide, calculated 
in accordance with the regulations; (“éq. CO2”) 

“greenhouse gas” means a prescribed greenhouse gas; (“gaz à effet de serre”) 

“Minister” means the Minister of the Environment, Conservation and Parks or such other member of the Executive Council 
as may be assigned the administration of this Act under the Executive Council Act; (“ministre”) 

“participant” means a person who was registered as a mandatory participant, a voluntary participant or a market participant 
under the Climate Change Mitigation and Low-carbon Economy Act, 2016 on July 3, 2018; (“participant”) 
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“person” includes an individual, corporation, partnership, sole proprietorship, association or any other organization or entity; 
(“personne”) 

“prescribed” means prescribed by a regulation made under this Act. (“prescrit”) 

Cap and trade instrument 
(2)  For the purposes of the definition of “cap and trade instrument” in subsection (1), a cap and trade instrument means one 
of the following: 

 1. An Ontario emission allowance within the meaning of subsection 1 (1) of the Climate Change Mitigation and Low-
carbon Economy Act, 2016 as that provision read immediately before the repeal of that Act. 

 2. An Ontario credit within the meaning of subsection 1 (1) of the Climate Change Mitigation and Low-carbon Economy 
Act, 2016 as that provision read immediately before the repeal of that Act. 

 3. An instrument that was, on July 2, 2018, set out in Column 1 of the Table to section 10.1 of Ontario Regulation 144/16 
(The Cap and Trade Program) made under the Climate Change Mitigation and Low-carbon Economy Act, 2016. 

Attribution of emissions 
2 (1)  For the purposes of this Act, the amount of all greenhouse gas emissions attributed to a participant is the amount 
prescribed by the regulations or determined in accordance with the regulations. 

Same 
(2)  Despite subsection (1), in prescribed circumstances the amount of greenhouse gas emissions shall be determined by the 
Minister in accordance with the regulations. 

Opportunity to be heard 
(3)  If the Minister proposes to determine the amount of greenhouse gas emissions to be attributed to a participant, the 
Minister shall give the participant notice of the proposal in accordance with the regulations and shall, in accordance with the 
regulations, give the participant an opportunity to be heard. 

Equivalence in CO2e 
(4)  Each cap and trade instrument is equivalent to one tonne of CO2e or such other amount of CO2e as may be prescribed. 

TARGETS, PLAN AND PROGRESS REPORTS 

Targets 
3 (1)  The Government shall establish targets for the reduction of greenhouse gas emissions in Ontario and may revise the 
targets from time to time. 

Public notice 
(2)  The Government shall make the targets and any revisions to them available to the public on a website of the Government 
or in such other manner as may be prescribed. 

Climate change plan 
4 (1)  The Minister, with the approval of the Lieutenant Governor in Council, shall prepare a climate change plan and may 
revise the plan from time to time. 

Advisory panel 
(2)  The Minister may, for the purpose of taking any steps with respect to the climate change plan, appoint panels to perform 
such advisory functions as the Minister considers advisable. 
Public notice 
(3)  The Minister shall make the plan and any revisions to it available to the public on a website of the Government or in such 
other manner as may be prescribed. 

Status 
(4)  For greater certainty, the plan and any revisions to it are not undertakings within the meaning of the Environmental 
Assessment Act. 

Minister’s progress reports 
5 (1)  The Minister shall, on a regular basis, prepare reports in respect of the climate change plan. 

Public notice 
(2)  The Minister shall make each report available to the public on a website of the Government or in such other manner as 
may be prescribed. 
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CAP AND TRADE INSTRUMENTS 

Retirement of eligible instruments 
Eligible instrument 
6 (1)  In this section, 

“eligible instrument” means a cap and trade instrument that, 

 (a) was held in the cap and trade accounts of a participant on July 3, 2018, and 

 (b) is not classified with or assigned a vintage year of 2021. 

Retirement 
(2)  Eligible instruments of a participant are retired as follows: 

 1. If the number of eligible instruments of the participant is equal to or greater than that aggregate amount of all 
greenhouse gas emissions attributed to the participant in respect of the prescribed time period, the number of eligible 
instruments equivalent to that aggregate amount shall be retired. 

 2. If the number of eligible instruments of the participant is less than the aggregate amount of all greenhouse gas 
emissions attributed to the participant in respect of the prescribed time period, all of the eligible instruments shall be 
retired. 

Cancellation of instruments 
7 The following cap and trade instruments are cancelled: 

 1. All cap and trade instruments held in the cap and trade accounts of participants on July 3, 2018, other than any number 
of cap and trade instruments in the accounts that are retired under section 6. 

 2. All cap and trade instruments that were created under the Climate Change Mitigation and Low-carbon Economy Act, 
2016 and were never distributed. 

COMPENSATION IN RESPECT OF CAP AND TRADE INSTRUMENTS 

Compensation to participant 
8 (1)  The Crown shall pay compensation, out of money appropriated under section 11 or money otherwise appropriated for 
such purposes by the Legislature, to a participant in accordance with this section and the regulations. 

Emissions to be expressed as equivalent number of cap and trade instruments 
(2)  For the purposes of applying this section, the number of tonnes of greenhouse gas emissions shall be expressed as the 
equivalent number of cap and trade instruments, as determined in accordance with subsection 2 (4). 

If instruments distributed free of charge do not exceed aggregate emissions 
(3)  If the number of instruments that were distributed free of charge to the participant under the Climate Change Mitigation 
and Low-carbon Economy Act, 2016 is equal to or less than the aggregate amount of all greenhouse gas emissions attributed 
to the participant in respect of the prescribed time period, the maximum number of cap and trade instruments in respect of 
which compensation may be paid to a participant shall be determined by applying the following formula: 

A = B − C 

where, 

 A = the maximum number of cap and trade instruments in respect of which compensation may be paid to the participant, 

 B = the number of cap and trade instruments held in the participant’s cap and trade accounts that are cancelled under 
paragraph 1 of section 7, and 

 C = the number of the participant’s cap and trade instruments referred to in “B” that are classified with or assigned a 
vintage year of 2021. 

If instruments distributed free of charge exceed aggregate emissions 
(4)  If the number of instruments that were distributed free of charge to the participant under the Climate Change Mitigation 
and Low-carbon Economy Act, 2016 is greater than the aggregate amount of all greenhouse gas emissions attributed to the 
participant in respect of the prescribed time period, the maximum number of cap and trade instruments in respect of which 
compensation may be paid to a participant shall be determined by applying the following formula: 

A = (B − C) − (D − E) 

where, 

 A = the maximum number of cap and trade instruments in respect of which compensation may be paid to the participant, 



 4

 B = the number of cap and trade instruments held in the participant’s cap and trade accounts that are cancelled under 
paragraph 1 of section 7, 

 C = the number of the participant’s cap and trade instruments referred to in “B” that are classified with or assigned a 
vintage year of 2021, 

 D = the number of cap and trade instruments that were distributed free of charge to the participant, and 

 E = the aggregate amount of all greenhouse gas emissions attributed to the participant in respect of the prescribed time 
period. 

No compensation, specified participants 
(5)  Unless otherwise provided by a regulation made under paragraph 5 of subsection 15 (2), no compensation shall be paid to 
the following participants: 

 1. A participant that was registered as a market participant within the meaning of the Climate Change Mitigation and 
Low-carbon Economy Act, 2016. 

 2. A participant that was registered as a participant with respect to the importation of electricity into Ontario for 
consumption in Ontario. 

 3. A participant that was registered as a participant with respect to the distribution of natural gas in Ontario. 

 4. A participant that was registered as a participant with respect to the operation of equipment related to the transmission, 
storage or transportation of natural gas in Ontario. 

 5. A participant that was registered as a participant with respect to the supply of petroleum products for consumption in 
Ontario. 

 6. A participant that was registered as a participant with respect to the operation of equipment for a transmission system 
within the meaning of subsection 2 (1) of the Electricity Act, 1998 and that has been issued an order under subsection 
78 (3) of the Ontario Energy Board Act, 1998. 

 7. A participant that was registered as a participant with respect to electricity generation in Ontario at a facility at which 
the primary activity was electricity generation and at which no products were produced other than electricity and any 
heat, steam or by-product gas. 

GENERAL 

No compensation 
9 Except as set out in section 8, no person is entitled to any compensation or damages in respect of the value of cap and trade 
instruments retired or cancelled under this Act or for any other loss, including loss of revenues or loss of profits, related, 
directly or indirectly, to the enactment of this Act, the making or revocation of any regulation under this Act, the repeal of the 
Climate Change Mitigation and Low-carbon Economy Act, 2016 or the making or revocation of any regulation under that 
Act. 

No cause of action 
10 (1)  No cause of action arises against the Crown or any current or former member of the Executive Council or any current 
or former employee or agent of or advisor to the Crown as a direct or indirect result of, 

 (a) the enactment, operation, administration or repeal of any provision of this Act or the enactment, operation, 
administration or repeal of the Climate Change Mitigation and Low-carbon Economy Act, 2016; 

 (b) the making or revocation of any provision of a regulation made under this Act or made under the Climate Change 
Mitigation and Low-carbon Economy Act, 2016; 

 (c) anything done in accordance with or under this Act or a regulation made under this Act or anything not done in 
accordance with this Act or a regulation made under this Act, including any decision related to participants’ eligibility 
to receive compensation or the amount of such compensation; 

 (d) the retirement or cancellation of any cap and trade instrument in accordance with this Act; or 

 (e) any act or omission related to the wind down of the cap and trade program established under the Climate Change 
Mitigation and Low-carbon Economy Act, 2016, including the decision to have no further distribution of cap and trade 
instruments by auction. 

Proceedings barred 
(2)  No proceeding, including but not limited to any proceeding for a remedy in contract, restitution, tort, misfeasance, bad 
faith, trust or fiduciary obligation, and any remedy under any statute, that is directly or indirectly based on or related to 
anything referred to in subsection (1) may be brought or maintained against the Crown or any current or former member of 
the Executive Council or any current or former employee or agent of or advisor to the Crown. 
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Application 
(3)  Subsection (2) applies to any action or other proceeding claiming any remedy or relief, including specific performance, 
injunction, declaratory relief, any form of compensation or damages, or any other remedy or relief, and includes a proceeding 
to enforce a judgment or order made by a court or tribunal outside of Canada. 

Retrospective effect 
(4)  Subsections (2) and (3) apply regardless of whether the cause of action on which the proceeding is purportedly based 
arose before, on or after the day this subsection comes into force. 

Proceedings set aside 
(5)  Any proceeding referred to in subsection (2) or (3) commenced before the day this subsection comes into force shall be 
deemed to have been dismissed, without costs, on the day this subsection comes into force. 

No expropriation or injurious affection 
(6)  Nothing done or not done in accordance with this Act or the Climate Change Mitigation and Low-carbon Economy Act, 
2016, or any regulation under this Act or the Climate Change Mitigation and Low-carbon Economy Act, 2016, constitutes an 
expropriation or injurious affection for the purposes of the Expropriations Act or otherwise at law. 

Continuation of account 
11 (1)  The account established in the Public Accounts under subsection 71 (1) of the Climate Change Mitigation and Low-
carbon Economy Act, 2016 is continued, to be known as the Cap and Trade Wind Down Account in English and compte de 
liquidation du programme de plafonnement et d’échange in French, in which shall be recorded the following amounts: 

 1. The amount of the balance in the account immediately before this subsection comes into force. 

 2. All expenditures of public money incurred under subsection (2). 

Authorized expenditures 
(2)  Amounts not exceeding the balance in the account may be charged to the Cap and Trade Wind Down Account and paid 
out of the Consolidated Revenue Fund for the following purposes: 

 1. To fund costs incurred by the Crown, directly or indirectly, in connection with the administration of this Act and the 
regulations. 

 2. To fund costs incurred by the Crown, directly or indirectly, in connection with the administration and enforcement of 
the Climate Change Mitigation and Low-carbon Economy Act, 2016 and the regulations made under that Act. 

 3. To fund costs incurred by the Crown, directly or indirectly, in connection with the repeal of the Climate Change 
Mitigation and Low-carbon Economy Act, 2016 or the revocation of regulations made under that Act. 

 4. To fund costs incurred by the Crown, directly or indirectly, in connection with the winding down of the administration 
and enforcement of the Climate Change Mitigation and Low-carbon Economy Act, 2016. 

 5. To fund costs incurred by the Crown, directly or indirectly, in connection with any purpose described in paragraph 2 of 
subsection 71 (2) of the Climate Change Mitigation and Low-carbon Economy Act, 2016 related to an initiative, if the 
initiative was reviewed and evaluated under subsection 71 (3) of that Act. 

 6. To fund costs incurred by the Crown, directly or indirectly, in connection with the wind down of initiatives referred to 
in paragraph 5 or any initiative funded under the Climate Change Mitigation and Low-carbon Economy Act, 2016. 

 7. To fund compensation under section 8 and related costs incurred by the Crown, directly or indirectly. 

 8. To reimburse the Crown for expenditures incurred by the Crown, directly or indirectly, for any purpose described in 
paragraphs 1 to 7. 

Same 
(3)  The funding of a cost described in paragraph 3, 4 or 6 of subsection (2) may be provided for a cost incurred by the Crown 
before the day this subsection comes into force. 

Repeal 
(4)  On the day this subsection comes into force, this section is repealed. 

Non-application of Financial Administration Act 

12 Subsection 16.0.1 (3) of the Financial Administration Act does not apply in respect of a refund or repayment of an 
expenditure or advance charged to a statutory appropriation in, 

 (a) subsection 11 (2); or 

 (b) subsection 71 (2) of the Climate Change Mitigation and Low-carbon Economy Act, 2016. 
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Existing aboriginal or treaty rights 
13 For greater certainty, nothing in this Act shall be construed so as to abrogate or derogate from the protection provided for 
the existing aboriginal and treaty rights of the aboriginal peoples of Canada as recognized and affirmed in section 35 of the 
Constitution Act, 1982. 

Delegation by Minister 
14 The Minister may delegate any of the Minister’s powers or duties under this Act to a public servant appointed under Part 
III of the Public Service of Ontario Act, 2006, and may impose restrictions with respect to the delegation. 

Regulations, general 
15 (1)  The Lieutenant Governor in Council may make regulations, 

 (a) governing anything that is required or permitted to be prescribed or that is required or permitted to be done by, or in 
accordance with, the regulations or as authorized, specified or provided in the regulations; 

 (b) defining, for the purposes of a regulation, words and expressions used in this Act that are not defined in the Act; 

 (c) providing for such other matters as the Lieutenant Governor in Council considers advisable to carry out the purpose of 
this Act. 

Regulations, compensation 
(2)  The Lieutenant Governor in Council may make regulations governing compensation required to be paid to participants 
under section 8, including but not limited to the following: 

 1. Prescribing the amount of compensation to be paid to a participant or class of participants in respect of each cap and 
trade instrument, which may include prescribing different amounts for different types of cap and trade instruments, or 
prescribing a procedure for determining such amounts. 

 2. Prescribing criteria that must be met or circumstances that must apply in order for compensation to be paid. 

 3. Prescribing the circumstances in which the Minister is required to make adjustments to the amount of compensation 
that would otherwise be required to be paid to a participant or class of participants, which may include requiring the 
Minister to decrease the amount or prohibiting the Minister from paying any amount. 

 4. Governing adjustments mentioned in paragraph 3. 

 5. Authorizing, despite subsection 8 (5), compensation to be paid to a prescribed participant or class of participants. 

 6. Limiting the compensation authorized to be paid under paragraph 5, which may include, 

 i. limits that apply in prescribed circumstances, and 

 ii. limits in respect of a prescribed number of cap and trade instruments or a number of cap and trade instruments 
determined in accordance with a prescribed method. 

Incorporation by reference 
(3)  A regulation may incorporate, in whole or in part and with such changes as the Lieutenant Governor in Council considers 
necessary, a document, including a code, formula, standard, protocol, procedure or guideline, as the document may be 
amended or remade. 

Same 
(4)  An amendment to a document referred to in subsection (3), or a document referred to in subsection (3) as remade, comes 
into effect upon the Ministry publishing notice of the amendment or remade document in The Ontario Gazette or in the 
registry under the Environmental Bill of Rights, 1993. 

Conflict with Statutory Powers Procedure Act 

(5)  A regulation may provide that it prevails over a provision of the Statutory Powers Procedure Act, despite anything in that 
Act. 

REPEAL, COMMENCEMENT AND SHORT TITLE 
Repeal 
16 The Climate Change Mitigation and Low-carbon Economy Act, 2016 is repealed. 
Commencement 
17 This Act comes into force on a day to be named by proclamation of the Lieutenant Governor. 
Short title 
18 The short title of this Act is the Cap and Trade Cancellation Act, 2018. 
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1  Introduction 
 
 
On May 18, 2016, the Climate Change Mitigation and Low-carbon Economy Act, 2016 
(Climate Change Act) received Royal Assent.  On May 19, 2016, Ontario Regulation 
144/16, The Cap and Trade Program (Cap and Trade Regulation), was issued, which 
provides details about the Cap and Trade program.  The Climate Change Act and the 
Cap and Trade Regulation establish the details of a Cap and Trade program for the 
purposes of reducing greenhouse gas (GHG) emissions in Ontario.  The Climate 
Change Act establishes that the first compliance period for the Cap and Trade 
program will run from January 1, 2017 until December 31, 2020, with subsequent 
three-year compliance periods. 

 
Under the Climate Change Act, Enbridge Gas Distribution Inc., Union Gas Limited and 
Natural Resource Gas Ltd. (the Utilities) as natural gas distributors have the following 
compliance obligations:  

• Facility-related obligations for facilities they own or operate; and,  
• Customer-related obligations for natural gas-fired generators, and residential, 

commercial and industrial customers who are not Large Final Emitters (LFEs) 
or voluntary participants.  

 
The Utilities will need to develop strategies to meet their Climate Change Act 
compliance obligations.  New costs will be incurred by the Utilities to comply with the 
Climate Change Act and these costs will have to be recovered from customers. 
Natural gas utility rates are regulated by the Ontario Energy Board (OEB).   The OEB 
will need to assess the cost consequences of the Utilities’ plans for complying with 
their obligations for the purpose of approving cost recovery in rates.  
 
The Utilities’ Compliance Plans are expected to support the government’s effort to 
reduce GHG emissions in Ontario.  For the purposes of reviewing and approving cost 
consequences associated with the Utilities’ obligations, the OEB expects each Utility 
to develop Compliance Plans which provide robust information describing how it will 
meet its obligations.   
 
The OEB will assess the Utilities’ Compliance Plans for cost-effectiveness, 
reasonableness and optimization, and ultimately to determine whether to approve the 
associated cap and trade costs for recovery from customers.  The OEB has developed 
this Regulatory Framework for the Assessment of Costs of Natural Gas Utilities’ Cap 
and Trade Activities (the “Regulatory Framework”) to outline the approach it will take 
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in assessing the cost consequences of the Utilities’ plans for complying with the Cap 
and Trade program.  
 
The Cap and Trade program and its associated carbon market are new to Ontario. 
The OEB expects that significant experience will be gained as the program and 
markets mature. In order to benefit from this experience, the OEB will undertake a 
review of the effectiveness of the Regulatory Framework before the end of the first 
compliance period (i.e., before December 2020).   
 

1.1 The Process 
 
In order to develop a framework for assessing the cost consequences of rate-
regulated natural gas utilities’ cap and trade activities, OEB staff, assisted by expert 
consultants, undertook research into the experience of other jurisdictions (specifically 
Québec and California) in addressing the regulatory issues related to cap and trade 
programs.  
 
OEB staff then engaged in discussions with stakeholders representing customers and 
industry. A series of meetings with stakeholders were held during the month of April 
2016 to discuss the key elements to be addressed by the Regulatory Framework and 
the issues, considerations and options for each of these elements.  The staff 
presentation and summary notes of these meetings have been posted on the OEB’s 
website. 
 
On May 25, 2016, the OEB issued a Staff Discussion Paper (the Discussion Paper) 
which outlined OEB staff’s proposals on the key elements, issues, options and 
proposals for addressing issues to be included in the Regulatory Framework. The 
OEB invited stakeholders to submit their written comments by June 22, 2016. 
Comments on the issues and proposals set out in the Discussion Paper were received 
from over 40 stakeholders, including natural gas utilities, consumer groups 
representing residential, commercial and industrial natural gas users as well as 
environmental organizations.  While all comments were considered, not all have been 
summarized in this Report.  All comments received are posted on the OEB’s website 
here.   
 
 
 
 
 

http://www.ontarioenergyboard.ca/oeb/_Documents/EB-2015-0363/Cap_and_Trade_Staff_Discussion_Paper_20160525.pdf
http://www.ontarioenergyboard.ca/oeb/Industry/Regulatory%20Proceedings/Policy%20Initiatives%20and%20Consultations/Cap%20and%20Trade%20Compliance%20Plans%20%28EB-2015-0363%29
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4  Confidentiality of Cap and Trade Information 
 
The OEB deals with various categories of material over which confidentiality is 
claimed from time to time, and has had Rules of Practice and Procedure (Rules) and a 
Practice Direction on Confidential Filings (Practice Direction) in place for many years. 
 
As a general rule, the OEB places materials it receives in the course of the exercise of 
its authority under the Ontario Energy Board Act, 1998 and other legislation on the 
public record so that all interested parties can have equal access to those materials. 
The approach that underlies the Rules and the Practice Direction on the treatment of 
confidential information is that the placing of materials on the public record is the rule, 
and confidentiality is the exception. The onus is on the person requesting 
confidentiality to demonstrate to the satisfaction of the OEB that confidential treatment 
is warranted in any given case. 
  
The Climate Change Act includes limitations on the disclosure of certain information, 
that must be respected despite the OEB’s general approach to confidentiality. These 
limitations are reflected in this Regulatory Framework.   
 
Utilities are expected to file Cap and Trade information in a number of OEB 
proceedings, including: 

• Proceedings to review the costs associated with the Utilities’ Compliance Plans 
and approve the costs for recovery through rates;   

• Monitoring reports filed annually by the Utilities;  
• Recalibration and true-up process for OEB approval of recovery of Cap and 

Trade costs; and  
• Other OEB proceedings in which Cap and Trade information may be disclosed 

to the OEB, including the Utilities’ cost of service applications.  
 
 
The OEB recognizes that the Ontario Cap and Trade market is still nascent, and that 
the protocols and procedures surrounding confidential information must evolve as the 
market matures. The OEB believes that, in the early stages of the market’s 
development, the appropriate approach must not only comply with the Climate 
Change Act and associated regulations, it should also be cautious and have regard to  
market integrity in order to protect customers from undue costs while still making 
appropriate information publicly available where possible.   
 
The OEB has determined that, with the exception of the Auction Confidential, Market 
Sensitive and some commercial information (as described below), other information 
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pertaining to a Utility’s Cap and Trade costs should be provided in public filings, in 
aggregated form where appropriate.  
 
There will be two (2) categories of strictly confidential Cap and Trade information as 
follows:   
Classification of  
Confidential 
Information 
 

Specifics and Examples of 
Confidential Protocols for 
Disclosure 
 

Protocols for Confidential 
Treatment and Disclosure 

Auction 
Confidential 

Information related to participation 
at auctions for emissions 
allowances that is prohibited from 
disclosure by s. 32 of the Climate 
Change Act (except to ‘prescribed 
persons’), i.e., information relating 
to a person’s participation in an 
auction, including the person’s 
identity, bidding strategy, the 
amount of the bids for a specified 
quantity of emissions allowances 
and the financial information 
provided to the (MOECC) Director 
in connection with the auction. 
 

OEB Filing Guidelines will provide that 
Auction Confidential Information will be 
treated as strictly confidential and only 
be reviewed by the OEB.  The OEB 
will provide a non-confidential 
summary report of the information for 
the public record. 
 
TheUtility must identify in its filing with 
the OEB information that is Auction 
Confidential and file redacted versions 
of such documents for the public 
record.   

Market Sensitive  Information relating to transactions 
of emissions units on secondary or 
tertiary markets or offset credits.   
 
Information relating to compliance 
instruments used by a Utility to 
meet its GHG obligations.  
 
 
   

OEB Filing Guidelines will provide that 
Market Sensitive Information will be 
treated as strictly confidential and only 
be reviewed by the OEB.  The OEB 
will provide a non-confidential 
summary report of the information for 
the public record. 
 
The Utility must identify in its filing with 
the OEB information that is Market 
Sensitive and file redacted versions of 
such documents for the public record.     
 

 
The OEB’s Filing Guidelines for Cap and Trade (set out in Appendix A) indicates 
certain Auction Confidential and Market Sensitive information that will be treated as 
strictly confidential. Utilities should be guided by thedescription of those two categories 
of information when fling their Plans and associated applications to identify other 
strictly confidential information. Although the Practice Direction does not require a 
party to request confidential treatment of information designated as confidential in 
filing guidelines or forms, for greater certainty the OEB will require Utilities to clearly 
identify information for which theyseek strictly confidential designation.i3    

                                            
 
3 Citations and supplementary information have been included as endnotes in Appendix C. 
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In addition, there may be some types of commercial information for which a Utility may 
wish to claim confidentiality which will be examined on a case-by-case basis. The 
OEB will determine whether access to such information may be allowed to third 
parties in accordance with the provisions of the Rules and Practice Direction. 
 
The OEB will review the effectiveness of the rules respecting confidentiality of filings 
related to the Utilities’ Compliance Plans and Cap and Trade activity as part of its 
planned review of the Regulatory Framework, prior to the end of the first compliance 
period. 

4.1 Auction Confidential Information  
 
The OEB has decided that Auction Confidential Information will remain strictly 
confidential even after the auction or sale is concluded.  
 
The Climate Change Act prohibits a person from disclosing whether or not the person 
is participating in an auction or “any other information relating to the person’s 
participation in an auction, including the person’s identity, bidding strategy, the amount 
of the person’s bids for a specified quantity of emissions allowances and the financial 
information provided to the Director in connection with the auction”. Disclosure of this 
information may only be made as ‘prescribed’.ii Section 65 of the Cap and Trade 
Regulation specifies that the OEB is a ‘prescribed’ person to whom Auction 
Confidential Information may be disclosed.  
 
In the Discussion Paper, staff proposed that the OEB adopt a procedure where 
Auction Confidential Information is only reviewed by OEB staff and the OEB panel in a 
proceeding, all of whom are subject to a statutory duty of confidentiality, both during 
and after employment as Ontario public servants.iii 
 
The Discussion Paper outlined a process for reviewing Auction Confidential 
Information which is akin to the OEB’s inspection / audit process under Part VII of the 
Ontario Energy Board Act, 1998 (OEB Act) whereby OEB staff would review the 
Auction Confidential Information and provide a non-confidential report as to the 
reasonableness of the Cap and Trade costs incurred by a Utility.  That report would be 
placed on the public record.iv Unlike the potential exceptions to confidentiality provided 
for in the inspection / audit process, there would be no exceptions with respect to 
Auction Confidential Information unless provided for in the Climate Change Act or the 
Cap and Trade Regulation. 
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Some stakeholders commented that the statutory prohibition on disclosure of Auction 
Confidential Information only pertains to future-looking information about a specific 
auction and that there are no restrictions on disclosure when the auction is over.  
Utilities commented that disclosure of Auction Confidential Information, even after 
conclusion of an auction, could negatively impact the Utilities and their customers. 
Utility comments highlighted the need for strictly confidential treatment of any 
information that could reveal the Utilities’ purchasing strategies since even inadvertent 
disclosure to other carbon procurement parties can negatively impact a Utility and its 
customers.  Utilities pointed out that they will be competing for compliance instruments 
with unregulated entities and parties that are in the market purely for profit and that the 
Utilities’ procurement strategies should remain confidential. 
 
The OEB notes that following an auction, the Minister of Environment and Climate 
Change will make publicly available a summary of each auction or sale. v  There is no 
indication in the legislative framework that disclosure of specific auction information is 
permitted even after conclusion of the auction. Accordingly, Auction Confidential 
Information will remain strictly confidential even after the auction or sale is concluded.  
Auction Confidential Information will be reviewed only by the OEB in a particular 
proceeding and the OEB will provide a non-confidential summary of the Auction 
Confidential Information for the public record.    
 
The non-confidential summary and opinion, combined with the Minister’s auction 
summary report as well as the non-confidential aggregated information filed by Utilities 
in support of their Cap and Trade costs will provide sufficient transparency and 
protection of the public interest. As the market matures and better understanding is 
developed of public and non-public information, the OEB’s approach may be revised 
to allow access to parties beyond the OEB.   
 

4.2 Market Sensitive Information 
  
The OEB has decided that Market Sensitive Information should not be disclosed in 
OEB proceedings to anyone other than OEB staff and OEB panels if that information 
is not publicly available and could result in ‘selective disclosure’, tipping and trading on 
non-public information, which is prohibited in financial markets, or have an impact on a 
Utility’s future market activities.    
 
The Discussion Paper considered the treatment of information that may be filed with 
the OEB related to a Utility’s Compliance Plans involving primary market activity, other 
than auctions, as well as secondary and tertiary market activity (including bilateral 
agreements and other transactions and instruments). In the Discussion Paper, it was 
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proposed that such Market Sensitive information should be treated as confidential as it 
could have an impact on cap and trade markets if disclosed and such disclosure could 
be contrary to sections 28(5) and (6) of the Climate Change Act which prohibit trading 
and ‘tipping’ of generally non-disclosed information.vi Staff also proposed that Market 
Sensitive Information follow the same protocol as Auction Confidential Information and 
that it be reviewed only by OEB staff and OEB panels in proceedings relating to Cap 
and Trade costs. 
 
Some stakeholders commented that the legislation prohibits disclosure of information 
in secondary and tertiary markets that is not otherwise available in order to prevent 
market manipulation, ‘tipping’ or gaming, but that there is no legislative prohibition on 
the public disclosure of such information. Some comments argued that any protocols 
for non-disclosure are warranted only for information that is legitimately commercially 
or strategically sensitive. Some stakeholders argued that as carbon markets are 
financial markets, it may be appropriate for the OEB to consider rules and policies 
applicable to confidential information in the financial markets.     
 
The OEB takes note of the stakeholder comments and has decided that Market 
Sensitive Information should not be disclosed in OEB proceedings to anyone outside 
the OEB if that information is not publicly available. The OEB notes that certain 
information about a utility’s past market activities which would have been Auction 
Confidential and/or Market Sensitive Information at the time that the transactions were 
carried out could, even after the transactions are concluded, have an impact on future 
activities in carbon markets.  Hence, information about past trading activities which 
could reveal bidding strategies in future market activities and compromise the integrity 
of the markets contrary to the provisions of the Climate Change Act will be treated as 
Market Sensitive Information.  The OEB considers this approach consistent with the 
long-term perspective that Utilities are encouraged to take when preparing their 
Compliance Plans and, given that the Cap and Trade market can be expected to 
involve ongoing and repeat transactions, information pertaining to past transactions 
can have impacts on future market activities and should therefore be treated as strictly 
confidential.   
 
 

4.3 Other Confidential Commercial Information 
 
The OEB notes that there may be other types of Cap and Trade information which 
does not fall within the Auction Confidential or Market Sensitive categories which 
could in appropriate circumstances be considered to be commercially and strategically 
sensitive, the disclosure of which could potentially negatively impact a Utility’s 
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competitive position and its customers. If a Utility seeks confidential treatment for 
information which it views as sensitive or strategic commercial information, it should 
make the request in accordance with the OEB’s existing Rules and Practice 
Direction.vii   
 

4.4 Public Information 
 
A considerable amount of information will be publicly available, including the 
aggregated information filed by the Utilities on their Cap and Trade activities, the 
Minister’s report on conclusion of an auction, as well as carbon price forecasts which 
will be derived from a public exchange for short-term pricing and the longer-term 
pricing which will be provided by the OEB.     
 
With the exception of the Auction Confidential and  Market Sensitive and any 
commercial information that is determined to be confidential, as discussed above, 
other information pertaining to the Utilities’ Cap and Trade costs should be provided in 
public filings, in aggregated form where appropriate.  Such information would include, 
for example: 
 

• Volume forecasts for facility-related obligations, customer-related obligations, 
LFEs and voluntary participants; 

• Forecasts of GHG emissions; 
• Forecasted costs per tonne of GHG; 
• Total cost of the compliance portfolio over the compliance period and cost per 

year; 
• Administrative costs over the compliance period and cost per year; 
• Financing costs; 
• Cost of abatement activities, per customer and / or per tonne of GHG; 
• Proposed capital investments; and  
• Information that is otherwise publicly available and reported by the Utilities in a 

non-confidential context. 
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Salmers J. 

 

 

ENDORSEMENT  

 

Nature of the Motion 

 

[1]      The background facts of this motion were detailed in my August 10, 2012 

endorsement.  There is no need to again set out those facts in this endorsement.  The 

motion was first heard by me in April 2012.  In a motion for directions, Tony Vanvari, 

the estate trustee, requested permission to distribute the estate’s assets in accordance with 

a final order that was made on consent of all of the deceased’s dependants whom I 

referred to as the family claimants.   

[2]      In response to the estate trustee’s motion, persons or entities who are involved in 

other actions or claims against the estate, (hereafter referred to as the aviation claimants) 

brought cross-motions, and/or filed affidavits, and/or attended in court and made 

submissions.  Essentially, the aviation claimants want to delay distribution of the estate’s 

assets.  The aviation claimants submitted that if the estate is distributed in accordance 

with the consent order, the estate will have insufficient assets to satisfy any judgment that 

the aviation claimants or others may obtain against the estate. 

[3]      For reasons stated in the August 10, 2012 endorsement, I ruled that the support 
claims of the family claimants had priority over the claims of the aviation claimants.  

However, the aviation claimants had submitted that the amounts of each family 

claimant’s entitlement pursuant to the consent judgment were excessive and could not 

reasonably be viewed as support.  Therefore, to finally determine if the consent judgment 

entitlements had priority over the aviation claims, in the August 10, 2012 endorsement, I 

also directed that there be a further hearing.   The purpose of the further hearing was to 
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receive evidence and hear submissions on the issue of whether each family claimant’s 

entitlement under the consent judgment could reasonably and likely be viewed as 

support, both in nature and in amount.  Additionally, as confirmed in my August 24, 2012 

endorsement, at the further hearing, Dorothy Grieco was also to provide evidence of her 

equalization claim for which she also claimed priority over the aviation claimants.  

[4]      Accordingly, in December 2012, the parties re-attended before me to make 
submissions as I had directed in August 2012.  Having heard full argument, the following 

are my reasons and final ruling on the priority of the consent judgment over the aviation 

claims. 

Analysis 

The Priority of Support Payments 

[5]      My August 10, 2012 endorsement was based on s. 4(1) of the Creditors’ Relief 

Act, R.S.O. 1990, c. C.45, as amended.  That act was repealed in its entirety on October 

25, 2010.  On that same day, a new Creditors’ Relief Act was enacted as S.O. 2010, c.16, 

Sched. 4.  The new act maintained the priority of support claims over virtually all other 

claims.  In the sections that give priority to support payments, the wording is very 

similar; there is no substantive difference between s. 4(1) of the old act and s. 2(3) of the 

new act.  Accordingly, no matter whether the old act or the new act governs this ruling, 

there is no difference in my reasoning or my ruling.  I chose to use s. 4(1) of the old act 

because of the strong presumption that legislation is not intended to be retroactive  unless 
such a construction is expressly or necessarily implied by the language of the act

1
.  There 

is nothing in the new act to displace this presumption.  Further, the Legislation Act, 2006
2
 

provides for the continued application of repealed legislation to facts that occurred prior 

to repeal.  However, for the purposes of this case, while it does not matter whether the 

support payment priority is under the old or new act, for the reasons stated in the August 

10, 2012 endorsement, the claims for support of the family claimants are entitled to 

priority under s. 4(1) of the old act which reads as follows: 

 

4.  (1)  A support or maintenance order has priority over other judgment debts 

regardless of when an enforcement process is issued or served, 

(a) if the order is for periodic payments, in the amount of the arrears owing 

under the order at the time of seizure or attachment; 

(b) if the order is for a lump sum payment, in the amount of the lump sum.  

                                                 
1
 Halsbury’s Laws of Canada – Legislation, 1

st
 ed. (Markham, Ont: LexisNexis Inc., 2012) “Retroactivity,” at para. 

HLG-31, citing Gustavson Drilling (1964) Ltd. v. Canada (Minister of National Revenue), [1977] 1 S.C.R. 271 at p. 

279 
2
 See s. 51(1) of the Legislation Act, 2006, S.O. 2006, c. 21, Sched. F. 
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[6]      I will now consider the priority of the entitlement of each family law claimant 

pursuant to the consent judgment of March 9, 2012 in the context of the Creditors’ Relief 

Act and other relevant legislation. 

Dorothy Ann Grieco 

[7]      The consent judgment arose from a mediated settlement.   Pursuant to that 

settlement and the consent judgment, Dorothy Ann Grieco was entitled to $1,077,671.50.  
According to the wording of the consent judgment, the entire amount of her entitlement 

was for “satisfaction of all sums due and owing to her on account of her net family 

property equalization payment due to her by the Estate.” 

[8]      Section 6(12) of the Family Law Act (FLA)
3
 provides that a spouse’s equalization 

payment has priority over dependants’ support claims under the SLRA unless the 

dependant is a child.  Therefore, it follows that Dorothy’s equalization payment has 

priority over the aviation claims because the aviation claims are subordinate to the SLRA 

support claims.  Two of the aviation claimants, Corporate Aircraft Restoration and 

Maurice Nesbitt agreed that Dorothy’s equalization claim had priority over their claims.  

Other aviation claimants did not acknowledge the priority of Dorothy’s equalization 

claim.  During argument, the basis of their opposition was unclear. 

[9]      There is case law that deals with this priorities issue.  In Thibodeau v. Thibodeau
4
, 

the court stated that all unsecured creditors in a bankruptcy rank equally which in this 

case would include both Dorothy’s equalization payment and the aviation claims.  The 
Supreme Court of Canada case of Schreyer v. Schreyer

5
 would also appear to support the 

equalization claim ranking equally with the aviation claims in the event of a bankruptcy. 

[10]      However, both Thibodeau and Schreyer are distinguishable from this case 

because both of those cases dealt with provable claims in a bankruptcy.  Joe’s estate is 

not bankrupt.  In Ontario, the priorities of claims against a non-bankrupt debtor are 

primarily determined by the Creditors’ Relief Act.  Accordingly, I am of the view that, in 

this case, the Creditors’ Relief Act governs and, when considered with s. 6(12) of the 

FLA, Dorothy’s equalization payment has priority over the aviation claims.  It was 

undisputed that Dorothy’s equalization claim was between $800,000 and $1,800,000.  

With accrued interest, Dorothy’s equalization claim would easily exceed the 

$1,077,671.50 awarded to her in the consent judgment.  Accordingly, as an equalization 

payment on its own, Dorothy’s entitlement under the consent judgment has priority over 

the aviation claims. 

                                                 
3
 R.S.O. 1990, c. F.3, as amended. 

4
 2011 ONCA 110 

5
 2011 SCC 35 
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[11]      However, in the event that I am wrong in the above analysis and determining 

that as an equalization payment Dorothy’s entitlement under the consent judgment has 

priority over the aviation claims, for the reasons that follow, I am satisfied that Dorothy’s 

entitlement in the consent judgment has priority over the aviation claims.  

[12]       Dorothy’s application included a claim for support under the provisions of the 

Succession Law Reform Act
6
 (SLRA).  The consent judgment also provided that upon 

payment of the $1,077,671.50, all of Dorothy’s claims against the estate, including her 

claims for support, were also satisfied.  Effectively, the $1,077,671.50 included a lump 

sum payment for all previous support payments owing to Dorothy and also for all support 

payments that might be owing to Dorothy in the future. 

[13]      There was no dispute over the relevant facts. 

[14]      Dorothy married the now-deceased Joseph Paul Grieco (Joe) on May 19, 

1973.  After marriage, Dorothy left her family and home in New Zealand to live in 

Canada with Joe.  Neither of them had any assets when they married. 

[15]      Dorothy worked as a medical technologist until the births of the couple’s 

children in 1979 and 1980.  Thereafter, at Joe’s request, she gave up her career and was a 

stay-at-home mother.  She spent a great deal of time assisting in the building of Joe’s 

business and significantly contributed to Joe’s financial success.  She was totally 

financially dependent upon Joe after the birth of their children. 

[16]      The couple separated in 1989 at Joe’s request. 

[17]      In 1995, Dorothy started court proceedings claiming custody, equalization of 

property, and support.  Although the parties signed a separation agreement in 1997 and a 

divorce was granted in 1998, the claims for corollary relief were not resolved until the 

2012 mediated settlement. 

[18]      Joe voluntarily paid Dorothy support in the amount of $2,000 per month from 

the date of their separation until his death.  Following separation, the couple’s children 

resided with Dorothy until the children left home to go to university.  Pursuant to their 

1997 separation agreement, the $2,000 per month was for child support and was to be 

reduced to $1,500 if only one child remained eligible for child support.  However, Joe 

continued to pay $2,000 per month until both children had left home.  Thereafter, there 

were negotiations about spousal support and Joe continued to pay spousal support to 

Dorothy although they had not agreed on amount, duration, or other terms.  Joe obviously 

recognized his obligation to pay support for Dorothy. 

                                                 
6
 R.S.O. 1990, c. S. 26 
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[19]      Following Joe’s death, by consent interim order, Dorothy has received $2,000 

per month for her own support. 

[20]      Although Dorothy worked after returning to Australia in 1996, her income 

was insufficient to meet her expenses and she required Joe’s monthly support in order to 

live.  She was dependent on Joe until he died.  On Joe’s death, Dorothy was a dependant 

of Joe as defined by s. 57 of the SLRA. 

[21]      Joe and Dorothy separated in 1989.  Also, Joe failed to provide accurate 

information about his income in 1989 and thereafter.  Accordingly, it is impossible to 

meaningfully consider the range and duration of support that would be recommended by 

the current Spousal Support Advisory Guidelines (SSAG’s)
7
.  

[22]      Dorothy continued to pursue her claims for corollary relief, including support 

for herself, until Joe’s death.  The parties had continued to exchange Financial Statements 

and Net Family Property Statements.  They had scheduled a mediation to take place in 

September 2007, hoping to resolve the outstanding issues.  Unfortunately, Joe died on 

May 17, 2007, before their outstanding issues were resolved.  Joe’s Will and Codicil 

made no provision for Dorothy’s support.  She was a dependant.  He had not made 

adequate provision for her support.  The prerequisites were met for a dependant’s support 

application under s. 58(1) of the SLRA.      

[23]      On the evidence before me, I find that from the date of the couple’s separation 

until his death, Joe dragged his feet and delayed in providing the necessary disclosure of 
documents and information that were required to enable the couple to resolve the 

outstanding corollary relief issues.  The reasonable inference to draw is that Joe delayed 

in making disclosure and made inaccurate disclosure because he had something to hide, 

namely that his income and/or assets were both greater than indicated by his insufficient 

disclosure.  From this I draw an adverse inference and I find that Joe’s income and assets 

at separation were greater than disclosed.  I further find that there was an increase in both 

Joe’s income and net worth after the date of separation.  His income was at least partially 

derived from the business that Dorothy had assisted in building.  If Joe had not delayed in 

providing proper disclosure, then in all likelihood Dorothy would have received a greater 

amount in monthly support.  Therefore, the delay was to Joe’s benefit and Dorothy’s 

detriment, not only because of Dorothy being delayed in receiving her equalization 

payment, but also because Dorothy received less support than she ought to have received.  

Further, in all of the circumstances, Dorothy not only probably received less spousal 

support than she ought to have received, she likely also received less child support than 

she ought to have received. 

                                                 
7
 Prof. Carol Rogerson and Prof. Rollie Thompson , Spousal Support Advisory Guidelines  

University of Toronto, Faculty of Law; and Dalhousie Law School July 2008. 
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[24]      Dorothy was born on February 8, 1947.  At the time of the consent judgment, 

she was 65 years old.  She is now 66 years old.  Although recently employed, considering 

her age, it is likely that she will retire soon if she has not already done so.  Her monthly 

expenses are $5,446.96.  I find that amount is not unreasonable as it is in accordance with 

the pattern to date of her expenses and the amount is not so large that it would cause one 

to automatically question its reasonableness.  Dorothy has no pension or savings.  If 
Dorothy lives to the typical life expectancy of approximately 81 years, then virtually the 

entire amount of $1,077,671.50 will be used for her living expenses following the date of 

the consent judgment.  If there is inflation, then even with interest that might be 

generated, the entire amount of $1,077,671.50 would likely be used for Dorothy’s living 

expenses following the date of the consent judgment. 

[25]      It is also of note that Joe’s delay in providing disclosure and information 

resulted in Dorothy never receiving a significant property equalization payment to which 

she was entitled. 

[26]      Dorothy commenced her family law claim for property equalization in 1995, 

approximately six years after the parties separated.  Both before and after the 

commencement of the family law claim, there is evidence that Joe delayed in providing 

the disclosure of documents and information that were necessary to resolve that claim.  

There is also evidence that from separation until Joe’s death, Dorothy made efforts to 

pursue her family law claims.  Her efforts may have been sporadic, however, that may be 
explained by Joe’s efforts to delay resolution of the claims.  There were insufficient 

evidence and submissions before me to enable me to find any impediment that prevents 

Dorothy from pursuing her family law claims. 

[27]      Based on the evidence before me, I find that Joe owed Dorothy a property 

equalization payment of at least $800,000 and possibly more than $1,800,000.  The 

amount would be much greater if interest from the date of separation were taken into 

account.  The amount owing to Dorothy for equalization is far greater than the 

$1,077,671.50 awarded to her in the consent judgment. 

[28]      Obviously, Dorothy’s lifestyle and that of her children would have benefitted 

for many years if, within a reasonable time following separation, she had received the 

property equalization to which she was entitled.  Dorothy is now close to retirement, if 

not already retired.  She has no pension or savings. 

[29]      Joe was providing support to Dorothy at the time of his death and had been 

doing so for many years.  She was and remains a dependant as defined in s. 57 of the 

SLRA. 

[30]      Joe made no provision for Dorothy in his Will and Codicil.  Also, based on the 

evidence before me and the findings that I have made about Joe’s increasing income and 

20
13

 O
N

S
C

 2
46

5 
(C

an
LI

I)



- 8 - 

 

 

 

assets since separation, I find that an ongoing monthly payment of $2,000 to Dorothy is 

not adequate provision of support for her.  As inadequate provision has been made for 

Dorothy, a dependant, she is entitled to support under s. 58 of the SLRA. 

[31]      I have already discussed above the evidence and made findings where 

necessary with respect to the factors set out in s. 62 of the SLRA to be considered when 

determining the appropriate amount of support for Dorothy. 

[32]      Lump sum support orders cannot be made in the guise of support for the 

purpose of redistributing assets.  However, a lump sum order can be made to relieve 

against financial hardship, if that has not been done by orders on Parts I (Family 

Property) and II (Matrimonial Home) of the FLA.  Every lump sum order has the effect of 

transferring assets from one spouse to the other.  The real question is the underlying 

purpose of the lump sum order in each case.
8
  

[33]      In Cummings v. Cummings
9
, the Court of Appeal commented on and applied 

the Supreme Court of Canada decision in Tataryn v. Tataryn Estate
10

, and stated in 

paragraph 48,  

The view of dependants’ relief legislation as a vehicle to provide not only for the 

needs of dependants (thus preventing them from becoming a charge on the state) 

but also to ensure that spouses and children  receive a fair share of family wealth, 

was also important to the Court’s analysis in that case. 

And, later in the same paragraph, 

...spouses are entitled not only to proper support but also to a share in each other’s 

estate when a marriage is over.  

[34]      In paragraphs 50 and 51 of Cummings, the court said, 

 

50     In short, when examining all of the circumstances of an application for 

dependants' relief, the court must consider, 

a)  what legal obligations would have been imposed on the 

deceased had the question of provision arisen during his lifetime; 
and, 

b)  what moral obligations arise between the deceased and his or 

her dependants as a result of society's expectations of what a 
judicious person would do in the circumstances. 

                                                 
8
 Davis v. Crawford, 2011 ONCA 294, 106 O.R. (3d) 221 

9
 [2004] CanLII (ON CA), (2004) 69 O.R. (3d) 398 (C.A.), leave to appeal refused [2004] S.C.C.A. No. 93. 

10
 [1994] 2 S.C.R. 807, [1994] S.C.J. No 65 
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51     Either or both of these types of obligations fit nicely into the lengthy list 
of factors already articulated in subsection 62(1), as I have mentioned. 

 

[35]      The relevant factors in this case include, but are not restricted to  the following:  

- the couple had no assets when they married; 

- Dorothy gave up her home country and family to move to Canada after 

marrying Joe; 

- during their marriage and after separation, Joe’s income increased at least 

partially due to his business which Dorothy assisted in building and which 

business was an asset to be considered in their property equalization; 

- Joe’s likely underpaid child and spousal support for a lengthy period, 

resulting in probable arrears of both child and spousal support; 

- non-payment of a significant equalization payment for many years; 

- both the underpayment of support and the delay in property equalization 

were for a significant period and were caused by Joe’s delay (and 

sometimes deceit) in providing the disclosure of documents and 

information that were required to enable resolution of the support and 

property issues; and 

- if Dorothy lives a typical life expectancy of 81 years, all or almost all of the 
consent judgment amount of $1,077,671.50 would likely be used for 

Dorothy’s living expenses following the date of the consent judgment to 

the end of her life. 

[36]      Dorothy has an immediate need for support.  There are undoubtedly monies 

owed to her for underpayment of child and spousal support, property equalization, and 

interest on outstanding support and equalization.  She has incurred significant legal costs 

over the years trying to enforce her rights for support and property equalization.  She 

lives in Australia and it would be extremely difficult in the future, as it has been for her to 

date, to pursue her legal remedies including variation and non-payment.  The success of 

the aviation claims is uncertain.  The amount required from the estate to pay the aviation 

claims, if successful, is also uncertain.  The trial dates of the aviation claims are 

uncertain.  All of these factors support the making of a lump sum support order for 

Dorothy as was agreed to in the mediated settlement and the consent judgment. 

[37]      As stated earlier, the consent judgment states that Dorothy’s entitlement in 

that judgment is for property equalization.  However, considering the entirety of the 
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consent judgment and all of the circumstances of this case, I am satisfied that the pith and 

substance of Dorothy’s entitlement in that judgment is a global settlement of all of her 

claims, including her claims for both retroactive child and spousal support and for 

ongoing spousal support.  Further, for all of these reasons, after considering all of the 

circumstances of this case, including both Joe’s legal and moral obligations towards 

Dorothy, I am satisfied that society would expect a judicious person to consider that the 
lump sum amount of $1,077,671.50 as  adequate, just, and equitable support for Dorothy 

as contemplated in the SLRA.   Accordingly, Dorothy’s entitlement under the consent 

judgment would have priority over the aviation claims. 

[38]      In summary, it was reasonable and in accordance with the law for the parties 

to the mediated settlement to agree to Dorothy’s entitlement as they did.  The pith and 

substance of Dorothy’s entitlement in that judgment is a global settlement of all of her 

claims, including her claims for both retroactive child and spousal support and for 

ongoing spousal support.  In my view, Dorothy’s equalization claim and her support 

claims were both meritorious.  As an equalization payment, Dorothy’s entitlement under 

the consent judgment has priority over the aviation claims.  Secondly, if that is not the 

case, then as a support payment Dorothy’s entitlement under the consent judgment also 

has priority over the aviation claims. Thirdly, if the reasonable and legal amount for 

either or both Dorothy’s equalization payment or support claim were less than her 

entitlement pursuant to the mediated settlement and consent judgment, then, in 
combination, the total amount owed to Dorothy for support and equalization far exceeds 

the amount of $1,077,671.50.   Accordingly, no matter which of these three approaches is 

applicable, Dorothy’s entire entitlement under the consent judgment has priority over the 

aviation claims. 

[39]      For all of these reasons, with respect to the estate trustee’s motion for 

directions, I am satisfied that the estate trustee may pay Dorothy her entitlement of 

$1,077,671.50 under the consent judgment in priority to the aviation claims. 

 

Donna Thorne 

[40]      Pursuant to the mediated settlement and consent judgment, Donna Thorne was 

entitled to $550,000 for all sums owing to her.  Her claims included claims for property 

and her support.  Her property claim was in the nature of a resulting and/or constructive 

trust claim.  At the mediation that resulted in the consent judgment, Donna abandoned her 

property claim. 

[41]      In my analysis of Dorothy Grieco’s support claim, I discussed the relevant law 
that applies to dependants’ support claims.  That same law applies to Donna Thorne’s 
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support claim.  I will now discuss the evidence and factors that are relevant to Donna’s 

support claim. 

[42]      The relationship of Donna Thorne and Joe commenced in 1989.  They 

commenced living together in 1993 and Donna was Joe’s common-law spouse from 1993 

until his death in 2007.  He was assisting her financially throughout that period.  

Although she worked and earned income during this period, she would not have been 
able to meet her expenses and maintain the lifestyle that they enjoyed without Joe’s 

financial assistance.  Following Joe’s death, she was unable to meet her expenses. She 

was financially dependent on him before and at the time of his death.  She is a dependant 

as defined in s. 57 of the SLRA. 

[43]      Pursuant to Joe’s Will and its Codicil, Donna received some personal 

property.  No other provision was made for her.  She was a dependant of Joe.  The 

prerequisites were met for a dependant’s support application under s. 58(1) of the SLRA. 

[44]      Donna was 52 years old when Joe died.  The undisputed evidence is that prior 

to Joe’s death, they had agreed that she would not work following the end of her 

employment contract in December 2007 and that Joe would support her thereafter.  It was 

also undisputed that due to a medical condition, Donna has been unable to work since 

2007.  

[45]      Considering the length and nature of their relationship, all of the other 

evidence, and the Spousal Support Guidelines based on Joe having an income of 
$100,000 to $150,000, if Joe and Donna had separated in 2007, Donna would have been 

entitled to spousal support from Joe in the range of $22,500 to $45,000 per year for an 

indefinite period of time.  The amount of spousal support may have been much larger 

considering that Joe was very intent on concealing his actual income from Dorothy and 

may have also concealed his true income from Donna.  If his income was larger than 

$150,000 per year, the range of spousal support payable may have been much greater.  

Further, prior to, or at the same time, that a court would determine the spousal support 

payable to Donna, Joe’s obligation to Dorothy would also have to be considered.  

[46]      Following Joe’s death, Donna arranged Joe’s funeral and ensured that the 

expenses were paid from Joe’s bank account. 

[47]      Pursuant to the mediated settlement and consent judgment, Donna relieved 

Joe’s estate of any legal liability for the mortgage on the home of Joe and Donna. 

[48]      In the course of the litigation, Donna’s financial statements showed that she 

has a minimum monthly deficit of expenses over income of $3,400 and possibly a deficit 

as high as $5,500 per month.  I have examined her financial statements and do not find 
her expenses to be unreasonable or excessive.  There is no evidence that would suggest 
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her expenses have increased due to her adopting a more expensive lifestyle since Joe’s 

death. 

[49]      Donna is currently 57 years old.   On all of the evidence, she has a claim for 

indefinite spousal support from the estate.  Based on her age and a typical life expectancy 

of 81 years, if one considers the present value of her entitlement, possible income 

generated, and inflation, then the amount of her entitlement pursuant to the consent 
judgment will not cover even the minimum monthly deficit caused by her expenses over 

the course of her life. 

[50]      The amount of Donna’s entitlement in the consent judgment equates to 

spousal support in the low to mid-range pursuant to the SSAG’s based on Joe having an 

income of $100,000.  As I discussed earlier, there is reason to believe that his income was 

higher, possibly considerably higher. 

[51]       Considering the appropriateness of a lump sum award, many of the factors 

relevant to Dorothy are also relevant to Donna. Based on the SSAG’s and Joe’s 

underreported income, since Joe’s death Donna has been receiving less support than she 

should have been receiving.  There are monies owing to her in that regard.  She has 

incurred significant legal costs over the years trying to enforce her rights for support .  Her 

entitlement of $550,000 is not excessive, when considered as a present value of either her 

future expenses or periodic monthly support.  In fact, the amount of her lump sum award 

may be a significant compromise in that regard.  The success of the aviation claims is 
uncertain.  The amount required from the estate to pay the aviation claims, if successful, 

is also uncertain.  The trial dates of the aviation claims are uncertain.  All of these factors 

support the making of a lump sum support order for Donna as was agreed in the mediated 

settlement and the consent judgment. 

[52]      Further, for all of these reasons, after considering all of the circumstances of 

this case, including both Joe’s legal and moral obligations towards Donna, I am satisfied 

that society would expect a judicious person to consider that the lump sum amount of 

$550,000 as  adequate, just, and equitable support for Donna as contemplated in the 

SLRA.   Accordingly, Donna’s entitlement under the consent judgment would have 

priority over the aviation claims. 

[53]      In summary, for all of these reasons, I am satisfied that it was reasonable and 

in accordance with the law for the parties to the mediated settlement to agree to Donna’s 

entitlement as they did.  As a support payment Donna’s entitlement under the consent 

judgment has priority over the aviation claims. It was reasonable and in accordance with 

the law for her to receive a lump sum award.  The amount of that lump sum award is also 
reasonable and an amount that society would expect a judicious person to consider as 

adequate, just, and equitable support for Donna as contemplated in the SLRA.    
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[54]      With respect to the estate trustee’s motion for directions, I am satisfied that the 

estate trustee may pay Donna her entitlement of $550,000 under the consent judgment in 

priority to the aviation claims. 

 

Nicole Grieco and Mason Grieco 

[55]      Nicole and Mason are the children of Joe and Dorothy.  Nicole was born in 
1979 and Mason was born in 1980. Both children lived with Dorothy after the parents 

separated.  When Dorothy moved to Australia in 1996, the children moved there with her. 

[56]      Both children have completed university.  In 2005, Nicole returned to live in 

Canada.  Mason has continued to live in Australia. 

[57]      Nicole and Mason are each entitled to $500,000 pursuant to the consent 

judgment.  Their entitlement under the consent judgment is for support under the 

dependants’ support provisions of the SLRA.  They are the residuary beneficiaries of 

Joe’s Will and Codicil. 

[58]         The evidence before me is that both Nicole and Mason have completed their 

university educations and that they have careers.  Joe paid for or contributed to the cost of 

their university educations.  Although it is not specifically in evidence, considering their 

ages, both Nicole and Mason would likely have completed university prior to their 

father’s death. 

[59]      There is no evidence about either Nicole’s or Mason’s incomes prior to or 
after Joe’s death.  There is no evidence of either child’s ability to contribute to their own 

expenses. 

[60]      There is no evidence that either child has any disability. 

[61]      Joe was always very generous with his children.  He paid for or contributed to 

their education.  He has paid for trips for both of them.  He has bought them many gifts, 

including cars. 

[62]      However, there is little, if any, evidence that following each child completing 

university, Joe provided monies to either child with any regularity to assist with or pay 

for essential expenses such as accommodation, food, or clothing.  I am not satisfied that 

Joe’s generous moral support, encouragement, and sporadic gifts of non-essential items 

qualify as provision of support as contemplated and defined by s. 57 of the SLRA.  

Accordingly, on the evidence before me, I am not satisfied that either Nicole or Mason is 

a dependant as defined by s. 57 of the SLRA.  Accordingly, neither Nicole nor Mason is 

entitled to bring a dependant’s support application under s. 58 of the SLRA. 
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[63]      Even if I am wrong in that determination, there is insufficient evidence before 

me to enable me to address the factors set out in s. 62 of the SLRA in order to determine 

what would be a proper amount of support for either of Nicole or Mason.  There is little, 

if any, evidence about their incomes, lifestyles, assets, health, or need for a stable 

environment.  Accordingly, the evidence is insufficient to enable me to determine 

whether each child’s entitlement under the consent judgment, namely a lump sum award 
of $500,000, is reasonable and in accordance with the law for a lump sum award for 

dependant support.  Therefore, I cannot say that either child should have priority over the 

aviation claimants for $500,000 as an award of lump sum dependant support under the 

SLRA. 

[64]      For these reasons, I am not satisfied that the estate trustee may pay either 

Nicole or Mason, their respective entitlements of $500,000 under the consent judgment in 

priority to the aviation claims. 

Conclusion and Order 

[65]      For all of these reasons, with respect to the estate trustee’s motion for 

directions and all other motions, cross-motions, and applications heard by me, an order 

shall go as follows: 

1) the estate trustee may pay Dorothy Ann Grieco her entitlement of 

$1,077,671.50 under the consent judgment in priority to the aviation claims; 

2) the estate trustee may pay Donna Thorne her entitlement of $550,000 under the 
consent judgment in priority to the aviation claims; 

3) I am not satisfied that the estate trustee may pay to either Nicole Grieco or 

Mason Grieco their respective $500,000 entitlements under the consent judgment  

in priority to the aviation claims;  and 

4) if the parties cannot agree on costs, they are to schedule an appointment before 

me through the trial coordinator to make costs submissions. 

Order to go accordingly. 

      
The Honourable Mr. Justice Salmers  

 

DATE RELEASED: April 25, 2013 
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732 Sullivan on the Construction of Statutes

§24.29 When commencement is deemed to occur before it actually occurs, the 
legislature creates a legal fiction but does not change reality. In every such case 
the legislation in fact comes into force either upon enactment or upon some sub­
sequent event and is then applied retroactively to acts or events occurring before 
that day. The same result could be achieved without fiction by declaring that the 
legislation applies to facts existing on or occurring before or after a designated 
day.

Repeal

§24.30 Rules governing repeal. When legislation provides that it is to come to 
an end at a designated time, it is said to “expire”.30 When legislation is ended by 
an Act of the legislature, it is said to be “repealed”. A statute is not repealed, nor 
does it expire, through the passage of time or by reason of non-use or obsoles­
cence.31 Unless the legislature has fixed a limit for the duration of legislation, it 
continues in force until it is repealed.

§24.31 Repeal is the key terminal event in the operation of legislation. At 
common law, when a repeal takes effect, the repealed legislation ceases to be 
law and ceases to be binding or to produce legal effects. This means that con­
duct that was formerly prohibited is now lawful. It also means that everything 
dependent on the repealed legislation for its existence or efficacy ceases to exist 
or to produce effects. Regulations lose the force of law and become mere pieces 
of paper; holders of office become ordinary citizens; corporate bodies cease to 
exist.32 *
§24.32 The basic principle underlying the common law effects of repeal was 
stated by Lord Tenterden in Surtees v. Ellison:

... when an Act of Parliament is repealed, it must be considered (except as to 
transactions past and closed) as if it had never existed?3

[Author’s emphasis]

This rule has some startling implications, both for the operation of legislation 
and for the temporal application of repeal. It implies, for example, that upon the 
repeal of legislation any previously existing law that was displaced by the re­
pealed legislation is revived. In effect, the displacement that occurred when the 
repealed legislation first came into force is deemed never to have occurred. It 
also implies that repeals apply retroactively. Except for transactions already past

30 Expiry is a form of repeal that is rarely used by legislatures. It is governed by the same rules as 
repeal. See Moakes v. Blackwell Colliery Co., [1925] 2 K.B. 64, at 70 (C.A.).

31 For discussion of judicial responses to obsolete legislation, see Chapter 6, at §6A2ff.
32 See Kay v. Goodwin (1830), 6 Bing. 576, 130 E.R. 1403, at 1405 (C.P.); Surtees v. Ellison 

(1829), 9 B. & C. 750, 109 E.R. 278, at 279 (K.B.).
Surtees, ibid., at 279. See also R. v. A.D., [2005] S.J. No. 100, at para. 32 (Sask. C.A.); Kay, 
ibid., at 1405.

33
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Ch. 24: Temporal Operation 733

and closed when the repeal took effect, the repealed law ceases to be applicable 
not only to facts occurring after the repeal but to pre-repeal facts as well.

§24.33 Neither of these implications has been allowed to stand. Canadian In­
terpretation Acts provide that repeal does not revive legislation or anything that 
was not in existence at the time of the repeal.34 These Acts also provide for the 
survival or continued application of repealed legislation to facts arising in whole 
or in part prior to repeal. The rules governing survival are examined in Chapter 
25 dealing with the temporal application of legislation.

§24.34 Repeal techniques. In principle, the legislature has a range of tech­
niques available to effect a repeal. In practice, however, the usual method of 
repeal in Canadian jurisdictions is highly stylized. Using a standard form of 
words, the legislature enacts a provision that declares certain legislation to be 
repealed.35 If an amendment is contemplated in addition to repeal, the provision 
declares that the following words or provisions are substituted for the repealed 
legislation. The repeal does not operate until the repealing or amending provi­
sion comes into force.

§24.35 Most Interpretation Acts define “repeal” to include “revoke or can­
cel”.36 This ensures that regulations are covered by the statutory provisions gov­
erning repeal. In addition, the federal Interpretation Act provides:

2.(2) For the purposes of this Act, an enactment that has been replaced is re­
pealed and an enactment that has expired, lapsed or otherwise ceased to have ef­
fect is deemed to have been repealed.37 * * *

This section makes it clear that provisions replaced in the course of an amend­
ment are effectively repealed and therefore are subject to the survival provisions 
of the Act. On their face, the words “ceased to have effect” appear to encompass 
inoperative legislation. However, such an interpretation would undermine the 
distinction between provisions that are genuinely repealed, that is, have ceased

34 R.S.C. 1985, c. 1-21, s. 43(a); R.S.A. 2000, c. 1-8, s. 35(l)(a); R.S.B.C. 1996, c. 238, s. 35(a); 
C.C.S.M. c. 180, s. 46(1 )(a); R.S.N.B. 1973, c. 1-13, s. 8(l)(a); R.S.N.L. 1990, c. 1-19, 
s. 29(l)(a); R.S.N.S. 1989, c. 235, s. 23(l)(a); S.O. 2006, c. 21, Sched. F, s. 51; R.S.P.E.I. 
1988, c. 1-8, s. 32(a); CQLR, c. 1-16, s. 9 [rep. & sub. S.Q. 1982, c. 62, s. 153]; S.S. 1995, c. I- 
11.2, s. 34(l)(a); R.S.N.W.T. 1988, c. 1-8, s. 35(a); R.S.N.W.T. (Nu) 1988, c. 1-8, s. 35(a); 
R.S.Y. 2002, c. 125, s. 23(l)(a).

35 But see Canfield v. Prince Edward Island, [1998] P.E.I.J. No. 21, at paras. 52-56 (P.E.I. C.A.), 
where the Court held that whether an enactment has been repealed is a matter of legislative in­
tent; it is not necessary to use the word “repeal”.

36 R.S.C. 1985, c. 1-21, s. 2(1); R.S.A. 2000, c. 1-8, s. 1(1); R.S.B.C. 1996, c. 238, s. 1; C.C.S.M. 
c. 180, s. 1; R.S.N.L. 1990, c. 1-19, s. 2(l)(c); R.S.N.S. 1989, c. 235, s. 7(l)(y); R.S.P.E.I. 1988, 
c. 1-8, s. 1(f); S.S. 1995, c. 1-11.2, s. 2; R.S.N.W.T. 1988, c. 1-8, s. 1; R.S.N.W.T. 1988, c. 1-8, 
s. 1; R.S.Y. 2002, c. 125, s. 1(1).

37 R.S.C. 1985, c. 1-21, s. 2(2) [rep. and sub. S.C. 1993, c. 34, s. 88; am. S.C. 2003, c. 22,
s. 224(z.43) (E)]; see also R.S.A. 2000, c. 1-8, s. 1(2); R.S.B.C. 1996, c. 238, s. 4(4); C.C.S.M.
c. 180, s. 45; R.S.N.L. 1990, c. 1-19, s. 2(2); R.S.P.E.I. 1988, c. 1-8, s. 5(3); R.S.Y. 2002, c. 125,
s. 1(2).
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Ch. 25: Temporal Application 771

It is arguable that an analysis of this sort, based on the principles underlying 
transitional law, is superior to an analysis based on situating facts in time — at 
least in those cases where the legal situation (the facts and their legal effect) can 
be characterized in more than one way.

The Retroactive Application of Legislation

§25.50 Retroactivity. Legislation receives a retroactive application when the 
effect of applying it to particular facts is to deem the law to have been different 
from what it actually was when the facts occurred. This is the standard definition 
of retroactivity in current Canadian law, as explained in the Gustavson Drilling 
(1964) Ltd. v. Canada (Minister of National Revenue).51 The Supreme Court of 
Canada there ruled that applying an amended provision of the Income Tax Act to 
the facts in question was not retroactive because it did not change the past. 
Dickson J. wrote:

... [the] enactment in the present case, although undoubtedly affecting past trans­
actions, does not operate retrospectively [in the terminology of this text, retroac­
tively]...; [it] does not reach into the past and declare that the law or the rights of 
parties as of an earlier date shall be taken to be something other than they were as 
of that earlier date.52

\

It is obvious that reaching into the past and declaring the law to be different 
from what it was is a serious violation of rule of law. As Raz points out, the fun­
damental principle on which rule of law is built is advance knowledge of the 
law.53 No matter how reasonable or benevolent retroactive legislation may be, it 
is inherently arbitrary for those who could not know its content when acting or 
making their plans. And when retroactive legislation results in a loss or disad­
vantage for those who relied on the previous law, it is unfair as well as arbitrary. 
Even for persons who are not directly affected, the stability and security of law 
are diminished by the frequent or unwarranted enactment of retroactive legisla­
tion.

§25.51 For these reasons it is strongly presumed that legislation is not intended 
to be retroactive. As stated by Dickson J. in Gustavson Drilling:

The general rale is that statutes are not to be construed as having retrospective 
[i.e. retroactive] operation unless such a construction is expressly or by necessary 
implication required by the language of the Act.54

Later, in Reference re ss. 193 and 195.1(l)(c) of the Criminal Code (Man.), 
he wrote:

51 [1975] S.CJ. No. 116, [1977] 1 S.C.R. 271 (S.C.C.).
52 Ibid., at 219.
53 J. Raz, “The Rule of Law and its Virtue” in The Authority of Low (New York: Oxford Univer­

sity Press, 1979).
54 Gustavson Drilling (1964) Ltd. v. Canada (Minister of National Revenue), [1975] S.CJ. No. 

116, [1977] 1 S.C.R. 271, at 279 (S.C.C.).
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772 Sullivan on the Construction of Statutes

It is essential in a free and democratic society that citizens are able, as far as is 
possible, to foresee the consequences of their conduct in order that persons be 
given fair notice of what to avoid...This is especially important in the criminal 
law, where citizens are potentially liable to a deprivation of liberty if their con­
duct is in conflict with the law.55

Even where it is clear that legislation is meant to have a retroactive application, 
the extent of the retroactivity should be minimized. This point was made by 
Goodman J.A. in Joe Moretta Investments Ltd. v. Ontario (Minister of Housing):

... in interpreting legislation which has a retrospective [i.e. retroactive] effect, it is 
not to be construed to have a greater retrospective [i.e. retroactive] operation than 
its language required.56

§25.52 Rebutting the presumption. The presumption against the retroactive 
application of legislation can be rebutted by express words or by necessary im­
plication.57 All that is required is some sufficient indication that the legislation is 
meant to change the law for the past as well as the future.

§25.53 Retroactive legislation often states that it is deemed to have come into 
force or effect on a day before the day of enactment. Or it may state that it ap­
plies to designated facts occurring from or before a particular date or time. The 
following provisions from legislation amending Ontario’s (former) Residential 
Rent Regulation Act illustrate the latter approach:

99.2.-(l) ... this Part applies to every rent increase that takes effect on or after the 
1st day of October, 1990.

99.14.-(1) This section applies to an order made ... under Part VI ... even if made 
before the 1st day of October, 1990.58

Because the presumption against the retroactive application of legislation is 
strong, express provisions of this sort often are included in legislation. They do 
not follow any fixed pattern.

55 [1990] S.C.J. No. 52, [1990] 1 S.C.R. 1123, at para. 34. See also Dell Computer Corp. v. Un­
ion des consommateurs, [2007] S.C.J. No. 34, 2007 SCC 34, [2007] 2 S.C.R. 801, at para. 119 
(S.C.C.).

56 [1992] OJ. No. 922, 8 O.R. (3d) 129, at 145 (Ont. C.A.). See also Grand Rapids (Town) v- 
Graham, [2004] M.J. No. 342, 2004 MBCA 138, at para. 14 (Man. C.A.); CNG Producing Co. 
v. Alberta (Provincial Treasurer), [2002] A.J. No. 1108, 2002 ABCA 207, 218 D.L.R. (4th) 
257, at paras. 26-36 (Alta. C.A.).

57 See, for example, British Columbia v. Imperial Tobacco Canada Ltd., [2005] S.C.J. No. 50, 
2005 SCC 49, [2005] 2 S.C.R. 473 (S.C.C.); First Vancouver Finance v. M.N.R., [2002] S.C.J. 
No. 25, [2002] 2 S.C.R. 720 (S.C.C.); Barbour v. University of British Columbia, [2010] B.C.J. 
No. 219, 2010 BCCA 63 (B.C.C.A.); Grand Rapids (Town) v. Graham, [2004] M.J. No. 342, 
2004 MBCA 138 (Man. C.A.).
S.O. 1991, c. 4, Vol. 2.58
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entailed rejection of that presumption. It remains to be seen where the courts 
will go next.

§25.105 Arguably the better view is that, outside the context of the Civil Code 
of Quebec, legislation may be applied to facts in progress, or to an ongoing legal 
situation such as a contract, provided the application does not interfere with 
vested rights or the legislature has adequately indicated an intention to interfere 
with the rights in question.

§25.106 In any case, in the interests of clarity, it is hoped that courts will move 
away from labels and fine distinctions. The distinction that matters is the one 
between retroactive legislation (as defined by Driedger and Roubier — legislation 
that changes past legal effects) and legislation that changes future legal effects 
only (which Driedger labels retrospective and Roubier labels immediate and 
which might simply be called prospective). The presumption against the former 
is heavily weighted because retroactive legislation or retroactive applications in 
most circumstances amount to a serious violation of the rule of law that legisla­
tures are unlikely to have intended. The same cannot be said of legislation or 
applications that change future legal effects only. The degree of unfairness or 
unexpectedness resulting from such changes is variable and must be assessed on 
a case by case"basis.

Procedural Legislation

§25.107 Procedural legislation is presumed to have immediate application. 
There is a common law presumption that procedural legislation applies immedi­
ately to both pending and future facts. This presumption is formulated in a vari­
ety of ways: (1) persons do not have a vested right in procedure; (2) the effect of 
a procedural change is deemed to be beneficial for all; (3) procedural provisions 
are an exception to the presumption against retrospectivity; and (4) procedural 
provisions are ordinarily intended to have an immediate effect. Baron Wilde’s 
formulation of the rule in Wright v. Hale is precise and is frequently cited:

... where the enactment deals with procedure only, unless the contrary is ex­
pressed, the enactment applies to all actions, whether commenced before or after 
the passing of the Act.168

Cromwell J. ini?, v. Dineley, is similarly precise:
[I]n the absence of legislative indication to the contrary, procedural law is pre­
sumed to operate from the moment of its enactment, regardless of the timing of 
the facts underlying a particular case.169

§25.108 Procedural legislation is about the conduct of actions. It indicates how 
actions will be prosecuted, how proof will be made and how rights will be en-

168

169

(1860), 6 H. & N. 227, at 232, 158 E.R. 94. Quoted with approval in Re Application under 
s. 83.28 of the Criminal Code, [2004] S.CJ. No. 40, [2004] 2 S.C.R. 248, at para. 62 (S.C.C.). 
[2012] S.CJ. No. 58, 2012 SCC 58, [2012] 3 S.C.R. 272, at para. 47 (S.C.C.).
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Ch. 25: Temporal Application 803

forced in the context of a legal proceeding. Such legislation is presumed to apply 
immediately to on-going proceedings. This is a prospective application, even if 
proceedings have already commenced, because the new legislation applies only 
to stages in the proceedings or to procedural events that occur after its coming 
into force.170
§25.109 Although the application of procedural legislation is properly charac­
terized as immediate and prospective, courts often say its application is retro­
spective. Re Application under s. 83.28 of the Criminal Code111 172 offers a good 
example. Section 83.28 was introduced into the Code by the Anti-Terrorism Act 
of 2001. It authorized a judge to order a person with information concerning a 
terrorism offence to attend an investigative hearing and submit to questioning by 
the Attorney General or an agent of the Attorney General and it set out a series 
of rules governing the conduct of the hearing. In 2003, the appellant was served 
with an investigative hearing order because it was believed she had information 
relating to a terrorism offence that occurred in 1985. She contended that the or­
der against her amounted to a retrospective application of the section because 
the offence to be investigated occurred before s. 83.28 came into force. Since 
Parliament would not have intended the section to apply retrospectively, the 
order was invalid.
§25.110 A majority of the Court rejected this argument on the grounds that the 
law introduced by the section was purely procedural. lacobucci and Arbour JJ. 
concluded:

.. ..s. 83.28 does not interfere with the substantive rights of the appellant, and 
is, accordingly, strictly procedural. The appellant has not rebutted the presump­
tion of immediate application. As such, s. 83.28 has immediate effect, and applies 
retrospectively to the effects of past events.112

[Author’s emphasis]

In other words, although applying s. 83.28 to the appellant has a retrospective 
effect, the section is applied immediately because it is purely procedural. It is 
hard to see how requiring the appellant to tell what she knows changes the legal 
effect of a past event. As the Court itself points out, the investigative hearing 
provided for in s. 83.28 is a “mechanism for the gathering information and evi­
dence in the ongoing investigation of past, present, and future offences”.173 Tra­
ditionally, the rules governing investigations and proceedings have not been

170 For a helpful summary of the law governing the application of procedural legislation, see R. v. 
Dineley, [2012] S.C.J.No. 58, 2012 SCC 58, [2012] 3 S.C.R. 272, at paras. 53j^ (S.C.C.).
See also Peel (Regional Municipality) Police v. Ontario (Director, Special Investigations 
Unit), [2012] OJ. No. 2008, 2012 ONCA 292, at paras. 77-87 (Ont. C.A.), where the Court 
held that legislation transferring responsibility for investigations into alleged police offences 
from the police force to a special investigation unit was procedural.

171 [2004] S.C J. No. 40, [2004] 2 S.C.R. 248 (S.C.C.).
172 Ibid., at para. 66.
173 Ibid. Author’s emphasis.
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804 Sullivan on the Construction of Statutes

thought of as applying to the facts being investigated or the events that gave rise 
to the proceedings. They apply to the on-going investigation or proceedings, 
which is an immediate but not a retrospective application.174 If they do more 
than that, they are not procedural.

§25.111 The presumption that procedural legislation in intended to have an 
immediate effect is partially codified in Canadian Interpretation Acts. The fed­
eral Act, which is used as a model here, has two relevant provisions. Section 44 
provides:

44. Where an enactment, in this section called the “former enactment”, is re­
pealed and another enactment, in this section called the “new enactment”, is sub­
stituted therefor.

(c) every proceeding taken under the former enactment shall be taken up and 
continued under and in conformity with the new enactment in so far as it may be 
done consistently with the new enactment;

(d) the procedure established by the new enactment shall be followed as far as it 
can be adapted thereto

(i) in the recovery or enforcement of fines, penalties and forfeitures imposed 
under the former enactment,
(ii) in the enforcement of rights, existing or accming under the former enact­
ment, and
(iii) in a proceeding in relation to matters that have happened before the re­
peal.175

These provisions call for the immediate application of new procedural law to all 
actions, including those that were pending when the legislation came into force, 
unless there is some obstacle in the way. Section 44(c) applies to actions that are 
pending, while s. 44(d) applies to actions brought to enforce repealed law that 
has been continued under s. 43 or otherwise. Although the application of new 
substantive law is delayed by the survival of repealed law,176 the application of 
new procedural law is not.

§25.112 Defining “pure” procedure. Procedural law may be defined as law 
that governs the methods by which facts are proven and legal consequences are

174 See, for example, Fabrikant c. Canada (Attorney General), [2014] Q.J. No. 892, 2014 QCCA 
240, at para. 39 (Que. C.A.).

175 R.S.C. 1985, c. 1-21, s. 44(c)(d); see also R.S.A. 2000, c. 1-8, s. 36(l)(b)(c); R.S.B.C. 1996, 
c. 238, s. 36(l)(b)(c); C.C.S.M. c. 180, s. 47(3), (4); R.S.N.B. 1973, c. 1-13, s. 8(2)(c)(d); 
R.S.N.L. 1990, c. 1-19, s. 29(2)(c)(d); R.S.N.S. 1989, c. 235, s. 23(3)(c)(d); S.O. 2006, c. 21, 
s. 52(3)(4); R.S.P.E.I. 1988, c. 1-8, s. 33(lXb)(c); R.S.Q. c. 1-16, s. 13 [am. S.Q. 1986, c. 22, 
s. 30]; S.S. 1995, c. 1-11.2, s. 35(l)(d)(e)(f); R.S.N.W.T. 1988, c. 1-8, s. 36(2)(b)(c); R.S.N.W.T. 
(Nu) 1988, c. 1-8, s. 36(2)(b)(c); R.S.Y. 2002, c. 125, s. 23(2)(c)(d).
The effect of survival on substantive amendments to the law is explained below at §25.165A176
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established in any type of proceedings. This includes filings and applications to 
government offices as well as more formal actions before tribunals and courts.

§25.113 Whether a provision is procedural must be determined in the circum­
stances of each case. A provision may be procedural as applied to one set of 
facts but substantive as applied to another. To be considered procedural in the 
circumstances of a case, a provision must be exclusively procedural; that is, its 
application to the facts in question must not interfere with any substantive rights 
or liabilities of the parties or produce other unjust results. This point is empha­
sized repeatedly in the cases.177

§25.114 In Angus v. Sun Alliance Insurance Co.,178 for example, the Supreme 
Court of Canada had to consider whether new legislation that removed certain 
bars to recovery in negligence was applicable to a pending action. The respon­
dent was injured in an accident caused by the negligence of her husband who 
was driving her father’s car. Under the legislation in force at the time, she could 
not recover from either her husband or her father’s insurer. Spouses could not 
sue one another in tort and insurers were not liable for injury suffered by the 
children of the insured. A short while later, the Family Law Reform Act, 1975 
came into force and removed these bars to recovery. Hoping to take advantage 
of the new law, the respondent argued that it was procedural in character and 
therefore applied immediately to pending actions such as hers. This argument did 
not succeed. La Forest J. took the view that immunities from suit and defences 
are substantive matters and their removal is in effect an extinguishment of sub­
stantive rights. He wrote:

j-

Normally, rules of procedure do not affect the content or existence of an action 
or defence (or right, obligation, or whatever else is the subject of the legislation), 
but only the manner of its enforcement or use.... Alteration of a “mode” of pro­
cedure in the conduct of a defence is a very different thing from the removal of 
the defence entirely. The latter is in essence an interference with a vested 
right.179

[Emphasis in original]

The existence and content of any right to bring an action, to bring an appeal or 
to seek judicial review, as well as the existence and content of defences and ex­
cuses, are considered substantive rather than procedural.180 So are matters of

177 See Re Application under s. 83.28 of the Criminal Code, [2004] S.C.J. No. 40, [2004] 2 S.C.R. 
248, at para. 57 (S.C.C.).

178 [1988] S.C.J. No. 75, [1988] 2 S.C.R. 256 (S.C.C.).
179 Ibid., at 265-66.
180 See, for example. Re Royal Canadian Mounted Police Act, [1990] F.C.J. No. 1133, 123 N.R. 

120, at 141-42 (F.C.A.). For discussion and additional authorities, see P.-A. Cote, in collabora­
tion with Stephane Beaulac and Mathieu Devinat, The Interpretation of Legislation in Canada, 
4th ed. (Toronto: Carswell, 2010), atpp. 193-201.
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806 Sullivan on the Construction of Statutes

jurisdiction181 and determination of the standard of judicial review applicable to 
a decision.182
§25.115 In R. v. Dineley, the Court referred to another factor that may be rele­
vant in determining whether amendments should apply immediately. “It is 
whether they [the amendments] require evidence that the accused had no reason 
to gather under the former legislation.”183 Dineley was concerned with amend­
ments to the provisions governing reliance on breathalyzer evidence in charges 
of impaired driving. Under the former legislation, the presumption that the re­
sults of breathalyzer tests accurately reflect an accused’s blood alcohol levels at 
the relevant time could be rebutted through expert opinion evidence that the 
amount of alcohol consumed was inconsistent with the test results. Under the 
amended legislation, an accused had to present evidence that the use or opera­
tion of the test apparatus was defective. In the view of the majority, under the 
previous law, an accused would have had little incentive to seek evidence con­
cerning the use and operation of the test apparatus. To apply the new law would 
therefore be unfair.
§25.116 In determining whether a provision is “purely” procedural, the courts 
look to the substance of the provision and its practical impact on the parties. The 
important thing is not the label, but the effect. If the effect of a provision is to 
alter the legal significance of past facts, it is not purely procedural. This point 
was made by Lord Brightman in Yew Bon Tew v. Kenderaan Bas Mara, in a
passage quoted with approval by the Supreme Court of Canada:

.1

... the proper approach to the construction of the Act... is not to decide what label 
to apply to it, procedural or otherwise, but to see whether the statute, if applied 
retrospectively [immediately] to a particular type of case, would impair existing 
rights and obligations.184 185 186

This point is emphasized by both the majority and the dissent in R. v. Dineley}*5 
It is illustrated by the reasoning of the Saskatchewan Court of Appeal in United 
Food and Commercial Workers, Local 1400 v. Wal-Mart Canada Corp}*6 In 
that case, the Union filed an application for certification with the Saskatchewan 
Labour Relations Board in 2004. Under The Trade Union Act in force at the

181 Royal Bank of Canada v. Concrete Column Clamps (1961) Ltd., [1971] S.C.J. No. 80, [1971] 
S.C.R. 1038, at 1040 (S.C.C.).

182 British Columbia v. Bolster, [2007] B.C.J. No. 192, 2007 BCCA 65, at para. 108 (B.C.C.A.).
183 [2012] S.CJ. No. 58, 2012 SCC 58, [2012] 3 S.C.R. 272, at para. 12 (S.C.C.).
184 [1983] 1 A.C. 553, at 563 (P.C.); approved in Martin v. Perrie, [1986] S.C.J. No. 1, [1986] 1 

S.C.R. 41 (S.C.C.). Lord Brightman refers to the application of procedural legislation as retro­
spective, but under the analysis adopted in this text, if legislation is purely procedural, its ap­
plication is immediate rather than retrospective. See also R. v. Dineley, [2012] S.CJ. No. 58, 
2012 SCC 58, [2012] 3 S.C.R. 272, at paras. 55ff. (S.C.C.); Upper Canada College v. Smith, 
[1920] S.C.J. No. 72, 61 S.C.R. 413, at 424 (S.C.C.); R. v. Ford, [1993] OJ. No. 1936, 15 O.R. 
(3d) 173, at 185-86 (Ont. C.A.).

185 [2012] S.C.J. No. 58, 2012 SCC 58, [2012] 3 S.C.R. 272, at paras. 11, 55-59 (S.C.C.).
186 [2010] S.J. No. 590, 2010 SKCA 123 (Sask. C.A.).
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time, in certain circumstances certification could be ordered, and in practice was 
ordered, on the basis of documentary evidence of employee support; a vote was 
not required. In the instant case, by late 2005 all the evidence concerning the 
certification had been tendered and the objections and arguments heard. The 
Board reserved its decision and in 2008 issued an order certifying the Union as 
bargaining agent for a unit of employees. Some months before this order was 
made, the Act was amended limiting the discretion of the Board. Henceforth, a 
vote was required in all circumstances and could be ordered only if a certain 
percentage of employees, established through documentary evidence and ten­
dered within 90 days of the application, supported the Union. On its face, these 
amendments appear to be procedural in that they determine the manner in which 
employee support for a union is to be established. However, after considering 
the impact of the amendments on some hypothetical fact patterns, the Court 
concluded that applying the new provisions would change the legal significance 
of evidence tendered before the provisions came into force:

[I]f the New Section applied to certification applications filed and argued under 
the Old Section but not decided as of the date the New Section came into force, 
there would be a change in the legal effect of the evidence brought forward by 
the union. Rather than putting in train a process that would inevitably lead to a 
vote, the evidence would have no effect at all. /

In the result, it seems very doubtful that the changes effected by the New Section 
in 2008 can be properly described as being purely procedural in nature.187

The Court pointed out that applying the new provisions to past stages of the pro­
ceedings so as to change their legal effect would be a retroactive rather than an 
immediate application.188

§25.117 Limitation of actions.1*9 To determine the temporal application of 
limitation of action provisions, courts appropriately rely on the basic principle 
that purely procedural provisions do not affect substantive rights.190 When a new 
limitation of action provision comes into force, it may extend or shorten the pe­
riod within which an action must be commenced. If the provision comes into 
force before the period has lapsed, and if applying it would not have the effect of 
extinguishing the right of action, then its application to those facts is said to be 
purely procedural. In such a case, for both parties, the only thing that is lost or

187 Ibid., at paras. 49-50.
188 Ibid., at paras. 50-51.
1S9 The rules stated in the text apply where the period is extended or shortened directly or where 

this is done indirectly by redefining the starting point or the relevant cause of action. See Mar­
tin v. Perrie, [1986] S.C.J. No. 1, [1986] 1 S.C.R. 41, at 205-08 (S.C.C.).

190 Thg leading Canadian case is Martin v. Perrie, [1986] S.C.J. No. 1, [1986] 1 S.C.R. 41 
(S.C.C.), which follows Yew Bon Tew v. Kenderaan Bas Mara, [1983] 1 A.C. 553 (P.C.), and 
Maxwell v. Murphy (1956-57), 96 C.L.R. 261 (H.C. Aus.). See also R. v. Ford, [1993] OJ. No. 
1936, 15 O.R. (3d) 173 (Ont. C.A.), where the principle is applied in the context of a penal 
prosecution.
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... when an Act of Parliament is repealed, it must be considered (except as to 
transactions past and closed) as if it had never existed.283

The effect of this rule was to preclude the application of repealed legislation to 
circumstances and events occurring prior to repeal. Anything that had not been 
dealt with definitively before repeal was effectively abandoned. Persons charged 
with offences were free to go, and persons entitled to benefits or privileges lost 
their entitlement. For obvious reasons, this rule proved unacceptable and has 
been displaced by statute.
§25.166 Statutory survival. Under the Interpretation Acts of all Canadian ju­
risdictions, provision is made for the continued application of repealed legisla­
tion to facts occurring prior to repeal. At the federal level, s. 43 provides:

43. Where an enactment is repealed in whole or in part, the repeal does not

(c) affect any right, privilege, obligation or liability acquired, accrued, ac­
cruing or incurred under the enactment so repealed,
(d) affect any offence committed against or contravention of the provisions 
of the enactment so repealed, or any punishment, penalty or forfeiture in­
curred under the enactment so repealed, or

f

(e) affect any investigation, legal proceeding or remedy in respect of any 
right, privilege, obligation or liability referred to in paragraph (c) or in re­
spect of any punishment, penalty or forfeiture referred to in paragraph (d),
and an investigation, legal proceeding or remedy as described in paragraph 
(e) may be instituted, continued or enforced, and the punishment, penalty or 
forfeiture may be imposed as if the enactment had not been so repealed.284

In other words, the repeal of an enactment does not destroy any right, privilege, 
obligation, or liability arising under the repealed enactment, nor does it obliter­
ate any contravention of the repealed law. Investigations and proceedings relat­
ing to pre-repeal events may be begun and continued under the old enactment 
despite its repeal. And the remedies and punishments provided for under the old 
enactment still apply as if the repeal had not occurred. In short, the repealed law 
continues to apply to pre-repeal facts for most purposes as if it were still good 
law.
§25.167 These general statutory rules may be supplemented or displaced by 
specific transitional rules set out in the repealing legislation. For example, s. 52 
of Ontario’s Succession Law Reform Act, 1977 provided for the continued appli­

283 (1829), 9 B. & C. 750, 109 E.R. 278, at 279 (K.B.).
284 R.S.C. 1985, c. 1-21, s. 43. See also R.S.A. 2000, c. 1-8, s. 35; R.S.B.C. 1996, c. 238, s. 35; 

C.C.S.M. c. 180, s. 46(1); R.S.N.B. 1973, c. 1-13, s. 8 [am. S.N.B. 1982, c. 33; s. 21; R.S.N.L. 
1990, c. 1-19, s. 29; R.S.N.S. 1989, c. 235, s. 23; S.O. 2006, c. 21, s. 51(l)(b)-(d); R.S.P.E.I. 
1988, c. 1-8, s. 32; R.S.Q. c. 1-16, s. 12; S.S. 1995, c. 1-11.2, s. 34; R.S.N.W.T. 1988, c. 1-8, 
s. 35; R.S.N.W.T. (Nu) 1988, c. 1-8, s. 35; R.S.Y. 2002, c. 125, s. 23.
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cation of the repealed Wills Act to the wills of persons dying before a certain 
date:

52. The enactments repealed or amended by sections 50 and 51 continue in force 
as if unrepealed or unamended in respect of a death occurring before the 31st day 
of March, 1978.285

To the extent repealed legislation continues to apply, the application of any new 
legislation is restricted. In this case, the new legislation was restricted to the 
wills of persons dying after the March 31 cut-off date.

§25.168 Unlike the retroactive application of legislation, the survival of legis­
lation is an attempt to achieve coincidence between the time frame in which 
legislation operates and the time frame to which it is applied. In the case of ret­
roactivity, legislation is applied after it begins to operate to facts that occurred 
before it was binding law. In the case of survival, legislation is applied after it 
has ceased to operate to facts that occurred while it was binding law.

§25.169 Survival of offences. The survival of legislation is strikingly illus­
trated in the judgment of the House of Lords in R. v. West London Stipendiary 
Magistrate.22,6 In that case the accused was charged with loitering, contrary to 
s. 4 of the Vagrancy Act 1824. The loitering complained of occurred in June of 
1981. The accused was charged on June 30 and came to trial in November of 
that year. Meanwhile, in July of 1981 the Vagrancy Act 1824 was repealed. The 
accused argued that he should not be convicted under an Act that was no longer 
good law, especially one so archaic and vague.

§25.170 i Although sympathetic, the House of Lords could see no way around 
the Interpretation Act, which contained a section similar to s. 43. It pointed out 
that in its Act to repeal the Vagrancy Act the legislature could have included a 
transitional provision making the repeal applicable to pending cases. In the ab­
sence of such a provision, or some other adequate expression of intent, the re­
pealed legislation survived and continued to govern conduct occurring prior to 
its repeal.

§25.171 Survival of benefits. The survival provisions of the Interpretation Act 
preserve benefits as well as offences. In Esso Resources Canada Ltd. v. Canada 
(Minister of National Revenue)221 for example, s. 43 of the federal Interpreta­
tion Act was relied on to preserve entitlement to a refund under the Excise Tax 
Act. That Act imposed a tax on natural gas on its receipt by a processor but cre­
ated an exemption for gas that met a certain description and was used for a des­
ignated purpose. Paragraph 68(l)(g) provided that processors who paid tax in 
respect of exempted gas were entitled to a refund. In 1985, the exemption and 
refund provisions were repealed, after Esso had received gas within the descrip-

285
286 
287

S.O. 1977, c. 40.
[1982] 3 W.L.R. 289 (H.L.).
[1990] F.C.J. No. 340, 109 N.R. 272 (F.C.A.).
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tion, paid the tax, and used it for the designated purpose, but before it had ap­
plied to the Minister for a refund. Stone J.A. wrote:

In this case that gas was purchased and was in fact used for an exempt purpose 
well before the repealing legislation was enacted. Upon such use being made of 
the gas, in my view, a right arose in favour of the respondent to a refund of the 
amounts paid in respect of these particular natural gas liquids. That right had 
“accrued” or was “accruing” at the time the repealing legislation was enacted.

[Section 43(e) of the Interpretation Acf\ appears to preserve from extinguish­
ment “any ... remedy in respect of any right... referred to in paragraph (c)”.

The “remedy” here is to be found in the refund provisions of s. 68(1 )(g). Ac­
cordingly, the repeal of that paragraph did not affect the remedy in respect of the 
accrued or accraing right to a refund.288

Under s. 43(c) of the Interpretation Act, the exemption provision continued to 
apply to facts occurring before repeal, while under s. 43(e) the means of secur­
ing the exemption remained available to the claimant.

§25.172 Repeal and replacement. The impact of s. 43 is modified somewhat 
by s. 44, which deals with the repeal and replacement of existing legislation. 
Section 44 provides for the continuation of appointments and regulations made 
under the repealed legislation, and for the continued use of records and forms, 
for the immediate application of procedures established in the new legislation 
and for the following:

Where an enactment ... is repealed and another enactment ... is substituted 
therefore,

(e) when any punishment, penalty or forfeiture is reduced or mitigated by the 
new enactment, the punishment, penalty or forfeiture if imposed or adjudged af­
ter the repeal shall be reduced or mitigated accordingly.

This provision is in keeping with s. 11(g) of the Charter. In R. v. Dunn,2 * * S.*9 the 
Supreme Court of Canada held that an accused was entitled to the benefit of the 
lesser punishment even though the new enactment had not come into force until 
after the accused was convicted at trial and while his appeal against sentence 
was pending. In the view of the majority, the punishment was not “adjudged” 
until the appeals of the accused were exhausted.

§25.173 Relation of survival provisions to common law presumptions. The 
survival provisions of the Interpretation Act provide for the continued applica-

288 Esso Resources Canada Ltd. v. Canada (Minister of National Revenue), [1990] F.C.J. No. 340,
109 N.R. 272, at 275-76 (F.C.A.).
R. v. Dunn, [1995] S.C.J. No. 5, [1995] 1 S.C.R. 226 (S.C.C.). See also R. v. R.A.R., [2000]
S. CJ. No. 9, [2000] 1 S.C.R. 163 (S.C.C.).
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Ferguson, J.:

1      The plaintiffs are suing the operators of a mushroom farm because they allege it produces
odours which disrupt their lives and the use of their properties. The alleged source of the
odours is the farm's composting operation.

Background of the Plaintiffs

2      The plaintiffs are property owners on or near Heron Road in the Town of Whitby in
the Regional Municipality of Durham. All but one live on their properties. Most of them use
their properties only for residential and recreational purposes although some lease part of
their lands to farmers. Some of the plaintiffs actively farmed their lands in the past.

3          All but one of the plaintiffs owned their lands before the arrival of the defendants'
mushroom farm.

4      The area is zoned agricultural and the operation of a mushroom farm is permitted by
the zoning.
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5      The evidence did not reveal the details of all the development in the area but did reveal
some significant changes to this rural landscape. Mr. and Mrs. Davis originally owned 100
acres which they farmed. In the 1970's they obtained permission to sever eight 10 acre lots
some of which are now occupied by other plaintiffs.

6      At some point the Town of Whitby granted a variance to a radar business which started
an industrial operation near the end of Heron Road. It is this property which the defendants
now own. Sometime around 1990 one of the plaintiffs wanted to register a plan of subdivision
to create residential lots. The Town opposed this but permission was granted by the Ontario
Municipal Board.

7      This history helps explain how the conflicts in land use evolved.

8      I shall outline more of the plaintiffs' background when I summarize their evidence about
odours.

Background of the Defendants

9      The Greenwood Mushroom Farm is a partnership consisting of TRI GROW Enterprises
Ltd. and a business called G.M.F. Part 2. G.M.F. Part 2 is also a partnership; its partners are
Brent Taylor Holdings Ltd., Rick Campbell Holdings Ltd., and Snobelen Mushrooms Ltd.

10        The individual defendants are employees or officers and directors of the defendant
corporations.

11      There are about 25 large mushroom farms and another few small ones in the province.
The Greenwood Mushroom Farm is the six largest. I shall refer to it as GMF.

12          Mr. Snobelen is the "senior partner" of GMF. He testified that there were several
managers of the partnership including himself and Clay Taylor. Mr. Taylor is responsible
for purchasing the material for composting, establishing the composting procedures and
formulas and supervising the composting operation. Mr. Snobelen describes himself as the
senior partner and it is clear from all the testimony that he exercises a general supervisory
role.

13      The lead hand working in the composting operation is Jack Kennedy who has about
twenty years experience. He did not testify.

14      GMF purchased the present farm site on Heron Road in 1993. It had formerly been the
site of a business which manufactured antennae and radar equipment and then of another
business which manufactured car parts. There was an industrial building on the property



3

when it was purchased and GMF constructed others. The site now looks like a medium sized
light industrial complex.

15      GMF bought the property for 1.1 million dollars and has invested another 3.1 million
in capital improvements and brought to the site another million dollars worth of heavy
equipment to move the compost.

16          Mr. Snobelen is an experienced mushroom farmer. He learned the business while
an employee of another large operator and started his own farm in 1979. For fifteen years
he has been on the board of directors of the Canadian Mushroom Growers' Association
which is a national voluntary association of mushroom farmers. Mr. Snobelen has organized
seminars for the mushroom growers including one on composting which was held at another
mushroom farm he operated on Brock Road in the Town of Pickering.

17      Mr. Clay Taylor has had experience in composting at various farms going back to 1983.

18      The mushroom farm operates mostly indoors.

19      The composting operation starts outdoors as what is called phase one. During phase
one they make compost or substrate to feed the mushrooms

20          During phase one composting the operation takes place outside on a cement slab
measuring about 620 feet by 92 feet. To prevent run-off from escaping the slab is surrounded
by an earth berm which is about 20 feet wide and 8 feet high.. When the compost leaves phase
one it goes into a tunnel building which is 166 feet long and over 60 feet wide and from there
to other buildings where different stages of the growing take place.

21      The phase one composting uses a number of ingredients: hay, straw, ground corn cob,
stable bedding, chicken litter, agricultural gypsum, urea, dried grains and cocoa oils.

22           All the materials except gypsum are mixed in pre-wet piles for several days to
initiate microbial action. Then the material is put through a compost turner which piles and
shapes the material into ricks which are 7 feet wide, 7 feet high and 200-250 feet long. The
photographs showed three such ricks. Every other day the material is turned and periodically
it is wetted.

23          The goal of the phase one operation is to keep the process aerobic. If the process
becomes anerobic then, as Mr. Snobelen explained, the process becomes like a sewer process
and produces methane or sewer gas and also what is commonly known as rotten egg gas.
Even when the process is aerobic it always has the potential of producing odours. One of the
gases produced is ammonia.
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24      Mr. Snobelen explained that an experienced operator can tell if the process is going
anerobic by the odour and because the rick will change from a chocolate colour to an orange.

25      Mr. Snobelen said that odours should leave the site only very infrequently if the process
is kept aerobic. He said that when the compost is ready to leave phase one it has an odour that
the industry calls "flat and sweet" or like "a pond on a warm April night". He acknowledged
that the descriptions the plaintiffs gave at trial were not consistent with that description.

26      GMF uses what is called the Pennsylvania formula to determine the amounts of the
ingredients and it is Mr. Snobelen's experience that this formula is less likely to produce
odours than other recipes.

27      Mr. Snobelen describes composting as both an art and a science. He said that the other
large farms use generally the same process for phase one composting. Mr. Snobelen said he
knew of no farm that did the phase one composting in a building.

28      He said GMF did use a different formula when it first started in 1994 when they used
a formula slightly different from the Pennsylvania formula.

Evidence of the Defence About Odours

29      I have considered all the evidence but shall summarize only the evidence of the main
defenses witnesses concerning the odours produced by GMF.

Mac Snobelen

30      He testified that GMF started its operations on Heron Road in about October 1994.
Within a month it was receiving complaints. Mr. Snobelen and Mr. Clay Taylor discussed
them and did some soul searching

31      Near the end of November 1994 a group of neighbours came to the plant complaining
of odours.

32      On December 21, 1994 the neighbours called the fire department whose firefighters
arrived wearing gas masks. Mr. Young called Mr. Snobelen at home complaining of a cloud
of poisonous gas. Mr. Snobelen drove to the farm and saw many fog patches along the route
but none on Heron Road.

33      On January 29 and 30, 1995 an employee of GMF recorded an odour. At about the
same time Mr. Snobelen received a note of a complaint from Mr. Pyke. Mr. Snobelen drove
along Heron Road and noticed an odour in some locations. Mr. Snobelen did not describe
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this odour but it obviously caused him concern because he instructed Mr. Don Van Dusen
to monitor for odours. GMF did not have a system of recording complaints until this point.

34          During his examination in chief Mr. Snobelen left me with the impression that he
felt the complaints of the neighbours in December 1994 and January 1995 were unfounded;
however, in cross-examination he was asked if he agreed that the farm had an odour problem
during the start up period while they were experimenting with the formula and he said yes.
He said the problem lasted until about the end of March 1995. He agreed that the complaints
of the neighbours might well have been justified during that period.

35      Mr. Snobelen said they changed the formula between January and March 1995.

36      On two occasions Mr. Snobelen had his staff go to check out complaints and received
back reports from Mr. Clay Taylor and Mr. Van Dusen that they had attended the areas of
complaint and found no odours.

37      In the summer of 1995 GMF planted over 500 white cedar trees on the berm as a green
screen. These were planted by Mr. Snobelen on the advice of an expert who thought they
might reduce the odour complaints. They also installed a wall made of bales of straw to create
a windbreak which Mr. Snobelen said he felt was very beneficial in reducing the distribution
of odours. Mr. Snobelen also investigated the possibility of using gortex to trap odours.

38           Mr. Snobelen said that all the changes made by GMF in response to the odour
complaints took place before 1996.

39      Mr. Snobelen said that he "recognized the problem we were having" and consulted
Dr. Rinker for professional advice and then started a research project to develop a method
of objectively measuring odours.

40      He said that he thought that by the end of March 1995 they had reduced the incidence
of the odour problem by 80%. This is not consistent with the evidence of the plaintiffs.

41      Exhibit 35 is a very significant document. It is a memo signed by Mr. Snobelen and
several of the defendants including Mr. Clay Taylor. It states that:

• they recognized that in November-December 1994 the odours were creating an
annoyance for the neighbours.

• they decided to make aggressive changes to reduce the frequency, volume, duration
and distribution of odours

• they changed the formula by eliminating 50,000 pounds of chicken litter each week
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• their monitoring indicated that they had reduced the "annoyance factor" by 80-90%
by May 1995

42      Mr. Snobelen said that if the composting operation is conducted properly odours would
leave the farm property only occasionally and then only in pockets. He called them pockets
to explain how at any particular time one person might smell them and another person down
the road might not.

43      Mr. Snobelen also described the experience with odour complaints at his other two
locations. At the Brock Road site he said he had two or three complaints in nine years. At
the Paddock Road site he had two complaints. He said when he received a complaint at the
other location he attended personally to investigate and never found a problem. He stopped
the composting operation at Brock Road in 1994. He said there were about 6 or 7 homes
within a kilometer downwind from the Brock Road site and about 13 or 14 at the Paddock
site. I heard no evidence from any of those neighbours.

Mr. Clay Taylor

44      He said the farm uses 360-390,000 pounds of dried material a week for composting.
The hay and straw comes from 4-5,000 acres of land elsewhere, poultry litter comes from a
number of farms and the stable bedding comes from 15 stables. As I understood it, stable
bedding refers to the straw and manure cleaned from horse stalls. All this material is trucked
to the Heron Road site for composting.

45          Mr. Taylor described in some detail the changes made before 1996 in response to
the complaints. One of them was to turn the piles more often. He acknowledged that the
earlier procedures had allowed ricks to go anerobic and to produce a rotten egg smell. He
also said the various changes they made did not affect the usefulness of the compost. He
did not explain how the process compared to that used elsewhere including the other farms
operated by Mr. Snobelen.

46          Despite this testimony he said the odour in December 1994 (which was before the
changes) was a "wet hay smell" or like "walking into a freshly planted greenhouse".

47      He also explained that in the spring of 1996 the farm purchased a pre-wet machine
which enabled them to reduce the length of time the compost remained outside. He did this
to reduce odours. This took one third of the material off the concrete slab. There was no
evidence as to whether such a machine was available before that time or whether such a
machine was used by other operators in Canada.

48           Contrary to the testimony of Mr. Snobelen and Exhibit 35, in his testimony he
denied that the composting formula had been changed "except slightly". He described
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the composting formula as being the same since the opening of GMF except for "minor
tinkering". Yet again in contrast, there was evidence that he wrote Mr. Snobelen a memo
in February 1995 (Exhibit 38) stating that the amount of chicken litter had been reduced by
50,000 pounds a week. Again, in contrast, he wrote in Exhibit 40 that he had told Mr. Pyke
that the farm had made "wholesale changes" to the composting formula.

49      Again in contrast to the gist of his testimony belittling the plaintiffs' complaints, he
said on cross-examination that he felt there was some legitimacy to the plaintiffs' complaints
in late 1994. Yet again in apparent contrast, he said that when the operation started up in
1994 he never noticed any smell and that his attention was only drawn to the issue when the
neighbours complained.

50      He testified that he had never experienced any nausea or sickness while working around
the slab. He denied he had ever smelled ammonia around the slab. This appeared to me to
conflict with the evidence of Dr. Beyer and Dr. Rinker who said that ammonia was a common
product of composting and could be detected by someone working on the rick. Mr. Taylor
said there were no unpleasant smells associated with the ricks except the rotten egg smell
when it turned anerobic and he said this odour quickly dissipated by which I understood him
to mean that it would not leave the site. Again in contrast, he wrote in Exhibit 38 that the
reduction in the amount of chicken manure had "significantly reduced the odour" and "will
certainly reduce the odour problems our neighbours have been experiencing".

51      He testified that the operation had only produced anerobic smells on four occasions
since 1994 and this was caused by excessive rain or snow.

52      He said the vapour given off by the ricks was quickly dissipated and he never noticed
any odour from it.

53      He also wrote Exhibit 39 which acknowledges that in late February 1995 there was
an unusual amount of turning which produced some anerobic odour. Interestingly, he noted
that while Dr. Rinker had been on site that day the odour did not appear until about an hour
after the visit.

54      He said that he had never had a complaint at the Brock Road site. He said the complaints
by the plaintiffs here were out of the ordinary and were the first he had experienced in his
farming work since 1978.

Mr. Brent Taylor

55       He purchased the home of the plaintiffs, Mr. and Mrs. Pyke, in the spring of 1997
and moved there in the fall. He testified that since he has lived there he has noticed an odour
only very infrequently - once each one or two months. He described the odours as being like
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wet hay. He denied ever smelling an odour which was nauseating, putrid or which he would
describe as a stench or like ammonia. He never noticed an odour in the house.

56      He said the odours had never interfered with his enjoyment of the pool or the hot tub
he had installed. In September 1998 he held a large garden party.

57      He also explained that he purchased the property with the help of GMF. He works
at GMF and is the brother of Clay who is in charge of the composting. He said he spent
many days working on the composting slab when the farm started up and he never smelled
a pungent or rancid smell.

Dr. Rinker

58      He is an associate professor of agriculture at the University of Guelph and has done
field work with mushroom farmers both as a professor and previously as an employee of the
Ministry of Agriculture and Food. He has visited all the mushroom farms in Ontario.

59          He testified that when he attended at GMF in December 1994 he noticed normal
composting odours at the farm gate. He described them as being sweet. He made a similar
observation on a second visit.

60      On some occasions in February 1995 he noticed a sulphur smell when the rick was
turned. He also noticed an unpleasant odour from the poultry litter. In February 1996 he
noticed stable odours and a strong odour of ammonia. When he was recalled to give further
testimony he testified that the ammonia smell from composting dissipates quickly and that
it should not be a problem off site.

61      In October 1998 he noted the smell of poultry litter and also sulphur compounds the
smell of which he likened to a sewage treatment plant but he also said the smell did not carry.
He said that in March 1999 he was south of the railway tracks on Heron Road and smelled
composting odours which smelled a bit off to him - he described them as a blend of prewet
but also as having a sulphur odour.

Mr. Donald Van Dusen

62      He has been working at the site since 1994 and in 1995 began keeping a daily log. His
basic method was to open his car windows on his way to and from the farm each day. He
said he noticed a sharp or pungent odour on only a couple of occasions between 1995 and
trial. He generally worked inside the farm buildings.

63      His log shows that on most days there was no odour detected.

Evidence of the Plaintiffs About Odours
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Christopher and Christa Downes

Background

64      They live about a mile to the south on Myrtle Road. They cannot see the GMF from
their property.

65      They purchased their property in 1981 or 1982 and own a house on just under an acre of
land. They spent a considerable amount on renovations over several years before the GMF
arrived. They have a deck and pool.

66      He is away at work during weekdays; she is at home with the children.

67      Before the GMF he only noticed odours when a farmer fertilized and this would only
last a day or so; all she remembered was the smell from the hog farm which she said was also
unpleasant but lasted only a day

Effect

68      He recalls he first noticed the GMF odour in January 1995.

69      He describes the odour as being like a septic tank and like ammonia. She describes
it as being like urine. She said it takes her breath away and sometimes she has to hold her
breath. She also says it burns her eyes.

70      He gave estimates of the frequency of the odour ranging from once or twice a week
to four times a week. She estimated it occurred two or three times a week. They both said it
tended to occur in the morning or at the end of the day. They said it lasted from thirty minutes
to four days. It is not present all the time and sometimes a week goes by without any odours.
The intensity varies. She thinks the smell is increasing. He says it is not as bad in winter.

71      They used to eat most of their meals outdoors in summer but now cannot use their
deck and pool on some days. They find they have to close the windows and use their air-
conditioning more. They used to walk north on Heron Road but the odours are worse there
and so they have curtailed their walks. She has curtailed her gardening. She found it difficult
to get the children to go outside.

72      They only started to keep a log in 1998. She made most of the entries and she said her
entries were not consistent or accurate. The diary showed many fewer incidents than they
described.
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73      I generally accept their testimony and find they notice odours about two or three times
a week on average.

Margaret Davis

Background

74      She is a widow and retired. She and her late husband bought their 100 acre property
in 1957. It is roughly 4000 feet south of the GMF.

75      They operated the property as a farm for about 12 years and in the 1970's they sold off
eight lots of 10 acres each and kept 20 acres and the stone farmhouse.

76      Before the GMF she noticed odours from cattle and horses on other farms and also
odours from the hog farm but said they were not objectionable.

Effect

77      She said that in her 41 years on the property she has never smelled anything so dreadful,
objectionable and repugnant as the odour from the GMF.

78      She described the odour as varying and described it as odour, rotten eggs, putrid, stink,
rank, and nauseating. She said it did not smell like anything she had ever smelled before.

79          She said the odour occurred roughly every day or two and lasted from 15 minutes
to several days. There were some conflicts between her testimony at trial and on discovery
but I accept her explanation that this was because she did not review her diaries before her
examination. She kept a log on almost a daily basis since July 1995. I found her logs to be
more accurate than her independent recollection. They constitute past recollection recorded.

80      She said that the odour has caused her to curtail her gardening and said sometimes it
is unbearable outside. She has curtailed the use of her glassed-in porch. She says the odour
permeates her house. She has no air conditioning and has to close her windows. She walks
her dog less. She stopped hanging out her laundry. She dreads holding the annual outdoor
church service on her property because she receives many complaints about the odour. She
does not plan outdoor activities with her friends because she can't predict when the odour
will occur. Her guests sometimes complain of nausea.

81      She said there is occasionally a white haze or fog which she believes is from the GMF.
At one point she said it did not smell and later said that it has the smell closest to ammonia.

82      She said her eyes are constantly sore and running and she feels nauseated on occasion.
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83       Although there was some confusion in her diaries they are very detailed and I find
them to be reasonably accurate. I find that she fairly described her experiences. Her length
of residence and her former experience of living on a working farm make her evidence
compelling. Her length of residence and exposure to local weather conditions make her
observations, in conjunction with those of other plaintiffs and Dr. Rinker, compelling
evidence that the GMF produces white haze on occasion which travels to the plaintiffs'
properties.

84      Her evidence indicated that the odour has been much the same since the summer of 1995.

85      I generally accept her testimony.

Sally and Kenneth Giles

Background

86      In 1977 they purchased 99.8 acres and an old stone farmhouse on Heron Road. They
are about 4000 feet south of the GMF.

87      They carried out ranovations which more than doubled the size of the house. They
invested about $350,000 in improvements to the property before the arrival of GMF.

88      They originally intended to farm the property. They had horses and attempted to revive
the 60 acre orchard but gave up after three years. They now lease most of the land to a farmer
who grows soya beans and corn.

89      Mr. Giles works in Toronto in the daytime. Mrs. Giles is usually at home except when
she works at the Thunderbird Golf Club in golf season.

90      They both said that before the GMF they were not bothered by any odours including
those from neighbouring farms including the hog farm.

Effect

91      Mrs. Giles began keeping a log on almost a daily basis starting in January 1995. It is a
very detailed document and because of it I give great weight to her testimony.

92          She said she started noticing the odours from the GMF in October 1994. She said
initially they were extremely strong and lasted a long time. She said the odours have varied
in frequency, intensity and duration. As with all the testimony on the subject of frequency it
is difficult to summarize her evidence. Generally, she indicated the odours occurred several
times a week although there were days and even periods of a week or more when she noticed
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no odours. Sometimes the odours lasted all day and occasionally for several days. She
associated them with a north wind. In contrast, Mr. Giles thought they were worse when there
was no wind. She said she had smelled the odours as far away as Ashburn and the golf club.

93      Mr. Giles testified that he could not notice any change in the odours over the years.
Mrs. Giles' logs generally support that observation.

94      She described the odours as: decaying animals, cow manure, musty, rancid, nauseating,
sulphur smell, sickening, rotten shrimp or fish, putrid, rotten manure, overpowering, really
obnoxious, sickeningly sweet, very offensive.

95          Mr. Giles grew up on a mixed farm where they kept livestock. He testified that he
was familiar with farm smells. He said he does not find chicken or hog manure objectionable
and has spread manure on fields on the family farm. More recently he has kept horses. He
described the GMF odours as being nauseating and like rotten flesh. He said he has only
smelled something as bad two or three times in his life.

96      Mrs. Giles had observed a haze which she associated with the GMF on two occasions.
She had taken pictures of it. She said it had an ammonia odour. Mr. Giles said he had seen
the haze many times and also said it had an ammonia smell. He said he traced it to the GMF.

97      They described no health effects other than temporary nausea and temporary difficulty
breathing and stress.

98          They said that the odours permeated their house, vehicles and clothes and people
had made remarks to Mr. Giles at work about the odour carried in his clothes. They had
to install air conditioning. Mrs. Giles likes to garden and finds this difficult and sometimes
sickening because of the odours. Because of the odours they stopped going for daily walks
along Heron Road.

99      They stopped entertaining outside in the summer. They did not put in their planned
patio. They stopped hosting parties for the sports teams that Mr. Giles sponsors. He stopped
spending as much time outdoors playing sports with their sons. He stopped entertaining
business clients. Their friends who were interested in astronomy stopped coming to look at
the stars.

100      Mr. Giles said they felt like their lives were restricted to being indoors since the GMF
came.

101      There was an incident when Mr. Giles made some heated remarks to Mr. Snobelen.
He also contradicted some of his evidence on discovery where he said the haze had no
smell. I find he tended to exaggerate especially about the frequency of the haze. I accept
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his testimony about the comparison of the GMF odours to other farm odours. Where his
testimony conflicts with that of Mrs. Giles I accept hers. I generally accept her testimony.

1094581 Ontario Limited

Background

102          This corporation purchased a number of lots in a subdivision from Mr. and Ms.
Frankovich. They own the shares of the corporation.

103      The lots are located about 2600 feet northwest of the GMF off Townline Road. The
couple purchased the land in 1987, had a plan of subdivision registered in 1990 and sold
the land to the corporation in December 1994 which was after GMF arrived. The plan of
subdivision was not approved by the Town of Whitby but was approved after an appeal to
the Ontario Municipal Board.

Effect

104      The lots had been for sale before and after the transfer to the corporation but none
sold. One offer was received in 1998 but was rejected as too low. Mr. Frankovich is not a
professional developer but said he knew there was a downturn in the market in the period
1990-95. He was not in a position to say why the lots had not sold.

105      Mr. Frankovich lives in Whitby. He visited the lands only about five or six times a
year. He had noticed an unusual smell once when he was driving in the area but has never
noticed an odour while at the subdivision.

106      I generally accept his testimony but it did not establish the reason why the lots have not
been selling. That, of course, is a matter relating to damages and on that issue the evidence
is not closed.

Gordon and Karen Donnison

Background

107      They purchased 9.88 acres in 1987, built a house and moved to the property in June
1988. They are about 5200 feet south of the GMF on Myrtle Road.

108      Mr. Donnison worked as a firefighter until he retired about 6 months before trial.
Mrs. Donnison has always worked as a dietician except for three months when she was home
recuperating from an accident.
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109      Their property is across the road from the Thunderbird Golf Club and adjacent to
farms and a dog kennel. Before the GMF Mr. Donnison said the air was fresh which was one
of the reasons they moved there. He said on about three occasions he had noticed a strong
smell from the pig farm but it lasted less than a day.

Effect

110      He first noticed the GMF odour in January 1995. He identified it because he had
previously smelled the GMF operation on Brock Road where his son had worked for a time.

111      They described the smell from the GMF on Heron Road as gross, rancid, ammonia,
smelly feet and dead animals, sulphur, decaying animals. The degree of odour varied. Mr.
Donnison said he had only once in his life smelled anything like it and she said the odour was
ten times worse than anything she had smelled before.

112      They said it was sometimes associated with a north wind but sometimes came when
there was no wind. They said the odours lasted as little as thirty minutes and as long as a
day. They both kept some notes on calendars but these were not regularly kept, were not
in consistent terminology and were sometimes based on hearsay. There were a great many
more notations in some years than others. They were both away from home during the day
on workdays. I find their logs were not very reliable. Based on their testimony and logs it is
difficult to summarize the frequency of odours they experienced but I find it was generally
about a few times a month from November to March and about one to three times a week
from April to October.

113           In terms of physical effects they said the odours sometimes made them feel like
puking, took their breath away, caused itchy and stinging eyes and running eyes and noses.
Mr. Donnison also said he got headaches and periodically wore a face mask when he worked
outside.

114      Because they were away at work in the daytime, the odours mainly bothered them
at night and on week-ends and on holidays. Mr. Donnison is now at home in the daytime
since he retired. They have no air-conditioning and were often hot because they had to keep
their windows closed. When the windows were open they were occasionally awakened at
night. They occasionally had to put their hands over their faces and run from their vehicles to
the house. Mr. Donnison likes to garden and build projects outside and occasionally had to
interrupt this activity or do it while wearing a mask. Mrs. Donnison said the odour interfered
with doing barbecuing and that they couldn't entertain outside because they did not know
when the odours would occur. Their children and grandchildren sometimes came in from play
complaining of the odour. I note, however, that despite the odours Mr. Donnison personally
installed an outdoor pool in the fall of 1998.
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115      Mr. Donnison had observed a white haze on two occasions. He had also seen it when
he drove by the GMF.

116      I generally accept their testimony.

Leslie and Donald Walker

Background

117          They bought their 10 acre property and house in June 1985. It is about 2700 feet
south on Heron Road.

118      The both work as court reporters but do some of their work at home.

Effect

119      Before the GMF they noticed no unpleasant odour except once or twice a year there
was a strong smell from the hog farm which lasted a day. He said some years it lasted four
to five days.

120      They kept few notes of their observations.

121      She first noticed the odour in December 1994. They described the odours as pungent,
acid tone, like an outhouse, ammonia, sour, putrid, rotten vegetables. The intensity varied.

122      The frequency also varied. Because of their being away at work and of having their
windows closed in winter, it appears they noticed the odours each couple of weeks in winter
and several times a week in summer. When Mrs. Walker was home toilet training a puppy
one summer she said she noticed some odour each day.

123          The odours interfered with their gardening, and occasionally made them come in
from their deck. They occasionally had to cancel a barbecue and on one occasion cancel
their child's party. They have no air-conditioning and when they had to close their windows
in summer their house became very hot. One day it reached 37 degrees. The odour would
awaken them at night. The heat in the house interfered with their sleep and led to fatigue.
Sometimes they had to go elsewhere to do their homework. Sometimes the odours permeated
their house. Sometimes they would go for a drive to get away from the smell. They were
frustrated because they could not predict when the odours would occur and would have to
adjust their timetables to the odours.

124      Mrs. Walker experienced headaches, and burning eyes. He experienced irritation in
his nose.
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125      They had seen a haze a number of times. Mrs. Walker saw it come directly from GMF
and envelop the Gardner property.

126      I generally accept their testimony.

Ronald Chapman

Background

127      He lives alone on his 10 acre property which is about 3000 feet south on Heron Road.
He purchased the property in about 1990.

128      He drives a truck in the sand and gravel business and is away from home from about
3:30 am to 5 or 6 p.m. during the week.

129      Before the GMF the only unpleasant odour he noticed was when the pig farm put
manure on the fields. This lasted a day or two. He said he had been around farms all his life
and could distinguish different types of manure.

Effect

130      He described the odours as sickening, ammonia and like a mixture of urine, rotten
hay and horse manure.

131      He kept very few notes. He said sometimes there was no odour for 3 or 4 days.

132      He said that because of the odours he did not sit outside much in summer, and restricted
the use of his pool. It sometimes wakes him at night. He said his dogs bring the odour into
the house. It bothers him when he cuts the grass.

133      He said that because of the odours sometimes he can't get his breath, he has to breathe
through his mouth and his nose runs.

134      He said he had seen the haze from the GMF.

135      I generally accept his testimony.

Bernice and Jean Gardner

Background
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136      Bernice Gardner and her husband purchased their 100 acre farm in 1940. It is about
1300 ft south on Heron Road and across the road. The GMF is within view. She is retired
and it was apparent that time is taking its toll on her memory and concentration.

137      She and her family operated the farm for many years. They kept chickens, pigs, goats,
horses and cattle. Her husband died in 1993.

138      Before the GMF she did not have any problems with odours except for a day or two
a year when the farmers cleaned out their barns or occasionally when the pig farm cleaned
out its tanks.

139      Jean Gardner is Bernice's daughter. She was born on the farm and has lived there
for all of her 46 years. She has not worked since 1994 and so is home with her mother most
of the time.

140      She said that before the GMF there were no odour problems. She said there were just
odours from livestock manure and about two or three times a year odours from the pig farm.
She had never complained about the operations of the industrial firms who had occupied the
GMF site previously because they did not stink.

Effect

141      Bernice Gardner kept few notes and they did not appear to be too reliable.

142      She had worked on her farm and in her barn when they had livestock. She said the
GMF odours were quite different from barn smells. She was asked how the GMF odours
compared to the odours from the hog farm and said they were pretty hard to describe; they
were both bad and both plain stinked.

143      Bernice Gardner said there were periods when there was no odour but that the odours
generally came from the GMF about one to seven days a week. She associated them with
a northwest wind.

144      She described the odours as being like ammonia or rotten meat and as bad, terrible
and unbearable stenches.

145      Jean Gardner had previously worked in a factory with a variety of paints, solvents and
other chemicals. She compared the odours from GMF to those chemicals. She said the GMF
odours were worse than the pig farm odours. She described the GMF odours as putrid, raw
sewage, foul, ammonia, rotten cabbage, like a house full of javex, obnoxious and horrific.
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146      Bernice Gardner said the odours permeated her glassed sunporch, woke her up and
caused her to curtail her walks.

147           Jean Gardner kept extensive logs but she changed her format and terminology
from time to time. Sometimes she stopped making notes. Often she was only recording more
intense odours and so the notes do not record all the occasions when there were odours.
On the basis of her testimony and her logs I am satisfied that there have been periods when
they have been exposed to offensive odours for many days at a time. While the frequency
has varied significantly I find that they have been exposed to odours about half the days in
each month.

148      Jean Gardner said that because of the odours she no longer liked to sit outside, she had
to interrupt her gardening, she had stopped walking her dog, and had to keep the windows
closed. She said that on several occasions they had to cancel or cut short campfire parties,
corn roasts and a family reunion. She said her relatives used to come to camp on the farm
for their holidays but had not done so since 1995. She said she felt like a prisoner in her own
home. She said the odours permeated her house. The odours are unpredictable.

149      Before the arrival of GMF she had various allergies and was on a disability pension
because of sensitivity to various industrial odours. She was allergic to the scent of perfume.
Before the arrival of GMF she was being treated for depression.

150      She said because of the GMF odours she felt her depression and allergies had become
worse. She said the GMF odours made her feel nauseated, burned her eyes, gave her a sore
nose, gave her headaches, and a sore throat. She said she had trouble sleeping. She has a
window air-conditioner in her bedroom but can't turn it on when there are odours.

151      Bernice Gardner said she had seen haze from the GMF.

152      Jean Gardner said she had seen and made notes of the haze on numerous occasions
and twice taken photographs which are exhibits. She had observed it come from the GMF.
On one occasion she said she saw the cloud start from the area of the compost heap and move
slowly and then pick up speed and veer off in different directions and eventually dissipate. She
described it as thick and white and said it occasionally obstructed her view and on occasion
enveloped her house. She said she had no difficulty differentiating it from natural fog or mist
and had never seen it before the GMF arrived. She also said it smelled like ammonia. She
called it the ammonia cloud.

153      There was testimony about an incident involving Bernice and Jean Gardner and Mr.
Clay Taylor. I find that evidence does not significantly weaken the credibility of Bernice and
Jean Gardner whose testimony I generally accept.
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154      I find that Jean Gardner tended to exaggerate the intensity of the odour and that she
did so because she was becoming increasingly frustrated by its effect on her life. I find that
the odours have substantially affected the lives of mother and daughter and that they are the
most affected of all the plaintiffs.

155      I also find that Jean Gardner is unusually sensitive to odours. There is no medical
evidence about the effect of the odours on her depression or allergies but I accept her
testimony that the odours have substantially increased her feeling of unwellness from both.
I accept her testimony about the haze.

Patricia and Craig Pyke

Background

156      They purchased their property in 1988. It is about 2000 feet immediately south of the
GMF. Mrs. Pyke is a homemaker and Mr. Pyke is away during the daytime at work.

157      They sold their property and moved away in September 1997 because of the odours.

158      Before the GMF she said the only odour was that from the pig farm which occurred
two or three times a year. He said on discovery that this odour occurred about monthly but
this conflicts with all the other testimony of the various witnesses on the subject and I find
that they noted the pig farm odour only about two or three times a year.

Effect

159      They first noticed the odours in about October 1994.

160           They described them as a terrible stench, sickening cheesy smell, nauseating, an
outhouse, having one's face buried in feces, very pungent, very objectionable, worse than the
pig farm, ammonia, unbelievably terrible. They varied in frequency, duration and intensity.
Mrs. Pyke said they varied from tolerable to absolutely obnoxious.

161      Mrs. Pyke kept exceptionally good logs beginning in November 1994. Her format and
terminology varied, there were gaps and as time passed her descriptions became exaggerated;
however, I find her logs are generally very reliable.

162      There were days and sometimes whole weeks when there were no odours. Sometimes
the odours came and went more than once in a day. Interestingly, she frequently noted that
there were occasions when she detected the odour at some places on her property and not at
others or that it was noticeable on a neighbour's property but not on hers. Her logs show a
long span of very high frequency in the period from December 1994 to June 1995 when Mr.
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Snobelen said he thought the neighbours' complaints were justified. There was no pattern to
the occasions of odour. However, a common sequence was for a period of days of little or no
odour followed by several days of intense odour. Sometimes there would be a week or two
without odour. Sometimes the odour would last for four to seven days or more. It is difficult
to summarize but generally I find on the basis of her testimony and logs that there were
offensive odours on average more often than one day in three over the period to September
1997 when Mrs. Pyke stopped keeping logs. They were the second most affected after the
Gardners.

163      Interestingly, Mr. Pyke said he visited the GMF on three occasions and on no visit
did he notice any odour.

164      The odours had a dramatic impact on their lives. They were both very enamoured
of their rural property. They were used to walking up the road four times a week and had
to curtail this although they did not stop. They had to curtail their gardening and work
outside, keep their windows closed more often, were awakened at night and kept awake.
They restricted the times they sat outside or ate outside. The smell permeated their clothes.
On bad days the smell permeated their house and some days they could not go outside at
all. They were embarrassed when visiting tradesmen and guests complained; it spoiled their
parties - sometimes their guests ran from the house to their cars. It caused them to stay inside
during holidays and vacations. They cancelled their annual hockey game. She said they felt
like prisoners in their home.

165          The following selection of quotations from her log conveys her perception of the
impact of the odours. She refers to GMF as "Mac".

July 22, 1995 - S. drift all day & night. First time I can remember when it did not smell
all night & we had our windows open.

September 14, 1995 - Terrible smell 7:30 am. Smell not terrible far too nice a word. Same
smell if you were held upside down 1'' away from excrement in an outhouse used by 400
people. Could not stay outside to garden for more than 1 minute. 8:27 am have sore
throat now as smell permeates house. The smell at midday was pig farm as they were
spreading. We have learned to tell the difference between mushroom & pig farm. Smell
early morn and late evening - Mac.

February 15, 1996 - calm a.m. to N. woke up with sore throat from smell - could smell
Mac in every room in house. Outside the smell was unbelievable 6:30 am. Mac still smells
8:27 am. I went to plan some landscaping but feel I can't as long as the stink continues.
Mac has truly taken the pleasure out of our property. Right now there is a gentle snowfall
outside with the sun breaking through, but because of the smell I will not go out to walk
in it. 4:30 p.m. Still smelled when I got home tonight. 9:30 p.m. still stunk.
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March 12, 1996 - calm 5:00 am. The absolute worst smell in the house yet. All rooms
smelled. ... 7:21 am took pictures of fog ... Could hardly breathe outside .... wind swung
around to S. in the p.m. Took more pictures outside. Had my usual sore throat. Smell
did not leave house until the afternoon. Calm to N drift. Had the Bridge group over in
the evening. They could not believe the smell when they left. It was vile. When we went
to bed the house was already smelling inside again. Craig and I feel embarrassed when
we have people over and our home smells so badly.

April 18, 1996 - Calm. Smelled Mac in the night. Thought of getting up & reading but
I could smell Mac in the family room. Had a sore throat when I woke up. Without
thinking, I thought of going out with the cat this morning (it is the first beautiful spring
day after 5 long months of winter) but when I went out I was hit by an incredible stench.
I realized then that it had smelled all night and morning.

April 19, 1996- Calm. South drift. No smell. I stood outside this morning, it was pouring
rain and I just drank in the smells of this beautiful spring morning. How precious smells
can be. The smells of the earth, the rain, was indescribably wonderful. How wrong it is
that Mac could just move in and take all this away from us.

July 1, 1996 - N drift. A spectacular Canada Day. Craig & I got our morning coffee &
chairs together & went out on the deck to enjoy the beautiful morning 8:42 am. We had
to turn around and come right back in & close all the windows because of the horrible
stench.

July 17, 1996 - N Wed Start of Craig's week off. Smell brutal in the am. Had painter to
house & he commented on smell.

July 19, 1996 - We are worried about tomorrow as we are having our family picnic and
30 people coming. Winds predicted to swing around from N tonight.

July 20, 1996 - Sat - Family Picnic - winds from N & smell brutal. 9:00 am terrible whiffs
all day. Guests all noticed. My sister could not believe that invasive stinking industries
like Mac were still able to exist in a residential area and offered to help us fight Mac
in any way she could. July 21, 1996 - Sunday - Craig still on holidays - the broccoli is
ready & he is sitting outside preparing it to be frozen in a horrible stink. It is definitely
affecting him & his holiday thus far has been very negatively punctuated by Mac's stink
- I think we will never get used to it - we will either win and Mac will compost off sight
or we will have to sell.

July 23, 1996 - Awakened by stink at 1:04 am & had to get up to shut window (calm).
It is a beautiful summer day - the last day of Craig's holiday. It has stunk most of the
afternoon (that terrible cheese smell) I have finally come inside as I cannot stand the
stink any longer on the deck. Both Craig & I are down and depressed. 9:01 p.m. going to
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bed early - it stinks outside - it's basically stunk all day. Will have to leave our windows
closed. It smelled 4 days out of 7 of Craig's holidays working around the house.

August 29, 1996 - Stench woke me up last night at 3:36 am. I was stupid enough to leave
my window open as it was a full moon & and a beautiful night and I wanted to hear
the crickets. I had to cover my nose with my sheet until the stink left the room ( I was
in the spare room) It stunk this morning when Craig left. Still smelled 8:20 am. Mom
and Ethel are coming for tea so I'm just hoping. 9:16 am waiting to go out to garden but
the stink is totally nauseating. 9:56 am still stinks but I have to go outside. It smelled all
day. Mon and Ethel came for tea & we endured it as long as we could.

August 31, 1996 - Got home from wonderful evening at Paxton's with moon rising over
the pond - Beautiful night. Stink unbelievable here.

166      The odours gave them sore throats and affected their breathing. Mrs. Pyke occasionally
"had a good cry" and they both became depressed about the impact on their enjoyment of
their home. Eventually they decided they could not tolerate the odours any more and sold
their property in March 1997 and moved in September.

167      They had both seen haze on several occasions. She recorded it in her logs. They took
photographs which are exhibits.

168      I generally accept their testimony.

Gary and Erlyne Young

Background

169       They purchased their 10 acres in 1973 and built their house. They are about 3300
feet south on Heron Road. He works away from the home and she works outside the home
about two to four days a week.

170      Before GMF the odour they noticed was that from the pig farm which came a couple
of times a year.

Effect

171      They first noticed the odours in the fall of 1994. They said they varied in intensity,
frequency and duration. Sometimes there were none. They described them as sometimes mild
like manure. When they were strong they were rancid, nauseating, pungent, ammonia. The
odours were worse than those from the hog farm which never wakened them. Mr. Young
said he had only smelled one other smell in his life which was as bad as GMF and that was
when he visited the stockyards and smelled the container where they stored blood.
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172           The odours caused them to keep their windows closed and they had to install
air-conditioning. The odours wakened them and kept them awake. Mr. Young started to
take sleeping pills. They interfered with their barbecues, gardening, and entertaining. They
cancelled his annual staff picnic and she stopped hanging her laundry outside. At times they
found it difficult to breathe and had to hold their breath and run to their car. They bought
a mobile home to get away. Their dog brought the smell inside.

173      Mrs. Young said the odours burned her mouth, nose and eyes. He said the haze made
it particularly hard to breathe.

174      He had seen haze on several occasions and took pictures which are exhibits. Once
the haze was so pungent he called the fire department. He said he was able to distinguish the
haze from natural fog.

175      Mr. Young kept occasional logs. They contained virtually no detail and did not always
specify where the odour was observed. Generally, the logs were not reliable. While it is clear
that the odours can appear in one place but not another at the same time, I find that his
recordings exaggerated the frequency of significant odours.

176           I find that when they were home they experienced odours with about the same
frequency and intensity as Mrs. Davis.

177      I generally accept their testimony.

Issues

1. Does the phase one composting on the mushroom farm produce offensive odours?

178      I find that there is no doubt that the composting process produces offensive odours.
In addition to the testimony of the plaintiffs I rely heavily on the opinions of Dr. Rinker, an
expert called by the defendants. He is now on the staff of the University of Guelph and was
formerly an employee of the Ministry of Agriculture and Food. He visits every mushroom
farm in Ontario. He was one of the most qualified academic and field experts called at trial.

179      He adopted as his opinions the following passages from his writings:

Phase 1 compost preparation procedure and/or site is becoming a significant issue
world-wide. Traditional compost preparation may generate odors that are offensive.
This fact has prompted some countries and municipalities to legislate emission levels.
Consequently, a new system of compost preparation is developing rapidly. Since the new
procedure is not fully tested or adopted at the farm level, mushroom farms have had to
relocate their composting areas up to 160 km from the production site. Thus, anyone
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considering constructing or purchasing a mushroom farm must be especially cautious in
choosing the site for compost preparation. Rinker, Commercial Mushroom Production,
publication 350, Queen's Printer for Ontario, 1993 at p.8

Composting odours continue to present a problem for mushroom growers, especially
those who compost in locations which are in proximity to areas zoned for residential
purposes. Duns, Ripley, Kingsmill and Rinker, The Analysis of Mushroom Composting
Odours, Mushroom World, June 1997, at p.58.

Offensive odours produced during Phase 1 composting continue to pose a problem
for many mushroom growers. While remedial measures have been proposed for the
reduction of composting odours, the lack of a universal solution to the problem remains
a challenge to the industry. Duns, Ripley, and Rinker, Off-site Detection of Odorous
Compounds Produced by Phase 1 Composting, Mushroom World, vol. 9, Issue 4, 1998
at p. 13

180      I accept his opinions on this issue except that I should add that the evidence of all the
witnesses in this trial shows that there is no "new system" in view which will solve the problem.
The evidence establishes that GMF uses the most modern and customary procedure and still
produces offensive odours on a regular basis.

181      I also accept Dr. Rinker's opinions as to the cause and nature of the offensive odours.
Again, for accuracy, I shall quote some of his writings in summarizing his opinions. He
explained that the "normal" odour is referred to as "sweet" in the industry and is not offensive.
However, at various times the odour is offensive and this is because the composting process
produces chemical compounds which are odorous. Sulphide compounds produce the most
offensive odours. The various odorous compounds produce odours which he described as
rotten eggs, foul, more rancid, vinegar, fishy.

Importantly, odours may be created by more than one compound, and this fact may be
further complicated by the existence of synergistic effects between various compounds
in a mixture, such that several moderately offensive smelling compounds in combination
may form an excessively foul odour, or increase the overall perceived odour intensity.
The Analysis of Mushroom Composting Odours, op. cit., at p.60.

182      He described his personal observations at GMF on visits between 1994 and 1998. He
said on various visits he smelled odours which he described variously as a sulphur smell, an
unpleasant odour from the poultry litter, stable odours, a strong smell of ammonia, a sulphur
compound smell like a sewage treatment plant.

183      These observations bear a striking similarity to the observations of the plaintiffs and
contradict the testimony of Mr. Snobelen and Mr. Clay Taylor that they did not smell such
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odours at the site. I find that the phenomenon of not smelling the odour after long exposure
does not explain this discrepancy. I note, for example, that Mr. Taylor also testified that at
least on one occasion he did smell something which shows he had not lost his capacity to
smell.

184      Dr. Rinker also explained that the levels of odorous compounds produced varied with
the stage of the phase 1 composting process and in particular were high when the material
was turned. This turning occurs every couple of days and because there are always several
ricks of material each in a different stage of the process, it is clear that the high level of
production could occur more frequently than every couple of days. As his paper put it,
"Odorous compounds are produced throughout the course of a Phase 1 composting cycle."
Duns, Ripley, and Rinker, Monitoring the production of odorous compounds during Phase 1
mushroom composting, Mushroom World, March 1998, p.60.

185      Dr. Rinker testified that some odours are detectable at a distance from the composting
site. His opinions were based on his own experience and from the study he conducted during
which periodic samples were taken from the Pyke property in October and November 1997.
Over a nine week period samples were taken by instruments and a human observed the odours
detectable by the human nose. The samples were taken on the same two days each week.
The human observed offensive odours on 11 of the 34 occasions she took the samples. In the
context of this trial, the weight of the opinions of Dr. Rinker is enhanced by the fact that
the human observer who made the observations of the offensive odours was the wife of Mr.
Brent Taylor who on occasion worked in the composting operation. Significantly, Mr. Taylor
testified that he never smelled any offensive odours at the Pyke property where he now lives.

186      The testimony of all the witnesses and the opinion of Dr. Rinker show that the human
nose is a very sensitive and a very subjective instrument.

The key factor in the analysis of odours is the capture and detection of trace
concentrations of volatile compounds. Due to this factor, odour problems can present
complex challenges. Odour analysis and odour controls are a function of both the
extreme sensitivity of the human sense of smell, and of the subjectivity of odour
perception. The human nose is the ultimate instrument for odour detection, with a
sensitivity capable of detecting one part of an odorous substance in hundreds of millions
of parts of air. Some chemicals with characteristically offensive odours have odour
thresholds in the sub parts-per-billion (ppb) range, which makes chemical analysis
extremely difficult in that such low levels are often below the detection limit of
conventional analytical instrumentation. ... The establishment of effective odour control
measures is complicated by the fact that there is an absence of a direct relationship
between the concentration and perceived intensity of odours for humans. Rather,
human response to odour is known to be a non-linear effect, with the response or
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perceived intensity related to the concentration of the odour by some fractional power
of the concentration. This implies that a considerable reduction in concentration of the
odour-producing chemical(s) may be required in order to provide a recognizable change
in perceived odour intensity. The Analysis of Mushroom Composting Odours, op. cit., at
p.59 - 60.

187      I also accept Dr. Rinker's opinion that a person can experience a loss or diminution
of the ability to detect an offensive odour after a long period of exposure. This conclusion is
also supported by the combination of the testimony of many witnesses.

188         I accept Dr. Rinker's opinion that the extent to which the odours are transmitted
off-site can be affected by numerous factors in addition to the activity and stage of the
composting process:

The transport properties of compounds in air are determined by a combination of
parameters, including atmospheric and meteorological factors, such as wind velocity
and direction, air temperature and moisture content. In addition, the physical
characteristics of the location of both the source of odours and of the surroundings
to which the odours may drift, as well as the transport distance between sites, the
rate of production and dispersion of compounds in air, and the chemical and physical
properties of the particular compounds in question, may also play a role in the transport
of odours. Off-site Detection of Odorous Compounds Produced by Phase 1 Composting,
op. cit., at p. 18.

189          The evidence does not establish the extent to which the odours are carried in the
vapour given off the ricks. Dr. Beyer mentioned that it is his practice to walk in the water
vapour beside the ricks to see if he can detect anerobic odours. He said it was possible that the
vapour could carry odours including ammonia but he was of the opinion that the ammonia
would dissipate before it left the site. Dr. Rinker agreed.

190          Despite the testimony of Mr. Snobelen and Mr. Clay Taylor directed at showing
that fog or vapour did not travel from the ricks to the plaintiffs' properties, Dr. Rinker's
testimony gave some support to the plaintiffs' observations. He said that when he attended
GMF in December 1994 he observed steam coming off the ricks, rising vertically for several
hundred feet in the air and then going south. He and Dr. Beyer said this vapour was normal
to the production process. Dr. Rinker also gave the opinion that it would be unsafe to put
the composting process in a building because it would produce fog and could be dangerous
because it would be difficult to see.

191      The overwhelming weight of the testimony of all the witnesses also establishes that
the composting equipment and practices used by the defendants since the summer of 1995
inevitably produce periodic offensive odours.
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2. How can the conflicting evidence about odours be reconciled?

192      The gist of the testimony of Mr. Snobelen, Mr. Clay Taylor, Mr. Brent Taylor and
Mr. Van Dusen was that there were seldom any offensive odours in the immediate area of
the composting operation and virtually never any off site.

193      I found the testimony of Mr. Snobelen and Mr. Clay Taylor confusing. Although they
gave testimony along these lines they also said they thought the neighbours had legitimate
complaints in 1994 and early 1995. That would make no sense unless there were offensive
odours off-site at that time. Their testimony also conflicted with that of every plaintiff. I
conclude that in their effort to minimize the plaintiffs' complaints they deliberately gave the
court an inaccurate impression of the odours produced by composting.

194           The denial of GMF employees that composting was odorous at all was directly
contradicted by their expert, Dr. Rinker.

195           In view of the testimony of Dr. Rinker it is not surprising that the degree of
offensiveness observed by the plaintiffs may not have changed when the defendants changed
their practices in 1995, or that the plaintiffs would make different observations from each
other and the defendants on the same occasions in the same place or in different places. There
might be no or little odour at the rick but be an offensive odour off-site. There might be an
offensive odour on the property of one neighbour but not on the property of another at the
same time. The odour could dissipate off-site before the defendants attended to investigate.
The offensive odour detected at the same location off-site could come and go frequently and
unpredictably.

196      These factors were so evident that neither counsel thought it worthwhile to attempt
to chart or compare the observations of the plaintiffs on the same dates and for the same
reason I shall not do so.

197      I was troubled by the testimony of Mr. Van Dusen who was the only employee of GMF
who regularly made observations and kept logs of his observations of odours. His general
practice was to open his car window when going to and from the farm and to make a note of
whether or not he smelled odours. He kept these logs from 1995 to 1999.

198      His testimony and logs created a much different impression than the evidence of the
plaintiffs. On most days he noted no odour at all. When he did it was only a slight odour
and was often only noted at the farm gate or lane. He said that on only a couple of occasions
over those years did he ever notice an odour which was sharp or pungent.
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199      I find that his evidence and logs are unreliable indicators of the off-site odours for
several reasons. He only made his observations from the car. He was not in the same position
long enough to determine if an odour was present at a particular location during a day except
at the very moment he drove by. He could have been in a pocket. He claims he only noticed
what I would categorize as an offensive odour on a couple of occasions over 4 years; this
directly contradicts the testimony of the many plaintiffs, the evidence of Dr. Rinker that
offensive odour problems are commonplace off-site at farms everywhere and also conflicts
with the research data of Dr. Rinker collected at this very farm. I conclude that the evidence
of Mr. Van Dusen does not materially diminish the reliability of the plaintiffs' evidence.

200      Although some of the plaintiffs' exaggerated the degree and frequency of offensive
odours, I generally found them to be credible witnesses. I was impressed by the detailed notes
that many of them kept and that they were made without any significant collaboration. I was
impressed with the similarity of their experiences. I was impressed that they described the
odours from other farm operations such as the adjacent pig farm as being acceptable. It is
significant that some of the plaintiffs have had long experience living on working farms and
yet find the odours from GMF to be intolerable..

3. Do the odours constitute a nuisance?

The law of nuisance

201      I propose to analyze the claim in nuisance in accordance with the law of nuisance as

summarized in Linden, Canadian Tort Law, 6 th  ed., Butterworths, 1997 in Chapter 15.

202      The material claim of the plaintiffs is about odours. There is no doubt that odours
can be the subject of a claim in nuisance.

203          The fundamental issue in a nuisance claim is whether, taking into account all the
circumstances, there has been an unreasonable interference with the use and enjoyment of
the plaintiffs' land.

204           In this case the plaintiffs rely on the alleged injury to their health, comfort and
convenience, and the alleged depreciation of the resale value of their lands.

205           To establish nuisance, the plaintiffs must show substantial interference which
would not be tolerated by the ordinary occupier in their location. The test is objective. The
interference must be repeated or continuous.

206      In considering the interference, the court must consider the type of interference, the
severity, the duration, the character of the neighbourhood and the sensitivity of the plaintiffs'
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use of their lands. With respect to the severity of the interference, it is not actionable if it
is a substantial interference only because of the plaintiff's special sensibilities. With respect
to the character of the neighbourhood, the court should consider the zoning, whether the
defendant's conduct changed the character of the neighbourhood and the reactions of other
persons in the neighbourhood.

207         The court must balance theses considerations against the value of the defendant's
enterprise to the public and the defendant's attitude toward its neighbour. The court must
consider whether the defendant is using the property reasonably having regard to the fact
that the defendant has neighbours. The court should consider whether the defendant took
all reasonable precautions.

208      The defence raised some arguments to the effect that the agricultural zoning barred
a claim in nuisance. This is not so. A person's conduct can comply with zoning requirements
but still produce a nuisance.

Findings as to whether the odours constitute a nuisance

209      I have no hesitation in finding that the operation of GMF has constituted a nuisance
at common law from the commencement of its operations. I shall briefly explain my findings
in the context of the law as I have summarized it above.

210      The operation of GMF has produced offensive odours and a haze and there is some
evidence that it produces noise. While annoying, the haze is not sufficient to constitute a
nuisance because it is infrequent. The evidence does not establish that the noise is a nuisance.
However, the odours, some of which are associated with the haze, have affected the physical
well-being of the plaintiffs to a significant degree and very substantially disrupted their use
of their lands.

211      The number of the plaintiffs, their testimony and their varied backgrounds satisfy
me that the interference would not be tolerated in their location by the ordinary occupier
whether that person be only a resident or also a farmer. Other than the defendants, every
owner called as a witness has found the interference intolerable. The only witness from the
area who was not a party was the golf director of the Thunderbird Golf Club who took the
same view as the plaintiffs. The interference has been repeated frequently.

212      The neighbourhood is rural. The zoning is agricultural but the majority of the owners to
the southwest of GMF use their lands for primarily residential purposes. In the surrounding
area there is also mixed farming, a hog farm, a dog kennel, a stable and a golf course. The
severity of the interference is not the result of the plaintiffs' special sensibilities although
one of the plaintiffs has special sensibilities which have magnified the impact on her. The
operation of GMF has dramatically changed the nature of the neighbourhood. While the
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mushroom farm is classified by statute as an agricultural operation the odours and haze it
produces are completely unheard of and intolerable to the owners in the area which was
the subject of the evidence. The plaintiffs have resided in the area for up to 58 years and
the interference caused by GMF is unprecedented. Three of the plaintiffs have resided on
working farms in the area for decades. The reasonableness of the plaintiffs' complaints is
enhanced by the fact that they have tolerated the usual farm odours from mixed farms and
a hog farm.

213          The defendants' operation produces a food product and an agricultural producer
of food is a valued enterprise. However, it is not the growing of mushrooms which is the
nuisance but only the composting of material used to grow the mushrooms. The defendants
have made efforts at significant expense to reduce the nuisance caused by their operation
but have deliberately tried to belittle the neighbours' complaints and have falsely denied
under oath that their operation produces a nuisance. I accept the evidence of the defendants'
experts that they now take all the reasonable precautions possible in the current state of the
art of mushroom composting. However, the use of the defendants' land for composting is
unreasonable having regard to the fact that they have neighbours.

214          Considering all these factors, I find that the defendants' operation has caused an
unreasonable interference with the use and enjoyment of the plaintiffs' lands by producing
offensive odours. The odours constitute a nuisance at common law.

4. Are the plaintiffs' claims in nuisance barred by the "right to farm" legislation?

A. What protection do the statues provide to farmers from civil actions based on the common
law of nuisance?

215      In the course of the trial numerous references were made to two statutes which are
at the centre of this controversy: the Farm Practices Protection Act, R.S.O. 1990, c. F.6 and
its successor, the Farming and Food Production Protection Act, S.O. 1998, c.1. There are no
court decisions interpreting or applying either of them. Counsel pointed out a number of
ambiguities and confusing provisions of these Act and gave them conflicting interpretations.

216          Each statute established a Board to deal with various issues including complaints
against farmers and each provided farmers with some protection against law suits
complaining of odours.

217      Neither statute gave the Boards exclusive jurisdiction concerning odour complaints.
The issues in dispute here were never taken to the Boards.
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218          For the purpose of considering the issues in this case I shall first set out some of
the provisions of the two statutes which are relevant and state my conclusions as to their
meaning. I shall then consider the other issues raised concerning the two statutes.

(i) analysis of the Farm Practices Protection Act

219      I find that it applies to the operator of a mushroom farm including the composting
operations. The definitions sections state that the Act applies to a person who carries on an
agricultural operation which is defined to include the production of mushrooms. [s.1(d)]. An
agricultural operation is also defined to include "the storage, disposal or use of organic wastes
for farm purposes". [s.1(i)] In addition to the definitions and the expert evidence, I note that
composting has been held by the courts of British Columbia to be a part of the operation
of a mushroom farm in the context of similar farm protection legislation: T & T Mushroom
Farm Ltd. v. Langley (Township), [1997] B.C.J. No. 1520 (B.C. C.A.); leave refused [1997]
S.C.C.A. No. 426 (S.C.C.).

220      The statute gives the operator some protection from law suits complaining of odours.
Section 2 states:

2(1) A person who carries on an agricultural operation and who, in respect of that
agricultural operation, does not violate,

(a) any land use control law;

(b) the Environmental Protection Act

(c) the Pesticides Act;

(d) the Health Protection and Promotion Act; or

(e) the Ontario Water Resources Act,

is not liable in nuisance to any person for any odour, noise, or dust resulting from the
agricultural operation as a result of a normal farm practice and shall not be prevented by
injunction or other order of a court from carrying on the agricultural operation because
it causes or creates an odour, a noise or dust.

(2) Subsection (1) does not apply to an owner or operator of an agricultural operation
that fails to obey an order of the Board made under clause 5(3)(b).

221           The statute provides no protection to the operator from prosecution under the
Environmental Protection Act.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997413932&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997423777&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997423777&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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222      In the context of this case the scope of the protection from law suits complaining of
odour under the common law of nuisance is this: a court cannot award damages against the
operator of a mushroom farm if all these factors exist:

a. The operator is not violating the Environmental Protection Act.

b. The odour results from the operation.

c. The odour is the result of a normal farm practice.

d. The operator has not failed to obey an order of the Board.

223      The court cannot grant an injunction against the operator unless one or more of those
factors do not exist. Even if one or more of those factors does not exist s. 6 provides that a
court cannot grant an injunction if the matter is before the Board unless there is a proceeding
pending under one of the listed statutes.

(ii) analysis of the Farming And Food Production Protection Act, 1998

224      This statute replaced the Farm Practices Protection Act. It also specifically applies to
an operator of a mushroom farm including the composting operations. [s.1(1), (2)]

225      It also gives the operator some protection from law suits complaining of odours but on
different conditions. Section 1(1) defines 'disturbance' as including odour. Section 2 states:

2(1) A farmer is not liable in nuisance to any person for a disturbance resulting from an
agricultural operation carried on as a normal farm practice.

(2) No court shall issue an injunction or other order that prohibits a farmer from
carrying on the agricultural operation because it causes or creates a disturbance.

(3) Subsections (1) and (2) do not apply to preclude an injunction or order, in respect
of a nuisance or disturbance, against a farmer who has a charge pending related to that
nuisance or disturbance under the,

(a) Environmental Protection Act;

(b) Pesticides Act;

(c) Health Protection and Promotion Act; or

(d) Ontario Water Resources Act.



33

(4) Subsections (1) and (2) do not apply to preclude an injunction or order, in respect of
a nuisance or disturbance, against a farmer who is in contravention of an order of the
Board made under clause 5(4)(b) related to that nuisance or disturbance.

(5) This Act is subject to the Environmental Protection Act, the Pesticides Act and the
Ontario Water Resources Act.

226      As stated in subsection 2(5), the Act provides no protection from the Environmental
Protection Act. Mr. Stone who has been responsible for the administration of this statute and
its predecessor said it is his department's view that farmers are exempt from prosecution. In
my view that is clearly not what either statute says.

227          The protection from law suits for damages is different from the protection from
injunctions.

228      The statute initially states in subsection 2(1) that a court cannot give a remedy under
the common law of nuisance because of an odour if all these factors exist:

a. The odour results from the agricultural operation.

b. The operation is carried on as normal farm practice.

229      Subsection 2(2) omits any reference to a normal farm practice and consequently is
broader than subsection 2(1). Subsection 2(2) generally prohibits a court from granting an
injunction to stop a nuisance regardless of whether the operation is carried on as a normal
farm practice.

230      It is not clear what effect subsections 2(3),(4) and (5) have.

231      With respect to subsections (3) and (4) it appears to me that they were intended to
preserve the right of a complainant to seek relief when there is a pending prosecution under
one of the statutes listed or where the operator is acting in contravention of an order of the
Board.

232          Although subsection (3) refers to subsection (1) it appears to me that it does not
mean that a complainant could obtain a judgment for damages where there is a prosecution
pending under one of the listed statutes.. Because subsection (3) refers only to a pending
prosecution, it would not be reasonable interpret it as removing the protection from damages
simply because of an allegation of an offence which might never be proven. Also, the reference
to a pending prosecution must mean that it would not permit an injunction after a conviction
were registered.
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233      With respect to subsection (4), it appears to me that this provision means that while an
operator is absolutely protected from an injunction, and is generally protected from an award
of damages while operating as a normal farm practice, the operator will lose the protection
from both if the operator disobeys an order of the Board with respect to that nuisance.

234      Consequently, the current statute has significantly restricted the circumstances where
an injunction was available under the previous statute. The protection in the previous statute
did not distinguish between remedies but the current statute deals with each differently.
No injunction can now be issued solely on the ground that the defendant is not following
normal farm practice. A successful plaintiff in a nuisance action is now limited to a remedy
of damages. It also seems clear from the combination of subsections (2), (3) and (4) that even
if there is a conviction or if there is a judgment in a nuisance action, the court cannot issue an
injunction. The remedy of a permanent injunction is limited to situations where the operator
acts in contravention of an order of the Board.

235          Consequently, the most reasonable interpretation I can give this statute is this. A
court can award damages against an operator under the common law of nuisance in only two
situations: first, if the odour results from an operation which is not carried on as a normal
farm practice; second, if the operator has failed to obey an order of the Board with respect
to that nuisance.

236      Further, a court can only grant an injunction against an operator under the common
law of nuisance in two situations: first, if there is a prosecution pending alleging that nuisance
under one of the listed statutes; second, where the operator has failed to obey an order of the
Board with respect to that nuisance.

237      Although an injunction could be issued as a remedy in a nuisance law suit under the
previous statute, it cannot be issued under the Farming and Food Production Act, 1998. In
my view it would be inappropriate to issue an injunction now that the current statute has
removed the remedy because only the current statute applies to conduct occurring after it
came into force.

238           Subsection (5) is more problematic. The previous statute clearly stated that the
operator would not be immune to a law suit in nuisance if the nuisance also constituted
an offence under the Environmental Protection Act. The current statute uses ambiguous
language concerning the issue.

239      Counsel have drawn my attention to a number of principles of interpretation in support
of their competing positions. They referred to the following passage from Sullivan, Dreidger

On the Construction of Statutes, 3 rd  ed. Butterworths, 1994, at p. 131:



35

There is only one rule in modern interpretation, namely, courts are obliged to determine
the meaning of legislation in its total context, having regard to the purpose of legislation,
the consequences of proposed interpretations, the presumptions and special rules of
interpretation, as well as admissible external aids. In other words, the courts must
consider and take into account all relevant and admissible indicators of legislative
meaning. After taking these into account, the court must then adopt an interpretation
that is appropriate. An appropriate interpretation is one that can be justified in terms
of (a) its plausibility, that is, its compliance with the legislative text; (b) its efficacy, that
is, its promotion of the legislative purpose; and (c) its acceptability, that is, the outcome
is reasonable and just. [cited with approval in Pointe-Claire (City) v. Quebec (Labour
Court), [1997] 1 S.C.R. 1015 at 1063-1064.

240           With respect to the purpose of the legislation, counsel pointed to the preamble
to the statute which speaks of protecting farmers even though their operations may cause
discomfort to neighbours. It also speaks of protecting farmers in a way which balances the
needs of the agricultural community and environmental concerns.

241      I was also directed to the legislative debates preceding the enactment of this statute
and its predecessor.

242      When the Farm Practices Protection Act was introduced, the Minister of Agriculture
stated that the Act was not intended to give farmers the right to pollute: Hansard, December
17, 1987, p. 1279. He also said that farmers had expressed a concern that even though
they follow normal farm practices they could still be subject to prosecution under the
Environmental Protection Act and that in response to that concern, the government had
developed protocols so that a complaint about pollution could be directed to the Farm
Practices Protection Board and that a decision to prosecute under the Environmental
Protection Act would not be made until the Board made a decision. Exhibit 42 is a publication
of the Ministry of Agriculture which states that the Ministry of the Environment will not
prosecute unless the complainant first takes the matter to the Board. The speech of the
Minister, both statutes and that publication all recognize that technically a normal farm
practice could constitute an offence under the Environmental Protection Act. If it could not,
there would be no need for the provisions in s.2(1)(b) of the Farm Practices Protection Act,
or s.2(5) of the Farming and Food Production Protection Act, 1998.

243      When the successor statute was introduced, the Minister stated that it was intended
to give farmers additional protection and specifically mentioned the new protection in s.6
which meant that if the Board found the practice to be a normal farm practice, the farmer
would be protected from any applicable municipal by-law: Hansard, June 26, 1997, p. 11175.
The Minister also said the new statute was still intended to require farmers to adhere to all
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environmental laws: Hansard, September 24, 1997, p. 12391. He did not explain what was
intended by deleting s.2(1) which made it a condition of civil suit immunity that the farmer
not be in violation of various statutes.

244           I infer from Exhibit 42 and the testimony before me that the Ministry of the
Environment has adopted a policy that it will not prosecute unless the pollution complaint
is referred to the Board and that the Ministry will not prosecute at all if the farmer follows
normal farm practice. In my view the latter policy is based on an erroneous interpretation
of the two right to farm statutes.

245      Counsel also relied on a number of presumptions and special rules of interpretation.

246          Generally, special legislation is taken to override general legislation if they are in
conflict: M.G.E.A. v. Manitoba (1977), 79 D.L.R. (3d) 1 (S.C.C.). However, there is no
conflict between the Farming and Food Protection Act and the Environmental Protection Act
as to whether a normal farm practice can still amount to a pollution offence especially in
view of the fact that s.2(5) makes the specific statute "subject to" the general statute.

247      There is also a general rule that a right should not be removed unless the statute does so
specifically. The plaintiffs claim that the original Act specifically interfered with their right to
sue under the common law of nuisance but permitted an action about a normal farm practice
if the farmer was in breach of the Environmental Protection Act. They contend that this right
to sue in those circumstances should be taken to remain because of s.2(5) of the successor
Act. On the other hand, the defendants point out that the original Act specifically limited the
farmer's protection to circumstances where the farmer was not in breach of the other statute
and since this specific limitation has been removed it should be taken to be removed.

248      I also note that the reference to the Health Protection and Promotion Act was not
included in the successor statute so that in this respect the legislature clearly intended that
the protection from civil action did not depend on compliance with that statute.

249          The caselaw regarding statutory interpretation also directs the court to consider
what would be a reasonable and just interpretation. In this regard, I must say that I am
troubled by a policy that a farmer can cause serious harm to a neighbour as the result of
a normal farm practice without that neighbour having any remedy in damages. From the
plaintiffs' point of view it does not seem just that the neighbour should suffer a serious loss
without compensation in order that the whole community can benefit from the production
of agricultural products especially where, as in this case, the farmer is the newcomer and
is introducing the harm to the neighbourhood. However, the legislature is entitled to make
social policy even though it causes disadvantage to individuals. From the perspective of both
parties it also does not seem practical to permit a court to award damages for a nuisance but
not to permit the court to issue an injunction to stop it.
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250         I conclude that the legislature removed the specific condition that a farmer is not
entitled to protection from civil suit if the farmer is in breach of specified statutes, and
replaced it with a provision that states that the statute is "subject to" some but not all of those
statutes, for the purpose of removing the condition without expressly saying so. It may be
that the legislature did not want to offend those who promote protection of the environment.
In other words, it was a diplomatic or political way of rescinding the condition.

251          Taking all the factors into account I conclude that under the Farming and Food
Protection Act, 1998 the legislature has separated the concepts of civil liability from the quasi-
criminal liability under the listed statutes. I conclude that all subsection 2(5) means is that
the operator is still theoretically subject to prosecution under the Environmental Protection
Act and the other two statutes listed even though the operator may have some immunity
from civil action based on the same conduct. This interpretation would reflect the balance
of the needs of agriculture and the other interests which are mentioned in the preamble to
the statute.

B. Which statutes apply to this case?

252      The odours complained of in this case began in the fall of 1994 and continue today.

253       The Farm Practices Protection Act was in force in 1994 but was repealed on May
11, 1998 when the Farming and Food Production Protection Act, 1998 came into force.
Consequently, there is an issue as to whether the claims in this action are governed by one
or both statutes.

254      The statutes are silent on this point.

255      The common law principles applicable to this issue are summarized in Dreidger, op.
cit., at p.552.

256      There is a general presumption that legislation is not retroactive. I find nothing in the
second statute to rebut this presumption.

257      It is presumed that a new statute will apply to on-going facts unless its application
would interfere with vested substantive rights. Where the application to vested rights would
be unfair it is presumed not to apply. Whether it is unfair is not simply a matter of looking
at the effect on the parties in this case but involves considering the rights of all persons who
would be affected by a retrospective application. I conclude it would be unfair to interpret
the current statute as removing any vested rights to sue under the common law of nuisance
under the first statute. The plaintiffs commenced their action before the second statute came
into force.
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258      The provisions of s.14 of the Interpretation Act also apply and I find that subsections
14(1)(b),(c) and (e) have the effect of making the repealed statute govern the claims relating
to acts done while it was in force.

259      I conclude that the first statute applies to all claims based on facts occurring during the
period when it was in force and that the second statute applies to all facts occurring since it
came into force. Consequently, I conclude that the present action is governed by both statutes
and that the claims must be considered in two time frames.

C. Should the court refer the issue of what is a normal farm practice to the board?

260        After I reserved judgment I asked counsel for submissions as to whether I should
exercise my discretion to decline to decide if the defendants' operation fell in the category of
normal farm practice and leave the plaintiffs to seek a ruling from the Board. I raised this
issue only when my study of the right to farm legislation led me to the view that the there is
a very significant policy-making role in determining what is a normal farm practice and that
the determination does not involve only a comparison of existing farm procedures.

261      I am satisfied the court has the discretion to decline to make a determination which
is within the jurisdiction of an administrative tribunal: Mahar v. Rogers Cablesystems Ltd.
(1995), 25 O.R. (3d) 690 (Ont. Gen. Div.).

262      If this issue had been raised by the parties at the commencement of the trial I might
have taken this approach but I have concluded it is not appropriate at this stage for a number
of reasons.

263      The parties have gone to enormous expense to present this case to the court and if this
issue were referred to the Board the evidence would have to called again. A transcript would
not be sufficient as there are many credibility issues. The situation would become extremely
complicated if the evidence called before the Board differed from that put before me.

264      While the Board obviously has expertise relating to farm procedures which I do not,
the main factor on which I propose to rely in determining whether this is a case of normal
farm practice is not one on which the Board has any special expertise.

265      There are numerous related issues of statutory interpretation here because of the poor
drafting of the statutes and the use of ambiguous and unconventional language. I believe the
court is better equipped to deal with them.

266      If the matter were referred to the Board there would be a very significant delay in
resolving this dispute. The delay would become even worse if one of the parties appealed the
ruling of the Board before returning to this court to continue the trial.
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267      If the matter were referred to the Board and it found this was not a case of normal
farm practice it could order the composting operation to stop but could not compensate the
plaintiffs because this is not within their authority. The parties would have to return to the
court once again. As I will discuss, if the plaintiffs succeed before me I can compensate them
but cannot issue an injunction to terminate the nuisance. This is a very impractical and costly
division of authority. To make matters worse we already have another proceeding pending
in another court under the EPA.

268      The legislature apparently did not consider the Board to have a unique expertise on
the subject matter covered by the Act as s.8 provides for an appeal on "any question of fact,
law or jurisdiction" to the Divisional Court.

D. Do the right to farm statutes bar the plaintiffs' claims because the defendants' operation is
protected as a normal farm practice?

269      The previous statute made the protection from all common law nuisance remedies
conditional upon the disturbance being the result of a normal farm practice and the current
statute retains that condition with respect to protection from damage awards.

270      The Farm Practices Protection Act sets out this definition in s.1:

"normal farm practice" means a practice that is conducted in a manner consistent with
proper and accepted customs and standards as established and followed by similar
agricultural operations under similar circumstances and includes the use of innovative
technology used with advanced management practices.

271        The Farming and Food Protection Act, 1998 defines the term in subsection 1(1) as
follows:

"normal farm practice" means a practice that,

(a) is conducted in a manner consistent with proper and acceptable customs and
standards as established and followed by similar agricultural operations under
similar circumstances, or

(b) makes use of innovative technology in a manner consistent with proper
advanced farm management practices.

272      I have underlined the only two differences in the definitions which in my view are
material in this case.
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273      Both statutes give the Board the power to determine whether a practice is a normal
farm practice but do not prevent the court from making such a determination and do not
require a complainant to go to the Board. Indeed, if the complainant sues without first going
to the Board, the court must make a determination as to whether or not the operation is
conducted as a normal farm practice before it can determine if the claim is barred.

274      Section 6 of the current statute gives some further direction. Subsection 6(1) states:

(1) No municipal by-law applies to restrict a normal farm practice carried on as part of
an agricultural operation.

275      Subsection 6(15) states:

(15) In determining whether a practice is a normal farm practice, the Board shall consider
the following factors:

1. The purpose of the by-law that has the effect of restricting the farm practice.

2. The effect of the farm practice on abutting lands and neighbours.

3. Whether the by-law reflects a provincial interest as established under any other
piece of legislation or policy statement.

4. The specific circumstances pertaining to the site.

276      It appears to me that factors 1,2 and 3 have no relevance to any part of the statutory
definition of 'normal farm practice' except the requirement that it be "acceptable". This
supports my view that when the legislature changed the definition in the new statute by
replacing "proper and accepted customs and standards" with "proper and acceptable customs
and standards" it was the intention of the legislature to make clear that the Board and the
court have the power to consider not just whether a practice was normal but also whether
it was acceptable in a very broad context. The addition of the word 'proper' seems to reflect
the same intention. Counsel for both parties agree that there is a broad policy power in
determining what is a normal farm practice.

277      In introducing the current statute the Minister of Agriculture said:

The board's central role under the act is to determine whether or not the activity in
question is a normal farm practice. ... I have every confidence that the new board will
have the necessary experience and knowledge to make fair and balanced decisions.

Bill 146 is a major improvement over current legislation for a number of reasons. ... It
spells out that normal farming practices are those that are consistent with proper and
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acceptable customs and standards followed by the industry. ... Hansard, September 24,
1997, p.12391. [my underlining]

278      The Minister also said in the same speech that determining what is a normal farm
practice is not complicated [at p. 12391]. With respect, I disagree. Because the definition in
the current statute includes a determination of what is acceptable, it is a very difficult decision
which must, as he noted, take into account and balance a wide variety of factors.

279      Both statutes include in the definition of normal farm practice the factor of whether
the operation is conducted "in a manner consistent with proper and accepted [acceptable]
customs and standards as established and followed by similar agricultural operations under
similar circumstances".

280      At the conclusion of the evidence counsel for the plaintiffs indicated that it was their
position that the defendants had not proved they were entitled to the protection granted
to normal farm practices because the defendants had not adduced sufficient evidence that
their operation was conducted under "similar circumstances". In particular, the plaintiffs
contended that the defendants had not established that comparable operations were adjacent
to residences of other persons.

281      Mr. Colautti asked leave to adduce additional evidence on this point and I re-opened
the trial.

282      I gave reasons at that time which I shall now summarize. One of the issues was this:
what evidence does the farmer have to adduce to establish that his operation was conducted
in similar circumstances? Does such evidence have to show that the actual effect of the
defendant's operation is similar to the effect of other operations? For instance, does the
defendant farmer have to call as witnesses the neighbours of other operations so they can
describe the effect of those other operations on their property? In my reasons I said:

It would be impractical and unreasonably onerous to require a farmer seeking exemption
from liability in nuisance to establish that the actual effect of the farm operation is
similar to that of other farm operations. In my view the actual effect is a relevant
consideration but not one which a farmer must necessarily prove in order to establish
that the defendant's operation is a normal farm practice.

In this case the focus is on evidence relating to the odour of phase one composting
operations carried on to produce substrate for mushroom farming. Without limiting
the scope of what evidence may be relevant to show "similar circumstances" of the
defendants' operation, I would say that in my view it would include evidence [to show
how the defendant's operation compared to other operations] as to the location, the
surrounding geographical features, the proximity of neighbours and the uses they make
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of their lands, the zoning of the farm land and of the neighbours' lands, weather features
of the area and other factors which may bear on the potential effect, if any, of the
operation on others.

It would also include other factors which are already in evidence such as the size of the
operation and the formula used.

When I say these factors are relevant I am not saying that there must be evidence on
each factor in every case. The sufficiency of the scope of the evidence and its weight
are matters which must be considered in the circumstances of each case which include
the extent to which the plaintiffs take issue with the evidence. The court must make a
finding as to whether the defendant has established that its operation is carried on as a
normal farm practice in the context of the particular case. [I have added the words in
brackets for clarity]

283          Counsel referred me to two decisions of the Board under the first statute which
deal with the issue of similar circumstances and the issue of the effect on neighbours: Huff
and Prinzen, Board File No. FPPB90-01, April 25, 1991; Bazinet and Lapointe, Board File
No. FPPB95-01, November 30, 1995. In both cases the Board ruled that the proximity of
neighbours was a relevant consideration in determining whether the operator's action was
carried out under similar circumstances. In both cases the only evidence adduced concerning
similar operations related to operations in the same immediate area. The Board did not
comment on whether "similar circumstances" makes only the operations in the immediate
area relevant or, for instance, whether operations all over the province are relevant. In the
case before me the parties called evidence about the operations of mushroom farms all
over the province. There was also some general evidence about the mushroom farm of the
defendants a few miles to the west of GMF and about mushroom farms in Pennsylvania.

284      I did not receive enough evidence to enable me to compare the sequence of the start
up of mushroom farms in any other area in the context of whether other mushroom farms
were begun in an area where there were already a number of adjacent residences or whether
the farms were in operation before residences were built nearby. In my view, the scheme of
the two statutes and the approach taken in the decisions of the Board make this a relevant
factor in determining normal farm practice.

285      The consideration of this factor would also seem to be a fair and reasonable way of
balancing the interests of the public in agriculture and in providing housing. Within a five
minute drive of the courthouse where this trial took place there are numerous examples of
situations where there are agricultural operations immediately beside housing subdivisions.
Indeed, the subdivisions are spreading rapidly into what has been farmland. In considering,
for example, how these statutes would operate if the mushroom farm were immediately
adjacent to one of these subdivisions, it would seem to me to be appropriate to consider what
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was the normal farm practice in the area before the subdivisions were built. If GMF were
adjacent to one of these subdivisions it would seem to me to be relevant to consider whether
the farmland was first used for a mushroom farm before or after the subdivisions were built.
Another example would be the situation where a mushroom farm was started in an area
where there were already other mushroom farms operating in close proximity to residences.
That would seem to me to be a significantly different situation from the one here where the
previous farm operations adjacent to the plaintiffs' residences did not produce anything close
to the degree and frequency of offensive odours which were introduced by GMF.

286      It also appears to me that the inclusion of this factor in determining what is normal farm
practice would be consistent with the intention of the legislature in enacting this legislation.
The speeches of the Ministers who introduced the two statutes and of the members of all
parties in the legislature who supported them contain a number of comments like this:

However, we have allowed land to be taken out of production throughout the province.
A number of severances have taken place on farm land over the past. In many cases, a
piece of land was severed to be used by the retiring parents on the farm, or by maybe a
daughter or a son who wanted to come home and enjoy the country environment. We
find that they would inhabit that house for a period of three to five years, and the first
thing you know it would be on the market. Somebody from the city, clamouring for a
country environment, would come out and buy that land, but would not be prepared to
accept the odours, the dust and the noise accompanying good, normal farm practices.
Hansard, November 16, 1988, p.5934.

In addition, prior to implementation, the ministry, in partnership with the OFA, the
CFFO and ROMA would launch an education and awareness campaign to inform
potential rural property purchasers, real estate agents, farmers and municipalities about
the normal farming practices used in that area. Hansard, June 26, 1997, p.11176.

We made a pledge then that we would put in place a law that is more in step with the
times; a law that protected the rights of farmers using normal farm practices to continue
raising the food products we all use. ...

The bill before us today does this because it balances the rights of those who conduct
their farming businesses in rural Ontario with the rights of all those who live in rural
Ontario. ...

As growth encroaches on agricultural land, these nuisance issues of noise, odour and
smell do emerge. What is the long-practising farm operation to do with the gradual
migration of city folk who are less tolerant of those things?

Hansard, September 24, 1997 at p. 12389, 12396..
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287           It is clear that the legislation was intended to protect farmers from unreasonable
complaints of people who are intolerant of agricultural disturbances because they are used
to city living and that it was also intended to protect farmers who are already carrying
on agricultural practices which produce disturbances which are normal in the area. The
defendants in this case do not fall into either category.

288      I recognize that there is a broad spectrum of farm types and of agricultural practices
and I am not suggesting that a farm will not be complying with normal farm practice if it
commences operations in an area where that type of farm has not operated before. The issue
would be whether the intensity and frequency of any nuisance produced by that farm would
be consistent with normal farm practice in that area. In the case before me the evidence
establishes that the GMF produces a nuisance which because of its intensity and frequency
is completely out of character for this rural area.

289      It is not unreasonable to expect city folk moving to residences in the country to make
enquiries and to tolerate any normal farm practices which already produce a nuisance in that
area. Similarly, it is not unreasonable to expect new types of farms which produce a nuisance
which is fundamentally different in intensity or frequency or both from those already existing
in a rural area to make enquiries and desist from conducting such operations in that new
area. Nor is this a new concept. As mentioned earlier, Dr. Rinker in his publication written
for the Ministry of Agriculture and Food recognized that composting odours were a world
wide problem and said, "... anyone considering constructing or purchasing a mushroom farm
must be especially cautious in choosing the site for composting preparation". He noted that
some farms had to relocate their composting operations up to 160 km. from the growing
site. The evidence satisfies me that the defendants were well aware of the potential effect on
neighbours and should not have started composting in this area.

290      In my view the protection available for normal farm practices is not available to the
defendants for two reasons.

291           First, I find that the operation of GMF up until about the spring of 1995 was
not conducted in a manner consistent with accepted customs and standards as established
by similar mushroom farms under similar circumstances by virtue of the fact that the
composting was not carried out properly. As I have noted, even some of the defendants
acknowledged that there were unacceptable odour problems in that period. The defendants
are not entitled to the protection for innovative technology or advanced management
practices as they were not employing any new technology and there was nothing significantly
new about their management practices. The statutes cannot be interpreted to protect careless
and indifferent experimentation with untested procedures.
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292      My second reason relates to the time frames of both statutes and concerns the factors
of similar circumstances, acceptability and competing land uses.

293      The proximity of neighbours is not the decisive issue. It was the unanimous opinion
of all the knowledgeable witnesses that the composting practices, equipment and facilities
used by GMF since the spring of 1995 were customary in the mushroom industry. While Mr.
Graham tried to draw distinctions between the relationship of GMF to residential neighbours
compared to other mushroom farms, the overwhelming weight of the lay and expert evidence
on this issue showed that there was no material difference. There was no evidence which
would enable the court to form any opinion as to whether the neighbours of other farms were
more or less affected by offensive odours. But that is not the only issue.

294          From the commencement of its operations GMF was not operating in a manner
consistent with proper and accepted customs and standards as established and followed
by similar agricultural operations under similar circumstances and was not operating in
a manner consistent with proper and acceptable customs and standards as established
and followed by similar agricultural operations under similar circumstances because GMF
commenced its operations in an area where the nuisance it produced was completely out of
character. There is no evidence that such a fundamental change in an area's environment
had ever been introduced anywhere else in similar circumstances. In any event I do not think
it is acceptable. In my view the intensity and frequency of the odours produced by GMF
fundamentally changed the rural environment the plaintiffs enjoyed before. Even those of
the plaintiffs who had been farmers themselves found the GMF odours intolerable.

295          Having considered the factors I discussed earlier as relating to what is a normal
farm practice, I conclude that the GMF operation was never in the category of normal farm
practice.

296           I have considered whether 1094581 Ontario Limited might be in a different
position than the other plaintiffs because that plaintiff purchased its land after GMF started
its operation. I have concluded that the defendants had no defence to the claim of that
plaintiff. When that plaintiff purchased its land the defendants had no statutory defence
to a claim in nuisance because the defendants were violating the Environmental Protection
Act. Consequently, that plaintiff was entitled to take the view that while the defendants were
creating a nuisance before the plaintiff purchased its land, that nuisance was actionable and
could be stopped by an injunction.

E. What is the significance of the pending charge under the Environmental Protection Act?
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297      Just as the trial was ending on the liability issue one of the plaintiffs, on the advice of
counsel, swore out an information charging the defendants under s. 14 of the Environmental
Protection Act.

298      This was presumably done to trigger the provisions of s.2 of the Farming and Food
Protection Act, 1998.

299      The allegations in the information relate only to the period March 1, 1999 to May
30, 1999.

300      I have decided that the evidence about this charge should be admitted.

301      In view of my conclusion as to the meaning of s.2, I have also concluded that that
proceeding is of no relevance in determining whether the plaintiffs may sue in nuisance since
the right to sue is not conditional upon proving such an offence. It is relevant to whether or
not the court could issue an injunction. However, in the circumstances of this case I would
not issue an injunction simply because the plaintiffs have commenced a prosecution. I note
that the statute would not permit the court to issue an injunction if there were a conviction.

F. Did the defendants lose the protection of the Farm Practices Protection Act up to May 10,
1998 because they were violating the Environmental Protection Act?

302      As noted, under the previous statute the operator was protected from a civil action
based on the law of nuisance only if certain conditions are satisfied. One condition was that
the operator "does not violate ... the Environmental Protection Act".

303           The plain meaning of the statute is that the operator cannot rely on the
statutory protection if the operator's conduct constituted an offence under the Environmental
Protection Act. It is not necessary that a charge be laid or that any conviction be obtained. It
is sufficient if the court in the civil action finds that the conduct was a violation of the Act.

304           The plaintiffs allege that the defendants were in violation of the Environmental
Protection Act during the period 1994 to 1998 when the Farm Practices Protection Act was
in force. They rely on these provisions of the Environmental Protection Act:

s.14(1) Despite any other provision of this Act or the regulations, no person shall
discharge a contaminant or cause or permit the discharge of a contaminant into the
natural environment that causes or is likely to cause an adverse effect.

(2) Subsection (1) does not apply, in respect of an adverse effect referred to in clause (a)
of the definition of "adverse effect" in subsection 1(1), to animal wastes disposed of in
accordance with normal farm practices.
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s.1(1) In this Act, "adverse effect" means one or more of,

(a) impairment of the quality of the natural environment for any use that can be
made of it,

(b) injury or damage to property or to plant or animal life,

(c) harm or material discomfort to any person,

(d) an adverse effect on the health of any person,

(e) impairment of the safety of any person,

(f) rendering any property or plant or animal life unfit for human use,

(g) loss of enjoyment of normal use of property, and

(h) interference with the normal conduct of business.

"contaminant" means any ... gas, odour ... or combination of any of them resulting
directly or indirectly from human activities that may cause an adverse effect.

305      The Environmental Protection Act does not define 'normal farm practices" as used
in subsection 14(1).

306      The plaintiffs allege that the defendants violated ss.14(1) by discharging odours into
the environment which had the adverse effects mentioned in paragraphs 1(1)(c),(d),(f), (g)
and (h).

307           The defendants say that if the defendants were following normal farm practices
then they could not be found to be committing an offence under s.14 because this would be
inconsistent with the policy of the Farm Practices Protection Act. As I have already explained,
I disagree. That statute did not provide any immunity under the Environmental Protection
Act for normal farm practices. Nor does the current statute. The speeches of the Ministers of
Agriculture when introducing both acts repeatedly made the point that the statutes were not
intended to protect farmers from environmental prosecution. Also, the specific exemption in
ss.14(2) of the EPA must mean that if the adverse effect is one under a paragraph other than
(a), the person causing the effect is not exempt from prosecution.

308      The defendants also rely on the exemption in ss.14(2) of the EPA. It only provides
protection where the adverse effect complained of is one falling under paragraph 1(1)(a) and
the plaintiffs do not rely on that kind of adverse effect.
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309      The parties agree that offences under the EPA are strict liability offences which do
not require proof of any mental element or fault or blameworthiness.

310      Since this is a civil action it is only necessary to prove that GMF was in violation of
the EPA on a balance of probabilities; however, I am satisfied beyond a reasonable doubt
that it violated ss. 14(1). GMF discharged the odours which caused an adverse effect on the
plaintiffs within the meaning of paragraphs 1(1)(c) and (g). The discomfort was substantial,
would be material to any reasonable person and was entirely foreseeable. I have considered
all the circumstances including the intensity and frequency of the odours, the consequences
of the discomfort and the character of the neighbourhood. The plaintiffs also suffered very
substantial loss of enjoyment of the normal use of their properties.

311      The defendants, however, rely on the defence of due diligence. They contend that the
court must consider if the defendants exercised all reasonable care by establishing a proper
system to prevent commission of the offence and by taking reasonable steps to ensure the
effective operation of the system. They contend that the court must take into account the
many factors listed in R. v. Commander Business Furniture Inc., [1992] O.J. No. 2904  (Ont.
Prov. Div.). I have done so.

312      I find that the defendants have not proved that they took every precaution reasonable
in the circumstances up to the spring of 1995 but have proved they did so after that time.
Consequently, the defendants have made out a defence of due diligence only for the period
after the spring of 1995.

313      Before the spring of 1995 the defendants were experimenting with the composting
formula without any reasonable investigation or testing of the changes beforehand and they
continued in the face of numerous complaints. They failed to monitor the odours. They did
not investigate remedial actions in advance or reasonably promptly.

314           Consequently, I find there was a violation of the EPA during the period from
the commencement of the operation until the spring of 1995. Those guilty of the violation
included GMF and, pursuant to s. 194, Mr. Snobelen, and Mr. Clay Taylor. The evidence
clearly establishes their knowledge and ability to control the discharges. Mr. Snobelen was
the effective leader of the enterprise and Mr. Taylor was in charge of the composting.

5. Are the defendants liable in negligence?

315          The plaintiffs' counsel took the position that the plaintiffs' primary claim was in
nuisance and that they relied on negligence only in the alternative. The plaintiffs relied on a
breach of duty under s.14 of the EPA as the basis of the negligence claim.
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316      The amended statement of claim alleges in paragraph 58 that the partnership was
negligent in the design and operation of the farm. In my view this is no more than a repetition
of the claim in nuisance. Paragraph 60 alleges that the defendants were negligent in selecting
this site for a mushroom farm. There is no evidence to support this other than that relating
to nuisance.

317      In my view the reliance on s. 14 in paragraph 59 does not add any separate ground
of negligence to the pleading. In my view it does not create a civil cause of action separate
from nuisance.

318      I conclude there is no case made out in negligence.

6. Are the directors of the corporate defendants personally liable?

319      The plaintiffs contend that in addition to the partnership, the individual defendants
who are directors of various corporations should be held liable in nuisance.

320      The law on this subject was recently explained in ADGA Systems International Ltd. v.
Valcom Ltd., [1999] O.J. No. 27 (Ont. C.A.). In that case the court confirmed these principles:

1. "employees, officers and directors will be held personally liable for tortious conduct
causing physical injury, property damage, or a nuisance even when their actions are
pursuant to their duties to the corporation" (at para. 26)

2. A plaintiff must plead a reasonable cause of action against the individual. To do so,
the statement of claim must "single out their activities as individuals" and "the facts
giving rise to personal liability" must be "specifically pleaded". (at para. 37 and 38)

321      There is evidence in this case to support a finding of personal liability in nuisance
against some of the individual defendants but the amended statement of claim does not
permit such a finding because it does not comply with the above principles.

322      The only paragraphs of the amended statement of claim which relate to a claim in
nuisance against the individual defendants are paragraphs 56 to 57D and 62 to 65. Paragraph
56 refers to s. 194 of the EPA which states:

194(1) Every director or officer of a corporation that engages in an activity that may
result in the discharge of a contaminant into the natural environment contrary to this
Act or the regulations has a duty to take all reasonable care to prevent the corporation
from causing or permitting such an unlawful deposit, addition, emission or discharge.
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323          That section creates quasi-criminal liability but does not create any civil liability.
Failing to stop a corporation from creating a nuisance is not a tort in the category outlined in
ADGA because the court there ruled that an omission was not the basis of civil liability; the
court ruled that it is necessary that the director personally perform an act which is tortious.
The amended statement of claim does not allege that the individuals participated in causing
the nuisance or that they directed it.

324      Paragraphs 57 to 57D do no more than allege that the individuals breached s. 194.
They do not allege the breach of any civil duty. There are absolutely no allegations of fact
to support the allegations.

325      Paragraphs 62 to 65 contain general allegations against "the Defendants". They state:

62. The Plaintiffs claim against the Defendants in nuisance for the interference the
Defendants have caused with the use and enjoyment of the Plaintiffs' properties.

63. The Plaintiffs submit that the damages they have sustained are a reasonably
foreseeable consequence of the Defendants' actions and as the operators of the
mushroom operation, they are responsible for the damages sustained by the Plaintiffs
as a result of these actions.

326           In view of the fact that there are numerous corporate and individual defendants
with a wide variety of roles in the mushroom farm, this pleading is not sufficient to satisfy
the requirements laid down in ADGA. The amended statement of claim generally alleges
nuisance against the "Defendant Partnership" as revealed by the references to only that entity
in paragraphs 13A, 19, 20, 22, 24, and 57.

327      The amended statement of claim does not permit the plaintiffs to succeed against the
individual defendants in nuisance.

Conclusion on Liability

328           I conclude that the plaintiffs have proved that GMF is liable in nuisance for
producing offensive odours from the commencement of its operations. The plaintiffs other
than John and Nadia Lennox (whose claims were abandoned) are entitled to judgment
against GMF which is a partnership and therefore each of these partners are also liable: TRI
GRO Enterprises Ltd. and G.M.F. PART 2. In addition the following partners of G.M.F.
PART 2 are also liable: Brent Taylor Holdings Ltd., Rick Campbell Holdings Ltd., and
Snobelen Mushrooms Ltd..

329         As I have explained, the plaintiffs are entitled to a remedy in damages but not to
an injunction.
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Resumption of the Trial

330      In the peculiar circumstances of this case the parties all asked at the outset that the
trial proceed first on liability and then after I made a finding on liability, it would continue
on the issue of damages. It was agreed that the evidence adduced in the first stage would also
apply to the damages issue but that the parties could adduce additional evidence from the
same or other witnesses. I agreed to this.

331      Consequently, no judgment shall issue until I have heard the remainder of the evidence
and made my findings on damages. The trial shall proceed on a date to be fixed at the
attendance on August 31, 1999 when the parties will be attending for a hearing of a related
matter. On August 31 I propose to set a timetable for the delivery of any expert reports and
ask counsel to make enquiries and come prepared to speak to a timetable for any further
production or other matters which must be completed before the resumption of the trial.

Action allowed in part.
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 Environmental law--Farming--Farming and Food Production

Protection Act does not oust jurisdiction of Superior Court

Justice to decide whether defendant in nuisance action is

immune from liability because subject matter of claim is

"normal farm practice"--In absence of special circumstances

court should nevertheless decline to determine that issue and

should stay action until Normal Farm Practices Protection Board

determines whether disturbance constitutes normal farm practice

--Farming and Food Production Protection Act, 1998, S.O.

1998, c. 1.

 

 Torts--Nuisance--Exemptions from liability--"Normal farm

practice"--Plaintiffs sued defendant mushroom farmers in

nuisance for damages resulting from odours emanating from

composting phase of defendants' mushroom farm--Defendants

pleaded protection of Farm Practices Protection Act and Farming

and Food Protection Act on basis that operation in question

constituted "normal farm practice"--Trial judge did not err in
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allowing action in nuisance--Interpretation of "normal farm

practice" includes evaluative element--Court entitled to

consider wide range of factors bearing upon nature of practice

and its impact upon complaining parties--Farming industry does

not have carte blanche to establish its own standards without

independent scrutiny--Degree and intensity of disturbance

created intolerable situation for plaintiffs--Plaintiffs were

there first--Defendants' mushroom farm operation created

significantly greater and different disturbance than anything

plaintiffs had previously experienced  in area--Defendants

failed to satisfy "normal farm practice" standard--Farm

Practices Protection Act, R.S.O. 1990, c. F.6--Farming and Food

Production Protection Act, 1998, S.O. 1998, c. 1.

 

 The appellants were mushroom farmers. The respondents were

property owners who resided in the vicinity of the appellants'

mushroom farm. They brought an action against the appellants in

negligence and in nuisance seeking damages for mental distress,

health problems, interference with the use and enjoyment of

their properties and decrease in the value of their properties

resulting from the odours emanating from the composting phase

of the mushroom farm. The appellants pleaded the protection of

the Farm Practices Protection Act, R.S.O. 1990, c. F.6, the

Farm Practices Protection Act, 1988, S.O. 1988, c. 62 ("the

1988 Act") and the Farming and Food Production Protection Act,

1998, S.O. 1998, c. 1 ("the 1998 Act"). These statutes exempt

farmers from liability in nuisance in respect of certain

adverse effects, including odours, resulting from "normal farm

practice". "Normal farm practice" was defined in the 1988 Act

as meaning "a practice that is conducted in a manner consistent

with proper and accepted customs and standards as established

and followed by similar agricultural operations under similar

circumstances and includes the use of innovative technology

used with advanced management practices". "Normal farm

practice" was defined in the 1998 Act as meaning a practice

that "(a) is conducted in a manner consistent with proper and

acceptable customs and standards as established and followed by

similar agricultural operations under similar circumstances, or

(b) makes use of innovative technology in a manner

consistent with proper advanced farm management practices". The

odours complained of in this case began in the fall of 1994 and
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continued to the time of trial in 1999.

 

 The trial judge dismissed the claim in negligence and found

the appellants liable in nuisance. He held that the 1988 Act

applied to all claims based on facts occurring during the

period when it was in force, and that the second statute

applied to all the facts occurring since its coming into force

in May 1998. The parties did not take issue with that finding.

He held that the proximity of neighbours and the effect of the

operation upon them was a relevant consideration in determining

whether the operation was a normal farm practice. He further

held that the timing of the start-up of the mushroom farm in

relation to the commencement of adjacent residential

development was a relevant consideration. He stated that the

legislation was intended to protect farmers from unreasonable

complaints of people who are intolerant of agricultural

disturbances because they are used to city living, and that it

was also intended to protect farmers who are already carrying

on agricultural practices which produce disturbances which are

normal in the area. The appellants, he held, did not fall into

either category. From the commencement of the operation, the

appellants were not operating in a manner consistent with

proper and accepted customs and standards, as established and

followed by similar agricultural operations under similar

circumstances. The appellants commenced their operations in an

area where the nuisance it produced was completely out of

character. The intensity and frequency of the odours produced

by the appellants fundamentally changed the rural environment

which the respondents had enjoyed before.

 

 The appellants did not dispute any of the trial judge's

findings of fact, and did not dispute the finding that the

odours constituted a nuisance at law. They argued that the

trial judge erred in his interpretation of the two statutes.

The Ontario Federation of Agriculture, as intervenor, submitted

that questions of this nature should be determined by the

administrative tribunal created by the legislature for this

purpose, the Normal Farm Practices Board, rather than by the

courts.

 

 Held, the appeal should be dismissed.
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 Per Sharpe J.A. (Abella J.A. concurring): For the reasons

given by Charron J.A., absent special circumstances such as

existed in this case, complaints with respect to nuisances

created by agricultural operations should generally be brought

first before the Normal Farm Practices Protection Board before

any operation in nuisance is entertained by the courts.

 

 The trial judge correctly found that the legislative language

indicates that there should be a qualitative or evaluative

element to the interpretation of "normal farm practice".

Farming operations do not automatically gain statutory

protection by showing that they follow some abstract definition

of industry standards. Both statutes require that

"circumstances" be taken into consideration. This means that

the same practice may qualify as a normal farm practice in one

situation, but not in another where the circumstances are

different. The farming operation must also satisfy the tribunal

hearing the case that, in the circumstances, the customs and

standards are, in the words of the 1988 Act, "proper and

accepted", and in the words of the 1998 Act, "proper and

acceptable". The words "proper and acceptable" connote a

qualitative, evaluative inquiry, and qualify and limit the

phrase "customs and standards as established and followed by

similar agricultural operations under similar circumstances".

This statutory language indicates that the farming industry

does not have carte blanche to establish its own standards

without independent scrutiny. Only those industry standards

that are judged to be "proper and acceptable" prevail. The

adjudicative body must consider a wide range of factors which

bear upon the nature of the practice at issue and its impact or

effect upon the parties who complain of the disturbance.

 

 The trial judge was warranted in taking into account both the

degree and extent of the disturbance and the fact that the

respondents were there first. The relative timing of the

establishment of the farming operation and the occupancy of

those who complain of the disturbance it creates is one of the

relevant contextual, site-specific circumstances to be

considered. The serious nature of the disturbance was also an

important aspect of the site-specific circumstances the trial
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judge was entitled to take into account in determining whether

the appellants' operation constituted a "normal farm

operation".

 

 Per Charron J.A. (dissenting): The trial judge found that,

since at least the spring of 1995, the composting practices,

equipment and facilities used by the appellants were customary

in the mushroom industry, and all reasonable precautions

possible in the current state of mushroom composting to reduce

the odours resulting from the process were being used. He also

found that there was no material difference between the

relationship of the appellants and residential neighbours in

comparison with that of other mushroom farms. Based on these

findings, the trial judge should have concluded that the

appellants were entitled to the statutory protection against

nuisance claims. He improperly concluded that the appellants

were not, because the nuisance was new and out of character to

the area previously enjoyed by the respondents. This approach

introduced a notion of proximity in time that was inconsistent

with the stated objectives of the legislation.

 

 There is nothing in the 1998 Act that ousts the jurisdiction

of the Superior Court of Justice to decide, in the context of a

nuisance action, whether the defendants are immune from

liability because the subject matter of the claim is a "normal

farm practice". However, absent special circumstances, which

existed in this case, the question should generally be left for

the Normal Farm Practices Protection Board to determine and the

action should be stayed pending such determination. The

expertise of the Board was a very important factor supporting

that conclusion. Further, the Board's special procedure and

non-judicial means available under the legislative scheme to

implement its purposes can present litigants with significant

advantages over the traditional court system. The Board has

extensive powers of relief that can, in many cases, be more

suitable to the needs of the parties. Of particular

significance is the Board's power, where the disturbance is not

a normal farm practice, to require that a farmer implement

certain farming techniques and methods to ensure compliance

with normal farm practice. The court does not have such power.

The Board has the power to order the farmer to cease the
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practice. The court also has this power under the 1998 Act. A

court has the power under s. 2(4) of the 1998 Act to issue an

injunction against a farmer who is in contravention of an order

made by the Board to cease a practice that is not a normal farm

practice. The court, under s. 2(2), also retains the general

power to issue an injunction against a farmer who creates a

nuisance where the disturbance is not a normal farm practice

and the Board has not issued such an order. However, the

court's power to grant injunctive relief where the nuisance

results from an operation that is not a normal farm practice is

no greater than that exercisable by the Board. Indeed, the

Board's general power to make inquiries and further orders to

ensure compliance with its orders may present certain

advantages to the litigants that are not as readily available

before the courts.

 

 As the trial judge noted in his reasons, had the issue been

raised at the commencement of the trial, he might well have

left the matter for the Board to determine, but as matters

stood, the parties had gone to enormous expense to present the

case before the court. If the issue were referred to the board,

the evidence would have to be called again and significant

delays would be occasioned. The trial judge appropriately went

on to consider the issue instead of staying the action until

the Board made a determination whether the disturbance

constituted a normal farm practice.
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 Donald R. Good, for respondents.

 Brian S. McCall, Robert G. Waters and

 Sheila C. Handler, for intervenor.

 

 

 CHARRON J.A. (dissenting): --

 

I. Overview

 

 [1] The appellants are mushroom farmers who operate the

Greenwood Mushroom Farm on Heron Road in the Town of Whitby,

Ontario. [See Note 1 at end of document] The respondents are

property owners who reside in the vicinity of the appellants'

mushroom farm. Ferguson J., by judgment dated April 11, 2000,

found the appellants liable in nuisance to the respondents as a

result of odours created by the operation of the mushroom farm.

The sole issue on this appeal is whether the appellants'

operation is exempt from liability in nuisance under the Farm

Practices Protection Act, R.S.O. 1990, c. F.6 and the Farming

and Food Production Protection Act, 1998, S.O. 1998, c. 1. This

issue turns on whether the odours that formed the subject-matter

of the action resulted from an agricultural operation carried on

as a "normal farm practice" within the meaning of both statutes.

 

 [2] The Greenwood Mushroom Farm ("GMF") purchased the present

Heron Road farm site in 1993 for 1.1 million dollars. The

property had formerly been the site of non-farming

manufacturing businesses. Since the purchase, GMF has invested

over four million dollars in capital improvements and

equipment. GMF has become the sixth largest of about 25

mushroom farms in Ontario. The property is situated in an area

that is zoned agricultural and the operation of a mushroom farm

is permitted by the zoning.

 

 [3] The respondents are owners of properties on or near the

farm operation. Their properties are also zoned agricultural.

All but one of the respondents live on their properties, and

most use their properties only for residential and recreational

purposes although some lease parts to farmers. All but one of

the respondents owned their properties before the arrival of

the appellants' mushroom farm.
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 [4] GMF operates mostly indoors. However, the process for

growing mushrooms starts outdoors with the making of compost or

substrate to feed the mushrooms. There is no issue between the

parties that the formulation and production of composting

material forms an integral part of growing mushrooms.

Unfortunately, as the evidence at trial showed, the composting

process, even when carried out according to the current state-

of-the-art techniques, generates significant odours that can

be extremely unpleasant.

 

 [5] The odours resulting from the composting process form the

subject-matter of this litigation. In December 1995, the

respondents commenced this action in negligence and nuisance

seeking damages for mental distress, health problems,

interference with the use and enjoyment of their properties and

decrease in the value of their properties. They also sought

injunctive relief.

 

 [6] The appellants denied that their conduct breached any

standard of care and pleaded the protection of the Farm

Practices Protection Act, 1988, S.O. 1988, c. 62 ("the 1988

Act"). The pleadings were amended at trial to include a

reference to the Farming and Food Production Protection Act,

1998, S.O. 1998, c. 1 ("the 1998 Act"), enacted subsequent to

the commencement of the action. Both statutes exempt farmers

from liability in nuisance in respect of certain adverse

effects, including odours, resulting from a "normal farming

practice".

 

 [7] The trial judge found no negligence and, accordingly,

dismissed that part of the claim. No appeal is taken from this

finding. The trial judge held, however, that the odours

constituted a nuisance. He held further that the appellants

could not claim the statutory protection because their

operation was commenced in an area where the nuisance it

produced was completely out of character with the area and, as

such, did not constitute a "normal farming practice" within the

meaning of each statute. He therefore assessed damages for each

individual respondent ranging from $7,500 to $35,000 for the

unreasonable interference with the use and enjoyment of their
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property.

 

 [8] The appellants do not appeal from the finding that the

odours constitute a nuisance at law. Nor do they dispute any of

the findings of fact made by the trial judge. They contend,

however, that the trial judge erred in his interpretation of

the two statutes, holding in effect that the statutory

protection was limited to agricultural practices that pre-dated

adjacent residential development in a particular area, or to

new practices that are consistent with the character of the

area in which they commence operations. They submit that this

restricted interpretation is contrary to the broad purposes of

the legislation. They submit that, based on the findings of

fact made by the trial judge, their operation clearly falls

within the scope of statutory exemption.

 

 [9] The respondents disagree with the appellants'

characterization of the trial judge's decision. They submit

that the trial judge, in essence, found that the nuisance

created by the appellants far exceeded the level of discomfort

and inconvenience in respect of which the statutory protection

can be claimed and that, consequently, he was correct in

finding that the action was not barred by statute. They submit

that the trial judge's decision was both reasonable and

supported by the evidence, and that, consequently, the judgment

should not be interfered with on appeal.

 

 [10] In order to resolve the question raised on this appeal,

it is necessary to consider the relevant statutory provisions

and the findings of the trial judge, and then determine whether

the statutory protection extends to the facts as determined at

trial. In addition, the Ontario Federation of Agriculture, as

intervenor, submits that questions of this nature should be

determined by the administrative tribunal created by the

legislature for this purpose rather than by the courts, and

seeks direction from this court with respect to future cases.

 

II. Analysis

 

   1. The statutory provisions
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      (a) The 1988 Act

 

 [11] An issue arose at trial as to which statute should

govern, the 1988 Act or the 1998 Act. The odours complained of

in this case began in the fall of 1994 and continued to the time

of trial in 1999. The trial judge held that the first statute

applied to all claims based on facts occurring during the period

when it was in force, and that the second statute applied to the

facts occurring since its coming into force on May 11, 1998. The

parties do not take issue with this finding.

 

 [12] The 1988 Act was passed to protect persons who carried on

an agricultural operation from liability under the common law of

nuisance for any odour, noise or dust resulting from normal

farming practices. An "agricultural operation", as defined in

the 1988 Act, specifically included "the production of . . .

mushrooms". A "normal farm practice" was defined in s. 1 of the

1988 Act:

 

 "normal farm practice" means a practice that is conducted in a

 manner consistent with proper and accepted customs and

 standards as established and followed by similar agricultural

 operations under similar circumstances and includes the use of

 innovative technology used with advanced management practices;

 

 [13] In order to enjoy the protection from nuisance claims,

farmers had to comply with any land use control law and other

specified statutes:

 

   2(1) A person who carries on an agricultural operation and

 who, in respect of that agricultural operation, does not

 violate,

 

       (a) any land use control law;

 

       (b) the Environmental Protection Act;

 

       (c) the Pesticides Act;

 

       (d) the Health Protection and Promotion Act, 1983; or
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       (e) the Ontario Water Resources Act,

 

 is not liable in nuisance to any person for any odour, noise

 or dust resulting from the agricultural operation as a result

 of a normal farm practice and shall not be prevented by

 injunction or other order of a court from carrying on the

 agricultural operation because it causes or creates an odour,

 a noise or dust.

 

   (2) Subsection (1) does not apply to an owner or operator of

 an agricultural operation that fails to obey an order of the

 Board made under clause 5(3)(b).

 

 [14] A person aggrieved by any odour, noise or dust resulting

from an agricultural operation could bring an application before

the Farm Practices Protection Board, a tribunal appointed by the

Minister of Agriculture, Food and Rural Affairs, for a

determination as to whether the odour, noise or dust resulted

from a normal farm practice. If, after a review, the Board

determined that the complaint resulted from a normal farm

practice, the application was dismissed. If the practice was not

normal, the Board was empowered to order the farmer to cease the

practice or to modify it so as to be consistent with normal farm

practice. Any party to a hearing before the Board had a right to

appeal an order of the Board on any question of fact or law or

both to the Divisional Court.

 

 [15] The 1988 Act further provided that any injunction

proceedings in relation to a farm practice which was the subject

of an application to the Board were to be held in abeyance

pending the resolution of the application by the Board: s. 6(1).

This latter provision did not apply, however, in respect to

proceedings taken under the Environmental Protection Act, R.S.O.

1990, c. E.19, the Pesticides Act, R.S.O. 1990, c. P.11 or the

Ontario Water Resources Act, R.S.O. 1990, c. O.40.

 

       (b) The 1998 Act

 

 [16] The 1998 Act, which is currently in force, repealed the

1988 Act effective May 11, 1998. The 1998 Act increases the

protection afforded to farmers in several respects. The
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definition of agricultural operation, which still includes the

production of mushrooms, is expanded to include a wider variety

of enterprises. The protection against nuisance claims is

expanded to include complaints resulting not only from noise,

odour and dust but also from light, vibration, smoke and flies

arising from an agricultural operation carried on as a normal

farm practice. Farmers who carry on a normal farm practice are

also exempt from the application of municipal by-laws that

restrict land use or vehicular transport. The Farm Practices

Protection Board is continued under the name "Normal Farm

Practices Protection Board" and its jurisdiction is expanded to

deal with the wider protection afforded under the 1998 Act. The

following provisions of the 1998 Act are more particularly

relevant to the question for consideration on this appeal.

 

 [17] The preamble to the 1998 Act provides much assistance in

this case to determine the intent of the Legislature. It echoes

many of the statements made during the debates preceding the

enactment of the legislation:

 

 It is desirable to conserve, protect and encourage the

 development and improvement of agricultural lands for the

 production of food, fibre and other agricultural or

 horticultural products.

 

 Agricultural activities may include intensive operations that

 may cause discomfort and inconveniences to those on adjacent

 lands.

 

 Because of the pressures exerted on the agricultural

 community, it is increasingly difficult for agricultural

 owners and operators to effectively produce food, fibre and

 other agricultural or horticultural products.

 

 It is in the provincial interest that in agricultural areas,

 agricultural uses and normal farm practices be promoted and

 protected in a way that balances the needs of the agricultural

 community with provincial health, safety and environmental

 concerns.

 

 [18] The protection against nuisance claims is set out in s.

20
01

 C
an

LI
I 8

58
1 

(O
N

 C
A

)



2:

 

   2(1) A farmer is not liable in nuisance to any person for a

 disturbance resulting from an agricultural operation carried

 on as a normal farm practice.

 

   (2) No court shall issue an injunction or other order that

 prohibits a farmer from carrying on the agricultural operation

 because it causes or creates a disturbance.

 

 [19] Compliance with other specified statutes is no longer a

precondition to the application of the s. 2 protection against

nuisance claims under the 1998 Act. However, s. 2(3) provides

that the protection afforded to farmers by the 1998 Act does not

preclude the making of orders or injunctions under the

Environmental Protection Act, the Pesticides Act, the Health

Protection and Promotion Act, R.S.O. 1990, c. H.7 or the Ontario

Water Resources Act. The 1998 Act is also expressly subject to

the Environmental Protection Act, the Pesticides Act, and the

Ontario Water Resources Act: s. 2(5). Hence farmers are not

exempt from compliance with those statutes.

 

 [20] A "disturbance" and a "normal farm practice" are defined

under s. 1:

 

 "disturbance" means odour, dust, flies, light, smoke, noise

 and vibration;

 

                           . . . . .

 "normal farm practice" means a practice that,

 

       (a) is conducted in a manner consistent with proper and

           acceptable customs and standards as established and

           followed by similar agricultural operations under

           similar circumstances, or

 

       (b) makes use of innovative technology in a manner

           consistent with proper advanced farm management

           practices;

 

 [21] The definition of "normal farm practice" reads
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substantially the same as it did under the earlier statute,

except for the use of the word "acceptable customs and

standards" as opposed to "accepted customs and standards" found

in the 1988 Act, and the additional qualifier "proper" in the

second part of the definition. The respondents submit that these

amendments are significant. More will be said about this later.

 

 [22] Three kinds of applications can be made to the Board

under the 1998 Act: under s. 5, by a person affected by a

disturbance; under s. 6, by a municipality or interested person

in relation to municipal by-laws that restrict land use; and

under s. 7, by a municipality or interested person in relation

to municipal by-laws that restrict vehicular transport to and

from an agricultural operation.

 

 [23] Under s. 5, a person who is directly affected by a

disturbance from an agricultural operation may apply to the

Board for a determination as to whether the disturbance results

from a normal farm practice. As in the earlier statute, if,

after a review, the Board determines that the disturbance

results from a normal farm practice, the application is

dismissed. If the farm practice is not normal, the Board may

order the farmer to cease the practice or to modify it so as to

be consistent with normal farm practice.

 

 [24] The 1998 Act provides further protection to farmers in

respect of municipal by-laws:

 

   (1) No municipal by-law applies to restrict a normal farm

 practice carried on as part of an agricultural operation.

 

 [25] Under s. 6(2), an application may be brought before the

Board for a determination as to whether a practice is a normal

farm practice for the purpose of the non-application of a

municipal by-law. This application can be brought by a

municipality or by the following persons [listed in s. 6(3)]:

 

 6(3) An application may be made by,

 

       (a) farmers who are directly affected by a municipal

           by-law that may have the effect of restricting a
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           normal farm practice in connection with an

           agricultural operation; and

 

       (b) persons who want to engage in a normal farm practice

           as part of an agricultural operation on land in the

           municipality and have demonstrable plans for it.

 

 [26] The 1998 Act provides for certain factors to be taken

into account in determining whether the practice is a normal

farm practice for the purpose of a s. 6 application:

 

   6(15) In determining whether a practice is a normal farm

 practice, the Board shall consider the following factors:

 

       1. The purpose of the by-law that has the effect of

          restricting the farm practice.

 

       2. The effect of the farm practice on abutting lands

          and neighbours.

 

       3. Whether the by-law reflects a provincial interest as

          established under any other piece of legislation or

          policy statement.

 

       4. The specific circumstances pertaining to the site.

 

 [27] Section 7 provides that a municipal by-law that has the

effect of restricting the times during which a vehicle may

travel does not apply in certain specified circumstances related

to agricultural operations. An application to the Board may be

made under s. 7 by a municipality or interested person to

determine whether the statutory conditions for the exemption

have been met.

 

 [28] Finally, the 1998 Act gives any party to a hearing under

the Act a right of appeal from an order or a decision of the

Board on any question of fact, law or jurisdiction to the

Divisional Court within 30 days of the making of the order or

decision: s. 8(2).

 

   2. The decision at trial
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 [29] Extensive evidence was called at trial with respect to

the appellants' agricultural operation and its effect on the

respondents' use and enjoyment of their properties. During their

final submissions at trial, the respondents took the position

that the appellants had not proved that they were entitled to

the statutory protection because they had not adduced sufficient

evidence that their operation was conducted in a manner

consistent to similar agricultural operations under "similar

circumstances" within the meaning of the two Acts. The trial

judge gave the appellants leave to call further evidence on this

point. He ruled that such evidence could include evidence to

show how the appellants' operation compared to other operations

as to location, surrounding geographical features, proximity of

neighbours and uses made of their lands, zoning, weather

features of the area, and other factors that may bear on the

potential effect, if any, of the operation on others. Further

evidence was called accordingly.

 

 [30] As indicated earlier, the parties take no issue with any

of the findings of fact made by the trial judge. The material

findings of fact may be summarized as follows:

 

1.  The area within which the appellants' mushroom farm and the

   respondents' properties are situated is zoned agricultural.

   The mushroom farm is permitted by the zoning.

 

2.  Phase one in the production of mushrooms involves the making

   of compost or substrate to feed the mushrooms. According to

   the existing technology, composting takes place outdoors.

 

3.  The goal of the composting phase is to keep the process

   aerobic. If the process becomes anaerobic, it produces

   chemical compounds which are odorous. These odours can be

   most offensive. They have been described as rotten eggs,

   like a septic tank, like ammonia, like urine, putrid,

   nauseating, like decaying flesh, rancid, overpowering, like

   rotten fish, and worse than a hog farm. Even when the

   process is aerobic, it always has the potential of producing

   odours.
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4.  The problem of composting odours is becoming a significant

   issue world-wide and presents a problem for mushroom

   growers, especially those who compost in locations that are

   in proximity to areas zoned for residential purposes. There

   is no present solution to the problem.

 

5.  The GMF started its operation in October 1994. Within a

   month, it was receiving complaints. As a result, the GMF

   took some action to remedy the problem and, since the spring

   of 1995, it has been using all the reasonable precautions

   possible in the current state of the art of mushroom

   composting to reduce the odours resulting from the process.

 

6.  The composting operation of GMF, up until about the spring of

   1995, was not carried out properly. Since the spring of

   1995, the composting practices, equipment and facilities

   used by GMF were customary in the mushroom industry.

 

7.  There is no material difference between the relationship of

   GMF to residential neighbours compared to other mushroom

   farms. There was no evidence that would enable the court to

   form any opinion as to whether the neighbours of other farms

   were more or less affected by offensive odours.

 

8.  The GMF's composting process, with the resulting odours and

   haze it produces, has affected the physical well-being of

   the respondents to a significant degree and very

   substantially disrupted their use of their lands from the

   commencement of its operations. The interference caused by

   GMF is severe, unprecedented for the area, and intolerable

   to the respondents.

 

 [31] The trial judge first determined whether the odours

constituted a nuisance at common law, and then whether the

appellants were entitled to the statutory protection.

 

 [32] On the first question, the trial judge instructed himself

on the law of nuisance as follows:

 

 The material claim of the plaintiffs is about odours. There is

 no doubt that odours can be the subject of a claim in
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 nuisance.

 

 The fundamental issue in a nuisance claim is whether, taking

 into account all the circumstances, there has been an

 unreasonable interference with the use and enjoyment of the

 plaintiffs' land.

 

 In this case the plaintiffs rely on the alleged injury to

 their health, comfort and convenience, and the alleged

 depreciation of the resale value of their lands.

 

 To establish nuisance, the plaintiffs must show substantial

 interference which would not be tolerated by the ordinary

 occupier in their location. The test is objective. The

 interference must be repeated or continuous.

 

 In considering the interference, the court must consider the

 type of interference, the severity, the duration, the

 character of the neighbourhood and the sensitivity of the

 plaintiffs' use of their lands. With respect to the severity

 of the interference, it is not actionable if it is a

 substantial interference only because of the plaintiff's

 special sensibilities. With respect to the character of the

 neighbourhood, the court should consider the zoning, whether

 the defendant's conduct changed the character of the

 neighbourhood and the reactions of other persons in the

 neighbourhood.

 

 The court must balance these considerations against the value

 of the defendant's enterprise to the public and the

 defendant's attitude toward its neighbour. The court must

 consider whether the defendant is using the property

 reasonably having regard to the fact that the defendant has

 neighbours. The court should consider whether the defendant

 took all reasonable precautions.

 

 [33] The trial judge had no hesitation in concluding that the

composting of material used to grow the mushrooms constituted a

nuisance at common law from the commencement of the GMF's

operations. His summary of the findings upon which this

conclusion is based shows the extent of the interference with
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the respondents' use and enjoyment of their properties. I find

it useful to reproduce the trial judge's summary of findings in

this respect in its entirety particularly since the respondents,

on the subsequent question of the statutory protection, take the

position that the statutes do not extend protection to nuisances

that exceed a certain tolerance level:

 

 The operation of GMF has produced offensive odours and a haze

 and there is some evidence that it produces noise. While

 annoying, the haze is not sufficient to constitute a nuisance

 because it is infrequent. The evidence does not establish that

 the noise is a nuisance. However, the odours, some of which

 are associated with the haze, have affected the physical

 well-being of the plaintiffs to a significant degree and very

 substantially disrupted their use of their lands.

 

 The number of the plaintiffs, their testimony and their varied

 backgrounds satisfy me that the interference would not be

 tolerated in their location by the ordinary occupier whether

 that person be only a resident or also a farmer. Other than

 the defendants, every owner called as a witness has found the

 interference intolerable. The only witness from the area who

 was not a party was the golf director of the Thunderbird Golf

 Club who took the same view as the plaintiffs. The

 interference has been repeated frequently.

 

 The neighbourhood is rural. The zoning is agricultural but the

 majority of the owners to the southwest of GMF use their lands

 for primarily residential purposes. In the surrounding area

 there is also mixed farming, a hog farm, a dog kennel, a

 stable and a golf course. The severity of the interference is

 not the result of the plaintiffs' special sensibilities

 although one of the plaintiffs has special sensibilities which

 have magnified the impact on her. The operation of GMF has

 dramatically changed the nature of the neighbourhood. While

 the mushroom farm is classified by statute as an agricultural

 operation the odours and haze it produces are completely

 unheard of and intolerable to the owners in the area which was

 the subject of the evidence. The plaintiffs have resided in

 the area for up to 58 years and the interference caused by GMF

 is unprecedented. Three of the plaintiffs have resided on
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 working farms in the area for decades. The reasonableness of

 the plaintiffs' complaints is enhanced by the fact that they

 have tolerated the usual farm odours from mixed farms and a

 hog farm.

 

 The defendants' operation produces a food product and an

 agricultural producer of food is a valued enterprise. However,

 it is not the growing of mushrooms which is the nuisance but

 only the composting of material used to grow the mushrooms.

 The defendants have made efforts at significant expense to

 reduce the nuisance caused by their operation but have

 deliberately tried to belittle the neighbours' complaints and

 have falsely denied under oath that their operation produces a

 nuisance. I accept the evidence of the defendants' experts

 that they now take all the reasonable precautions possible in

 the current state of the art of mushroom composting. However,

 the use of the defendants' land for composting is unreasonable

 having regard to the fact that they have neighbours.

 

 Considering all these factors, I find that the defendants'

 operation has caused an unreasonable interference with the use

 and enjoyment of the plaintiffs' lands by producing offensive

 odours. The odours constitute a nuisance at common law.

 

 [34] The trial judge then proceeded to determine whether the

nuisance resulted from a normal farm practice. After reserving

judgment but prior to determining this question, the trial judge

asked counsel for submissions on whether, in the exercise of his

discretion, he should decline to decide the issue and leave it

for determination by the Normal Farm Practices Protection Board.

After receiving submissions, the trial judge concluded that it

would not be practical or appropriate at this late stage in the

proceedings to follow such a course of action. Consequently, he

proceeded to decide the issue.

 

 [35] The trial judge reviewed the definition of "normal farm

practice" contained in each statute and noted the differences

between the wording of the two statutes that he considered to be

material. For ease of reference, I reproduce again the two

definitions and have underlined the differences that were noted

by the trial judge in the later statute:
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Under the 1988 Act:

 

 "normal farm practice" means a practice that is conducted in a

 manner consistent with proper and accepted customs and

 standards as established and followed by similar agricultural

 operations under similar circumstances and includes the use of

 innovative technology used with advanced management practices;

 

Under the 1998 Act:

 

 "normal farm practice" means a practice

 

 that,

 

   (a) is conducted in a manner consistent with proper and

       acceptable customs and standards as established and

       followed by similar agricultural operations under

       similar circumstances, or

 

   (b) makes use of innovative technology in a manner

       consistent with proper advanced farm management

       practices;

 

 [36] The trial judge further considered the factors set out

under s. 6(15) and concluded that:

 

 . . . when the legislature changed the definition in the new

 statute by replacing "proper and accepted customs and

 standards" with "proper and acceptable customs and standards"

 it was the intention of the legislature to make clear that the

 Board and the court have the power to consider not just

 whether a practice was normal but also whether it was

 acceptable in a very broad context. The addition of the word

 "proper" seems to reflect the same intention.

 

(Emphasis in original)

 

 [37] The trial judge held that the proximity of neighbours and

the effect of the operation upon them was a relevant

consideration in determining whether the operation was a normal
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farm practice. He further held that the timing of the start-up

of mushroom farms in relation to the commencement of adjacent

residential development was a relevant consideration. In his

view, the "inclusion of this factor" in determining what is

normal farm practice would provide "a fair and reasonable way of

balancing the interests of the public in agriculture and in

providing housing" and "would be consistent with the intention

of the legislature in enacting [the] legislation". After quoting

from the legislative debates, he stated as follows:

 

 It is clear that the legislation was intended to protect

 farmers from unreasonable complaints of people who are

 intolerant of agricultural disturbances because they are used

 to city living and that it was also intended to protect

 farmers who are already carrying on agricultural practices

 which produce disturbances which are normal in the area. The

 defendants in this case do not fall into either category.

 

 I recognize that there is a broad spectrum of farm types and

 of agricultural practices and I am not suggesting that a farm

 will not be complying with normal farm practice if it

 commences operations in an area where that type of farm has

 not operated before. The issue would be whether the intensity

 and frequency of any nuisance produced by that farm would be

 consistent with normal farm practice in that area. In the case

 before me the evidence establishes that the GMF produces a

 nuisance which because of its intensity and frequency is

 completely out of character for this rural area.

 

 It is not unreasonable to expect city folk moving to

 residences in the country to make enquiries and to tolerate

 any normal farm practices which already produce a nuisance in

 that area. Similarly, it is not unreasonable to expect new

 types of farms which produce a nuisance which is fundamentally

 different in intensity or frequency or both from those already

 existing in a rural area to make enquiries and desist from

 conducting such operations in that new area. Nor is this a new

 concept. As mentioned earlier, Dr. Rinker in his publication

 written for the Ministry of Agriculture and Food recognized

 that composting odours were a world wide problem and said, ".

 . . anyone considering constructing or purchasing a mushroom
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 farm must be especially cautious in choosing the site for

 composting preparation". He noted that some farms had to

 relocate their composting operations up to 160 km. from the

 growing site. The evidence satisfies me that the defendants

 were well aware of the potential effect on neighbours and

 should not have started composting in that area.

 

(Emphasis added)

 

 [38] The trial judge concluded that the operation of GMF up

until the spring of 1995 was not a "normal farm practice"

because the composting was not carried out properly. With

respect to the operation of GMF over the entire period of time,

he further concluded as follows:

 

 From the commencement of its operations GMF was not operating

 in a manner consistent with proper and accepted customs and

 standards as established and followed by similar agricultural

 operations under similar circumstances and was not operating

 in a manner consistent with proper and acceptable customs and

 standards as established and followed by similar agricultural

 operations under similar circumstances because GMF commenced

 its operations in an area where the nuisance it produced was

 completely out of character. There is no evidence that such a

 fundamental change in an area's environment had ever been

 introduced anywhere else in similar circumstances. In any

 event I do not think it is acceptable. In my view the

 intensity and frequency of the odours produced by GMF

 fundamentally changed the rural environment the plaintiffs

 enjoyed before. Even those of the plaintiffs who had been

 farmers themselves found the GMF odours intolerable.

 

 Having considered the factors I discussed earlier as relating

 to what is a normal farm practice, I conclude that the GMF

 operation was never in the category of normal farm practice.

 

(Emphasis added)

 

   3. Application of the statutes to the appellants'

      operation
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 [39] There is no question that the appellants' mushroom farm

is an agricultural operation within the meaning of both

statutes. There is also no issue on this appeal that the odours

resulting from the composting phase of the operation constitute

a nuisance at common law. The narrow issue for determination is

whether the trial judge, based on the facts as he found them,

erred in not concluding that the composting phase of the

appellants' operation was carried on as a "normal farm practice"

within the meaning of both statutes.

 

 [40] The definition in each statute is comprised of two

components. The first part of the definition necessitates that a

comparative analysis be made between the practice in question

and that followed by similar agricultural operations under

similar circumstances. The second part of the definition

concerns the use of innovative technology. Since proper subjects

of comparison in cases where innovative technology is used may

not be available, the question becomes, rather, one of measuring

such use in a more general way against advanced management

practices.

 

 [41] The different wording of the definition in each statute

was noted by the trial judge as "material in this case". As

noted earlier, it was his view that when the legislature changed

the definition to read "acceptable" instead of "accepted" and

added the word "proper" it intended "to make clear that the

Board and the court have the power to consider not just whether

a practice was normal but also whether it was acceptable in a

very broad context".

 

 [42] I agree, and the parties do not dispute, that the

determination of what constitutes a "normal farm practice" must

be made in a proper context, and that, depending on the practice

under review, the context may be broad indeed, involving the

consideration of many relevant factors including the proximity

of neighbours and the use they make of their lands. However, it

is my view that this approach applies under either statute.

Hence, nothing turns on the 1998 amendment to the definition of

"normal farm practice" in this case and the differences between

the two statutes are not "material" in any real sense.
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 [43] In this case, there is no suggestion that GMF was making

use of innovative technology and it is therefore the comparative

component of the definition that is applicable. The kind of

evidence that will be relevant to this inquiry will vary greatly

depending on the practice and the operation in question. The

following hypothetical published by the Ministry of Agriculture,

Food and Rural Affairs [See Note 2 at end of document]

illustrates the highly fact-specific nature of the inquiry:

 

 Hypothetically, in a hearing before the [Board] by an

 applicant about noise-producing equipment frequently used to

 scare birds away from eating grapes in vineyards, the [Board]

 might decide that it was normal to use this equipment:

 

 -- in a location where few, if any, neighbours lived nearby,

    but not normal if there were many residences nearby

 

 -- in a vineyard in the Region of Niagara, but not normal if

    used to scare coyotes from sheep pastures in Bruce County

 

 -- with a method of operation using automatic shutoff

    switches, but not normal using manual shutoff switches

 

 -- when bird pressure was greatest during the timing of early

    morning and late afternoon, but not normal during the

    middle of the day during hot weather when birds eat less

    frequently.

 

(Emphasis in original)

 

 [44] In my view, the trial judge properly identified the kind

of evidence that could be relevant to the comparative analysis

in this case in his ruling on the application to reopen the

case. He repeated the relevant part of his reasons on the ruling

in his final judgment:

 

 In this case the focus is on evidence relating to the odour of

 phase one composting operations carried on to produce

 substrate for mushroom farming. Without limiting the scope of

 what evidence may be relevant to show "similar circumstances"

 of the defendants' operation, I would say that in my view it
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 would include evidence [to show how the defendant's operation

 compared to other operations] as to the location, the

 surrounding geographical features, the proximity of neighbours

 and the uses they make of their lands, the zoning of the farm

 land and of the neighbours' lands, weather features of the

 area and other factors which may bear on the potential effect,

 if any, of the operation on others.

 

 It would also include other factors which are already in

 evidence such as the size of the operation and the formula

 used.

 

 When I say these factors are relevant I am not saying that

 there must be evidence on each factor in every case. The

 sufficiency of the scope of the evidence and its weight are

 matters which must be considered in the circumstances of each

 case which include the extent to which the plaintiffs take

 issue with the evidence. The court must make a finding as to

 whether the defendant has established that its operation is

 carried on as a normal farm practice in the context of the

 particular case.

 

 [45] The appellants called this kind of evidence about the

composting practices followed by similar agricultural operations

under similar circumstances and the trial judge made the

appropriate comparison. As noted earlier, he concluded that,

since at least the spring of 1995, the composting practices,

equipment and facilities used by GMF were customary in the

mushroom industry and all reasonable precautions possible in the

current state of mushroom composting to reduce the odours

resulting from the process were being used. He further concluded

that there was no material difference between the relationship

of GMF and residential neighbours compared to other mushroom

farms.

 

 [46] I agree with the appellants' position that, based on

these findings with respect to the appellants' operation since

the spring of 1995, the trial judge should have concluded that

the appellants were entitled to the statutory protection against

nuisance claims. Rather, he improperly concluded that the

appellants were not entitled to the statutory protection because
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the nuisance was new and out of character to the area previously

enjoyed by the respondents. It is my view that this approach

introduces a notion of proximity in time that is inconsistent

with the stated objectives of the legislation. It would prohibit

intensive agricultural activities from being established in new

areas, even where properly zoned agricultural, simply because

there are existing residences nearby. This prohibition would be

inconsistent with the stated objective in the preamble to the

1998 Act to, not only "conserve" and "protect" but also

"encourage the development and improvement of agricultural lands

for the production of fo od". This approach also ignores the

fact that the legislature expressly recognized that

"agricultural activities may include intensive operations that

may cause discomfort and inconveniences to those on adjacent

lands".

 

 [47] While the proximity of neighbours and the effect of the

farm practice on the use of their lands are relevant

considerations in the determination of whether the farm practice

is "normal", the fact that the nuisance may be new to the area

or to the complainants is irrelevant. It cannot change the

character of a practice that is otherwise a "normal farm

practice". Otherwise, the inclusion of the notion of "first in

time, first in right" would effectively undermine one of the

important objectives behind the legislation.

 

 [48] Counsel for the respondents made no attempt to support

the trial judge's inclusion of this additional factor in the

interpretation of the legislation. Counsel argued, rather, that

the trial judge's decision could be supported on the basis that

the intensity and frequency of the odours produced by GMF

exceeded any "acceptable" tolerance level and, hence, fell

outside the scope of protection under the statutes. Counsel

argued that it is implicit from the use of the words "discomfort

and inconveniences" in the preamble and "proper and acceptable"

in the definition of 'normal farm practice' under the 1998 Act

that the protection does not extend to intolerable levels such

as those experienced by the respondents in this case.

 

 [49] I see no merit to this argument. The protection afforded

under both Acts is against "nuisance" which, by definition, must
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constitute a substantial interference that would not be

tolerated by the ordinary occupier. The reference to "discomfort

and inconveniences" in the preamble of the 1998 Act does not

change the nature of the tort of nuisance. Further, I am unable

to read any outer limit to the protection as contended by the

respondents from the words "proper and acceptable" in the first

part of the definition of "normal farm practice" in the 1998

Act. Quite clearly, these words qualify the nouns "customs and

standards" as established and followed by similar agricultural

operations under similar circumstances. While the effect of a

particular practice on neighbouring properties can be a relevant

consideration in determining what are the "proper and acceptable

customs and standards" for an operation, it does not mean that

the practice must be within the tolerance limits of, or

acceptable to, the affect ed neighbour before the test can be

met.

 

   4.  Conclusion

 

 [50] In my view, the findings of fact made by the trial judge

support his conclusion that GMF's composting practice was not a

"normal farm practice" up until the spring of 1995, but not

thereafter. The trial judge's conclusion with respect to the

period of time up to the spring of 1995 was based on his

specific finding that the manner in which the composting was

conducted during the initial months of the operation was not

consistent with accepted customs and standards as established by

similar mushroom farms under similar circumstances. As such, the

appellants cannot claim the statutory protection for that period

of time. On the other hand, the trial judge's conclusion with

respect to the period thereafter cannot be supported by the

material findings of fact made at trial. The trial judge's

findings can only lead to the conclusion that the composting

practice followed by GMF after the spring of 1995 was a normal

farm practice within the meaning of the statutes. The conclusion

to the contrary was based on the trial judge's erroneous

interpretation of the legislation and cannot be supported.

 

 [51] In the result, I would allow the appeal, set aside the

judgment and refer the matter to the trial judge for a

reassessment of the damages and costs of the trial in accordance
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with this analysis.

 

III. Intervention by the Ontario Federation of Agriculture

 

 [52] Although the Ontario Federation of Agriculture ("the

OFA") argued in its factum that the Superior Court of Justice

did not have the jurisdiction to determine at first instance

what constitutes a "normal farm practice" under the 1998 Act,

this argument was not advanced in oral submissions. Counsel for

the OFA conceded that, given the late stage in the proceedings

when the question was raised, the trial judge did not err in

deciding the issue himself rather than leaving the matter for

determination by the Normal Farm Practices Protection Board.

 

 [53] Although counsel did not expressly acknowledge the point,

I take it from this concession that the OFA is retracting the

primary submission in its factum that the Superior Court of

Justice only acquires jurisdiction to make an award in a

nuisance case against an agricultural operation after the Board

determines that the "disturbance" complained of is not the

result of a "normal farm practice". In any event, it is my view

that there is nothing in the 1998 Act, express or implied, that

ousts the jurisdiction of the Superior Court of Justice to

decide, in the context of an action in nuisance, whether the

defendants are immune from liability because the subject matter

of the claim is a "normal farm practice" within the meaning of

the statute. The question is, rather, whether the court should,

in its discretion, decline to determine the issue and stay the

action in nuisance until the Board makes the determination

whether the disturbance constitutes a normal farm practice. See

s. 106 of the Courts of Jus tice Act, R.S.O. 1990, c. C.43 for

the general power to stay proceedings in appropriate

circumstances. The intervenor takes the position that courts, in

all cases, should decline to exercise their jurisdiction and

leave the determination of what constitutes a normal farm

practice to the Board.

 

 [54] In the circumstances of this case, no one takes issue

with the trial judge's decision to determine the matter himself.

As he stated in his reasons, had the issue been raised at the

commencement of the trial [See Note 3 at end of document], he
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might well have left the matter for the Board to determine, but

as matters stood, the parties had gone to enormous expense to

present the case before the court and if the issue were referred

to the Board, the evidence would have to be called again and

significant delays would be occasioned. The trial judge also

noted that the court was better equipped to determine the

related questions of statutory interpretation than the Board.

Finally, the trial judge remarked that, whether he declined to

hear the matter or not, a multiplicity of proceedings appeared

to be unavoidable:

 

 If the matter were referred to the Board and it found this was

 not a case of normal farm practice it could order the

 composting operation to stop but could not compensate the

 plaintiffs because this is not within their authority. The

 parties would have to return to the court once again. As I

 will discuss, if the plaintiffs succeed before me I can

 compensate them but cannot issue an injunction to terminate

 the nuisance. This is a very impractical and costly division

 of authority.

 

 [55] Although the court's power to issue an injunction

prohibiting a farmer from carrying on an agricultural operation

that is not a normal farm practice is not in issue on this

appeal, I find it important to determine the matter in the

context of the issue raised by the intervenor. For reasons that

I will set out below, it is my view that the court does retain

this jurisdiction under the 1998 Act. Nonetheless, there remains

a division of power between the Board and the court that lends

much support to the intervenor's position. In my view, absent

special circumstances (this case is one example), the question,

raised within a nuisance action, of whether a disturbance

constitutes a "normal farm practice" should generally be left

for the Board to determine and the action should be stayed

pending such determination. I find the intervenor's position

persuasive for the following reasons.

 

 [56] First, the expertise of the Board is a very important

factor. The Board is an administrative tribunal that has been

constituted with the particular expertise to achieve the

purposes of the legislation. It also has the power to appoint
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experts to assist it in performing any of its functions: s.

8(3).

 

 [57] Second, the Board's special procedure and non-judicial

means available under the legislative scheme to implement its

purposes can present litigants with significant advantages over

the traditional court system. I note the following. The Board

has the general power to inquire into and resolve a dispute

respecting an agricultural operation and to determine what

constitutes a normal farm practice: s. 4(2)(a). The material

before the court demonstrates that the informal procedures that

have been put in place have proven quite effective. One

consultation paper on the role of the Farm Practices Protection

Board dated February 1996 reveals that, on average, the Ontario

Ministry of Agriculture, Food and Rural Affairs receives

approximately 700 environmentally related complaints annually,

yet the Board holds only two hearings per year. The great

majority of complaints are otherwise resolved by ministry staff

and/or other experts. This is further confirmed in the

Ministry's "fact sheet" referred to earlier where it is

estimated that only about 1 per cent of the total complaints

received by Ministry staff on nuisances covered by the Act

actually end in a Board hearing. Even when the matter is not

resolved informally and a hearing does take place, it is usually

held in local municipalities, the procedure is less formal than

court proceedings and, judging from the Board decisions that

have been presented to this court, the entire process appears to

be more accessible to the unrepresented litigant.

 

 [58] Third, the Board has extensive powers of relief that can,

in many cases, be more suitable to the needs of the parties. If

the practice is a normal farm practice, there is no difference

between the powers of the Board and the court. The Board must

dismiss the application and likewise, the court must dismiss the

action in nuisance. It is in those cases where the disturbance

is not a normal farm practice that the differing powers can

become significant.

 

 [59] Of particular significance is the Board's power, where

the disturbance is not a normal farm practice, to require that a

farmer implement certain farming techniques and methods to
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ensure compliance with normal farm practice: s. 5(4)(c). The

court does not have such power. Example[s] of remedial orders

made by the Board under the earlier statute can be found in the

following decisions: Re Youcke v. Hermann (September 29, 1993)

93-01 (F.P.P.B.); and Re Thuss v. Shirley (December 27, 1990)

90-02 (F.P.P.B.). After making an order, the Board retains the

power to make the necessary inquiries and orders to ensure

compliance with its decisions: s. 4(2).

 

 [60] If the practice is not a normal farm practice, the Board,

in addition to its power to make remedial orders, has the power

to order the farmer to cease the practice: s. 5(4)(b). In my

view, the court also has this power under the 1998 Act. I

reproduce the relevant provisions here for ease of reference:

 

   2(1) A farmer is not liable in nuisance to any person for a

 disturbance resulting from an agricultural operation carried

 on as a normal farm practice.

 

   (2) No court shall issue an injunction or other order that

 prohibits a farmer from carrying on the agricultural operation

 because it causes or creates a disturbance.

 

                           . . . . .

   (4) Subsections (1) and (2) do not apply to preclude an

 injunction or order, in respect of a nuisance or disturbance,

 against a farmer who is in contravention of an order of the

 Board made under clause 5(4)(b) related to that nuisance or

 disturbance.

 

 [61] It is clear that a court has the power under s. 2(4) to

issue an injunction against a farmer who is in contravention of

an order made by the Board under s. 5(4)(b) to cease a practice

that is not a normal farm practice. In my view, the court, under

s. 2(2), also retains the general power to issue an injunction

against a farmer who creates a nuisance where the disturbance is

not a normal farm practice and the Board has not issued such an

order. It is undisputed that the protection under s. 2(1) is

limited to agricultural operations that are carried on as a

normal farm practice. In my view, the words "the agricultural

operation" under s. 2(2) can only be referable and limited to
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the "agricultural operation carried on as a normal farm

practice" to which the protection extends under s. 2(1). This

interpretation is more consonant with the general principle that

a superior court's jurisdiction cannot be ousted by legislation

unless by clear and explicit statutory wording to th is effect:

see Ordon Estate v. Grail, [1998] 3 S.C.R. 437, 166 D.L.R. (4th)

193.

 

 [62] However, the court's power to grant injunctive relief

where the nuisance results from an operation that is not a

normal farm practice is no greater than that exercisable by the

Board. Indeed, the Board's general power to make inquiries and

further orders to ensure compliance with its orders may present

certain advantages to the litigants that are not as readily

available before the courts.

 

 [63] Of course, as noted by the trial judge, the Board does

not have the power to award damages. However, in those cases

where the disturbance is held to not be a normal farm practice,

the Board can issue an order to stop the practice, and the

complainant, if so inclined, can pursue his claim before the

courts. Presumably, the offending practice will have ceased and

the total damages can then be assessed.

 

 [64] For these reasons, it is my view that, absent special

circumstances, complaints in respect of agricultural operations

should generally be brought first before the Board before any

action in nuisance is entertained by the courts.

 

 [65] SHARPE J.A. (ABELLA J.A. concurring):--I have had the

advantage of reading Charron J.A.'s reasons for judgment. I

agree with paras. 52 to 64 of her reasons and with her

conclusion that, absent special circumstances such as existed in

the present case, complaints with respect to nuisances created

by agricultural operations should generally be brought first

before the Normal Farm Practices Board before any action in

nuisance is entertained by the courts. However, I respectfully

disagree with her conclusion that the trial judge erred in the

manner in which he interpreted and applied the Farm Practices

Protection Act, R.S.O. 1990, c. F.6 (the "1988 Act") and the

Farming and Food Production Protection Act, 1998, S.O. 1998,
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c.1. For the reasons that follow, I would dismiss the appeal and

uphold the award of damages he made in favour of the

respondents.

 

Facts

 

 [66] My colleague has fully set out the facts, the

legislation, and the findings of the trial judge. [See Note 4 at

end of document] I need not repeat her comprehensive discussion

of these points. I would, however, place greater emphasis on the

trial judge's findings with respect to the degree of disturbance

caused to the respondents by the appellant's mushroom farm

operation, as I believe those findings were an important factor

in his ultimate decision that the appellants were liable in

nuisance despite the protective legislation.

 

 [67] The trial judge generally accepted the evidence offered

by the respondents describing the odours emanating from the

appellant's mushroom farm and the effect those odours had upon

the respondents. The odours were described in various graphic

terms, including the following: "like a septic tank"; "rotten

eggs, putrid, stink, rank and nauseating"; "decaying animals,

cow manure"; "nauseating and like rotten flesh"; "like an

outhouse, ammonia, sour, putrid, rotten vegetables"; "like

ammonia or rotten meat and as bad, terrible and unbearable

stenches"; "having one's face buried in faeces"; "worse than the

pig farm"; and "unbelievably terrible."

 

 [68] The trial judge accepted the respondents' evidence that

these odours were regular and persistent and that they

significantly interfered with the use and enjoyment of their

properties. The respondents significantly curtailed their

outdoor activities, including walking and gardening. Several

respondents complained of sore throats and breathing

difficulties, which they attributed to the odours. The trial

judge found that the odours "have affected the physical

well-being of the plaintiffs to a significant degree and very

substantially disrupted their use of their lands". The trial

judge also found that the respondents were not unusually

sensitive, nor were they unfamiliar with odours emanating from

farming operations. Indeed, several of them compared the odours
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emanating from the appellant's operation to those experienced

from a nearby pig farm. The odours from the appellant's

operation were said to be stronger, more prevalent, and more of

an interference with enjoyment and use of the respondent's

property than those from the pig farm.

 

 [69] I would also point out that at trial, the appellant led

evidence disputing that of the respondents as to the

significance of the offensive odours emanating from the mushroom

farm. The trial judge specifically rejected the evidence of Mac

Snobelen, Clay Taylor, Brent Taylor and David Van Dusen in this

regard. As the trial judge noted, the gist of the testimony of

these witnesses "was that there were seldom any offensive odours

in the immediate area of the composting operation and virtually

never any offsite". The trial judge concluded "that in their

effort to minimize the plaintiffs' complaints they deliberately

gave the court an inaccurate impression of the odours produced

by composting".

 

Analysis

 

 [70] The central issue on this appeal is the meaning to be

given the phrase "normal farm practice". It is common ground

that if the activities of the appellant qualify as a "normal

farm practice", the respondent's claim in nuisance must be

dismissed. For ease of reference, I repeat here the statutory

definitions of "normal farm practice". The 1988 Act defined that

term [in s. 1] as follows:

 

 "normal farm practice" means a practice that is conducted in a

 manner consistent with proper and accepted customs and

 standards as established and followed by similar agricultural

 operations under similar circumstances and includes the use of

 innovative technology used with advanced management practices.

 

The 1998 Act contains the following definition [in s. 1]:

 

 "normal farm practice" means a practice that,

 

   (a) is conducted in a manner consistent with proper and

       acceptable customs and standards as established and

20
01

 C
an

LI
I 8

58
1 

(O
N

 C
A

)



       followed by similar agricultural operations under

       similar circumstances, or

 

   (b) makes use of innovative technology in a manner consistent

       with proper advanced farm management practices.

 

 [71] It appears to be common ground that the inquiry into

whether a farming operation qualifies as a "normal farm

practice" is both fact and site-specific. I agree with Charron

J.A. at para. 42 that "the determination of what constitutes a

'normal farm practice' must be made in a proper context, and

that, depending on the practice under review, the context may be

broad indeed, involving the consideration of many relevant

factors including the proximity of neighbours and the use they

make of their lands."

 

 [72] There appear to be no judicial decisions, apart from that

under appeal in this case, interpreting these provisions of

either of the statutes. In some cases, the Farm Practices

Protection Board under the 1988 Act appears to have taken a

broadly contextual, site-specific, and evaluative approach. In

Bader v. Dionis (September 2, 1992), 92-01 (F.P.P.B.), the Board

found that the use of acoustical bird scaring devices was a

normal farm practice, but warned at p. 6 that "this does not

mean that in all situations where it is in close proximity to

residential dwellings that the use of a bird banger will be a

normal farm practice." In Thuss v. Shirley (December 27, 1990),

90-2 (F.P.P.B.), the Board dealt with a red ginseng operation

that required sandy soil with little or no organic material. The

soil was susceptible to wind erosion, and blowing sand seriously

disrupted the activities on, and enjoyment of, neighbouring

non-agricultural properties. There was no evidence of similar

operations in Ontario, but there was evidence that the farm had

followed the practices of its Korean advisers. The Board

concluded at p. 4 that the farm practice for this crop "will, by

necessity, have to be innovative" and that "[i]nnovative

management practices . . . cannot be deemed normal if they

result in severe erosion. Consequently, in this case, the

blowing soil and related sand storms, do not result from a

normal farm practice." The underlying premise of this conclusion

is that even though a practice may be appropriate from the
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perspective of the farming operation that seeks to defend it, it

will not be acceptable if it causes disproportionate harm to

neighbouring non-agricultural users.

 

 [73] The Normal Farm Practices Protection Board saw fit to

express strong disagreement with the approach taken by the trial

judge in the case on appeal when the situation of the

appellants' operation came before it in another proceeding. In

Gardner v. Greenwood Mushroom Farms (September 21, 2000),

2000-01, the complainants argued that the appellant was bound by

the result in the judgment under appeal here. The Board rejected

that contention and went on to state its concern that the trial

judge did not fully appreciate the Board's approach to the

determination of "normal farm practices". The Board expressed

the view (at p. 7) that the trial judge had "placed too much

weight upon the order in which competing land uses arrive in a

particular area as a basis for determining normal farm

practice". The Board added at p. 9 that "even though normal farm

practices may cause 'discomfort and inconvenience' to other

persons, those discomforts and inconveniences are the price

which may have to be paid if the Province of Ontario chooses to

maintain viable agricultural businesses."

 

 [74] However, when dealing with another mushroom farm

operation in Gunby v. Mushroom Producers' Co-operative Inc.

(July 30, 1999), 99-02, the Board found that the operation

satisfied the statutory definition of "normal farm practice" but

at the same time expressed disappointment "that the mushroom

industry in Ontario does not appear to take a leading role in

the development of technology which would reduce the production

of anaerobic gases. We strongly urge the mushroom industry to

expend the money that is necessary to develop aerated floors and

biofilters in mushroom production within Ontario. Otherwise, the

entire industry may be adversely affected by a future ruling of

this Board which may conclude that the standard of normal farm

practice has shifted from conventional Phase 1 production to

aerated floor and biofilter technology." This latter decision,

like the others I have cited, indicates that the Board does take

into account a broad range of factors, including the nature and

the extent of the harm suffered by third parties, in

determining whether farm practices gain the protection of the
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Act. In effect, the Board adopts an appropriately evaluative

approach that is in keeping with the legislative language, and

does not strictly equate "normal farm practice" with those

practices actually adopted by industry in Ontario.

 

 [75] The appellants argue that the preamble to the Act

indicates a legislative intention to "encourage the development

and improvement of agricultural lands for the production of food

. . ." and that this legislative purpose would be frustrated, if

not defeated, if landowners could complain of a disturbance on

the ground that they were there first. I agree that the preamble

has an important bearing on the interpretation of the Act and

that terms of a statute must be interpreted in light of its

purposes. However, statutory interpretation does not occur in a

vacuum and there are other important legal principles that a

court can and should take into account. This Act represents a

significant limitation on the property rights of landowners

affected by the nuisances it protects. By protecting farming

operations from nuisance suits, affected property owners suffer

a loss of amenities, and a corresponding loss of property value.

Profit-making ventures, such as that of the appellants, are

given the corresponding be nefit of being able to carry on their

nuisance creating activity without having to bear the full cost

of their activities by compensating their affected neighbours.

While the Act is motivated by a broader public purpose, it

should not be overlooked that it has the effect of allowing farm

operations, practically, to appropriate property value without

compensation.

 

 [76] It is, of course, open to the legislature to limit

individual rights of property in order to achieve some broader

social objective. On the other hand, it is a well-established

principle of statutory interpretation that if legislation is

inconclusive or ambiguous, the court may properly favour the

protection of property rights: [P.-A. Ct, The Interpretation

of Legislation in Canada, 3rd ed. (Toronto: Carswell, 2000)] at

pp. 473-75, 482-86. In Manitoba Fisheries Ltd. v. Canada, [1979]

1 S.C.R. 101 at p. 109, 88 D.L.R. (3d) 462, the Supreme Court of

Canada adopted the following passage from Attorney-General v. De

Keyser's Royal Hotel Ltd., [1920] A.C. 508 at p. 542, [1920] All

E.R. Rep. 80:
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 The recognized rule for the construction of statutes is that,

 unless the words of the statute clearly so demand, a statute

 is not to be construed so as to take away the property of a

 subject without compensation.

 

 [77] There is also authority for the proposition that a court

will lean against an interpretation that would allow one party

to appropriate the property of another: Board of Industrial

Relations v. Avco Financial Services Realty Ltd., [1979] 2

S.C.R. 699 at p. 706, 98 D.L.R. (3d) 695. Undoubtedly in the

modern era, there has been an increasing judicial acceptance of

laws restricting rights of private property to achieve some

broader social purpose, but as pointed out by R. Sullivan in

Driedger on the Construction of Statutes, 3rd ed. (Toronto:

Butterworths, 1994) at p. 373, when interpreting such statutes

the courts still have a role in achieving an appropriate

balance:

 

 The idea that a legislature might intend to limit the free and

 full enjoyment of individual property rights for the purpose

 of securing a public benefit or promoting the interests of a

 larger community is familiar to modern courts and excites

 little resistance. The focus is on striking an appropriate

 balance between individual property rights, which remain

 important, and legislative goals.

 

 [78] In my opinion, a broad approach, relating the inquiry to

the specific circumstances pertaining to the site with a view to

striking an appropriate balance between the rights of affected

property owners and nuisance creating farming operations, is

borne out by the language of the statute. I agree with the trial

judge that the legislative language indicates that there should

be a qualitative or evaluative element to the interpretation of

"normal farm practice". As I read both the 1988 and the 1998

Acts, farming operations do not automatically gain statutory

protection by showing that they follow some abstract definition

of industry standards.

 

 [79] First, both statutes require that the "circumstances" be

taken into consideration. This means that the same practice may
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qualify as a normal farm practice in one situation, but not in

another where the circumstances are different. The definition of

"normal farm practice" requires that the operation at issue be

assessed with regard to the "customs and standards as

established and followed by similar agricultural operations

under similar circumstances" (emphasis added). Section 6 of the

1998 Act, exempting a "normal farm practice" from the

application of municipal ordinance, sheds some light on the

question. Section 6(1) provides that "[n]o municipal by-law

applies to restrict a normal farm practice carried on as part of

an agricultural operation", and s. 6(2) allows the Normal Farm

Practices Protection Board to determine whether the practice at

issue is a normal farm practice for the purposes of

non-application of a municipal by-law. Section s. 6(15) directs

the Board to consider, among other factors, "[t]he specific

circumstances pertaining to the site". Although these provisions

do not apply directly to the circumstances of the present case,

the phrase "normal farm practice" should be given a consistent

interpretation and, if "the specific circumstances pertaining to

the site" bear upon the definition of "normal farm practice" in

one context, it would be anomalous to exclude site-specific

considerations from the definition in another context. As Cory

J. stated in Thomson v. Canada (Deputy Minister of Agriculture),

[1992] 1 S.C.R. 385 at p. 400, 89 D.L.R. (4th) 218: "Unless the

contrary is clearly indicated by the context, a word should be

given the same interpretation or meaning whenever it appears in

an act": see also P.-A. Ct, [supra], at p. 332. In my opinion,

the same holds equally true for phrases recurring throughout a

statute.

 

 [80] Second, the farming operation must also satisfy the

tribunal hearing the case that, in the circumstances, the

customs and standard are, in the words of the 1988 statute,

"proper and accepted" and in the words of the 1998 statute,

"proper and acceptable". The words "proper and acceptable"

connote a qualitative, evaluative inquiry. The Shorter Oxford

English Dictionary (Oxford: Clarendon Press, 1993) defines

"proper" as (inter alia) "of requisite standard or type; fit,

suitable, appropriate; fitting, right" and "acceptable" as

"worth accepting; likely to be accepted; pleasing, welcome,

tolerable". These words qualify and limit the phrase "customs
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and standards as established and followed by similar

agricultural operations under similar circumstances". I read

this qualification as adding another important dimension to the

inquiry.

 

 [81] In my respectful view, this statutory language indicates

that the farming industry does not have carte blanche to

establish its own standards without independent scrutiny. Not

all industry standards prevail -- only those that are judged to

be "proper and acceptable". In my view, this statutory language

requires the adjudicative body to consider a wide range of

factors that bear upon the nature of the practice at issue and

its impact or effect upon the parties who complain of the

disturbance, with a view to determining whether the standard is

"proper and acceptable". An analogy may be drawn from the law of

negligence, where reliance on custom and established practice is

relevant but not decisive on the requisite standard of care. In

Waldick v. Malcolm, [1991] 2 S.C.R. 456 at p. 474, 83 D.L.R.

(4th) 114, Iacobucci J. dealt with this issue in the context of

an occupier's liability case: ". . . the existence of customary

practices which are unreasonable in themselves, or which are not

otherwise acceptable to courts, in no way ousts the duty of care

owed by occupiers under s. 3(1) of the [Occupier's Liability]

Act."

 

 [82] To the extent there is any ambiguity in the legislation

as to whether or not the words "proper and acceptable" limit or

qualify the industry standards, the principles I have discussed

suggest that ambiguity should be resolved in favour of the

respondents whose property is adversely affected without

compensation.

 

 [83] In deciding that the appellants failed to satisfy the

"normal farm practice" standard, the trial judge was strongly

influenced by two factors. First, as I have already mentioned,

he found that the degree and intensity of the disturbance

created an intolerable situation for the respondents. The second

was the fact that the respondents were there first and that the

appellants' mushroom farm operation created a significantly

greater and different disturbance than anything that had been

experienced before in the area.
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 [84] The appellants take issue with the trial judge's

approach. They argue that he erred in taking into account both

the degree and extent of the disturbance and the fact that the

respondents were there first. I disagree. In my view, the trial

judge was warranted in taking these closely related factors into

account in assessing the appellants' claim that they were simply

following "proper and acceptable" customs and standards of the

farming industry.

 

 [85] I agree that a strict or automatic "first in time, first

in right" approach would not be warranted and that it would

result in an unduly restrictive interpretation of the Act that

would unduly limit the establishment of new farming operations.

However, I would not go to the other extreme and accept the

proposition that the timing factor should be excluded as

entirely irrelevant. In my view, the relative timing of the

establishment of the farming operation and the occupancy of

those who complain of the disturbance it creates is one of the

relevant contextual, site-specific circumstances to be

considered. On this point, I find the reasons of the trial judge

to be persuasive (at para. 283):

 

 The consideration of this factor would also seem to be a fair

 and reasonable way of balancing the interests of the public in

 agriculture and in providing housing. Within a five minute

 drive of the courthouse where this trial took place there are

 numerous examples of situations where there are agricultural

 operations immediately beside housing subdivisions. Indeed,

 the subdivisions are spreading rapidly into what has been

 farmland. In considering, for example, how these statutes

 would operate if the mushroom farm were immediately adjacent

 to one of these subdivisions, it would seem to me to be

 appropriate to consider what was the normal farm practice in

 the area before the subdivisions were built. If [the

 appellant] GMF were adjacent to one of these subdivisions it

 would seem to me to be relevant to consider whether the

 farmland was first used for a mushroom farm before or after

 the subdivisions were built. Another example would be the

 situation where a mushroom farm was started in an area where

 there were a lready other mushroom farms operating in close
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 proximity to residences. That would seem to me to be a

 significantly different situation from the one here where the

 previous farm operations adjacent to the plaintiffs'

 residences did not produce anything close to the degree and

 frequency of offensive odours which were introduced by GMF.

 

 [86] I do not agree that the trial judge's reasons rest on any

strict or absolute rule of "first in time first in right." He

expressly stated at para. 285: "I recognize that there is a

broad spectrum of farm types and of agricultural practices and I

am not suggesting that a farm will not be complying with normal

farm practice if it commences operations in an area where that

type of farm has not operated before." As I read his reasons,

timing was one of the factors he took into account, albeit in

this case an important factor, but it was only part of the much

larger picture of a very significant disturbance suffered by the

respondents.

 

 [87] The second and related factor was the serious nature of

the disturbance suffered by the respondents. Again, it seems to

me that this was an important aspect of the site-specific

circumstances the trial judge was entitled to take into account

in determining whether the appellant's operation constituted a

"normal farm operation" within the meaning of the Act.

 

 [88] In my view, the trial judge was entitled to take these

factors into account in assessing whether the appellants had

brought themselves within the statutory exemption from liability

afforded normal farm practices. I would not interfere with his

determination that they failed to do so.

 

 [89] For these reasons, I would dismiss the appeal with costs

 

Other Issues

 

 [90] I agree with that portion of the reasons of Charron J.A.

dealing with the issues raised by the intervention of the

Ontario Federation of Agriculture. It follows that I do not

agree with the trial judge's determination that he could not

award an injunction or damages in lieu of an injunction.

However, as there was no cross-appeal on that point, I would not
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interfere with the remedy as ordered by the trial judge.

 

                                              Appeal dismissed.

                             Notes

 

 Note 1:  The Greenwood Mushroom Farm is a partnership

consisting of Tri Gro Enterprises Ltd and G.M.F. Part 2. G.M.F.

Part 2 is also a partnership: its partners are the appellants

Brent Taylor Holdings Ltd., Rick Campbell Holdings Ltd., and

Snobelen Mushrooms Ltd. The latter corporation owns and operates

the corporate appellant Mac Snobelen Holdings Ltd. The individual

defendants are employees or officers and directors of the

defendant corporations and the action was dismissed as against

them. The dismissal of the action against the individual

defendants is not an issue on this appeal.

 

 Note 2:  This hypothetical is set out in a "fact sheet"

entitled The Farming and Food Production Protection Act (FFPPA)

and Nuisance Complaints.

 

 Note 3:  Sometime before trial, the appellants moved for the

dismissal of the respondent's action on the ground that it was

barred under the Farm Practices Protection Act. Alternatively,

they sought an order staying the action. The motion was heard

and dismissed by Chadwick J. on October 26, 1998. The motions

judge held that there was a genuine issue for trial i.e.

whether the appellants' operation fell within the definition of

"normal farm practice" and he therefore refused to grant summary

judgment. However, it does not appear from the motions judge's

endorsement that the alternative question of a stay was

considered, and the parties on appeal could not provide any

explanation.

 

 Note 4:  The trial judge's reasons are reported at [1999] O.J.

No. 3217 (S.C.J.).
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PART I 
GENERAL 

Definitions 
1 (1)  In this Act, 
“consolidated law” means a source law into which are incorporated, 
 (a) amendments, if any, that are enacted by the Legislature or filed with the Registrar of Regulations under Part III 

(Regulations) or under a predecessor of that Part, and 
 (b) changes, if any, that are made under Part V (Change Powers); (“texte législatif codifié”) 
“e-Laws website” means the website of the Government of Ontario for statutes, regulations and related materials that is 

available on the Internet at www.e-laws.gov.on.ca or at another website address specified by a regulation made under 
subsection (3);  (“site Web Lois-en-ligne”) 

“legislation” means Acts and regulations; (“législation”) 
“source law” means, 
 (a) in the case of an Act, the Act as enacted by the Legislature, and 
 (b) in the case of a regulation, the regulation as filed with the Registrar of Regulations under Part III (Regulations) or 

under a predecessor of that Part. (“texte législatif source”)  2006, c. 21, Sched. F, s. 1 (1); 2009, c. 33, Sched. 2, 
s. 43 (1-3). 

Reference to amendment includes reference to repeal, revocation 
(2)  A reference in this Act to amendment in relation to legislation is also a reference to repeal or revocation, unless a 
contrary intention appears.  2006, c. 21, Sched. F, s. 1 (2). 
Regulations re e-Laws website 
(3)  The Attorney General may, by regulation, specify another website address for the purpose of the definition of “e-Laws 
website” in subsection (1).  2006, c. 21, Sched. F, s. 1 (3). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (1-3) - 15/12/2009 

Role of Attorney General 
2 The Attorney General shall, 
 (a) maintain the electronic database of source law and consolidated law for the e-Laws website so as to facilitate 

convenient and reliable public access to Ontario legislation; 
 (b) safeguard the accuracy and integrity of the electronic database of source law and consolidated law that appears on the 

e-Laws website; and 
 (c) safeguard the accuracy and integrity of publications of source law and consolidated law printed by the Queen’s Printer 

or by an entity prescribed under clause 41 (1) (a).  2006, c. 21, Sched. F, s. 2. 
Designation by Chief Legislative Counsel 
3 The Chief Legislative Counsel may designate one or more lawyers employed in the Office of Legislative Counsel to 
exercise the powers and perform the duties of the Chief Legislative Counsel in his or her place.  2006, c. 21, Sched. F, s. 3. 
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Duty, obsolete Acts 
4 The Chief Legislative Counsel shall, from time to time, provide to the Attorney General a list of Acts, or any parts, portions 
or sections of Acts, that have been rendered obsolete by events or the passage of time.  2006, c. 21, Sched. F, s. 4. 

PART II 
STATUTES 

Citation of Acts 
5 (1)  An Act may be cited, 
 (a) by its long or short title; 
 (b) in English as “Statutes of Ontario” or “S.O.” and in French as “Lois de l’Ontario” or “L.O.”, followed by its year of 

enactment and its chapter number.  2006, c. 21, Sched. F, s. 5 (1); 2009, c. 33, Sched. 2, s. 43 (4). 
Same 
(2)  An Act set out in the Revised Statutes of Ontario may be cited in English as “Revised Statutes of Ontario, (year)” or 
“R.S.O. (year)” and in French as “Lois refondues de l’Ontario de (year)” or “L.R.O. (year)”, followed by its chapter number.  
2006, c. 21, Sched. F, s. 5 (2); 2009, c. 33, Sched. 2, s. 43 (5). 
Same 
(3)  An Act may also be cited in accordance with a method prescribed under clause 16 (a) or in accordance with accepted 
legislation citation practices.  2006, c. 21, Sched. F, s. 5 (3); 2009, c. 33, Sched. 2, s. 43 (6). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (4-6) - 15/12/2009 

Enacting clause 
6 An Act shall contain, at the beginning, the following words to indicate the authority by virtue of which it is passed: “Her 
Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows”.  
2006, c. 21, Sched. F, s. 6. 
Power to amend or repeal 
7 (1)  Every Act reserves to the Legislature power to repeal or amend it and to revoke or modify any power or advantage that 
it confers.  2006, c. 21, Sched. F, s. 7 (1). 
Same 
(2)  Any Act may be amended or repealed by an Act passed in the same session of the Legislature.  2006, c. 21, Sched. F, s. 7 
(2). 
Commencement of Acts 
8 (1)  Unless otherwise provided, an Act comes into force on the day it receives Royal Assent.  2006, c. 21, Sched. F, s. 8 (1). 
Same 
(2)  Commencement and short title provisions in an Act and the long title of the Act are deemed to come into force on the day 
the Act receives Royal Assent, regardless of when the Act is specified to come into force.  2006, c. 21, Sched. F, s. 8 (2). 
Selective proclamation 
(3)  If an Act provides that it is to come into force on a day to be named by proclamation, proclamations may be issued at 
different times for different parts, portions or sections of the Act.  2006, c. 21, Sched. F, s. 8 (3). 
Time of commencement and repeal 
Commencement 
9 (1)  Unless otherwise provided, an Act comes into force at the first instant of the day on which it comes into force.  2006, 
c. 21, Sched. F, s. 9 (1). 
Limitation 
(2)  Unless otherwise provided, an Act that comes into force on Royal Assent is not effective against a person before the 
earlier of the following times: 
 1. When the person has actual notice of it. 
 2. The last instant of the day on which it comes into force.  2006, c. 21, Sched. F, s. 9 (2). 
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Repeal 
(3)  Unless otherwise provided, the repeal of an Act takes effect at the first instant of the day of repeal.  2006, c. 21, Sched. F, 
s. 9 (3). 
Exercise of delegated power before commencement 
10 (1)  A power conferred by an Act to make regulations or appointments or do any other thing may be exercised at any time 
after Royal Assent even if the Act is not yet in force.  2006, c. 21, Sched. F, s. 10 (1). 
Same 
(2)  Until the Act comes into force, the exercise of a power in accordance with subsection (1) has no effect except as may be 
necessary to make the Act effective when it comes into force.  2006, c. 21, Sched. F, s. 10 (2). 
Repeal of unproclaimed Acts, provisions 
Annual report 
10.1  (1)  On one of the first five days on which the Legislative Assembly sits in each calendar year, the Attorney General 
shall table in the Assembly a report listing every Act or provision of an Act that, 
 (a) is to come into force on a day to be named by proclamation of the Lieutenant Governor; 
 (b) was enacted nine years or more before December 31 of the preceding calendar year; and 
 (c) was not in force on December 31 of the preceding calendar year.  2009, c. 33, Sched. 2, s. 43 (7). 
Repeal 
(2)  Every Act or provision listed in the annual report is repealed on December 31 of the calendar year in which the report is 
tabled unless, 
 (a) it comes into force on or before December 31 of that calendar year; or  
 (b) during that calendar year, the Assembly adopts a resolution that the Act or provision listed in the report not be 

repealed.  2009, c. 33, Sched. 2, s. 43 (7). 
Publication 
(3)  The Attorney General shall, in each calendar year, publish on the e-Laws website a list of every Act or provision repealed 
under this section on December 31 of the preceding calendar year, and may publish the list in any other manner that he or she 
considers appropriate.  2009, c. 33, Sched. 2, s. 43 (7). 
First report 
(4)  The first report under subsection (1) shall be tabled in 2011.  2009, c. 33, Sched. 2, s. 43 (7). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (7) - 15/12/2009 

Endorsements on Acts 
11 (1)  The Clerk of the Assembly shall indicate on every Act, after the title, the date on which it receives Royal Assent.  
2006, c. 21, Sched. F, s. 11 (1). 
Same 
(2)  The date of assent forms part of the Act.  2006, c. 21, Sched. F, s. 11 (2). 
Reserved bills 
12 (1)  In this Part, a reference to the day or date on which an Act receives Royal Assent is, in the case of a bill reserved by 
the Lieutenant Governor, a reference to the day on which the Lieutenant Governor signifies, by speech or message to the 
Assembly or by proclamation, that the bill was laid before the Governor General in Council and that the Governor General 
was pleased to assent to it.  2006, c. 21, Sched. F, s. 12 (1). 
Endorsement, date of reservation 
(2)  The Clerk of the Assembly shall indicate, on every bill that is reserved, the date of reservation.  2006, c. 21, Sched. F, 
s. 12 (2). 
Judicial notice  
13 Judicial notice shall be taken of the enactment and contents of an Act.  2006, c. 21, Sched. F, s. 13. 
Copies for publication 
14 The Clerk of the Assembly shall provide a certified copy of each Act of the Legislature, as soon as it has been assented to, 
for the purpose of publication on the e-Laws website and print publication.  2006, c. 21, Sched. F, s. 14. 
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Publication 
15 (1)  Every Act of the Legislature shall be published on the e-Laws website and in print.  2006, c. 21, Sched. F, s. 15 (1). 
Corrections on e-Laws website 
(2)  If the Chief Legislative Counsel discovers that an Act published on the e-Laws website differs from the Act as assented 
to, he or she shall ensure that a corrected Act is promptly published on the e-Laws website.  2006, c. 21, Sched. F, s. 15 (2); 
2009, c. 33, Sched. 2, s. 43 (8). 
Corrections in print 
(3)  If the Chief Legislative Counsel discovers that an Act published in print under subsection (1) differs from the Act as 
assented to, he or she may cause the corrected Act to be published in print, if he or she considers it appropriate.  2006, c. 21, 
Sched. F, s. 15 (3); 2009, c. 33, Sched. 2, s. 43 (9). 
Notice 
(4)  Where subsection (2) or (3) applies, the Chief Legislative Counsel may, if he or she considers it appropriate, publish a 
notice of correction on the e-Laws website or in print.  2009, c. 33, Sched. 2, s. 43 (10). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (8-10) - 15/12/2009 

Regulations 
16 The Attorney General may make regulations, 
 (a) prescribing methods of citing Acts to supplement or provide alternatives to the methods set out in section 5; 
 (b) prescribing the manner of publishing Acts on the e-Laws website and in print for the purposes of subsection 15 (1).  

2006, c. 21, Sched. F, s. 16; 2009, c. 33, Sched. 2, s. 43 (11). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (11) - 15/12/2009 

PART III 
REGULATIONS 

Definitions 
17 In this Part,  
“Registrar” means the Registrar of Regulations appointed under section 31; (“registrateur”) 
“regulation” means a regulation, rule, order or by-law of a legislative nature made or approved under an Act of the 

Legislature by the Lieutenant Governor in Council, a minister of the Crown, an official of the government or a board or 
commission all the members of which are appointed by the Lieutenant Governor in Council, but does not include, 

 (a) a by-law of a municipality or local board as defined in the Municipal Affairs Act, or 
 (b) an order of the Ontario Municipal Board. (“règlement”)  2006, c. 21, Sched. F, s. 17. 
Filing of regulations 
18 (1)  Every regulation shall be filed with the Registrar, except as provided in sections 19 to 21.  2006, c. 21, Sched. F, s. 18 
(1). 
Regulations made or approved by Lieutenant Governor in Council 
(2)  If a regulation is made or approved by the Lieutenant Governor in Council, a copy of the regulation certified to be a true 
copy by the Clerk or Deputy Clerk of the Executive Council shall be filed.  2006, c. 21, Sched. F, s. 18 (2). 
Other regulations 
(3)  If a regulation is not made or approved by the Lieutenant Governor in Council, the original regulation, signed by the 
person or entity authorized to make the regulation, shall be filed.  2006, c. 21, Sched. F, s. 18 (3). 
Same 
(4)  If a regulation described in subsection (3) requires the approval of a person or entity other than the Lieutenant Governor 
in Council, the original regulation, signed by the person or entity authorized to make the regulation and by the person or 
entity whose approval is required, shall be filed.  2006, c. 21, Sched. F, s. 18 (4). 
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Corporation or other entity 
(5)  If a corporation or other entity makes or approves a regulation, the signature of an officer or agent who has authority to 
sign on behalf of the corporation or entity is deemed to be the signature of the corporation or entity for the purposes of 
subsections (3) and (4).  2006, c. 21, Sched. F, s. 18 (5). 
Proof of office not required 
(6)  A regulation signed by an officer or agent under subsection (5) may be filed without proof of the authority, office or 
signature of the person signing on behalf of the corporation or entity, but the signed regulation shall show his or her office or 
title.  2006, c. 21, Sched. F, s. 18 (6). 
Other requirement 
(7)  A regulation presented for filing shall show the date on which it was made and, if approval is required, the date on which 
it was approved.  2006, c. 21, Sched. F, s. 18 (7). 
Public inspection 
(8)  A filed regulation shall be made available for public inspection.  2006, c. 21, Sched. F, s. 18 (8). 
Filing date 
19 (1)  A regulation shall not be filed on a date that is later than four months after the date on which it was made or, if 
approval of the regulation is required, the date it is approved.  2006, c. 21, Sched. F, s. 19 (1). 
Consent to extend filing date 
(2)  Despite subsection (1), a regulation may be filed on a date that is later than that described in subsection (1) if consent to 
do so has been obtained from the person or entity authorized to make the regulation and, if the regulation requires approval, 
from the person or entity authorized to approve the regulation.  2006, c. 21, Sched. F, s. 19 (2). 
Date to be specified 
(3)  The consent shall specify a date after the four-month period described in subsection (1) by which the regulation shall be 
filed.  2006, c. 21, Sched. F, s. 19 (3). 
Timing of consent 
(4)  A consent to extend the filing date and any subsequent consents may be given at any time,  
 (a) whether before or after the four-month period described in subsection (1) has expired; and 
 (b) whether or not a date set out in an earlier consent has expired.  2006, c. 21, Sched. F, s. 19 (4). 
Filing restriction 
(5)  The regulation shall not be filed after the date specified in the consent.  2006, c. 21, Sched. F, s. 19 (5). 
Consent to be filed 
(6)  The consent extending the filing date shall be filed with the Registrar at the same time as the regulation is filed, and the 
rules for signing and certifying the regulation set out in section 18 apply to the consent, with necessary modifications.  2006, 
c. 21, Sched. F, s. 19 (6). 
Same 
(7)  A consent filed under this section need not be published.  2006, c. 21, Sched. F, s. 19 (7). 
Transition 
(8)  This section does not apply to a regulation made on or before the coming into force of this section, even if approval, if 
required, was given after the coming into force of this section.  2006, c. 21, Sched. F, s. 19 (8). 
Registrar’s discretion not to file 
20 The Registrar may refuse to file a regulation if the rules for filing set out in section 18 or prescribed under clause 32 (a) 
have not been complied with.  2006, c. 21, Sched. F, s. 20. 
Registrar’s duty not to file 
21 (1)  The Registrar shall refuse to file a regulation if the regulation is not bilingual but purports to amend a bilingual 
regulation.  2006, c. 21, Sched. F, s. 21 (1). 
Same 
(2)  The Registrar shall refuse to file a regulation if section 19 has not been complied with.  2006, c. 21, Sched. F, s. 21 (2). 
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Deemed validity of filing 
(3)  If a regulation that fails to meet the requirements of this section is inadvertently accepted for filing, the regulation is 
deemed to be validly filed despite that failure.  2006, c. 21, Sched. F, s. 21 (3). 
Same 
(4)  Subsection (3) shall be interpreted only as validating a procedural irregularity.  2006, c. 21, Sched. F, s. 21 (4). 
When regulation effective  
22 (1)  A regulation that is not filed has no effect.  2006, c. 21, Sched. F, s. 22 (1). 
Same 
(2)  Unless otherwise provided in a regulation or in the Act under which the regulation is made, a regulation comes into force 
on the day on which it is filed.  2006, c. 21, Sched. F, s. 22 (2). 
No retroactivity authorized 
(3)  Nothing in this section authorizes the making of a regulation that is effective with respect to a period before its filing.  
2006, c. 21, Sched. F, s. 22 (3). 
Time of commencement and revocation 
Commencement 
23 (1)  Unless otherwise provided in a regulation or in the Act under which the regulation is made, a regulation comes into 
force at the first instant of the day on which it comes into force.  2006, c. 21, Sched. F, s. 23 (1). 
Limitation 
(2)  Unless otherwise provided in a regulation or in the Act under which the regulation is made, a regulation is not effective 
against a person before the earliest of the following times: 
 1. When the person has actual notice of it. 
 2. The last instant of the day on which it is published on the e-Laws website. 
 3. The last instant of the day on which it is published in the print version of The Ontario Gazette.  2006, c. 21, Sched. F, 

s. 23 (2). 
Revocation 
(3)  Unless a regulation or an Act provides otherwise, the revocation of a regulation takes effect at the first instant of the day 
of revocation.  2006, c. 21, Sched. F, s. 23 (3). 
Proof of making, approval, filing and publication 
When made 
24 (1)  Unless the contrary is proved, the date indicated on the e-Laws website or in the print version of The Ontario Gazette 
as the date on which a regulation was made is proof that the regulation was made on that date.  2006, c. 21, Sched. F, s. 24 
(1). 
When approved 
(2)  Unless the contrary is proved, if approval is required for the making of a regulation, the date indicated on the e-Laws 
website or in the print version of The Ontario Gazette as the date on which approval was given is proof that the regulation 
was approved on that date.  2006, c. 21, Sched. F, s. 24 (2). 
When filed 
(3)  Unless the contrary is proved, the date indicated on the e-Laws website or in the print version of The Ontario Gazette as 
the date on which a regulation was filed is proof that the regulation was filed on that date.  2006, c. 21, Sched. F, s. 24 (3). 
When published on e-Laws 
(4)  Unless the contrary is proved, the date of publication indicated for a regulation on the e-Laws website is proof that the 
regulation was published on the e-Laws website on that date.  2006, c. 21, Sched. F, s. 24 (4). 
When published in The Ontario Gazette 
(5)  Unless the contrary is proved, the date of publication indicated for a regulation in the print version of The Ontario 
Gazette is proof that the regulation was published in the print version of The Ontario Gazette on that date.  2006, c. 21, 
Sched. F, s. 24 (5). 
When published 
25 (1)  Every regulation shall be published, 
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 (a) on the e-Laws website promptly after its filing; and 
 (b) in the print version of The Ontario Gazette within one month after its filing or in accordance with such other timelines 

as may be specified in a regulation made under clause 32 (c).  2006, c. 21, Sched. F, s. 25 (1). 
Date of filing, publication, etc. 
(2)  A published regulation shall show the date of its filing, the date of its publication on the e-Laws website and the date of 
its publication in the print version of The Ontario Gazette, in the manner directed by the Registrar.  2006, c. 21, Sched. F, 
s. 25 (2). 
Publication in order of filing  
(3)  Regulations shall be published in the order in which they are filed unless, in the opinion of the Registrar, for practical or 
technical reasons related to the publication process, it is impossible, impractical or unreasonably difficult or costly to do so.  
2006, c. 21, Sched. F, s. 25 (3). 
Numbering 
(4)  Regulations shall be numbered in the order in which they are filed, and a new series shall be commenced each year.  
2006, c. 21, Sched. F, s. 25 (4). 
Same, e-Laws publication 
(5)  For the purposes of subsection (3), regulations that are published on the e-Laws website simultaneously or as a batch are 
deemed to be published in the order in which they are filed.  2006, c. 21, Sched. F, s. 25 (5). 
Pre-publication corrections 
26 (1)  At any time before a filed regulation is first published under subsection 25 (1), the Registrar may, 
 (a) correct spelling, punctuation or grammatical errors, or errors that are of a clerical, typographical or similar nature; 
 (b) alter the style or presentation of text or graphics to be consistent with the editorial or drafting practices of Ontario, or 

to improve electronic or print presentation; and 
 (c) correct errors in the numbering of provisions and make any changes in cross-references that are required as a result.  

2006, c. 21, Sched. F, s. 26 (1). 
Same 
(2)  Corrections and alterations made under this section are deemed to be part of the regulation as filed with the Registrar 
under this Part.  2006, c. 21, Sched. F, s. 26 (2). 
Post-publication corrections 
Correction on e-Laws website 
27 (1)  If the Registrar discovers that a regulation published on the e-Laws website differs from the filed regulation, he or she 
shall ensure that a corrected regulation is promptly published on the e-Laws website.  2006, c. 21, Sched. F, s. 27 (1); 2009, 
c. 33, Sched. 2, s. 43 (12). 
Notice of correction on e-Laws website 
(2)  Where subsection (1) applies, the Registrar may, if he or she considers it appropriate, publish a notice of correction on 
the e-Laws website.  2009, c. 33, Sched. 2, s. 43 (13). 
Notice of correction in Gazette 
(3)  If the Registrar discovers that a regulation published in the print version of The Ontario Gazette differs from the filed 
regulation, the Registrar may, if he or she considers it appropriate, publish a notice of correction in the print version of The 
Ontario Gazette.  2006, c. 21, Sched. F, s. 27 (3); 2009, c. 33, Sched. 2, s. 43 (14). 
Same 
(4)  A notice of correction published under subsection (3) may include a corrected regulation, if the Registrar considers it 
appropriate.  2009, c. 33, Sched. 2, s. 43 (15). 
(5)  REPEALED:  2009, c. 33, Sched. 2, s. 43 (15). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (12-15) - 15/12/2009 

No validation 
28 The filing, publication or correction of a regulation under this Act does not validate the regulation if it is otherwise 
invalid.  2006, c. 21, Sched. F, s. 28. 
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Judicial notice 
29 Judicial notice shall be taken of the making, approval where required, filing, contents and publication of a regulation that 
is published on the e-Laws website or in the print version of The Ontario Gazette.  2006, c. 21, Sched. F, s. 29. 
Citation of regulations 
30 (1)  A regulation may be cited in English as “Ontario Regulation” or “O. Reg.” and in French as “Règlement de l’Ontario” 
or “Règl. de l’Ont.” followed by its filing number, a forward slash and the year of its filing.  2006, c. 21, Sched. F, s. 30 (1); 
2009, c. 33, Sched. 2, s. 43 (16). 
Same 
(2)  The year of filing of a regulation may be indicated in full or by the last two figures in the year.  2006, c. 21, Sched. F, 
s. 30 (2). 
Same 
(3)  A regulation set out in the Revised Regulations of Ontario may be cited, 
 (a) in English as “Revised Regulations of Ontario, (year) , Regulation (number)” or as “R.R.O. (year), Reg. (number)”; 

and 
 (b) in French as “Règlements refondus de l’Ontario de (year), Règlement (number)” or as “R.R.O. (year), Règl. 

(number)”.  2006, c. 21, Sched. F, s. 30 (3); 2009, c. 33, Sched. 2, s. 43 (17). 
Same 
(4)  A regulation may also be cited in accordance with a method prescribed under clause 32 (b) or in accordance with 
accepted legislation citation practices.  2006, c. 21, Sched. F, s. 30 (4); 2009, c. 33, Sched. 2, s. 43 (18). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (16-18) - 15/12/2009 

Registrar 
31 (1)  A lawyer employed in the Office of Legislative Counsel shall be appointed by the Lieutenant Governor in Council as 
Registrar of Regulations.  2006, c. 21, Sched. F, s. 31 (1). 
Duty, preparation of regulations 
(2)  The Registrar shall advise on and assist in the preparation of regulations.  2006, c. 21, Sched. F, s. 31 (2). 
Other duties 
(3)  The Registrar shall, 
 (a) be responsible for the numbering, indexing and publication of all regulations filed under this Part;  
 (b) set standards respecting the format in which regulations shall be submitted for filing;  
 (c) exercise the powers given and perform the duties assigned under this Part.  2006, c. 21, Sched. F, s. 31 (3). 
Assistant Registrars 
(4)  The Registrar may designate one or more lawyers employed in the Office of Legislative Counsel as Assistant Registrar to 
exercise the powers and perform the duties of the Registrar in his or her place.  2006, c. 21, Sched. F, s. 31 (4). 
Regulations  
32 The Attorney General may make regulations, 
 (a) prescribing methods and rules for filing regulations that supplement or provide alternatives to the rules described in 

section 18, to permit the establishment of an electronic regulations filing system or otherwise address technological 
change; 

 (b) prescribing methods of citing regulations to supplement or provide alternatives to the methods set out in section 30; 
 (c) prescribing timelines for the purposes of clause 25 (1) (b); 
 (d) respecting the powers and duties of the Registrar.  2006, c. 21, Sched. F, s. 32; 2009, c. 33, Sched. 2, s. 43 (19). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (19) - 15/12/2009 

Standing committee 
33 (1)  At the commencement of each session of the Legislature, a standing committee of the Assembly shall be appointed 
under this section with authority to sit during the session.  2006, c. 21, Sched. F, s. 33 (1). 
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Regulations referred 
(2)  Every regulation stands permanently referred to the standing committee for the purposes of subsection (3).  2006, c. 21, 
Sched. F, s. 33 (2). 
Terms of reference 
(3)  The standing committee shall examine the regulations with particular reference to the scope and method of the exercise 
of delegated legislative power but without reference to the merits of the policy or objectives to be effected by the regulations 
or enabling Acts, and shall deal with such other matters as are referred to it by the Assembly.  2006, c. 21, Sched. F, s. 33 (3). 
Authority to call persons 
(4)  The standing committee may examine any member of the Executive Council or any public servant designated by the 
member respecting any regulation made under an Act that is under his or her administration.  2006, c. 21, Sched. F, s. 33 (4). 
Report 
(5)  The standing committee shall, from time to time, report to the Assembly its observations, opinions and recommendations.  
2006, c. 21, Sched. F, s. 33 (5). 

PART IV 
PROOF OF LEGISLATION 

Official law 
34 (1)  A bill that receives Royal Assent and is endorsed by the Clerk of the Assembly as having received Royal Assent is 
official law.  2006, c. 21, Sched. F, s. 34 (1). 
Same 
(2)  A regulation that is filed with the Registrar of Regulations under Part III (Regulations) or a predecessor of that Part is 
official law.  2006, c. 21, Sched. F, s. 34 (2). 
Official copy 
35 (1)  A copy of a source law or a consolidated law is an official copy of that law if, 
 (a) it is printed by the Queen’s Printer or by an entity that is prescribed under clause 41 (1) (a); 
 (b) it is accessed from the e-Laws website in a form or format prescribed under clause 41 (1) (b); or 
 (c) it is prescribed under clause 41 (1) (c) as an official copy.  2006, c. 21, Sched. F, s. 35 (1). 
Disclaimer 
(2)  Subsection (1) does not apply to a copy that is accompanied by a disclaimer to the effect that it is not intended as official.  
2006, c. 21, Sched. F, s. 35 (2); 2009, c. 33, Sched. 2, s. 43 (20). 
Same 
(3)  In the case of a copy referred to in clause (1) (b), the copy is accompanied by a disclaimer if the disclaimer is on the e-
Laws website when the copy is accessed.  2006, c. 21, Sched. F, s. 35 (3); 2009, c. 33, Sched. 2, s. 43 (21). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (20, 21) - 15/12/2009 

Presumption, printed by Queen’s Printer 
36 Unless the contrary is proved, a copy of a source law or consolidated law purporting to be printed by the Queen’s Printer 
or other prescribed entity was so printed.  2006, c. 21, Sched. F, s. 36. 
Presumption, accessed from e-Laws 
37 Unless the contrary is proved, a copy of a source law or consolidated law submitted with an oral or written statement to 
the effect that it was accessed from the e-Laws website in a form or format prescribed under clause 41 (1) (b) was so 
accessed.  2006, c. 21, Sched. F, s. 37. 
Official copies of source law as evidence 
38 Unless the contrary is proved, an official copy of a source law is an accurate statement of that law.  2006, c. 21, Sched. F, 
s. 38. 
Official copies of consolidated law as evidence 
39 Unless the contrary is proved, an official copy of a consolidated law is an accurate statement of that law, 
 (a) in the case of an official copy described in clause 35 (1) (a), on the consolidation date shown on the copy; 
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 (b) in the case of an official copy accessed from the e-Laws website in a form or format prescribed under clause 41 (1) (b), 
during the period indicated on the e-Laws website in respect of the copy when the copy is accessed; 

 (c) in the case of an official copy prescribed under clause 41 (1) (c), on the date or during the period prescribed under 
clause 41 (1) (d).  2006, c. 21, Sched. F, s. 39. 

e-Laws, provisions not in force 
40 (1)  A source law or consolidated law published on the e-Laws website shall include provisions that have been enacted by 
the Legislature or filed under Part III (Regulations) or a predecessor of that Part, as the case may be, but that are not yet in 
force.  2006, c. 21, Sched. F, s. 40 (1). 
Same 
(2)  Where a provision that is not yet in force is included in a law published on the e-Laws website, the fact that it is not yet 
in force shall be indicated on the website, in the manner and to the extent directed by the Chief Legislative Counsel.  2006, 
c. 21, Sched. F, s. 40 (2). 
Regulations 
41 (1)  The Attorney General may make regulations, 
 (a) prescribing an entity for the purposes of clause 35 (1) (a); 
 (b) prescribing forms or formats, including print-outs, on-screen displays or other output of electronic data, for the 

purposes of clause 35 (1) (b); 
 (c) prescribing official copies for the purposes of clause 35 (1) (c); 
 (d) prescribing the date on or period during which a copy prescribed under clause (c) is an accurate statement of a 

consolidated law.  2006, c. 21, Sched. F, s. 41 (1). 
Same 
(2)  A regulation made under clause (1) (b), (c) or (d) may be made with respect to, 
 (a) the manner in which a copy is created, recorded, transmitted, stored, authenticated, received, displayed or perceived; 
 (b) the person, body or thing that created, recorded, transmitted, stored, authenticated, received, displayed or perceived the 

copy; and 
 (c) any statement, mark or certification associated with the creation, recording, transmission, storage, authentication, 

reception, display or perception of the copy.  2006, c. 21, Sched. F, s. 41 (2). 

PART V 
CHANGE POWERS 

Editorial and other changes 
42 (1)  This Part does not authorize any change that alters the legal effect of any Act or regulation.  2006, c. 21, Sched. F, 
s. 42 (1). 
Same 
(2)  The Chief Legislative Counsel may make the following changes to consolidated laws: 
 1. Correct spelling, punctuation or grammatical errors, or errors that are of a clerical, typographical or similar nature.  
 2. Alter the style or presentation of text or graphics to be consistent with the editorial or drafting practices of Ontario, or 

to improve electronic or print presentation. 
 2.1 Make such minor changes as may be required to ensure a consistent form of expression. 
 2.2 Make such minor changes as may be required to make the form of expression of an Act or regulation in French or in 

English more compatible with its form of expression in the other language. 
 3. Replace a form of reference to an Act or regulation, or a provision or other portion of an Act or regulation, with a 

different form of reference, in accordance with Ontario drafting practices. 
 4. Replace a description of a date or time with the actual date or time. 
 5. After a bill has been enacted, replace a reference to the bill or a provision or other portion of the bill with a reference 

to the Act or provision or other portion of the Act. 
 6. If a provision provides that it is contingent on the occurrence of a future event and the event occurs, remove text 

referring to the contingency and make any other changes that are required as a result. 
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 7. Make such changes to the title of an Act or regulation, including but not limited to omitting the year from the title of 
an Act, as are required to accord with changes in methods of citing Acts or regulations or changes in the electronic or 
print presentation of Acts or regulations, and make any other changes that are required as a result. 

 8. If an Act or regulation provides that references to a body, office, person, place or thing are deemed or considered to be 
references to another body, office, person, place or thing, replace a reference to the original body, office, person, place 
or thing with a reference to the other. 

 9. When the name, title, location or address of a body, office, person, place or thing has been altered, change references 
to the name, title, location or address to reflect the alteration, if the body, office, person, place or thing continues under 
the new name or title or at the new location or address. 

 10. Correct errors in the numbering of provisions or other portions of an Act or regulation and make any changes in cross-
references that are required as a result. 

 11. If a provision of a transitional nature is contained in an amending Act or regulation, incorporate it as a provision of the 
relevant consolidated law and make any other changes that are required as a result. 

 12. Make a correction, if it is patent both that an error has been made and what the correction should be.  2006, c. 21, 
Sched. F, s. 42 (2); 2009, c. 33, Sched. 2, s. 43 (22, 23). 

Exception, par. 9 of subs. (2) 
(3)  Paragraph 9 of subsection (2) does not apply to alterations to the name or title of, 
 (a) a Minister or Ministry of the Government of Ontario; 
 (b) a municipality, as defined in the Municipal Act, 2001; 
 (c) a non-legislative document incorporated by reference into an Act or regulation; or 
 (d) an Act or regulation.  2006, c. 21, Sched. F, s. 42 (3). 
Error in consolidation 
(4)  If the Chief Legislative Counsel discovers that an error was made in the process of publishing or consolidating a 
consolidated law, 
 (a) in the case of a consolidated law published on the e-Laws website, he or she shall ensure that a corrected consolidated 

law is published on the e-Laws website; and 
 (b) in the case of a consolidated law printed by the Queen’s Printer or by an entity that is prescribed under clause 41 (1) 

(a), he or she may cause a corrected consolidated law to be published in print, if he or she considers it appropriate in 
the circumstances.  2006, c. 21, Sched. F, s. 42 (4); 2009, c. 33, Sched. 2, s. 43 (24). 

Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (22-24) - 15/12/2009 

Notice 
43 (1)  The Chief Legislative Counsel may provide notice of the changes made under paragraphs 1 to 3 of subsection 42 (2) 
and of corrections made under subsection 42 (4), in the manner that he or she considers appropriate.  2006, c. 21, Sched. F, 
s. 43 (1). 
Same 
(2)  The Chief Legislative Counsel shall provide notice of the changes made under paragraphs 4 to 12 of subsection 42 (2), in 
the manner that he or she considers appropriate.  2006, c. 21, Sched. F, s. 43 (2). 
Same 
(3)  In determining whether to provide notice of a change made under paragraphs 1 to 3 of subsection 42 (2) or of a 
correction made under subsection 42 (4), the Chief Legislative Counsel shall consider, 
 (a) the nature of the change or correction; and 
 (b) the extent to which notice, and the information provided in it, would provide assistance in understanding the relevant 

legislative history.  2006, c. 21, Sched. F, s. 43 (3); 2009, c. 33, Sched. 2, s. 43 (25, 26). 
Same 
(4)  In providing notice of a change under subsection (1) or (2), the Chief Legislative Counsel shall state the change or the 
nature of the change.  2009, c. 33, Sched. 2, s. 43 (27). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (25-27) - 15/12/2009 



14 

Date of change 
44 No legal significance shall be inferred from the timing of the exercise of a power under this Part.  2006, c. 21, Sched. F, 
s. 44. 
Interpretation 
45 Regardless of when a change is made to a consolidated law under this Part, the change may be read, if it is appropriate to 
do so, 
 (a) into the source law as of the date it was enacted or filed; or 
 (b)  into earlier consolidations of the Act or regulation.  2006, c. 21, Sched. F, s. 45. 

PART VI 
INTERPRETATION 

APPLICATION 
Application to Acts and regulations 
46 Every provision of this Part applies to every Act and regulation.  2006, c. 21, Sched. F, s. 46. 
Contrary intention or context requiring otherwise 
47 Section 46 applies unless, 
 (a) a contrary intention appears; or 
 (b) its application would give to a term or provision a meaning that is inconsistent with the context.  2006, c. 21, Sched. F, 

s. 47. 
Existing and future legislation 
48 Section 46 applies whether the Act or regulation was enacted or made before, on or after the day the Access to Justice Act, 
2006 receives Royal Assent.  2006, c. 21, Sched. F, s. 48. 
Other documents 
49 The following provisions also apply, in the same way as to a regulation, to every document that is made under an Act but 
is not a regulation: 
 1. Subsection 52 (6) (regulation continues).  
 2. Section 54 (regulations – power to make, amend, etc.). 
 3. Section 58 (reference to Act or regulation includes reference to individual provisions). 
 4. Section 59 (rolling incorporation of Ontario legislation), but only with respect to the document that contains the 

reference. 
 5. Section 86 (terms used in regulations). 
 6. Section 89 (computation of time).  2006, c. 21, Sched. F, s. 49. 
Interpretation and definition provisions 
50 The interpretation and definition provisions in every Act and regulation are subject to the exceptions contained in section 
47.  2006, c. 21, Sched. F, s. 50. 

LEGISLATIVE CHANGES 
Effect of repeal and revocation 
51 (1)  The repeal of an Act or the revocation of a regulation does not, 
 (a) affect the previous operation of the repealed or revoked Act or regulation; 
 (b) affect a right, privilege, obligation or liability that came into existence under the repealed or revoked Act or regulation;  
 (c) affect an offence committed against the repealed or revoked Act or regulation, or any penalty, forfeiture or punishment 

incurred in connection with the offence;  
 (d) affect an investigation, proceeding or remedy in respect of, 
 (i) a right, privilege, obligation or liability described in clause (b), or 
 (ii) a penalty, forfeiture or punishment described in clause (c).  2006, c. 21, Sched. F, s. 51 (1). 
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Same 
(2)  An investigation, proceeding or remedy described in clause (1) (d) may be commenced, continued and enforced as if the 
Act or regulation had not been repealed or revoked.  2006, c. 21, Sched. F, s. 51 (2). 
Same 
(3)  A penalty, forfeiture or punishment described in clause (1) (c) may be imposed as if the Act or regulation had not been 
repealed or revoked.  2006, c. 21, Sched. F, s. 51 (3). 
Effect of amendment and replacement 
Application 
52 (1)  This section applies, 
 (a) if an Act is repealed and replaced; 
 (b) if a regulation is revoked and replaced; 
 (c) if an Act or regulation is amended.  2006, c. 21, Sched. F, s. 52 (1). 
Authorized persons continue to act 
(2)  A person authorized to act under the former Act or regulation has authority to act under the corresponding provisions, if 
any, of the new or amended one until another person becomes authorized to do so.  2006, c. 21, Sched. F, s. 52 (2). 
Proceedings continued 
(3)  Proceedings commenced under the former Act or regulation shall be continued under the new or amended one, in 
conformity with the new or amended one as much as possible.  2006, c. 21, Sched. F, s. 52 (3). 
New procedure 
(4)  The procedure established by the new or amended Act or regulation shall be followed, with necessary modifications, in 
proceedings in relation to matters that happened before the replacement or amendment.  2006, c. 21, Sched. F, s. 52 (4). 
Reduction of penalty 
(5)  If the new or amended Act or regulation provides for a lesser penalty, forfeiture or punishment, the lesser one applies 
when a sanction is imposed, after the replacement or amendment, in respect of matters that happened before that time.  2006, 
c. 21, Sched. F, s. 52 (5). 
Regulation continues 
(6)  If an Act under which a regulation has been made is replaced or amended, the regulation remains in force to the extent 
that it is authorized by the new or amended Act.  2006, c. 21, Sched. F, s. 52 (6). 
Effect of repeal and revocation on amendments 
53 The repeal or revocation of an Act or regulation includes the repeal or revocation of any amendment to the Act or 
regulation.  2006, c. 21, Sched. F, s. 53. 
Regulations – power to make, amend, etc. 
54 (1)  Power to make regulations includes power to amend, revoke or replace them from time to time.  2006, c. 21, Sched. F, 
s. 54 (1). 
Survival of power to revoke 
(2)  Power to revoke a regulation remains even if the provision conferring power to make it has been repealed.  2006, c. 21, 
Sched. F, s. 54 (2). 
New regulation-maker 
(3)  If a provision conferring power on a person or entity to make a regulation is amended, or repealed and replaced, so as to 
confer the power or substantially the same power on a different person or entity, the second person or entity has power to 
revoke, amend or replace the regulation made by the first one.  2006, c. 21, Sched. F, s. 54 (3). 
Obsolete regulations 
55 (1)  If a provision of an Act under which a regulation is made is repealed and not replaced, the regulation ceases to have 
effect, subject to section 51 and subsection 59 (3).  2006, c. 21, Sched. F, s. 55 (1). 
Same 
(2)  The Lieutenant Governor in Council may, by regulation, revoke a regulation, 
 (a) that has ceased to have effect under subsection (1); or 
 (b) that has been rendered obsolete by events or the passage of time.  2006, c. 21, Sched. F, s. 55 (2). 
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No implication 
56 (1)  The repeal, revocation or amendment of an Act or regulation does not imply anything about the previous state of the 
law or that the Act or regulation was previously in force.  2006, c. 21, Sched. F, s. 56 (1). 
Same 
(2)  The amendment of an Act or regulation does not imply that the previous state of the law was different.  2006, c. 21, 
Sched. F, s. 56 (2). 
Same 
(3)  The re-enactment, remaking, amendment or changing under Part V (Change Powers) of an Act or regulation does not 
imply an adoption of any judicial or other interpretation of the language used in the Act or regulation, or of similar language.  
2006, c. 21, Sched. F, s. 56 (3). 
No revival  
57 The repeal or revocation of an Act or regulation does not imply the revival of an Act or regulation that is not in force or 
another thing that is not in existence at the time the repeal or revocation takes effect.  2006, c. 21, Sched. F, s. 57. 

REFERENCES 
Reference to Act or regulation includes reference to individual provisions 
58 A reference to an Act or regulation is also a reference to each provision of the Act or regulation.  2006, c. 21, Sched. F, 
s. 58. 
Rolling incorporation of Ontario legislation 
59 (1)  A reference in an Act or regulation to a provision of another Act or regulation is a reference to the provision, 
 (a) as amended, re-enacted or remade; or 
 (b) as changed under Part V (Change Powers).  2006, c. 21, Sched. F, s. 59 (1). 
Same 
(2)  Subsection (1) applies whether the provision is amended, re-enacted, remade or changed under Part V before or after the 
commencement of the provision containing the reference.  2006, c. 21, Sched. F, s. 59 (2). 
Reference to repealed and unreplaced provision 
(3)  If the provision referred to is repealed or revoked, without being replaced,  
 (a) the repealed or revoked provision continues to have effect, but only to the extent that is necessary to give effect to the 

Act or regulation that contains the reference; and 
 (b) the reference is to the provision as it read immediately before the repeal or revocation.  2006, c. 21, Sched. F, s. 59 (3). 
Rolling incorporation of other Canadian legislation 
60 (1)  A reference in an Act or regulation to a provision of an Act or regulation of Canada or of another province or territory 
of Canada is a reference to the provision, 
 (a) as amended, re-enacted or remade; or 
 (b) as changed in the exercise of a statutory power to make non-substantive changes.  2006, c. 21, Sched. F, s. 60 (1). 
Same 
(2)  Subsection (1) applies whether the provision is amended, re-enacted, remade or changed as described in clause (1) (b) 
before or after the commencement of the provision containing the reference.  2006, c. 21, Sched. F, s. 60 (2). 
Reference to repealed and unreplaced provision 
(3)  If the provision referred to is repealed or revoked, without being replaced, the reference is to the provision as it read 
immediately before the repeal or revocation.  2006, c. 21, Sched. F, s. 60 (3). 
Static incorporation of foreign legislation 
61 A reference in an Act or regulation to a provision of an Act or regulation of a jurisdiction outside Canada is a reference to 
the provision as it read when the Ontario provision containing the reference was most recently enacted, made or amended.  
2006, c. 21, Sched. F, s. 61. 
Incorporation of documents by reference  
62 (1)  The power to make a regulation may be exercised by incorporating an existing document by reference, in whole or in 
part.  2006, c. 21, Sched. F, s. 62 (1). 
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Changes 
(2)  The document may be incorporated subject to such changes as the maker of the regulation considers necessary.  2006, 
c. 21, Sched. F, s. 62 (2). 
Static incorporation 
(3)  The reference to the document is a reference to it as it read when the provision containing the reference was most 
recently enacted, made or amended.  2006, c. 21, Sched. F, s. 62 (3). 
Access to incorporated document and earlier versions 
(4)  When a document is incorporated by reference as described in subsection (1), the Minister responsible for the 
administration of the Act under which the regulation is made shall take steps to ensure that, 
 (a) the incorporated document is readily available to the public, on and after the day the regulation or amending regulation 

containing the reference is filed under Part III (Regulations); and 
 (b) the incorporated document and any earlier versions of it that were previously incorporated into the regulation or into a 

predecessor of the regulation remain readily available to the public.  2006, c. 21, Sched. F, s. 62 (4); 2009, c. 33, 
Sched. 2, s. 43 (28). 

Transition 
(5)  Subsection (4) applies with respect to documents incorporated by reference as described in subsection (1) on and after the 
day the Access to Justice Act, 2006 receives Royal Assent.  2006, c. 21, Sched. F, s. 62 (5). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (28) - 15/12/2009 

GENERAL RULES OF CONSTRUCTION 
Law always speaking 
63 The law is always speaking, and the present tense shall be applied to circumstances as they arise.  2006, c. 21, Sched. F, 
s. 63. 
Rule of liberal interpretation 
64 (1)  An Act shall be interpreted as being remedial and shall be given such fair, large and liberal interpretation as best 
ensures the attainment of its objects.  2006, c. 21, Sched. F, s. 64 (1). 
Same 
(2)  Subsection (1) also applies to a regulation, in the context of the Act under which it is made and to the extent that the 
regulation is consistent with that Act.  2006, c. 21, Sched. F, s. 64 (2). 
Bilingual texts 
65 The English and French versions of Acts and regulations that are enacted or made in both languages are equally 
authoritative.  2006, c. 21, Sched. F, s. 65. 
Bilingual names 
66 If the Act or regulation that creates or continues an entity refers to it by both an English and a French name, or if the 
English and French versions of the Act or regulation refer to the entity by different names, it may be referred to for any 
purpose by either name or by both names.  2006, c. 21, Sched. F, s. 66. 
Number 
67 Words in the singular include the plural and words in the plural include the singular.  2006, c. 21, Sched. F, s. 67. 
Gender 
68 Gender-specific terms refer to any gender and include corporations. 2016, c. 23, s. 56. 
Section Amendments with date in force (d/m/y) 

2016, c. 23, s. 56 - 01/01/2017 

PREAMBLES AND REFERENCE AIDS 
Preambles 
69 (1)  A preamble to a new Act is part of that Act and may be used to help explain its purpose.  2006, c. 21, Sched. F, s. 69 
(1). 
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Same 
(2)  A preamble to an Act that amends one or more other Acts is part of the amending Act and may be used to help explain 
the purpose of the amendments.  2006, c. 21, Sched. F, s. 69 (2). 
Reference aids 
70 Tables of contents, marginal notes, information included to provide legislative history, headnotes and headings are 
inserted in an Act or regulation for convenience of reference only and do not form part of it.  2006, c. 21, Sched. F, s. 70. 

CROWN 
Crown not bound, exception  
71 No Act or regulation binds Her Majesty or affects Her Majesty’s rights or prerogatives unless it expressly states an 
intention to do so.  2006, c. 21, Sched. F, s. 71. 
Succession 
72 Anything begun under a reigning sovereign continues under his or her successor as if no succession had taken place.  
2006, c. 21, Sched. F, s. 72. 

PROCLAMATIONS 
How proclamations issued 
73 When an Act authorizes the Lieutenant Governor to do anything by proclamation, the proclamation, 
 (a) shall be issued under an order of the Lieutenant Governor in Council recommending that the proclamation be issued; 

and 
 (b) need not refer to the order in council.  2006, c. 21, Sched. F, s. 73. 
Judicial notice 
74 Judicial notice shall be taken of the issuing and contents of every proclamation.  2006, c. 21, Sched. F, s. 74. 
Amendment and revocation – restriction 
75 (1)  A proclamation that brings an Act into force may be amended or revoked by a further proclamation before the 
commencement date specified in the original proclamation, but not on or after that date.  2006, c. 21, Sched. F, s. 75 (1). 
Same 
(2)  A proclamation that specifies different commencement dates for different provisions may be amended or revoked with 
respect to a particular provision before the commencement date specified for that provision, but not on or after that date.  
2006, c. 21, Sched. F, s. 75 (2). 

APPOINTMENTS, POWERS AND DELEGATION 
Appointments 
76 (1)  A provision authorizing the Lieutenant Governor in Council, the Lieutenant Governor or a minister of the Crown to 
appoint a person to an office authorizes an appointment for a fixed term or an appointment during pleasure, and if the 
appointment is during pleasure, it may be revoked at any time, without cause and without giving notice.  2006, c. 21, 
Sched. F, s. 76 (1). 
Remuneration and expenses 
(2)  A provision described in subsection (1) authorizes the Lieutenant Governor in Council to determine the remuneration and 
expenses of the person who is appointed.  2006, c. 21, Sched. F, s. 76 (2). 
Implied powers 
77 Power to appoint a person to a public office includes power to, 
 (a) reappoint or remove the person; 
 (b) appoint a deputy with the same powers as the holder of the office, subject to specified conditions, or with limited 

powers as specified; and 
 (c) temporarily appoint another person to the office if it is vacant or if the holder of the office is absent or unable to act.  

2006, c. 21, Sched. F, s. 77. 
Incidental powers 
78 If power to do or to enforce the doing of a thing is conferred on a person, all necessary incidental powers are included.  
2006, c. 21, Sched. F, s. 78. 
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Performance when occasion requires 
79 Powers that are conferred on a person may be exercised, and duties that are imposed on a person shall be performed, 
whenever the occasion requires.  2006, c. 21, Sched. F, s. 79. 
Powers and duties remain despite delegation  
80 A person on whom an Act confers a power or imposes a duty may exercise it even if it has been delegated to another 
person.  2006, c. 21, Sched. F, s. 80. 
Delegation of regulation-making power 
80.1  (1)  A person on whom an Act confers power to make a regulation may delegate the power only if an Act specifically 
authorizes the delegation of that regulation-making power.  2009, c. 33, Sched. 2, s. 43 (29). 
Exception 
(2)  Subsection (1) does not apply in respect of orders made under section 17 of the Ontario Planning and Development Act, 
1994, section 47 of the Planning Act, or a predecessor of either of those sections.  2009, c. 33, Sched. 2, s. 43 (29). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (29) - 15/12/2009 

Survival of delegation 
81 The delegation of a power or duty remains valid until it is revoked or amended, even if the author of the delegation is no 
longer in office.  2006, c. 21, Sched. F, s. 81. 

REGULATIONS AND FORMS 
General or particular 
82 (1)  A regulation may be general or particular in its application.  2006, c. 21, Sched. F, s. 82 (1). 
Classes 
(2)  The power to make a regulation includes the power to prescribe a class.  2006, c. 21, Sched. F, s. 82 (2). 
Same 
(3)  For the purposes of subsection (2), a class may be defined, 
 (a) in terms of any attribute or combination of attributes; or 
 (b) as consisting of, including or excluding a specified member.  2006, c. 21, Sched. F, s. 82 (3). 
Fee regulations 
83 This Act authorizes the Lieutenant Governor in Council to make regulations under an Act, prescribing fees to be charged 
by persons whom the Act or a regulation made under the Act requires or authorizes to do anything, if the Act itself does not 
provide for such regulations.  2006, c. 21, Sched. F, s. 83. 
Deviations from required form 
84 Deviations from a form whose use is required under an Act do not invalidate the form if, 
 (a) they do not affect the substance and are unlikely to mislead; and 
 (b) the form is organized in the same or substantially the same way as the form whose use is required.  2006, c. 21, 

Sched. F, s. 84. 

DEFINITIONS 
Different forms of defined terms 
85 If a term is defined, other forms of the same term have corresponding meanings.  2006, c. 21, Sched. F, s. 85. 
Terms used in regulations 
86 Terms used in regulations have the same meaning as in the Act under whose authority they are made.  2006, c. 21, 
Sched. F, s. 86. 
Definitions 
87 In every Act and regulation, 
“Act” means an Act of the Legislature, and “statute” has the same meaning; (“loi”) 
“Assembly” and “Legislative Assembly” mean the Legislative Assembly of Ontario; (“Assemblée”, “Assemblée législative”) 
“Court of Appeal” means the Court of Appeal for Ontario; (“Cour d’appel”) 
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“Divisional Court” means the Divisional Court of the Superior Court of Justice; (“Cour divisionnaire”) 
“Her Majesty”, “His Majesty”, “the Queen”, “the King” or “the Crown” means the Sovereign of the United Kingdom, 

Canada and Her other Realms and Territories, and Head of the Commonwealth; (“Sa Majesté”, “la Reine”, “le Roi”, “la 
Couronne”)  

“holiday” means a holiday as described in section 88; (“jour férié”) 
“individual” means a natural person; (“particulier”) 
“legally qualified medical practitioner” and similar expressions indicating legal recognition of a person as a member of the 

medical profession mean a member of the College of Physicians and Surgeons of Ontario; (“médecin dûment qualifié”) 
“Legislature” means the Lieutenant Governor acting by and with the advice and consent of the Assembly; (“Législature”) 
“Lieutenant Governor” means the Lieutenant Governor of Ontario, or the person administering the Government of Ontario 

for the time being in Her Majesty’s name, by whatever title he or she is designated; (“lieutenant-gouverneur”) 
“Lieutenant Governor in Council” means the Lieutenant Governor acting by and with the advice of the Executive Council of 

Ontario; (“lieutenant-gouverneur en conseil”) 
“mentally ill”, when used in reference to a person, means suffering from such a disorder of the mind that he or she requires 

care, supervision and control for his or her own protection or welfare, or for the protection of others; (“mentalement 
malade”) 

“newspaper”, in a provision requiring publication, means a document that, 
 (a) is printed in sheet form, published at regular intervals of a week or less and circulated to the general public, and 
 (b) consists primarily of news of current events of general interest; (“journal”) 
“now”, “next”, “heretofore” and “hereafter” relate to the date of coming into force of the provision in which they are used; 

(“maintenant”, “prochainement”, “jusqu’ici”, “dorénavant”) 
“peace officer” includes, 
 (a) a person employed to serve or execute civil process, including a sheriff, deputy sheriff and sheriff’s officer, and a 

bailiff of the Small Claims Court, 
 (b) a justice of the peace, 
 (c) an officer or permanent employee of a correctional institution, or of a place of detention or custody, and 
 (d) a person employed to maintain the public peace, including a police officer and constable; (“agent de la paix”) 
“person” includes a corporation; (“personne”) 
“proclamation” means a proclamation issued by the Lieutenant Governor under the Great Seal; (“proclamation”) 
“regulation” means a regulation that is filed under Part III (Regulations); (“règlement”) 
“rules of court” means rules made under Part IV of the Courts of Justice Act, or otherwise by an authority having power to 

make rules regulating court practices and procedures. (“règles de pratique”)  2006, c. 21, Sched. F, s. 87; 2009, c. 33, 
Sched. 2, s. 43 (30, 31); 2017, c. 2, Sched. 2, s. 25.  

Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (30, 31) - 15/12/2009 

2017, c. 2, Sched. 2, s. 25 - 22/03/2017 

TIME 
Holidays 
88 (1)  This section applies for the purposes of the definition of “holiday” in section 87.  2006, c. 21, Sched. F, s. 88 (1). 
Same 
(2)  The following days are holidays: 
 1. Sunday. 
 2. New Year’s Day. 
 2.1 Family Day. 
 3. Good Friday. 
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 4. Easter Monday. 
 5. Victoria Day. 
 6. Canada Day. 
 7. Labour Day. 
 8. Thanksgiving Day. 
 9. Remembrance Day. 
 10. Christmas Day. 
 11. Boxing Day. 
 12. Any day fixed as a holiday by proclamation of the Governor General or Lieutenant Governor.  2006, c. 21, Sched. F, 

s. 88 (2); 2009, c. 33, Sched. 2, s. 43 (32). 
Same 
(3)  When New Year’s Day falls on a Sunday, the following Monday is also a holiday.  2006, c. 21, Sched. F, s. 88 (3). 
Same 
(4)  In accordance with the Holidays Act (Canada), when July 1 is a Sunday, Canada Day falls on July 2.  2006, c. 21, 
Sched. F, s. 88 (4). 
Same 
(5)  When Christmas Day falls on a Saturday, the following Monday is also a holiday, and when it falls on a Sunday, the 
following Tuesday is also a holiday.  2006, c. 21, Sched. F, s. 88 (5). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (32) - 15/12/2009 

Computation of time 
Holidays 
89 (1)  Time limits that would otherwise expire on a holiday are extended to include the next day that is not a holiday.  2006, 
c. 21, Sched. F, s. 89 (1). 
Days on which offices closed 
(2)  Time limits for registering or filing documents or for doing anything else that expire on a day when the place for doing so 
is not open during its regular hours of business are extended to include the next day the place is open during its regular hours 
of business.  2006, c. 21, Sched. F, s. 89 (2). 
Number of days between events 
(3)  A reference to a number of days between two events excludes the day on which the first event happens and includes the 
day on which the second event happens, even if the reference is to “at least” or “not less than” a number of days.  2006, c. 21, 
Sched. F, s. 89 (3). 
Specified day included  
(4)  A period of time described as beginning or ending on, at or with a specified day includes that day.  2006, c. 21, Sched. F, 
s. 89 (4). 
Specified day excluded 
(5)  A period of time described as beginning before or after a specified day excludes that day.  2006, c. 21, Sched. F, s. 89 (5). 
Months 
(6)  If a period of time is described as a number of months before or after a specified day, the following rules apply: 
 1. The number of months are counted from the specified day, excluding the month in which the specified day falls. 
 2. The period includes the day in the last month counted that has the same calendar number as the specified day or, if that 

month has no day with that number, its last day. 
 3. REPEALED:  2009, c. 33, Sched. 2, s. 43 (33). 

2006, c. 21, Sched. F, s. 89 (6); 2009, c. 33, Sched. 2, s. 43 (33). 
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Leap years 
(7)  The anniversary of an event that took place on February 29 falls on February 28, except in a leap year.  2006, c. 21, 
Sched. F, s. 89 (7). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (33) - 15/12/2009 

Age 
90 A person attains an age specified as a number of years at the first instant of the corresponding anniversary of his or her 
birth.  2006, c. 21, Sched. F, s. 90. 

MISCELLANEOUS 
Private Acts 
91 (1)  A private Act does not affect the rights of a person or entity except as mentioned in the Act.  2006, c. 21, Sched. F, 
s. 91 (1). 
Same 
(2)  Subsection (1) does not apply to a private Act respecting the powers or duties of a municipality.  2006, c. 21, Sched. F, 
s. 91 (2). 
Corporations, implied provisions 
92 (1)  A provision of an Act that creates a corporation, 
 (a) gives it power to have perpetual succession, to sue and be sued and to contract by its corporate name, to have a seal 

and to change it, and to acquire, hold and dispose of personal property for the purposes for which the corporation is 
incorporated; 

 (b) gives a majority of the members of the corporation power to bind the others by their acts; and 
 (c) exempts the members of the corporation from personal liability for its debts, acts and obligations, if they do not 

contravene the Act that incorporates them.  2006, c. 21, Sched. F, s. 92 (1). 
Restricted application 
(2)  Subsection (1) applies to a corporation only if the provision creating it is in force on the day before the day the Access to 
Justice Act, 2006 receives Royal Assent.  2006, c. 21, Sched. F, s. 92 (2). 
Majority 
93 If something is required or authorized to be done by more than two persons, a majority of them may do it.  2006, c. 21, 
Sched. F, s. 93. 
Reference to series  
94 If reference is made to a series, the first and last items are included.  2006, c. 21, Sched. F, s. 94. 
Oaths, affirmations and declarations 
95 A requirement that a person take an oath or be sworn is satisfied by an affirmation or a declaration.  2006, c. 21, Sched. F, 
s. 95. 
Requirements for security and sureties 
Security 
96 (1)  A requirement to give security is a requirement to give security that is sufficient for the purpose.  2006, c. 21, 
Sched. F, s. 96 (1). 
Sureties 
(2)  Subsection (1) also applies, with necessary modifications, to a surety, and if the provision refers to sureties without 
specifying the number of persons, one is sufficient.  2006, c. 21, Sched. F, s. 96 (2). 
Immunity provisions  
97 (1)  Where words referring to actions or other proceedings for damages are used in a provision excluding or limiting the 
liability of the Crown or any other person, third or subsequent party proceedings and proceedings for contribution and 
indemnity or restitution are included.  2006, c. 21, Sched. F, s. 97 (1). 
Transition 
(2)  Subsection (1) applies in respect of proceedings commenced on or after October 4, 2000.  2006, c. 21, Sched. F, s. 97 (2). 
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PART VII 
UNCONSOLIDATED ACTS AND REGULATIONS 

Unconsolidated Acts 
98 (1)-(3)  OMITTED (AMENDS OR REPEALS OTHER ACTS).  2006, c. 21, Sched. F, s. 98 (1-3). 
Consolidation 
(4)  The Chief Legislative Counsel may at any time cause an Act that is unconsolidated and unrepealed to be consolidated 
and published on the e-Laws website as consolidated law.  2009, c. 33, Sched. 2, s. 43 (34). 
French version 
(5)  If the Chief Legislative Counsel causes an Act to be consolidated under subsection (4), he or she shall, in the case of a 
public Act, or may, in the case of a private Act, 
 (a) prepare a French version of the Act; and 
 (b) cause the French version to be consolidated and published on the e-Laws website as consolidated law together with the 

English version.  2009, c. 33, Sched. 2, s. 43 (34). 
Revision 
(6)  For the purposes of consolidating an Act under subsection (4), Part V (Change Powers) applies in respect of the 
consolidated Act with the following modifications: 
 1. Subsection 42 (2) shall be read as including power to, 
 i. omit provisions that are obsolete, and 
 ii. alter the numbering and arrangement of provisions. 

 2. Subsection 42 (3) does not apply. 
 3. Subsection 43 (1) shall be read as including reference to the changes referred to in subparagraphs 1 i and ii.  2009, 

c. 33, Sched. 2, s. 43 (34). 

Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (34) - 15/12/2009 

Unconsolidated regulations 
99 (1), (2)  OMITTED (AMENDS, REPEALS OR REVOKES OTHER LEGISLATION).  2006, c. 21, Sched. F, s. 99 (1, 2). 
Consolidation 
(3)  The Chief Legislative Counsel may at any time cause a regulation that is unconsolidated and unrevoked to be 
consolidated and published on the e-Laws website as consolidated law.  2009, c. 33, Sched. 2, s. 43 (35). 
French version 
(4)  If the Chief Legislative Counsel causes a regulation to be consolidated under subsection (3), he or she may, 

 (a) prepare a French version of the regulation; and 
 (b) cause the French version to be consolidated and published on the e-Laws website as consolidated law together with the 

English version.  2009, c. 33, Sched. 2, s. 43 (35). 
Revision 
(5)  For the purposes of consolidating a regulation under subsection (3), Part V (Change Powers) applies in respect of the 
consolidated regulation with the following modifications: 

 1. Subsection 42 (2) shall be read as including power to, 

 i. omit provisions that are obsolete, and 

 ii. alter the numbering and arrangement of provisions. 

 2. Subsection 42 (3) does not apply. 
 3. Subsection 43 (1) shall be read as including reference to the changes referred to in subparagraphs 1 i and ii.  2009, 

c. 33, Sched. 2, s. 43 (35). 
Section Amendments with date in force (d/m/y) 

2009, c. 33, Sched. 2, s. 43 (35) - 15/12/2009 
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RESOLUTION OF UNCERTAINTY OR TRANSITION 
Resolution of uncertainty or transition 
100 (1)  The Lieutenant Governor in Council may make regulations in respect of an Act repealed by section 98 or a 
regulation revoked by section 99, 
 (a) to resolve any uncertainty in respect of, 
 (i) any right, privilege, obligation or liability related to the Act or regulation, or 
 (ii) the effect of the repeal of the Act or the revocation of the regulation; 
 (b) to resolve any transitional matters that may arise in relation to the repeal or revocation.  2006, c. 21, Sched. F, s. 100 

(1). 
Same 
(2)  For greater certainty, a regulation under subsection (1) may address any uncertainty or transitional matter that arises 
before the day the regulation is filed.  2006, c. 21, Sched. F, s. 100 (2). 

PART VIII (OMITTED) 
101-142 OMITTED (AMENDS OR REPEALS OTHER ACTS).  2006, c. 21, Sched. F, ss. 101-142. 

PART IX (OMITTED) 
143 OMITTED (PROVIDES FOR COMING INTO FORCE OF PROVISIONS OF THIS ACT).  2006, c. 21, Sched. F, s. 143. 
144 OMITTED (ENACTS SHORT TITLE OF THIS ACT).  2006, c. 21, Sched. F, s. 144. 

______________ 
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                  Township of Nepean v. Leikin

 

 

                     [1971] 1 O.R. 567-574

 

 

                            ONTARIO

                       [COURT OF APPEAL]

                      GALE, C.J.O., EVANS

                       and JESSUP, JJ.A.

                       4th JANUARY 1971.

 

 

 Planning legislation -- Subdivision control -- Exceptions

-- Agreement for sale of more than 10 acres -- Vendor retaining

more than 10 acres -- Agreement entered into prior to repeal of

s. 26(1)(c) of Planning Act -- Property not transferred until

after repeal of s. 26(1)(c) -- Whether consent of Committee of

Adjustment required -- Planning Act, ss. 26(1)(c), 32b(9a)

-- Interpretation Act, s. 14(1)(c).

 

 Statutes -- Interpretation -- Retroactivity -- Exception to

consent requirements under subdivision control legislation

repealed -- Whether repeal of exception to be given retroactive

effect -- Planning Act, s. 26(1)(c) -- Interpretation Act, s.

14(1)(c).

 

 The defendant owned lands in the plaintiff township, part of

which he had agreed to sell under an agreement entered into in

April, 1968. The lands sold and the lands retained both were in

excess of 10 acres and thus, since the sale fell within s.

26(1)(c) (rep. & sub. 1960-61, c. 76, s. 1(1); further rep.

& sub. 1970, c. 72, s. 1) of the Planning Act, R.S.O. 1960, c.

296, as amended, a consent to the severance was not required

from the Committee of Adjustment of the plaintiff township.

However, prior to the completion of the sale the Planning Act

was amended by the repeal of s. 26(1)(c).  The defendant then

applied for a consent from the Committee of Adjustment, which

was granted on condition that the defendant pay to the
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municipality $17,000, which equalled 5% of the sale price.

Upon the failure of the defendant to make payment, the

plaintiff obtained judgment against the defendant for $17,000.

 

 

 On appeal by way of stated case pursuant to Rule 128 of the

Rules of Practice, held, the appeal should be allowed.  Upon

the signing of the agreement the defendant had acquired a right

to payment of the purchase price and incurred an obligation to

deliver a deed to the land.  This "right" and "obligation" were

within the meaning of s. 14(1)(c) of the Interpretation Act,

R.S.O. 1960, c. 191, which provides in part that the repeal of

an Act does not, except where otherwise provided, affect any

right or obligation acquired under the Act.  The defendant,

therefore, had acquired a right and incurred an obligation in

accordance with the law as it stood at the time the right and

obligation arose and was not to be adversely affected by giving

retroactive effect to the amendment to the Planning Act by 1968

(Ont.), c. 96, s. 2(1), unless the repealing legislation

clearly stated that it was to be applied retroactively.

 

 

 [Hamilton Gell v. White, [1922] 2 K.B. 422, apld]

 

 

 APPEAL upon a special case stated pursuant to Rule 128 of the

Rules of Practice from the judgment of Donohue, J., in favour

of the respondent township for money due but not paid under the

provisions of s-s. 9(a) of s. 32b of the Planning Act.

 

 

 Gordon F. Henderson, Q.C. and Y.A. George Hynna for

defendant, appellant.

 

 Walter D. Baker, Q.C., for plaintiff, respondent.

 

 

 The judgment  of the Court was delivered by

 

 

 EVANS, J.A.:-- The defendant appeals from the judgment
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pronounced by Donohue, J., on July 27, 1970, upon a special

case stated pursuant to Rule 128 wherein judgment was granted

to the plaintiff in the sum of $17,000.  The appellant seeks to

reverse the said judgment and asks for a dismissal of the

action.

 

 The plaintiff in a specially endorsed writ sought from the

defendant the sum of $17,000, being money due and unpaid under

the provisions of s-s. (9a) [rep. & sub. 1966, c. 116, s. 5(2);

am. 1967, c. 75, s. 8(1); later rep. 1970, c. 72, s. 5(2)] of

s. 32b [enacted 1961-62, c. 104, s. 8] of the Planning Act,

R.S.O. 1960, c. 296, and amendments thereto.

 

 The following were the particulars endorsed on the writ of

summons:

 

 The Committee of Adjustment of the plaintiff made it a

 condition of the approval of the sale by the defendant of

 part of Lot 35, Concession 1 R.F. that the said sum of

 $17,000.00 be paid by the defendant to the plaintiff by a

 decision made pursuant to the said Act on June 7th, 1968.

 

 The defendant was furnished with full particulars of the

 claim herein by a registered letter sent to the defendant by

 the solicitors for the plaintiff dated November 20th, 1968.

 

The case stated for the opinion of the Court read as follows:

 

 The parties hereto concur in stating the following special

 case for the opinion of the Court pursuant to Rule 128.

 

 1.  On or about the 26th day of April, A.D. 1968 an agreement

 was entered into between the defendant, Harry Leikin, and The

 Board of Governors of Algonquin College of Applied Arts and

 Technology, a copy of which is attached hereto as Exhibit

 "A".  The land to be conveyed pursuant to the said

 agreement exceeded 10 acres in area and the defendant

 retained land in excess of 10 acres in area.

 

 2.   By Statutes of Ontario, 1968, Chapter 96, Section 2(1)

 coming into force on the 3rd day of May, 1968, Section 28(1)
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 of The Planning Act of Ontario was amended by repealing

 Subsection 1(c) thereof.  Accordingly the application

 hereinafter set forth was made to the Committee of

 Adjustments of the Township of Nepean.

 

 3.   An application for consent to convey was made to the

 Committee of Adjustment of the Corporation of the Township of

 Nepean under Subsection 2(a) of Section 32(b) of The Planning

 Act.  A copy of the Application is attached hereto as Exhibit

 "B".

 

 4.  On or about the 4th day of June, 1968 the above

 Application was heard by the said Committee and the defendant

 and his agent were in attendance. 5.  On or about the 7th day

 of June, 1968 the Committee of Adjustment gave its decision

 in writing and inter alia consented to the conveyance subject

 to the condition that "(a) Cash to the value of 5% of the

 lands to be conveyed to be made payable to the Township".  A

 copy of the decision is attached hereto and marked Exhibit

 "C".

 

 6.  Prior to the 7th day of June, A.D. 1968 and specifically

 on the 12th day of June, 1967 the Council of the Corporation

 of the Township of Nepean passed Motion Number 358, a copy of

 which is annexed hereto as Exhibit "D".

 

 7.  No appeal to the Ontario Municipal Board was taken with

 respect to the decision of the Committee of Adjustment as

 hereinbefore set forth and the Defendant conveyed the lands

 in question by a deed dated the 2nd day of July, 1968 and

 registered on the 16th day of July, 1968 as instrument Number

 545403 in the Registry Office for the Registry Division of

 the City of Ottawa.

 

 8.  The "cash to the value of 5%" as set out in paragraph 5

 has not been paid by the defendant to the plaintiff and it is

 agreed that if an amount is payable to the plaintiff that

 amount is the sum of $17,000.00.

 

 9.  It is agreed that the writ of summons, affidavit of

 merits and transcript of the cross-examination of the
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 defendant upon the affidavit of merits dated the 19th day of

 June, A.D. 1969 shall form part of the Record of the Stated

 Case herein.

 

   The question for the opinion of the Court is whether the

   sum of $17,000.00 as aforesaid is due and payable by the

   defendant to the plaintiff.

 

 It is further agreed that upon judgment of the Court being

 given on this Stated Case, judgment shall be pronounced in

 this action declaring and directing accordingly and disposing

 of the question of costs of the parties to this action.

 

 Dated at Ottawa this 15th day of October, A.D. 1969.

 

 The factual situation is that in the latter part of 1967 the

appellant negotiated a sale of a portion of his lands in the

Township of Nepean, but certain technical matters delayed

execution of the formal agreement of purchase and sale and it

was finally signed by the appellant on April 4, 1968, and by

the purchaser on April 26, 1968.  At the time of execution of

the said agreement the transaction fell within the exception

contained in cl. (c) of s-s. (1) of s. 26 [rep. & sub. 1960-61,

c. 76, s. 1(1); later rep. & sub. 1970, c. 72, s. 1] of the

Planning Act, as amended, and therefore there was no need to

obtain the consent of the Committee of Adjustment to the sale.

The said exception contained in s. 26(1)(c) of the Planning Act

was repealed by 1968 (Ont.), c. 96, s. 2(1), which came into

force on May 3, 1968.

 

 While the agreement provided for closing on or before May 1,

1968, the transaction was in fact not concluded until some

weeks later and, in view of the amendment which came into force

on May 3rd, the appellant applied to the Committee of

Adjustment for the Township of Nepean under s-s. 2(a) of the

Planning Act for consent to the conveyance of the lands.  The

application was made on May 21, 1968; was dealt with by the

committee on June 4, 1968, and on June 7, 1968, the Committee

of Adjustment gave the following decision in writing:
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township of nepean

 

committee of adjustment

 

decision

 

 An application by Mr. Harry Leikin for consent to convey part

 of Lot 35 Concession 1, R.F., being two parcels of land on

 the south side of Baseline Road and being --

 

 (1)  an area of 12.6 acres which lies approximately 585 feet

south of Baseline Road,

 

 (2)  an area of 1.606 acres which has the northerly limit 120

   feet south of the Baseline Road and extends to parcel

   number 1, has been heard by the Committee of Adjustment of

   June 4th, 1968. The committee realized that parcel number

   one, the 12.6 acre parcel, is to be used for an extension

   to the Algonquin College with a 5.3 acre parcel within this

   area to be used for the proposed Vanier School of Nursing,

   and parcel number two will be used as a means of access

   from this parcel.

 

 The Committee could see no objection to these conveyances and

 the application is therefore approved, subject to the

 following condition:

 

   (a)  Cash to the valuee of 5% of the lands to be conveyed

     to be made payable to the Township.

 

 Date of Submission to the Minister:  June 7th, 1968

 

 Last Date of Appeal of Decision:  June 21st, 1968

 

   Signed this 7th day of June, 1968 by the Committee of

   Adjustment for the Township of Nepean.

 

 The condition attached by the Committee of Adjustment in

granting approval was in conformity with a motion passed by the

Corporation of the Township of Nepean on June 12, 1967, which

read as follows:
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 WHEREAS Subsection (9a) of Section 32b of The Planning Act,

 R.S.O. 1960 permits the Committee of Adjustment to impose

 conditions in granting a consent as the Minister of Municipal

 Affairs has to the approval of a plan of subdivision under

 Subsections 5 and 8 of section 28 of The Planning Act.

 

 AND WHEREAS to this date no such conditions have been

imposed.

 

 BE IT THEREFORE resolved that the Committee of Adjustment be

 requested to attach as a condition of approval to the

 granting of each consent the imposition of a 5% dedication of

 cash in lieu of land.  To apply only to those lands where 5%

 land has not already been dedicated. No appeal was taken to

 the Ontario Municipal Board with respect to the decision of

 the Committee of Adjustment and the defendant conveyed the

 lands in question by a deed dated July 2, 1968, and

 registered on July 16, 1968.  The defendant did not pay the

 5% of the purchase price which was agreed upon at a figure of

 $17,000, nor did he enter into any agreement witht eh

 corporation to pay the said sum.

 

 Section 26(1) of the Planning Act, prior to the amendment

which became effective on May 3, 1968, provided as follows:

 

   26(1)  The council of a municipality may by by-law

 designate any area within the municipality as an area of

 subdivision control and thereafter no person shall convey

 land in the area by way of a deed or transfer on any sale, or

 mortgage or charge land in the area, or enter into an

 agreement of sale and purchase of land in the area or enter

 into any agreement that has the effect of granting the use of

 or right in land in the area directly or by entitlement to

 renewal for a period of twenty-one years or more unless,

 

     (c)  the land is ten acres or more in area and each

       parcel of land remaining in the grantor, mortgagor or

       vendor abutting on the land conveyed or otherwise dealt

       with is also ten acres or more in area; or [am. 1966,

       c. 116, s. 2(1)]
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     (e)  the consent,

 

         (i)  of the Committee of Adjustment of the

           municipality under subsection 2a of section 32b,

           ...

 

         is given to convey, mortgage, charge or enter into an

         agreement with respect to the land.  [rep. & sub.

         1964, c. 90, s. 1(1); further rep. & sub. 1966, c.

         116, s. 2(2)]

 

 The appellant's land with which we are here concerned fell

within an area of subdivision control and the respondent had

set up a Committee of Adjustment.  Had the transaction been

completed on May 1, 1968, the date specified in the agreement

of sale as the closing date, no difficulty would have arisen,

as clearly the agreement would fall within the exemption in cl.

(c) of s. 26(1).  The main question for determination by

this Court is the effect of the repeal of s. 26(1)(c) on May

3rd, subsequent to the date upon which the agreement was

executed but prior to the date of actual transfer.

 

 The Interpretation Act, R.S.O. 1960, c. 191, s. 14(1)(c),

reads as follows:

 

   14(1)  Where an Act is repealed or where a regulation is

 revoked, the repeal or revocation does not, except as in this

 Act otherwise provided,

 

   (c)  affect any right, privilege, obligation or liability

         acquired, accrued, accruing or incurred under the

         Act, regulation or thing so repealed or revoked; The

         common law rule was that, if an Act expired or was

         repealed, it was regarded, in the absence of a

         specific provision to the contrary, as having never

         existed except as to matters and transactions past

         and closed.  The Interpretation Act is a statutory

         embodiment of that common law rule.  Atkin, L.J.,

         when discussing cl. (c) of the English Interpretation

         Act, 1889 (U.K.), c. 63, s. 38, which is almost
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         identical to the Ontario Act, in Hamilton Gell v.

         White, [1922] 2 K.B. 422 at p. 431, said:

 

 ... that provision was not intended to preserve the abstract

 rights conferred by the repealed Act, ...  It only applies to

 the specific rights given to an individual upon the happening

 of one or other of the events specified in the statute.

 

In the present case the appellant, in my view, had acquired a

right "under the Act", within the meaning of s. 14(1)(c) of the

Interpretation Act, to the payment of the purchase price and

had also incurred an obligation within that meaning to deliver

a deed in pursuance of the terms of the agreement for sale

entered into prior to the date upon which the exclusionary

section of the Planning Ace was repealed.  It would appear to

me right on principle that a person who had acquired certain

rights and incurred certain obligations in accordance with the

law as it stood at the time such rights and obligations arose

should not be adversely affected by giving retroactive effect

to legislation which seriously impairs those rights and

obligations unless the repealing legislation clearly states

that it shall be applied in a retroactive manner.  I am further

of the opinion that Hamilton Gell v. White supports that view.

In that case, the landlord of an agricultural holding, being

desirous of selling it, gave his tenant notice to quit.  By the

Agricultural Holdings Act, 1914 (U.K.), c. 7, when the tenancy

of a holding was determined by a notice to quit given in view

of a sale of the holding, the notice to quit was treated as an

unreasonable disturbance under the Act and the tenant was

entitled to compensation upon the terms and subject to the

conditions of that section.  One of the conditions of the

tenant's right to compensation was that he should within two

months after receipt of the notice to quit give the landlord

notice of his intention to claim compensation and a second

condition was that he should make his claim for compensation

within three months after quitting the holding.  The tenant

duly gave notice of his intention to claim compensation within

the time so limited, but, before the tenancy had expired, and

therefore before he could satisfy the second condition, the

section of the Act was repealed.  The tenant subsequently made

his claim within the three months limited by the repealed
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section. It was held that, notwithstanding the repeal, the

tenant was entitled to claim compensation by virtue of s. 38 of

the Interpretation Act, 1889, which is similar to the Ontario

Act.  As soon as the landlord, in view of a sale of the

property, gave the tenant notice to quit, the tenant "acquired

a right" to compensation for disturbance subject to his

satisfying the conditions of that section.

 

 In the present case, as in Hamilton Gell v. White, we are not

dealing with an abstract right conferred by the repealed Act

but with the preservation of a specific right which had accrued

to the appellant and with a specific obligation which he had

incurred prior to the amendment.  Both "the right" and "the

obligation" are "under the Act" within the meaning of s. 14(1)

(c) of the Interpretation Act.

 

 Although the Committee of Adjustment had power to define the

condition subject to which it would grant a consent to

severance, that is, either a conveyance to the municipality of

land up to 5% of the land sought to be conveyed or, in lieu

thereof, a payment of money of equal value, it did not have

power to impose an enforceable condition.  The property owner

retained the right to reject the condition defined by the

committee and the absence of any agreement between the

municipality and the property owner is evidence of his

rejection.  The fact that, subsequent to the decision of the

Committee of Adjustment, he proceeded with registration is not

in my opinion evidence of acceptance of the terms defined by

the Committee of Adjustment. The appellant takes the position

that he was not required to obtain the consent of the committee

but that he did so in order to facilitate the registration of

the conveyance.  Practical considerations may well have

indicated this course of action, but it in no way created an

obligation to pay upon the appellant.

 

 Section 32b (9a) of the Planning Act states that the

committee "shall require that any or all conditions imposed by

fulfilled prior to the granting of a consent ...".  It has a

duty to impose and to require fulfilment of conditions prior to

granting a consent to severance but, once it has seen fit to

grant a consent which is acted upon, it has no statutory
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authority to enforce compliance with the condition imposed.

 

 The appellant further argued that there was no right of

action in the respondent and that the Committee of Adjustment

acted improperly in following the request of the municipality

in imposing a levy of 5% of the value of the land sought to be

conveyed.  In view of the disposition which I have made of this

case, I do not find it necessary to deal with this submission

other than to say that I am not in agreement with it.

 

 The matters which are to be considered by the Committee of

Adjustment in determining whether a consent shall be given, by

virtue of s. 32b(9a), are the same as those matters to be

considered by the Minister under s. 28(4) and (5).  Section

32b(9a) provides that the committee shall require that any or

all conditions imposed by fulfilled prior to the granting of

the consent.  This is the section under which the respondent

claimed for compensation in the writ, but in this Court he

referred also to s. 32b(13) which states that, if within 14

days no notice of appeal is given, the decision of the

committee is final and binding.  The effect of this submission

would be that a vendor would be required to pay the amount of

money specified in the decision of the committee even though

the transaction did not close because of some flaw on title

unrelated to the consent. This would result in an unjust

enrichment of the municipality at the expense of the landowner

in the absnece of some agreement to refund if the transaction

did not close.

 

 There is no doubt that the Committee of Adjustment and the

municipality have the power to require land or cash in lieu of

property as a condition precedent to the granting of a consent

and the proper procedure would appear to be that the

municipality and the landowner enter into an agreement to

provide for such conveyance or payment prior to granting such

consent.  The vendor would thereby retain his right to reject

the agreement, but in the present case no option was available

to the vendor.  He had concluded a valid and binding agreement

for sale in accordance with the law existing at the time of the

execution of the agreement, and it would be manifestly unjust

to give retroactive effect to the amendment and thereby deprive
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the vendor of the exclusionary provisions applicable to his

particular transaction.

 

 The appeal is allowed, the judgment below is set aside and an

order will issue dismissing the action with costs here and

below.

 

 Appeal allowed.

�
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_______________________________________________________

Reasons for Judgment of 
The Honourable Madam Justice Russell

_______________________________________________________

[1] On December 13, 2001, following a Deferred Gas Account Reconciliation Hearing, the
Alberta Energy and Utilities Board (the “Board”), in its Decision 2001-110, found the appellant
ATCO Gas and Pipelines Ltd. (“ATCO”) acted imprudently in managing its gas supplies for the
winter of 2000/2001. As a result the Board ordered ATCO to pay $4 million to its customers to
compensate them for missed cost savings. In Atco Gas and Pipelines Ltd. v. Alberta (Energy and
Utilities Board), 2003 ABCA 188, ATCO was granted leave to appeal that decision pursuant to s.
26 of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 and section 70 of the Public
Utilities Board Act, R.S.A. 2000, c. P-45, on the following issue:

Did the Board err in law in determining the appropriate standard to be applied with
respect to the prudence and reasonableness of the decision of the Applicant utility
in the context of this case?

[2] The chambers judge expressly denied leave on the calculation of the $4 million refund.

[3] The City of Calgary (“Calgary”) opposed ATCO’s application at the Reconciliation Hearing
before the Board and was permitted to make submissions on this appeal.

INTRODUCTION

[4] ATCO is a gas distribution utility. It is governed by legislation which authorizes the Board
to regulate public utilities and to “ensure that the public pays a fair and reasonable rate for the gas
and the owner of the gas obtains a fair and reasonable return on its investment”: Atco Gas and
Pipelines Ltd. v. Alberta (Energy and Utilities Board) (2004), 339 A.R. 250, 2004 ABCA 3 at para.
36 (“Atco Gas”). Customers of ATCO are charged the actual cost ATCO incurs for the gas it
supplies.

[5] The Board has statutory authority to set just and reasonable rates: Gas Utilities Act, R.S.A.
1980, c. G-4, s. 28; Public Utilities Board Act, R.S.A. 1980, c. P-37, s. 81. Gas utility rates, or Gas
Cost Recovery Rates (GCRRs) are meant to reflect the market price a utility pays to purchase natural
gas. Gas utilities generally apply semi-annually to have GCRRs set by the Board. At the end of a
rate period, the Board sets the upcoming rate period’s GCRR through a process of reconciling the
forecast costs with the actual costs incurred. To account for the risks of fluctuating costs, utilities
are allowed to accumulate variances between forecast costs and actual costs: ATCO Electric Limited
v. Alberta (Energy and Utilities Board), 2004 ABCA 215 at para. 26 (“ATCO Electric”). That
variance is accumulated in a Deferred Gas Account (DGA). 

[6] GCRRs are based on forecasts of future prices and costs, as well as any revenue surplus or
deficiency incurred from the previous season as a result of the variance between actual costs and
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forecast costs. GCRRs are intended to ensure any surplus will be distributed to customers, or to
allow the utility to recover any deficiency, depending on the DGA balance. GCRRs are also intended
to minimize future variance between actual costs and forecast costs.

[7] Where there is a significant change in gas supply costs between regular applications, a utility
is encouraged to apply to the Board for approval of an adjustment to the GCRR in order to minimize
the DGA balance: AEUB Order U2000 308. ATCO made such an application in January 2001.

[8] This appeal relates to the reconciliation of ATCO’s DGA for the 2000/2001 winter season,
and the test applied by the Board in assessing the prudence demonstrated by ATCO in managing its
gas supplies during that period.

BACKGROUND

[9] ATCO owns a natural gas storage facility near Carbon, Alberta (the “Carbon facility”) which
is capable of storing enormous quantities of gas. A certain amount of the gas in storage is needed
to provide the minimum pressure required to meet minimum design deliverability. That gas is called
‘base gas’, or ‘cushion gas’, and is a rate base asset. 

[10] ATCO’s practice was to purchase gas and inject it into storage at the Carbon facility during
the summer months when demand was low, and to withdraw the stored gas during the winter when
demand was high. The gas injected and withdrawn on a cyclical basis is called ‘working gas’, and
is essentially gas inventory.

[11] Because the demand for gas corresponds with price, the practice of injecting and
withdrawing working gas can have a favourable effect on prices, referred to as a “physical hedge.”

[12] Although ATCO acknowledges the potential cost benefit to customers, it denies engaging
in the practice of injecting and withdrawing gas from storage for the purpose of managing gas prices.
Rather, ATCO argues its use of storage from the Carbon facility was to meet the operational
requirements of the pipeline system, withdrawing gas at variable rates in order to manage
fluctuations in demand.

[13] Commencing in the winter of 2000/2001, ATCO decided the Carbon facility was no longer
needed for operational purposes. ATCO says its decision was based in part on previous decisions
of the Board, which ATCO interpreted as not permitting it to engage in financial hedging because
it would be costly over time and adversely affect retail gas market development. Other factors which
led ATCO to discontinue use of the Carbon facility for operational purposes were deregulation in
the gas utility industry and an abundance of gas supply in the open market in this province. ATCO
claims it had no assurance of a market for its gas supply as a result of those factors. However, the
Board found that the proposed deregulation of Carbon was not relevant to ATCO’s use of gas
storage during the 2000/2001 winter season, when the Carbon facility was still in use. 
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[14] Prior to the 2000/2001 winter season, ATCO had used a flexible withdrawal strategy,
dependent on seasonal fluctuations in demand. During the winter of 2000/2001, ATCO changed to
a flat withdrawal strategy, meaning that ATCO withdrew gas from the Carbon facility at set monthly
flat rates. ATCO claims that as a result of its withdrawal strategy during that season of
unprecedented high gas prices, it generated savings to its customers of about $60 million. However,
Calgary contends that savings realized from the sale of gas purchased during the summer months
when gas prices were low, does not exonerate ATCO from abandoning a flexible withdrawal
strategy during the winter, which would have achieved additional savings. Calgary also notes that
ATCO’s own expert admitted that flexibility has value in a competitive market.

[15] ATCO says its flat withdrawal strategy was designed to avoid speculation as to future prices
in the day-to-day management of gas in storage, in keeping with the Board’s cautions against
engaging in trading.

[16] In Order U2000-161, the Board determined that the use of financial hedging had not
previously been used as a method of gas portfolio management (AB VIII, E7). It rejected arguments
that ATCO had acted inappropriately by failing to engage in the purchase of gas for storage and
simultaneous sale of it on the forward market for later withdrawal. The Board did so on the basis that
such activity would be tantamount to trading, for which it had not given any approval (AB VIII, E-
8). However, in that Order, the Board recommended that:

[ATCO] revisit the issue of using financial hedging to help manage its gas portfolio
and provide. . . a comprehensive cost/benefit analysis for its use prior to applying for
a winter period Gas Cost Recovery Rate (GCRR) effective November 1, 2000, in
order to determine if there is a general consensus among its sales customers for
implementation of this form of risk management. (AB VIII, E8-E9)

[17] In a subsequent Order, U2000-183, the Board approved a storage strategy for the April 1,
2000 - March 31, 2001 storage season. That strategy allowed ATCO to buy blocks of fixed price
physical gas in the summer and sell blocks of fixed price physical gas for the winter. Order U2000-
183 states:

In . . . Order [U2000-161] the EUB agreed that ATCO GS acted appropriately in the
circumstances at that particular time by following the DGA procedures in place,
which did not include the use of forward markets or other forms of financial hedging
as a method of gas portfolio management. The EUB recommended however that
ATCO GS revisit the issue of using financial hedging to help manage its gas
portfolio.

[18] Orders U2000-161 and 183 do not support ATCO’s position that it was prohibited by the
Board from engaging in financial hedging.

20
05

 A
B

C
A

 1
22

 (
C

an
LI

I)



Page: 4

[19] ATCO claims its decision to switch withdrawal strategies reflected the fact that the historical
need to vary withdrawals in response to operational requirements for the pipeline system no longer
existed. ATCO relies in part on expert reports recommending the best solutions for fluctuations in
gas prices. Two of those reports are dated March 16 and April 2, 2001. But since ATCO’s decision
was made prior to the winter of 2000/2001, those reports could not possibly have influenced it. A
third report, dated January 14, 2000 may be applicable, but does not expressly support ATCO’s
decision to cease using flexible withdrawal; it merely outlines the value and risks inherent in using
various strategies.

[20] At ATCO’s DGA Reconciliation Hearing in 2001, Calgary introduced a report, prepared by
its expert VanderSchee, which concluded that had ATCO withdrawn gas at flexible rates in response
to price fluctuations during the winter of 2000/2001 rather than withdrawing at a flat rate, it could
have saved customers an additional $8.9 million. According to VanderSchee, such a strategy avoids
the need to purchase gas at elevated prices by providing a utility with some flexibility to withdraw
variable amounts of gas from storage in response to fluctuations in market prices.

[21] ATCO counters that VanderSchee’s report was based on hindsight, and that the
recommended strategy would have required ATCO to engage in trading.

Board Decision

[22] The Board ruled that ATCO’s decision to implement flat withdrawal in the context of the
winter period for 2000/2001 was imprudent. In its decision, the Board applied the following test of
prudence:

. . . [T]he utility would be found prudent if it exercises good judgment and makes
decisions which are reasonable at the time they are made, based on information that
the owner of the utility knew or ought to have known at the time the decision was
made. In making a decision, a utility must take into account the best interests of its
customers, while still being entitled to a fair return. 

[23] The Board noted that both before and during the winter period 2000/2001, gas forecasts
predicted higher gas prices. While the Board recognized that ATCO did not have the benefit of the
computer program used by VanderSchee, and could not have predicted the actual price fluctuations
so as to realize the optimal savings calculated with the benefit of hindsight, in the Board’s view,
ATCO ought to have employed a strategy similar to that described by VanderSchee. The Board
accepted that VanderSchee’s method was not a trading strategy.

[24] The Board held that ATCO ought to have done something to mitigate the high gas prices
over the 2000/2001 winter season. The Board found that some of the options available to ATCO at
the time included: continued withdrawal of gas on a flexible basis depending on market conditions,
as had been done in the past; use of the excess deliverability on days when gas prices spiked; sale
of that portion it did not intend to use; or development of other strategies to deal with the forecast
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high gas prices.

[25] The Board estimated the total savings not realized by ATCO to be $4 million, and ordered
ATCO to refund that amount to its customers through reduced rates in the future.

RELEVANT LEGISLATION

[26] Both the appellant’s and respondents’ facta make reference to the Gas Utilities Act, R.S.A.
2000 c. G-5, the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 and the Public
Utilities Board Act, R.S.A. 2000, c. P-45. The gas sales in question and the decision under appeal
took place prior to the coming into force of the 2000 Revised Statutes of Alberta on January 1, 2002
by proclamation O.C. 424/2001. Accordingly, although the R.S.A. 2000 statutes apply with respect
to ATCO’s application for leave to appeal, which occurred after the proclamation date, the matters
before the Board, now under appeal, are governed by the Gas Utilities Act, R.S.A. 1980, c. G-4, as
amended (“GUA”), the Alberta Energy and Utilities Board Act, S.A. 1994, c. A-19.5 (“AEUBA”),
and the Public Utilities Board Act, R.S.A. 1980, c. P-37, as amended (“PUBA”). Therefore, all
references in this decision are to those Acts as amended on the relevant dates.

[27] All relevant legislation is listed in Appendix A, attached hereto.

BRIEF CONCLUSIONS

[28] The only question before this Court is one of law relating to the test for prudence set by the
Board. The application of the four factors of the pragmatic and functional analysis to that question
results in a standard of review of reasonableness simpliciter. 

[29] Applying that standard, we find the Board’s test for prudence reasonable and dismiss
ATCO’s appeal.

STANDARD OF REVIEW

[30] This is an appeal from the decision of an administrative tribunal. Therefore, this Court must
determine, in light of the governing legislation, the appropriate level of scrutiny to be applied on
review of that decision: Pushpanathan v. Canada (Minister of Citizenship and Immigration),
[1998] 1 S.C.R. 982 (“Pushpanathan”) at para. 26; Dr. Q v. College of Physicians and Surgeons
of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19 (“Dr. Q”) at paras. 21-22; Voice
Construction Ltd. v. Construction & General Workers’ Union, Local 92, 2004 SCC 23 (“Voice”)
at para. 15.

[31] The standard of review must be determined by applying the pragmatic and functional
analysis developed in U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, which entails
consideration of four contextual factors: (1) the presence or absence of a privative clause or statutory
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right of appeal; (2) the expertise of the tribunal relative to that of the reviewing court on the issue
in question; (3) the purposes of the legislation and the provision in particular; and (4) the nature of
the question – law, fact or mixed law and fact: Pushpanathan, supra at paras. 29-38; Canada
(Deputy Minister of National Revenue) v. Mattel Canada Inc., [2001] 2 S.C.R. 100, 2001 SCC 36
(“Mattel”) at para. 24; Dr. Q, supra at para. 26; Law Society of New Brunswick v. Ryan, [2003] 1
S.C.R. 247, 2003 SCC 20 (“Ryan”) at para. 27; Voice, supra at para. 16; A.U.P.E. v. Lethbridge
Community College, 2004 SCC 28 (“Lethbridge”) at para. 14. None of those four factors are
determinative: Pushpanathan, supra at para. 27; Mattel, supra at para. 24, but evaluated
collectively, they will indicate the appropriate degree of deference to afford the administrative
decision-maker.

[32] There are three standards of review, from least to most deferential: correctness,
reasonableness, and patent unreasonableness: Canada (Director of Investigation and Research) v.
Southam Inc., [1997] 1 S.C.R. 748 at para. 30; Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817 at para. 55; Ryan, supra at paras. 20 & 24. 

[33] Legislative intent underlies each factor in the pragmatic and functional analysis: Dr. Q,
supra; Voice, supra at para. 18. In this case, the governing legislation is the GUA, the AEUBA, and
the PUBA. (See Appendix A)

Privative Clause/Right of Appeal

[34] Section 10 of the AEUBA gives the Board the same jurisdiction and powers granted to the
Public Utilities Board (“PUB”). Thus, the Board has jurisdiction to “hear and determine all questions
of law or of fact” pursuant to s. 30 of the PUBA.

[35] Section 26 of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 and s. 70
of the Public Utilities Board Act, R.S.A. 2000, c. P-45 allow for appeals from decisions of the Board
on questions of law or jurisdiction where leave has been granted. Such a statutory right of appeal
implies legislative intent to afford the Board less deference on questions of law or jurisdiction:
Barrie Public Utilities et al. v. Canadian Cable Television Association et al. (2003), 304 N.R. 1,
225 D.L.R. (4th) 206 at 217 (S.C.C.) (“Barrie”). However, granting leave on a matter of law or
jurisdiction will not necessarily attract a correctness standard: Barrie, ibid; Alberta Energy v.
Goodwell Petroleum (2003), 339 A.R. 201, 2003 ABCA 277 at para. 23. Matters falling within the
Board’s expertise will warrant deference even where there is a statutory right of appeal: Pezim v.
British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557 at 591 (“Pezim”); Atco Gas,
supra at para. 35. 

[36] This factor suggests that the Board’s decision be afforded limited deference.

Relative Expertise
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[37] The Board is a specialized tribunal with expertise in the area of gas utility regulation, which
includes protecting the public interest by balancing the competing interests of customers and
utilities: Coalition of Citizens v. Alberta (Energy and Utilities Board) (1996), 187 A.R. 205 at para.
14 (C.A.); ATCO Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557 at 576; Atco Gas, supra at para.
34; ATCO Electric at para. 53. However, the expertise of the Board relative to that of this Court will
depend on the issue in question: Pushpanathan, supra at para. 33; Barrie, supra at 219. 

[38] In this case, the issue for which ATCO was granted leave is the following:

Did the Board err in law in determining the appropriate standard to be applied with
respect to the prudence and reasonableness of the decision of the Applicant utility
in the context of this case?

[39] This question could be understood in two ways. Did the Board have jurisdiction to set and
apply a standard of prudence in reviewing ATCO’s decisions? Alternatively, assuming the Board
did have jurisdiction, did the Board employ the proper standard of prudence in respect of ATCO’s
management decisions? If it is the former, the issue involves legislative interpretation, for which the
Board’s expertise does not necessarily exceed that of this Court. However, if it is the latter, the issue
straddles the line between statutory interpretation and industry-specific practice, in which case, the
Board’s expertise may very well exceed that of this Court. For the reasons that follow, I conclude
the question is one of law and not of jurisdiction.

[40] In support of its position that the proper standard of review is correctness, ATCO argues that
any authority the Board has in terms of denying recovery of costs or imposing obligations on ATCO
to refund are matters of statutory interpretation, which go to the Board’s jurisdiction. However,
ATCO was not granted leave on the jurisdictional argument.

[41] ATCO argues the broad applicability of the issue respecting prudence suggests minimal
deference, citing Chieu v. Canada (Minister of Citizenship and Immigration) (2002), 208 D.L.R.
(4th) 107 at 120. While conceding the Board has expertise, ATCO says in the absence of a statutory
framework, the Board has no expertise with respect to the test for prudence. 

[42] ATCO’s submissions on the leave question focus predominantly on what ought to be the
proper test for prudence, as do submissions by the Board and by Calgary. None of the parties make
submissions regarding the Board’s jurisdiction to set such a test. Moreover, the issue on which leave
was granted was framed as one of law and not as one of jurisdiction. Therefore, focus will be
confined to the issue of law as to whether the Board adopted the proper test of prudence.

[43] The Board enunciated its test of prudence in the context of rate-setting. Fixing just and
reasonable rates is a matter squarely within the Board’s expertise: TransAlta Utilities Corp. v.

20
05

 A
B

C
A

 1
22

 (
C

an
LI

I)



Page: 8

1In TransAlta, supra at para. 22, Kerans J.A. stated:

. . . Sometimes a legislature invites limited review not by purporting to limit the power of the reviewing court
but rather by conferring delegated legislative powers on the tribunal. When the delegation is manifest, as when
the tribunal is empowered to “make regulations”, the matter is beyond dispute. In other cases, the delegation is
not so obvious but is found in the description of the powers of a tribunal in terms which are at once imprecise
and evocative. The use of elastic adjectives is usually considered by a court as an implicit granting of a power
to the tribunal to form its own “opinion” or make “policy” or to exercise a “discretion” - in fine, to make law.
The key power of this Board is to fix “fair and reasonable” rates. This is a good example of a grant of a wide
discretion.

Alberta Public Utilities Board (1986), 68 A.R. 171 at para. 22 (C.A.) (“TransAlta”); Industrial
Power Consumers Assn. of Alberta v. TransAlta Utilities Corp. (2000), 255 A.R. 194 at para. 4
(C.A.). The issue is polycentric and requires expertise.

[44] Given the nature of the legal issue and the context surrounding it, the expertise of this Court
does not exceed that of the Board which suggests the Board must be afforded curial deference.

Legislative Purpose

[45] The purpose of the governing statutory scheme as a whole, and the specific applicable
provisions in particular, must also be considered in determining the appropriate standard of review:
Dr. Q, supra at para. 30; Lethbridge, supra at para. 18.

[46] The Supreme Court of Canada spoke generally to the mandate conferred on the Board by the
GUA and the PUBA in ATCO v. Calgary Power, [1982] 2 S.C.R. 557 at 576:

It is evident from the powers accorded to the Board by the legislature in both statutes
mentioned above that the legislature has given the Board a mandate of the widest
proportions to safeguard the public interest in the nature and quality of the service
provided to the community by the public utilities.

[47] The general legislative mandate on the Board is to protect the public interest by way of
regulating public utilities. A reviewing court should grant deference where the statutory scheme
governing an expert tribunal allows the tribunal to balance competing interests and address broad
policy concerns: Pezim, supra at 591-92; ATCO Electric, supra at para. 56. 

[48] In reconciling the DGA and setting a ‘just and reasonable’ prospective GCRR, the Board
conducted a prudence review of the Board’s management decisions respecting withdrawal from
storage. The question is whether the Board applied the correct test for prudence.

[49] Specific provisions of the governing legislation that confer authority on the administrative
tribunal can also be indicators of limited review.1 Although there is no particular provision in any
of the governing Acts which refers to a prudence review, the applicable legislative provisions do
give the Board authority to fix ‘just and reasonable’ rates, a specific mandate connected to the
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general legislative purpose: Re City of Dartmouth (1976), 17 N.S.R. (2d) 425 at 432 (S.C.A.D.).
The words ‘just and reasonable’ suggest that the criteria with which the Board exercises its power
is flexible and discretionary, and subject to limited review.

[50] The Board has authority to fix just and reasonable rates, taking into account retrospective
considerations respecting revenues and costs: GUA, ss. 28(a) and 32(a); PUBA, ss. 81(a) and 83(a).
The Board also has authority to fix just and reasonable standards to be observed by utilities: GUA,
s. 28(c); PUBA, s. 81(c).

[51] The discretion to determine what is just and reasonable includes the discretion to define
justness and reasonableness: see Memorial Gardens Association (Can.) Ltd. v. Colwood Cemetery
Co. [1958] S.C.R. 353 at 357; and TransAlta, supra at para. 24, citing Edmonton, Jasper Place et
al v. Northwestern Utilities Ltd. (1960) 34 W.W.R. 241 (Alta. S.C.A.D.). Such discretion suggests
a legislative intent to give deference to the Board’s methodology in fixing rates and standards.
Support for that premise is found in Newfoundland Light & Power Co. v. P.U.C. (Bd.) (1987), 25
Admin. L.R. 180 (NFCA). There the Court rejected the argument that the Board had exceeded its
jurisdiction in determining a just and reasonable rate of return by failing to adopt a particular
methodology. That decision was cited with approval in Newfoundland (Board of Commissioners
of Public Utilities) (Re) (1998), 164 Nfld. & P.E.I.R. 60 at para. 29 (NFCA) by Green J.A., who
stated:

. . . The Board therefore has a broad discretion to adopt appropriate methodologies
for the calculation of allowable rates of return. So long as the methodologies chosen
are not inconsistent with generally accepted sound public utility practice and the
purposes and policies of the Act, and can be supported by the available opinion
evidence, the determination of what constitutes a just and reasonable return in a
given case will generally be within the province of the Board and will not normally
be interfered with.

[52] ATCO’s customers are charged with the actual cost of gas supplied by ATCO. Actual costs
incurred by a utility are reflected in the DGA balance. Those costs depend in part on that utility’s
management strategy, including the execution and management of a hedging plan. Assessing
management decisions may necessarily factor into a reconciliation hearing and the Board’s
determination and implementation of just and reasonable rates: see Costello, K., “Should
Commissions Pre-Approve a Gas Utility’s Hedging Activities?” (NRRI, 34th Annual Regulatory
Conference: Tampa, Florida, December 10, 2002).

[53] The Board’s determination of the test governing its review of ATCO’s management
decisions accords with the general legislative mandate to serve the public interest by balancing the
consumer’s interest in just and reasonable rates with the utility’s interest in earning a reasonable rate
of return. In light of the discretionary nature of the specific rate-setting provisions, this factor
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suggests that deference be given by this Court.

Nature of the Question

[54] Leave to appeal is granted only on questions of law or jurisdiction, which would generally
favour less deference. However, as the question relates to the management of a utility and marketing
strategies, it is one for which the Board has greater expertise than does this Court. Where the
question of law is at the core of the administrative decision-maker’s expertise, some deference is
owed to that decision-maker: Voice, supra at para. 29.

[55] ATCO argues the Board erred in its articulation and application of the prudence test, in
finding ATCO imprudent. The application of the test is an issue of mixed fact and law. Because the
governing legislation grants a right of appeal with leave only on questions of law or jurisdiction,
questions of mixed fact and law can only come before this Court where there is an extricable legal
question: see Housen v. Nikolaisen, [2002] 2 S.C.R. 235 at para. 36. The Board’s application of its
prudence test is an issue inextricably bound to the facts and is therefore not properly before us. The
question of whether the prudence test set by the Board was correct, is extricable and is a question
of law. Because it is a question which falls within the discretion granted to the Board by its
governing legislation, some deference must be afforded.

Conclusion on Standard of Review

[56] In the context of this case, only one of the four Pushpanathan factors, the statutory right of
appeal, indicates a less deferential standard. Otherwise, the Board’s expertise and the governing
legislation suggest the Board be given a high degree of deference, given the nature of the issue. 

[57] In a decision released after oral argument concluded in this case, this Court found that
because the legal question engaged was of general import, the appropriate standard to be applied to
the Board’s decision concerning entitlement to carrying costs is in the mid-range of judicial review
spectrum, that is reasonableness. But the Court also found that “the Board enjoys expertise superior
to this Court in determining the appropriate methodology for calculating prudent costs of financing
a particular segment of a utility’s operations”: ATCO Electric, supra at para. 62. Thus, Fraser C.J.A.
concluded the appropriate standard to apply to that decision is patent unreasonableness. However,
here, the Court is not being asked to review a methodology of calculation of rates, but rather whether
the Board erred in determining the appropriate standard in reviewing the reasonableness of
managerial decisions.

[58]  Considering the four contextual factors in this case, and the import of the prudence test to
the utilities industry, I conclude the appropriate standard of review is reasonableness simpliciter.
Applying that standard, the Court must ask "whether there is a rational basis for the decision . . . in
light of the statutory framework and the circumstances of the case”: Cartaway Resources Corp. (Re)
(2004), 319 N.R. 1, 2004 SCC 26 at para. 49.
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ANALYSIS

Did the Board err in law in determining the appropriate test to be applied with respect to the
prudence and reasonableness of the decision of the Applicant utility in the context of this case?

[59] The Board concluded ATCO acted imprudently because it “could have, and ought to have,
maximized the value of the ‘excess’ deliverability by using it on days when prices were spiking or
by selling the deliverability it did not intend to use . . .”, and by failing to do so, ATCO “was not
acting in the best interests of customers . . .” In reaching that conclusion the Board adopted the
following test of prudence:

. . . a utility will be found prudent if it exercises good judgment and makes decisions
which are reasonable at the time they are made, based on information the owner of
the utility knew or ought to have known at the time the decision was made. In
making decisions, a utility must take into account the best interests of its customers,
while still being entitled to a fair return.

[60] The Board cited its earlier Decision 2000-01, wherein it stated:

[The concept of prudence]. . . has been recognized as a tool available to regulators,
and in most instances involves an evaluation of whether or not a decision reflects
good judgment and discretion and is reasonable in the circumstances which were
known, or reasonably should have been known when the decision was made.

[61] ATCO maintains that the proper test for prudence requires the presumption of managerial
prudence, and that the Board erred by failing to presume management had acted prudently. Although
the Board did not expressly presume prudence, it may have done so implicitly by determining to
uphold ATCO’s decision unless it was satisfied that ATCO acted unreasonably: AB I, p. F21. But
ATCO also submits that mere unreasonableness or error in judgment is not sufficient to establish
imprudence and that a regulator is not entitled to step into the role of a manager. In ATCO’s view,
if any error was made at all, it was a mere error of judgment and not outside the realm of what any
reasonable business person would do. Any such error would not constitute negligence and could thus
not properly constitute imprudence.

[62] In the course of ATCO Pipelines 2003/2004 General Rate Application (Tab 18 ATCO’s
authorities), Calgary disputed any presumption of prudence in regulatory law that ATCO Pipelines’
forecasts are reasonable, which in its view would be a reversal of the onus of proof. Further, Calgary
says there is no logical reason to apply a presumption of correctness to a utility budget. Instead,
Calgary says the utility has the onus of establishing the reliability of its forecast expenditure.
Calgary says there is no major difference between the Board’s and ATCO’s articulation of the test
for prudence, and that ATCO’s main complaint is with the application of the test.
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[63]  Calgary also notes that the test applied by the Board has been applied by the Ontario Energy
Board, which addressed the test for prudence in the context of rate regulation in the transportation
industry in RP - 2001-0029. That Board acknowledged that a presumption of prudence on the part
of a regulated utility is implicit in the framework underlying rate regulation. The Ontario Energy
Board said that in considering the prudence of any action, it is engaged in a retrospective review of
the reasonableness of the utility’s action at a given point, and the forseeability of any changes in
circumstances is critical to that review. At para. 2.36 that Board stated:

A poor outcome does not govern the assessment of prudence. Prudence is however,
called into question if the commitment was made casually, that is without a
reasonable level and scope of analysis, or recklessly, or primarily for some ulterior
non-utility or ulterior corporate purpose. (Calgary authorities Tab 18 p. 21)

[64] The term “prudence” is well known in the utility rate-making industry and has a significant
history. Included in Calgary’s materials is a 2002 paper from The National Regulatory Research
Institute of Ohio State University (the “NRRI”) entitled, “State Commission Regulatory
Considerations Concerning Security-Related Cost Recovery in Utility Network Industries”, which
references a 1985 NRRI publication: The Prudent Investment Test in the 1980's (the “Prudent
Investment Test”). The Prudent Investment Test describes the history of the concept of prudence and
its use in regulated public utilities. The authors describe the concept of prudent investment as: “a
regulatory oversight standard that attempts to serve as a legal basis for adjudging the meeting of
utilities’ public interest obligations, specifically in regard to rate proceedings”: ch. 2, p. 20. The
2002 NRRI paper cited by Calgary and The Prudent Investment Test at 93, both suggest that before
a regulator investigates the prudence of a utility, the presumption of prudence must be rebutted. 

[65] As a standard in public utility regulation, prudence is described as a concept borrowed from
legal principles, such as negligence. In other words, the public utility will be held to a managerial
duty of care:

What is prudent is deemed to be ascertainable through the reasonable efforts of
competent managers with sound and reasonable judgment. That risk is involved in
managerial decision making is judicially acknowledged. But, the deliberate exposure
to substantial risk in the exercise of managerial discretion is by its very nature
imprudent, for risk is to be avoided, if not altogether, at least insofar as possible
under the circumstances: The Prudent Investment Test, p. 47.

[66] A presumption of prudence triggers an onus of proof on the party impugning managerial
decisions. However, if that presumption is rebutted, a public utility’s decision will be reviewed,
applying an objective test of reasonableness to the facts and circumstances surrounding the decision,
without relying on hindsight: The Prudent Investment Test, p. 93

20
05

 A
B

C
A

 1
22

 (
C

an
LI

I)



Page: 13

[67] In determining whether a company had exercised proper discretion in matters requiring
business judgment, the U.S. Supreme Court in State of Missouri ex re, Southwestern Bell
Telephone Company v. Public Service Commission of Missouri 262 U.S. 276, 289 (1923), stated:

The Commission is not the financial manager of the corporation and it is not
empowered to substitute its judgment for that of the directors of the corporation; nor
can it ignore items charged by the utility as operating expenses unless there is an
abuse of discretion in that regard by the corporate officers.

[68] In support of its submission that for actions to qualify as imprudent they must be dishonest
or obviously wasteful, ATCO cites the dissenting judgment of Justice Brandeis, in footnote 1 at 289
of that case:

The term prudent investment is not used in a critical sense. There should not be
excluded from the finding of the base, investments which, under ordinary
circumstances, would be deemed reasonable. The term is applied for the purpose of
excluding what might be found to be dishonest or obviously wasteful or imprudent
expenditures. Every investment may be assumed to have been made in the exercise
of reasonable judgment, unless the contrary is shown.

[69] In West Ohio Gas Co. v. Public Utilities Commission of Ohio (No. 1), 294 U.S. 63, 68
(1935), at p. 25 the U.S. Supreme Court held that: 

A public utility will not be permitted to include negligent or wasteful losses among
its operating charges. The waste or negligence, however, must be established by
evidence of one kind or another, either direct or circumstantial.

The Court continued at p. 26:

Good faith is to be presumed on the part of the manager of a business. . . In the
absence of a showing of inefficiency or improvidence, a court will not substitute its
judgment for theirs as to the measure of a prudent outlay.

[70] There, the Court concluded that imposition of a penalty was wholly arbitrary in the absence
of evidence showing any warning to the company that fault was imputed to it and that it must give
evidence of care.

[71] The Board concedes that the standard of prudence is similar to the standard of care required
in assessing negligence, but argues that with respect to a regulated public utility, the test is not what
a reasonable businessman would have done in the circumstances, but rather what a reasonable public
utility would have done. In Acker v. United States, 298 U.S. 426, 431 (1936), cited in The Prudent
Investment Test at 32, regarding management judgment, the U.S. Supreme Court held that:
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...[T]he charge is for a public service, and regulation cannot be frustrated by a requirement
that the rate be made to compensate extravagant or unnecessary costs...

[72] The Board’s broad discretion to set just and reasonable utilities rates must be exercised in
the public interest, which requires consideration of both sides of the rate paying equation: ATCO
Electric, supra at 132. That process implicitly entails scrutiny of management decisions. With
respect to negotiated settlements Fraser C.J.A. held in ATCO Electric at para. 145 that the Board
“is entitled to assume that what the utility has negotiated and agreed to is in fact in the utility’s best
interests.”  However, in the context of rate setting, the starting point for scrutinizing management
decisions is the presumption that it is in the utility’s interest to make prudent decisions which also
reflect the interests of its customers, by avoiding needless expenditure. That presumption will matter
only when the scales are evenly balanced. 

[73] In this case, in determining to uphold ATCO’s decision unless satisfied ATCO had acted
unreasonably, the Board correctly acknowledged the presumption of prudence. The test it articulated
to be applied in reviewing the prudence and reasonableness of ATCO’s decisions is reasonable. 

CONCLUSION

[74] ATCO’s complaint with the Board’s application of the prudence test involves questions of
fact, and is not properly before this Court. The only matters at issue on this appeal are whether the
Board properly acknowledged a presumption of prudence, and properly articulated the test of
prudence, in assessing ATCO’s management decisions. The Board’s articulation of the prudence test
is consistent with its previous decisions and with the line of authority addressing the concept of
prudence in the context of public utilities. Given the governing legislation and the circumstances of
this case, there is a rational basis for the test of prudence articulated and relied on by the Board in
its decision.

[75] Accordingly, the appeal is dismissed. 

Appeal heard on April 21, 2004

Reasons filed at Calgary, Alberta
this 29th day of March, 2005
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Russell J.A.

I concur:
O’Leary J.A.

I concur:
Wittmann J.A. 20
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Appearances:
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L.E. Smith, Q.C.

For the Appellant
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for the Respondent
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Appendix “A”

Current Legislative Provisions

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a
question of jurisdiction or on a question of law.

(2) Leave to appeal may be obtained from a judge of the Court of Appeal only on an
application made

(a) within 30 days from the day that the order, decision or direction sought to be
appealed from was made, or
(b) within a further period of time as granted by the judge where the judge is of the
opinion that the circumstances warrant the granting of that further period of time.

. . . . .

Public Utilities Board Act, R.S.A. 2000, c. P-45

70(1) Subject to subsection (2), on a question of jurisdiction or on a question of law, an
appeal lies from the Board to the Court of Appeal.

(2) Leave to appeal shall be obtained from a judge of the Court of Appeal on application
made within one month after the making of the order, decision, rule or regulation sought to
be appealed from, or within any further time that the judge under special circumstances
allows, and on notice to the parties and to the Board, and on hearing those of them that
appear and desire to be heard, and the costs of the application are in the discretion of the
judge.

. . . . .
Applicable Repealed Legislative Provisions

Alberta Energy and Utilities Board Act, S.A. 1994, c. A-19.5 [repealed] (“AEUBA”)

10(1) Fort he purposes of carrying out its functions, the Board has all the powers, rights and
privileges of the ERCB and the PUB that are granted or provided for by any enactment or
by law.

. . . . .

Gas Utilities Act, R.S.A. 1980, c. G-4, as amended. [Repealed] (“GUA”)

16 When it is made to appear to the board, on the application of any owner of a gas utility
or of any municipality or person having an interest, present or contingent, in the matter in
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respect of which the application is made, that there is reason to believe that the tolls
demanded by an owner of a gas utility exceed what is just and reasonable, having regard to
the nature and quality of the service rendered or of the gas supplied, the Board

(a) may proceed to hold any investigation that it thinks fit into all matters relating to
the nature and quality of the service or the gas supplied, or to the performance of the
service and the tolls or charges demanded therefor,
. . .
(c) may disallow or change, as it thinks reasonable, any tolls or charges that, in its
opinion, are excessive, unjust or unreasonable or unjustly discriminate between
different persons or different municipalities, but subject however to any contract
existing between the owner of the gas utility and a municipality at the time the
application is made that the Board considers fair and reasonable.
. . .

25(1) No owner of a gas utility shall

(a) make, impose or extract any unjust or unreasonable or unjustly discriminatory or
unduly preferential individual or joint rate, commutation rate or other special rate,
toll, fare, charge or schedule for any gas or service supplied or rendered by it within
Alberta,
. . .
(c) adopt, maintain or enforce any regulation, practice or measurement that is unjust,
unreasonable, unduly preferential, arbitrarily or unjustly discriminatory or otherwise
in contravention of law, or provide or maintain any service that is unsafe, improper
or inadequate, or withhold or refuse any service that can reasonably be demanded
and furnished when ordered by the Board,
. . . 

28 The Board, either on its own initiative or on the application of a person having an interest,
may by order in writing, which shall be made after giving notice to and hearing the parties
interested,

(a) fix just and reasonable individual rates, joint rates, tolls or charges or schedules
of them, as well as commutation and other special rates, which shall be imposed,
observed and followed thereafter by the owner of the gas utility,
. . .
(c) fix just and reasonable standards, classifications, regulations, practices,
measurements or service which shall be furnished, imposed, observed and followed
thereafter by the owner of the gas utility,
. . .
(e) require an owner of a gas utility to supply and deliver gas to the persons, for the
purposes, at the rates, prices and charges and on the terms and conditions that the
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Board directs, fixes or imposes.
. . .

32 In fixing just and reasonable rates, tolls or charges, or schedules thereof, to be imposed,
observed and followed thereafter by an owner of a gas utility,

(a) the Board may consider all revenues and costs of the owner that are in the
Board’s opinion applicable to a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is initiated
for the fixing of rates, tolls or charges, or schedules of them,
(ii) a subsequent fiscal year of the owner, or
(iii) 2 or more of the fiscal years of the owner referred to in subclauses (I)
and (ii) if they are consecutive

and need not consider the allocation of those revenues and costs to any part of that
period,

(b) the Board may give effect to that part of any excess revenue received or any
revenue deficiency incurred by the owner that is in the Board’s opinion applicable
to the whole of the fiscal year of the owner in which a proceeding is initiated for the
fixing of rates, tolls or charges, or schedules of them, that the Board determines is
just and reasonable,

(c) the Board may give effect to that part of any excess revenue received or any
revenue deficiency incurred by the owner after the date on which a proceeding is
initiated for the fixing of rates, tolls or charges, or schedules of them, that the Board
determines has been due to undue delay in the hearing and determining of the matter,
and

(d) the Board shall by order approve the method by which, and the period (including
any subsequent fiscal period) during which, any excess revenue received or any
revenue deficiency incurred, as determined pursuant to clause (b) or (c), is to be used
or dealt with.

. . . . .

Public Utilities Board Act, R.S.A. 1980, c. P-37, as amended. [Repealed] (“PUBA”)

30 The Board may, as to matters within its jurisdiction, hear and determine all questions
of law or of fact.
. . . 
81 The Board, either on its own initiative or on the application of a person having an
interest, may by order in writing, which shall be made after giving notice to and hearing
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the parties interested,

(a) fix just and reasonable individual rates, joint rates, tolls or charges or
schedules thereof, as well as commutation, mileage or kilometre rate and other
special rates, which shall be imposed, observed and followed thereafter by the
owner of the public utility;
. . . 
(c) fix just and reasonable standards, classifications, regulations, practices,
measurements or service which shall be furnished, imposed, observed and
followed thereafter by the owner of the public utility;
. . . 

. . .
83(1) Subject to subsection (2), in fixing just and reasonable rates, tolls or charges, or
schedules thereof, to be imposed, observed and followed by an owner of a public utility,

(a) the Board may consider all revenues and costs of the owner that are in the
Board’s opinion applicable to a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is
initiated for the fixing of rates, tolls or charges, or schedules thereof,
(ii) a subsequent fiscal year of the owner, or
(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i)
and (ii) if they are consecutive,

and need not consider the allocation of those revenues and costs to any part of
such a period,
. . . 
(b) the Board may give effect to that part of any excess revenue received or any
revenue deficiency incurred by the owner that is in the Board’s opinion applicable
to the whole of the fiscal year of the owner in which a proceeding is initiated for
the fixing of rates, tolls or charges, or schedules thereof, as the Board determines
is just and reasonable.

(c) the Board may give effect to such part of any excess revenue received or any
revenue deficiency incurred by the owner after the date on which a proceeding is
initiated for the fixing of rates, tolls or charges, or schedules thereof, as the Board
determines has been due to undue delay in the hearing and determining of the
matter, and

(d) the Board shall by order approve the method by which, and the period
(including any subsequent fiscal period) during which, any excess revenue
received or any revenue deficiency incurred, as determined pursuant to clause (b)
or (c), is to be used or dealt with.
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1981, c. E-4.1, s. 17; 1984, c. 60, s. 4; 1988, c. S-13.75, s. 9; 1995, c. 11, s. 14.
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Archived Backgrounder 

Agreement on the Harmonization and Integration of 
Cap-and-Trade Programs for Reducing Greenhouse 
Gas Emissions

Between The Gouvernement du Québec, The Government of California 
and The Government of Ontario

September 22, 2017 10:45 A.M. Office of the Premier

WHEREAS, the Parties publicly adopted their own greenhouse gas emissions reduction targets, their own 

regulation on greenhouse gas emissions reporting programs and their own regulation(s) on their cap-and-

trade programs;

WHEREAS, the Parties are participants of Western Climate Initiative, Inc. (WCI, Inc.), a non-profit 

corporation incorporated in October 2011, providing administrative and technical services to its 

participants to support and facilitate the implementation of their cap-and-trade programs for reducing 

greenhouse gas emissions;

WHEREAS, the Parties share a common interest in working jointly and collaboratively toward the 

harmonization and integrationof their greenhouse gas emissions reporting programs and of their cap-and-

trade programs for reducing greenhouse gas emissions;

WHEREAS, the Parties recognize that the harmonization and integration of their greenhouse gas emissions 

reporting programs and their cap-and-trade programs are to be attained by means of regulations adopted 

by each Party;

WHEREAS, the Parties have developed constructive working relationships among their respective staff and 

officials, and have demonstrated the ability to harmonize their programs and integrate their program 

operations, including by enabling staff to work jointly through workgroups to develop proposed 

harmonized approaches for consideration by each Party on topics including, but not limited to, 

greenhouse gas emissions reporting, issuance of compliance instruments, program scopes, compliance 

requirements, offset protocols, program registry, auction design and execution, auction platform, market 

regulations, invalidation of offset credits, enforcement, public disclosure of information, and information 

sharing among the Parties;

WHEREAS, the Parties further recognize that this Agreement is intended to facilitate continued 

consultation, using and building on existing working relationships, during the implementation and the 

operation of the Parties' respective programs and supporting the development of any proposed program 
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for archival and research 

purposes. 
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WHEREAS, the Parties further recognize the importance of effective and timely public consultation 

regarding their respective program operations, program changes, new offset protocols, and new program 

elements;

WHEREAS, the Parties further recognize that the present Agreement does not, will not and cannot be 

interpreted to restrict, limit or otherwise prevail over relevant national obligations of each Party, if 

applicable, and each Party's sovereign right and authority to adopt, maintain, modify, repeal or revoke any 

of their respective program regulations or enabling legislation;

WHEREAS, the Gouvernement du Québec and the California Air Resources Board agreed to link their cap-

and-trade programs by signing in September 2013 the "Agreement between the Gouvernement du 

Québec and the California Air Resources Board concerning the harmonization of cap-and-trade 

programs for reducing greenhouse gas emissions";

WHEREAS, the Gouvernement du Québec and the California Air Resources Board have agreed to terminate 

their 2013 "Agreement between the Gouvernement du Québec and the California Air Resources Board 

concerning the harmonization of cap-and-trade programs for reducing greenhouse gas emissions" in 

order to pursue the objectives of this Agreement, including entering into a new Agreement that also 

includes the Government of Ontario and that provides for other jurisdictions to enter into this Agreement;

WHEREAS, the Parties are committed to harmonize and integrate their greenhouse gas emissions 

reporting programs and their cap-and-trade programs for reducing greenhouse gas emissions as well as to 

facilitate the inclusion of new Parties to this Agreement;

THEREFORE, to collaborate in the achievement of the Parties' respective goals in the fight against climate 

change through the harmonization and integration of their greenhouse gas emissions reporting programs 

and cap-and-trade programs for reducing greenhouse gas emissions,

THE PARTIES AGREE TO THE FOLLOWING: 

CHAPTER I

GENERAL PROVISIONS

ARTICLE 1

OBJECTIVE

The objective of this Agreement is for the Parties to work jointly and collaboratively toward the 

harmonization and integration of the Parties' greenhouse gas emissions reporting programs and cap-and-

trade programs for reducing greenhouse gas emissions.

The intended outcome of the harmonization and integration is to enable each Party under its own 

statutory and regulatory authority to:

a) achieve the harmonization of its regulation for reporting of greenhouse gas emissions and regulations 

for the cap-and-trade program such that the regulations will be compatible between the Parties;
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b) provide for the equivalence and interchangeability of compliance instruments issued by the Parties for 

the purpose of compliance with their respective cap-and-trade programs;

c) develop and implement an accounting mechanism that provides for a transparent and data-driven 

calculation that attributes to each Party its portion of the total greenhouse gas emission reduction 

achieved jointly by the Parties' linked cap-and-trade programs, the results of which will be used to avoid 

double claiming of emission reductions by the Parties;

d) permit the transfer and exchange of compliance instruments between participants registered with the 

Parties' respective cap-and-trade programs using a common secure registry;

e) develop compatible market requirements that are applied and enforced for all participants registered in 

the Parties' respective cap-and-trade programs;

f) allow for planning and holding joint auctions of compliance instruments;

g) enable the sharing of information to support effective administration and enforcement of each party's 

statutes and regulations.

The Parties shall report to the public annually on the status of achieving this objective. 

ARTICLE 2

DEFINITIONS

For the purposes of this Agreement:

"Auction" means the process in which one Party sells a determined number of compliance instruments by 

offering them up for bid, taking bids, and then distributing the compliance instruments to winning bidders;

"Auction platform" means the auction system used to conduct auctions;

"Compliance instruments" means an instrument, issued by one of the Parties, that can be used by a 

covered entity or a voluntary participant to fulfill a compliance obligation and having a value 

corresponding to the emission of one metric ton of CO2 equivalent greenhouse gas;

"Covered entity" means an entity with an obligation to surrender compliance instruments for its 

greenhouse gas emissions under a Party's statute and regulation(s) for the applicable cap-and-trade 

program for reducing greenhouse gas emissions;

 "Greenhouse gas" means carbon dioxide (CO2), methane (CH4), nitrous oxide (N2O), hydrofluorocarbons 

(HFCs), perfluorocarbons (PFCs), sulphur hexafluoride (SF6) or nitrogen trifluoride (NF3), as well as other 

greenhouse gases publicly identified as such by the Parties' statutes and regulations;

"Offset protocol" means a documented set of procedures and requirements to quantify ongoing 

greenhouse gas emission reductions, avoidances, removals or removal enhancements for an offset project 

as adopted by each Party;
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"Voluntary participant" means a person or entity whose voluntary registration creates the obligation to 

surrender compliance instruments for its greenhouse gas emissions under a Party's statute and regulation

(s) for the applicable cap-and-trade program for reducing greenhouse gas emissions;

"Market participant" means a person or an entity who does not report greenhouse gas emissions and is 

registered in the program registry and participates in one of the respective cap-and-trade programs for 

reducing greenhouse gas emissions;

"Program" means a Party's cap-and-trade program for reducing greenhouse gas emissions, including 

offsets, and a Party's greenhouse gas emissions reporting program;

"Program registry" means the data system in which covered entities and voluntary and market 

participants are registered, and in which compliance instruments are recorded and tracked;

"Registered participant" means a covered entity or a voluntary or market participant who is registered in 

the Parties' program registry.

CHAPTER II

HARMONIZATION AND INTEGRATION PROCESS

ARTICLE 3

CONSULTATION PROCESS

The Parties shall consult each other regularly and constructively to achieve the objective of this 

harmonization and integration Agreement. Consultation shall build on existing working relationships and 

shall enable Parties' staff to work constructively through workgroups under the direction of the Parties' 

officials.

The procedural requirements of each Party shall be respected, including appropriate and effective 

openness and transparency of each Party's public consultations.

The topics of the collaboration and the joint work shall include, but are not limited to, those of the articles 

in this chapter.

ARTICLE 4 

REGULATORY HARMONIZATION

The Parties shall continue to examine their respective regulations for the reporting of greenhouse gas 

emissions and for the cap-and-trade program in order to promote continued harmonization and 

integration of the Parties' programs.

In the case where a difference between certain elements of the Parties' programs is identified, the Parties 

shall determine if such elements need to be harmonized for the proper functioning and integration of the 

programs. If so determined, the Parties shall consult each other regarding a harmonized approach.
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A Party may consider making changes to its respective programs, including changes or additions to its 

emissions reporting regulation, cap-and-trade program regulations, and program related operating 

procedures. To support the objective of harmonization and integration of the programs, any proposed 

changes or additions to those programs shall be discussed between the Parties. The Parties acknowledge 

that sufficient time is required to enable effective public review and comment prior to adoption. The 

Parties shall consult regarding changes that may affect the harmonization and integration process or have 

other impacts on any Parties. Each Party's public process for making program changes must be respected.

In the event that program conditions arise that indicate a need for rapid or emergency program changes 

or other actions by one or all Parties, the Parties shall work to harmonize such changes to maintain 

harmonization and integration and to resolve the conditions.

ARTICLE 5

OFFSET PROTOCOLS

In order to achieve harmonization and integration of the Parties' cap-and-trade programs, the offset 

protocols in each of the Parties' programs require that all offset emission reductions, avoidances, removals 

or removal enhancements achieve the essential qualities of being real, additional, quantifiable, permanent, 

verifiable, and enforceable.

A Party may consider making changes to the offset components of its program, including by adding 

additional offset protocols, or changing procedures for issuing offset credits. To support the objective of 

maintaining the harmonization and integration of the programs, any proposed changes shall be discussed 

between the Parties. The Parties acknowledge that sufficient time is required to enable effective public 

review and comment prior to adoption of any changes. The Parties shall consult regarding changes that 

may affect the harmonization and integration process or that may have other impacts on any Party. Each 

Party's public process for making program changes must be respected.

ARTICLE 6

MUTUAL RECOGNITION OF COMPLIANCE INSTRUMENTS

In order to achieve harmonization and integration of the Parties' cap-and-trade programs, mutual 

recognition of the Parties' compliance instruments shall occur as provided for under their respective cap-

and-trade program regulations.

If a Party determines that a compliance instrument that it has issued should not have been issued or must 

be voided, it shall notify the other Parties. Each Party recognizes and respects the authority of the other 

Parties to take actions to recover or void compliance instruments that have been surrendered or that are 

held by registered participants.

ARTICLE 7

TRADE OF COMPLIANCE INSTRUMENTS
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In order to achieve harmonization and integration of the Parties' cap-and-trade programs, trading of 

compliance instruments among registered participants in the Parties' respective programs shall occur as 

provided for under their respective cap-and-trade program regulations.

The Parties shall keep each other informed of any investigation, pertaining to but not limited to acts or 

omissions on the part of any of its registered participants or other persons regulated under the programs 

and any violation, penalty or fine, or decision rendered following such investigations.

ARTICLE 8

ACCOUNTING MECHANISM AND TREATMENT OF EMISSION REDUCTIONS

In order to ensure clarity and transparency in how greenhouse gas reductions from cap-and-trade 

programs are counted toward each Party's emission reduction target, the Parties agree to develop and 

implement an accounting mechanism that provides a transparent and data-driven calculation that 

attributes to each Party its portion of the total greenhouse gas emission reduction achieved jointly by the 

Parties' linked cap-and-trade programs.

The agreed upon accounting mechanism should achieve a high level of transparency and careful and 

secure management of confidential and market sensitive information in the Parties' cap-and-trade 

programs. The Parties will build on international principles and criteria, namely those pertaining to 

environmental integrity and robust accounting, with an emphasis on transparency and on avoiding double 

counting.

The Parties recognize that to avoid double claiming of emission reductions, only the Party to which an 

emission reduction is attributed by the accounting mechanism can use that reduction when assessing its 

progress toward meeting its emission reduction target, and other Parties will appropriately recognize a 

corresponding opposite emission impact when assessing their progress toward meeting their respective 

emission reduction targets.

The Parties acknowledge that when developing and implementing the accounting mechanism, each Party's 

applicable statutory and regulatory requirements will be respected.

The Parties agree to periodic review of the accounting mechanism in response to the development of laws 

applicable to each Party or relevant national and international principles and criteria.

ARTICLE 9

JOINT AUCTIONS

In order to achieve harmonization and integration of the Parties' cap-and-trade programs, the auctioning 

of compliance instruments by the Parties' respective programs shall occur jointly and in accordance with 

harmonized procedures developed by the Parties, as provided for under their respective cap-and-trade 

programs.

ARTICLE 10

COMMON PROGRAM REGISTRY AND AUCTION PLATFORMS
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The Parties shall work together to develop and use common electronic platforms in order to ensure 

program compatibility, integrity, and integration, including but not limited to a program registry platform 

and an auction platform.

The common program registry and auction platforms shall be available in English and French and allow for 

recording and performing transactions in the currencies of each Party. The program registry and auction 

platforms shall conform to the requirements of the Parties' statutes, regulations and operating 

procedures.

CHAPTER III

OPERATION OF THE AGREEMENT

ARTICLE 11

SUPERVISION AND ENFORCEMENT

The Parties shall work cooperatively to maintain market integrity, including preventing fraud, abuse and 

market manipulation and to ensure the reliability of the joint auction and their respective programs. The 

Parties shall work cooperatively in applying their respective program requirements governing the 

supervision of all transactions carried out among registered participants of each of the Parties and of any 

auction or reserve sale.

The Parties shall facilitate, in accordance with the privacy, and other statutes and regulations applicable in 

each of their jurisdictions and the provisions of article 15 hereunder, the sharing of information to support 

the effective administration and enforcement of each party's statutes and regulations.

ARTICLE 12

COORDINATED ADMINISTRATIVE AND TECHNICAL SUPPORT

The Parties shall continue coordinating administrative and technical support through the WCI, Inc., an 

entity which was created to perform such services, including for the Parties.

If one of the Parties wishes to consider approaches other than WCI, Inc. for coordinating any of the 

administrative and technical program support, it shall consult the other Parties with the objective of jointly 

developing a harmonized approach.

If one of the Parties wishes to use the services of a party other than WCI, Inc. for technical or 

administrative support, or services of another nature required for the development or the operation of 

common program registry and auction platforms, it shall consult the other Parties with the objective of 

jointly developing a harmonized approach.

ARTICLE 13

CONSULTATION COMMITTEE

To facilitate the harmonization and integration process of the programs and the operation of the 

Agreement, the Parties shall create a Consultation Committee composed of one representative from each 
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of the Parties. This Consultation Committee shall meet as needed to ensure timely and effective 

consultation in support of the objectives of this Agreement.

The representatives of each Party on the consultation committee are presented in Annex 1.

The Consultation Committee shall:

a) monitor the implementation of all measures that are required for the effective harmonization and 

integration of the Parties' programs;

b) recommend measures to improve the harmonization and integration of the Parties' programs, when 

needed; and

c) address any other issues at the request of the Parties.

The Consultation Committee shall receive and review updates from the Parties on each area of activity as 

needed under this Agreement in a timely manner. If the Consultation Committee identifies or becomes 

aware of differences between the Parties regarding how to maintain the harmonization and integration of 

their programs, the Consultation Committee shall undertake to resolve the differences in accordance with 

Article 20.

CHAPTER IV

MISCELLANEOUS PROVISIONS

ARTICLE 14

JURISDICTION

The Parties acknowledge that this Agreement does not modify any existing statutes and regulations nor 

does it require or commit the Parties or their respective regulatory or statutory bodies to create new 

statutes or regulations in relation to this Agreement, and agree that the provisions of the Agreement shall 

not be interpreted by the Parties as amending any agreement or provision of an agreement entered into 

or to be entered into by any Party.

ARTICLE 15

CONFIDENTIALITY OF INFORMATION

To support and enhance the administration, including the analysis, operation and supervision, and the 

enforcement of the Parties' respective program requirements, the Parties shall jointly arrange to share 

information collected or developed under their respective programs. Nothing in this Agreement requires a 

Party to breach privacy or confidentiality obligations or requirements prohibiting the collection, use or 

disclosure of information to which it is bound under its own laws, nor compromise the security with which 

information is held, nor disclose confidential information such as commercially sensitive or personal 

information.

When information is shared between the Parties, each Party shall undertake to protect the information 

they disclose and collect, in accordance with the privacy and other statutes and regulations applicable in 

Page 8 of 13Newsroom : Agreement on the Harmonization and Integration of Cap-and-Trade Program...

28/02/2019https://news.ontario.ca/opo/en/2017/09/agreement-on-the-harmonization-and-integration-...

dstevens
Highlight



each of their jurisdictions, and take all necessary measures to such end, particularly with respect to the 

mode of communication, use, control, management and destruction. Shared information is to be used 

solely for the purposes of meeting the objectives of this Agreement.

If confidential information must be communicated by a Party to a non-Party to this Agreement under a law 

or following a court order, it shall notify the other Parties as soon as possible.

ARTICLE 16

PUBLIC ANNOUNCEMENT

The Parties shall keep each other informed in advance of any public announcement related to their 

respective programs.

Any announcement concerning the harmonization or integration of the Parties' programs shall be 

prepared and, if possible, made public jointly.

CHAPTER V

FINAL PROVISIONS

ARTICLE 17

WITHDRAWAL PROCEDURE

A Party may withdraw from this Agreement by giving written notice of intent to withdraw to the other 

Parties. A Party that intends to withdraw from this Agreement shall endeavour to give 12 months notice of 

intent to withdraw to the other Parties. A Party that intends to withdraw from this Agreement shall 

endeavour to match the effective date of withdrawal with the end of a compliance period.

Withdrawal from this Agreement does not end a Party's obligations under article 15 regarding 

confidentiality of information, which continue to remain in effect.

If a Party withdraws, the Agreement shall remain in force for the remaining Parties.

ARTICLE 18

AMENDMENTS

Any amendment to this Agreement shall be in writing and requires the consent of all Parties to the 

Agreement at the time of the amendment.

An amendment that all Parties have agreed to and that has been authorized in accordance with the 

requirements of each Party shall constitute an integral part of this Agreement beginning on the date of its 

coming into force.

ARTICLE 19

ACCESSION
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Recognizing that the Parties welcome effective, timely, and meaningful action to reduce greenhouse gas 

emissions by other jurisdictions, a candidate Party may be added as a Party to the Agreement if the 

candidate Party has adopted a program that is harmonized and can be integrated with each of the Parties' 

programs, if all of the Parties to the Agreement agree to add the candidate Party by signing an Accession 

Amending Agreement and then the candidate Party agrees to become a party to the Agreement by signing 

an Instrument of Accession.

To do so, the legal procedures required by each Party must be respected.

The standard form of the Accession Amending Agreement and the Instrument of Accession that can be 

found in Annex 2 and Annex 3, respectively, shall be used. Once the Parties have signed an Accession 

Amending Agreement, the candidate Party shall sign an Instrument of Accession.

ARTICLE 20

RESOLUTION OF DIFFERENCES

The Parties shall consult each other constructively to resolve differences that may arise regarding how to 

achieve the objective of harmonizing and integrating their programs.

The Parties shall resolve differences by using and building on established working relationships, including 

enabling staff to work jointly through workgroups to develop proposed harmonized and integrated 

approaches for consideration by each Party. If approaches for resolving differences that are acceptable to 

the Parties cannot be developed in a timely manner through staff workgroups, the Parties shall 

constructively engage through the Consultation Committee, and if needed with additional officials of the 

Parties, or their designees. The Parties will endeavour to resolve differences in a timely manner, so that the 

harmonization and integration of the programs can be maintained.

ARTICLE 21

COMMUNICATIONS

The Parties agree to communicate on matters regarding this Agreement in writing and hand delivered or 

transmitted by telegram, fax, e-mail, messenger, courier or registered mail to the contact of the Party 

concerned (see Annex 1 for contacts).

Any change of address of one of the Parties or of the representatives designated in Annex 1 shall be 

notified to the other Parties.

Each Party shall designate a contact to facilitate communications between the Parties on any matter 

covered by this Agreement. On the request of any Party, the contact shall identify the office or official 

responsible for the matter and assist, as necessary, in facilitating communication between the office or 

official and the requesting Party.

ARTICLE 22

COMING INTO FORCE AND DURATION OF THE AGREEMENT
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Each of the Parties shall notify all the other Parties as soon as possible after the Party has completed any 

procedures required for the Agreement's entry into force.

The Agreement shall enter into full force and effect on the first day of the month following the date of 

receipt of notification from the last of the Parties informing the other Parties that any legally required 

measures have been completed. 

The Agreement may only be terminated by the written consent of all of the Parties. Termination of the 

Agreement shall be effective 12 months after the last of the Parties has provided its consent to the other 

Parties. 

Termination of this Agreement does not end a Party's obligations under Article 15 regarding the 

confidentiality of information, which continue to remain in effect.

ARTICLE 23

ANNEXES

The Annexes to this Agreement constitute an integral part of this Agreement.

The original English and French texts of this Agreement have the same legal force.

ANNEX 1 -- Parties' representative on the consultation committee and contact

Party Representative on the consultation 

committee

Contact

Gouvernement 

du Québec

Assistant Deputy Minister for the Fight 

against climate change at the Ministère du 

Développement durable, de l'Environnement 

et de la lutte contre les changements 

climatiques

Director

Direction du marché du carbone

Ministère du Développement 

durable, de l'Environnement et 

de la lutte contre les 

changements climatiques 

675 René-Lévesque Blvd. East, 

6th Floor, Box 31

Québec (Québec)  G1R 5V7

Phone: 418 521-3868

Fax: 418 646-4920 

California Air 

Resources Board

Executive Officer of the Air Resources 

Board

Executive Officer

California Air Resources Board

1001 I Street

Sacramento, California 95814

Phone: 916-322-7077

Fax: 916-323-1045

Director
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Government of 

Ontario

Executive Director of the Ontario Climate 

Change Directorate

Air Policy Instruments and 

Program Design Branch

Ministry of the Environment and 

Climate Change

77 Wellesley Street West, 10th 

Floor Ferguson Block

Toronto, Ontario  M7A 2T5

Phone: 416-314-6419

ANNEX 2 -- [Standard Form]

ACCESSION AMENDING AGREEMENT

TO

THE AGREEMENT ON THE HARMONIZATION AND INTEGRATION OF CAP-AND-TRADE PROGRAMS FOR 

REDUCING GREENHOUSE GAS EMISSIONS

WHEREAS the Parties concluded, on [DATE], the Agreement on the harmonization and integration of cap-

and-trade programs for reducing greenhouse gas emissions, hereinafter the "Agreement";

WHEREAS [candidate PARTY's name], hereinafter the "Candidate Party", wishes to become a Party to the 

Agreement in accordance with its articles 18 and 19;

THE PARTIES AGREE to THE FOLLOWING:

ARTICLE 1

PURPOSE OF THE AMENDING AGREEMENT

The Parties unanimously consent that the Candidate Party becomes a Party to the Agreement.

ARTICLE 2

CANDIDATE PARTY'S INSTRUMENT OF ACCESSION

The Candidate Party indicates it consents and agrees to become a Party to the Agreement by signing the 

Instrument of Accession, which is annexed to the Agreement.

The Instrument of Accession duly signed by the Candidate Party constitutes an integral part of the 

Agreement.

ARTICLE 3

PARTIES INTERNAL LEGAL FORMALITIES
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The Parties shall complete any procedures required for the entry into force of the Accession Amending 

Agreement, if necessary, for the accession of the Candidate Party to the Agreement.

ARTICLE 4

ACCESSION OF THE CANDIDATE PARTY

The accession of the Candidate Party to the Agreements shall enter into full force and effect as described 

in the Instrument of Accession signed by the Candidate Party.

ARTICLE 5

ENTRY INTO FORCE OF THE ACCESSION AMENDING AGREEMENT

This Accession Amending Agreement shall enter into full force and effect on the date on which all the 

Parties have signed it.

The original English and French texts of this Agreement have the same legal force.

ANNEX 3 -- [Standard Form]

INSTRUMENT OF ACCESSION

to

THE AGREEMENT ON THE HARMONIZATION AND INTEGRATION OF CAP-AND-TRADE PROGRAMS FOR 

REDUCING GREENHOUSE GAS EMISSIONS

WHEREAS the Parties concluded, on [DATE], the Agreement on the harmonization and integration of cap-

and-trade programs for reducing greenhouse gas emissions, hereinafter the "Agreement";

WHEREAS [candidate PARTY's name], hereinafter the "Candidate Party", wishes to become a Party to the 

Agreement in accordance with its articles 18 and 19;

WHEREAS the Parties unanimously consented, on [DATE], that the Candidate Party becomes a Party to the 

Agreement.

ACCESSION

The Candidate Party consents and accepts to become a Party to the Agreement.

The accession of the Candidate Party to the Agreements shall enter into full force and effect on the first 

day of the month following the date of receipt of the last notification from either the Parties or the 

Candidate Party informing the other Parties and the Candidate Party that any legally required measures 

have been completed.
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