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INDEXED AS: WHITE BURGESS LANGILLE INMAN V.

ABBOTT AND HALIBURTON CO.

2015 SCC 23

Pile No.: 35492.

2014: October 7; 2015: April 30.

Present: McLachlin C.J. andAbella, Rothstein,

Cromwell, Moldaver, Wagner and Gascon JJ.

ON APPEAL PROM THE COURT OF APPEAL FOR
NOVA SCOTIA

Evidence — Admissibility — Expert evidence — Ba-

sic standards for admissibility — Qualified expert — fn-

dependence and imparlialily — Nature of expert's duty
to court — How expert 's duly relates to adinissihilily of

expert's evidence — Forensic accoimtanl providing op'm-

ion on whether former auditors were negligent in perfor-

mance of duties — Former auditors applying to strike out

expert's affidavit on grounds she was not impartial expert
witness — Whether elements of expert's duty to court go to

adinissibilily of evidence rather them simply lo its weight
— If so, whether there is a threshold admissibility re-

quirement in relation 1o independence and impartiality.

The shareholders started a professional negligence

action against the former auditors of their company

after they had retained a different accounting Hrm, the
Kentville office of GT, to perform various accounting
tasks and which in their view revealed problems with the

former auditors' work. The auditors brought a motion

for summary judgment seeking to have the shareholders'

action dismissed. In response, the shareholders retained
M, a forensic accounting partner at the Halifax office of

GT, to review all the relevant materials and to prepare a
report of her findings. Her affidavit set out her findings,

including her opinion that the auditors had not complied
with their professional obligations to the shareholders.
The auditors applied to strike out M's affidavit on the

grounds that she was not an impartial expert witness,

Tlie motions judge essentially agreed with the auditors
and struck out M's affidavit in its entirety. The majority

of the Court of Appeal concluded that the motions judge
erred in excluding M's affidavit and allowed the appeal.

REPERTORIE : WHITE BURGESS LANGILLE INMAN

C. ABBOTT AND HALIBURTON CO.

2015 CSC 23

? du grefte : 35492.

2014 : 7 octobre; 2015 : 30 avril.

Presents: La juge en chef McLachlin et les juges Abella,

Rothstein, Cromwell, Moldaver, Wagner et Gascon.

EN APPEL DE LA COUR D'APPEL DE LA
NOUVELLE-ECOSSE

Preuve — Admissibilite — Prenve d 'expert — Normes

fonclcunentales d'acimissibilHe — Expert qualifie — In-

dependance el imparlialile — Nalnre cte 1'obligation de

I expert envers Ie Irihunal — Rapport entre I obligation
de I'expert el I'adniissibilite de son temoignage — Opi-

nion d une juricomplable sur la negligence possible des

verificateurs precedents dans 1 exercice de leurs fonc-
(ions — Requete en radiation de I'affidavit de I'expert

pr^sentee par les verificateurs precedents an motif que
I'expert n'^tait pas un lemoin expert impartial — Les
elements de I obligation de I'expert envers Ie tribunal

jouent-ils cm regard de 1 'cidmissibilite du temoignage

plulol que siinplement de la valeur probame de celw-cl?

— Dans I'affirmative, I'independance el I'imparlialite

constitiient-elles un crit^re d'achnissibilite?

Les actionnaires ont intente une action pour negli-

gence professionnelle contre les anciens vdrificateurs

de leur compagnie apr^s avoir engage un autre cabinet
comptable, GT, de Kentville, pour effectuer diverses ta-

ches comptables, qui, selon eux, avaient revile des er-

reurs par les vi^rificateurs precedents, Les verificateurs

out pr^sent^ une requ8te en jugement sommaire visant &
faire rejeter 1'action. En reponse, les actionnaires ont fait

appel & M, une associee en juricomptabilite du cabinet
GT de Halifax, pour qu'elle examine tons les documents

pertinents et r&lige un rapport de ses constatations. Son

affidavit expose ces dernieres, notamment que les verifi-

cateurs, selon elle, ne se sont pas acquittes de leurs obliga-

tions professionnelles envers les actionnaires. Les verifi-

cateurs ont present^ une requete en radiation de 1'affidavit

de M au motif qu elle n'etait pas un temoin expert im-

partial.

Lejuge des requetes s'est dit d'accord avec les vdrifi-
cateurs pour 1'essentiel et a radi6 integralement 1'affidavit

de M. Les juges majoritaires de la Cour d'appel out con-
clu que lejuge des requetes avail eu tort d'exclure 1'at'f'i-
davit de M et ont accueilli 1'appel.
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Held: The appeal should be dismissed.

The inquiry for determining the admissibility of ex-

pert opinion evidence is divided into two steps. At the

first step, the proponent of the evidence must establish

the threshold requirements of admissibility. These are the

four factors set out in R, v. Mohan, [1994] 2 S.C.R, 9 (rel-

evance, necessity, absence of an exclusionary rule and a
property qualified expert), Evidence that does not meet

these threshold requirements should be excluded, At the

second discretionary gatekeeping step, the trial judge

must decide whether expert evidence that meets the pre-

conditions to admissibilily is sufficiently beneficial to the
trial process to warranl its admission despite the potential

harm to (he trial process that may flow from the admis-

siou of Ihe expert evidence.

Expert witnesses have a duty to the court to give fair,

objective and non-partisan opinion evidence, They must
be aware of this duty and able and willing to carry it out.

The expert's opinion must be impartial in the sense that it

reflects an objective assessment of the questions at hand,
It must be independent in the sense that it is the product

of the expert's independent judgment, uninfluenced by

who has retained him or her or the outcome ol' the litiga-

tion, II must be unbiased in the sense that it does not un-

fairly lavour one party's position over another. The acid

test is whether the expert s opinion would not change re-

gardless of which party retained him or tier. These concepts,

of course, must be applied to the realities of adversary

litigation.

Concerns related to the expert's duly to the court and

his or her willingness and capacity to comply with it are
best addressed initially in the "qualified expert" element

of the Mohan framework. A proposed expert witness

who is unable or unwilling to fulfill his or her duty to the
court is not properly qualified to perform the role of an

expert. If the expert witness does not meet this threshold
admissibility requirement, his or her evidence should not

be admitted. Once this threshold is met, however, remain-

ing concerns about an expert witness s compliance with
his or her duty should be considered as part of the overall

cost-benefit analysis which the judge conducts to carry

out his or her gatekeeping role.

Imposing this additional threshold requirement is not

intended to and should not result in (rials becoming lon-

ger or more complex. The trial judge must determine,
having regard to both the particular circumstances of the

proposed expert and the substance of the proposed evi-
dence, whether the expert is able and willing to carry out

his or her primary duty to the court. Absent challenge, the

Arret: Le pourvoi est rejete.

La demarche qui permet de ddterminer 1'admissibilite

du t^moignage d opinion de 1'expert est scind^e en deux.

Dans un premier temps, celui qui veut presenter Ie te-
moignage doit d^montrer qu'il satisfait aux crit^res

d'admissibilite, soit les quatre critferes dnonces clans 1'ar-

ret R. c. Mohan, [1994] 2 R.C.S. 9, il savoir la pertinence,
la n^cessite, 1'absence de toute regle d'exclusion el la

qualiflcalion sul'fisanle de I'expert, Tout t^moignage qui

ne satisfait pas a ces criteres devrait etre exclu. Dans un

deuxieme temps. Ie juge-gardien exerce son pouvoir clis-
cretionnaire en determinant si Ie t^moignage d'experl qui
satisfait aux conditions prealables a 1'admissibilite est

assez avantageux pour 1c proc^s pourjuslifier son admis-

sion malgr^ Ie prejudice polentiel, pour Ie proc&s, qui
peut decouler de son admission.

L'expert a 1'obligation envers Ie tribunal de dormer

un t^moignage d'opinion qui soil juste, objectif el im-

partial. II doit etre conscienl de cette obligation el pou-
voir et vouloir s'en acquitler. L'opinion de I'expert doit

etre impartiale, en ce sens qu'elle decoule d un examen

objectif des questions a trancher. Elle doit etre ind^pen-
clante, c'est-a-dire qu'elle doit etre Ie fruit du jugement

indepenclant de 1'expert, non influencee par la partie pour

qui il temoigne ou 1'issue du litige. Elle doil etre exempte

de parti pris, en ce sens qu'elle ne doil pas tavoriser in-
justement la position d'une parlie au detriment de cel1e

de 1'autre, Le critere decisif est que 1'opinion de 1'expert

ne changerait pas, peu importe la partie qui aurait retenu
ses services. Ces concepts, il va sans dire, doivent etre

appliques aux rdaliles dll d^bat contradicloire.

C'est sous Ie volet « qualification sul'fisante de 1'ex-

pert » du cadre etabli par 1'arret Mohan qu'il convient

d'abord d'examiner les prdoccupations concernant 1 obli-

gation de I'expert envers Ie tribunal et s'il peul ou veut

s'en acquitter, Le t^moin expert proposfS qui ne peut ou
ne veut s'acquitter de son obligation envers Ie Iribunal

ne possede pas la qualification suffisante pour exercer ce
role. S'il ne satisfait pas a ce critere d'admissibilite, son

t^moignage ne devrait pas etre admis. Or, des lors qu'il

y est satisfait, toute reserve qui demeure quant a savoir si
1'expert s'est conform^ a son obligation devrait etre exa-

min& dans Ie cadre de Fanalyse codt-benefices qu'effec-

tue lejuge dans 1'exercice de son role de gardien.

L'idee, en imposant ce crilere supplementaire, n'est

pas de prolonger ni de complexifier les proc&s et il ne

devrait pas en resulter un tel effet, Le juge de premiere
instance doit determine!', compte tenu tant de la situation

particuli&re de 1'expert que de la teneur du tiimoignage

propose, si 1'expert pent ou veut s'acquitter de sa prin-
cipale obligation envers 1c tribunal. En 1'absence d'une
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expert's attestation or testimony recognizing and accept-

ing the duty will generally be sufficient to establish that
this threshold is met. However, if a party opposing ad-
missibility shows that there is a realistic concern that the

expert is unable and/or unwilling to comply with his or
her duty, the proponent of the evidence has die burden of

establishing its admissibility. Exclusion at the threshold
stage of the analysis should occur only in very clear cases
in which the proposed expert is unable or unwilling to

provide the court with fair, objective and non-partisan ev-
ideuce. Anything less than clear unwillingness or inabil-

ity to do so should not lead to exclusion, but be taken into
account in the overall weighing of costs and benefits of

receiving the evidence.

The concept of apparent bias is not relevant to the ques-
tion of whether or not an expert witness will be unable
or unwilling to fulfill its primary duty to the court. When

looking at an expert's interest or relationship with a party,

the question is not whether a reasonable observer would

think that the expert is not independent. The question is

whether the relationship or interest results in the expert

being unable or unwilling to carry out his or her primary

duty to the court to provide fair, non-partisan and objec-
live assistance.

In this case, there was no basis disclosed in the record

to find that M's evidence should be excluded because she

was not able and willing to provide the court witli fair,

objective and non-partisan evidence. The majority of the

Court of Appeal was correct in concluding that the ino-

tions judge committed a palpable and overriding error in
determining that M was in a conflict of interest that pre-

vented her from giving impartial and objective evidence.
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lors que 1'expert, dans son attestation ou sa deposition, re-
connatt son obligation et 1'accepte. Toutefois, si la partie
qui s'oppose a 1'admission demontre un motil'r^aliste

de croire que 1'expert ne peut ou ne veut s'acquitter de

son obligation, il revient a la partie qui produit la preuve
d'en etablir 1'admissibilit^. La decision d'exclure Ie te-

moignage a la premiere gtape de 1'analyse pour non-con-
formite aux entires d'admissibilit^ ne devrait etre prise

que dans les cas manifestes ou 1'expert propose lie peut

ou lie veut fournir une preuve juste, objective et impar-

tiale. Dans les autres cas, Ie t^moignage ne devrait pas
etre exclu d'office, et son admissibilite sera determinee a
1'issue d'une ponderation globale du cout et des b6n6f{-

ces de son admission.

La notion d'apparence de parti pris n'est pas pertinente
lorsqu'il s'agit de determiner si Ie t^inoin expert pourra

ou voudra s acquitter de sa principale obligation envers
Ie tribunal. Lorsque 1'on se penche sur 1'interet d'un ex-

pert ou sur ses rapports avec une partie, il ne s'agit pas

de se demander si un observateur raisonnable penserait
que 1'expert est ind^pendant ou non; il s'agit plutot de

d^tenniner si la relation de 1'expert avec une partie ou

son int^ret fait en sorte qu'il ne pent ou ne veut s'acquit-

ter de sa principale obligation envers Ie tribunal, en 1'oc-

currence apporter au tribunal une aide juste, objective et
impartiale.

En 1'espece, Ie dossier ne revele aucun element qui

permette de conclure que Ie temoignage de M devrait etre

exclu parce que celle-ci ne pouvait ou ne voulait rendre
devant 1c tribunal un temoignage juste, objectif et impar-

tial. La majority de la Cour d'cippel a eu raison de con-

clure que Ie juge des requetes avait commis une erreur
manifeste et dominante en estimant que M etait dans une
situation de conflit d'int&ets qui I'empechait de rendre

un t^moignage objectifet impartial.
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The judgment of the Court was delivered by Version fran^aise du jugement de la Cour rendu

par

CROMWELL J. —

I. Introduction and Issues

[1] Expert opinion evidence can be a key element
in the search for truth, but it may also pose special
dangers. To guard against them, the Court over the
last 20 years or so has progressively tightened the
rules of admissibility and enhanced the trial judge's
gatekeeping role. These developments seek to en-
sure that expert opinion evidence meets certain ba-

sic standards before it .is admitted. The question on
this appeal is whether one of these basic standards
for admissibility should relate to the proposed ex-
pert's independence and impartiality. In my view,
it should.

[2] Expert witnesses have a special duty to the
court to provide fair, objective and non-partisan as-

sistauce. A proposed expert witness who is unable
or unwilling to comply with this duty is not qualified
to give expert opinion evidence and should not
be permitted to do so. Less fundamental concerns

about an expert's independence and impartiality
should be taken into account in the broader, overall
weighing of the costs and benefits of receiving the
evidence.

[3] Applying these principles, I agree with the con-
clusion reached by the majority of the Nova Scotia
Court of Appeal and would therefore dismiss this
appeal with costs,

II, Overview of the Facts and Judicial History

A. Facts and Proceedings

[4] The appeal arises out of a professional negli-
gence action by the respondents (who I will call the
shareholders) against the appellants, the former au-
ditors of their company (I will refer to them as the
auditors). The shareholders started the action after
they had retained a different accounting firm, the

LE JUGE CROMWELL —

I. Introduction et questions en litige

[1] Le temoignage d'expert peut constituer la
piece maTtresse dans la recherche de la verite tout
comme il pent presenter des dangers particuliers.
Pour se premunir centre ces dangers, la Cour depnis
une vingtaine d'annees resserre graduellement les

regles d'admissibilit^ et renforce Ie role de gardien
dujuge de premiere instance. Ainsi, 1'admission du
temoignage d'expert est subordonnee au respect de
certaines normes fondamentales. La question a tran-

cher dans Ie cadre du present pourvoi est de savoir
si 1'independance et 1'impartialite de 1'expert que
1'on se propose de citer comme t^moin devraient
compter au nombre de ces normes fondamentales

d'admissibilit^. A mon avis elles devraient 1'etre,

[2] Le t^moin expert a 1'obligation particuliere
d'apporter au tribunal une aide juste, objective et
impartiale. La personne que 1'on se propose de citer
a ce litre, mais qui ne peut ou ne veut se conformer
a cette obligation, n'a pas la qualification pour te-
moigner a titre d'expert et ne devraitpas y etre autori-

see. Des reserves mains fondamentales quant a 1'in-

d^pendance et & 1'impartialite de 1'expert devraient
jouer dans 1'analyse globale des couts et des b^nefi-
ces de 1'admission du temoignage,

[3] Appliquant ces principes, je partage la conclu-
sion a laquelle sont parvenus les juges majoritaires
de la Cour d'appel de la Nouvelle-Ecosse et suis
d'avis de rejeter Ie present pourvoi avec depens.

11. Rappel des fails et historique judiciaire

A. Lesfaits et la procedure

[4] Le present pour voi decoule d'une action pour
negligence professionnelle intent^e par les intimees
(ci-apr&s « les actionnaires ») contre les appelants,
les anciens v&ificateurs de leur compagnie (ci-apres
« les v^rificateurs »). Les actionnaires ont intente
cette poursuite apres avoir engage un autre cabinet
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Kentville office of Grant Thomton LLP, to perform
various accounting tasks and which in their view
revealed problems with the auditors' previous work.
The central allegation in the action is that the au-
clitors' failure to apply generally accepted auditing
and accounting standards while carrying out their
functions caused financial loss to the shareholders.
The main question in the action boils down to whether
the auditors were negligent in the performance of
their professional duties,

[5] The auditors brought a motion for summary
judgment in August of 2010, seeking to have the
shareholders' action dismissed. In response, the
shareholders retained Susan MacMillan, a forensic
accounting partner at the Halifax office of Grant
Thornton, to review all the relevant materials, in-

eluding the documents filed in the action, and to pre-
pare a report of her findings. Her affidavit set out her
findings, including her opinion that the auditors had
not complied with their professional obligations to
the shareholders. The auditors applied to strike out
Ms. MacMillan's affidavit on the grounds that she

was not an impartial expert witness. They argued
that the action comes down to a battle of opinion
between two accounting firms — the auditors' and
the expert witness's, Ms. MacMillan's firm could be
exposed to liability if its approach was not accepted

by the court and, as a partner, Ms. MacMillan could
be personally liable. Her potential liability if her
opinion were not accepted gives her a personal fi-
nancial interest in the outcome of the litigations and
this, in the auditors' submission, ought to disqualify

her from testifying,

[6] The proceedings since have been neither sum-

inary nor resulted in a judgment. Instead, the litiga-
tion has been focused on the expert evidence issue;
the summary judgment application has not yet been
heard on its merits.

comptable, Grant Thornton srl, de Kentville, pour
effectuer diverses taches comptables, qui, selon eux,

avaient revele des erreurs par les verificateurs prece-

dents. Les actionnaires reprochent essentielleinent

aux verificateurs de ne pas avail" appliqu^ les normes
de verification et comptables generalement recon-
nues et de leur avoir ainsi cause une perte. La prin-

cipale question dans Ie cadre de 1'action est de sa-
voir si les verificateurs out fait preuve de negligence
dans 1'exercice de leurs fbnctions,

[5] En aout 201 0, les verificateurs ont present^ une
requete en jugement sommaire visant a faire rejeter
1'action, En reponse, les actionnaires ont fait appel a

Mme Susan MacMillan, une associee en juricompta-

bilite du cabinet Grant Thornton de Halifax, pour
qu'elle examine tons les documents pertinents, no-

tamment ceux deposes dans Ie cadre de 1'action, et

redige un rapport de ses constatations. Son affidavit
expose ces dernieres, notamment que les verifica-

teurs, selon elle, ne se sont pas acquittes de leurs

obligations professionnelles envers les actionnai-
res, Les verificateurs ont present^ line requete en

radiation de 1'affidavit de M""iMacMillan au motif
qu'elle n'etait pas un temoin expert impartial. Us
ont fait valoir que 1'action se resumait & line ba-

taille d'opinions entre deux cabinets comptables,
en 1'occurrence celui des verificateurs et celui du

temoin expert, Le cabinet de M""" MacMillan pour-

rait etre tenu responsable si sa demarche n'etait pas
accept^e par Ie tribunal et, en tant qu'associee, M'"6

MacMillan pourrait etre tenue personnellement res-

ponsable. Sa responsabilite potentielle — si son
opinion n'^-tait pas acceptee — se traduit par un in-

teret financier personnel dans Ie reglement du litige;
or, de 1'avis des verificateurs, cela devrait suffire ^
la rendre inhabile a temoigner,

[6] Depuis, 1'instance a ete tout sauf sommaire
et ne s'est toujours pas soldee par un jugement, Le
litige a plutot porte sur la question du temoignage
de 1'expert; la requete en jugement sommaire n'a
pas encore ete entendue sur Ie fond.
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B. Judgments Below

(1) Nova Scotia Supreme Court: 2012 NSSC
210, 317N.S.R. (2d) 283 (Pickup J.)

B. Les juridictions inferieures

(1) Cour supreme de la Nouvelle-Ecosse : 2012
NSSC 210, 317 N.S.R. (2d) 283 (Ie juge
Pickui

[7] Pickup J. essentially agreed with the auditors
and struck out the MacMillan affidavit in its en-
tirety: para. 106, He found that, in order to be ad-
missible, an expert's evidence "must be, and be seen

to be, independent and impartial": para. 99. Apply-
ing that test, he concluded that this was one of those
"clearest of cases where the reliability of the expert
...does not meet the threshold requirements for ad-

missibility": para. 101.

(2) Nova Scotia Court of Appeal: 2013 NSCA
66, 330 N.S.R, (2d) 301 (Beveridge J.A.,
Oland J.A. Concurring; MacDonald CJ.N.S.
Dissenting)

[8] The majority of the Court of Appeal con-
eluded that the motions judge erred in excluding
Ms. MacMillan's affidavit. Beveridge J.A. wrote
that while the court has discretion to exclude expert
evidence due to actual bias or partiality, the test ad-
opted by the motions judge — that an expert "must
be, and be seen to be, independent and impartial"
— was wrong in law. He ought not to have ruled her

evidence inadmissible and struck out her affidavit.

[9] MacDonald CJ.N.S., dissenting, would have
upheld the motions judge's decision because he had
properly articulated and applied the relevant legal
principles.

[7] Le juge Pickup s'est dit d'accord avec les ve-
rificateurs pour 1'essentiel et a radi6 integralement
1'affidavit de Mme MacMillan (par. 106). II ftait

d'avis que, pour etre admissible, Ie temoignage de
1'expert [TRADUCTION] « doit eti-e independant et im-

partial et etre pergu comine tel » (par. 99) et, par-
tant, a conclu qu'il s'agissait de 1'un des « cas les

plus evidents ou la fiabilite de 1'expert [, . .] ne sa-
tisfait pas aux criteres d'admissibilit^ » (par, 101).

(2) Cour d'appel de la Nouvelle-Ecosse : 2013
NSCA 66, 330 N.S.R. (2d) 301 (Ie juge
Beveridge, avec 1'appui de la juge Oland; Ie
juge en chef MacDonald est dissident)

[8] Les juges majoritaires de la Cour d'appel
ont conclu que Ie juge des requetes avait eu tort
d'exclure 1'affidavit de M'"1' MacMillan. Le juge

Beveridge a (Sent que, si Ie tribunal pent, en vertu de
son pouvoir discretionnaire, ecarter Ie temoignage
de 1'expert pour cause de partiality reelle, Ie critere
retenu par lejuge des requetes, en 1'occurrence que

1'expert « doit etre ind^pendant et impartial et etre
per^u comme tel », 6tait mal fond^ en droit, II n'au-
rait pas du declarer inadmissible Ie temoignage de
Mm<! MacMillan ni radier son affidavit.

[9] Le juge en chef MacDonald, dissident, etait
d'avis de confirmer la decision dujuge des requetes,
parce que ce dernier avait selon lui expose et ap-
plique correctement les principes juridiques perti-
nents.
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III. Analysis

A. Overview

[10] In my view, expert witnesses have a duty to
the court to give fair, objective and non-partisan
opinion evidence. They must be aware of this duty
and able and willing to carry it out. If they do not
meet this threshold requirement, their evidence
should not be admitted. Once this threshold is met,

A, Aperqu

[10] Selon moi, 1'expert a 1'obligation envers Ie
tribunal de dormer un t^moignage d'opinion qui soit
juste, objectif et impartial. II doit etre conscient de
cette obligation et pouvoir et vouloir s'en acquitter,
S'il ne satisfait pas a ce critere, son temoignage ne
devraitpas etre admis. Or, des lors qu'il y est satisfait,
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however, concerns about an expert witness's inde-

pendence or impartiality should be considered as
part of the overall weighing of the costs and bene-
fits of admitting the evidence. This common law ap-
proach is, of course, subject to statutory and related
provisions which may establish different rules of
admissibility.

les reserves quant a 1'independance on a 1'impartia-

lite clu temoin expert devraient etre examinees clans
1'^valuation globale des couts et des benefices de
1'admission clu temoignage. Cette clemarche issue
de la common law cede Ie pas bien sur aux dispo-
sitions legislatives et connexes etablissant dans cer-
tains cas des regles d'admissibilite diff6'entes,

B. Expert Witness Independence and Impartiality B, Impartialite et independance dll femoin expert

[11] There have been long-standing concerns
about whether expert witnesses hired by the par-
ties are impartial in the sense that they are ex-
pressing their own unbiased professional opinion
and whether they are independent in the sense that
their opinion is the product of their own, indepen-
dent conclusions based on their own knowledge and
judgment: see, e.g., G. R. Anderson, Expert Evi-

dence (3rd ed. 2014), at p. 509; S, N. Lederman,
A. W. Bryant and M, K. Fuerst, The Law of Evidence
in Canada (4th ecl, 2014), at p. 783. As Sir George
Jessel, M.R., put it in the 1870s, "[u]ndoubtedly
there is a natural bias to do something serviceable
for those who employ you and adequately remuner-
ate you,It is very natural, and it is so effectual, that
we constantly see persons, instead of considering
themselves witnesses, rather consider themselves as

the paid agents of the person who employs them";
LordAbinger v. Ashton (1873), L.R, 17 Eq.358, at
p.374.

[ 12] Recent experience has only exacerbated these
concerns; we are now all too aware that an expert's

lack of independence and impartiality can result
in egregious miscarriages of justice; R. v. D.D.,

2000 SCC 43, [2000] 2 S.C.R. 275, at para. 52,
As observed by Beveridge J.A, in this case, The
Commission on Proceedings Involving Guy Paid
Morin: Report (1998) authored by the Honourable
Fred Kaufman and the Inquiry into Pediatric Foren-
sic Pathology in Ontario: Report (2008) conducted
by the Honourable Stephen T. Goudge provide two
striking examples where "[s]eemingly solid and
impartial, but flawed, forensic scientific opinion
has played a prominent role in miscarriages ot'jus-
tice": para. 105. Other reports outline the critical
need for impartial and independent expert evidence
in civil litigation: ibid., at para, 106; see the Right

[11] Les preoccupations quant a savoir si les te-
mains experts retenus par les parties sont impartianx

c'est-a-dire s'ils expriment leur opinion profes-

sionnelle sans parti pris — et independants — c'est-

i^-dire si leur opinion est Ie fruit des conclusions

anxquelles ils sont parvenus de fa^on independante
en se fondant sur leurs propres connaissances etju-

gement — ne datent pas d'hier (voir, p. ex., G, R.

Anderson, Expert Evidence (3e ed. 2014), p. 509;
S. N, Lederman, A. W. Bryant et M. K. Fuerst, The

Law of Evidence in Canada (4e ed.2014), p. 783).
Comine Ie soulignait Sir George Jessel, maTtre des
roles, dans les armies 1870, [TRADUCTION] « [i]l
existe indubitablement une tendance naturelle a
faire quelque chose d'utile pour celui qui nous em-
ploie et nous n$mun&re bien. C'est tout a fait naturel
et si infaillible que nous voyons constamment des
personnes qui se considerent, non pas comme des

temoins, mais comme les mandataires remuneres

de la personne qui les emploie » (Lord Abinger c.
Ashton (1873), L.R. 17 Eq, 358,p.374).

[ 12] L' experience recente n' a fait qu' aviver ces pre-

occupations; nous savons que trop bien que Ie man-

que d'independance et d'impartialite d'un expert
peut donner lieu a de tres graves en'eurs judiciai-

res (/?. c. D.D., 2000 CSC 43, [2000] 2 R,C,S. 275,
par. 52). Comme 1'a souligne lejuge Beveridge clans
la presente affaire, la Conunission sur les poursui-

tes centre Guy Paul Morin : Rapport (1998), redige
par 1'honorable Fred Kaufman, et Ie Rapport de la
Commission d'enquete siir la medecine legale pe-

diatrique en Ontario (2008), de 1'honorable Stephen
T. Goudge, donnent deux exemples concrets de cas

on [TRADUCTION] « [1]'opinion apparemment so-
lide et impartiale, mais erron^e, d'un scientifique

expert a joue un role de premier plan dans des er-
reursjudiciaires » (par. 105). D'autres rapports met-
tent en evidence la necessite cruciale que 1'expert
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Honourable Lord Woolf, Access to Justice: Final
Report (1996); the Honourable Coulter A. Osborne,
Civil. Justice Reform Project: Sunnnary of Findings
& Recommendations (2007).

[13] To decide how our law of evidence should
best respond to these concerns, we must confront

several questions: Should concerns about poten-

tially biased expert opinion go to admissibility or
only to weight?; If to admissibility, should these
concerns be addressed by a threshold requirement
for admissibility, by a judicial discretion to exclude,
or both?; At what point do these concerns justify
exclusion of the evidence?; And finally, how is our
response to these concerns integrated into the ex-

isting legal framework governing the admissibil-
ity of expert opinion evidence? To answer these
questions, we must first consider the existing legal
framework governing admissibility, identify the
duties that an expert witness has to the court and
then turn to how those duties are best reflected in
that legal framework.

C, The Legal Framework

(1) The Exclusionary Rule for Opinion Evidence

[14] To the modem general rule that all relevant
evidence is admissible there are many qualifications,
One of them relates to opinion evidence, which
is the subject of a complicated exclusionary rule.
Witnesses are to testify as to the facts which they
perceived, not as to the inferences — that is, the

opinions — that they drew from them. As one great
evidence scholar put it long ago, it is "for the jury
to form opinions, and draw inferences and conclu-

sions, and not for the witness": J. B, Thayer, A Pre-

liminary Treatise on Evidence at the Common Law
(1898; reprinted 1969), at p. 524; see also C, Tapper,
Cross and Tapper on Evidence (12th ed, 2010), at
p. 530. While various rationales have been offered
for this exclusionary rule, the most convincing is
probably that these ready-formed inferences are
not helpful to the trier of fact and might even be

misleading: see, e.g., Graaf v. The Queen, [1982] 2

soit impartial et independant dans les proces civils
(ibid., par. 106; voir Ie tres honorable lord Woolf,
Access to Justice : Final Report (1996); 1'honorable

Coulter A. Osborne, Projet de refonne clii systeme
de justice civile : Resume des conclusions et des re-

coinmandations (2007)).

[13] Pour determiner la meilleure solution en
clroit de la preuve a ces preoccupations, il nous faut
nous poser plusieurs questions. Est-ce que les reser-

ves au sujet du parti pris possible d'un expert jouent
au regard de 1'admissibilite de son temoignage ou
seulement de la valeur probante de ce dernier? Dans
Ie premier cas, devrait-on y repondre par un cri-

tere d'admissibilite, par un pouvoir discretionnaire
permettant d'ecarter la preuve ou les deux? Quancl
justifient-elles que soit exclu un temoignage? Enfin,
comment la solution s'inscrit-elle dans Ie cadre juri-
clique actuel r^gissant 1'admissibilite des temoigna-
ges d'experts? Pour repondre ^. ces questions, nous

devons d'abord nous pencher sur ce cadre juridique,
circonscrire les obligations du temoin envers Ie tri-
bunal, puis voir comment ces clernieres s'int^grent

Ie mieux dans Ie cadre juridique.

C. Le cadre juridiqiie

(1) Laregle d'exclusion des temoignages d'opi-
nion

[14] La regle g6n6rale inoderne selon laquelle
toute preuve pertinente est admissible est assortie
de nombreuses exceptions. L'une d'elles a trait au

temoignage d'opinion, leqnel fait 1'objet d'nne re-
gle d'exclusion complexe. La deposition des te-
mains doit relater les faits qu'ils ont per^us, et
non presenter les inferences, ou opinions, qu'ils en

tirent. Comme 1'a dit il y a longtemps un eminent
specialiste de la preuve, [TRADUCTION] « c'est au
jury de se faire une opinion et de tirer des inferences
et des conclusions, pas au temoin » (J. B, Thayer,

A Preliminary Treatise on Evidence at the Com-
nwn Law (1898; reimprime 1969), p. 524; voirega-
lenient C, Tapper, Cross and Tapper on Evidence
(12eed. 2010), p. 530). Meme si plusieurs raisons
ont ete avancees pour expliquer cette regle d'ex-

clusion, la plus convaincante est probablement celle
selon laquelle ces inferences toutes faites ne sont

c
fti
0
n
CM
0
0
(:/:)
ID

C"i

(M



194 WBU V. ABBOTTANDHALIBURTON CrOIHWell J. [2015J2S.C.R.

S.C.R, 819, at p.836; Halsbury's Laws of Canada:
Evidence (2014 Reissue), at para, HEV-137 "Gen-
era! rule against opinion evidence",

[15] Not all opinion evidence is excluded, how-
ever. Most relevant for this case is the exception for
expert opinion evidence on matters requiring spe-
cialized knowledge. As Prof, Tapper put it, "the law
recognizes that, so far as matters calling for special
knowledge or skill are concerned, judges and jurors
are not necessarily equipped to draw true inferences
from facts stated by witnesses. A witness is there-
fore allowed to state his opinion about such matters,
provided he is expert in them"; p. 530; see also R. v.

Abbey, [1982] 2 S.C.R, 24, at p.42.

(2) The Current Legal Framework for Expert
Opinion Evidence

[16] Since at least the mid- 1990s, the Court has
responded to a number of concerns about the im-

pact on the litigation process of expert evidence
of dubious value, The jurisprudence has clarified
and tightened the threshold requirements for
admissibility, added new requirements in order to
assure reliability, particularly of novel scientific
evidence, and emphasized the important role that
judges should play as "gatekeepers" to screen out
proposed evidence whose value does not justify the
risk of confusion, time and expense that may result
from its admission.

[17] We can take as the starting point for these
developments the Court's decision in R. v. Mohan,

[1994] 2 S.C.R, 9, That case described the potential
dangers of expert evidence and established a four-
part threshold test for admissibility. The dangers
are well known. One is that the trier of fact will
inappropriately defer to the expert's opinion rather

pas utiles an juge des faits et peuvent meme 1'induire
en en-eur (voir, p. ex., Graat c. La Reine, [1982]

2 R.C.S. 819, p. 836; Halsbiiry's Laws of Ca-
nada : Evidence (2014 reedition), par, HEV-137
« General rule against opinion evidence »).

[15] Cependant, ce ne sont pas tous les temoigna-
ges d'opinion qui sont exclus. L'exception qui nous
interesse plus particulierement dans Ie present pour-
voi est celle qui s'applique au temoignage d'opi-
nion d'un expert sur des questions qui exigent des
connaissances specialisees. Pour reprendre les pro-

pcs du professeur Tapper, [TRADUCTION] « Ie droit
reconnaTt que, dans la mesure ou les questions exi-

gent des connaissances ou des competences parti-

culieres, lesjuges et lesjures ne sont pas forcement
en mesure de tirer une veritable conclusion d'apres
les fails relates par les temoins. Le temoin est par
consequent admis a faire part de son opinion sur
ces questions, pourvu qu'il soit un expert en la ma-

tiere » (p. 530; voir egalement 7?, c. Abbey, [1982] 2
R.C.S. 24, p. 42).

(2) Le cadre juridique actuel regissant Ie temoi-
gnage d'opinion d'un expert

[16] Depuis an mains Ie milieu des ann&s 1990,
1a Cour a repondu a nombre de preoccupations con-

cernant 1'incidence d'une preuve d'expert d'une

valeur douteuse sur Ie deroulement de 1'instance.

La jurisprudence a clarifie et ressernS les criteres
d'admissibilite, etabli de nouvelles exigences de

fiabilite, notamment en ce qui concerne la preuve
issue de sciences nouvelles, et rentbrc^ I'important

role de « gardien » du juge qui consiste & ecarter
d'emblee les temoignages dont la valeur nejustifie
pas la confusion, la lenteur et les frais que leur admis-
sion risque de causer.

[17] Nous pouvons prendre comme point de de-
part de cette nouvelle tendance la decision de la Cour
dans 1'affaire R. c. Mohan, [1994] 2 R.C.S. 9. Get
arret a mis en lumiere les dangers du temoignage
d'expert et etabli un critere & quatre volets pour en
evaluer I'admissibilite. Ces dangers sont bien con-

nus. II y a notamment Ie risque que Ie juge des faits
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than carefully evaluate it. As Sopinka J, observed in
Mohan:

There is a danger that expert evidence will be misused

and will distort the fact-finding process. Dressed up

in scientific language which the jury does not easily

understand and submitted through a witness of impressive

antecedents, this evidence is apt to be accepted by the

jury as being virtually infallible and as having more
weight than it deserves, [p. 21]

(See also D.D., at para. 53; R. v. J.-L.J., 2000 SCC 51,

[2000] 2 S.C.R. 600, at paras. 25-26; R. v, Sekhon,
2014 SCC 15, [2014] 1 S.C.R. 272, at para. 46.)

[18] The point is to preserve trial by judge and
jury, not devolve to trial by expert. There is a risk
that the jury "will be unable to make an effective
and critical assessment of the evidence": R, v. Abbey,

2009 ONCA 624,97 O.R. (3d) 330, at para. 90, leave
to appeal refused, [2010] 2 S.C.R, v. The trier of
fact must be able to use its "informed judgment",
not simply decide on the basis of an "act of faith"
in the expert's opinion: J.-L.J., at para. 56. The

risk of "attornment to the opinion of the expert" is
also exacerbated by the fact that expert evidence is
resistant to effective cross-examination by counsel
who are not experts in that field: D.D., at para. 54.

The cases address a number of other related con-

cerns: the potential prejudice created by the expert's
reliance on unproven material not subject to cross-

examination (D.D., at para, 55); the risk of admitting
"junk science" (J.-L.J., at para, 25); and the risk that
a "contest of experts" distracts rather than assists
the trier of fact (Mohan, at p. 24). Another well-
known danger associated with the admissibility of
expert evidence is that it may lead to an inordinate
expenditure of time and money: Mohan, at p. 21;
D.D., at para. 56; Masterpiece Inc. v. Alavida Life-

styles Inc., 2011 SCC 27, [2011] 2 S.C.R, 387, at
para. 76,

[19] To address these dangers, Mohan established a
basic structure for the law relating to the admissibility

s'en remette inconsiderement a 1'opinion de 1'expert

au lieu de 1'evaluer avec circonspection. Comme Ie

souligne lejuge Sopinka dans VarretMohan :

La preuve d'expert risque d'etre utilisee ^ mauvais

escient et de fausser Ie processus de recherche des fails.

Exprimfe en des termes scientifiques que Ie jury ne com-

prend pas bien et pr^seatee par un t^moin aux qualifi-

cations impressionnantes, cette preuve est susceptible

d'etre consider^e p<ir Ie jury comme etant pratiquement
infaillible et comme ayant plus de poids qu'elle ne Ie ine-

rite. [p. 21]

(Voir egalement £>.£>., par. 53; R. c. J. -L.J., 2000 CSC

51, [2000] 2 R.C.S. 600, par. 25-26; R. c. Sekhon,
2014 CSC 15, [2014] 1 R.C.S, 272, par. 46.)

[18] II s'agit de preserver Ie procfes devant juge et
jury, et non pas d'y substituer Ie proces instruit par
des experts. II y a un risque qne Ie jury [TRADUC-
TION] « soit incapable de faire un examen critique
et efficace de la preuve » (7;. c. Abbey, 2009 ONCA
624, 97 O.R. (3d) 330, par, 90, autorisation d'appel
refuse, [2010] 2 R.C.S. v), Le juge des fails doit
faire appel a son «jugement 6c\iw6 » plutot que sim-
plement trancher la question sur Ie fondement d'un
« acte de confiance » it 1'^gard de 1'opinion de 1'ex-
pert (J.-L.J., par, 56). Le danger de « s'en remettre a

1'opinion de 1'expert » est egalement exacerbe par
Ie fait que la preuve d'expert est impermeable au
contre-interrogatoire efficace par des avocats qui
ne sont pas des experts dans ce domaine (D.D.,

par. 54). La jurisprudence aborde un certain nombre
d'autres problemes connexes : Ie prejudice qui pour-
rait eventuellement decouler d'une opinion d'expert
fondee sur des informations qui ne sont pas attes-

t6es sous serment et qui ne peuvent pas faire 1'objet
d'un contre-interrogatoire (D.D., par, 55); Ie danger

d'admettre en prenve de la « science de pacotille »
(J.-L.J., par. 25); Ie risque qu'un « concours d'ex-

perts » ne distraie lejuge des fails au lieu de 1'aider
(Mohan, p, 24). Un autre danger bien connu associ^ a
1'admission de la preuve d'expert est Ie fait qu'elle
peut exiger un d^lai et des frais demesures (Mohan,
p. 21; D.D., par. 56; Masterpiece Inc. c. Alavidu

Lifestyles Inc., 2011 CSC 27, [2011] 2 R.C.S. 387,

par. 76).

[19] Pour parer a ces dangers, la Cour dans 1'arret
Mohan a etabli une structure de base H deux volets
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of expert opinion evidence, That structure has two
main components. First, there are four threshold
requirements that the proponent of the evidence
must establish in order for proposed expert opinion
evidence to be admissible: (1) relevance; (2) neces-
sity in assisting the trier of fact; (3) absence of an
exclusionary rule; and (4) a properly qualified expert

(Mohan, at pp. 20-25; see also Sekhon, at para, 43).
Mohan also underlined the important role of trial
judges in assessing whether otherwise admissible
expert evidence should be excluded because its pro-
bative value was overborne by its prejudicial effect

a residual discretion to exclude evidence based

on a cost-benefit analysis; p. 21. This is the second
component, which the subsequent jurisprudence has
further emphasized: Lederman, Bryant and Fuerst,
at pp. 789-90; J.-L.J., at para. 28.

[20] Mohan and the jurisprudence since, how-
ever, have not explicitly addressed how this "cost-
benefit" component fits into the overall analysis.
The reasons in Mohan engaged in a cost-benefit
analysis with respect to particular elements of the
four threshold requirements, but they also noted
that the cost-benefit analysis could be an aspect
of exercising the overall discretion to exclude ev-
idence whose probative value does not justify its
admission in light of its potentially prejudicial
effects: p. 21. The jurisprudence since Mohan has
also focused on particular aspects of expert opin-
ion evidence, but again without always being ex-
plicit about where additional concerns fit into the
analysis. The unmistakable overall trend of the ju-
risprudence, however, has been to tighten the ad-
missibility requirements and to enhance the judge's

gatekeeping role.

[21] So, for example, the necessity threshold cri-
terion was emphasized in cases such as D.D. The

majority underlined that the necessity requirement
exists "to ensure that the dangers associated with
expert evidence are not lightly tolerated" and that
"[m]ere relevance or 'helpfulness' is not enough":

para. 46. Other cases have addressed the reliabil-

ity of the science underlying an opinion and indeed
technical evidence in general: J.-L.J.; R. v. Trociiym,

2007 SCC 6, [2007] 1 S.C.R. 239. The question re-
mains, however, as to where the cost-benefit analysis

definissant les regles d'admissibilit^ du temoignage
d'opinion d'un expert. En premier lieu, celui qui
cherche a faire admettre une preuve d'opinion ema-

nant d'un expert doit d^montrer qu'elle satisfait a

quatre criteres : (1) la pertinence; (2) la necessite
d'aider Ie jnge des fails; (3) 1'absence de toute re-
gle d'exclusion; (4) la qualification suffisante de

1'expert (Mohan, p. 20-25; voir egalement Sekhon,
par. 43), L'arret Mohan insiste par ailleurs sur Ie
role important du juge clu proces pour determiner si
une preuve d'expert par ailleurs admissible devrait
etre exclue parce qne sa valeur probante est surpas-

see par son effet prejudiciable — un pouvoir discre-
tionnaire residuel permettant d'exclure une preuve
a 1'issue d'une analyse cout-benefices (p. 21). II

s'agit du second volet de la structure, mis en evi-

dence par la jurisprudence ulterieure (Lederman,
Bryant et Fuerst, p. 789-790; J.-LJ., par. 28).

[20] L'arret Mohcm et la jurisprudence ulterieure
ne precisent toutefois pas comment cette analyse
« du cout et des btSnefices » s'inscrit clans I'analyse
globale. La Cour dans cet arr8t procede a I'analyse
cout-benefices relativement a certains des quatre

criteres, mais elle fait aussi observer qu'une telle
analyse pent relever de 1'exercice d'un pouvoir

discretionnaire general qui permet d'exclure une
preuve dont la valeur probante ne justifie pas son
admission, compte tenu de ses effets potentielle-
ment prejudiciables (p. 21). Depuis 1'arret Mohan,
la jurisprudence s'est egalement interessee a des
aspects particuliers du t^moignage d'opinion d'un
expert, mais souvent sans expliciter la place qu'oc-

cupent ces autres preoccupations clans 1'analyse,

Cependant, la jurisprudence, dans son ensemble,
tend inclubitablement ^ resserrer les criteres d'admis-
sibilite et a renforcer Ie role de gardien du juge.

[21] Par exemple, Ie critere de necessite a 6te mis
en evidence dans des decisions telles que D.D. La
majorite y souligne que 1'exigence de n&essite
« vise a ce que les dangers lies a la preuve d'expert
ne soient pas traites a la legere », ajoutant que « [l]a
simple pertinence ou "utilite" ne suffit pas »(par, 46).
D'autres decisions ont aborde la fiabilite des princi-
pes scientifiques ^ la base d'une opinion et, en fait,
des elements de preuve techniques en general (J.-L.J.;

R, c. Trochym, 2007 CSC 6, [2007] 1 R.C.S, 239),
Toutefois, on ne sait toujours pas ou exactement,
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and concerns such as those about reliability fit into

the overall analysis.

[22] Abbey (ONCA) introduced helpful analytical
clarity by dividing the inquiry into two steps. With

minor adjustments, I would adopt that approach.

[23] At the first step, the proponent of the evi-
dence must establish the threshold requirements
of admissibility. These are the four Mohan factors
(relevance, necessity, absence of an exclusionary

rule and a properly qualified expert) and in addi-
tion, in the case of an opinion based on novel or
contested science or science used for a novel pur-

pose, the reliability of the underlying science for
that purpose: J, -L.J., at paras. 33, 35-36 and 47;

Trochym, at para. 27; Lederman, Bryant and Fuerst,

at pp. 788-89 and 800-801. Relevance at this
threshold stage refers to logical relevance: Abbey
(ONCA), at para. 82; J.-L.J., at para. 47. Evidence

that does not meet these threshold requirements
should be excluded. Note that I would retain neces-
sity as a threshold requirement: D.D., at para. 57;
see D. M. Paciocco and L, Stuesser, The Law of

Evidence (7th ed. 2015), at pp. 209-10; R. v. Boswell,
2011 ONCA 283, 85 C.R, (6th) 290, at para. 13;
R, v. C. (M.), 2014 ONCA 611,13 C.R. (7th) 396,

at para. 72.

[24] At the second discretionary gatekeeping
step, the judge balances the potential risks and ben-
efits of admitting the evidence in order to decide
whether the potential benefits justify the risks. The
required balancing exercise has been described in
various ways. In Molum, Sopinka J. spoke of the
"reliability versus effect factor" (p. 21), while in
J.-L.J., Binnie J. spoke about "relevance, reliability

and necessity" being "measured against the coun-

terweights of consumption of time, prejudice and
confusion"; para. 47. Doherty J.A. summed it up

well in Abbey, stating that the "trial judge must de-
cide whether expert evidence that meets the precon-
clitions to admissibility is sufficiently beneficial to
the trial process to warrant its admission despite
the potential harm to the trial process that may flow
from the admission of the expert evidence": para. 76.

dans 1'analyse globale, s'inscrivent 1'analyse cout-

ben^fices et les preoccupations comme celles rela-
tives a la fiabilite,

[22] L'arret Abbey (ONCA) a apporttS des preci-
sions utiles en scindant la d^marche en deux temps.
Je suis d'avis de 1'adopter, a peu de chases pres.

[23] Dans un premier temps, celui qui veut pre-
senter Ie temoignage doit demontrer qu'il satisfait
aux criteres d'admissibilite, soil les quatre criteres
enonces dans 1'arret Mohan, h savoir la pertinence,

la n^cessite, 1'absence de toute r^gle d'exclusion
et la qualification suffisante de 1'expert. De plus,
dans Ie cas d'une opinion fondee sur une science

nouvelle ou contestee ou sur une science utilisee a

des fins nouvelles, la fiabilite des principes scienti-
fiques etayant la preuve doit etre d6montree (J.-L.J.,

par. 33, 35-36 et 47; Trochyin, par. 27; Lederman,
Bryant et Fuerst, p. 788-789 et 800-801). Le critere
de la pertinence, EI ce stade, s'entend de la perti-

nence logique (Abbey (ONCA), par. 82; J.-L.J.,
par, 47). Tout temoignage qui ne satisfait pas a ces
criteres devrait etre exclu. II est a noter qu'a man

avis, la necessite demeure un critere (D,D., par. 57;

voir D. M. Paciocco et L. Stuesser, The Law ofEvi-

dence (7eed.2015), p. 209-210; R. c. Boswell, 2011

ONCA 283, 85 C.R. (6th) 290, par, 13; 7?, c, C. (M.),
2014 ONCA 611, 13 C.R. (7th) 396, par. 72).

[24] Dans un deuxieme temps, Ie juge-gardien
exerce son pouvoir discretionnaire en soupesant

les risques et les b^n^fices ^ventuels que presente
1'admission du temoignage, afin de decider si les

premiers sont justifies par les seconds, Get exercice
necessaire de ponderation a 6te decrit de plusieurs
fagons. Dans 1'arret Mohan, Ie juge Sopinka parle
du « facteur fiabilite-effet » (p. 21), tandis que,
dans 1'arret J.-L.J., Ie juge Binnie renvoie a « la

pertinence, la fiabilite et la necessite par rapport au
delai, au prejudice, a la confusion qui peuvent re-
sulter » (par. 47). Le juge Doherty resume bien la
question dans 1'arret Abbey, lorsqu'il explique que
[TRADUCTION] « Ie juge du proces doit decider si Ie
t^moignage d'expert qui satisfait aux conditions pr6-
alables a 1'admissibilite est assez avantageux pour
Ie proces pourjustifier son admission malgre Ie pr^-
judice potentiel, pour Ie proces, qui pent d^couler
de son admission » (par. 76).
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[25] With this delineation of the analytical frame-
work, we can turn to the nature of an expert's duty to

the court and where it fits into that framework.

D. The Expert's Duty to the Court or Tribunal

[26] There is little controversy about the broad
outlines of the expert witness's duty to the court.
As Andersen writes, "[tjhe duty to provide inde-
pendent assistance to the Court by way of objective
unbiased opinion has been stated many times by
common law courts around the world": p. 227. I

would add that a similar duty exists in the civil law
of Quebec: J.-C, Royer and S. Lavallee, La preiive

civile (4th ed. 2008), at para. 468; D. Bechard, with
the collaboration of J. Bechard, L' expert (2011),
c. 9; An Act to establish the new Code of Civil Pro-

cedure, S.Q. 2014, c. 1, art. 22 (not yet in force);
L, Chamberland, Le nouveau Code de. procedure

d vile commente (2014), at pp. 14 and 121.

[27] One influential statement of the elements
of this duty are found in the English case National
Justice Compania Naviera S.A. v. Prudential As-

suraiwe Co., [1993] 2 Lloyd's Rep. 68 (Q.B.). Fol-
lowing an 87-day trial, Cresswell J, believed that
a misunderstanding of the duties and responsibili-
ties of expert witnesses contributed to the length of
the trial. He listed in obiter dictum duties and re-
sponsibilities of experts, the first two of which have
particularly influenced the development of Cana-
dian law:

[25] Le cadre analytique ainsi delimite, penchons-
nous sur la nature de 1'obligation de 1'expert envers Ie
tribunal et voyons comment elle s'inscrit dans ce

cadre,

D. L'obligation de I'expert envers Ie tribunal

[26] Les grandes lignes de 1'obligation du temoin
expert envers Ie tribunal sont pen contestees. Comme

Anderson 1'ecrit; [TRADUCTION] « L'obligation de

fournir une aide independante au tribunal sous la
fonne d'avis objectif et exempt de parti pris a ete
^noncee a de nombreuses reprises par les tribunaux

de common law un pen partout dans Ie monde »

(p. 227). J'ajouterais qu'une obligation sembla-
ble existe en droit civil quebecois (J.-C, Royer et
S. Lavallee, La preuve civile (4eed. 2008), par. 468;
D. Bechard, avec la collaboration de J. Bechard,
L'expert (2011), c. 9; Loi instituant Ie. nouveau Code
de procedure civile, L.Q. 2014, c, 1, art. 22 (non en

vigueur); L. Chamberland, Le noiiveau Code de pro-

cedure civile commente (2014), p. 14 et 121).

[27] On trouve dans 1'arret anglais National Jus-
ti.ce Compania Naviera S.A. c. Prudential Assurance

Co., [1993] 2 Lloyd's Rep. 68 (Q.B.), un enonce
des elements de cette obligation qui fait autorite, Au
tenne d'un proces de 87 jours, Ie juge Cresswell a
conclu qu'une meconnaissance des obligations et

responsabilites des temoins experts avait contribue
a prolonger Ie proces.II a dresse, dans une remar-

que incidente, une liste cles obligations et respon-
sabilites des experts, dont les deux premiers points
ont particulierement influence 1'evolution du droit
canadien :

()
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1. Expert evidence presented to tlie Court should be,
and should be seen to be, the independent product of the

expert uninfluenced as to form or content by the exigen-

cies of litigation ....

2. An expert witness should provide independent

assistance to the Court by way of objeclive unbiased
opinion in relation to matters within his [or her] exper-

tise ... .An expert witness in the High Court should

[TRADUCTION]

1. Le tdmoignage de 1'expert presente a la Cour devrait

etre Ie produit independanl de 1'expert n'ayant subi quant

5 la forme ou au fond aucune influence diclde par les exi-

gences du litige et etre per^u comme tel. ,.

2. Le role du t^moin expert consiste it fournir une aide
ind(<pendante au tribunal sons la forme d'avis objectif

et exempt de parti pris sur des questions relevant de

son champ d'expertise [. . .] La personne qui t6moigne
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never assume the role of an advocate. [Emphasis added;

citation omitted; p. 81.]

(These duties were endorsed on appeal: [1995] 1
Lloyd's Rep. 455 (C.A.), at p. 496.)

[28] Many provinces and territories have provided
explicit guidance related to the duty of expert wit-
nesses. In Nova Scotia, for example, the Civil Pro-

cedure Rules require that an expert's report be signed

by the expert who must make (among others) the
following representations to the court: that the ex-
pert is providing an objective opinion for the as-
sistance of the court; that the expert is prepared
to apply independent judgment when assisting the
court; and that the report includes everything the
expert regards as relevant to the expressed opinion
and draws attention to anything that could reason-
ably lead to a different conclusion (r. 55.04(1 )(a),
(b) and (c)). While these requirements do not affect
the rules of evidence by which expert opinion is de-
termined to be admissible or inadmissible, they pro-
vide a convenient summary of a fairly broadly shared
sense of the duties of an expert witness to the court.

[29] There are similar descriptions of the expert's
duty in the civil procedure rules in other Canadian ju-
risdictions: Anderson, at p. 227; The Queen's Bench
Rules (Saskatchewan), r. 5-37; Supreme Court Civil
Rules, B.C. Reg. 168/2009,r, 11-2(1); Rules of Civil.
Procedure, R.R.O. 1990, Reg. 194, r, 4.1.01(1);

Rules of Court, Y.O.I.C. 2009/65, r. 34(23); An Act
to establish the new Code of Civil Procedure, art. 22.
Moreover, the rules in Saskatchewan, British Co-
lumbia, Ontario, Nova Scotia, Prince Edward Is-
land, Quebec and the Federal Courts require experts
to certify that they are aware of and will comply
with their duty to the court: Anderson, at p. 228; Sas-
katchewan Queen's Bench Rules, r, 5-37(3); British
Columbia Supreme Court Civil Rules, r. 11-2(2);
Ontario Rules of Civil Procedure, r. 53.03(2.1);
Nova Scotia Civil Procedure Rules, r. 55.04(1 )(a);
Prince Edward Island Rules of Civil Procedure,
r, 53.03(3)(g); An Ac/ to establish the new Code of

comme expert devant la Haute Cour ne doitjamais s'ar-

roger Ie role de defenseur. [Je souligne; reference omise;

p. 81.]

(La Cour d'appel a confirm^ ces obligations ([1995]
1 Lloyd's Rep. 455 (C.A.), p. 496).)

[28] Plusieurs provinces et territoires ont des cli-
rectives expresses en ce qui concerne 1'obligation du

t^moin expert, En Nouvelle-Ecosse, par exemple,

les RSgles de procedure civile prevoient que Ie rap-
port d'expert, signe par ce dernier, declare notam-

ment qu'il fournit une opinion objective pour preter
assistance a la cour; qu'il est dispose a se former un
jugement independant dans 1'assistance qu'il prete
a la corn", que son rapport comprend tout ce qu'il

considere comme pertinent par rapport a 1'opinion
exprimee et attire 1'attention sur tout ce qui pourrait
mener raisonnablement a une conclusion differente
(al, 55.04(l)a), b) et c)). Meme si ces exigences
n'ont aucune incidence sur les regles de preuve sur

1'admissibilite d'une opinion d'expert, elles resu-

ment bien la conception assez largement partagee de
1'obligation d'un temoin expert envers Ie tribunal.

[29] L'obligation de 1'expert est definie de fa^on
similaire dans les regles de procedure civile d'au-
tres provinces et ten'itoires du Canada (Anderson,
p. 227; R^gles de la Cow du Banc de la Reine de
la Saskatchewan, regle 5-37; Supreme Court Ci-
vil Rules, B.C, Reg. 168/2009, par. 11-2(1); Re-
gles de procedure civile, R.R.O. 1990, Regl. 194,
par. 4.1.01(1); Regles de procedure, Y.D. 2009/65,
par. 34(23); Loi instituant Ie nouveuu Code de proce-
diire civile, art. 22). De plus, les regles de la Saskat-
chewan, de la Colombie-Britannique, de 1'Ontario,
de la Nouvelle-Ecosse, de 1'Ile-du-Prince-Edouard,

du Quebec et des Cours fed^rales en la matiere exi-
gent que les experts certifient qu'ils sont informes de
leur obligation envers Ie tribunal et s'en acquitteront
(Anderson, p. 228; R^gles de la Cour du Banc de la
Reine de la Saskatchewan, par. 5-37(3); Supreme
Court Civil Rules de la Colombie-Britannique, par.
11-2(2); Regles de procedure civile de 1'Ontario,
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Civil Procedure, art, 235 (not yet in force); Federal
Courts Rules, SOR/98-106, r, 52.2(l)(c),

[30] The formulation in the Ontario Rules of

Civil Procedure is perhaps the most succinct and
complete statement of the expert's duty to the
court: to provide opinion evidence that is fair, ob-
jective and non-partisan (r. 4, 1.01 (l)(a)). The Rules
are also explicit that this duty to the court pre-
vails over any obligation owed by the expert to a
party: r, 4,1.01(2). Likewise, the newly adopted
Act to esfablisli the new Code of Civil Procedure of

Quebec explicitly provides, as a guiding principle,
that the expert's duty to the court overrides the par-
ties' interests, and that the expert must fulfill his

or her primary duty to the court "objectively, im-
partially and thoroughly": art. 22; Chamberland, at

pp. 14 and 121.

[31] Many of the relevant rules of court simply
reflect the duty that an expert witness owes to the
court at common law: Anderson, at p. 227. In my

opinion, this is true of the Nova Scotia rules that

apply in this case. Of course, it is always open to
each jurisdiction to impose different rules of ad-
missibility, but in the absence of a clear indication
to that effect, the common law rules apply in com-
mon law cases. I note that in Nova Scotia, the Civil.
Procedure Rules explicitly provide that they do not
change the rules of evidence by which the admis-
sibility of expert opinion evidence is determined;

r, 55.01(2).

[32] Underlying the various formulations of the
duty are three related concepts; impartiality, inde-
pendence and absence of bias. The expert's opinion
must be impartial in the sense that it reflects an ob-
jective assessment of the questions at hand. It must
be independent in the sense that it is the product
of the expert's independent judgment, uninflu-
enced by who has retained him or her or the out-
come of the litigation. It must be unbiased in the
sense that it does not unfairly favour one party's

par. 53.03(2,1); Regles de procedure civile de la
Nouvelle-Ecosse, al. 55.04(l)a); Rules of Civil Pro-
cedure de I'lle-du-Prince-Edouard, al. 53,03(3)(g);
Loi instituant Ie noiiveau Code de procedure civile,
art. 235 (non en vigueur); RSgles dos Cours federu-
les, DORS/98-106, al. 52.2(1 )c)).

[30] Les Regles de procedure d vile de 1'Ontario
enoncent sans doute Ie plus succinctement et com-

pl^tement 1'obligation de 1'expert envers Ie tribunal,
en 1'occurrence celle de rendre un temoignage

d'opinion qui soit equitable, objectif et impartial

(al. 4.1.01(1 )a)). Les Regles prevoient egalement
expressement que cette obligation 1'emporte sur
toute obligation de 1'expert envers la partie qui 1'a

engage (par. 4.1.01(2)). De meme, la Loi instituant
Ie nouveau Code de procedure civile clu Quebec
prevoit expressement, parmi ses principes directeurs,

que la mission premiere de 1'expert envers Ie tribu-

nal prime les interets des parties et qu'il doit 1'ac-

complir « avec objectivite, impartialite et rigueur »
(art. 22; Chamberland, p. 14 et 121).

[31] Bon nombre de regles de procedure ne font
que reprendre 1'obligation a laquelle Ie temoin
expert est term envers Ie tribunal en common law

(Anderson, p, 227). A man avis, c'est Ie cas des Re-

gles de la Nouvelle-Ecosse en la matiere. Bien sur, il

est loisible a chaque province ou territoire d'etablir
des regles d'admissibilit^ differentes, mais & defaut

d'indication claire en ce sens, ce sont les regles de
la common law qui s'appliquent dans les affaires de
common law. Je souligne qu'en Nouvelle-Ecosse,

les Regles de procedure, civile disposent expresse-

ment qu'elles n'ont aucune incidence sm' les regles

de preuve servant & determine!- si 1'opinion d'expert

est admissible (par. 55.01(2)),

[32] Trois concepts apparentes sont a la base des
diverses definitions de 1'obligation de 1'expert, ^
savoir 1'impartialite, 1'independance et 1'absence de
parti pris. L'opinion de 1'expert doit etre impartiale,
en ce sens qu'elle decoule d'un examen objectif des

questions a trancher, Elle doit etre independante,
c'est-a-dire qu'elle doit etre Ie fruit du jugement in-

dependant de 1'expert, non influencee par la partie
pour qui il temoigne ou 1'issue du Utige, Elle doit etre
exempte de parti pris, en ce sens qu'elle ne doit pas
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position over another. The acid test is whether the
expert's opinion would not change regardless of
which party retained him or her: P. Michell and
R. Manclhane, "The Uncertain Duty of the Expert
Witness" (2005), 42Alta. L. Rev, 635, at pp. 638-39.
These concepts, of course, must be applied to the re-
alities of adversary litigation. Experts are generally

retained, instructed and paid by one of the adversar-
ies. These facts alone do not undermine the expert's
independence, impartiality and freedom from bias.

E. The Expert's Duties and Admissibility

[33] As we have seen, there is a broad consensus
about the nature of an expert's duty to the court.

There is no such consensus, however, about how

that duty relates to the admissibility of an expert's
evidence. There are two main questions: Should
the elements of this duty go to admissibility of the
evidence rather than simply to its weight?; And, if
so, is there a threshold admissibility requirement in
relation to independence and impartiality?

[34] In this section, I will explain my view that

the answer to both questions is yes: a proposed
expert's independence and impartiality go to ad-
missibility and not simply to weight and there is
a threshold admissibility requirement in relation
to this duty. Once that threshold is met, remaining
concerns about the expert's compliance with his or
her duty should be considered as part of the overall
cost-benefit analysis which the judge conducts to
carry out his or her gatekeeping role,

(1) Admissibility or Only Weiglif?

(a) The Canadian Law

[35] The weight of authority strongly supports
the conclusion that at a certain point, expert evi-

dence should be ruled inadmissible due to the ex-
pert's lack of impartiality and/or independence.

favoriser injustement la position d'une partie au de-
tnment de celle de 1'autre. Le critere decisifest que
1'opinion de 1'expert ne changerait pas, peu importe
la partie qui aurait retenu ses services (P. Michell
et R. Mandhane, « The Uncertain Duty of the Ex-
pert Witness » (2005), 42 Alta. L, Rev. 635, p. 638-
639). Ces concepts, il va sans dire, doivent etre appli-
ques aux realites du d6bat contradictoire. Les experts
sont generalement engages, mandates et payes par
1'un des adversaires. Ces faits, a eux seuls, ne com-

promettent pas 1'independance, 1'impartialit^ ni
1'absence de parti pris de 1'expert.

E. Les obligations de I 'expert et I 'admissibilite de
son temoignage

[33] Comme nous 1' avons vu, il existe un large con-

sensus quant a la nature de 1'obligation de 1'expert
envers Ie tribunal. II n'en va toutefois pas de meme
du rapport entre cette obligation et 1'admissibilit^ du

ttSmoignage de Fexpert. Deux questions importantes
se posent: les elements de 1'obligation de 1'expert
jouent-ils an regard de 1'aclmissibilite du t^moignage

plutot que simplement de la valeur probante de celui-
ci et, dans 1'affirmative, 1'independance et 1'impartia-
lite constituent-elles un entire d'admissibilit^?

[34] Dans la pnfsente section, j'explique pour-
quoi je r^ponds par ]'affirmative a ces deux ques-
tions : 1'independance et 1'impartialite de 1'expert

propose jouent au regard de 1'admissibilite de son

temoignage plutot que simplement de la valeur pro-
bante de celui-ci, et 1'obligation de 1'expert constitue
un critere d'admissibilite. Une fois qu'il est satis-

fait a ce critere, toute reserve qui demeure quant a
savoir si 1'expert s'est conforme a son obligation

devrait etre examinee dans Ie cadre de 1'analyse cout-

benefices qu'effectue lejuge dans 1'exercice de son
role de gardien.

(1) Admissibilite ou valeurprobante7

a) Le droit canadien

[35] La jurisprudence dominante appuie solide-
ment la conclusion qu'il convient, a un certain point,

de juger inadmissible Ie temoignage de 1'expert qui
fait preuve d'un manque d'independance ou d'im-

partialite.

«i
0
(;')
CM

0
(3
r/J
l.O

C'l

(M



202 WBLI V. ABBOTTANDHALIBURTON Cl-omwell J. [2015]2S.C.R.

[36] Our Court has confirmed this position in a
recent decision that was not available to the courts
below:

[36] La Cour vient de confirmer cette position dans
un an'et dont ne disposaient pas les juridictions in-
ferieures :

It is well established thai an expert's opinion must be

independent, impartial and objective, and given with

a view to providing assistance to the decision maker

(J.-C. Royer and S. Lavall^e, La preuve. civile (4th ed.
2008), at No. 468; D. Bechard, with the collaboration

of J. B6±ard, L'experl (201 1), chap. 9; An Act to estab-

lish the new Code of Civil Procedure, S.Q. 2014, c. 1,

s. 22 (not yet in force)). However, tliese I'actors gener-

ally have an impact on tile probative value of the expert's

opinion and are not always insurmountable barriers to
the admissibility of his or her lestimony. Nor do they

necessarily "disqualify" the expert (L. Ducharme and

C.-M. Panaccio, L'administralton de la preuve (4(h ecl.

2010), at Nos. 590-91 and 605). For expert testimony to

be inadmissible, more than a simple appearance of bias

is necessary. The question is not whether a reasonable

person would consider that the expert is not indepen-

dent. Rather, what musl be determined is whether the

expert's lack of independence renders him or her inca-

pable of giving an impartial opinion in the specific cir-

cumstances of the case (D. M. Paciocco, "Unplugging
Jukebox Testimony in an Adversarial System; Strategies

for Changing the Tune on Partial Experts" (2009), 34
Queen's LJ, 565, at pp. 598-99).

(Moiivenient la'i'que quebecois v. Saguenay (City),
2015 SCC 16, [2015] 2 S.C.R. 3, at para. 106)

[37] I will refer to a number of other cases that
support this view. I do so by way of illustration and
without commenting on the outcome of particular
cases. An expert's interest in the litigation or rela-

tionship to the parties has led to exclusion in a num-
ber of cases: see, e.g., Fellowes, McNeil v. Kansa

General International Insurance Co. (1998), 40
0,R. (3d) 456 (Gen. Div.) (proposed expert was the
defendant's lawyer in related matters and had inves-
tigated from the outset of his retainer the matter of
a potential negligence claim against the plaintiff);

Royal Trust Corp. of Canada v. Fisherman (2000),
49 O.R. (3d) 187 (S.C.J.) (expert was the party's
lawyer in related U.S. proceedings); R. v. Docberty,

2010 ONSC 3628 (expert was the defence counsel's
father); Ocean v. Economical Mutual Insurance Co.,

2010 NSSC 315, 293 N.S.R. (2d) 394 (expert was
also a party to the litigation); Handley v. Pnnneft,

II est acquis que I expert doit fournir une opinion indepen-
dante, imparliale et objective, en vue d'aider 1c d&ideur

(J.-C. Royer et S. Lavallee, La prenve civile (4ced. 2008),

n" 468; D. B^charcl, avec la collaboration de J. Bi^chard,

L 'expert (2011), chap. 9; Lot msliliianl Ie nouvean Code

de procedure civile, L.Q. 2014, c. 1, art. 22 (non encore

en vigueur)). Par centre, ces facteurs innuencenl giin^ra-
lement la valeur probante de 1'opinion de 1'expert et ne

sont pas toujours de.s obstacles incontournables a I'admis-

sibilite de son temoignage. Us ne rendent pas non plus Ie

t^moin expert n&essairemenl « inhabile » (L. Ducharme

el C.-M. Panaccio, L'adniinislralion de la prenve (4t'ed.

2010), nus 590-591 et 605). Pourqu'un lemoignage d'ex-

pert soil inadmissible, il faut plus qu'une simple appa-

rence de partialite. La question n'est pas de savoir si line
personne raisonnable consid^rerait que 1'expert n'est pas

ind^pendant. II faut plutot d^terminer si Ie manque d in-

d^pendance de 1'expert Ie rend de fait incapable de four-

nir une opinion impartiale dans les circon stances propres

a 1'instance (D, M. Paciocco, « Unplugging Jukebox Tes-

timony in an Adversarial System : Strategies for Chang-
ing the Time on Partial Experts » (2009), 34 Queen's L.J.

565,p,598-599).

(Mouvemenl la'i'que quebecois c. Saguenay (Ville),
2015 CSC 16, [2015] 2 R.C.S. 3, par. 106)

[37] Je renvoie isi plusieurs autres aff'aires pour
etayer man opinion. Je proc&de ainsi pour illustrer
man propos, sans emettre d'avis sur 1'issue des af-

faires en question. Dans certaines, l'int(5ret de 1'ex-

pert dans Ie proces ou ses liens avec 1'une des par-

ties ont mene a 1'exclusion (voir, p. ex., Fellowes,

McNeil c. Kansa General International Insurance

Co. (1998), 40 O.R.(3d) 456 (Div. gen.) (1'expert
propose etait 1'avocat de la defenderesse dans une
affaire connexe et, dbs Ie debut de son mandat, il
avait monte un dossier en vue d'une poursuite pour

negligence centre la demanderesse); Royal Trust
Corp, of Canada c. Fisherman (2000), 49 O.R.
(3d) 187 (C.S.J.) (1'expert etait 1'avocat d'une des
parties dans une instance connexe introduite aux

Etats-Unis); R. c. Docherty, 2010 ONSC 3628 (I'ex-
pert etait Ie pere de I'avocat de la defense); Ocean
c. Economical Mutual Insurance Co,, 2010 NSSC
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2003 BCSC 294 (expert was also a party to the lit-

igation); Bank of Montreal v. Citak, [2001] O.J.
No. 1096 (QL) (S.C.J.) (expert was effectively a
"co-venturer" in the case due in part to the fact that
40 percent of his remuneration was contingent upon
success at trial: para. 7); Dean Construction Co. v.

M.J. Dixon Construction Ltd., 2011 ONSC 4629, 5
C.L.R, (4th) 240 (expert's retainer agreement was
inappropriate); Hittchingame v. Jolinstone, 2006
BCSC 271 (expert stood to incur liability depend-
ing on the result of the trial). In other cases, the ex-
pert's stance or behaviour as an advocate has jus-

tified exclusion: see, e,g.,Alfano v. Piersanti, 2012
ONCA 297,291 O.A.C. 62; Kirby Lowbed Services
Ltd. v. Bank of Nova Scotia, 2003 BCSC 617; Gould
v. Western Coal Corp., 2012 ONSC 5184, 7 B.L.R.
(5th) 19.

[38] Many other cases have accepted, in principle,
that lack of independence or impartiality can lead to
exclusion, but have ruled that the expert evidence
did not warrant rejection on the particular facts: see,
e.g,, United City Properties Ltd. v. Tong, 2010 BCSC
in; R. v. mco Ltd. (2006), 80 0,R. (3d) 594 (S.C.J.).
This was the position of the Court of Appeal in this
case: para. 109; see also para. 121.

[39] Some Canadian courts, however, have treated
these matters as going exclusively to weight rather
than to admissibility. The most often cited cases for
this proposition are probably R. v. Klassen, 2003
MBQB 253, 179 Man. R. (2d) 115, and Gallant v.
Brake-Patfen, 2012 NLCA 23, 321 Nfld. & P.E.I.R,
77. Klassen holds as admissible any expert evidence
meeting the criteria from Mohan, with bias only be-
coming a factor as to the weight to be given to the
evidence: see also R. v. Violette, 2008 BCSC 920.
Similarly, the court in Gallant determined that a chal-
lenge to expert evidence that is based on the expert
having a connection to a party or an issue in the case

315, 293 N.S.R. (2d) 394 (1'expert 6tait egalement
partie au litige); Handley c. Punnett, 2003 BCSC
294 (1'expert etait 6galement partie au litige); Bank
of Montreal c. Citak, [2001] O.J. No. 1096 (QL)
(C.SJ.) (1'expert etait effectivement « coentre-
preneur » dans cette affaire, notamment en raison

du fait que 40 p, 100 de sa remuneration d^pen-
dait de 1'issue favorable du proces (par. 7)); Dean
Construction Co. c. M.J. Dixon Construction Ltd.,

2011 ONSC 4629, 5 C.L.R. (4th) 240 (les termes
du mandat de 1'expert 6taient discutables); Hutchin-
game c. Johnstone, 2006 BCSC 271 (la responsabi-
\it6 de 1'expert risquait d'6tre engagee, selon 1'issue

du proces)). Dans d'autres affaires, 1'attitude ou Ie
comportement de 1'expert, qui s'^tait fait Ie defen-
seur d'une partie, ajustifie 1'exclusion (voir, p. ex.,

Alfano c. Piersanti, 2012 ONCA 297, 291 O.A.C.
62; Kirby Lowbed Services Ltd. c. Bank of Nova
Scotia, 2003 BCSC 617; Gould c. Western Coal
Corp., 2012 ONSC 5184, 7 B.L.R. (5th) 19).

[38] Dans un grand nombre d'autres affaires, les
tribunaux, tout en acceptant en principe qu'un man-

que d'independance ou d'impartialite pouvait me-
ner ^ 1'exclusion du temoignage de 1'expert, ont
neanmoins estime qu'il n'y avait pas lieu d'ecarter
ce temoignage eu egard aux faits particuliers de
I'esp&ce (voir, p. ex., United City Properties Ltd. c.

Tong, 2010 BCSC 111; R. c. INCO Ltd, (2006), 80
O.R, (3d) 594 (C.S.J.)). C'est Ie point de vue qu'a
adopte la Cour d'appel dans Ie cas qui nous occupe
(par, 109; voir egalement par. 121).

[39] Toutefois, certains tribunaux canadiens
^taient d'avis que ces questions jouaient exclusive-
ment au regard de la valeur de la preuve, et non au

regard de son admissibilit($. Les decisions les plus
souvent cities a cet egard sent sans donte R. c.

Klassen, 2003 MBQB 253, 179 Man. R. (2d) 115,
et Gallant c. Brake-Patten, 2012 NLCA 23, 321
Nfld. & P.E.I.R. 77, Dans la premiere, Ie tribn-

nal a declare admissible tout temoignage d'expert
qui satisfaisait aux entires enonces dans 1'arret
Mohan et precise que Ie parti pris n'entrait en jen
que lorsqu'il s'agissait de determiner la valeur pro-
bante du t^moignage de 1'expert (voir egalement
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or a possible predetermined position on the case
cannot take place at the admissibility stage: para. 89.

[40] I conclude that the dominant approach in Ca-
nadian common law is to treat independence and
impartiality as bearing not just on the weight but
also on the admissibility of the evidence, I note that
while the shareholders submit that issues regarding
expert independence should go only to weight, they
rely on cases such as 1NCO that specifically accept
that a finding of lack of independence or impartial-
ity can lead to inadmissibility in certain circum-
stances: R.R, at paras. 52-53.

(b) Other Jurisdictions

[41] Outside Canada, the concerns related to in-
dependence and impartiality have been addressed in
a number of ways. Some are similar to the approach
in Canadian law.

[42] For example, summarizing the applicable
principles in British law, Nelson J. In Armcliair
Passenger Transport. Ltd. v. Helical Bar Pic, [2003]
EWHC 367 (Q.B.), underlined that when an expert
has an interest or connection with the litigation or
a party thereto, exclusion will be warranted if it is
determined that the expert is unwilling or unable to
carry out his or her primary duty to the court: see
also H. M. Malek et al., ecls., Phipson on Evidence

(18th ed. 2013), at pp. 1158-59. The mere fact of
an interest or connection will not disqualify, but it
nonetheless may do so in light of the nature and ex-
tent of the interest or connection in particular cir-
cumstances. As Lord Phillips of Worth Matravers,
M.R., put it in a leading case, "[i]t is always de-
sirable that an expert should have no actual or ap-
parent interest in the outcome of the proceedings in
which he gives evidence, but such disinterest is not
automatically a precondition to the admissibility of

his evidence": R, (Factortame Ltd.) v. Secretary of
State for Transport, [2002] EWCA Civ 932, [2003]

R, c. Violette, 2008 BCSC 920). De meme, dans la
cleuxieme, la cour a statue que la contestation du

temoignage de 1'expert fondee sur 1'existence d'un

rapport entre ce dernier et I'une des parties ou une

question en litige ou sur une preconception de sa
part ne pouvait etre formulee a 1'etape de 1'admissi-
bilite (par. 89),

[40] Je conclus que selon la conception predomi-
nante en common law canadienne, 1'independance et

1'impartialite ont une incidence non seulement sur la
valeur de la preuve, mais anssi sur son admissibilite.
Je signale que, meme s'ils soutiennent que les ques-

tions concernant 1'independance de 1'expert ne cle-

vraient jouer qu'au regard de la valeur probante, les
actionnaires invoquent des aff'aires coinme INCO,
dans laquelle Ie tribunal reconna?t expressement
qu'une conclusion quant au manqne d'independance

ou d'impartialite pent entraTner 1'inadmissibilite dans
certaines circonstances (m.i., par. 52-53),

b) Ailleiirs dans Ie nwncle

[41] A 1'exterieur du Canada, les questions d'in-
dependance et d'impartialite ont et6 abordees de
cliverses fa^ons, dont certaines s'apparentent a la

demarche canadienne.

[42] Par exemple, resumant les principes applica-
btes en clroit britannique, lejuge Nelson, dans 1'ar-
ret Armchair Passenger Transport Ltd. c. Helical
Bar Pic, [2003] EWHC 367 (Q.B.), a souligne que
lorsque 1'expert a un interet dans un litige ou un
rapport avec celui-ci ou avec une partie, 1'exclu-

sion estjustifiee s'il est ^tabli que 1'expert ne pent
ou ne veut pas s'acquitter de sa principale obliga-
tion envers la cour (voir egalement H, M. Malek

et autres, dir., Pliipson on Evidence (18e 6d, 2013),
p. 1158-1159). Le simple fait d'avoir un int^ret

ou un rapport ne rend pas quelqu'un inhabile & te-
moigner, sauf dans certaines circonstances, selon

la nature et 1'importance de 1'interet on du rap-

port. Comme lord Phillips de Worth Matravers,
maTtre des roles, 1'explique dans un arret de prin-

Cipe : [TRADUCTION] « II est toujours souhaitable
qu'un expert n'ait aucun interet reel ou apparent

dans 1'issue d'un proces dans lequel il temoigne,
mais une telle neutralite n'est pas autoinatiquement
essentielle S 1'admissibilite de son temoignage »
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Q.B. 381, at para. 70; see also Gallaher Interna-

tional Ltd. v. Tlais Enterprises Ltd., [2007] EWHC
464 (Comm.); Meat Corp. of Namibia Ltd. v. Dawn
Meats (U.K.) Ltd.., [2011] EWHC 474 (Ch, D.);
MatchbetLtd. v. Openbet Retail Ltd,, [2013] EWHC

3067 (Ch. D.), at paras, 312-17.

[43] In Australia, the expert's objectivity and
impartiality will generally go to weight, not to ad-
missibility: I. Freckelton and H. Selby, Expert Ev-
idence: Law, Practice, Procedure and Advocacy

(5th ed.2013), at p. 35, As the Court of Appeal of
the State of Victoria put it: ". . . to the extent that it
is desirable that expert witnesses should be under
a duty to assist the Comt, that has not been held
and should not be held as disqualifying, in itself,
an 'interested' witness from being competent to
give expert evidence" {FGT Custodians Pty. Ltd, v.
Fagenblat, [2003] VSCA 33, at para. 26 (AustLII);
see also Freckelton and Selby, at pp. 186-88; Collins
Thomson v. Clayton, [2002] NSWSC 366; Kirch
Communications Pty Ltd. v. Gene Engineering Ply
Ltd,, [2002] NSWSC 485; SmithKUne Beecham
(Australia) Pty Ltd. v. Chipman, [2003] FCA 796,
131 F.C.R, 500).

[44] In the United States, at the federal level, the
independence of the expert is a consideration that

goes to the weight of the evidence, and a party may
testify as an expert in his own case: Rodriguez v.
Pacificare of Texas, Inc., 980 R2d 1014 (5th Cir. 1993),
at p. 1019; Tagatz v. Marquette University, 861 F.2d
1040 (7th Cir. 1988); Apple Inc. v. Motorola, Inc.,
757 F,3d 1286 (Fed. Cir. 2014), at p. 1321. This also
seems to be a fair characterization of the situation in
the states (Corpus Jiiris Secundwn, vol. 32 (2008),
at p. 325: "The bias or interest of the witness does
not affect his or her qualification, but only the weight
to be given the testimony.").

(c) Conclusion

[45] Following what I take to be the dominant

view in the Canadian cases, I would hold that an ex-
pert's lack of independence and impartiality goes to
the admissibility of the evidence in addition to being
considered in relation to the weight to be given to

(/?. (Factortame Ltd.) c. Secretary of State for
Transport, [2002] EWCA Civ 932, [2003] Q.B.
381, par, 70; voir egalement Gallaher International
Ltd. c. Tlais Enterprises Ltd., [2007] EWHC 464

(Comm.); Meat Corp. of Nainibia Ltd. c. Dawn
Meats (U.K.) Ltd., [2011] EWHC 474 (Ch. D.);
Matchbet Ltd. c. Openbef Retail Ltd., [2013] EWHC
3067 (Ch. D.), par. 312-317).

[43] En Australie, 1'objectivite et 1'impartialite

de 1'expert jouent generalement au regard de la
valeur de la preuve, et non de son admissibilit^
(I. Freckelton et H. Selby, Expert Evidence : Law,
Practice, Procedure and Advocacy (5C 6d, 2013),
p. 35). Pour reprendre les propos de la Cour d'appel
de 1'Etat de Victoria : [TRADUCTION] «... dans la
mesure ou il est souhaitable que les temoins experts
aient 1'obligation d'aider Ie tribunal, on ne devrait
pas juger inhabile a temoigner un expert du seul fait
qu'il est "interesse" » (FGT Custodians Pty. Ltd. c.

Fagenblat, [2003] VSCA 33, par. 26 (AustLII); voir
egalement Freckelton et Selby, p. 186-188; Collins
Thomson c. Clayton, [2002] NSWSC 366; Kirch
Communications Pty Ltd. c. Gene Engineering Pty
Ltd., [2002] NSWSC 485; SinUhKline Beecham
(Australia) Pty Ltd. c. Chipwan, [2003] FCA 796,
131 EC.R. 500).

[44] Aux Etats-Unis, au niveau federal, 1'ind^pen-
dance de 1'expert joue au regard de la valeur de la
preuve, et une partie peut t^moigner El son propre
proces a litre cl'expert {Rodriguez c. Pacificare of
Texas, Inc., 980 F,2d 1014 (5th Cir. 1993), p. 1019;
Tagatz c, Marqiiette University, 861 F.2d 1040 (7th
Cir. 1988); Apple Inc. c. Motorola, Inc., 757 F.3d 1286
(Fed. Gif. 2014), p. 1321). H semble que la situa-
tion soil a pen pres la meme a 1'echelle des Etats
{Corpus Juris Secundum, vol. 32 (2008), p. 325:
[TRADUCHON] « Le parti pris ou 1'interet du t^moin
n'influe pas sur son habilit^ a temoigner, mais seu-
lement sur la valeur probante de son temoignage, »).

c) Conclusion

[45] Conformement ^ ce qui me semble Ie courant
predominant dans la jurisprudence canadienne, je
suis d'avis que Ie manque d'ind^pendance et d'im-

partiality d'un expert joue au regard tant de 1'ad-
missibilite de son temoignage que de la valeur du
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the evidence if admitted. That approach seems to
me to be more in line with the basic structure of our
law relating to expert evidence and with the impor-

tance our jurisprudence has attached to the gate-
keeping role of trial judges. Binnie J, summed up
the Canadian approach well in J.-L.J.: "The admis-

sibility of the expert evidence should be scrutinized

at the time it is proffered, and not allowed too easy
an entry on the basis that all of the frailties could go
at the end of the clay to weight rather than admissi-
bility" (para. 28).

(2) The Appropriate Threshold

[46] I have already described the duty owed by
an expert witness to the court: the expert must be
fair, objective and non-partisan. As I see it, the

appropriate threshold for admissibility flows from
this duty. I agree with Prof, (now Justice of the
Ontario Court of Justice) Paciocco that "the coin-

man law has come to accept.,.that expert witnes-

ses have a duty to assist the court that overrides their
obligation to the party calling them, If a witness is
unable or unwilling to fulfill that duty, they do not

qualify to perform the role of an expert and should
be excluded": "Taking a 'Goudge' out of Bluster
and Blarney: an 'Evidence-Based Approach' to Ex-

pert Testimony" (2009), 13 Can. dim, L.R. 135,
at p. 152 (footnote omitted), The expert witnesses
must, therefore, be aware of this primary duty to the
court and able and willing to carry it out,

[47] Imposing this additional threshold require-
ment is not intended to and should not result in
trials becoming longer or more complex. As Prof.
Paciocco aptly observed, "if inquiries about bias
or partiality become routine during Mohan voir
dires, trial testimony will become nothing more
than an inefficient reprise of the admissibility hear-
ing": "Unplugging Jukebox Testimony in an Ad-
versarial System: Strategies for Changing the Tune
on Partial Experts" (2009), 34 Queen's L.J. 565
("Jukebox"), at p. 597. While I would not go so far
as to hold that the expert's independence and im-

partiality should be presumed absent challenge, my

t^moignage, s'il est admis, Cette taqon de voir sem-

ble s'accorder davantage avec 1'^conomie gen^rale
de notre droit en ce qui concerne les temoignages
d'experts et 1'importance que notre jurisprudence
accorde an role de gardien exerce par les juges de
premiere instance, Lejuge Binnie cerne bien 1'opti-
que canadienne dans 1'arret J.-L.J. : « La question

de 1'admissibilite d'une preuve d'expert devrait etre
examinde minutieusement au moment ou elle est

soulevee, et cette preuve ne devrait pas etre admise

trop facilement pour Ie motif que toutes ses faibles-
ses penvent en fin de compte avoir Line incidence sur

son poids plutot que sur son admissibilit^ » (par. 28).

(2) Teneyrdy cntere

[46] J'ai cl^ja expose 1'obligation du temoin ex-
pert envers Ie tribunal : il doit etre juste, objectif et
impartial. Selon moi, Ie entire d'admissibilite de-

coule de cette obligation. Je suis d'accord avec Ie
professeur Paciocco (maintenantjuge de la Cour de
justice de 1'Ontario), selon qui [TRADUCTION] « la
common law en est venue & concevoir[. . .] que les

temoins experts ont 1'obligation d'aider Ie tribunal,

qui 1'emporte sur celle qu'ils doivent b la partie qui
les cite. Le t^moin qui ne pent ou ne veut s'acquitter
de cette obligation n'est pas habile b exercer son role
d'expert et devrait etre exclu » (« Taking a "Goudge"
out of Bluster and Blarney : an "Evidence-BasedAp-

proach" to Expert Testimony » (2009), 13 Rev. can.
D.P. 135, p. 152 (note de bas de page omise)), Par
consequent, les temoins experts doivent etre cons-

cients de leur obligation principale envers Ie tribu-
nal et pouvoir et vouloir s'en acquitter.

[47] L'idee, en imposant ce critfere supplemen-
taire, n'est pas de prolonger ni de complexifier les
proces et il ne devrait pas en resulter un tel effet.
Comme Ie souligne Ie professeur Paciocco, a rai-

son : [TRADUCTION] «... si les debats sur la partia-

lite deviennent chose courante pendant un voir-dire de
type Mohan, Ie temoignage qui sera donne au pro-

ces ne sera plus qu'une repetition inefficace de I'au-

dience sur 1'admissibilite » (« Unplugging Jukebox
Testimony in an Adversarial System : Strategies for
Changing the Tune on Partial Experts » (2009), 34
Queen's L.J, 565 (« Jukebox »), p. 597). Sans aller
jusqu'a affirmer qu'il faut presumer 1'indepenclance
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view is that absent such challenge, the expert's at-
testation or testimony recognizing and accepting
the duty will generally be sufficient to establish that
this threshold is met.

[48] Once the expert attests or testifies on oath to
this effect, the burden is on the party opposing the
admission of the evidence to show that there is a
realistic concern that the expert's evidence should
not be received because the expert is unable and/
or unwilling to comply with that duty. If the oppo-
nent does so, the burden to establish on a balance of
probabilities this aspect of the admissibility thresh-

old remains on the party proposing to call the ev-
idence. If this is not done, the evidence, or those
parts of it that are tainted by a lack of independence
or impartiality, should be excluded, This approach
conforms to the general rule under the Mohan frame-
work, and elsewhere in the law of evidence, that the
proponent of the evidence has the burden of estab-
lishing its admissibility.

[49] This threshold requirement is not particu-
larly onerous and it will likely be quite rare that a
proposed expert's evidence would be ruled inad-
missible for failing to meet it. The trial judge must
determine, having regard to both the particular cir-
cumstances of the proposed expert and the substance
of the proposed evidence, whether the expert is able
and willing to carry out his or her primary duty to
the court. For example, it is the nature and extent

of the interest or connection with the litigation or a
party thereto which matters, not the mere fact of the
interest or connection; the existence of some interest

or a relationship does not automatically render the
evidence of the proposed expert inadmissible. In
most cases, a mere employment relationship with
the party calling the evidence will be insufficient to
do so. On the other hand, a direct financial inter-
est in the outcome of the litigation will be of more
concern. The same can be said in the case of a very

close familial relationship with one of the parties or
situations in which the proposed expert will prob-
ably incur professional liability if his or her opin-

ion is not accepted by the court. Similarly, an expert
who, in his or her proposed evidence or otherwise,

et 1'impartialite de 1'expert si elles ne sont pas con-
testeesje pense qu'en 1'absence d'une telle contes-

tation, il est g^neralement satisfait au critere d&s lors
que Pexpert, dans son attestation ou sa deposition,
reconnatt son obligation et 1'accepte,

[48] Une fois qne 1'expert a produit cette attestation
ou a depose sons serment en ce sens, il incombe a la

parde qui s'oppose a 1'admission du temoignage de
demontrer un motif realiste de lejuger inadmissible
au motif que 1'expert ne peut ou ne veut s'acquitter
de son obligation. Si elle reussit, la charge de de-
montrer, selon la preponddrance des probabili-
tes, qu'il a ete satisfait & ce critere d'adniissibilite

incombe toujours a la partie qui entend presenter Ie
temoignage. Si elle n'y parvient pas. Ie temoignage,
ou les parties de celui-ci qui sont viciees par un
manque d'independance ou d'impartialite, devrait
etre exclu. Cette demarche est conforme a la regle
generale du cadre 6tabli dans 1'an'et Molian, et ge-

neralement en droit de la preuve, selon laquelle il
revient a la partie qui prodnit la preuve d'en etablir
1'admissibilM

[49] Ce critere n'est pas particulierement exigeant,
et il sera probablement tres rare que Ie temoignage
de 1'expert propose soit juge inadmissible au mo-
tit' qu'il ne satisfait pas au critere. Le juge de pre-
mifere instance doit determine!-, compte tenu tant de
la situation particuli&re de 1'expert que de la teneur
du t^moignage propose, si 1'expert peut ou veut
s'acquitter de sa principale obligation envers Ie tri-
bunal. Par exemple, c'est la nature et Ie degre de

1'interet ou des rapports qu'a 1'expert avec 1'instance

ou une partie qui importent, et non leur simple exis-
tence : un int^rgt ou un rapport quelconque ne rend
pas d'emblee la preuve de 1'expert propose inad-
missible, Dans la plupart des cas, 1'existence d'une
simple relation d'emploi entre 1'expert et la partie qui
Ie cite n'emporte pas 1'inadmissibilite de la preuve.
En revanche, un int^ret financier direct dans 1'issue
du litige suscite des preoccupations. II en va ainsi des
liens familiaux etroits avec une partie et des situa-
tions ou 1'expert propose s'expose ^ une responsa-

bilite professionnelle si Ie tribunal ne retient pas son
opinion. De meme, 1'expert qui, dans sa deposition ou
d'une autre maniere, se fait Ie defenseur d'une partie

ne peut ou ne veut manifestement pas s'acquitter de
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assumes the role of an advocate for a party is clearly
unwilling and/or unable to carry out the primary
duty to the court. I emphasize that exclusion at the
threshold stage of the analysis should occur only
in very clear cases in which the proposed expert is
unable or unwilling to provide the court with fair,
objective and non-partisan evidence. Anything less
than clear unwillingness or inability to do so should
not lead to exclusion, but be taken into account in
the overall weighing of costs and benefits of receiv-
ing the evidence,

[50] As discussed in the English case law, the de-
cision as to whether an expert should be permitted
to give evidence despite having an interest or con-
nection with the litigation is a matter of fact and

degree. The concept of apparent bias is not relevant
to the question of whether or not an expert witness
will be unable or unwilling to fulfill its primary duty
to the court. When looking at an expert's interest or
relationship with a party, the question is not whether
a reasonable observer would think that the expert is
not independent. The question is whether the rela-
tionship or interest results in the expert being un-

able or unwilling to carry out his or her primary duty
to the court to provide fair, non-partisan and objec-

live assistance.

[51] Having established the analytical framework,
described the expert's duty and determined that
compliance with this duty goes to aclmissibility and
not simply to weight, I turn now to where this duty
fits into the analytical framework for admission of
expert opinion evidence.

sa principale obligation envers Ie tribunal. Je tiens a

souUgner que la decision d'exclure Ie temoignage a la
premiere etape de 1'analyse pour non-conformite aux

criteres d'admissibilite ne devrait etre prise que dans
les cas manifestes ou 1'expert propose ne peut ou ne

veut fournir une preuvejuste, objective et impartiale,
Dans les autres cas, Ie temoignage ne devrait pas etre

exclu d'offlce, et son admissibilit^ sera determin^e b
1'issue d'une ponderation globale du cout et des be-
nefices de son admission.

[50] Comme nous 1'avons vu en examinant laju-
risprudence anglaise, la decision de permettre on
non a un expert de temoigner malgre son interet
clans un litige ou son rapport avec celui-ci depend
de leur importance et des fails. La notion d'appa-
rence de parti pris n'est pas pertinente lorsqu'il
s'agit de determiner si Ie t^moin expert pourra ou
vouclra s'acquitter de sa principale obligation en-
vers Ie tribunal, Lorsque I'on se penche sur 1'int^ret

d'un expert ou sur ses rapports avec line partie, il ne

s'agit pas de se demander si un observateur raison-

nable penserait que 1'expert est ind6pendant ou non;
il s'agit plutot de determiner si la relation de 1'ex-
pert avec une partie ou son interet fait en sorte qu'il
ne pent ou ne veut s'acquitter de sa principale obli-
gation envers Ie tribunal, en 1'occurrence apporter

au tribunal une aidejuste, objective et impartiale.

[51] Nous avons pose Ie cadre analytique, defini
1'obligation de 1'expert et etabli que Ie respect de
cette derniere joue au regard de 1'admissibilite, et
non simplement de la valeur probante, Voyons en-

suite ou cette obligation s'inscrit dans Ie cadre
analytique regissant 1'admissibilite du temoignage
d'opinion d'un expert.
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F. Situating the Analysis in the Mohcm Fmnnwork P. L'analyse cm sein du cadre etabli par I'arrSt
Mohan

(1) The Threshold Inquiry

[52] Courts have addressed independence and
impartiality at various points of the admissibility
test. Almost every branch of the Mohan framework
has been adapted to incorporate bias concerns one

(1) L'analyse fondee sur les criteres d'admissi-
bilite

[52] Les tribunaux out aborde la question de 1'in-
dependance et de 1'impartialite a divers stades de
1'examen des criteres d'admissibilite. Presque tous
les volets du cadre etabli par 1'arret Mohan ont servi
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way or another: the proper qualifications compo-
nent (see, e.g.. Bank of Montreal; Dean Construc-

ft'on; Agribrands Purina Canada Inc. v. Kasamekas,

2010 ONSC 166; R. v. Demetrius, 2009 CanLII

22797 (Ont. S.CJ.)); the necessity component (see,
e.g., Docherty; Alfano); and during the discretion-
ary cost-benefit analysis (see, e.g., United City Prop-

erties; Abbey (ONCA)). On other occasions, courts
have found it to be a stand-alone requirement: see,

e.g., Docherty, International Hi-Tech Industries

Inc. v. FANUC Robotics Canada Ltd., 2006 BCSC
2011; Casurma Ltd, Partnership v. Rio Algom Ltd.
(2002), 28 B.L.R. (3d) 44 (Out. S.C.J.); Prairie Well
Servicing Ltd. v. Tundra Oil and Gas Ltd., 2000
MBQB 52, 146 Man. R, (2d) 284. Some clarification
of this point will therefore be useful.

[53] In my opinion, concerns related to the ex-
pert's duty to the court and his or her willingness
and capacity to comply with it are best addressed
initially in the "qualified expert" element of the
Mohan framework: S. C. Hill, D. M. Tanovich and

L, P. Strezos, McWilliams' Canadian Criminal Evi-
dence (5th ed. (loose-leaf)), at 12:30.20.50; see also
Deemar v. College of Veterinarians of Ontario, 2008
ONCA 600, 92 O.R. (3d) 97, at para. 21; Lederman,
Bryant and Fuerst, at pp. 826-27; Halsbury's Laws
of Canada: Evidence, at para. HEV-152 "Partiality";
The Canadian Encyclopedic Digest (Out. 4th ed,
(loose-leaf)), vol. 24, Title 62 — Evidence, at §469.
A proposed expert witness who is unable or unwill-
ing to fulfill this duty to the court is not properly qual-
ified to perform the role of an expert. Situating this
concern in the "properly qualified expert" ensures
that the courts will focus expressly on the important
risks associated with biased experts: Hill, Tanovich
and Strezos, at 12:30.20.50; Paciocco, "Jukebox", at

p.595.

(2) The Gatekeeping Exclusionary Discretion

[54] Finding that expert evidence meets the basic
threshold does not end the inquiry. Consistent with
the structure of the analysis developed following
Mohan which I have discussed earlier, the judge

a 1'examen des preoccupations relatives au parti
pris : la qualification requise (voir, p. ex., Bank of
Montreal; Dean Construction; Agribrancls Purina
Canada Inc. c. Kasamekas, 2010 ONSC 166; R. c.
Demetriiis, 2009 CanUI 22797 (C.S.J. Ont,)); la ne-
cessite (voir, p. ex., Docherty, Alfano)', et 1'analyse

cout-b^nefices, qui appelle 1'exercice d'un pouvoir

discretionnaire (voir, p. ex., United City Proper-
ties; Abbey (ONCA)). A d'autres occasions, les tri-
bunaux en ont fait un critere distinct (voir, p. ex.,
Docherty; International Hi-Tech Industries Inc. c.
FANUC Robotics Canada Ltd., 2006 BCSC 2011;
CasurinaLtd. Partnership c. Rio Algorn Ltd. (2002),
28 B.L.R. (3d) 44 (C.S.J. Ont.); Prairie Well. Servic-
ing Ltd. c. Tundra Oil and Gas Ltd., 2000 MBQB
52, 146 Man. R, (2d) 284). Des precisions s'impo-
sent done.

[53] A mon avis, c'est sous Ie volet« qualification
suffisante de 1'expert » du cadre etabli par 1'arret
Mohan qu'il convient d'abord d'examiner les preoc-

cupations concernant 1'obligation de 1'expert envers
Ie tribunal et s'il peut ou veut s'en acquitter (S. C.
Hill, D. M. Tanovich et L. P. Strezos, McWilliams'

Canadian Criminal Evidence (5e ed, (feuilles mo-
biles)), 12:30.20.50; voir ^galement Deemar c.
College of Veterinarians of Ontario, 2008 ONCA

600, 92 O.R. (3d) 97, par. 21; Lederman, Bryant et
Fuerst, p. 826-827; Halsbiiry's Laws of Canada :
Evidence, par, HEV-152 « Partiality »; The Ca-
nadian Encyclopedic Digest (Ont, 4'' 6d. (feuilles
mobiles)), vol. 24, titre 62 — Evidence, §469).
Le temoin expert propose qui ne pent ou ne veut
s'acquitter de cette obligation envers Ie tribunal ne
possede pas la qualification suffisante pour exer-
cer ce role. En abordant cette preoccupation sons Ie

volet de la « qualification suffisante de 1'expert »,
les tribunaux pourront s'attacher a evaluer les ris-

ques importants que presentent les experts qui ont
un parti pris (Hill, Tanovich et Strezos, 12:30.20.50;
Paciocco, « Jukebox », p. 595).

(2) Le pouvoir discretionnaire dy jyge en tant
que « gardien »

[54] La constatation que Ie temoignage de 1'ex-
pert satisfait aux criteres ne met pas fin a 1'analyse.
Conformement an cadre etabli dans la foulee de 1'ar-
r6t Mohan dont nous avons discute precedemment,
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must still take concerns about the expert's indepen-

dence and impartiality into account in weighing the
evidence at the gatekeeping stage. At this point, rel-
evance, necessity, reliability and absence of bias can
helpfully be seen as part of a sliding scale where a
basic level must first be achieved in order to meet
the admissibility threshold and thereafter continue

to play a role in weighing the overall competing con-
siderations in admitting the evidence, At the end of
the clay, the judge must be satisfied that the poten-
tial helpfulness of the evidence is not outweighed
by the risk of the dangers materializing that are as-
sociated with expert evidence.

G. Expert Evidence and Summary Judgment

[55] I must say a brief word about the procedural

context in which this case originates — a summary
judgment motion. (I note that these comments relate
to the summary judgment regime under the Nova
Scotia rules and that different considerations may
arise under different rules.) It is common ground
that the court hearing the motion can consider only
admissible evidence. However, under the Nova Sco-

tia jurisprudence, which is not questioned on this
appeal, it is not the role of a judge hearing a sum-
inary judgment motion in Nova Scotia to weigh
the evidence, draw reasonable inferences from evi-

dence or settle matters of credibility: Coady v. Biir-
ton Canada Co., 2013 NSCA 95, 333 N.S.R. (2d)
348, at paras, 42-44, 87 and 98; Fougere v, Blunden
Construction Ltd., 2014NSCA 52, 345 N.S.R. (2cl)
385, at paras. 6 and 12. Taking these two principles
together, the result in my view is this. A motions
judge hearing a summary judgment application
under the Nova Scotia rules must be satisfied that
proposed expert evidence meets the threshold re-
quirements for admissibility at the first step of the

analysis, but should generally not engage in the
second step cost-benefit analysis, That cost-benefit
analysis, in anything other than the most obvious
cases of inadmissibility, inevitably involves assign-

ing weight — or at least potential weight — to the
evidence.

Ie juge cloit encore tenir compte des reserves emises
quant <"i 1'independance et a 1'impartialite de 1'expert
lorsqu'il evalue la preuve a 1'etape ou il exerce son

role de gardien. II peut etre utile de concevoir la per-
tinence, la necessite, la fiabilite et 1'absence de parti
pris comme autant d'elements d'un examen en deux

temps, qui entrent en ligne de compte b la premiere
6tape, celle qui sert 0 determiner s'il est satisfait aux
criteres d'admissibilite, etjouent ^galement un role
& la deuxieme, clans la ponderation des considera-
tions concurrentes globales relatives a 1'admissibi-

lite, Au bout du compte, lejuge doit etre convaincu
que les risques lies au t^moignage de 1'expert ne
1'emportent pas sur 1'utilite possible de celui-ci,

G, Temoignage d'expert etjiigement sommaire

[55] Je me clois de glisser quelques mots sm' Ie
contexte procedural dans lequel s'inscrit Ie present
pourvoi, en 1'occun'ence celui d'une requete en ju-

gement sommaire, (Mes commentaires concernent

Ie regime cles jugements sommaires etabli par les
regles de la Nouvelle-Ecosse, Je reconnais que d'au-

tres considerations sont susceptibles de jouer dans
un autre regime.) II est bien reconnu que Ie tribunal
saisi de la requete ne pent examiner que la preuve
admissible. Cependant, suivant la jurisprudence
neo-ecossaise, qui n'est pas remise en question dans

Ie present poiu'voi, il n'appartient pas au juge saisi
d'une requete en jugement sommaire, en Nouvelle-

Ecosse, de soupeser la preuve, de tirer des inferences

raisonnables de celle-ci ou de trancher des questions
de credibility (Coady c. Burton Canada Co., 2013
NSCA 95, 333 N.S.R. (2d) 348, par, 42-44, 87 et 98;
Foiigere c. Blunden Construction Ltd., 2014 NSCA
52, 345 N.S.R. (2d) 385, par. 6 et 12). Si 1'on con-
sidere ces deux principes ensemble, Ie resultat est
a man avis Ie suivant. Lejuge saisi d'une requete
en jugement sommaire en vertu des r&gles de pro-
cednre de la Nouvelle-Ecosse doit etre convaincu
que Ie temoignage de 1'expert propose satisfait aux
criteres d'admissibilite & la premiere etape de 1'ana-

lyse; en regle gen^rale, il doit toutefois se garder de
passer b la seconde etape, celle de 1'analyse cout-

b^nefices. Cette analyse, sauf clans les cas d'inadmis-

sibilit^ les plus manifestes, appelle inevitablement
Fattribution d'une valeur — ou, a tout Ie mains,

cl'une valeur possible — ^ la preuve.
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H, Application

[56] I turn to the application of these principles to
the facts of the case. In my respectful view, the record
amply sustains the result reached by the majority of
the Court of Appeal that Ms. MacMillan's evidence
was admissible on the summary judgment appli-
cation. Of course, the framework which I have set
out in these reasons was not available to either the

motions judge or to the Court of Appeal.

[57] There was no finding by the motions judge
that Ms, MacMillan was in fact biased or not im-
partial or that she was acting as an advocate for the
shareholders: C.A. reasons, at para. 122. On the con-

trary, she specifically recognized that she was aware
of the standards and requirements that experts be
independent. She was aware of the precise guide-
lines in the accounting industry concerning accoun-
tants acting as expert witnesses. She testified that
she owed an ultimate duty to the court in testifying
as an expert witness: A.R., vol. Ill, at pp. 75-76; C.A,

reasons, at para. 134. To the extent that the motions

judge was concerned about the "appearance" of
impartiality, this factor plays no part in the test for
admissibility, as I have explained earlier,

H, Application

[56] J'aborde maintenant 1'application de ces prin-
cipes aux faits de 1'espece. A man humble avis, Ie
dossier appuie largement la conclusion a laquelle
est parvenue la majorite de la Cour d'appel que
Ie temoignage de MIUe MacMillan etait admissible
pour 1'instruction de la requete en jugement som-

maire, Bien sur, ni Ie juge des requetes ni la Cour
d'appel ne disposaient du cadre quej'etablis dans
les presents motifs.

[57] Le juge des requetes n'a pas conclu que
Mme MacMillan avait un parti pris, qu'elle n'etait
pas impartiale ou qu'elle se faisait Ie defenseur des
actionnaires (motifs de la C.A., par. 122). Au con-

traire, M°Ie MacMillan a reconnu expressdment con-

nattre les normes et exigences voulant que 1'expert

soit independant, Elle ^tait ^galement au fait des di-
rectives precises dans Ie milieu de la comptabilite
applicables aux comptables cites comme temoins
experts. Elle 6tait consciente a titre de temoin ex-
pert de sa principale obligation envers Ie tribunal
(d.a,, vol. HI, p. 75-76; motifs de la C.A., par. 134).

Meme si, selon lejuge des requetes, il faut une « ap-
parence » d'impartialit^, ce facteur ne constitue pas
un entire d'admissibilit^, commeje 1'explique pre-
cedemment.
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[58] The auditors' claim that Ms. MacMillan lacks
objectivity rests on two main points which I will
address in turn.

[58] La pretention des v^rificateurs selon laquelle
Mme MacMillan manquerait d'objectivite repose sur

deux principaux points que j'aborde successive-
ment.

[59] First, the auditors say that the earlier work
done for the shareholders by the Kentville office of
Grant Thornton "served as a catalyst and foundation
for the claim of negligence" against the auditors
and that this "precluded [Grant Thornton] from
acting as 'independent' experts in this case"; A.R,

at paras. 17 and 19, Ms. MacMillan, the auditors
submit, was in an "irreconcilable conflict of in-
terest, in that she would inevitably have to opine
on, and choose between, the actions taken and

standard of care exercised by her own partners at
Grant Thornton" and those of the auditors: A.P., at

para. 21. This first submission, however, must be re-

jected.

[59] D'abord, les verificateurs soutiennent que Ie
travail fait anterieurement ^ 1'intention des action-
naires par Ie bureau de Grant Thornton EI Kentville
[TRADUCTION] « a servi de catalyseur et de fonde-
ment a 1'action pour negligence » intentee contre
les v&'ificateurs et que cela « empeche [Grant
Thornton] d'agir comme expert "independant" en
1'espece » (m.a., par. 17 et 19). Selon les verifica-

teurs, MmeMacMillan se trouvait dans « une situa-

tion de conflit d'int^rets irrdductible qui la for^ait
inevitablement a commenter et approuver les me-

sures prises et la norme de diligence observee soit
par ses propres partenaires chez Grant Thornton »
soil par les v&'ificateurs (m.a., par. 21), Ce premier

argument doit cependant etre rejete.
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[60] The fact that one professional firm discovers
what it thinks is or may be professional negligence
does not, on its own, disqualify it from offering that
opinion as an expert witness. Provided that the ini-
tial work is done independently and impartially and

the person put forward as an expert understands
and is able to comply with the duty to provide fair,
objective and non-partisan assistance to the court,

the expert meets the threshold qualification in that
regard. There is no suggestion here that Grant
Thornton was hired to take a position dictated to it
by the shareholders or that there was anything more
than a speculative possibility of Grant Thornton in-
curring liability to them if the firm's opinion was

not ultimately accepted by the court. There was no
finding that Ms. MacMillan was, in fact, biased or
not impartial, or that she was acting as an advocate
for the shareholders. The auditors' submission that
she somehow "admitted" on her cross-examination

that she was in an "irreconcilable conflict" is not

borne out by a fair reading of her evidence in con-
text: A.R., vol. Ill, at pp. 139-45. On the contrary,

her evidence was clear that she understood her
role as an expert and her duty to the court: ibid., at
pp. 75-76.

[61] The auditors' second main point was that
Ms. MacMillan was not independent because she
had "incorporated" some of the work done by the
Kentville office of her firm, This contention is also
ill founded. To begin, I do not accept that an ex-
pert lacks the threshold qualification in relation to

the duty to give fair, objective and non-partisan ev-
idence simply because the expert relies on the work
of other professionals in reaching his or her own
opinion. Moreover, as Beveridge J.A. concluded,

what was "incorporated" was essentially an exer-

cise in arithmetic that had nothing to do with any
accounting opinion expressed by the Kentville of-
fice: C.A, reasons, at paras, 146-49,

[62] There was no basis disclosed in this record
to find that Ms. MacMillan's evidence should be

[60] Le cabinet professionnel qui decouvre ce
qu'il estime etre une negligence professionnelle ou
ce qui pourrait 1'etre n'est pas d'emblee interdit de
dormer son opinion en tant que temoin expert. Des

lors que Ie travail initial est fait de fa^on indepen-
dante et impartiale et que 1'expert propose comprend
son obligation d'apporter au tribunal une aide juste,
objective et impartiale et qu'il peut s'acquitter de
cette obligation, il est satisfait au critere relatif ^ la
qualification sur ce plan. Or, rien ne permet de pen-
ser ici que Ie cabinet Grant Thornton a ete engage
pour exprimer un point de vue dicte par les action-
naires, ni qu'il y ait eu plus qu'une hypoth^tique pos-
sibilite que Ie cabinet soil tenu responsable envers
ces clerniers si, en fin de compte, Ie tribunal n'avait
pas retenu son opinion. Lejuge n'a pas conclu que

M'"eMacMillan avail un parti pris, qu'elle a man-

que d'impartialite ou qu'elle s'etait faite Ie defen-
seur des actionnaires. De plus, 1'argument des veri-

ficateurs selon lequel M"""MacMillan a en quelque
sorte « admis » en contre-interrogatoire se trouver

dans une situation de « conflit d'interets irreduc-
tible » n'est pas corrobore par une interpretation
raisonnable de son t^moignage dans son contexte
(d,a., vol. Ill, p. 139-145), Au contraire, il ressort

clairement de son temoignage qu'elle coinprenait
son role d'expert et son obligation envers Ie tribunal
{ibid., p. 75-76).

[61 ] Deuxiemement, M'"° MacMillan ne serait pas
indfSpendante, puisqu'elle avait « incorpore » une
partie du travail fait par son cabinet au bureau de
Kentville. Cette pretention est egalement non fon-
dee, D'abord, je n'accepte pas qu'un expert ne sa-

tisfasse pas au critere de la qualification suffisante,
dans la mesure ou il est question de son obligation
de rendre un temoignagejuste, objectifet impartial,
simplement parce qu'il se fonde sur Ie travail d'au-
tres professionnels pour se faire une opinion. De

plus, comme Ie juge Beveridge 1'a conclu, ce qui
a ete « incorpore » consistait essentiellement en un

exercice arithmetique qui n'avait rien a voir avec
quelque opinion comptable qu'aurait exprimee Ie
bureau de Kentville (motifs de la C.A., par. 146-

149).

[62] Le present dossier ne revele aucun element
qui permette de conclure que Ie temoignage de
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excluded because she was not able and willing
to provide the court with fair, objective and non-
partisan evidence. I agree with the majority of the
Court of Appeal who concluded that the motions
judge committed a palpable and overriding error in
determining that Ms. MacMillan was in a conflict
of interest that prevented her from giving impartial
and objective evidence: paras. 136-50.

IV. Disposition

[63] I would dismiss the appeal with costs.

Appeal dismissed with costs.
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ronto.

MI>leMacMillan devrait etre exclu parce que celle-ci

ne pouvait ou ne voulait rendre devant Ie tribunal
un temoignage juste, objectif et impartial. Je con-
viens avec la majorite de la Cour d'appel que Ie
juge des requetes a commis une errem' manifeste

et dominante en estimant que M"'eMacMillan etait
dans une situation de conflit d'interets qui 1'empe-
chait de rendre un temoignage objectif et impartial
(par. 136-150),

IV. Dispositif

[63] Je suis d'avis de rejeter Ie pourvoi avec d6-

pens,

Pourvoi rejete avec depens.
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