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Friday, November 8, 2019
--- On commencing at 9:32 a.m.

DR. ELSAYED:  Good morning.  Please be seated.

Good morning, everyone.  May I have appearances, please.
Appearances:


MR. VEGH:  Good morning, Mr. Chair, good morning, Ms. Frank, Ms. Spoel.  My name is George Vegh.  I am counsel for the applicant, Resolute.

MS. DEGELMAN:  Good morning, my name is Cara Degelman.  I represent Resolute Forest Products Energy Manager.

MR. MARK:  Good morning, Alan Mark, counsel for the IESO.

MS. OUANOUNOU:  Good morning.  Melanie Ouanounou, also counsel for the IESO.

MS. DJURDJEVIC:  Good morning, Panel.  Ljuba Djurdjevic, counsel for OEB Staff, and on behalf of Staff with me are Michael Bell and David Brown.

DR. ELSAYED:  Thank you.  My name is Emad Elsayed, and with me on the Panel are my fellow Board members, Cathy Spoel and Susan Frank.

The OEB sits today on the matter of an application filed by Resolute Canada on August 7th, 2019 under section 35 of the Electricity Act for an order directing the IESO to amend sections 18.2.1 and 19.2.1 of Chapter 7 of the IESO Market Rules.

Following some correspondence regarding which issues should be included or excluded from the scope of this application, it was agreed by the parties that it would be beneficial to establish an issues list to guide this proceeding.

As a result, the OEB established a process for development of an issues list.  Accordingly, Resolute proposed a draft issues list on October 28th and submissions on this draft were received from the IESO and OEB Staff on November 4th.

The purpose of today's session is to discuss the information we have so far, to enable the OEB to make a decision on a finalized issues list.

The OEB reviewed the submissions on the issues list and determined that there are three issues which all parties essentially agree to, with some minor wording differences.

These are issues 4, 5, and 6 on Resolute's list, issues 1, 2, and 3 on the IESO's list, and issues 1, 2, and 3 on the OEB Staff's list.

So based on this we are going on the assumption that there is consensus on those three issues.

Issue 3 on Resolute's list and issue 4 on the Staff's list are similar, in that they address the question of whether the review of the Rules under section 35 is relevant to the OEB's mandate beyond confirming that the review has, in fact, taken place.  This is the issue that we want to focus on in today's hearing, as there are differing opinions on that issue.

Issue 1 and 2 on Resolute's list regarding the purpose, context, and impact of the Rules are assumed to be subsumed in the other issues.  So Mr. Vegh, in your submission, the OEB Panel is interested to hear whether issue 1 and 2 on your list can be addressed under the other issues; namely, issues 4, 5, and 6 on your list.  We would also like you and others to focus on the main issue at hand, which is issue 3 on your list.

Any preliminary matters before we start?

Okay.  Hearing none, we will proceed with the order that has been established and go to you, Mr. Vegh, first.
Submissions by Mr. Vegh:

MR. VEGH:  Thank you, Mr. Chair.  First, just some materials to mark.  Resolute provided materials on issues day.  It is a bound document.  This was provided electronically, but we have also provided a hard copy for the Panel.

MS. DJURDJEVIC:  Mark that as Exhibit KI-1.
EXHIBIT NO. KI-1:  RESOLUTE BOUND DOCUMENT.

MR. VEGH:  And the other document I am going to refer to, just so you have a hard copy in front of you -- you have seen this document -- is Resolute's proposed issues list that you referred to in your opening statement.

MS. DJURDJEVIC:  That will be Exhibit KI-2.
EXHIBIT NO. KI-2:  RESOLUTE'S PROPOSED ISSUES LIST.

MR. VEGH:  In terms of the -- how I had proposed to proceed this morning, I was going to address specifically issues 1, 2, and 3 as proposed by Resolute.  I agree that 4, 5, and 6 are not really contested, though I do propose that issues 1 and 2 be separately broken out.  I think they are conceptually different than the issue of -- than what is in issue 4 and 5 of the proposed issues list.

So I was going to set out why I thought these were appropriately discrete issues and what is contained in these issues, so if that's all right, I would like to proceed in that way.

DR. ELSAYED:  That's fine, yes.

MR. VEGH:  Then you can tell me if you have heard enough on some of these and then I can just move on.

DR. ELSAYED:  Okay.

MR. VEGH:  So as I said, I have handed up the issues list, and I am going to -- after a brief introduction I thought I would take you through the list -- it is a short one, so it shouldn't occupy too much time -- and provide the rationale for each of the issues.  As I said, 4, 5, and 6 I won't be addressing.

Just by way of context and background, this case addresses an IESO market rule that the Board is asked to review, and IESO's submission -- or Resolute's submission, this market rule should be amended by this Board.

The essential claim, without arguing it, but to just provide context for the relevance of the issues, is that Resolute's claim is that the rule is being relied upon by the IESO to retroactively disqualify a previously-approved demand response participation entitlement, and Resolute's position is that the impact and the effect of that rule is inconsistent with the objectives of the Electricity Act and is discriminatory.  And today, of course, is not about arguing the merits of that issue, but to just look at the issues list, and that is another way of saying, what are the issues that are relevant for the Board to evaluate the arguments on all sides of these issues.

And the submission with respect to the issues list is that it is concise.  It articulates a question that the Board must address in reaching a decision.  It is consistent with how the Board has reviewed market rules in similar cases, and it is also consistent with the interpretive exercises that are involved in this case that have been approved by the courts.

So before going through each issue I would like to start with some general observations about the purpose of an issues list, the Board's practice with respect to setting an issues list.

The Board sets an issues list, of course, in virtually every case that comes before it.  But one of the few cases where the Board actually expressly addressed the purposes of an issues list most explicitly is in the Bruce Milton decision, which we have included at tab 1 of the book of materials, and I just wanted to refer to it briefly and point the Board to a statement in that decision at page 2 which sets out the purpose of the issues list.

And at the top of the page, the second sentence in to the first full paragraph:

"The Board reminds the parties that the issues list has two purposes.  One, it defines the scope of the proceeding, and two, it articulates the questions which the Board must address in reaching a decision on the application."

So it clearly goes beyond just the ultimate question that the Board has to decide.  It is the questions that go into -- the questions that the Board must address in reaching a decision, and this is what the proposed issues list that Resolute put forward tries to do.

If you look at how the Board actually treated this, the development of an issues list in this case and other cases, again it is not just limited to what is the ultimate question that the Board has to decide.  The Board looks at the questions that lead up to the ultimate decision, and this issue, of course, was in a leave-to-construct application, and I have just given you for your reference the criteria for a leave-to-construct application.

I know the Board is aware of it, but it is helpful to just tie a few pieces together, and that is at tab 2.

And in a leave-to-construct application, as the Board is aware, section 96(2) is quite restrictive on the issues that the Board can consider in making a decision.  96(2) says in an application for leave to construct, the Board shall only consider the following issues, and then it considered the following, and then it enumerates the issue that the Board is to consider, which is the interest of consumers with respect to prices and the reliability and quality of electricity service.

So that is the only decision the Board can make in a leave-to-construct application.

But you will note that that doesn't mean that in a leave-to-construct application, the only issue is what
is -- how does this impact the interest of consumers with respect to price and reliability and quality of service.  And in the materials that I have handed up, there is a loose sheet, appendix A that was behind tab 1, and this just sets out the issues that the Board considered in that leave-to-construct application.

So when the Board says, and you will see from the decision I've pointed you to, the Board took a fairly conservative view.  It said is didn't want to enumerate every single issue, just the main issues the Board has to consider in a leave-to-construct application.  I have shown you the criteria; it is very limited.

But the issues itself, without going through them, there are several issues.  I think counted 25 of them that the Board has to consider before getting to that ultimate question.

And that is what I would ask you to keep in mind in this case, particularly with respect to issues 1 and 2.  These are the issues that I submit that the Board has to consider to make its determination on whether the -- whether the market rule is inconsistent with the objectives of the Electricity Act, and discriminates against Resolute.

So there is one ultimate decision for the Board to make, but then there are issues that go into that decision. And to just give you another example, I think this is pretty standard, but it helps to reflect on it.  If you consider a rates case, you have one issue: is the rate just and reasonable.

But then there are several issues that go into making that determination.  I won't take you to it, but at
tab 2 -- sorry, at the end of tab 1 actually, it is a list of all the issues that are involved in the most recent Hydro One transmission case.  That's 25 issues will lead to the one ultimate decision of what is the just and reasonable rate.

Similarly, I just took a quick look at the Hydro One most recent distribution case and there are 59 issues in that issues list that get you to the one ultimate issue of is the rate just and reasonable.

So my point is that the statutory criteria of a decision, and we know what that is here, does not define the issues in the proceeding.

And with respect to this application in particular, the proposed issues list by Resolute, in my submission, reflects the issues that the Board should consider in making its determination.

And to address this in further detail, I would like to refer to the Board's decision in the review of the market rule amendment which has been discussed already in this case, which is the ramp rate decision.

I am going to take you to that decision to show that the issues that we put forward were actually issues that the Board considered in that case in making its determination.

So I am going to take you to the ramp rate decision.  But before I get there, just a few caveats.  The first as you are aware, this was a different statute, a different piece of a section of the Electricity Act that the Board was considering.  It was section 33 of the Electricity Act, which is different in several respects from section 35, which is what we're looking at now.

The first is that a review under section 33 is only with respect to an amendment of the market rule, and it's more time constrained.  I think this is very important because in the ramp rate decision that we will go to, the decision had to be made within 60 days of the application.  It's now 120 days.  So there is further time for an amendment, the legislation had been amended.  But at the time, it was 60 days.

So the process was a quick one.  I don't want to say quick and dirty, because that makes it sound like it is more of a criticism.  I'm not critical of the process, or the decision the Board came out with in this case.  But it is certainly not exhaustive, and it's not dispositive.  It is not the last word on how the Board should be reviewing IESO market rules.  But its scope was obviously impacted by the timeline in that decision.

I won't take you there.  But I will just leave with you if you look at some of the comments at page 7 of the decision, and at the transcript which is attached to the decision at pages 87 to 88, there is reference to the short timeline and how that impacts what the Board's mandate is under that decision.

Well, this timeline is no longer a factor in this case and while the Board I am sure will move promptly and efficiently, it does have time to make a more deliberate and structured approach.  And for today's purposes, that is with respect to setting the issues list, to give it a more -- as I say, a more deliberate approach.

The second distinction with respect to the amendment review considered in the ramp rate appeal and the review in this case is with respect to the breadth of the Board's remedy.

The only decision for the Board in the ramp rate appeal was whether to revoke the amendment and send it back to the IESO for consideration, while in this case, the Board has to decide whether to make an order amending the rule and sending that amendment back to the IESO for the implementation.

So the issues for the Board to consider are much broader, both whether the rule is consistent with the objectives and whether it is discriminatory, and how to fix it if you find that it is.

In determining how to fix it, the Board considers again a broad range of considerations, arguably as broad as the range of considerations that the IESO could have considered in passing the rule. So the Board has a more developed consideration of the issues here than in the ramp rate appeal.

One other factor before I go into the details of the ramp rate decision.  The issues list in that case was in fact reduced to the narrow issues under the legislation, that is if it's consistent with the act, is it discriminatory, and Staff points that out in its submissions because it is proposing the same kind of short issues list.

But just by way of clarification and by way of how that issues list came up, that issues list in the ramp rate decision simply accompanied Procedural Order No. 1 in that case.  As I said, it was a 60-day decision, the Board issued Procedural Order No. One and said here are the issues, let's get going, we have 60 days.

The issues list in that case wasn't discussed or debated.  We didn't have an issues day like we are having today.  It was just put out there in Procedural Order No. 1.  And for your own purposes, I have attached Procedural Order No. 1 in tab 4, just so you have it and you see the timing that this issue was decided, or the issues list was set in February 2016, that is the time that the proceeding started really, that is when the procedural order was made.  But the decision itself, which addressed the question of scope and scope of review, et cetera, that was on April 10th, and I will take you through that decision, as I've said.

So the point is that the issues list in the ramp rate appeal wasn't meant to reflect a Board ruling on scope, or anything like that.  It came well before discussions of scope.  As I've said, there was no issues day.  It was put out quickly, so that the case could proceed.

As I have said, it was released in February and then the decision around scope was not until April.  So the ramp rate appeal, which I will turn to in a moment, sets out the bare minimum in terms of the Board's consideration given the timelines and the structure of the mandate.  But even within that narrow mandate, narrow timeline, that decision in reality considered the issues that Resolute has put forward in its proposed issues list.

What I would like to do is take you to the first issue that Resolute has proposed, and then show you how that was addressed in the ramp rate appeal and how the courts have directed that these types of issues be addressed.

The first issue that Resolute has put forward was, what is the purpose and context of the rules?

And as you know, Resolute is seeking a review of the demand response qualification rules, and again, without getting into the merits, Resolute's position is that the rules should be restored to its original intention as reflected in the text of the rule, as well as the representations made by the IESO in the rule-making process.

So to evaluate that claim and in fact to even investigate what does this rule say and what does it mean, in any review of a market rule it is necessary, in my submission, to determine the purpose and context of the rule, and for the Board to determine the purpose and context of the rule it must, in my view, look at how the rule respecting DR qualifications operated prior to this new rule being brought into effect and then how it operated after the new rule was brought into effect.  And you look at the rationale for the rule as put forward by the IESO during the rule-making process.

And as I said, that is what the ramp rate decision did.  The Board looked at the purpose and context of the rule, and as part of that looked back to the changes in the rule from the practice prior to the rule, the practice after the rule, and the representations made by the IESO during the course of the rule development process.

And so I have included, as I said, the ramp rate decision at tab 3, and just to turn quickly to some comments from the Board so you get a flavour for the exercise that the Board was involved in -- so I am at tab 3.  If you turn first to page 10.  The very last paragraph, the Board says:

"In order to understand the position of the parties, it's necessary to provide some context around setting prices in the energy market and the role that the ramp rate multiplier plays if only at a high and simplified level."

Because that rule addressed the ramp rate multiplier.

There is a discussion going over to page 11 of how the rule -- of how the ramp rate multiplier worked under the previous rules and how it works under the amended.  So it is a contrast between how it worked previously and how it works with the amendment.

And you see that is described at page 11.  I won't read it to you, except perhaps to highlight a couple of the bullet points.  So there are three bullet points in the middle of the page.  The third bullet point at the middle of the page talks about how ramp rates work, how they worked under the previous rule, how they worked under the amendment, and then a further description of that in the next subsections, going over to page 12.

And then similarly, if you go to page 18 to 19, so that was -- as I said, the Board looked at how the rule operated previously.  To determine the purpose of the rule you look at how it operated previously and you look at how it operated after the new rule was brought into place.  So both of those are relevant.

And then going over to page 18 the Board says:   "The impact of the..."

So under the heading (b), "the merits of addressing the 12 times ramp rate multiplier issue", the Board said:

"Before turning to an examination of the impact or effect of the amendment..."

And we are going to get there.  That is issue 2.

"...the Board considers it useful to provide further context regarding the history and impact of the 12 times ramp rate multiplier."

So again, it is looking at what was the situation before, what was the situation after.

Going down to the bottom of the page, still addressing the purpose, the Board in the last sentence says -- this talks about the purpose and says:

"This is reflected in the explanation for amendment, in quotation marks, contained in the market rule amendment proposal..."

It gives the number.

"...which proposed the amendment to the -- which proposed the amendment to the market rule and how it would allow Independent Market Operator", as the IESO was then called, "discretion."

Then there is a fairly long quotation mark, and that is a quotation mark from the IESO's stakeholdering material where the IESO explained the purpose of the rule.

And I say that because, as I said, when we're looking at the purpose and context of the rule, you look at how the rule -- what was -- they often say the mischief, you look at what happened before the rule was brought into effect, what happened after the rule was brought into effect, and you also consider the statements made by the institution that passed the rule, its intention.  Its purpose.  Its description of the purpose of what the rule was to do.

So this is addressed in Resolute's application, and it all falls within issue 1.  I appreciate that the IESO doesn't agree with what's in the application, and they can address this in the hearing, but there is no doubt that the IESO's representations and the, you know, practical effect of the rule was relevant in the more limited ramp rate appeal and is relevant here as well.

So in taking the approach that the Board took, which is to look at the text of the rule, how the issue was treated historically, and how the IESO represented the purpose of the rule, to me that is a logical approach and that should be adopted in this case as well, but it is also consistent with what the directions have been from the courts, to institutions which have to go through the exercise of interpretation, and that's addressed in the materials at tab 5.  I have some excerpts from Sullivan on the construction of statutes.  I think it is a text that the Board is familiar with and has used before in its decisions.  It is the authoritative text in the area.

And to just kind of walk you through some propositions that I say are consistent with what the Board has done in the ramp rate appeal and consistent with what Resolute is proposing in this case, I would start with the first paragraph, and this is from Chapter 9, purposive analysis.

The first sentence says:

"A modern principle emphasizes the importance of purposive analysis in statutory interpretation."

Statutory interpretation applies to legislation, it also applies to rules, it also applies to other documents, as you will see.

And at paragraph 9.3, the author sets out the propositions underlying this purposive analysis.  And it is the first two that I want to focus on.  The first is that:

"All legislation is presumed to have a purpose, and it is possible for the courts to discover or adequately reconstruct the purpose through interpretation."

And the second is that:

"The legislative purpose must be taken into account..."

And this is what I would emphasize:

"The legislative purpose must be taken into account in every case and at every stage of interpretation, including the initial determination of a text meaning."

So this case would involve analysis of the rule.  So you will have to interpret the rule, and the way you interpret the rule is by looking at the purpose of the rule, and the purpose of the rule, as I have said and as I will just walk through quickly with Sullivan, the purpose of the rule is determined by looking at what problem it was meant to solve, by looking at the representations of the rule-maker.

So how do you determine the purpose?  I would like to turn over to page 277 behind tab 5.  Paragraph 948.  This is the equivalent to the IESO representations on what the purpose of the rule is.

So at paragraph 948, the author has referred to non-legislative statements of purpose.  And to just refer to a few of them:

"The reports of law reform commissions, parliamentary commissions, other similar studies have been admissible as evidence of the mischief or evil that legislation was designed to overcome."

That is another way of saying, what was the problem you were trying to solve?  Or what was the point of the rule?

And you do that by reference to what the rule was previously and then what it is the -- what's trying to be solved.

And at the bottom of that page, the last sentence that runs over to 278, so on 277 it says:

"Statements issued by government departments or agencies involved in the development or administration of the legislation may also be looked at.  In the case of delegated legislation, descriptions of purpose prepared by government ministries have been received by the courts."

So there is nothing unusual in looking at what the IESO said the purpose of the rule was in its representations in the rule-making process as a way to understand the purpose of the rule was in its representations in the rule-making process, as a way to understand the purpose and context for the rule.

That point is repeated at page 283.  Again, this is the situation that the Board looked at in the ramp rate appeal.  What was the situation pre-rule?  What was the situation post-rule?

And in the second full sentence in paragraph 959:
"The mischief or problem may be identified in an authoritative source such as a preamble, a commission report, scholarly text, and may also be inferred by matching provisions in the legislation to conditions which existed at the time of enactment and to which the provisions are a plausible response."


Again, you look at what it was at the time of the enactment.  I think that is a very important point.  At the time of the enactment, what was the IESO trying to do?  And we address that in the pleadings.

The reason I emphasize the time of the enactment is that you can't come later on and say, oh, the purpose of the rule was something else.  You can forget what we said then.  Here is what the purpose of the rule was.

The law is very explicit around that point.  If you turn to page 285, which is the next page in the materials, at paragraph 963, under the heading "shifting purpose" because this is an issue that has been explicitly addressed a few times.  It says:
"Strictly speaking, the circumstances from which purpose has inferred the mischief must have existed or at least been anticipated at the time of the enactment."


Then there is a quotation from a longer decision -- sorry, a longer quotation, and then go to after the quotation on 286 where the author summarizes the meaning of that, of looking at the purpose at the time of the enactment.
"In other words, the purpose of legislation is a historical fact, no less than the mischief or evil of the legislation it is designed to address.  If the duty of the court is to give effect to the actual intent of the legislature, it must attempt to reconstruct the original purpose of the legislation relying on historically accurate information."


So again, you can't kind of make it up as you go along and say this was the purpose of the rule all along.  You have to look at what the purpose was at the time the rule was enacted.

Then finally, my last point using these materials is at paragraph 965 on page 286, it says:
"The purpose is inferred from tracing legislative evolution and what that means is expanded upon.  Another way of establishing legislative purpose is to trace the evolution of legislation from its inception through amendments to the current formulation."


That is why in this application you will see here is what the rule said prior to, or here's what the previous rule said.  Here is what the rule said that we would like to have reviewed by the Board.

And so to understand the purpose of the second rule, of the rule we are looking at today, you have to trace the evolution; what did the rule used to say and what does it say now.

And that tells you, in this case when we are looking at demand response treatment and qualification, you will see that we refer to the predecessor market rules and program rules and, as you know, not to get into the merits, the position of Resolute is that the purpose of the rules remain constant throughout the changes, and so the legislative history is relevant for that purpose.

Now, frankly, I am a bit surprised that we have to get into justifying the inclusion of IESO representations, the inclusion of purposes of the rule by reference to what the previous rule was, steps taken under that rule and then what the rule became.  And I did not think that this would be an issue, but the IESO in this case did seem reluctant for the Board to look at that information and the Board -- it argued the Board can't consider past versions of the rules, cannot consider metering configurations that were approved by the IESO under the previous version, under the current version.

And it also argues that representations made by the IESO in the rule-making process, in the consultation, are irrelevant.  And in my submission, they're clearly relevant.  That is what the Board looked at in ramp rate and that is what the courts say the Board looks at.

Before leaving this first proposed issue, I do note that Staff doesn't argue in substance against the inclusion or the consideration of the purpose and context of the rule.  Instead it argues that this is embedded in Resolute issues 4 and 5 and Staff issue 3.

And I don't take issue that it is often a matter of judgment as to how specific the Board wants to be in making -- in breaking out the rules.  I mention the Bruce-Milton decision and as a general proposition.  Again, I am not trying to offer criticism of Staff's position or the concept that the Board doesn't have to break out sub-issues.  I am not arguing for many sub-issues; it is only the five issues.

In this case, I do think it is helpful to be explicit, for two reasons.  First is that the question of purpose and context is a matter of fact, and that is what the courts have said.  And when trying to interpret the rule, that is a matter of fact and that is conceptually distinct from the impact of the rule whether it is discriminatory, whether it is consistent with the objectives of the act, and the Board treated it distinctly in the ramp rate decision and I think logically they are different types of questions, what was the purpose of the rule, and then is the rule discriminatory, is it inconsistent.  So I think they are conceptually distinct.

Also I think some clarity would help in this case.  As you could probably tell if you have been through the materials, it has been a bit of an arduous process to get here and I think we're here now and for the Board to provide some direction and clarity on looking at the purpose and context of the rule as opposed to just embedding that within another broader set of issues, I think would be helpful.

I was going to go on to my proposed issue two, if that is satisfactory.

The next proposed issue is to address the impact and the effect of the rule on Resolute.  And the impact and effect of the rule was central, again, in the ramp rate decision.  I would like to go back to tab 3 to just refer to a few passages in that decision.

First, I will just give you a couple of notes that you can take away, because I don't want to read to you every time.  But at page 9, the Board talks about its mandate and it addresses the impact and effect of the amendment, and that is at the bottom of the second paragraph.

Going over to page 10, you'll see the heading in that section is "the impact of the amendment".  So, you know, the Board did highlight this as an issue to be determined.

So the impact of the rule on Resolute is clearly relevant, and this is what is proposed as issues -- as issue 2.  Again, Staff doesn't appear to agree with this -- sorry, disagree with this, but says you should embed that within the other issues.  And for the same reasons that I suggested earlier, I think it would be helpful to break it out, to break it out separately.

I am not very clear on the IESO's position on this.  They do not make submissions, but they propose that this issue be removed anyway.  So perhaps they will shed some light.

Then we go to issue 3, which is how the Board should take into account the review of the amendment under -- sorry, review of the amendment, I mean the review of the proposed -- review of the rule, really.  I'm sorry, in the draft issues list, I did say the review of the amendment; it should be the review of the rule.

And this is a new issue.  This wasn't addressed in the ramp rate appeal, because the ramp rate appeal wasn't under this section of the legislation and it did not involve a review of the market rule by the IESO.

It had the IESO's consideration of the amendment that was considered, but no -- under section 35, there is a requirement to take the review to the IESO, as you know, and the issue here is what's the relevance -- or the issue here addresses the IESO's review that Resolute was required to go through.

So in this case, as I mentioned, the legislature requires the applicant to make use of the IESO's process, so it is a mandatory part of the OEB review process.

And only after doing that can someone bring an application to the Board.  And that is a preliminary step to the Board's determination of whether the rule should be revoked and replaced, and in determining whether the rule should be revoked and replaced with something else, the Board is effectively determining what the rule should be.

So Resolute did go through this process.  It brought a review to the IESO.  It went through the process that was defined by the IESO on how you come up with this review.  All that record as to what is in -- what is in the review or -- is on the public record.  I think the record speaks for itself.  I won't have to go into it.  It is obviously a part of this case.

And at this stage in the proceeding -- so this is a new issue, and it is not necessary today for the Board to make a final determination on how it's going to determine the relevance of the IESO review.  This is the first stage of the first time that the Board is exercising this authority, and it is premature, I think, to -- without hearing the evidence -- to kind of rule categorically what's in and out of the Board's consideration.

What I have tried to do in proposing the issue 3 is to leave it open enough so that all parties can take their positions on what is the -- what the Board should make
of -- what this Board should make of the review that was carried out by the IESO.

But a few points are clear.  The first is that, as I mentioned, the IESO's review is a compulsory part of the review process, so -- of the OEB's review process.  So it must have some meaning.  It is not just a box-ticking exercise.  Presumably the purpose of the review is to provide the IESO with the opportunity to consider the proposed rule in light of the statutory criteria, because it knows that this rule is going to the Board.  That's the only reason it is conducting the review.

So the purpose of that review must have some sort of meaning, and it's obviously designed, in my view, to assist this Board in considering its review.

MS. SPOEL:  [Microphone not activated]  You can probably hear me anyway.  Is it not possible that the IESO that -- [microphone not activated]  Is it turned on?  Okay.

Is it not possible the IESO might actually change the rule as a result of that review, that a review could -- you could request -- your client could request a review, and IESO would agree and change the rule and it would never come to the Board?  Isn't that possibly one of the reasons that might be a preliminary step?  Not just to build a record, knowing that you are going to come to the Board.  You make it sound as if it is inevitable that you would end up here.

But I would have thought that it is possible that the IESO might look at it and amend the rule without it having to come to the Board.

MR. VEGH:  Oh, I think that is fair.

MS. SPOEL:  You said it was only for the purposes of, that they knew they would be coming here.  I was thinking that perhaps that might not be the result.

MR. VEGH:  That's fair.  But it is a first step in the OEB's review process.  So it is possible; that's correct.

But the only reason -- the only reason to bring a review under section 35 (4) is because -- because it is a mandatory first step in going to the OEB.  But you are right -- or I accept your position that you may not take the second step, that that first step might be sufficient.

But there is no other thing that triggers a review in the legislation of the proposed rule, other than section 35, and that's within the context of -- I mean, it is a subsection of the OEB review.

But, you know, it is a fair point that it may not lead to the second -- you know, the first base might not lead to second base, but the goal is you go to first base in order to move it forward.

The goal is to review the rule, and there are a couple of steps involved in doing that.  Thank you.  But it still has some meaning, and you could say that is one possible meaning, and that doesn't rule out other possible interpretations of why it is, or what the Board is to make of that first step, you know, under the scenario, as we are here, and under the scenario which will only come into place when the Board is considering the review after the IESO had considered it.

And it is a compulsory step in the process, and as you mentioned, you don't know what is going to come out of that review.  It gives the IESO the opportunity to consider the issue before the issue goes to the Board.  And frankly, if the IESO conducted a thorough review and if it disagreed with the applicant in considering that review, but if it conducted a thorough review and came to whatever conclusion it came to and the issue went to the Board, the Board would presumably take that into account, to look at what the IESO said about that.

And you can expect that the -- you know, by the time you get to the Board that the relevance of the review would be contested.  Parties can take different positions on what the relevance is, but I wouldn't -- I don't think we should be closing that off today.  The purpose of the issues list is to provide the opportunity to address the evidence that is relevant.

But even in the ramp rate appeal, where you did not have the mandatory review, but you still had a rule that was passed by the IESO board, but in that decision, which is more constrained, this Board did review and evaluate the IESO Board's consideration of the rule.

And if you go back to the ramp rate decision, which is at tab 3 -- again, I am not going to take you to every section, but just really the highlights.  So at page 23 of the ramp rate decision, halfway down the middle paragraph, it says -- sorry, the first paragraph, "the IESO has put forward", the second paragraph, "the did Board does not agree", and then halfway down the Board says:

"As discussed more fully below, the Board finds that the IESO has carefully considered the impact of the amendment."

That's the, as I say, the middle of the quotation, the third-last sentence.

So the Board looked at the consideration of the IESO board of the proposed review.  It evaluated it.  Sorry, not the review, of the amendment itself.  It evaluated the Board's consideration.  It made a conclusion on the Board's consideration, on the IESO board's consideration.

Turning over the next page, the Board again talks about what the IESO did in the consideration of the market rule in that case.  It says -- this is second paragraph, first or second sentence.  It says:

"It is obvious that the IESO reviewed several alternatives in the course of developing the amendment."

Next paragraph it talks about the document issued by the IESO's board of directors when the amendment was approved.

So it evaluated the effectiveness -- or it
evaluated -- choose a less loaded term -- it evaluated the IESO board's consideration of the rule, how thorough it was, and it is not just a box-checking exercise.  It reviewed the rule.  It evaluated the IESO's determination and it said the IESO -- the IESO board considered alternatives.  It made a proper consideration.  And the reality is when you read this decision, the IESO deferred -- or, sorry, the OEB showed some deference to the IESO board's consideration of the review.

And an issue in this case could be, well, how deferential should the OEB to the IESO's review of the proposed rule.

I would argue that this Board should not be deferential at all.  The IESO may disagree, but that is why, again, why you set an issues list, to allow the parties to take different positions on this.

Finally, when I talk about the review of the IESO -- or talk about the IESO's review, I do want to address a red herring that the IESO has raised a couple of times in its materials.  I almost feel like I am responding to fake news when I read some of these allegations.

The IESO says that what Resolute is claiming is that the IESO failed to follow the rules of natural justice in its review and is asking the Board to remedy that failure.

Resolute hasn't made that claim.  There is no claim anywhere that the problem here was a violation of the rules of natural justice.  Resolute hasn't made that claim.  Enforcing the rules of natural justice and the remedies were a breach of natural justice are the exclusive domain of the courts.

The natural justice claim was made by AMPCO in the ramp rate appeal, and as appears from the record and the materials from that case, I appeared in that case and I submitted in that case that the Board did not have the authority to enforce the rules of natural justice.  The Divisional Court upheld that.  And in my humble submission, the OEB was correct, the Divisional Court was correct.

And so I am not asking the Board to review the rules or the review by reference to the principles of natural justice.  That is a completely different -- that's a completely different set of criteria, a completely different set of law, the rules of natural justice.  We're not asking that this Board make a determination of that.

Clearly, the record of the IESO review is, it is public record.  It is clearly relevant to be part of this application.

Now, with respect to how the issue is actually framed, so what I want to say is the review -- the IESO's review is relevant and the Board can consider that and should consider that.  It should consider how much deference to give to this review.  This is what the Board did in the previous case, what to make of it.

But I don't want to express the issue here, which is in issue 3, as foreclosing different types of interpretations and I got the sense from Staff's treatment of that rule that Staff proposes, or Staff suggests that Resolute could provide a more neutral way to describe or to state this rule.

Perhaps I will just refer to how Staff proposes addressing this.  This is in their issue 4, where it is put forward that the review of the rule under -- is the review of the rule under section 35(4) relevant beyond confirming that the review has taken place and, if so, how.

I mean, I do think there is a more neutral way to express this that's a little less perhaps cumbersome than Staff's proposal.  And Staff's proposal only gives you two real options.  One is is it just a box-ticking exercise, or is it -- is it something else, is it something more than that?

I think a more neutral way to express this is to have as an issue -- and I would be prepared to kind of amend the issues list to reflect this request for a more neutral approach -- to say what is the relevance of the IESO's review under section 35(4) of the act?

And that way, you know, the applicant can say what it believes the relevance is.  IESO can say what it believes the relevance is, and Board Staff and any other party that is participating can address what is the relevance of the IESO Board's review.

So I am trying to keep it open enough so it is not slanted towards Resolute's position, but that it is open for all parties to decide, not by putting a box on what, you know, two potential outcomes by stating it more neutral and in that way capturing Staff's concern and making the issue more neutral and it is one of relevance.  So it doesn't restrict possible answers to the questions.

And again, to just restate it, what we would be proposing in light of the concerns raised by Staff is that the issue be stated as:  What is the relevance of the IESO's review under section 35(4) of the Electricity Act?

We stated what we think the relevance is.  I expect that throughout the course of the hearing, these things may develop.  That is why you have hearings.  Sometimes they develop a life of their own and people will presumably adopt different positions.  But to state that in a neutral way that allows the issues to be addressed is what we are proposing, what we initially proposed and perhaps it could be improved by restating it to ask what is the relevance of the IESO's review.

I want to address the other issues following your guidance this morning, sir, and those will complete my submissions, subject to any questions you may have and subject to any reply.

DR. ELSAYED:  Thank you very much.  So now we will go to the panel.  Any questions from the panel, Ms. Spoel?

MS. SPOEL:  I have a couple of questions, Mr. Vegh.  First of all, going back to your issues with respect to -- I guess your issue number 1, which is the context, you referred to the practice of the IESO and the practices in the market before and after the rule.

I am just wondering, you're talking about practice.  How does that relate to the purpose which is what you have actually put in the words you have put into your proposed issue?  Or is it really the same?

Is it part of determining what the purpose was, what the practice was before and what the practice was after?

MR. VEGH:  Yes, yes.  So when the courts refer to the mischief and legislative history, they say what was the pre-situation, what was the post-situation.  And practice is, you know, that's what we are focussing in on.  What was the impact.

MS. SPOEL:  Thank you.  My second question is related to your comments near the end about the review, and you referred to the ramp rate decision and the extent to which the OEB deferred to the IESO's process and all that.

My understanding that -- correct me if I'm wrong, because I would like your comments.  But my understanding is a review under section 33, the OEB is required to approve any market rule before it actually comes into force.  And people, parties can request a hearing if they object to the new rule.

So part of the rule amendment is our stamp of approval, because we review them all and approve them all, as far as I know.  And if a party doesn't want us to approve it, they will say we'd like a hearing.

So the review of the IESO's process is kind of integral to that scheme because we actually have to approve it, whereas -- so if you can differentiate between that perhaps and section 35, where there is an existing rule that you want to have amended.

We wouldn't get involved in that, I think, unless you end up here, because if the IESO does review it and amend it -- well, I guess if they review it and amend it, we still have to approve that amendment.

MR. VEGH:  I understand, yes.

MS. SPOEL:  And then other parties, I suppose, could object, so you would get into another whole process here.  But you are here under a different part of the legislative scheme, I think, because you are wanting us to order them.

The other difference under section 33 is we can't order them to change the amendment.  We can only send it back to the IESO for further consideration.  We don't have the same relief that we can offer.

MR. VEGH:  Under 33?

MS. SPOEL:  In 33.  So I just wonder if, in your mind, does that make any -- does that distinguish how we would look at the IESO's review under section 35 compared to under section 33, which was where the ramp rate decision was?

If you want to think about this and, you know, answer it later, you can.  Or you can tell us now.

MR. VEGH:  Well, maybe I can take a shot at it now and if something occurs to me later, I will ask your indulgence to come up with a better answer. But it's on your mind, so I'd like to address it.

So when you unpack section 33 as you indicated, there is first -- every time IESO pass passes a rule, it has to go to the Board.  The Board make of makes its own determination, not in a hearing, not in a public process, but its consideration of the rule.  And it is only when a party challenges that amendment that the rule is brought forward to the Board.

It could be -- so in some sense, nothing is really changed because the initial part of section 33, I believe, the IESO is supposed to bring all rules to the Board, right.  So that is the first step that could lead -- that could be an amendment, in which case it goes down the 33 path.  It could be a complete rule, it goes down the 35 path, if it's going to be a hearing.  I think that is right.

But the review under section 33 that we have been talking about, the ramp rate appeal, is the review hearing.  So we're talking about what goes on in the review hearing, right, as opposed to what goes on in the process prior to the review.

So I would draw an analogy between the review hearing, because in both cases, you are looking at what the Board, what the OEB Board looks at when it is considering an IESO rule.  And under the amendment provisions of section 33, the Board is obviously looking at that with an open mind and is not dictated by its initial determination under -- you know, when the rule was initially brought forward for the Board to consider.  The Board is holding a hearing and, therefore, has an open mind about the amendment and the proposals with respect to the criticisms of the amendment, the proposals justifying the amendment, and in conducting that review of the amendment the Board has looked at, as I have said, the merits of the IESO's determination with respect to the rule.

It's not simply incorporating its initial conclusion at the time the rule was administratively brought forward to the IESO -- or to the OEB.  Once it goes into a hearing, the Board, you know, kind of starts over, in my view, as opposed to merely confirming its initial determination.

And so I wouldn't say that initial determination restricts or in any way has an impact on the Board's determination in a hearing with respect to the amendment of the rule under section 33, or an amendment -- or a review under section 35.

So the fact of the administrative review prior to the hearing I don't think takes away from what the Board is engaging in in the hearing itself.

And the more limited -- so I hope that answers -- I hope that addresses your question.

MS. SPOEL:  Yes.  Well enough.

MR. VEGH:  Thank you.

MS. SPOEL:  Thank you.

MR. VEGH:  On your second point, I believe your question was -- or your observation was that the Board's mandate under section -- under the section 33 review was more limited because it can only revoke and send it back.  It is still up to the IESO to consider what the rule ought to be, while under section 35 the Board can effectively determine what the rule ought to be and have the IESO implement that.

Again, I don't think that really takes away from the fact that it has gone through a mandatory IESO review.  The Board -- you know, the Board in the past has considered that review, albeit under a different section.  But if you consider that review under a different section when the mandate is more limited, to me it is more clear that you should consider that review where your mandate is broader, because in this case you are effectively substituting your decision for the IESO's decision.  I would expect you would want to know what went into the IESO's decision.

So I think the broader mandate, if anything, should not restrict the type of review that the Board conducts under 35.

MS. SPOEL:  So I am just going to ask one follow-up thing.  You also made a statement that you thought in this case, unlike the ramp rate decision where the Board was quite deferential to the IESO's process, you said here that the OEB should not be deferential at all to the IESO's process.

If we are not going to be deferential at all to the IESO's process, why would we even consider it and not just say we are starting from scratch, this is a hearing de novo, we're starting from scratch, what happened at the IESO review is basically not relevant and we don't have to spend time -- I am thinking about efficiency as well here.  We don't have to spend time going through that because we are not going to be deferential.

How do you square those two potentially conflicting statements that you have made?

MR. VEGH:  What I meant to say was an issue could be how deferential this Board should be to the IESO's determination.  As a practical matter that is what did come up in the ramp rate review.  The Board was deferential because it said the IESO considered all of the options and made its determination.

Then what I said is my submission would be that the review is not deserving of much deference, given how it played out.  So that is my position, not the issue --


MS. SPOEL:  It should be an issue, but your submission in the end is going to be that we shouldn't be deferring?

MR. VEGH:  That's right.

MS. SPOEL:  But it should still be on the issues list as to whether we should or not.

MR. VEGH:  That's right.  That's right, because --


MS. SPOEL:  Thanks for the clarification.  That's fine.  I just wanted to understand where you stand.

MR. VEGH:  If you could evaluate and say that was a good process and made the right decision, then you should be able to evaluate whether that was bad or made a poor decision, or that we're not going to give much weight to that decision.  You can say they considered all of the factors, and that was taken into account, but it can't be just like a one-way street, that it only works if you are going to defer to the IESO board's decision.

MS. SPOEL:  Thank you.

MR. VEGH:  Thank you.

DR. ELSAYED:  Thank you.  Ms. Frank.

MS. FRANK:  I only have one area to question.

You repeatedly talked about it be important that the Panel here keeps an open mind, that they start over, a fresh examination.  And all of those kind of descriptors lead me to think it would be a hardship to actually go through what the IESO did and keep that open mind to have that start of a fresh approach if you are now reviewing what was done in the past.

When you review what was done in the past you tend to fall into, well, did that make sense?  I looked at one process.  Was that process valid or was it not, rather than the fresh start to start over.

So if we have a fresh start and start over you obviously need to say, did a review happen, yes, no, tick the box, what you're saying.  But if you go further, does it mean that the task of the Board to keep an open mind has actually been far more difficult because you have something that doesn't leave you with an open mind?  So again, I just want your thoughts on how difficult is a task to start over, keep a fresh approach, when you are looking at all of this.  There was significant process.  So should we look at that significant process?  Or just start with a clean page on the issues that you have proposed?

MR. VEGH:  I guess there are two elements to that response.  The first is with respect to the substantive proposal that's being put forward by Resolute, which is, here's what the rule ought to be, and to understand Resolute's position on what the rule ought to be you have to understand what the rule is.  So you are taken back not so much into process but into history, like, to reconstruct, as the courts have said, to reconstruct what the initial purpose of the rule was.

And Resolute's position is that -- in fact, Resolute's proposed rule is to kind of, in its submission, to restore the original intention of the rules, and that does take you back to the history in a sense and, again, looking at the materials that led to the development of the rule, the OEB did not -- in the ramp rate decision, and that is what the court says you do when you have to interpret a rule.

The second component I think goes to the IESO review itself, and I think you are asking questions about that and what's the Board's approach.

Yes, the Board is to have an open mind, and the Board, you know, the Board has an open mind when it considers every case that comes before it.  I don't think this one is -- creates particular challenges with respect to having an open mind and a fresh view of it.

But as I said, the reality is in the ramp rate decision and the fact that -- so in the ramp rate decision the Board -- the OEB Board did look at how the IESO rationalized the review and the purpose for the review, et cetera, that -- considerations taken into account by the IESO board, and it was still able to keep an open mind on how -- on the decision it ought to make on the appeal -- or on the review.

So I don't think that -- unless I am missing something, I don't think that raises particular challenges in this case.  Resolute will have a position on, you know, what is the relevance and what to make of the IESO board review -- or the IESO review process that culminated in a Board decision, and the IESO will have a different position on what to make of it, and the Board -- and perhaps other parties will have different views and the Boards will hear these different points of view, all of them with an open mind, and then make a, you know, ultimately make its determination on, well, what was the relevance of that, what do we take from that, and how does that help us decide what is the ultimate disposition in this case.

I mean, clearly the record in front of the IESO review process would be relevant to the Board to, you know, just to understand what the positions were of the parties in that review process.

So the record is clearly relevant, and in terms of the determination, the -- they're basically just debates on what the record tells you.  People -- as you know, you have a record.  People may characterize things differently about the record.  They would have different points of emphasis.  And to me it is not an unusual type of challenge for the OEB that there will be different characterizations, and -- unless I am missing something.

MS. FRANK:  You are not expecting that there be any finding associated with the review process?  There is nothing that you would expect this Board to observe about the IESO's process?  It is just to allow us to deal with the other issues that you have on the issues list you think would be helpful.  But you are not expecting us to say the IESO had a good process, or a poor process, or this aspect of their process failed.

That is not what your thinking is an issue from Resolute's perspective, are you?  We are not commenting on their process, are we?

MR. VEGH:  Well, we're certainly not asking you to make any remedies or specific, you know, directions on that.  But it is not unusual, again, for this Board -- you know, even in a rates case when there is a broad review of a customer consultation, the Board could consider, well, here's how you ought to approve it for next time, things of that sort.

So it could be possible for the Board to have commentary on the IESO review.  This is the first time there's been one of these cases.  And the Board could say, well, this is what we would expect in a record, what we would expect the IESO to do in a future case.  I am not proposing any specific remedy in this case, but I don't think it is out of bounds.

The Board provides direction, sometimes explicitly, sometimes more subtly in all of its proceedings.  And it does have a supervisory role over the IESO in the -- in market rules.

So I wouldn't preclude how the Board would want to exercise that power.  I think the remedies we're requesting are not remedies against the IESO with respect to how it conducted its review.  The record of the review is relevant for the determinations that we are asking for.  And just what is that, you know, what are the points of relevance it that review, again I think parties might have different positions on.

DR. ELSAYED:  Just to follow up on that, I thought your suggestion earlier about an alternate wording for that issue was to ask about the relevance of the IESO review under section 35.

But am I hearing now that -- I am just trying to make a distinction between relevance to this case, this application, as opposed to the merits or the commenting on the quality or the outcome of the review.  It is whether it is relevant or not.  Is that not your -- was that not your intent in proposing the wording for this?

MR. VEGH:  Yes, it is relevant to the Board's decision in this case.

DR. ELSAYED:  Okay.  The only other question I have is -- you went on at length in explaining why your issue number one should remain on the list.  But in speaking about issue 2, you were fairly brief.  I am not sure whether I understood clearly why your issue number 2 is not or could not be included in your issue 5.

MR. VEGH:  Well, again, I think it's kind of logically distinct in the sense we say what was the impact of this rule on Resolute, and that is a factual question.

And then issue 5 is, is that impact inconsistent with the objectives of the Electricity Act?  Is it discriminatory.

So I think the two are distinct.  I appreciate how you could say it is all bundled in, but even in the ramp rate appeal, the Board did spend considerable time looking at what the impact was of the rule before determining what was the -- whether that rule was consistent with the objectives and discriminatory.

DR. ELSAYED:  Okay.  These are all of my questions.  I think, Ms. Djurdjevic, you go next.
Submissions by Ms. Djurdjevic:


MS. DJURDJEVIC:  Thank you, Dr. Elsayed, and Panel.

OEB Staff is going to just summarize and reiterate some of what was in our written submissions, and specifically on the points that the Panel indicated it wished to be addressed, and also to touch on some of the points that Mr. Vegh made in his submissions, which we only heard this morning.

So first of all, with respect to the number of references, so my submission will be referring to Staff's drafts issue list, issues 1 to 3, as we indicated in our written submissions.  These are the core determinations to be made under an application under section 35, and that is whether the rules are inconsistent with the purposes of the act, or unjustly discriminate against the applicant.

Now, we've heard in the iterations from the IESO and from Resolute the addition of the words "as applied".  And in Staff's submission, we did not believe that was a necessary addition.  We believe that the OEB's consideration of the rules must include not just the rules as written, but also how they are applied, and particularly how they are applied to the -- in the context of this application.

So in our view, the way we had articulated issues 1 and 2, they are sufficient to encompass consideration of the rule as applied.

The second point is with respect to the proposed issue 2 from Resolute's draft list, with respect to the fact and impact.  Again, we did not believe that needs to be itemized as a separate issue and although it is relevant to considering whether the rules are -- whether the impact and the effect of the rules is unjustly discriminatory or inconsistent with the act.

Again, in our view, that issue was captured by issues 1 and 2.

With respect to issue 1, purpose and context, we submitted that they are relevant considerations, but this is also subsumed by issues 1 and 2.

The purpose and context of the provisions can be informative to the OEB in making a determination as to whether the provision fails the test set out in section 35(6).

So in other words, looking at purpose and context is bound up within what the Panel needs to find as part of the statutory test of section 35(6).

We also wanted to point out a submission, an IESO submission that we didn't have a chance to respond to in our submission, because they were filed the same day.  And what it says is that any dispute as to the IESO's historical interpretation of or practices under the market rules are to be addressed in the dispute resolution process.

Now, that is the arbitration process under chapter 3, section 2 of the market rules.

Now, OEB Staff doesn't have a position as to whether that arbitration process is the proper and only venue where the historical interpretation or practices should be addressed, you know, whether that is in this case or any future cases.

However, we don't believe that consideration of the historical context of the rule and how it has been applied should be excluded from consideration by the OEB in this proceeding.

Again, like I said, we don't think it is a separate issue.  We think it is part and parcel of what the Panel needs to look at in order to determine the question under section 35(6).

Now, the proposed issue 3, which was Staff's issue 4, well, we took the view that the question is relevant, largely because the IESO and the applicant appear to have very different views on the matter, and we felt this was something that needed to be addressed and clarified, and sooner preferably than later.

In our submission, we noted that the IESO review of section 35(4) is unique in section 35.  So there is no comparable provision in section 33, which deals with the OEB's review of a market rule amendment.

So as Mr. Vegh pointed out, we haven't had that issue before the Board before this proceeding.

However, Staff's view is that the IESO review that has to be done under section 35(4) is a condition precedent to an application before the OEB.  So part of the OEB's enquiry is, yes, a check box approach to ascertain the condition has been fulfilled before this application can be made, and there doesn't seem to be any dispute that the condition has been met.  So we can now proceed to consider whether the rules meet the statutory test.

Staff does not agree with Resolute's position that the OEB's role in an application under section 35 includes a review of the IESO's market review process, at least not in the sense of calling for an enquiry as to whether the IESO review was sufficient or fair, or whether the IESO reached the correct conclusion.

However, though, we do believe that the factual context in the documentary record of the review process can be informative to the OEB in making a determination as to whether the provisions failed the test set out in section 35.

And our thinking on this was largely a practical matter, in that if there is existing documentary evidence that would provide information and context to the Panel in deciding the issues on 35(6), this would be helpful and would reduce regulatory burden of parties having to reproduce or recreate evidence for the purposes of this proceeding.

Now, initially there is an IESO submission -- first, initially I understood that there was no challenge, the quote -- I am quoting from the submission -- that the IESO does not challenge the relevance to this application of the documentary record that was before the IESO in conducting its review of Resolute's proposed market rule amendment.

So my initial understanding was that the IESO and OEB were of like mind on this issue, but I had a brief -- very brief discussion with Mr. Mark this morning, and I am wondering if there may -- and obviously he will have an opportunity to make his submissions, but my understanding was that now the position may be slightly different, and that the IESO's view is that the evidentiary record of that review process is only relevant to ascertaining whether the IESO review took place.

So, again, this is --


MR. MARK:  That's not my -- sorry.  I think there is a misunderstanding.  Her original understanding was correct.  The IESO, from the outset of this case, has conceded that it will put before the Board the same record that it would have if this was a 33 case, because the documents and materials in that record which may reflect on the issues you have to decide, discrimination, consistency, and purpose, you may find relevant and may assist the Board and the parties in making the determination.

That has been our position from the outset, as you will hear in my submission.  We say the process is not relevant.  But that record and all of the information the parties generated to address the issues you have to decide will be before the Board, and the Board can make its determination about how useful that is to you.

DR. ELSAYED:  Why don't we continue with the Staff's submission, and we will let Mr. Mark do his submission later on.

MS. DJURDJEVIC:  Thank you.  And I do appreciate that clarification, because the wording of the issue that was in a handwritten note this morning seemed like the approach was just to, you know, just acknowledge that the review took place and not open the book of that review.

Again, not in a sense of the OEB conducting a review but just looking at the content, the documentary record of the IESO review, and what I am -- as I am understanding, there is no disagreement that that will be part of the documentary record in this proceeding, and then the Panel will be able to look at that information and determine, you know, whether certain parts of that -- or parts of that information is relevant and -- to the scope in this proceeding.

So that was Staff's main concern, was that, again, just to make sure that this Panel has the information and the documentary records to the greatest extent possible to assist it in making its determination under the statutory test.

So one more point, and this was raised by Mr. Vegh this morning about rewording the question to read:  What is the relevance of the IESO review under section 35(4) of the act?  Sort of leaving it open to each party to argue their position.

And at this point Staff is not supportive of this open-ended approach, where I guess our concern is that the scope of the proceeding could become not just determining the statutory test under 35(6) but looking at a much larger question of the OEB's mandate and, you know, whether there is -- whether this process is a second-stage review of the IESO review.

And our concern is, you know, while a practical one in terms of the scope of the proceeding, but also, you know, it is not clear where that would lead.  As Ms. Frank asked and Mr. Vegh acknowledged, there isn't any clear remedy that the OEB could make, if it found that the IESO review was deficient in some way.  Sort of a, you know, moot point, because there is no statutory authority for that, and there is no remedy that the OEB can provide.

The only remedy is to, you know, if there is a determination that the rules are unjust and discriminatory or inconsistent with the act is to revoke them and direct the IESO how to amend them.

So, you know, just in the interests of efficiency and conducting this proceeding, Staff believes that this issue should be determined by the Panel at the end of this hearing, maybe not necessarily at the end of this day, but sooner than later to specify what the issue is and -- rather than leaving it as an open-ended question.

So just to sum up, as we note in our written submission, this is the first application of its kind to come before the OEB, and in our view, the mandate -- the OEB's mandate under section 35 is different and broader than its mandate under section 33 of the act.

The broader remedial powers that the Board -- OEB has to amend the market rules, if the impugned rules fail the test, suggest to Staff a need for potentially broader enquiry than would be the case in an application under section 33.

And as I have stated, so to us that means the OEB should have the information and an evidentiary record that enables it to make determinations required under section 35 in as well-informed a way as possible, and as I have discussed, part of that involves the ability for this Panel to look at the information from the IESO review and determine its relevance, and to, you know, consider context and the history of the rule, again, as part of the test under section 35(6).

Those are my submissions, and I am open to take questions from the Panel.  Thank you.

DR. ELSAYED:  No questions from the Panel.  So we will take our morning break now and we will resume at 11:20.  Thank you.
--- Recess taken at 11:00 a.m.
--- On resuming at 11:20 a.m.

DR. ELSAYED: Please be seated.  Mr. Mark?

MR. MARK:  Yes, good morning.  Thank you very much.

Just before I get underway, I was remiss earlier this morning when we were taking appearances not to note that Mr. James Hunter and Mr. Andrew Pi from the IESO were with us this morning as well.  I would like the record to reflect that.
Submissions by Mr. Mark:


In substance, Panel, there is one matter to be determined in this application, and that is whether the Demand Response Qualification Rules should be amended in such a way as to permit the applicant's metering configuration to qualify for participation in the demand response market.

This, however, is not a proposition at large. section 35 of the act is explicit and prescriptive, in the sense that it both defines and limits the mandate of this Board regarding the issues to be addressed by the Board in order to answer that question.

The applicant is only entitled to the amendment sought if this Board finds one of two things, either the rule
is -- that the rule, as propounded and applied by the IESO, is inconsistent with the purposes of the act, or secondly, whether it unjustly discriminates against the applicant.

But the precedent is clear, and I don't understand it to be argued otherwise, that unjustly discriminatory has been held by this Board to mean in economic terms.

So that is the mandate that this Board has, and there is no scope for argument that outside of these two principles, that on some basis of fairness or otherwise, unless it amounts to discrimination or inconsistency with purpose, that the configuration of the applicants should be permitted to be included by the IESO in the demand response program.

What is also clear from section 35 is that this proceeding is not an appeal from, or review of the decision of the IESO Board not to accept the amendment that was proposed by Resolute in the application it made under the market rules for an amendment to the IESO.  And in this respect, the IESO is ad idem with the Board's submission that this is not a review, and that is apparent from the wording of section 35 itself.

Section 35 doesn't say that what this Board is doing is a review of the IESO's decision.  The wording is clear.  It is a consideration of whether the provision of the rules in issue violate those two principles.

Just at the outset, let me hand up -- I have a brief of materials which reflects some of the references in our written submission.  Can we mark that as an exhibit?

MR. VEGH:  Sorry, we haven't received any of these.  The practice here is to provide them in advance.

MR. MARK:  So there are no authorities in here, Mr. Vegh.  This is just the materials that is already before the Board.  It is a compendium, if you will.  I've got no new submissions or authorities in here.  It is a compendium of materials that is already in the Board's record.

DR. ELSAYED:  Can we give that a number, please?

MS. DJURDJEVIC:  This will be Exhibit KI-3.
EXHIBIT NO. KI-3:  IESO COMPENDIUM OF MATERIALS


MR. MARK:  So at tab 3 -- and I know all members of the Panel are familiar with it.  But in the context of today's proceeding, it is worthwhile to remind ourselves, in my respectful submission, of what the mandate is.

If you look at the last page of the excerpts that are from the act that are included at tab 3, you will see under subsection 6 of 35:
"If on completion of review under this section, the Board finds that the provision is inconsistent with the purposes of this act or unjustly discriminates against or in favour of a market participant or class of market participants ...," et cetera.

So while having availed themselves of the right they have under the market rules to request an amendment from the IESO itself is a precondition to the application, it is not -- this proceeding is not a review of that decision.

The purpose of that provision is clear and as Ms. Spoel pointed out to my friend, there may at the end of the day be no need to engage this Board at all.  They have a right to go to the IESO and say would you consider amending the rules in this fashion.

It is not, as Mr. Vegh has suggested, one step in a process which is a continuum of some type of process under the aegis of this Board that gets us here.  It is not that at all. It is a separate process which they must avail themselves of as a precondition.

But the mandate of this Board is not to review or appeal that decision, but rather to consider the provision itself.

To the extent Mr. Vegh's submissions are premised, as they appear to have been, to some extent on some notion that the IESO either considers that this is a review of its decision, the Board's technical panel or Board's decision with respect to their application, that is wrong.

And to the extent his submissions are dependent upon an expectation that the IESO will be asserting that the Board's decision with respect to Resolute's application before it is entitled to deference, that is not the case, because this is not a review of that decision, and we do not ask the Board to defer to it.

Now, that is not to say that the Board may not consider that whether the IESO's positions and the reasons it advances in this proceeding are entitled to deference.  You may, for example, be of the view that, well, there are conflicting considerations with respect to this or that aspect of the rule in question, and the IESO's evidence and position here is that its position is based upon a weighing and balancing.  And this Board may say but we're not inclined to second-guess the IESO's judgment on that.

But that is a different question entirely from deference to the Board's decision, and we say that decision by the IESO internally is entitled to no deference and we will not assert that it is entitled to any deference.

And in this respect, you know, section 35 is in parallel to section 33, and you can take -- you can take as precedential in this respect that not only is this not an appeal of the OEB's decision, but the fairness of that process is not in issue either.

Staying at this tab, you will see that the operative provision of section 33 is section 33(9), which appears at the second page of tab 3, and you will recognize these words from the ones I just read a moment ago:  If on completion of its review the Board finds that the amendment is inconsistent with the purposes of this act or unjustly discriminates, et cetera.

So the mandate of the Board is identical, and you simply substitute "provision" for "amendment."  In the ramp rate case the Board was clear in making its finding that its mandate is to review the amendment against those two standards, and it is not to engage in a review of the fairness of the process that the IESO engaged in in coming up with and propounding the amendment it did.

And I suggest it follows logically that in a proceeding under section 33 where the rule is actually being developed and proposed -- has been developed and is being proposed by the IESO, the adequacy of that process is not properly an issue before the Board, then it follows, I think, ipso facto, that when what is before the Board is a provision being proposed by the applicant that the process the IESO adopted to consider that proposed amendment must also be beyond the purview of this Board in the discharge of its mandate under the statute.

So the other thing this hearing is not, as I said at the outset, is an enquiry as to whether it is fair for some other reasons, other than set out in the act, as to whether Resolute should be permitted to participate and whether it has historically been treated by the IESO, as they would suggest, unfairly or otherwise.

The background to this, as you know from the application, is that prior to the current demand response market regime there were certain market participants who had contractual arrangements with the OPA under which they were entitled to participate in a forum of demand response and to get some demand response savings.

And we don't say that is irrelevant.  The fact that that was in place, and the fact that there were certain types of market participants with certain types of configurations had an opportunity to participate in some programs is relevant.

But whether the IESO made representations about whether they would be permitted to participate under the new rules and they relied on those, whether the IESO was bound by its conduct or somebody's interpretation of the rule to permit them to participate when this new regime came into place is irrelevant.  That's the subject of the arbitral claim that they have brought.

And the issue in this proceeding is, quite frankly and simply, should they be permitted to participate?  And whether the IESO at the outset of this proceeding proceeded to deal with my friend's client under a misapprehension as to the proper legal interpretation of the rule is irrelevant to what you have to do here and, as I said before, is subject to an existing arbitration claim.

So let me turn now to the issues list itself and the issues we have, but just by way of introduction to that, I want to respond, briefly, to Mr. Vegh's submissions on the purpose of the issues list and why it is important for you to address that issue today.

From a practical point of view -- and I endorse what Board Staff counsel had to say in this regard -- we've got to look at the issues list from a practical point of view, because that is why we do this, to assist the Panel and to assist the parties in scoping the proceeding, largely for the purpose of streamlining it and making sure that the evidence addresses what is really going to be factually in issue before the Panel.

The rate cases in the transmission line cases are instructive but, with respect to my friend, for the opposite proposition than advanced by Mr. Vegh.

The purpose of the issues list, as everyone on this Panel knows, in that case, is not to be an attempt to disaggregate and list out all legally relevant factors which the Board may have regard to in its consideration of the ultimate question of whether the rate is fair or the transmission line should be put here.

It is the opposite.  It is to define factually what really is and isn't in issues between the parties.  In rate cases we do an issues list because the parties get together and they say, look, we're not concerned with this asset, with this variance account, with this charge, with this customer class.  What really is the focus of this hearing, this year, is A, B, C, and D, and we do an issues list so the issues can be focused on those issues.  We do not do an issues list as an exercise in trying to brainstorm as to what are all the possible relevant factors that the Board may want to consider along the way to its ultimate determination.

The same thing in a transmission case:  Which environmental assessments are really in issue here?  All right?  What are really the contentious points between the parties?  We set up an issues list so the parties can direct their evidence at that.

The exercise that Mr. Vegh took you through of going through the merits decision in the ramp rate case and saying, look, the Board in exercising its authority and its ultimate decision in the ramp rate case considered factors A, B, C, D, E, and F is not of assistance in determining what you should do about the issues list in this case.

It is not an -- the issues list is not an exercise of imagining ahead about all of the factors you could consider relevant to the exercise of your discretion in putting them in an issues list.  The exercise is one about narrowing the issues, rather than expanding the issues.

And so at the end of the day, Mr. Vegh has really given us -- in my submission -- no reason whatsoever why you should be breaking out issues 1 and 2 from 3 and 4.  To state the proposition, the axiomatic proposition, as Mr. Vegh does, that 1 and 2 are encompassed within 3 and 4 and, therefore, can and should be broken out separately is a non sequitur.  What purpose is served by that?

There could perhaps be a purpose served by that if it was intended to somehow focus the evidence, but he doesn't suggest that it is, and it isn't, if he's just breaking out what are some of the legally relevant factors within 3 or 4, and there is no point in doing that.

I don't understand what is the practical significance of what he intends to do with that.  I do understand that there is a potential mischief associated with that, because if you break those two out as separate issues from 3 and 4, it creates the suggestion in the room for argument, which is ultimately what, with respect to my friend, I think Mr. Vegh wants to do in this case, is to argue that because they are broken out from 3 and 4 separately they must be intended to address issues which are really somewhat different or not necessarily encompassed within 3 and 4.  And I think that is -- poses some potential for mischief and danger.

So in the circumstances, we support the Board's Staff position that 1 and 2 are adequately dealt with under Board Staff's proposed wording for 3 and 4, and we are ad idem -- sorry, four and five.  My apologies, 4 and 5 -- and we are ad idem with Staff's position on that issue.

And I am content.  I should have said this at the outset.  With respect to the particular wordings of 3 and 4 and with respect to issue 6, the remedy issue, to make your life easier, we're content to live with the Board Staff's suggested wording on that, to narrow the picking and choosing you have to do.

So we're content with having one and two removed and accepting the Board's wordings on four and five.

And with respect to the remedy issue, issue 6, we are content with Board Staff's proposal.  We think they are correct to want that issue to more faithfully track the wording of the statute, which leaves us with the one point which is proposed, issue 3.

And on this issue, I will explain in detail because my opening submission may seem to you to be a bit odd.  We are ad idem with Staff on their view about the relevance of the record below and the need for the Board to address that issue at the front end of this hearing.

Board Staff has proposed a certain wording for issue 3.  It is our position that -- we support in general the Board Staff's position on this, but we are proposing a slightly different wording for that, which I am going to hand up to you and then I will explain why we propose a slightly different wording.

[Document distributed]

MR. MARK:  I apologize for it being handwritten.  We tried to -- this comes out of my discussion with Board Staff counsel this morning, and we have it handwritten.  I hope it is legible.

Ms. Ouanounou and I have a constant debate as to whose handwriting is worse.  She insists it is mine, so this is her handwriting.  So if you can't read it, you should look over here.

But you will see it is substantially the same as the Board Staff's wording, except when Board Staff says is the record, or is the section 30 is the review of the DR qualification rules under section 35(4) of the act relevant.

We substitute for that the following, we say is the information which was before the IESO in its review of the DR qualification rules under section 35(4) of the act regarding issues 1 and 2 relevant to the issue of the exercise of the Board's mandate.

Let me explain that and why we propose that.  Board Staff makes the same submission we do regarding the review of the proposed amendment under section 35(4), as I previously indicated, that it is not an appeal and not a review of the IESO decision, and that therefore neither the review process nor the adequacy of that process, nor the correctness of the Board's decision in the legal sense as to whether it should be reviewed or not, is not in issue.

This Board is clearly not performing any judicial review function, or a function of oversight of the process under 35(4), and we say that the process itself is of no relevance.

We do accept and we understand that it would be of assistance to the Board and the parties for the IESO to put before this Board a record of the same nature that it would be obligated to put before you under a review of a market rule amendment under section 33 because, as Board Staff indicates, to the extent there is a record of information there regarding the rule and its operation and its impacts, all of the things that may be factually relevant to your determination here, it is obviously of assistance -- potentially of assistance to the Panel and the parties to have that before you.

So we are content, as we have said we proposed to undertake from the outset of this case to do that, and we would say that once we do that, there is no need for Board Staff's proposed rule 3, because you have that record and we're content that the Board use that record to assist it in the discharge of its review of issues 3 and 4.

If it is considered necessary to have a specific issue dealing with that, we believe the wording we have proposed more appropriately and effectively addresses the relevance of that record.

The relevance of that record, as our wording indicates, is to the extent it is relevant to issues 1 and 2, whether the proposed -- whether the rule, the existing provision of the rules is inconsistent with the purpose of the act or is discriminatory.

To the extent the record would bear upon other issues, such as the adequacy of the process that was involved in considering those materials, in our submission, that should not be in the scope of what this Panel can do with that information, and that should be made clear in this issue.

For example, as you will have appreciated from reading the Notice of Application, there is a boatload of material before the technical panel and before the IESO Board where Mr. Vegh lodges a series of complaints about how his view that IESO staff have conducted themselves in the course of the review of the proposed amendment and whether they have, for example, fairly portrayed alternatives to the technical committee.

We do not propose that any of that would be in this record.  The record you would get would be the substantive materials that would assist you in making your determination in this case, and we think we need that direction at the outset of this case and that is why we propose the wording we do.

DR. ELSAYED:  Just a couple of quick questions, Mr. Mark.

Well, first of all, should this be given an exhibit number, I guess?  I haven't seen an exhibit number for a handwritten document.

MS. DJURDJEVIC:  Oh, the handwritten description of issue 3, that will be Exhibit KI-4.
EXHIBIT NO. KI-4:  HANDWRITTEN DESCRIPTION OF ISSUE 3


MR. MARK:  Thank you.

DR. ELSAYED:  The other quick question is, the added part, I guess, to the draft says regarding issues 1 and 2.

MR. MARK:  To be clear, that was in my original draft.  And Ms. Ouanounou neglected to copy it when she hand-wrote the note.  This is not an afterthought.  It was the fact that after Board Staff had kindly copied it for us, we appreciated that it had been inadvertently omitted.  It is not an afterthought.

DR. ELSAYED:   I realize that.  I am raising the question because you are proposing that issues 1 and 2, if I understood you correctly, I guess, are not needed because they are -- I am just --


MR. MARK:  I think when the issues list is revised, what are presently issues 4 and 5 would likely become 1 and 2.

DR. ELSAYED:  Okay.

MR. MARK:  That was my expectation, but you may have appreciated by now that these logistical issues are not my strong suit.

[Laughter]

DR. ELSAYED:  Okay.  Sorry for the interruption.

MR. MARK:  So just to get near the end on this point, I am going to go back again to a factual example that I alluded to earlier in my submissions as to why we should focus the record production and the relevance of the proceedings before the IESO.

Take again the submission that Mr. Vegh made a couple of times earlier today about whether the IESO has considered all of the alternatives to the market rule that it now proposes or has proposed and continues to maintain to propose is appropriate.

In my respectful submission, the issue before you is whether in this proceeding and on the basis of the record before you it appears that the IESO is considering all of the alternatives, whether those -- and how that impacts on your assessment of the rules.

The issue of whether, in the course of reviewing their proposal which was before the IESO Board, Board Staff, for example, properly portrayed to the technical committee the nature and effect of those alternatives is irrelevant.

The question before you is whether the alternatives now are being considered in the IESO's position before this Board when it seeks to demonstrate that the rules are consistent with the purpose of the act and with -- and are not discriminatory.

MS. SPOEL:  Can I make sure I understand what you're saying.  So what you're saying is that the -- what the IESO did in their review with the various pieces of information -- I am trying to put it as neutral as I can -- with the various pieces of information that it had before it or what parties offered to it or whatever is not relevant.

The information might be useful for us --


MR. MARK:  Right.  Correct.

MS. SPOEL:  -- here and for the parties here to determine whether or not the rule should be amended.

MR. MARK:  Right.

MS. SPOEL:  But not -- but what the IESO did with it is not relevant?

MR. MARK:  Correct.

MS. SPOEL:  I mean, to sort of make it -- I'm trying to --


MR. MARK:  I'm not suggesting there isn't some grey area in there, but listen, it is clear what rabbit hole -- with respect, it is clear what rabbit hole Mr. Vegh wants to take us down.

Mr. Vegh wants to take us down -- you just have to look at the notice of application?, which I will in a few moments.  Wants to take us down the rabbit hole that Board Staff was not fair in how they permitted Resolute to present its position to the technical panel.  It was not fair in how it compiled the materials describing the alternatives when the submission went to the IESO board of directors, and that is not a rabbit hole to go down.

MS. SPOEL:  What you're saying is it is not whether or not Board Staff was fair --


MR. MARK:  Right.

MS. SPOEL:  -- it is whether or not the rule is fair.

MR. MARK:  Correct.

MS. SPOEL:  In effect.

MR. MARK:  In effect.

MS. SPOEL:  Just sort of discriminatory, discriminatory being another word for fair.

MR. MARK:  Right.  And to the extent there is a factual record that bears on those questions, which was compiled in the course of the proceedings before the Board, we're content to give it to you.

I understand why the statute is different under 33 and says we have to and doesn't say we don't have to under 35, because under 33 it is actually the IESO which is proposing the amendment.

But notwithstanding that, we are content to have that before you.  To the extent there is factual material in there, and which can alleviate the parties of the burden of generating some of that again, let's have at it, but understand what it is really relevant to.

And before I move to my concluding submission, I just want to address one more issue that Mr. Vegh dealt with in his submissions, and that is the issue which continues to plague us a bit and which I referenced earlier in my submissions about when this rule was introduced, because we had -- there was a prior regime where there was a series of contracts that some market participants had with the former OPA where they got some benefit from demand response, then when the IESO took over administration of this, of -- I won't say program, there wasn't really a program, but turned itself to the demand market, demand response market, it introduced a transition regime to bridge between the old system while it developed the old contractual system with the OPA while it developed a new proposal, and they -- the existing participants continued to participate in that, and then the new rule was brought in and Mr. Vegh's client asserts that properly interpreted they should, from Day 1, have been permitted to participate under the rule.

In our position, that is really besides the point, and the question of what the proper interpretation of the rule is really not the issue here.

The issue is they have now brought forward an amendment to make it explicit that they should be permitted to participate, and that is the issue before you.  And that is the issue of the day:  Should they be permitted to participate in this demand response market program or not?

To the extent my friend was right or the IESO was right when this program dawned on Day 1 as properly interpreted they should have or should not have been permitted to participate is the subject matter of the arbitration claim that we have underway and is not one of the enquiries that this Panel should be concerned about.

Mr. Vegh tries to shoehorn that issue into this proceeding in a bit of a roundabout way by saying that you are fundamentally concerned with the proper interpretation of the market rule as you would be a statute, and, therefore, because statutes are interpreted, having regard to their purpose, you have to look at the proper interpretation of the rule.

And with respect, he is wrong for a couple of reasons.  Number one, a market rule is not a statute.  It is simply not.  Under market rule -- and I don't have a copy here, because I am just responding to the submission that Mr. Vegh made this morning.  Chapter 1 of the market rules, 4.3.  4.3.1 says:

"The market rules have the effect of a contract between each market participant and the IESO by virtue of the execution by the IESO in each market participant of the market participation agreement."

So the rules, as you know, the purpose of the rules and the way the regime works are the provisions -- the deemed provisions of the contract between the IESO and market participants.  And that is why the issue of their interpretation, meaning, and legal effect is properly the subject matter of the arbitration proceeding, which is really in essence akin to a claim on a contract which is presently underway.

But more fundamentally, of course, Mr. Vegh's submission with respect focuses on the wrong thing to be interpreting.  The statutory provision, which is to be interpreted by you in this case, is the Electricity Act, remembering that section 35 says your role is to determine whether the market -- the provision of the market rule at issue is inconsistent with the purposes of the Electricity Act.

The purposes which are relevant are the Electricity Act.  The effect which is relevant is the effect of the rule.  The purpose of the rule may be factually relevant, in terms of what is the rule intended to accomplish, but this notion that we should go down a legal interpretive exercise with respect to the rule when it was originally brought in, with respect, misses the point.

The legally relevant purpose is the Electricity Act, and your role is to consider whether the effects of the rule are such as to be inconsistent with those purposes.

The need for clarity from this Board on these issues are critical.  I think you saw, Ms. Frank, in Mr. Vegh's response to your question about whether the Board has a scope to consider the adequacy of the process that was engaged in by the IESO in reviewing their application for an amendment, and Mr. Vegh was very careful, as I am sure you noted, in his response to say he is not seeking a remedy.  But he did clearly indicate that he considers the door open to have this Board consider the adequacy of that process for the purpose of commenting on it and giving guidance to others.

So with respect, it is clear that unless this Board is very direct and transparent about what it expects from the parties, in terms of what issues the evidence and submissions in this case will address, we are going to end up very far afield.

And in that regard, I want to ask you if you would, please, turn up the Notice of Application which we have before us, because that will be particularly instructive as to some of the rabbit holes that we may be looking at here.

So for example at -- if you have the Notice of Application, if I could ask you firstly to turn over to page 5 of 13; it is a 13-page document.  I am not going to take you to the exhibits, but if you look over at page 5, you will see there is a heading "Representations by the IESO on the transition from CDBR," which was the old regime, to the transition regime DRA.

And you will see that Resolute relies upon what it says is a whole course of conduct that they were led to understand that they would be -- representations were made to them about the transition program and whether the IESO should have known, or did know, or didn't know about what configuration they would be trying to qualify for.

You will see over at page 8, paragraph 34, very explicitly it says:
"Upon being advised that Resolute would bring this review, Staff responded that it controlled the market rule amendment process and that it will ensure that Resolute's attempts to amend the rule would not succeed."


Paragraph 38:
"One of the technical panel members who considered the proposed rule expressed concerns about the IESO's handling of the process."


Paragraph 39:
"There are a number of areas of specific concerns with the market review process."


Paragraph 40:
"First, IESO staff withheld any information about the proposed amendment from the technical panel for over a month."


And with respect, if this Panel was going to get into an enquiry about whether the IESO staff had something on its desk which it didn't give to the technical panel for a month, and why it didn't, and if it was motivated by some effort to punish or discriminate against Resolute, this hearing is going to go on for a very long time into a number of matters which will be of no assistance to you in discharging your statutory mandate.

45:
"In addition to diverting the proposed market amendment from the technical panel in a way that was inconsistent with the market rules ..."


So there you will see Mr. Vegh is now trying to argue that discrimination can mean discrimination in the process, and not just in the result of the rule in an economic Term, and, et cetera.

Paragraph 60:
"The IESO used its control over the amendment process, including its control over the information that goes to the technical panel and its control over the IESO Board meetings, in a way that harmed the position of Resolute as a market participant while benefiting staff's position.  Nothing can be more discriminatory."


So there you see the discriminatory argument that my friend wants to bring.

You will see there is precious little in this notice of application about why it is actually discriminatory in economic terms.  You will see about lots about why he says Board Staff treated them unfairly and wants to suggest that that is a basis of discrimination that you should be interested in.  Under the statute, it is not.

So, in my respectful submission, this is not an academic exercise.  This is an exercise, and I adopt and support my friend, Board Staff counsel's position, that has real life consequence for this case and I ask you to give the directions appropriate, which will ensure that this proceeding is appropriately focussed on the issues that this Board can and must consider in the discharge of its mandate.  Otherwise, the waste of resources by -- a significant waste of resources by this Board and the parties is in the offing, and considerable risk of having a process and a record which do the opposite of what any proper issues list is supposed to do.

If you have any questions, I would be happy to answer them.  But subject to that, those are my submissions.

DR. ELSAYED:  Thank you very much.  Ms. Spoel, any questions?

MS. SPOEL:  I just want to clarify that I heard you say that in terms of your handwritten issue number 3, in the IESO's view that issue does not need to be on the list at all.  But if it is on the list, this is how you would prefer it be worded?

MR. MARK:  Yes.

MS. SPOEL:  Okay.  I just wanted to make sure I understood that. Thank you.

MR. MARK:  And in that wording, I am content to have it on, right.  Yes, you are right.  That is my position.

MS. SPOEL:  Okay, thank you.

DR. ELSAYED:  Thank you.

MR. MARK:  But I would want some direction either way in your ruling about the scope of this proceeding.  I think you understand that.

MS. SPOEL:  Right.

DR. ELSAYED:  Ms. Frank?  No questions.  None from me.  So we will take our lunch break now.  Mr. Vegh, you are scheduled for a half an hour.  Is that your expectation?

MR. VEGH:  I think I will be less than half an hour.

DR. ELSAYED:  I think the other option of course is to do it now and then conclude.

MR. VEGH:  We can do it now, and you'll forgive me if I am a little disorganized in pulling notes together.

DR. ELSAYED:  Okay.  We will take a 10-minute break then as a compromise.

MR. VEGH:  Okay, thank you.

DR. ELSAYED:  Thank you.  See you at 12:30.
--- Recess taken at 12:20 p.m.
--- On resuming at 12:32 p.m.

DR. ELSAYED:  Please be seated.

Okay, Mr. Vegh.
Reply Submissions by Mr. Vegh:

MR. VEGH:  Thank you, sir.  So I have three points to make in reply.  The first is with respect to our, Resolute's, proposed issues 1 and 2 and the submissions that we have heard on those issues.

Resolute's position continues to be that these two issues should be broken out explicitly.  I understand, as I said in my chief, and having heard Staff, I understand their point is that they say, well, these are embedded in the subsequent issues, and I won't repeat my points about that, on how they're conceptually distinct.

What does concern me is more Mr. Mark's submissions on this, because I am not sure where the IESO is going on this, from what I have heard in his submissions.

When we talk about the purpose and context of the rule, the impact of the rule, the rule that we're talking about -- the rules that we're talking about is the rule that is being reviewed, these DR qualification rules.

And at one point I heard Mr. Mark say he agrees with Staff on this, that you don't need to break them out separately and you shouldn't break them out separately so that they're embedded within the other issues.

But then at other times he says, well -- and, you know, when Staff looked at these issues they agreed, purpose is important, effect is important.  You look at the representations.  That is all part of the interpretive process.  So Mr. Mark said he agreed.

But then he said these rules of interpretation that we have referred to with respect to purpose and effect and representations of the rule-maker should not apply to market rules, which is sort of odd, in that certainly the Board applied them to the market rules in the ramp rate case, and when you read the passages from the materials I provided you -- and it is not just statutory interpretation, it is the Board legislation.  Obviously the market rules are made pursuant to legislation.

There's the legislative power to make the market rules so that when you make the market rules they're acting under -- it is a subordinate legislation.  These are rules that are being made.

So I really think rules 1 and 2 should be broken out, because I am frankly at a loss as to what the IESO's position is, and we should have some clarity on this, and I have gone through the reasons why I think they should be broken out.  And I would just highlight concerns I have heard in reply on this point.

The second point I would like to address is, again, something that leaves me a bit confused from the IESO, which is with respect to the information that they're agreeable to produce.

Resolute has in its application requested a production order.  I didn't expect that today we'd be dealing with the production-order issues, but let me just make a couple of observations.

The first is that I believe what the IESO said it would produce is the material that is provided under section 33 application.  That is the section with respect to the amendments, of course.  And I haven't really fully considered whether those requirements are sufficient to deal with the section 35 when you are reviewing a market rule and not just the amendment to the market rule.

But I do think the section 33 production is a start, but I am not sure whether it's complete, so I want to reserve the right with respect to a production of those -- of materials, because I didn't really think it was an issue we would be addressing today.

But the section 33 materials, there were also the materials that the IESO seems to be critical of Resolute for relying upon, which is the representations of the IESO during the stakeholder engagement process with respect to the rule.

So my point is, yes, the section 33 materials should be provided as a minimum, but, you know, there may be -- there may be more that is required.

In terms of production of materials, the other issue that is relevant to that is with respect to the information in the -- or the record of the IESO's review, and that involves Resolute filing the application, participating in the process, all of the materials that were in front of the technical panel, all of the materials that were in front of the IESO board.

I understood Staff to say, well, all of those materials should be produced, and then the question is, what do you do with them.  And at some point I heard Mr. Mark agree with that approach.  Other times I didn't.

So I think the, again, the position here, I am responding in reply to something that came up more on
the -- not in the substantive submissions, but some loose talk about the materials.

So in terms of the production of materials, section 33 materials are inadequate, because we have a review here as well as the section 30 -- as well as the market rules, and I think all of the materials that were in the review before the technical panel, before the IESO board, those should also be in the record.

And again, Mr. Mark kind of says that.  In fact, his issue 3 refers to the information before the IESO in its review, which to me is the materials in front of the technical panel, but then suggests that not all of those materials should be considered, because some of them are critical of the technical -- are critical of the review itself.

So I would say that all of the materials in the IESO review process in front of the technical panel and in front of the board of directors are relevant and should be produced.

Finally, my third point is with respect to issue 3, and I am going to try this once again, because I did
hear -- so issue 3 as initially proposed was:  How should the Board take into account the review of the rule under section 35(4).  As I mentioned, to put this in a more neutral way, we're prepared to propose the issue being what is the relevance of the review under section 35(4).

And then I still heard Staff say, we want it more grounded.  So what I would propose is to kind of ground that and to ensure that it's not a slippery slope to something else, if that is the concern, could we frame it to say, what is the relevance of the review under section 35(4) with respect to the OEB's determinations in 35(6) -- yes, 35(6), so that grounds it, for the Board's determination, what is the relevance of the review with respect to the Board's determination under 35.6, and that is the determination, whether the rule is consistent with the objectives of the act or discriminatory.

So I think that puts a little more box around it, if there was concern about -- if the concern is that we don't want a free-standing review, kind of a judicial review of the IESO decision, and so, you know, we're not bringing in the IESO board members for cross-examination or anything.  We are just looking at the record and say, what's the relevance of this for the Board's determination under section 35.6, I think that is both a fulsome enough description of the issue.  It constrains it, so we're still talking about the relevance with respect to 35(6), and at the same time it doesn't -- I think it is a lot simpler than the language in the proposed issue 3, which I have to say is the IESO's proposed issue 3.  I think it is the longest issue I have ever -- description of an issue I have ever seen in an issues list.

It is also, again, like the Board Staff proposal, I think it is too restrictive, in the sense that it asks, is this a box-ticking exercise or is it something else.  I don't think you should pre-suppose the answers or even potential answers in stating the issue.

I think the issue should be, you know, what's the relevance of this in respect of the Board's determinations under 35.6.  So that puts it in the proper context and has the proper constraints around it.

I don't want the Panel to get -- I mean, I was responding to a question from Ms. Frank, would it be appropriate for the Panel to comment on something, to comment on the review.

I think I tend to view the Board having very, you know, broad authority, and I wouldn't say that there are jurisdictional constraints on what you can decide upon.  But I didn't want to suggest that the purpose of this issue is effectively kind of a judicial review of the IESO's review of the rule.

I am just saying the review happened as a matter of historical fact.  We have all of the information with respect to that review.  And then the question of what's the relevance of that to the Board's determination under section 35.6, that is the issue; that's an appropriate issue in this case.

So those are my submissions in reply, subject to any questions you may have.

DR. ELSAYED:  Thank you.  Any questions from the Panel?

MS. SPOEL:  Mr. Vegh, I wanted to make sure I understand your last point.  You said with respect to issue 3 -- I know there is a whole lot of wording and so on, but let's get down to the nuts and bolts of it.

You said it happened as a matter of fact.  The review did happen, it is a matter of historical fact and there was information used by the IESO as part of that review.

And I think that Mr. Mark conceded that that information -- everybody conceded that information is information that we can make use of.  It is factual information, and we can use that as part of our proceeding here.  So if there is a document that was before the IESO, we don't have to reproduce that document and go through all of that again.  We can just accept it or use it.

So what issue is left?  If we know it happened, and we know what the outcome of it was, and we have the information that was before the IESO, what other relevance could there be?

Like, when you ask us a question of what is the relevance, I think, well, that's a -- you could say none would be an answer.  It is relevant, but in what way is it relevant?  Like, to me, that is a very -- putting the word "what's the relevance" is a very open-ended question, and we may end up having to spend a lot of time arguing or thinking about how are we going to use it beyond the fact it happened and we also have all of the information.

Like, is what the IESO did with that information relevant?  Is that what you are saying, what you are going to want to argue?  Because I think the IESO and Board Staff are going to argue that it's not relevant and we are starting afresh.

That is what I understood their argument, their positions to be, that it is only relevant to the fact that it happened and that the information can be used.

So what would you be putting forward?  How would you suggest that relevance is going to be?  Like what's going to be the -- what decision point are we going to have to make?  I am trying to keep it like what am I going to have to decide here?

MR. VEGH:  Yes.  I think that is a fair question and I go back to the ramp rate decision.

MS. SPOEL:  Let's talk about this one, because ramp rate is under section 33 and we're now under 35.  So it's a review of -- we are not reviewing the IESO's process, right.  We are starting fresh.  This is not an appeal and it is not a review.  It is a fresh application.

You have brought an application, so it is a fresh application.  We don't have the same remedies and we don't have the same process as with a section 33, so let's -- or maybe you are going to argue we do have the same process, in which case I understand your answer.

But under section 35 with a different way of getting here, because it is your application or your client's application, what possible answers could we give to that issue?  Like, which way could that issue resolve itself?  It could be no, there is no relevance.  Or it could be what?

MR. VEGH:  So I think it is actually very much in parallel with the ramp rate review, in the sense of, as I have said before, the Board was evaluating a rule there.  It was just an amendment to the rule.  It wasn't a whole rule, right.

So the section 33, the Board was reviewing the amendment.

MS. SPOEL:  Rule or part of a rule, I don't think that makes a difference.

MR. VEGH:  Sorry, I didn't mean to cut you off.

MS. SPOEL:  I just want to know what could the outcomes of the proposed issue be, when it is phrased as what's the relevance?  Some?  None?

Let's say, okay, we're assuming you're not going to say none, or you won't have the issue on the list.  You want the issue on the list. What answers can we give to that issue?

MR. VEGH:  Right.  So as I said, how I would want to address it is like it was addressed in the ramp rate review, which is to say that the -- you have all of the materials.  There should be -- the Board should -- how to put this? I am just going to use the word deference again, that the Board should be looking at what it looked at in the ramp rate review.  Did the IESO make proper trade offs, did it review the issues, did it review the facts?

And the Board did go through that exercise in the ramp rate review, and that is the exercise I think the Board should go through here.

And I will tell you my submissions at the end of the day I guess would be that the review does not give any further weight to the grounds for upholding the rule.

MS. SPOEL:  So, Mr. Vegh, if this issue wasn't on the list at all, then wouldn't you say OEB, you know, you have the information that was before the IESO, but how the IESO dealt with that information is not relevant.  You don't have to give any deference to the IESO and you have to make those decisions yourselves because that's your function under section 35.

Because on the one hand, I hear you saying it's -- you want to argue about how relevant it is, but your argument is going to be that we shouldn't give any deference.

MR. VEGH:  Yes.  Basically, you shouldn't give it that much weight.  So that is an issue.

MS. SPOEL:  Why would it be relevant?

MR. VEGH:  Because and the Board has, in the other case, evaluated it and said that it was relevant to the Board's decision to not overturn the amendment.  It did make that determination in a positive way and I think it is also open to make that determination in a negative way, that we reviewed that decision and we don't think we should be giving it any weight.  We've reviewed that decision we don't think we should be giving it any weight.

And at least I want to be able to make that argument and to say that that is, that is an issue.

MS. SPOEL:  Okay, thank you, that helps.

DR. ELSAYED:  Thank you.  Ms. Frank?  None for me.

With that, I guess we would like to thank everybody for being here today, and we will try to issue a decision on the approved issues list in short order and hopefully indicate the next steps in this proceeding with that.

So with that, we are adjourned for today and again, thanks to everybody.
--- Whereupon the hearing adjourned at 12:51 p.m.
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