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Friday, January 31, 2020
--- On commencing at 9:31 a.m.
VISTA CREDIT CORP. - PANEL 1, resumed
Glen Leis, Previously Affirmed.


MS. ANDERSON:  Please be seated.

Good morning.  We are here today for day 2 of a hearing on two unsettled issues for an application by Enbridge Gas for the continuation of the On Bill Access Program, OEB file number EB-2018-0319, and we left off yesterday with Mr. Leis affirmed, and we were just about to start with Mr. Duffy on the cross-examination.  But before we start, did anyone have any preliminary matters?
Preliminary Matters:


We are going to be scheduling, just so you know in case anyone does leave, we are going to be scheduling written submissions, so we will issue a procedural order that would have an argument-in-chief due seven days from now, submissions due 14 days after that, two weeks after that, and reply due two weeks after that.  So I think that would be the 7th, the 21st, and the last date I will get Staff to verify, because February -- yeah, it's a leap year, so I wasn't sure, and we will get a PO issued to that, but just so you know, so it will be seven days for argument in-chief, two weeks for submissions, and two weeks for reply.

Okay, any other preliminary matters before we start with Mr. Duffy?  Thank you.

MR. DUFFY:  Good morning, thank you, Madam Chair and Panel.  We have a compendium for the cross-examination of Mr. Leis.  There should be a hard copy in front of each of the Panel Members and Board Staff has one and so does the witness.

MR. MILLAR:  We will mark that as K2.1. 
EXHIBIT NO. K2.1:  ENERCARE CROSS-EXAMINATION COMPENDIUM FOR VISTA CREDIT CORP. PANEL 1.

MR. LEIS:  I apologize.  I am just trying to find which one is which here.

MR. DUFFY:  Okay.

MR. LEIS:  Did you guys give me a copy of it?

MR. DUFFY:  It was one I gave to you yesterday evening when we finished.

MR. LEIS:  Oh, here we go.  This one here?

MR. DUFFY:  If it says our name on it, yes.

MR. LEIS:  Compendium for EnerCare's cross-examination of Glen Leis.  My apologies.  There's a lot of paper here.  
Cross-Examination by Mr. Duffy:

MR. DUFFY:  Okay.  Mr. Leis, I wanted to start with something you said in your examination-in-chief yesterday.  You said the gas bill and everything that's on it has to be paid each month; do you recall that?

MR. LEIS:  Yes, I do.

MR. DUFFY:  And you agree with me that when it comes to third-party charges that's not actually the case; correct?

MR. LEIS:  Well, I am actually not sure that that is the case.  I think all the rules you can write on a page doesn't necessarily change the customer's perceptions of what needs to be paid.

MR. DUFFY:  So put aside customer perception for a minute.  You'll agree with me Enbridge's practice is not to disconnect customers for unpaid third-party charges; correct?

MR. LEIS:  Well, I can tell you that we have seen third-party charges go to Enbridge collections with the threat of shutting off the gas bill.

MR. DUFFY:  To be clear, though, Enbridge does not disconnect a customer for unpaid third-party charges; correct?

MR. LEIS:  I don't know that.

MR. DUFFY:  When we went through the GDAR yesterday and Mr. Millar put it to you, I believe your response was you already thought that was the rule, correct, Mr. Leis?

MR. LEIS:  Yeah, but what's in practice I am not sure of.

MR. DUFFY:  You also are aware that the customer doesn't have to pay a third-party charge on the Enbridge bill if it's been disputed, correct?

MR. LEIS:  That's correct, but it puts into question the practice of throwing those same charges on to an Enbridge collections notice; does it not?

MR. DUFFY:  So one other thing is that there is the partial settlement agreement which Mr. Millar brought you to yesterday, and he mentioned the customer information sheet that Enbridge is committed to doing; you recall that discussion?

MR. LEIS:  I do recall that.

MR. DUFFY:  And you said that the customer information sheet doesn't hurt and probably helps, correct?

MR. LEIS:  Yes, but I had a long explanation before that as well that is -- that's relevant here.

MR. DUFFY:  Sure.  One of the things you said, to be fair to you, Mr. Leis, was that you were unsure of the timing, that it might be a number of years down the road when someone would see the form and when they might actually for instance do a buyout charge, correct?

MR. LEIS:  I also said that they might not read it at all.

MR. DUFFY:  Okay.  So can we bring up the partial settlement agreement, please.  And turn to page 8.  I apologize, it's not in the compendium.

MR. LEIS:  Just bear with me.  I can't see the computer screen with these glasses, so I need to get the analogue version.  What are we referring to?

MR. DUFFY:  Page 8 of the partial settlement agreement, supplemental partial settlement agreement.

MR. LEIS:  Okay.  So what are we on here?

MR. DUFFY:  So you should have page 8, there should be two paragraphs at the beginning.

MR. LEIS:  Um-hmm.

MR. DUFFY:  And if we move to the second paragraph --


MR. LEIS:  "The parties agree that Enbridge Gas" and so on?

MR. DUFFY:  That's the one, yeah.  And let's go down to the fifth line on the right, the sentence beginning "as part of"; do you see where I am, Mr. Leis?

MR. LEIS:  Um-hmm.

MR. DUFFY:  What it says there, Mr. Leis, you will agree, is:

"As part of the contract renegotiation process parties will be invited to provide their suggestions to Enbridge Gas about changes that should be made to the one-page customer information sheet."

Are you following me, Mr. Leis?

MR. LEIS:  Yeah, I am following.

MR. DUFFY:  Okay.  And so you agree that parties, including VISTA, will have input into what's going to be on the customer information sheet; correct?

MR. LEIS:  That's what it says, correct.

MR. DUFFY:  Right.  And if we continue on, Mr. Leis, it says:

"Parties will also be invited to provide Enbridge Gas with suggestions about how often the one-page consumer information sheet should be provided as a bill insert to all Enbridge customers in the Enbridge Gas Distribution zone at Enbridge's expense and the ultimate decision as to frequency will be left to Enbridge Gas."

So you also agree with me VISTA and other parties will have an ability to get input into how frequently customers will receive that sheet; correct?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  Thank you, Mr. Leis.

Now, one of the interesting things that I saw in your evidence, Mr. Leis, was your reference to preauthorized debit payments.

MR. LEIS:  Um-hmm.

MR. DUFFY:  And I believe you said this is something VISTA uses in its practice, correct?

MR. LEIS:  Yes, we do.

MR. DUFFY:  And you're familiar with how preauthorized debit payments work and the rules around them; correct?

MR. LEIS:  Well, I know that we use them.  I am not a banker and I don't -- I don't input the payments myself, but I do have a familiarity.

MR. DUFFY:  Right.  In fact your evidence was that you held out the Canadian Payment Association Rules as a best practice that should be formally adopted for the OBA program; correct?

MR. LEIS:  That's correct.

MR. DUFFY:  And I take it from that that's something, for instance, that the Board might look to for guidance in making its decision-making in this process.  You would agree with me on that?

MR. LEIS:  Yes.

MR. DUFFY:  And maybe before we get into it too much, you will agree with me there's an obvious difference between a PAD and the Enbridge bill, in the sense that a PAD actually authorizes the withdrawal of money directly from the customer's account.

MR. LEIS:  Um-hmm.

MR. DUFFY:  Whereas the Enbridge bill is one step removed that from that, correct?

MR. LEIS:  Yeah, that's valid.  Mind you, a lot of Enbridge payments -- and Enbridge can validate this -- are actually done by preauthorized payment.  I think a good chunk of them are now.

MR. DUFFY:  Right.

MR. LEIS:  Right?  And also, and also, I would like to say that in a very similar manner -- like, a preauthorized payment is made automatically -- consumer behaviour, given that they don't want to lose their gas service, is very similar.

MR. DUFFY:  So let's just break it down.  I have the Enbridge bill.  There's another step that has to be taken in order for the customer to actually pay, whether that's through a PAD or whether that's through writing a cheque or paying online through their bank, correct?

MR. LEIS:  Yeah, that's correct.  They do pay by PAP and other methods.

MR. DUFFY:  So absent the PAD Enbridge doesn't have the ability to go out and actually take money out of a customer's account.

MR. LEIS:  Yeah.  I suppose what's relevant here is how many Enbridge customers are on PAP.

MR. DUFFY:  We don't know.  You don't know; right?

MR. LEIS:  I don't know.  I don't work for Enbridge.

MR. DUFFY:  So if we could turn to your evidence, paragraph 22, please.  This is page 11 of the PDF of our compendium.

MR. LEIS:  It's page 11.

MR. DUFFY:  Page 11 of the PDF.  It's paragraph 22 of your evidence.  In the compendium it's labelled as page 7 of the hard copy in your evidence, paragraph 22.

MR. LEIS:  I apologize for this.  Yeah, that doesn't work.  Is that the one that starts with Case C at the top?

MR. DUFFY:  No, that should be your evidence, tab 1 of the compendium you have before you.  It's labelled as page 7 on the bottom, paragraph 22.

MR. LEIS:  Oh, yes --


MR. MONDROW:  It does say Case C at the top of the page.

MR. DUFFY:  Oh sorry, my apologies, yeah.

MR. LEIS:  Yeah, I am looking at it.

MR. DUFFY:  Sorry.  Just to ground us, I just wanted to quickly read what you said about this topic, Mr. Leis.  You say:
"In respect of customer control of third-party charges, VISTA has adopted and applied the practice of the Canadian Payments Association in respect of authorization to CPA members for preauthorized payments."


And a CPA member -- I have looked through the materials and as I understand, that would be the bank or financial institution, correct?

MR. LEIS:  Yes.

MR. DUFFY:  Equivalent, if we are trying to draw an analogy, equivalent to Enbridge in this situation with the bill, correct?

MR. LEIS:  Well, Enbridge is not a bank.  I don't know where you are going with this.

MR. DUFFY:  Fair enough.  In the Enbridge situation, we have a biller and a customer, and Enbridge is the third party who is facilitating billing, correct?

MR. LEIS:  But this isn't about the institution.  It's about the consumer's rights.

MR. DUFFY:  I understand.  I am just trying to establish that the CPA member is the bank is the bank in the -- correct?

MR. LEIS:  Okay.  I am willing to go along this line, that's fine.

MR. DUFFY:  Do you agree with me that’s what the CPA member is?  It’s the bank or financial institution?


MR. LEIS:  That's correct, it’s the bank or financial Institution.

MR DUFFY:  You then go on to say:
"In particular, Section 27 of the CPA rule H1," and you have attached a copy, "requires that CPA members act upon the updated instructions of payor in respect of preauthorized payment arrangements."


And you then say:
"If a payor directs the CPA member to cease making preauthorized payment, the member must to do so based on that direction unless and until the customer provides further direction otherwise."


That's your evidence, Mr. Leis, correct?

MR. LEIS:  That's correct, yeah.

MR. DUFFY:  Can we turn to the actual rule, which is the very last page under tab 1 in the compendium.  It's page 84 of the PDF.

MR. LEIS:  Yeah, section 27, rule H1.

MR. DUFFY:  Right.

MR. LEIS:  Yeah, I am looking at it.

MR. DUFFY:  I am just waiting for the computer.  Sorry, it's the second last page, my apologies, page 84 of the PDF. Can we zoom in on that first paragraph, 27, to make it easier?  Thank you.

Mr. Leis, this is the rule that you cited in your evidence, correct?

MR. LEIS:  Yes.

MR. DUFFY:  And it deals with fundamental changes, notice of cancellation, and revocation of a PAD, correct?

MR. LEIS:  Um-hmm.

MR. DUFFY:  I wanted to go through this rule with you carefully.  So if we read the rule, Mr. Leis, it starts by saying:
"Subject to the expiry of any reasonable cancellation notice period not to exceed 30 days and has been clearly set out in any agreement between a payor," which in that case would be the customer, "and a payee," so that's the equivalent a biller, "including in a payor's PAD agreement ..."


I will just stop there.  Are you following me, Mr. Leis?

MR. LEIS:  Um-hmm.

MR. DUFFY:  So you agree all of what follows in this clause is subject to a right of a 30-day cancellation notice period, correct?

MR. LEIS:  Yeah, a reasonable cancellation period not to exceed 30 days, that's correct.

MR. DUFFY:  Okay.  We then go on and the rule says, "Upon receipt by a payee," and so the payee is the biller, if you will, in this situation, correct?

MR. LEIS:  Um-hmm.

MR. DUFFY:  It's not the financial institution, correct?

MR. LEIS:  Um-hmm.

MR. DUFFY:  Sorry, Mr. Leis.  Can I ask you to say yes or --

MR. LEIS:  Sorry, I am reading this while you’re talking.  So yes, yes.

MR. DUFFY:  Thank you.  
"...either written or orally, with proper authorization to identify the payor clearly instructing the payee to cease issuing PADs or otherwise revoking the payor’s PAD agreement, or an authorization to issue a PAD."


We will stop there, Mr. Leis.  So what it's telling us here is that the customer needs to give the biller a written or oral authorization, correct?

MR. LEIS:  Yes, the customer has a right to tell the biller to stop making the PAPs.

MR. DUFFY:  Stop using the PAPs, right.  And it then goes on to say what the biller must do, right.  And then it says:
"The payee," so that's the biller, "shall use best efforts to cancel the PAD in the next business billing or processing cycle."  

Do you follow me, Mr. Leis?

MR. LEIS:  Yes, I do.

MR. DUFFY:  So again, it's not an immediate thing.  There's a window there in fact in which the biller has only an obligation to make efforts, correct?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:   And then I thought the next part was quite interesting, Mr. Leis.  It says:
"But shall, within not more than 30 days from the notice, cease to issue any new PADs against that payor and not issue any further PADs against that payor, unless and until the payor provides the payee with a new payor’s PAD agreement."


So you’ll agree with me, Mr. Leis, not only does it say there's a 30-day window to cancel.

MR. LEIS:  Yes.

MR. DUFFY:  Yes, and even in that 30-day window, new PADs can be authorized?

MR. LEIS:  Can you explain your logic about new PADs being authorized at that point in time?  New PADs like the specific PAP that was -- you’re implying that the PAP that was actually being charged beforehand can be reintroduced without the authorization of the customer?

MR. DUFFY:  I am reading the rule, and it says:  "Shall not, within more than 30 days of the notice, cease to issue any new PADs against the payor and not issue any further PADs."


So it gives them a 30-day window in which they can issue new PADs in fact, correct?

MR. LEIS:  Well, I can also cite what you guys produced, and it basically says the customer has control over what’s on their PAP, and can tell -- what the Canada.ca website says is the customer has control and can have a PAP ended.

MR. DUFFY:  We are going to go into that in a second.  I am just asking you what the rule says, and you’ll agree with me the rule says there is a 30-day window in which actually a new PAD can be issued.

MR. LEIS:  But is that new PAD the same pad?  It doesn't say that.

MR. DUFFY:  And one of the other things that I noticed about rule 27, Mr. Leis, is it makes no mention of a CPA member’s obligation, correct?

MR. LEIS:  The CPA is an association, right?  It's not a rule-making body; it's not a law-making body.

MR. DUFFY:  The CPA member, so the financial institution, it -- what it doesn't say here is that the customer can contact it and tell the bank cancel my PAD, correct?

MR. LEIS:  No, it does not.  But it actually says it in some of the evidence you’ve provided.

MR. DUFFY:  Well, let's go to that, then.  So let's turn, next to tab 6, tab 6 of our compendium.

MR. LEIS:  Okay.

MR. DUFFY:  And if we can turn to -- it's page 104 of the PDF, Mr. Leis.  If you turn in, the first document is a Payments Canada document, a guide, and page 3 of 3, and it begins on the top with how to cancel.

MR. LEIS:  Um-hmm.

MR. DUFFY:  Right.  So this is the payment association -- yes, the Payments Canada Association, their explanatory guide.  I gather you have had a chance to look at this material overnight?

MR. LEIS:  It's -- no, well.  I have looked at it, but I didn't have a lot of time.

MR. DUFFY:  Okay, fair enough.  But if we read it, Mr. Leis, what it says is how to cancel a preauthorized debit payment, and it is talking about the rule and says:
"The agreement should specify instructions for cancellation.  If not, notify the biller in writing and keep a copy for your records.  You can use the sample cancellation form in rule H11, but you are not required to do so."


That's what it says, correct, Mrs. Leis?

MR. LEIS:  That's correct, yes.

MR. DUFFY:  And again, what it is doing is instructing the customer to contact the biller to cancel the PAD, correct?

MR. LEIS:  Yes.

MR. DUFFY:  If we turn to the next document, which is from the government of Canada speaking about preauthorized debits, and I am going to direct you to page 3 of 6, it's page 107 of the PDF.  There's a big heading "Cancelling a preauthorized debit agreement".

MR. LEIS:  Yes.

MR. DUFFY:  Again, so the government of Canada, it's 
-- you know, when I go there, if I am a customer, what it tells me is to cancel a preauthorized debit agreement, you must notify the biller in writing, correct?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  Right.  And if I go to the next page, there's a different heading for requesting a stop payment.  Do you see that, Mr. Leis?

MR. LEIS:  Um-hmm -- yes, I see that.

MR. DUFFY:  It says if you need to cancel a single payment, you can request a stop payment from your financial institution, correct, Mr. Leis?

MR. LEIS:  Yes, and after which it says you may also be able to put a stop payment on recurring payments.

MR. DUFFY:  Correct.  So if I wish to cancel my PAD, I need to contact my biller.  If I want to stop a payment, that's a separate process that I have to give a direction to my bank, correct?

MR. LEIS:  No, that's not what it says.  What it says is that you can also contact your financial institution to put a stop payment on recurring payments.

MR. DUFFY:  Right.  But it's a separate process.  It is not cancelling my PAD agreement.  I must contact my bank and say stop payment on that PAD.

MR. LEIS:  The issue with your logic here is you are assuming there is only one way to do this, right.  It says here that you can contact your financial institution to stop a payment as well, right.

`So you can -- you can contact your biller, or you can contact your financial institution.

MR. DUFFY:  Mr. Leis, there's a distinction between cancelling the PAD and doing a stop payment.  Do you agree with me, Mr. Leis?

MR. LEIS:  No, I am sorry to just read what's on the page.  But it says here that you can put a stop payment on recurring payments.

MR. DUFFY:  Do you agree with me, Mr. Leis, that a stop payment is a separate and distinct thing from cancelling the PAD?

MR. LEIS:  A single payment is different than a recurring payment.  That doesn't preclude the fact that this document says that you can put a stop payment on recurring payments.

MR. DUFFY:  I understand what the document says, Mr. Leis.  What I am asking you is there is a separate process, there is a -- to cancel my PAD I must contact the biller.  If I wish to do a stop payment, whether it's an individual or recurring, that's what I do through my bank, correct?

MR. LEIS:  Well, there is a process, but it's not the only process, so if to move things along I need to say yes I will say yes.

MR. DUFFY:  Well, let's move along to the next one that we have, if you flip through to the Canadian Bankers Association.  And we turn to page 2 of 3.  It's page 112 of the PDF.

MR. LEIS:  Page 1 of 3 of the PDF?

MR. DUFFY:  2 of 3 of the document you have in front of you, 112 of the PDF.

MR. LEIS:  Okay.

MR. DUFFY:  You see, Mr. Leis, it says "what" -- the heading at the bottom -- "what do I do if I have a problem with a preauthorized debit"?  Do you see that?

MR. LEIS:  Um-hmm.

MR. DUFFY:  So the Canadian Bankers Association, if we look at that paragraph, is referencing rule H1, and in the fourth line on the right you will see a sentence beginning "if you notice"?  Do you see that?

MR. LEIS:  Yes, I am looking at that, yes.

MR. DUFFY:  And it says:

"If you notice a withdrawal for an amount that you didn't authorize or an automatic payment that you have cancelled, you should first contact the biller to resolve the issue."

Correct, Mr. Leis?

MR. LEIS:  Yes, I see that.

MR. DUFFY:  Right?  And that's consistent with Enbridge's practice of telling customers they need to contact the biller, correct, Mr. Leis?

MR. LEIS:  Yes, but it doesn't include the practice of being able to unilaterally put the charge back.

MR. DUFFY:  And then it goes on to say:

"It could be just an administrative error that could be easily be corrected.  Hundreds of millions of PADs are processed each year in Canada, and the vast majority go through without any kind of problems."

It says:

"Keep in mind that your bank or financial institution does not have the details of the agreement between you and your biller unless the biller is also your bank."

And you agree with me that's also analogous to the Enbridge situation where Enbridge doesn't have details of the underlying agreement, correct?

MR. LEIS:  No, they are not aware if there's a contract or not, you're correct.

MR. DUFFY:  It then says:

"If you have tried to resolve the issue with your biller without success..."

And we flip to the next page.  It says:

"...you have 90 days from the time of the transaction was posted on your account to ask your bank or financial institution to provide a reimbursement."

You see that, Mr. Leis?

MR. LEIS:  Um-hmm.  I see that.

MR. DUFFY:  Right.  So not only if I have a dispute with -- say I am a customer and I have a dispute with a biller under a PAD.  Not only do I have to contact the biller, if -- it doesn't stop the withdrawal unless I have done a stop payment; correct?

MR. LEIS:  Could you just run that by me again, please.

MR. DUFFY:  Sorry, that was awkwardly worded.

MR. LEIS:  Yeah.

MR. DUFFY:  Where a customer has an issue with a biller on the PAD system --


MR. LEIS:  Um-hmm.

MR. DUFFY:  -- the fact that they have that dispute doesn't stop the bank from withdrawing the money under the PAD; correct?

MR. LEIS:  If you don't contact the bank to stop the payment, then you have the right to do that.

MR. DUFFY:  Right.  And so if that happens and the payment gets withdrawn, the customer is told you have only got 90 days now to come to the bank and actually ask for reimbursement; correct?

MR. LEIS:  Well, I just, I'm -- I am just struggling with something here.

MR. DUFFY:  Yes.

MR. LEIS:  And that's the assumption that there's only one way to do this.  Right now -- now, there's actually more than the two ways that have come up here.  I was referencing the ability to stop a recurring payment as per the Canada.ca rules, but the customer is just as empowered to drain the account where the PAP is coming out of.  The point is is the customer can control their PAPs.  And not 

-- the same can't be said for Enbridge.

MR. DUFFY:  So Mr. Leis, it's your evidence that these rules and this process that you have identified is a best practice that should inform Enbridge; correct?

MR. LEIS:  That's correct, yes.

MR. DUFFY:  So while there may be varying business practices, what we are talking about is whether this best practice -- how this best practice works.  Do you follow me, Mr. Leis?

MR. LEIS:  No, I follow that, and I am sorry that this has become so combative, but I still come back to the fact that, you know, there is the best practice of allowing the customer to control the bill, right.  And you're looking for a reference we made or holes in the reference we made as opposed to discussing the fact that the customer has control over what gets withdrawn from their bank accounts.

MR. DUFFY:  So let's look at the next sentence, Mr. Leis, to complete the loop here:

"If money has been withdrawn from a customer's account..."

What this says is, the next sentence, if we read it, says:

"...you will be asked, the customer, you will be asked to sign a declaration that you are disputing the transaction and you should be provided with reimbursement."

Correct, Mr. Leis?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  Right.  So the onus in this situation is actually on the customer, not the biller, to justify that the PAD should not have been withdrawn; correct?

MR. LEIS:  In what's described here, yes.  However, the customer can also contact their bank to stop a payment.

MR. DUFFY:  So let's deal with that one next.  If we turn to the next two documents over, actually.  It's a TD printout.  It begins "how can we help you", at the top.

MR. LEIS:  Yeah, I see that.

MR. DUFFY:  It says "how do I cancel a preauthorized payment".  And then, consistent with the rule we have seen, Mr. Leis, what it says is:

"You must contact the merchant directly to cancel or discontinue any preauthorized payment for this merchant you have set up."

And it says:

"Some merchants require advance notice to discontinue preauthorized payments, so allow additional time."

Correct, Mr. Leis?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  Consistent with the rule that we just read with the 30-day notice, correct?

MR. LEIS:  Well, it's the bank's policy, and the policy doesn't surprise me.

MR. DUFFY:  Okay.  And then if we turn a couple pages down we will get to preauthorized stop payments -- sorry, stop payments of preauthorized debits.  It's page 118 of the PDF.

MR. LEIS:  Preauthorized stop payments.  Is that "how do I stop preauthorized debit on Easy Web"?  Is that what you are referring to?

MR. DUFFY:  Yeah, that's the one.

MR. LEIS:  Okay.

MR. DUFFY:  You will see, Mr. Leis, it says:

"If I want to stop a preauthorized debit payment..."

It says:

"...contact the company that submits your payment to permanently stop a preauthorized payment."

Correct, Mr. Leis?

MR. LEIS:  Yes.

MR. DUFFY:  If I want to cancel the PAD, that's who I talk to, consistent with the rule; correct?

MR. LEIS:  That is -- well, that's the bank's policy, it's not some rule of law.

MR. DUFFY:  Well, it's consistent with the Canadian Payment Association's rule.

MR. LEIS:  That one rule, yes, but like I said before, there's other ways to do this.

MR. DUFFY:  I don't dispute that, Mr. Leis.

MR. LEIS:  Good.

MR. DUFFY:  Now, what it says next is:

"You can request a stop payment for the transaction in Easy Web."

And then goes on to say, Mr. Leis:

"See our general list of services and fees for applicable fees."

Do you see that, Mr. Leis?

MR. LEIS:  Yes, I see that.

MR. DUFFY:  Right.  And so if I, as a customer, want to issue a stop payment I end up paying a fee to the bank.  Isn't that right; Mr. Leis?

MR. LEIS:  This bank.  I can tell you my credit union wouldn't charge me that, but this bank has that policy, and I said earlier that this doesn't surprise me.  Of course the bank doesn't want to deal with this.  Of course the bank wants you to contact your biller to deal with it.  Right?  That's -- that's completely reasonable that they have this policy.  But it doesn't preclude the fact that I can contact my financial institution and stop a PAP.

MR. DUFFY:  Right.  And likewise, a customer who is being billed on the Enbridge bill can contact Enbridge, can dispute the charge, get it -- doesn't have to pay it, and guess what?  Doesn't have to pay a fee.  Correct, Mr. Leis?

MR. LEIS:  They have to pay a fee at the TD, fine.  But the distinction you are not making is the biller in the case of Enbridge can unilaterally authorize the reintroduction of that payment, and that's the issue that we have.

MR. DUFFY:  I think, Mr. Leis, if we looked at what the CPA rules say, under the CPA the biller has 30 days to continue to withdraw, and the onus is on the customer to justify a reimbursement; correct?

MR. LEIS:  That's not what it said, and it said something else as well, so I really don't agree with you.

MR. DUFFY:  We will leave it there.  The rules say what they say.

I want to turn to a different topic, Mr. Leis.

MR. LEIS:  Certainly.

MR. DUFFY:  So I have looked through the materials, and I think it's fair to say that there is a dispute between VISTA and EnerCare in the sense that VISTA takes the position that certain buyout charges charged by EnerCare for contracts between 2010 and 2014 are not authorized; correct?

MR. LEIS:  Yeah, we have legal opinions that say that; that's correct.

MR. DUFFY:  And obviously you know EnerCare disagrees with that and they have told you that.

MR. LEIS:  That's one of the reasons we are here, yes.

MR. DUFFY:  And you'll agree with me no court or regulator has ruled that EnerCare's buyout violates consumer protection laws; correct?

MR. LEIS:  Has it ever been challenged?  I don't know that.

MR. DUFFY:  You don't know if a court's ever ruled that; correct?

MR. LEIS:  Well, I don't know if it has or hasn't.  I really can't answer that question.  Have your contracts been challenged in court?  Is there a result I should know about?

MR. DUFFY:  So -- and the other thing, Mr. Leis, it's not up to VISTA to decide whether or not ultimately EnerCare's buyout charges are valid or not, correct?

MR. LEIS:  It's not us --


MR. DUFFY:  It's not your decision, it's not your call, right?  You're a competitor; right.

MR. LEIS:  I will concede right away that we are a competitor, yes.  And it's -- I don't know where you are going with this, but --


MR. DUFFY:  So yesterday, in response to questions from Mr. Garner, you said we are not out telling customers to break agreements, if the that's what you are asking.  Do you recall that, Mr. Leis?

MR. LEIS:  I do recall that quite clearly, yes.

MR. DUFFY:  In response to one of the interrogatories from VECC, you also stated you are not providing advice to customers, correct?

MR. LEIS:  We don't direct sell to customers.

MR. DUFFY:  Can I get you to turn up tab 6 of our compendium, please -- sorry, wrong reference.  Tab 5, page 100 of the PDF.

MR. LEIS:  I'm looking at it, yes.

MR. DUFFY:  Maybe I should ask you first off do you recognize this flyer, Mr. Leis?

MR. LEIS:  I do.

MR. DUFFY:  It's a flyer, correct?

MR. LEIS:  That's correct, yes.

MR. DUFFY:  And it clearly states right at the top: "You don't have to keep renting your water heater from a big, foreign-owned corporation."  Correct, Mr. Leis?

MR. LEIS:  That's correct.  We market on the basis of local service is better service.  Our partners are local, community-based providers.

MR. DUFFY:  And this flyer then gives -- maybe we can just sum it up.  It says VISTA's position on the Consumer Protection Act in the first few paragraphs; is that accurate?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  And if we then go down to -- there's a paragraph that begins "consumer protection law".  Do you follow me, Mr. Leis?

MR. LEIS:  Yes.

MR. DUFFY:  It says:  "Consumer Protection law in Ontario states that other than what we have identified in above," and then it says in bold and underlined:  "You should not be subject to any fee, penalty, or equipment buyout charge when you return your old rental water heater."


Correct, Mr. Leis?

MR. LEIS:  Among other things, it says that, yes.

MR. DUFFY:  Just as its noted, it sure looks like you are giving customers advice, Mr. Leis.

MR. LEIS:  You are misinterpreting the purpose of this document, right.  We do provide customers with this document; our dealers provide it after the fact.  And the purpose of this document is to help customers deal with the aggressive behaviour of incumbents to retain customers, right.  So they know what to say when they get contacted by yourselves or receive a buyout on the Enbridge bill.

And like we've looked careful at the Consumer Protection Act.  We have had legal advice, and we believe that your agreements, if you have an agreement -- and we provided evidence where there's no agreement at all and there's no assignments.  So even when you do have an agreement, we believe that you do have the right to collect payments for the use of the equipment, but you don't have the right to charge a buyout.

So we do inform our customers that we believe in what we are saying, and in our opinion, the nature of the contracts you use, or that EnerCare uses, they afford you a bit of flexibility.  They basically allow you to have less disclosure in the eyes of the customer, like to have not clearly defined payments and flexibility on rate Increases.  And these all -- that's all good for you guys.  Like that's the business model you have adopted, and that's all well and good.

But as a result, you can't rely on the enforcement mechanisms of provincial law like we can, and instead you have to rely on Enbridge enforcing your agreements.

MR. DUFFY:  So let's be clear on something, Mr. Leis.  Enbridge doesn't enforce agreements, correct?  Enbridge doesn't cut-off or disconnect supply, correct?

MR. LEIS:  I -- we have seen evidence where a buyout goes to Enbridge collections.  So whether you -- I don't know -- does Enbridge call customers and say you owe an EnerCare bill, you have to pay it?

No, they don't do that. I will concede that; that's true.

However, the coercive impact of the utility is still felt on an EnerCare collection by the consumer.

MR. DUFFY:  Mr. Leis, your business practice at VISTA is outlined right here in the flyer, isn't that right?  It's to tell the customer you don't have to pay this charge.  That's your advice that you are giving them, and then you take an agency authorization which then gives VISTA the right to deal with Enbridge, correct?

MR. LEIS:  That's right.  And actually what it says is you should be contacting us as well, but you don't.

MR. DUFFY:  Sorry, I don't know what you are talking about.  But the point is --


MR. LEIS:  Well, as an agent of the customer, you should be contacting us with these issues.  But you still harass customers directly.

MR. DUFFY:  Mr. Leis, the customer, I think we've agreed, is the one here who should have control, correct, Mr. Leis?

MR. LEIS:  Yeah, and we are telling them that they do.

MR. DUFFY:  Right, I see.  Mr. Leis, let's just get into something.  What we see when we look at the disputes, right, those are disputes that you've seen.  But you haven't spoken to any of the customers underlying them, correct?

MR. LEIS:  I have spoken to customers.

MR. DUFFY:  No, no.  The ones that you have put in your evidence, correct?

MR. LEIS:  Yeah, I have spoken to some of them.

MR. DUFFY:  You did?

MR. LEIS:  Um-hmm.

MR. DUFFY:  You didn't put that in your evidence, though, correct?

MR. LEIS:  Sorry, did I have to do that?  I apologize if I didn't.  But I have spoken to customers and I believe some of those are them, yes.

MR. DUFFY:  Your allegation, if I understand it, is that the biller in that situation, the existing biller, has misinformed Enbridge and that's apparent on the basis of the e-mail correspondence, correct, Mr. Leis?

MR. LEIS:  That's what the e-mails say, yeah, you don't have is a right to charge a buyout.  And that's consistent with what I have said today.

MR. DUFFY:  Right.  So, Mr. Leis, the other thing that Hans in these situations is that the customer can have direct contact with EnerCare, and may resolve the dispute with EnerCare.  And then the agency authorization given to VISTA, VISTA is going and reinstating the disputes.  Isn't that's what's happening, Mr. Leis?

MR. LEIS:  We do reinstate the disputes on behalf of the customer because you guys reinstate the payment.  You reinstate the charge.

It's a funny game because it's like -- it seems kind of silly when you talk about it, because it's on the bill, off the bill, on the bill, off the bill, and that's what -- that's one of the things we want to eliminate here.

MR. DUFFY:  So maybe if we could look at case E, it's under tab 1.  I have it beginning at page 64 of the PDF.

MR. LEIS:  Is that one that starts with the letter to Joseph Dimeo (ph)?

MR. DUFFY:  Yes.  And if we turn to the page after that, there is an e-mail from Cathy Small at Enbridge.

MR. LEIS:  Um-hmm.

MR. DUFFY:  And Cathy Small sends it to Mario.  Mario is with VISTA, correct?

MR. LEIS:  That's right.

MR. DUFFY:  And in the e-mail, you'll see it says EnerCare has resolved this with the customer, and then you will see biller name and underneath a description and my understanding and I don't think there's -- I assume you will agree with me.  This is taken from the system that Enbridge has on the resolution of disputes, correct?

MR. LEIS:  The actual, like the printout that's in a different font do you mean?

MR. DUFFY:  Yes.

MR. LEIS:  I would assume so, yes.

MR. DUFFY:  There it says the charge is valid, correct?

MR. LEIS:  Um-hmm.

MR. DUFFY:  It says the customer has been informed of the resolution on 8-22-2018, and it says, "Customer understands and agrees to the resolution.  Please close the dispute," correct?

MR. LEIS:  Correct, yeah.

MR. DUFFY:  And your allegation is that that is inaccurate, or that there was misinformation given to Enbridge, correct?

MR. LEIS:  Yeah, that the customer wasn't informed.  In fact, we have an e-mail from the customer stating that.

MR. DUFFY:  Right.  But if we turn, Mr. Leis, to tab 4 of the compendium, page 95 of the PDF.

MR. LEIS:  Um-hmm.

MR. DUFFY:  Have you had a chance to review this, Mr. Leis?

MR. LEIS:  Yes, I have.

MR. DUFFY:  So it's a transcript of a telephone conversation between EnerCare and the customer dated August 22nd, 2018, correct?

MR. LEIS:  That's correct, it's a redacted transcript and -- go ahead.

MR. DUFFY:  It aligns with the date we saw in the Enbridge system, correct?

MR. LEIS:  It aligns with the date, but since it's redacted, I really don't -- I have no way of knowing that this is actually the same customer.

MR. DUFFY:  Okay.  Well, the Bohdan has the original, so they can check that.  Mr. Leis, if you have had a chance to read it, we can go through it.  But I think at a high level, if we were to start with the -- it's Gabriel saying let's see, it's kind of third down the page.  Let's see, okay, we have a tank replaced by VISTA.

MR. LEIS:  Umm, let's see -- that line there?

MR. DUFFY:  Yes.

MR. LEIS:  I am looking at it, yes.

MR. DUFFY:  Okay.  Right.  And she says:

"Okay.  We have a tank replaced by VISTA.  Okay.  I called you.  I didn't actually get to speak to you.  I see I left a message.  Thanks for calling back."

The customer says "mm-hmm".

Gabriel says:

"Okay.  What is necessary to remove this tank?  I want to see what, okay, what you can buy out, only option because the tank is a 2013 tank."

The customer says "okay".  She then says:

"So did you want me to provide you with a buyout quote for that or just a process to remove it?"

And the customer, Mr. Leis, says:

"Okay, Gabriel, so what happened was I got my furnace and my AC redone by a company and I was thinking about going tankless.  They said they do the tankless too, so they do it through VISTA now that they told me when they are to replace it, so call EnerCare and that to ask them where to drop the tank off, and I said, well, isn't there a termination fee with that.  They said, yeah, don't worry.  We will take care of that.

She says "okay".  She then explains what is going to happen, and if you go down a few lines, she then says:

"Okay.  So what I'll do is I'll have that processed ASAP of today that I have spoken to you."

And the customer says "okay", Mr. Leis, correct?

MR. LEIS:  I am looking at it, yes.

MR. DUFFY:  Right.  So the customer in case E did agree to have the charge on the Enbridge bill, correct?

MR. LEIS:  Well, the interesting thing here is we have an e-mail that contradicts this, so if we are going to assume that this is the same customer, and I don't have any way of knowing that, this does contradict that statement.  And -- but --


MR. DUFFY:  Mr. Leis, the next thing I am going to ask you about is, I looked, then, through Cases B, C, and D, and I didn't see in any of those e-mail correspondences the excerpt from the Enbridge system that we just looked at, like a similar one that we saw in E.

MR. LEIS:  Um-hmm.

MR. DUFFY:  Is that -- and you can take your time and look through them, but --


MR. LEIS:  I will have to do that.  It's been a while.

MR. DUFFY:  Okay.

MR. LEIS:  So you want to start with B first?

MR. DUFFY:  We can start with B if you like.  Page 11 of 48 of attachment B to your evidence.  And for the PDF it is page 31.

MR. LEIS:  Okay.  I am looking at the one that says "another Part 4 at the top, Case B".

MR. DUFFY:  Yup.  And if we just do it -- flip through, Mr. Leis, of B, and you can take your time.  You will agree with me that what resolution was communicated to Enbridge doesn't appear here.

MR. LEIS:  But you're also stating this is subject to a buyout.

MR. DUFFY:  Mr. Leis, the question is, your allegation, maybe to be clearer, is that Enbridge was misinformed of the resolution; correct?

MR. LEIS:  Well, you're telling the customer they have to buy out their water heater; right?

MR. DUFFY:  So there is a disagreement, Mr. Leis, between EnerCare and VISTA about the buyout, but your allegation in your evidence is that EnerCare was misinforming Enbridge of the resolution; correct?

MR. LEIS:  In general you do, because you are telling them the customer is subject to a buyout when they're not.

MR. DUFFY:  So that's a legal dispute that we have.

MR. LEIS:  Mm-hmm.

MR. DUFFY:  My point is if I look through B -- and we can do the same thing for C and D -- what resolution was communicated to Enbridge does not appear anywhere in those documents.

MR. LEIS:  It's not in these documents, no.

MR. DUFFY:  Right.  So if you don't know what Enbridge was informed, Mr. Leis, you surely can't say that they were misinformed, correct?

MR. LEIS:  I know -- I know the standard process, and it's been talked about here today.  When a buyout charge is levied by EnerCare it is sent to Enbridge and put on the bill.  That's been discussed over and over again here.  Now, if you have evidence that these cases are any different I'd love to hear it.

MR. DUFFY:  So Mr. Leis, you are the one who came before this Board.

MR. LEIS:  Um-hmm.

MR. DUFFY:  And is giving sworn evidence that our client, my client, has misinformed Enbridge.  But when I look through these I don't see any evidence of even what Enbridge was informed, so I don't know how you can possibly say they were misinformed; correct?

MR. LEIS:  Because the standard process is for you guys to tell Enbridge to put it on the bill.

MR. DUFFY:  So Mr. Leis, that's not supported by any of the documents that we see in B, C, or D.

MR. LEIS:  Okay.  What about Case A?

MR. DUFFY:  Let's look at Case A.  And in Case A on page 4 of 48, page 22 of the PDF...

MR. LEIS:  Yes, I am looking at it.

MR. DUFFY:  Just give a second for everyone to catch up.  And if we -- sorry, it's not showing the right thing on the screen.

MR. LEIS:  It's two more pages down.  It's page 4 of 48 --


MR. DUFFY:  Yes, 4 of 48 it says at the top.

So in this case, Mr. Leis, we do have an extract from the Enbridge system; correct?

MR. LEIS:  Yes, we do.

MR. DUFFY:  Right?  And it reflects the charges are valid, customer will have to seek reimbursement from third party that removed the tank, and the third party there is VISTA, correct, right, on that?

MR. LEIS:  That's correct.

MR. DUFFY:  And that's consistent with your indemnity that you give to --


MR. LEIS:  Mm-hmm.

MR. DUFFY:  -- the client, correct?  You tell them, hey, don't worry about this charge.  We'll take an agency authorization.  We'll indemnify you.

MR. LEIS:  Yes.

MR. DUFFY:  Right?  And so as a result the customer actually is indifferent to whether or not it's there or not, correct?

MR. LEIS:  I'm sorry, run that by me again?

MR. DUFFY:  The customer is somewhat indifferent to whether or not it appears on the Enbridge bill under those circumstances.

MR. LEIS:  The customer is indifferent that it appears on the Enbridge bill.  I think the customer isn't indifferent, because if it appears on their Enbridge bill they -- as we have talked about here at length, it appears as a utility-endorsed charge, so I don't know, does that -- I don't know what you are asking here.

MR. DUFFY:  But the customer knows or you have told them, don't worry, we are going to take care of that, or we will pay it, correct?

MR. LEIS:  Yeah, yes, we do.

MR. DUFFY:  Right.  And it then says here:

"Customer and third party has been made aware of the resolution 07-09-2018."

Correct?

MR. LEIS:  That's what it says, yes.

MR. DUFFY:  Right.  And if we turn to the front page of Case A, page 2 of 48, there's an e-mail exchange at the bottom between Lauren Black of EnerCare and yourself; correct?

MR. LEIS:  That's correct.

MR. DUFFY:  Right?  And Ms. Black responds to your inquiry as to when the resolution was communicated, and she identifies, you'll see at the bottom of the paragraph:

"Please check Mario's e-mails from agency confirmation sent and received."

And then she lists a number of days, correct, Mr. Leis?

MR. LEIS:  That's what it says, correct.

MR. DUFFY:  So you, being VISTA, acting as agent for the customer, was told of EnerCare's position.

MR. LEIS:  Um-hmm, yes.

MR. DUFFY:  Thank you.

MR. LEIS:  Can I ask something?  In this situation why didn't you send us a bill?

MR. DUFFY:  Mr. Leis, I get to ask the questions.

Oh, one final area of questions, Mr. Leis.  If we could turn to page 7 -- or tab 7, sorry, of the brief.

MR. LEIS:  The CPA handout?

MR. DUFFY:  Yeah, and it's the next page.  It's a water-heater rental agreement.

MR. LEIS:  Our agreement, yes.

MR. DUFFY:  Yes, co-branded between VISTA and Boss.  That's one of your agreements, correct?

MR. LEIS:  It is an older agreement, but it is one of our agreements.

MR. DUFFY:  Just a couple things caught my eye when I looked at this, Mr. Leis.  When I went down to paragraph 7 -- sorry, we are on the wrong...

MR. LEIS:  You mean T&C 7?

MR. DUFFY:  Yeah, just hold on a second to get the screen.  Just flip through a few pages, please.  Keep going to the next tab, tab 7.  Thank you.  Next page.  There we go.  And actually, for the benefit of everyone, because that's very small print, if you can go to paragraph 7 and zoom it in, because it's very difficult to read.  And this, Mr. Leis, is payment authorization done by VISTA in paragraph 7; correct?

MR. LEIS:  Yes.

MR. DUFFY:  And what I notice -- and I should -- maybe just before we get too far into it, this agreement has an option to purchase, a buyout option that VISTA offers; correct?

MR. LEIS:  That's correct, yes.

MR. DUFFY:  And there are also -- if the client terminates the agreement and is in default, they then have to pay all of the -- they have to pay liquidated damages under this agreement, correct?

MR. LEIS:  That's correct.  We have an enforceable agreement.  That is correct.

MR. DUFFY:  Right.  And that includes all charges owing on the agreement basically to the end of the agreement.

MR. LEIS:  Well, it's a more complex formula than that.  It's arguably similar to yours.  I don't know if you guys have changed the formulas I used to use when I was there, but it's based on the present value of the payments.  Ours are based on ten years, while you guys assume the equipment lasts 15.  So you guys charge a little more, but same process.

MR. DUFFY:  Same, okay.  And so if we look at payment authorization, it says:  "If you select preauthorized ...," so PAP, same as PAD?

MR. LEIS:  Yes.

MR. DUFFY:  "... the following terms will apply to your PAP," and it says, "you hereby authorize us to debit the bank account identified on the cheque you delivered to us for all payments required to be made under this agreement", correct, Mr. Leis?

MR. LEIS:  Run that by me again. I'm just trying to find the right spot.

MR. DUFFY:  Yeah, sorry.  It's paragraph 7; it's a bit small, payment authorization.

MR. LEIS:  Yes.

MR. DUFFY:  It says:  "If you select preauthorized payment, the following term will apply to your PAP," and (a) is, "you hereby authorize us to debit the bank account identified on the cheque you delivered to us for all payments required to be made under this agreement", correct, Mr. Leis?

MR. LEIS:  That's correct, yes.

MR. DUFFY:  So in this situation, the PAP covers all payments, and that would include the buyout and any liquidated damages charged, correct?

MR. LEIS:  That is correct.

MR. DUFFY:  Thank you. And if we then move along the same line to the (d), the little (d) -- are you following me?  It's at the end of that second line, and it begins "this authority shall".

MR. LEIS:  Yes.  I am looking at that, yes.

MR. DUFFY:  It says:
"This is authority shall remain in effect until you give us written notice to cancel it, which notice shall be received 30 days before the next scheduled debit at our address on page 1."


Do you follow me, Mr. Leis?

MR. LEIS:  Yes, I am looking an at it.

MR. DUFFY:  Right.  So VISTA employs the 30-day cancellation window that we saw under the CPA rule, correct?

MR. LEIS:  It's a 30-day cancellation window, that's correct.

MR. DUFFY:  Thank you.  Just give me one minute.  Thank you, Mr. Leis, that's all my questions.

MS. ANDERSON:  Thank you.  We will start off with Mr. Donnelly and find a reasonable -- if you don't finish up, find a reasonable place to take a break.  I think we had it scheduled for 10:40, quarter to 11, or something like that.  But if you are about to finish, then that's fine, too.
Cross-Examination by Mr. Donnelly:


MR. DONNELLY:  Thank you, Madam Chair and Panel Members.  Mr. Leis, that was tough, wasn't it?

MR. LEIS:  Not really.

MR. DONNELLY:  Okay.

MR. LEIS:  I'm fine.

MR. DONNELLY:  I have a few questions for you.  Yesterday in your evidence, you have indicated that you don't have any legal experience or legal background.  Is that correct?

MR. LEIS:  Yes, I am just an accountant.

MR. DONNELLY:  And then if I reference you to Summitt's compendium, tab 1B, just for reference --


MS. ANDERSON:  Do we have an exhibit on that?  Is that the same compendium from last time?

MR. DONNELLY:  It should be.

MS. ANDERSON:  Okay.  So we did get an exhibit for it last time?

MR. DONNELLY:  No, we didn't mark it as an exhibit.  So you are right, Madam Chair.  It hasn't been marked yet as an exhibit.

MR. MILLAR:  Why don't we do that?  It's K 2.2.

MS. ANDERSON:  Thank you.  
EXHIBIT NO. K2.2:  SUMMITT CROSS-EXAMINATION COMPENDIUM FOR HVAC COALITION PANEL 1


MR. DONNELLY:  In general, first, in case B, as well the other cases, there's some communication between EnerCare and Mario Slogar, customer service manager from VISTA.

Can you just explain to me exactly what Mr. Slogar's role is at VISTA, and what he is responsible for?

MR. LEIS:  He works in our customer relations department and deals with -- and deals with Enbridge and EnerCare and Reliance, in particular when there's issue with tank returns and fees and penalties being imposed on customers that we don't believe are legitimate.

MR. DONNELLY:  And do you happen to know what Mr. Slogar's education is?

MR. LEIS:  He is not a lawyer, if that's what you are asking.

MR. DONNELLY:  Yes, thank you very much.  That's what I am asking.

So if we look at the education in tab B, specifically page 15 of 48, it's the bottom of the page, an e-mail from Mr. Slogar on September 10th.

MR. LEIS:  Yes.

MR. DONNELLY:  It states:  
"Good morning.  We have reviewed the rental agreement provided for the above-named address and with reference to the Consumer Protection Act (2002) Ontario and section 40(2)4 of the Ontario regulation…"


And it goes on, and it finishes off to indicate that under part V of the agreement, the supplier is only entitled to charge the following amounts in the event that the customer opts to cancel the contract.

MR. LEIS:  It's part IV of the CPA.

MR. DONNELLY:  Correct.  And then it continues on providing more position on what appears to be VISTA's legal position on the customer's contract.  Is that correct?

MR. LEIS:  Yes, it does.

MR. DONNELLY:  Help me understand what VISTA's process is with the customer. So, first off, it appears to be -- let's flip to page 18 of 48 in the same tab B.  So this appears to be the authorized agent document that VISTA uses.  Is that correct?

MR. LEIS:  It's actually the one that Enbridge provides.

MR. DONNELLY:  But it's the one you use, right?

MR. LEIS:  Yes.

MR. DONNELLY:  Right.  So explain to me your process.  You get the customer to sign this, correct?

MR. LEIS:  As part of their signing of the agreement, they sign the agency agreement so we can manage their affairs when dealing with the tank return, yes.

MR. DONNELLY:  Right.  So you're dealing with the tank return, and then at what point do you request copies of the customer's contract from the competing biller?

MR. LEIS:  We'll ask for a copy of the contract when we are trying to validate whether or not -- whether or not the charge is legitimate.

Now, the reality is that EnerCare in particular, and I believe Reliance as well, do post their agreements online.  So we do have a fairly good idea of what type of an agreement the customer is subject to, based on the age of the water heater that's being removed.

MR. DONNELLY:  Right.  So the interesting part of what you just said is that you obtain the contract to determine the validity of the buyout charges for the customer agreement, right?

MR. LEIS:  That's correct, based on legal opinions that we have been provided.

MR. DONNELLY:  That you have been provided.  But what type of legal opinion do you then provide the customer?

MR. LEIS:  One and the same.

MR. DONNELLY:  One and the same.  And your testimony is that you and both Mr. Slogar are not legal representatives, correct?

MR. LEIS:  We are advised by lawyers.

MR. DONNELLY:  But you and yourself are not legal representatives to properly advise the customer of their rights, correct?

MR. LEIS:  I have already acknowledged that.  That's correct, yes.

MR. DONNELLY:  Thank you.  I just want to bring you now to tab 2 of Summitt's compendium.  This is in response to OEB Staff Interrogatory No.1.

OEB Staff had asked you in a question:  
"VISTA stated that there are examples similar to the five cases that it provided.  This illustrates the need to alter the OBA program rules and their administration.  Please provide the total number of cases similar to the ones provided in VISTA's evidence for the last five years."


So in VISTA's response, if we bring it down to the second sentence that starts with "while VISTA does not".  Do you see that?

MR. LEIS:  Yes.

MR. DONNELLY:  So it says:  
"While VISTA does not keep records specific to these situations, we have been involved in hundreds of customer complaint cases over the past five years, many of which were similar to the example cases."


That was your response, correct?

MR. LEIS:  That's our response, correct.

MR. DONNELLY:  And if you look at the five cases you actually provided, they all involve e-mail communication between Enbridge on behalf of the customer, meaning VISTA on behalf of the customer to Enbridge as well as EnerCare, correct?

MR. LEIS:  EnerCare, that's correct.

MR. DONNELLY:  And those e-mail communications only date between 2018 and 2019, correct?

MR. LEIS:  They do, yes.

MR. DONNELLY:  What is VISTA's, you know, internal policy in relation to retaining e-mails for the company when dealing with customer accounts?

MR. LEIS:  Well, we do retain e-mails.  We do have a server that keeps that kind of information.

MR. DONNELLY:  How long?

MR. LEIS:  What we -- what we don't have is the resources to mine that information and, you know, in the end, we are not an EnerCare, we are not a Reliance.  We don't have those kinds of resources, and we didn't have the time to generate some report that gave us this exact figure.

And I think -- I think Enbridge can attest to the fact that we have dealt with a lot of these because they are always involved.

MR. DONNELLY:  You didn't have the time is what you just said, correct?

MR. LEIS:  We didn't have the resources, that's correct.  We didn't have the systems or the resources to do it.

MR. DONNELLY:  But yet this appears to be a significant issue for VISTA in their evidence, correct?

MR. LEIS:  It is a significant issue, yes.

MR. DONNELLY:  But you didn't feel that it was necessary to spend the time and resources to find other cases, correct?

MR. LEIS:  Well, I think it's self-evident that this is an issue, right?  There were numbers presented by Enbridge earlier showing the amount of these disputes, 
so --


MR. DONNELLY:  Right.  And in Enbridge and -- in all fairness, in Enbridge's evidence, in which I asked them on cross, they did confirm that it was their opinion this is not a systemic issue; correct?

MR. LEIS:  Well, if you look at the percentages they might not be that significant, but we are dealing with thousands of customers, so how is that insignificant?

MR. DONNELLY:  Their evidence was that it's not a systemic issue; correct?

MR. LEIS:  Well, I don't know how you define "systemic" here.

MR. DONNELLY:  It's a yes or no answer, Mr. Leis.

MR. LEIS:  It can't be answered yes or no.

MR. DONNELLY:  I am asking you what their evidence was.

MR. MONDROW:  Madam Chair, their evidence is on the record.  Mr. Leis is there to give VISTA's evidence.  I think Mr. Donnelly can refer to the record for Enbridge's evidence.

MR. DONNELLY:  Fair enough.  So Mr. Leis, just a general question that I had of you, because I was trying to follow along with Cases A through E that were provided as VISTA's evidence.  And I couldn't really -- in some of the cases I could tell that they were -- the subject matter was a water tank rental, and others I couldn't, so could you just confirm whether these five cases were all specifically in relation to water tank rentals?

MR. LEIS:  Yes, they were.

MR. DONNELLY:  And in any of these five cases was VISTA providing the monthly charge to the customer through the Enbridge Open Bill process?

MR. LEIS:  The new charge that we --


MR. DONNELLY:  Yes.

MR. LEIS:  Yes, it would have gone on the Enbridge bill.

MR. DONNELLY:  So earlier in your testimony you had said that this is all about customer control; correct?

MR. LEIS:  That's what I said; that's correct.

MR. DONNELLY:  Customer choice, the ability for the customer to be informed; correct?

MR. LEIS:  That's correct, yes.

MR. DONNELLY:  And it's important and imperative -- you would agree that it's important and imperative that a customer has this control and is informed and understands what the process is and has some say in what's happening; correct?

MR. LEIS:  Yes.

MR. DONNELLY:  And would it be fair to say that in such process if their customer decides to utilize a third-party agency agreement to assist in that process that it's probably fair to say that that third-party agency individual entity should be neutral and unbiased; correct?

MR. LEIS:  That third-party entity -- well, actually, let me rewind a bit.  There's one thing that I failed to mention.  The customer, when they do sign an agreement with us, do have a choice to go on PAP or Enbridge, so I am not sure if these contracts actually went to Enbridge billing or not.  If you looked at the agreements that were provided in EnerCare's evidence you can see quite clearly that there's an option for PAP or Enbridge, so I need to correct that statement, so let's go back to your next question.  I apologize --


MR. DONNELLY:  But surely, but surely, Mr. Leis, in the course of VISTA's business there's going to be scenarios since you have indicated in your evidence that there's, you know, several instances over the years of abuse of process, there's going to be several instances over the years that would have a situation where VISTA is acting as agent for the customer and then subsequently charging on the Enbridge Open Bill for that product to the customer; correct?

MR. LEIS:  So you're saying the water heater -- EnerCare's water heater or Reliance's water heater gets replaced, that was on the Enbridge bill, and --


MR. DONNELLY:  Right.

MR. LEIS:  -- then subsequently we bill that product on the Enbridge bill.  That's correct, yes, yes, of course.

MR. DONNELLY:  And in those cases you would have had an agency appointment; correct?

MR. LEIS:  An agency appointment to deal with, yes, we would have, yes, if we were replacing an older water heater, that's correct, yes.

MR. DONNELLY:  Right.  So back to what I was saying earlier.  It would be fair to say that if a customer is entitled to have control, be informed, they are also entitled to ensure that the entity providing the agency representation should be neutral and third party; correct?

MR. LEIS:  Providing the agency --


MR. MONDROW:  Sorry, just a minute, Mr. Leis.  I am sorry, Madam Chair.  I don't understand which party Mr. Donnelly is referring to, if he could clarify the question.  He's referred to --


MR. DONNELLY:  Sure, so Mr. Leis' evidence so far is that there are instances where there has been another biller currently on the Enbridge Open Bill and then subsequently VISTA installs their product, removes the biller's product, and gets an agency authorization from the customer to act on their behalf to remove the competing biller's charges from the Enbridge bill and subsequently put their own recurring charges on the Enbridge bill.  So that's the evidence right now.  And now my question to Mr. Leis is --


MR. LEIS:  I am sorry, you need to -- we don't install any equipment --


MR. MONDROW:  Mr. Leis, just -- Mr. Leis, just let him --


MR. LEIS:  Sorry.

MR. MONDROW:  -- ask the question.

MR. LEIS:  I apologize, it's just clarification.

MR. MONDROW:  Just hold on.  I want to make sure that I and, more importantly, you understand what Mr. Donnelly is asking.

MR. DONNELLY:  Sure.  So we have established that that's the process, okay?  Now my question to Mr. Leis is based on his evidence and confirmation that it's important that a customer's informed, has control, and understands the process that wouldn't it be fair to say that the entity representing the customer under the agent authorization should be third party and neutral to the situation?

MR. MONDROW:  So Mr. Donnelly, you are asking Mr. Leis -- I am just trying to clarify, Madam Chair, if I could for a minute.  You are asking Mr. Leis in the scenario where VISTA is appointed an agent using the agency agreement you referred to, whether VISTA should be impartial?  Is that the question?

MR. DONNELLY:  Almost there.  So we have confirmed that the situation has occurred in the past where VISTA acts on the agent's behalf under agency authority --


MR. MONDROW:  Sorry, on the customer's --


MR. DONNELLY:  Sorry.

MR. MONDROW:  -- behalf under agency --


MR. DONNELLY:  Yup, correct.

MR. MONDROW:  Okay.

MR. DONNELLY:  So my question to Mr. Leis is more of asking his position on whether it would be appropriate for the entity acting as third-party agency to be neutral to and unbiased to the authorization --


MR. MONDROW:  The entity you are referring to in this scenario is VISTA.  VISTA gets an agency appointment and you are asking should they be independent and neutral in acting under that agency appointment.

MR. DONNELLY:  Right.

MR. MONDROW:  Thank you.  Mr. Leis, do you understand the question?

MR. LEIS:  I do understand the question, but I don't understand what purpose an answer would serve.  But are we neutral?  Well, the fact is, is that we don't push agency agreements, like, we are not actively pushing agency agreements on customers, we are not actively pushing sales.  Customers have decided that they'd like to use a local provider, and as per the process provided by Enbridge we have an agency agreement signed and then we act in the interests of the customer when they switch providers.

So I don't know if I have answered your question or not.  It was a really long question, so I apologize if I haven't.

MR. DONNELLY:  You somewhat answered it, but I think I have got my point across, so we will move on from there.

MR. LEIS:  Okay.

MR. DONNELLY:  So in that scenario where VISTA gets the agency appointment, deals on the customer's behalf to remove the competing biller's charges from the Enbridge bill, and then VISTA subsequently applies their charges to the Enbridge bill, would it be fair to say in that scenario that VISTA's interest to have the EnerCare charges of the competing biller removed, it is within VISTA's interest to have those competing charges removed from the Enbridge bill from the competing biller?

MR. LEIS:  Well, I think more so it's in the interest of the customer, because they shouldn't be double-billed.

MR. DONNELLY:  And you don't think there's any vested interest on VISTA's behalf to remove those charges when VISTA's going to subsequently put their own charges on the Enbridge bill for that customer?

MR. LEIS:  Well, if the customer's no longer using the older product, why should they be charged?  And you are right.  We don't want to get calls from our customers saying that they are double-billed.  It's our obligation in agency to rectify the problem, so we would rather not get those calls.  We would rather have the charge removed, and so would the customer.

MR. DONNELLY:  That's all my questions, Madam Chair.

MS. ANDERSON:  Okay.  Thank you.

I guess we are a bit early, but maybe we will take the morning -- oh, yes, Mr. Stevens.

MR. STEVENS:  I apologize for interjecting, but just in case it's helpful to the Panel, I can advise Enbridge Gas will not have any questions for the witness, in case that helps with your timing.

MS. ANDERSON:  It does, but I think we will take the morning break anyway.  So we will take 20 minutes, thank you.
--- Recess taken at 10:41 a.m.
--- On resuming at 11:01 a.m.

MS. ANDERSON:  Please be seated.  Thank you, Mr. Leis, the Panel has decided we have no questions for you.  So we turn it to Mr. Mondrow.  Do you any redirect?

MR. MONDROW:  As have I, Madam Chair.  I have no redirect, thank you.

MS. ANDERSON:  I am sorry to have kept you over the break when we could have released you.  But I guess we wanted the time to think about it.

So thank you for your time, and you are excused.

MR. LEIS:  Thank you.

MS. ANDERSON:  I will take us off the air just briefly.  We are not going to leave.  I will take us off the air and, Mr. Shepherd, if you can get your witness ready and we will just be flies on the wall. 
--- Recess taken at 11:02 a.m.
--- On resuming at 11:03 a.m.

MS. ANDERSON:  We are back on the air.  If Mr. Shepherd is ready to introduce his witness.

MR. SHEPHERD:  Thank you, Madam Chair.  And my witness is Roger Grochmal on behalf of the HVAC Coalition and -- go ahead.  
HVAC COALITION – PANEL 1

Roger Grochmal, Affirmed.

Examination-In-Chief by Mr. Shepherd:


MR. SHEPHERD:  Mr. Grochmal, I want to first go to your resume just to set the stage, and that's at the end of your evidence.  You are an engineer?

MR. GROCHMAL:  I am an engineer, yes.

MR. SHEPHERD:  You are a P.Eng., yes?

MR. GROCHMAL:  I am a practising professional engineer.

MR. SHEPHERD:  You have actually practised as an engineer?

MR. GROCHMAL:  I have.

MR. SHEPHERD:  But your job right now is as the owner and president -- are you president...

MR. GROCHMAL:  I am.

MR. SHEPHERD:  ...of AtlasCare.  And describe AtlasCare.

MR. GROCHMAL:  AtlasCare is residentially focused heating, air conditioning, plumbing and drain service company operating in the greater Toronto and Hamilton marketplace.

MR. SHEPHERD:  So you based out of Oakville, right?

MR. GROCHMAL:  I am based out of Oakville, yes.

MR. SHEPHERD:  A bigger company.

MR. GROCHMAL:  You know, we are bigger a than a lot.  We are certainly not as big as some of the big people.  But we a hundred employees, so we are a good-sized business.

MR. SHEPHERD:  You have been the owner and president of Atlas for, what, 35 years?

MR. GROCHMAL:  Pretty close, yeah, 34 years.

MR. SHEPHERD:  Okay.  So in the two issues that have been -- that are unsettled, can you just briefly -- I am not going to take you through all your evidence, but I want you to just briefly state not the HVAC position, but what you think about the two issues.

MR. GROCHMAL:  Well, from a practical point of view, and first in terms of the first issue which is customers having control over their bills, you know, on a personal level, I kind of like that because that's how I sort of run all my financial affairs.  I like to have control and customers should have the same.  They should have this ability to add or delete items that are being billed to them as they -- not necessarily as they see fit, but as circumstances might dictate at the time.

And so having an arrangement where other people are making those decisions on your behalf without your consent is problematic for me.

Secondly, the whole notion of putting these large charges -- you know, we were looking at some evidence this morning of five or six hundred dollars kind of termination fees on to the bill, these are one-time charges that are, in my mind, much better dealt with in terms of direct collection from a homeowner.

We compete, for example, in former Union Gas franchise territories against folks like Reliance, and nobody has access to the Union Gas bill in that area and it works just fine that people pay these -- any charges directly.

MR. SHEPHERD:  Do you charge any post contract charges to customers on the Enbridge bill?

MR. GROCHMAL:  We do not.  We work with VISTA on using their platform, and they have chosen not to do that.  And that certainly is how we feel comfortable with using their service, because it's consistent with what we believe.

MR. SHEPHERD:  And we have no further -- I have no further questions.  The witness is ready for cross-examination.

MS. ANDERSON:  Okay, thank you.  Mr. Mondrow?

MR. MONDROW:  Thank you, Madam Chair.  I have no questions for Mr. Grochmal.

MS. ANDERSON:  Okay.  Mr. Garner?

MR. GARNER:  That was fast.

MS. SPOEL:  Being caught flat-footed again.
Cross-Examination by Mr. Garner:


MR. GARNER:  Thank you for that.  Mr. Grochmal, my name is Mark Garner, and I am a consultant with the Vulnerable Energy Consumers Coalition and we do our best to try and represent consumers, especially low-income consumers.

I have a few questions and I just want to take a little bit of time just to understand a bit about the business.  It's not often we have someone like yourself here and I am tempted to really ask you about why my hot rad water heaters upstairs don't get bled, or won't bleed.  But I won't ask you that question.

I do want to ask you a few questions about your company.  Do you finance water rental tanks?

MR. GROCHMAL:  We work with a finance company for all the products that we sell, and so water heaters certainly fall into that category.

MR. GARNER:  Right.  And in your evidence -- and I can't remember where, and I am not sure it's important -- but you talk about the difference of rent and rent to own.  Explain to me the difference between that in the business?

MR. GROCHMAL:  Well, there are two main differences, primarily.  One is the rental arrangement is typically a perpetual arrangement, so it has no defined time limit to it.  And then secondly, you never own the asset.  You're always straddled with the decision when you change your ownership of your home that you have got to ensure that the new purchaser assumes that liability or buys it out.  And so that's on the rental side.

On the purchase to own -- rent to own, it's just really a long-term finance; we do it over ten years.  And it -- and the reason we chose that particular length of time is the monthly payment is very close to the amount of the -- as competitive rental rates and at the end, the homeowner owns the asset, hopefully for five or seven or eight years more, and they get to save the $30 a month or whatever and that could be another couple of thousand dollars in their pocket at the end.

MR. GARNER:  Right.  So the -- and do you do rent also or just rent to own as part of your business?

MR. GROCHMAL:  We don't do rent.

MR. GARNER:  And rent, as I understand it from what you are saying is the difference is it's perpetual.  So really 18 years later if you still have the water tank, you still paying for a water tank at whatever.

MR. GROCHMAL:  That's correct.

MR. GARNER:  There was a lot of talk about the stuff with water tanks, just the other side of the business.  An 18-year-old water tank, is it worth anything?

MR. GROCHMAL:  Not very much.  It would probably cost you money to get rid of it, just to haul it out of the basement, yeah.

MR. GARNER:  Right.  Now, there was also talk I heard this morning, you know, about, you know, people have water tanks and the need for lawyers when one is changing one's water tank apparently.

When you go into a home and someone calls you, do you ask them a question about -- let me back up a minute.

Water tanks generally, do they have a big sticker on it usually, one with either your name when you installed it, one with, let's say EnerCare's if they installed it, or one that's really old and may have nothing on it from --


MR. GROCHMAL:  Well, if it's a rental tank it'll usually have a -- certainly have a big sticker on it because it will identify that it is a rental item and it's not an asset of the house, it's a rental piece, and it belongs to the person or company that's renting it.  So there would usually be a pretty good-sized sticker on there.

MR. GARNER:  Right.  And so when someone calls you up, as a part of your business model you have to understand what's -- let's say for that type of equipment what's going on if it's a rental piece?

MR. GROCHMAL:  We do ask the question, and it's amazing how many homeowners have no idea, because they just pay their bill, they don't parse it and break it down, so a lot of folks don't even know if they own their water heater or not until we get there and we go over it and we take a look and see what identification is on the tank.

MR. GARNER:  You ever find a situation, for instance, where customers also don't know that they have some form of heating protection plan with somebody that you are not aware of or do you do any of that --


MR. GROCHMAL:  We certainly do that work.  Most people are aware, in my experience, if they have some kind of a heating protection plan, because it -- you know, there's a pretty good chance they will have used it at some point, so they would know.

MR. GARNER:  Do you ever run across disgruntled customers who have a rental that can't get it serviced?

MR. GROCHMAL:  For sure.  I mean, when you get into extreme situations, and not even that extreme, but let's say you get an extended cold period where it's 20 below, rental companies can easily get backed out a couple of weeks.  We've had instances where in rental companies have told the customer to call us to get the service and they would reimburse them.  So it can happen.  Generally I think they're able to service, but they get loaded up and, yeah, it can happen.

MR. GARNER:  Right.  And one of the things in this hearing is this issue about customers' direct control.  And I want to talk about the difference in the market that you're -- the market you're working in and perhaps the rental market difference.

Would it be fair to say that one of the best business models for you is to get paid directly as soon as you do the work, let's say by credit or by debit, whatever, be it directly paid?

MR. GROCHMAL:  Well, that is our primary business model.  We are a -- I won't say we are a, you know, a COD business, but we are cash upon completion, so we -- that is our business model that we choose to use, yes.

MR. GARNER:  And for your -- when you do rent to own, for instance, if you have an unsatisfied customer, let's say you're -- the equipment they're renting breaks down and for some reason they are disgruntled with your service, I guess for them the avenue they can take is to withhold payment; right?  Directly?

MR. GROCHMAL:  Yes, they can, yes.

MR. GARNER:  And there's a reputational risk, I guess, to your company when that type of thing starts to happen; is that --


MR. GROCHMAL:  Well, for sure.  And given the world that we live in today with social media, anybody who has a bone to pick with you for anything, they are going to put it online and let the world know, and so it behooves you to work with those customers and help them resolve the issue at hand so that they can feel good about the relationship.

MR. GARNER:  All right.  You in your evidence said at one place is that one of the reasons you don't use the service directly through Enbridge is it's cumbersome.  Can you just explain to me what's cumbersome for a smaller company like yourself that's competing out there with other people?

MR. GROCHMAL:  Well, for sure, and it comes in a lot of -- you made the comment earlier about needing to be a lawyer.  I don't particularly like to sign agreements that I don't understand.  And if you have ever looked at the biller agreement from Enbridge, I mean, it fills this whole binder, and it's incomprehensible to a layperson to look at, so I have got to engage legal counsel to understand it and interpret it and make sure I get proper advice as to what it means and how to deal with it, and I don't -- I doubt -- but I don't think any of the terms in it are negotiable, so you now have to deal with whatever agreement that you are being presented, so that's kind of one side.

Another big issue is IT systems and trying to -- it's great if you have got a harmonized IT system like it appears from all the discussion yesterday that Enbridge might have with the big billers, but that doesn't exist in our case.  And so we would have to manually go through our system, accumulate our files, and then put it in a format that's acceptable to Enbridge and then send it to them, and then I can't tell you how many notices I got that the system wasn't properly functioning and there were issues, and so it starts to occupy a lot of people's time in our business that -- administrators' time, my time.  They would come to me and say, look, we are having a problem.  Do we still want to do this?  And, you know, for the few hundred customers that we had on it at the time it just became so burdensome from all those levels that we just decided that, you know, with VISTA we co-brand, we work with them.

But even through the VISTA piece, there are requirements, because our logo shows up on the bill, we are required to participate and use all the legal agreements and be signatory to them as well, including postponements with all of our financial institutions, which drove them all crazy.  Trying to get a bank to postpone something to a utility, that was fun, I can tell you, especially two weeks before Christmas when that notice came out.

And those are the kinds of things that just make it extremely difficult to deal with, and so if I had my druthers I wouldn't, but it's the reality, it's part of the competitive landscape, so I do it.

MR. GARNER:  Right.  And you have a fairly -- not fairly, you a very direct relationship with customers, because you are in their homes, aren't you?  I mean, that's your business is to service equipment; right?

MR. GROCHMAL:  That's correct.

MR. GARNER:  So when one of your technicians comes into a home and is, let's say -- I will use water tank because it's probably the most common one -- they are looking at a water tank that's not tagged with any big sticker and looks -- has aged, let's call it, an 18-year old leaking -- which is -- I imagine is fairly common.  That's when they start to leak, when they get older and that.

MR. GROCHMAL:  Yup.

MR. GARNER:  Would it be -- "common" isn't the word maybe I am looking for, but sort of normal parlance to look -- take a look at a customer and say, this is a pretty old tank.  You can get rid of it.  You probably are renting -- it's old enough that it's probably from an old rental period of what Union --


MR. GROCHMAL:  Yeah.

MR. GARNER:  -- or Enbridge Gas, and just call them up and tell them you want to get rid of this tank, and you'll -- you know, and then we will put in a new one for you.  Is that kind of the way it works?

MR. GROCHMAL:  Well, for sure, in those situations, absolutely.  We try to work with customers, because we are largely in the preventative maintenance business, and we don't want to wait until failure before we have to act.  We don't want our customers' homes to be full of water.  I had that happen to me once.  30 years ago I was renting a tank and the bottom fell out of it and flooded my basement and I was not very happy about that.  So now that we are in that business, you know, hopefully we will get there before 18 years and before it starts to leak and suggest that it's not only good to replace it because it's good to replace it, it's good to replace it because there's some better options today that there wasn't back then.  There's higher-efficiency options and things that people can take better advantage of today.

MR. GARNER:  Right.  And you have never felt the need to give your technicians legal training to talk to customers about the condition of their water tank and their ability to remove it; have you?

MR. GROCHMAL:  We have never had to do that.

MR. GARNER:  Yes, thank you.  Those are my questions.  Thank you, Mr. Grochmal.

MR. GROCHMAL:  Thank you.

MS. ANDERSON:  Thank you.

Mr. Ladanyi.


Cross-Examination by Mr. Ladanyi:

MR. LADANYI:  Good morning.

MR. GROCHMAL:  Good morning.

MR. LADANYI:  My name is Tom Ladanyi.  I represent Energy Probe, a public-interest group.  I notice you were born in 1950.  So was I.  I just turned 70, so I don't know when your birthday is.

MR. GROCHMAL:  A couple of months, so, yeah, that's -- the white hair kind of gives it away.

MR. LADANYI:  Very good.  I am glad to see you still in the industry.

MR. GROCHMAL:  Thank you.

MR. LADANYI:  I just have a few simple questions.

So part of your business, if I can understand it, consists of, you are called by a customer who has existing water heater and they want to replace it with a higher-efficiency water heater or a tankless water heater.  Could you explain the process that happens there just in the simple terms generally what goes on?  You go to the house, look at it, and so on.

MR. GROCHMAL:  Yeah, well, we use a two-step process because the technician would go there, but we don't feel compelled to, as the previous intervenor suggested, that we need to train all of our technicians on all of the contractual things that we do.  We have one individual in our company who is dedicated to sales and contracts for our customers, and that person would then go out to the house and ensure that -- and look at the utility bill to ensure that either it is a rental or it's not a rental and confirm that.  Then we would present what other options there are.

And the beauty of doing this prior to failure is that you get an opportunity to talk to the homeowner about higher-energy options, whereas if you wait to failure, you are without hot water, your basement's flooded, you are going to do the expedient thing and just replace like with like most likely.

And so we would present some options.  We would then suggest that there's different payment options.  You can pay us cash, which we are always happy with.  You could finance through our finance company if you wanted to do that, or you could do a rent-to-own program that we do through VISTA.  So we have options on product and options on financing.

MR. LADANYI:  And then if it's a rental water heater, you advise the customer to contact the rental company?

MR. GROCHMAL:  Well, we do.  And depending on the age of the water heater, if -- often they might have contacted them themselves and they would say, look, I have been told I have got a $600 buyout and we -- because of what VISTA does, for sure if the customer doesn't want to buy it, we will suggest that they use the VISTA program because, as we saw in the agreement that was put up there this morning, that they will indemnify the homeowner and take those steps and we have had some success with that.

But the customer gets to make that choice and we respect that, whatever they choose to do.

MR. LADANYI:  So VISTA doesn't act for you, does it?

MR. GROCHMAL:  No.

MR. LADANYI:  You direct them to VISTA, if that's --


MR. GROCHMAL:  We would have the customer sign an agency agreement with VISTA, that standard Enbridge agreement, and we would forward that on to them.

MR. LADANYI:  So then the tank is removed by you or is it removed --


MR. GROCHMAL:  No, we would remove it, yeah.

MR. LADANYI:  You would leave it out on the front --


MR. GROCHMAL:  No, you can't do that.  Enbridge wants to get -- or EnerCare, I think, or Reliance would want to get their tanks back.  And so there's a tank return process.

We bring it back to our shop and then once the whole process has been followed, then there is a process to return tanks to a depot and we do that.

MR. LADANYI:  I explored a little bit earlier in this proceeding the age of the tanks, and the fact that the tanks themselves might actually -- that are installed in a customer's home might have different ages.  In fact, if they go back to a depot, would they be reconditioned and be reinstalled at some other premise?

MR. GROCHMAL:  I am not aware that any tanks are Reconditioned.  If something was really fairly new, less than three years old, they might repurpose it. I would be surprised, though, I don't think they are -- EnerCare folks might be able to answer that better than I.

MR. LADANYI:  No, they didn't have a panel, so --


MR. GROCHMAL:  Yeah.

MR. LADANYI:  That's interesting.  Then you install whatever water tank and you just get the customer to pay you directly for the total installation cost.  There is no --


MR. GROCHMAL:  For sure.  And if they are renting, sometimes there are additional costs.  So, you know, we had a venting change a few years ago where the standard vents were no longer acceptable; they were grandfathered in.  But now when you change out the tank, you have to upgrade the venting and sometime there's a 2 or $300 cost.  And we would bill that separately and collect that separately.  We would not put that on the bill.

MR. LADANYI:  Now, if there is a dispute with a customer, if a customer is not happy with your installation and refuses to pay the entire bill, what happens?  Is there penalties?  How does that collection process go?

MR. GROCHMAL:  Our process is pretty simple.  If you are not happy, we will take the product out and give you your money back.

MR. LADANYI:  Really?

MR. GROCHMAL:  A hundred percent.

MR. LADANYI:  Very good.  Okay, now let's go to another topic.

In your response -- you don't have to turn it, but it's your response to OEB Staff number 1.  There is a mention of a $50 archiving fee if a customer wants to see their contract with EnerCare.  Can you tell me more about this?  So that --


MR. GROCHMAL:  Yeah, a customer -- often we will suggest to the customer that they should contact EnerCare or Reliance or whoever, and ask to see a copy of their signed contract.  And it kind of surprised me that they were told that they had to pay an archiving fee.

MR. LADANYI:  So does this discourage some customers for asking for a contract?

MR. GROCHMAL:  Well, it does.  But, you know, that's the process, so --


MR. LADANYI:  And some customers, from what I understand from evidence in this case, do not actually have any signed contract.  So what do they do then?

MR. GROCHMAL:  I think Mr. Leis clearly indicated that this morning, that there are -- there's legacy water heater portfolios both -- I mean, because a lot of this has been assembled over a period of time, and I don't know how diligent all the earlier players were in having contracts because -- understand that some of these rentals when they first started out were like $9 a month back in the day, 30, 40 years ago  And I don't think people saw the need to have contracts and put liens, you know, register PPSA agreements against houses.

If you are renting a furnace or an air conditioner, I get that.  It's $150 or $200 a month, and you have a $10,000 asset, so you are going to register on that.  That's not often the case with a water heater.  A water heater is $1,500 and it's $20 or $30 as month, whatever the fee is.

So back in the day, none of these were -- I have never seen an agreement to be honest, a signed agreement from anyone, other than some of the more current stuff.

MR. LADANYI:  So in the case where you are replacing a water heater with presumably a more efficient water heater for a customer and the customer is concerned about some kind of buyout charges, but they are able to see any contract, what happens then?

MR. GROCHMAL:  It's kind of interesting.  It depends on the amount, but we get customers who will just -- you know, we give them the option to go with VISTA or to purchase and if the numbers seems to -- in our sense, $500, kind of that threshold, they are tired of dealing with the utility or the utility-like organization, and they will just say you know what, I will pay the thing, get rid of it and I am done with it, and then I don't have to worry about it anymore.

So we get that response from a number of customers.  And some customer will just say you know what, we are not going to do it now because, you know, we don't want to have to pay these fees.

MR. LADANYI:  Okay.  Now, in your response to Energy Probe number 1 -- again, there's no need to turn to it -- there is discussion about a need for having third party penalties on the bill.

Do you feel these help competition in this market, or in fact they are a hindrance to competition?

MR. GROCHMAL:  They certainly don't help competition.  Are they a huge hindrance?  They're there.  It's a topic of conversation with every customer who is facing a significant buyout and, you know, our relationships with our customers are generally so strong.  We don't get customers that will say tell you what, we are going to continue pay the rental for a couple more years until the buyout gets down to a level they are comfortable with, and then they will exercise the option at that point.

But it is a -- you know, it's a small hindrance to competition for sure.

MR. LADANYI:  So the information about buyout -- again you don't need to turn to it -- appears to be on those contracts that are in evidence and they were attached to a response -- VISTA response to Energy Probe number 4, and we saw some buyout charts.

Now, other customers don't have any such contracts.  So how would they know how much a water heater would, let's say depreciate, how much would the buyout charge decrease over the next few years.  Let's say if you advise them to wait three more years maybe, when it becomes cheaper to buy out the tank.

MR. GROCHMAL:  I don't know the answer to that and those buyout charts are something that Enbridge -- not Enbridge, but EnerCare might have created.  There were some buyout -- I won't call it necessarily recommendations.  But I think there was a consent order from the competition bureau a few years ago that looked into this issue and some people were signatories to it.  It may have been Reliance that required them to cap charges at certain levels.  My memory fades and I can't remember exactly, but it was like $200 or $400.

And I think that that had a very positive effect because it gave everybody some sense of certainty as to what you could expect when you change at a water heater.

We don't have that today.  A customer doesn't know, for the most part.  They may have looked at that table, may not, a buyout chart.  They don't know until they call.

They call, they find out, and then they make a decision how they are going to deal with it.

MR. LADANYI:  So in your experience, basically customers really don't know what it's going to cost them.  They are not generally capable of using that buyout chart to determine on their own roughly what it would be.

So let's say there is -- customers need to be better informed about what their options are.

MR. GROCHMAL:  Sure, they need to be better informed.  And there were so many different legacy situations.  I mean, there's water heaters that have come from electric utilities.  There's water heaters that have come from all sorts of places that have been assembled into these bigger companies now; there's been lots of consolidation.

And so the form of contract is -- it's hard to look at the buyout chart and say it applies to my situation because there was so many different contractual arrangements in the past that the homeowner isn't able to make a link.  So even though they could look at that chart and have some rough idea, they wouldn't be able to make a link.

MR. LADANYI:  So again, because EnerCare does not have a panel, I can ask you perhaps a question that I was wondering about.

So a few years ago EnerCare or Direct Energy bought out Toronto Hydro's water-heater rental program and there were electric water heaters and gas water heaters in this pool, and so now when one of those, let's say legacy Toronto Hydro water-heater rental customers wants to get rid of their water heater, what age is the water heater?  Is it from the age of the purchase, the date of the purchase by EnerCare, or is it from the date of the actual installation of the water tank earlier by Toronto Hydro?

So what I am trying to say is that if you calculate the buyout from date of installation it might have been installed, let's say five years prior to the EnerCare purchase of the pool of water tanks.

MS. ANDERSON:  Mr. Ladanyi, I am trying to understand the relevance of electric water heaters on this --


MR. LADANYI:  Well, I'm --


MS. ANDERSON:  -- are you making the leap that they are the same contract that Toronto Hydro had or --


MR. LADANYI:  Well, they were part of the same pool, and they are probably part of a -- I don't know if Alectra still has those electric heaters, but they are part of a removal charge and a termination fee, so it's a --


MS. ANDERSON:  But it wouldn't be on the Enbridge bill.

MR. LADANYI:  I don't know.  They could be.  I don't really know.  Maybe --


MS. ANDERSON:  To the extent that it's a generic question, that's --


MR. LADANYI:  It's a generic question, yes, it is.

MS. ANDERSON:  -- fine, but getting into, I guess, all water-heater practices, including electricity ones, which I am not aware that we are dealing with here --


MR. LADANYI:  No, but we are dealing with an open-bill program which could be charging termination fees on all the rental equipment, including electric, but I don't think electric is a large pool remaining in the Toronto area.  I have no idea.  I have not done any survey.  It doesn't really matter.  We can leave out electric altogether and let's just discuss gas water heaters, because Toronto Hydro had gas water heaters as well.

MS. ANDERSON:  Okay.  Maybe --


MR. GROCHMAL:  There's been a big preamble.

MS. ANDERSON:  -- repeat the question.

MR. GROCHMAL:  Yes, there's been a big preamble --


MR. LADANYI:  Yeah, so maybe start with this.  Suppose that the Toronto Hydro installed a gas water heater at a house in Toronto several years prior to selling the water-heater business to EnerCare.  Then the removal charge and age of that water heater, which presumably -- is it from the time of installation of the water heater by Toronto Hydro, the gas water heater, or is it from the time of purchase of the water-heater business by EnerCare, because if it's from the time of purchase by EnerCare, which I think was in 2013, but I could be wrong, that water heater would seem a lot newer than in fact it was.

MR. GROCHMAL:  I would think it would -- I don't know exactly what they do, but I would think it would make sense from the date of installation.  Somebody asked a question yesterday about how you could tell how old a water heater is.

MR. LADANYI:  I did, actually.

MR. GROCHMAL:  Yeah, one of the requirements for gas fitters, when you install a gas appliance you are required to put a tag on it, sign it, and date it, and that thing hangs from the gas pipe that's attached to the appliance, and you can tell pretty quick when that appliance was installed.  So -- and that would be the date, I would think, that I would work from if I was advising a client that's the date of the buyout.

MR. LADANYI:  Maybe one last question that I have been puzzled about.  I had asked the previous witness about this.  It seems that Enbridge open-bill program also operates in services that Enbridge Gas Distribution did not serve, it operates somewhere where there might not even be gas service.  Do you know anything about this?

MR. GROCHMAL:  Well, sure, they work all over the place, and so there are places where there are no gas service and, you know, I used to have a house not that long ago in the country, no gas, and so I had electric water heater, I had a heat-pump water heater.  I had to deal with it in other ways.

MR. LADANYI:  That was on the Enbridge bill or consolidated on the Enbridge bill?

MR. GROCHMAL:  No, I was out in -- I was in the Union Gas --


MR. LADANYI:  And there's --


MR. GROCHMAL:  -- franchise area.

MR. LADANYI:  And there's no open bill there, as we know.

MR. GROCHMAL:  There's no open bill.

MR. LADANYI:  Those are all my questions, thank you.

MS. ANDERSON:  Thank you.

Mr. Millar.


Cross-Examination by Mr. Millar:

MR. MILLAR:  Thank you, Madam Chair.

And good morning, Mr. Grochmal.  My name is Michael Millar.  I am counsel for Board Staff, and I just have a couple of questions, and they are largely going to be similar to the questions I asked of VISTA yesterday.  I think you may have been in the room.

I think like VISTA HVAC has expressed some concern about customers' perception with respect to having third-party billers on the bill and more specifically that these are either charges from Enbridge itself or somehow related to Enbridge or perhaps that if they don't pay the whole bill then they are at risk for losing gas service.  Is that a fair characterization?

MR. GROCHMAL:  That's correct.

MR. MILLAR:  Okay.  I took Mr. Leis through a number of things.  I am going to do the same thing with you.

You are aware that the partial settlement agreement has provisions in it that provide additional information regarding homeowners' rights that will be circulated to folks?  You are aware of that?

MR. GROCHMAL:  I am aware of that.

MR. MILLAR:  And in your view does that help?

MR. GROCHMAL:  And I think as Mr. Leis indicated, a lot of it has to do with timing.  You send it out.  You don't necessarily post it on the fridge so it's there when you are facing that particular decision.  And, yeah, I think it's going to help for sure.  How many people will retain that into their memory or have it available when they need to make that decision is another thing.  You can go out -- I think suggested in the evidence this morning that there might be a greater frequency, which would make some sense as well.

MR. MILLAR:  Okay.  So to sum up, you think it helps but doesn't totally alleviate your concerns.  Is that --


MR. GROCHMAL:  For sure.

MR. MILLAR:  Okay.  I also took Mr. Leis to the Board's proposed changes to the gas distribution access rule which are set to come into place March 1st of this year, I believe, and I don't know that I need to take you there, but essentially what these amendments do, amongst other things, is codify the provision that to the extent there is your gas bill and something else on the gas bill the order of priority of payment goes to the gas-bill part first.  Are you familiar with that, or at least did you hear me go over that with Mr. Leis?

MR. GROCHMAL:  I certainly heard you yesterday, yes.

MR. MILLAR:  Okay.  What do you think about that?

MR. GROCHMAL:  Well, I mean, it makes sense, and as Mr. Leis said, I was also under the impression that that pretty much was the present practice.  It surprised me that this is a new practice.  I am not sure I knew what the old one was or the current one.

The challenge is -- and I think I mentioned it in one of my responses -- is that the homeowner looks at a utility bill and it's not clear as to the rights and responsibilities with respect to that bill.

So you can create a priority, but what is my right to dispute a charge or to, you know, ensure that I am not going to be facing a gas disconnection?  And maybe there should be a disclaimer on the bill that not paying third-party charges won't get your bill -- your gas disconnected, because that's the fear that's in people's heads that we see, anyway.

MR. MILLAR:  Okay.  Thank you for that.  And just to be clear, I am not sure -- it may already have been the practice of Enbridge to apply the payment this way.  This is just a rule formally implemented by the Board, so frankly, I am not as certain as to what the previous practice was or not.  They may have already been doing this.  This is just now a formal rule by the Board requiring them to do so.

MR. GROCHMAL:  Okay.

MR. MILLAR:  So just so that that's clear.

But I think your response kind of leads me into the next question, which is the same one I had for Mr. Leis, and you may have heard my discussion with Enbridge yesterday as well, where essentially if somebody wants to get off, who wants to get a third-party provider off their Enbridge bill, they call Enbridge and tell them that, and I think within 15 days, unless they change their mind, the third party is off the bill, essentially no questions asked.

Does that do anything to alleviate your concerns?

MR. GROCHMAL:  To a point.  I think that it's definitely an improvement.  Does it alleviate our concerns?  Umm, I am not sure that, you know, we need those charges at all.  I guess that's really where I am coming from, that if they're not there in the first place then you don't need a process to remove it, and I think that they just shouldn't -- in our opinion, they shouldn't be there in the first place, so --


MR. MILLAR:  Okay.  Thank you, Mr. Grochmal.  Those are my questions.

MS. ANDERSON:  Thank you.  Mr. Donnelly.
Cross-Examination by Mr. Donnelly:


MR. DONNELLY:  Thank you, Madam Chair.

Mr. Grochmal, just a couple quick questions.  First I just want to clarify, both in your evidence today and your written evidence that was submitted, I just want to confirm that your company has no previous experience, direct experience, using the Enbridge open bill, so you are not an OBA biller, you don't have an OBA agreement with Enbridge; correct?

MR. GROCHMAL:  That's not quite correct.  We were a biller at one point.  We joined in 2009 for a number of years, and it took us a couple years to get accepted for some reason.  I think I saw a note somewhere in the evidence the other day that this was because of a change to an SAP system, and so they had a difficulty accepting new billers for a while.

And so we don't bill directly, but I still think as part of the arrangement through VISTA that we still had to be signatory to the OBA agreement even though we are a third -- we are sort of one step removed.

MR. DONNELLY:  So are we talking like 2009 was the last time you had an OBA --


MR. GROCHMAL:  No, that's when we started.

MR. DONNELLY:  Okay, when?

MR. GROCHMAL:  I think we did it for four or five years and it just wasn't working for us.

MR. DONNELLY:  Okay.  And do you have any direct experience through your company actually handling biller disputes on behalf of customers?

MR. GROCHMAL:  We don't get that many disputes, because we always do our best to resolve them in favour of the customers.

MR. DONNELLY:  This would go back to 2013 give or take, though, right?

MR. GROCHMAL:  Yeah.

MR. DONNELLY:  You don't have any recent experience --


MR. GROCHMAL:  No.

MR. DONNELLY:  -- prior to 2013 in dealing with open bill disputes on behalf of customers, correct?

MR. GROCHMAL:  None.

MR. DONNELLY:  That's all my questions.

MS. ANDERSON:  Thank you.  Mr. Duffy?

MR. DUFFY:  Good morning, Mr. Grochmal.  You spoke during your evidence in-chief about the difficulties of using the open bill program for small billers.

One of the items in the settlement, Mr. Grochmal, as I believe you will be aware of it was dialogue with smaller billers; do you know of that?

MR. GROCHMAL:  I am not sure the dialogue -- I am not familiar with that.

MR. DUFFY:  Oh, okay.  So as part of the supplementary partial settlement agreement, Enbridge has committed to have a process to have a dialogue with smaller billers to see what change cans be made to the program.

MR. GROCHMAL:  Okay, I hear you, yeah.

MR. DUFFY:  So the sort of concerns you've raised – 

I assume you're going to participate in that process and raise them that process?

MR. GROCHMAL:  Um-hmm, for sure.

MR. DUFFY:  Thank you, that's all the questions I have for you.

MR. GROCHMAL:  Okay.

MS. ANDERSON:  Mr. Stevens?

MR. STEVENS:  Enbridge Gas has no questions for the witness, thank you.

MS. ANDERSON:  Thank you.  So I will just confer with my Panel here.

[Board Panel confers]

The Panel has no questions.  So then is there any redirect?
Re-Examination by Mr. Shepherd:


MR. SHEPHERD:  Well, I am in Mr. Garner's hands.  I have one question.

When Mr. Millar asked you about charges on the bill, you said, Mr. Grochmal, I actually don't know why charges are on the bill at all.  Were you referring to all charges on the bill, or were you referring to the buyout and post contract charges?

MR. GROCHMAL:  The non-recurring charges, the one-time charges.

MR. SHEPHERD:  Thank you, that's my only question.

MS. ANDERSON:  Well, thank you.

MR. GROCHMAL:  Thank you.
Procedural Matters:


MS. ANDERSON:  You are excused.  So we have -- we are wrapping up and just to remind people -- and I actually did write a note on dates.

MR. MONDROW:  Madam Chair, I am sorry to interrupt you and I am sorry, I should have at the break discussed this with my colleagues a bit, but I didn't.  But I wonder if we might just take a minute and discuss it.

You did lay out a schedule that had argument-in-chief and responding argument and then reply.  It's not clear to me in this context who the Board feels should be submitting the argument in-chief.  So I wonder if we could just address that.

MS. ANDERSON:  In our view, it is an application by Enbridge Gas to continue the OBA so the argument in-chief is Enbridge's.

MR. MONDROW:  So then the parties for and against on these two issues would all be filing at the same time, and then Enbridge would have a reply.  Is that the Panel's thinking?

MS. ANDERSON:  That is the intention.  So that would be February 7th for the argument-in-chief, submissions February the 21st and with leap year, that makes the reply on March the 6th just with Enbridge as the applicant.  That is the standard process.

MR. SHEPHERD:  Madam Chair, is it worth considering whether those supporting the program should file before those wanting changes?  I know that's not the normal practice, but --


MS. ANDERSON:  We can take that under advisement.

MR. SHEPHERD:  Thank you.

MS. ANDERSON:  We will leave it as the argument-in-chief for February 7th, so you know.

MR. STEVENS:  Just by way of clarification, Mr. Shepherd, when you say those supporting the program, is that taken to mean those supporting Enbridge Gas's position?

MR. SHEPHERD:  Yes.

MS. ANDERSON:  Yes, because the program will continue; this is about the two unsettled issues.

MR. SHEPHERD:  Yes, I said that wrong.

MR. STEVENS:  Also just that, as everybody will have seen, there's evolution from the current practice to what Enbridge Gas is now proposing.

MR. SHEPHERD:  Yes.

MS. ANDERSON:  Okay.  Does anyone else, just before we leave it, have any comment about Mr. Shepherd's notion before we make a decision about certain parties filing in advance of others?

MR. DUFFY:  Well, I am not entirely sure that it's as clear-cut.  So for instance, as you would have seen in our initial position statement, agree generally with what Enbridge is proposing, but may for instance suggest refinements or changes to it.  So that's just something to keep in mind.

MS. ANDERSON:  Which is perhaps another reason for our submissions to be all together, but we will take that under advisement and issue a procedure order.

MR. STEVENS:  As I think my way through this, Madam Chair, I guess I have some concern as to whether parties will then feel the need to keep responding to one another in future rounds of the middle set of these arguments.

So I would hope that that would be taken into account as we come up with a process.

MS. ANDERSON:  I don't think we intend to have multiple rounds with whatever approach we take.

MR. MONDROW:  Madam Chair, sorry, for what it's worth -- and I've raised this and I am sorry we didn't have a chance to talk about it.

Under the structure where the applicant is essentially proposing modifications and everyone's responding to that, it does now in retrospect and having heard the discussions, seem to make sense to me that all submissions would be together.

Otherwise, we are going to have a submission reply issue as just highlighted, and I am not sure, frankly, where that would stop.  So we can discuss it with Staff, but I am not asking for any change at the moment.

MS. ANDERSON:  Thank you, Mr. Mondrow.

MR. MONDROW:  Thank you.

MS. ANDERSON:  I think the notion of having an argument in-chief is so that everyone knows what exactly is the position.  So I think that's helpful and I certainly think it's less confusing if everyone files their submissions together.  But we certainly take the comment under advisement.

MR. SHEPHERD:  I surrender completely.

MS. ANDERSON:  Okay.  Then let's leave it at that plan.   So that's February the 7th, February 21st for all submissions including OEB Staff, and the reply from Enbridge on March the 6th, is the Friday, day given leap year.

Great.  Thank you, everyone.  Thank you everyone for your time and we are off the air.
--- Whereupon the hearing concluded at 11:48 a.m.
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