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Friday, June 20, 2008

--- Upon commencing at 9:33 a.m.


MR. KAISER:  Please be seated.


Mr. Penny.

Preliminary matters:


MR. PENNY:  Yes, thank you, Mr. Chairman.  There are two preliminary matters.  One is simply to record, for the benefit of those reading the transcripts, that we have provided answers to Exhibits J6.1, J6.5, 8.2, 8.6, 8.8, 8.13 and 14.2.


I would note that with respect to J6.1, that was the -- a question that related to production of business case summaries, and we had said at the time that even the reduced request that was eventually agreed upon would produce a fairly large volume of documents.  


So what we have done is filed a hard copy with the Board, and we have indicated to all parties that the documents are available on a CD, on a request basis, so anyone who wants the full set, we will give them a CD.


It will also be posted with all of the other evidence on OPG's website.


The other preliminary matter was that Mr. Thompson spoke to me this morning with two specific questions trying to relate some numbers from various schedules that he wanted to clarify.  I have spoken with Mr. Barrett about it.  I think there is one of the two questions we can clarify.  The other, I think we would need to go and speak to Mr. Long about before answering.  


So I suggested to -- I am content that Mr. Thompson comes back to those, if he likes, and he can perhaps clarify the one that we think we can clarify now, and I am content that we take an undertaking to speak to Mr. Long about the other.


MR. KAISER:  Okay.  Perhaps you want to proceed with that.

ONTARIO POWER GENERATION - PANEL 11, RESUMED - VARIANCE/DEFERRAL ACCOUNTS


Andrew Barrett, Previously Sworn


Joan Frain, Previously Sworn


Lubna Ladak, Previously Sworn


John Mauti, Previously Sworn

MR. THOMPSON:  I don't know if you wanted me to put on the record, Mr. Chairman, the one that is going to be handled by way of undertaking.  That might perhaps give us a marker at least to come back to.


MR. KAISER:  Yes.

Cross-examination by Mr. Thompson (continued): 


MR. THOMPSON:  It wouldn't take me -- a few moments.


The point of clarification I discussed with Mr. Penny arose out of my discussion with Mr. Barrett yesterday about the extent to which ARC was unfunded.  I had been proceeding on the premise that it was all unfunded, and I drew that conclusion from something Mr. Long said at transcript volume 7, page 126, when he was being questioned by Mr. Buonaguro.


But let me just give you -- going back to look at the numbers, I think that it is not all unfunded, and so what I drew to Mr. Penny's attention were the following numbers.  They're the numbers in H1, tab 3, schedule 1, where the amount of ARC, the NPV of ARC in rate base, with respect to -- well, Bruce and the other two plants, Pickering and Darlington, is shown in line 3.


For example, in 2007, the numbers 2,528 in total, 2008 for the nine months is 2,325 million for the total, and for 2009 it is 2,178 million for the total.  I had assumed that was all unfunded liability.


In the K7.1 document, and it is also in I think J1.3, the average unfunded nuclear liability for the 2008 period is 1,230 -- that's the nine months, 1,231 million, and for the 2009 period was 878 million.


So that if you subtract the larger number from the smaller, I concluded that for the nine months in 2008, there was 1,093 million of ARC in rate base that was funded and that for the 2009 year, 1,300 million of the ARC nuclear liabilities in rate base was funded.


And I asked Mr. Penny if that could be confirmed, and I understand it may not be quite that simple, but that is what Mr. Long is going to do for us, as I understand, reconcile those numbers.


MR. PENNY:  Yes, that's correct.  I understand the fundamental question is whether the difference between the totals in H1-T3, schedule 1 of 2,325 and 2,178 for 2008 and 2009, and the K7.1 totals of 1,231 million and 878 million, is funded liability, or otherwise to explain the difference between those numbers.


MR. THOMPSON:  And the --


MR. KAISER:  Can we have a number for that?


MS. CAMPBELL:  Yes.  That would be J15.1.

UNDERTAKING NO. J15.1:  TO PROVIDE ANSWER WHETHER THE DIFFERENCE BETWEEN THE TOTALS IN H1-T3-S1 OF 2,325 AND 2,178 FOR 2008 AND 2009, AND THE K7.1 TOTALS OF 1,231 MILLION AND 878 MILLION, IS FUNDED LIABILITY; OR OTHERWISE EXPLAIN DIFFERENCE BETWEEN THOSE NUMBERS.


MR. THOMPSON:  The other question arose from a discussion I had with Mr. Barrett about the nuclear liability deferral account amount to December 31, 2007 of $131 million.  He referred me to Board Staff Interrogatory No. 1.  I took it from my discussion with Mr. Barrett yesterday, and I may not have understood it correctly, but I thought he was saying that the whole of that $131 million in the deferral account related to assets other than Bruce.


I looked closely at -- that's what I understood it to be, and I think I was actually working from two different numbers.  They looked the same, but they were different -- looked closely at Interrogatory No. 1, the response, and in response B, it indicates that a portion of the liability, the 1,386 million bump-up that occurred in the end of 2006 relates to Bruce; namely, 878 million of it, which is about 63 percent of the total.


So I asked the question:  Does this mean 63 percent of the 131 million deferral account is Bruce related?  And I understand that a portion of it is Bruce related, but it is not quite as simple as 63 percent.  I think that is what Mr. Barrett is going to explain.


MR. BARRETT:  Well, actually, you're right.  It is not simply 63 percent of the $131 million number, but I will ask Ms. Ladak just to explain the reasons why.


MS. LADAK:  One of the components of the $130 million is depreciation expense.  The depreciation expense for each of the stations depends on the service lives for each of the stations.


So it is not really 63 percent of all components for depreciation expense.  It varies by station.


MR. THOMPSON:  Well, are you able to tell me now or could you do it by way of --


MS. LADAK:  I am just going to look it up right now.


MR. THOMPSON:  I just wanted to know how much of the 131 is Bruce related.  I am happy if you do it at the break so we don't waste time here.


MR. BARRETT:  Why don't we look at it over the break?  It is a matter of a relatively simple calculation and we will put it on the record after the break.


MR. THOMPSON:  That would be satisfactory.  Thanks.


MR. PENNY:  I think those were the only preliminary matters, Mr. Chairman, so we can carry on with Board Staff.


MR. KAISER:  Thank you.  Ms. Campbell.

Cross-examination by Ms. Campbell:


MS. CAMPBELL:  Board Staff will be relying upon two documents that have already been given to the panel, I believe, yesterday.   And the first one --sorry, one of the ones that we marked yesterday, early --

MS. CHAPLIN:  Microphone, please.

MS. CAMPBELL:  It was on.  I'm sorry.

One of the documents we marked yesterday that I will be referring to is K14.3.  K14.3 is the Accounting Procedures Handbook for Electric Distribution Utilities, and it's article 220, account 1592.  So if you could have that?

And as I indicated yesterday, Board Staff provided Mr. Penny with copies of two additional documents.  I have also put them up for the panel.  The first one is dated November 28th, 2006, and it's a Board document, the re line is:  "The approval of accounting interest rates methodology for regulatory accounts."  And I am going to propose to give that exhibit number K15.1.
EXHIBIT NO. K15.1:  OEB document EB-2006-0117 entitled, "RE: approval of accounting interest rates methodology for regulatory accounts," Nov. 28th, 2006.

MS. CAMPBELL:  And the second sheet is a single sheet. It states:  "Prescribed interest rates for accounts, gas utilities and electricity LDCs and other rate-regulated entities approved by the Board."

I propose to make that K15.2.
EXHIBIT NO. K15.2:  Document entitled, "Prescribed interest rates for APPROVED accounts oF gas utilities and electricity LDCs and other rate-regulated entities approved by the Board."

MS. CAMPBELL:  And the second sheet indicates prescribed interest rates have been since the second quarter of 2006, using the methodology that is referred to in the November 28th, 2006 document.  That's K15.1.

It has the rates going, as I said, from the second quarter of 2006 right up to this present quarter of 2008.  Given that I just filed those, I might as well start with the interest rate questions that I have for you.

First of all, there was some discussion of this yesterday, so I apologize if I repeat a bit of it.  Some of it I will just simply need clarification.  Some I am going to ask questions that go in a slightly different question.

The first thing I would like to ask you about is the deferral and variance accounts.  Not parts, just the deferral and variance accounts, and the proposed rates for those deferral and variance accounts.

Yesterday there was a discussion about the fact that OPG proposes to use what they call, "Other long-term debt provision to calculate the carrying charges for the deferral and variance accounts."

Those proposed rates, I understand to be 5.65 percent for 2008, and 6.47 percent for 2009.  Am I correct?

MS. LADAK:  Yes, that's correct.

MS. CAMPBELL:  Thank you.

One of the things that was touched on yesterday and I would like to discuss with you right now is these documents, is the fact that these numbers don't mirror the rates that are contained in K15.2 and don't follow the methodology in K15.1.  I would like to discuss that for a brief period of time with you.

To set that up, I would like to first of all go to K15.1, and this is the document that is dated November 28th, 2006 and has to do with setting consistent accounting interest rates through consistent application of the same methodology.

Just briefly, if I am correct that OPG participated in the process that ended up resulting in the, this document; am I correct?

MR. BARRETT:  Yes, that's right.

MS. CAMPBELL:  All right.  If I could look at the first page of the document, please, the first page of the document under "Introduction" indicates that the Board intended to implement:

"A new approach to setting interest rates for use by Ontario natural gas utilities and electricity LDCs for regulatory accounts under the Uniform System of Accounts.  The key objectives of the plan were to derive an accounting interest rate methodology that would reflect market rates and be responsive to changes in market conditions."

It also states:

"This approach would also be beneficial in incentive ratemaking regulatory regime where the review of interest crates for accounts is not undertaken as part of an annual rate application process."

The end result of this consultation process that OPG entered into is on page 2:

"As a result of this process, the Board approved an interest rate for deferral and variance accounts equal to the three-month bankers' acceptance rate as published in the Bank of Canada's website, plus a fixed spread of 25 basis points."

For CWIP, the Board approved rate of interest was the Scotia Capital Inc. all-corporates midterm average weighted yield, which now has been replaced by something equally as compelling, called the DEX midterm corporate bond index yield.

My point in this is simply that those two rates have now been set for all of the other regulated utilities in the province of Ontario.

If I could turn to K15.2, the purpose in filing this is simply to indicate the application of the two methodologies that are referred to in K15.1.  So that as you can see currently in the second quarter of 2008, for all accounts but CWIP, the rate is 4.08 percent, and for CWIP it is 5.18 percent.

Now, as we discussed, what OPG is proposing is quite different from what is contained in the two documents I have just referred to.

Yesterday, when you were -- and I believe it was you, Ms. Ladak -- were being cross-examined, there was reference made to the fact that the recovery of regulatory assets by electricity distributors takes place over a four-year period.

And I believe that you indicated that you understood that to be correct.

MR. BARRETT:  I'm not sure if that's --

MS. LADAK:  I'm not sure if I said that.

MR. BARRETT:  My recollection is that was a question that was posed by Mr. Rodger.  I think her answer was that we weren't familiar with the details of that.

MS. CAMPBELL:  All right.  Can you accept, subject to check, that it is a four-year period?

MR. BARRETT:  Is this with respect to current accounts, or previous regulatory assets?

MS. CAMPBELL:  It's the period 2004 to 2008.

MR. PENNY:  I think what we would prefer to do is assume for the purposes of whatever question you want to ask, that that is correct.  But I am not -- I don't think we're prepared to accept, subject to check, that that is correct.

MS. CAMPBELL:  All right.  Then that's fine.  If you could just assume for the purposes of our discussion concerning the interest rates, that that is the time period, it is roughly a four-year time period.

I simply note that when I look at many of the accounts that exist right now, that the time for clearing most of these accounts, the current ones, is approximately -- it's three years, is it not?

MS. LADAK:  It's three years from the date of the effective -- from April 1, 2008, but the time the balances have been in the account have started in 2005.  So some of these will not be recovered for a period of up to five to six years.

MS. CAMPBELL:  Okay.  One of the objectives that was discussed in the accounting policy was the need for consistency.

The purpose of this long discussion leading up to this is to determine why it is that OPG believes that it is appropriate to use the long-term debt provision that you have made, which yields much higher interest rates than those in place for the rest of the utilities in the province.


MR. BARRETT:  In our evidence at Exhibit J1, tab 3, schedule 1, page 2 of 19 --

MS. CAMPBELL:  Could you say that again, please?

MR. BARRETT:  Certainly.  It is Exhibit J1, tab 3, schedule 1, page 2 of 19.

MS. CAMPBELL:  I've got it.  Thank you.

MR. BARRETT:  We explain in the first paragraph on that page that the average term of our -- the long-term debt is roughly the same as the expected recovery period that Ms. Ladak has referred to.

So there seemed to us to be a good matching between the underpinning financing and the term of recovery.  So I think that is one distinction that I think that we would advance.

The other distinction which I think is noteworthy is that some of these balances in our accounts are quite sizeable.  I think that would distinguish them from some of the accounts that you would see for some of the LDCs.


MS. CAMPBELL:  If one of the -- here's what my problem is.  When I look at the rates that have been set for all of the other utilities, the objectives in setting those rates was to reflect market rates that have been responsive to changes in market conditions.


Why are rates that reflect market rates and are responsive to changes in market conditions not appropriate for OPG?


MR. BARRETT:  I would say the thing that is most appropriate is our actual cost of debt, because that is the cost that will actually finance these balances, and that's why we have advanced the use of our own rates.


While I could appreciate that using a generic approach has some administrative simplicities associated with it, to the extent that you have information about the actual costs, as we do in this case, I think it would be appropriate to use those actual costs.


MS. CAMPBELL:  But that's an argument that could be put forward by every utility, could it not?


MR. BARRETT:  Potentially.  I think some of those arguments were raised or were advanced in the course of the Board's review.


MS. CAMPBELL:  Clearly they weren't accepted, so I am not certain that I understand why it is that OPG feels that its circumstances are so unique that it should be treated differently than the other regulated utilities.


MR. BARRETT:  Again, I think -- as I might have mentioned, I think some of the distinguishing circumstances is both the term of some of these recoveries and the size of some of these balances.


In that circumstance, we believe it is more appropriate to use our actual financing costs, as that provides a better and more accurate matching of actual costs than the generic approach.


MS. CHAPLIN:  Mr. Barrett, do you mean size in an absolute sense or in some sort of percentage terms?


MR. BARRETT:  I was thinking about size in an absolute sense.


MS. CHAPLIN:  Thank you.


MS. CAMPBELL:  The only comment that I would make is you are aware that Toronto Hydro and Ottawa Hydro are subject to K15, i.e., the methodology that was set in November 2006 and are subject to the rates that are in K15.2.  You would agree with me those are large utilities, also?


MR. BARRETT:  I understand they are subject to that policy and that they are large LDCs.  I am not certain of the size of the account balances that they would have or the term of recovery for those account balances.


I suspect their size relative to OPG's regulated facilities, that the size of those balances would be shorter and the term of recovery would also be shorter.


MS. CAMPBELL:  I would like to ask you about the parts deferral account now.  The parts deferral account, I understand that you are proposing use of a weighted average cost of capital.


MR. BARRETT:  Yes, that's correct.


MS. CAMPBELL:  All right.  And I believe that the rate proposed for the parts deferral account for 2008/2009 is 8.48 cents?


MS. LADAK:  That's correct.


MS. CAMPBELL:  Percent, I apologize.


MS. LADAK:  Percent, yes.


MS. CAMPBELL:  You would like a little bit more than 8.48 cents, I'm sure.  If it was that easy, we would all go home now.  Okay, so 8.48 percent.


Now, you are aware that -- well, I don't know if you are aware.  Are you aware of the fact that the Board has never approved the use of weighted average cost of capital in that manner?


MR. BARRETT:  Yes, I am aware of that.


MS. CAMPBELL:  Why are you proposing it now?


MR. BARRETT:  As we say in the evidence, the parts regulatory asset, in many respects, is unique.  The recovery period can be up to 15 years.  So it is a very long-term regulatory asset, and we believe, in that unique circumstance, that that asset should be financed by long-term capital, which we would say is the weighted average cost of capital.


I might also add that the idea of using WACC was something that was identified in a Board report, the 2006 EDR Rate Handbook.  That was a proposal that was included in that handbook in that point of time.  In the end, the Board didn't adopt WACC, but certainly in the course of reviewing changes to that handbook, the use of WACC was considered.


MS. CAMPBELL:  Yes, and, as you said, it was rejected.


MR. BARRETT:  In the end, that's correct.


MS. CAMPBELL:  That's right.


Now, you talked about the fact that the parts account, you said, could be recovered over as long as 15 years.  The Board could decide to order its recovery in a shorter period of time, can't it?


MR. BARRETT:  That's correct.


MS. CAMPBELL:  Because the reg says no longer than 15 years?


MR. BARRETT:  That's correct.


MS. CAMPBELL:  So one of the reasons that you think the 8.48 percent is necessary is because of the length of the term of the recovery?


MR. BARRETT:  That's correct.


MS. CAMPBELL:  Okay.  I referred briefly to the fact that the rate for CWIP is the DEX mid-term corporate bond index yield, and that approximates a 10-year bond yield, which is higher than the banker's acceptance, three months plus 25 basis points.


Given the fact that it reflects a rate that is approximately 10 years, why is it not an appropriate rate?  Why could it not capture the cost of -- the carrying costs that are being incurred by OPG?


MR. BARRETT:  Again, I would return to our view that long-term assets, like parts, are best financed by the weighted average cost of capital.


MS. CAMPBELL:  Given that it has never been done before and you would be the first utility for whom this is done, what are the reasons that make -- that require the Board to take such an extraordinary step and set such a precedent?


MR. BARRETT:  I don't think there is anything that requires the Board to adopt our proposal in this circumstance.


MS. CAMPBELL:  Well, I am saying "requires", because what you're saying is there is nothing else that will meet your need.


MR. BARRETT:  I'm not sure I'm saying that, either.


What I'm saying is we think that's the best approach, that that is the most appropriate approach.  That's most reflective of the actual underpinning financing.


MS. CAMPBELL:  Now, I would like to clarify some evidence that was given by Mr. Long that relates to weighted cost of capital, but it was given -- you might want to just pull this out.  It is on volume 1, page 149 to 150.  That was the first day of the hearing -- I apologize, transcript.  


I just want to confirm what I think he said and confirm it with this panel.  It was at the very -- towards the -- it was towards the end of the hearing, as I said, page 149 to 150.  Mr. Cincar asked a series of questions, and if you just want to glance over it, it starts at the top of 149.  It finishes at line 11 on the following page.


MR. BARRETT:  Yes, I have reviewed that.


MS. CAMPBELL:  I just want to confirm.  I believe that what Mr. Long's evidence was, when you go through that page and a half, is that OPG is not using the -- was not using the weighted average cost of capital interest rate to capitalize interest for CWIP?


MR. BARRETT:  That's correct.


MS. CAMPBELL:  But that is something that OPG may consider going forward?


MR. BARRETT:  Yes, that's right.


MS. CAMPBELL:  And if they did consider it, it would be contained in whatever application you make in 2009?


MR. BARRETT:  We haven't decided whether it would be part of our next application.  It is an issue, I think, as Mr. Long indicated, that we are examining and we may bring it forward in the next application.


MS. CAMPBELL:  Thank you.

I would like to go to tax next, and specifically the variance account that you are proposing for tax, and that is J1-T3-S1, page 14.

MS. LADAK:  Yes, we have that.

MS. CAMPBELL:  Okay.  This is the -- these are the series of questions that will require the use of K14.3, which is the Accounting Procedures Handbook, and specifically account 1592.

Now, I am correct this is a variance account that does not exist, but is proposed in this application for the first time by OPG?

MS. LADAK:  Yes, that's correct.

MS. CAMPBELL:  All right.

I know from reading the evidence, if I look on -- sorry.  Before I get to that, the change in tax rates rules and assessments variance account is to capture the impact on revenue requirement of four specific changes -- four specific items, rather.

So differences that result from a legislative or regulatory change to the tax rates or rules of the Income Tax Act and the Corporations Tax Act; differences in municipal property taxes that result from a legislative or regulatory change to the tax rates or rules; differences that result from a change in, or a disclosure of, a new assessing or administrative policy that's published in public tax administration or interpretation bulletins by relevant federal and provincial tax authorities, or court decisions on other taxpayers; and then finally, any differences that result from tax assessments or reassessments.

Just going to the third point.  The intention, or at least the stated intention, is to capture the impact on revenue requirement.

I am not certain how differences that result from a change in or a disclosure of a new assessing or administrative policy that's published in public tax administration or interpretation bulletins, et cetera, et cetera, has a revenue impact.

Could you explain how that would work, what it is that you are envisioning falls within that particular bucket, so to speak?

MS. LADAK:  When "we" do a forecast to determine our revenue requirement for a particular period, it would be based on the existing information at that point in time, in terms of the existing regulations and so on.

If a new -- if there is a court case, as we said here on line 29, if there is a court decision or a new policy that's put forth by Canada Revenue Agency, that would impact the income tax expense that we would have to pay and that would be the type of item that we would record in this account.

MS. CAMPBELL:  Now, cited in your evidence as almost a precedent for this type of account is account 1592, which I handed out.

You will agree one of the differences between 1592 and what you are proposing is that account 1592, at least number 3, the differences to be recorded regarding PILs are for a single-year period.

MS. LADAK:  That is the difference, correct.

MS. CAMPBELL:  Right.  And yours is open-ended, is it not?

MS. LADAK:  That's correct.

MS. CAMPBELL:  And there was a discussion yesterday concerning what's going to be captured by this account as the result of an assessment -- a reassessment, rather.

My recollection is that if there is tax payable, I believe, Mr. Barrett, you said that was OPG's problem?

MR. BARRETT:  In the prior period, that's --

MS. CAMPBELL:  In the prior period.  I apologize.  I am thinking about the 1999 reassessment.

MR. BARRETT:  Yes.  In the prior period, to the extent there were additional costs, we would not be seeking to bring those costs forward into the test period.

However, as I think I indicated yesterday, to the extent that a reassessment caused a recalculation of the tax losses that accrue during the interim period that we are proposing to bring forward, that there would be an effect.

MS. CAMPBELL:  What about if there's a reassessment that changes the value of an asset?

MS. LADAK:  Well, that would be the same type of thing.  If it affects -- we would not touch the tax losses.  Any changes that would happen as a result of a reassessment, if the value of an asset changes, the CCA that we would claim on that asset would change for each of the subsequent years.

So the only portion that would go into the variance account would be the portion related to 2005 and future periods, since we have been rate-regulated.  The only reason we are proposing to bring those amounts forward is because we are giving up tax losses from 2005 to 2007, and that would have an impact on the tax losses that we are bringing forward.

MS. CAMPBELL:  So what we're talking about are periods that occur before you are regulated.  I take it the thinking is, is if we're using tax losses that occur prior to regulation --

MS. LADAK:  No, we are not using -- no.  I've just --

MS. CAMPBELL:  I'm failing to understand -- and perhaps it's I haven't had enough caffeine or sleep -- but what I am not understanding is why impacts from 1999, I am having trouble understanding how things that occurred prior to regulation end up being captured in a variance account that is created after you become regulated, and affect the ratepayers going forward.

I am just not understanding that.  Could you explain that?

MS. LADAK:  We're talking sort of about a policy type of change, so a policy change.  We would have prepared our -- we prepared our tax loss calculation for 2005 to 2007 based on certain assumptions and the rules that were prevailing at the time.

If we receive an assessment for that period, even if the assessment relates to 1999, that same policy or rule would apply to future years.  So it's not as if we're bringing something forward from 1999.  It is just that policy would continue to operate for all future years.

MS. CAMPBELL:  That was helpful.  Thank you.

I had touched briefly on 1592.  One other thing that I note when I look at it is, it is not as expansive as what you are seeking.  Would you agree with me?

MR. BARRETT:  Yes, that's right.

MS. CAMPBELL:  Can you explain why it is that you feel such a significant breadth is needed for this variance account?  Why is this necessary?

MS. LADAK:  If you read our evidence, it is largely the same.  There are only a few differences between our proposal and what's in 1592, and those differences really relate -- one is to bring in the municipal property taxes, and I'm not sure if that is captured in 1592 or it refers to payments in lieu.  It might be the same type of thing.  I'm not sure about that.  That could be one difference.

The other one is, as we discussed earlier, court decisions on other taxpayers, and changes in assessing administrative policy.

So those were the only other items, because those items would have an impact on our tax expense.

MS. CAMPBELL:  That and the reassessment.  There is no reassessment here.

MS. LADAK:  Pardon me?

MS. CAMPBELL:  I'm sorry, I don't think 1592 also permits the differences that result from tax assessments or reassessments.

MS. LADAK:  Well, it does.  A3 and 1592, it says:

"Any differences in 2006 PILs that result --


MS. CAMPBELL:  I'm sorry.  Yes, we agree that that's limited to the one year.  I apologize.  Yes.  But it is limited to one year, whereas we agree yours is open-ended.

MS. LADAK:  But the principle is the same.  It relates to tax reassessments.

MS. CAMPBELL:  Yes.

MR. KAISER:  Ms. Campbell, could I just ask you –-


MS. CAMPBELL:  Certainly.


MR. KAISER:  -- 1592 says for 2006 and subsequent years.  So does this regulation apply to subsequent years or is it limited to 2006?  I shouldn't say regulation.  I guess it is not a regulation, but --

[Board counsel confer]

MS. CAMPBELL:  It's my understanding that -- and I think this might have been touched on by somebody yesterday -- that sometimes -- frequently tax changes are introduced in advance of their passage in legislation.

Do you agree with that, Ms. Ladak?

MS. LADAK:  Sorry, could you repeat that?

MS. CAMPBELL:  That sometimes tax changes are introduced or often introduced in advance of their passage in legislation; in other words, you've got a heads-up they're coming?


MS. LADAK:  Yes, that's correct.


MR. PENNY:  Do you mean that they're announced before the legislation is passed?  Is that what you're asking?


MS. CAMPBELL:  My understanding is that there is -- it's not just an announcement, that people are made aware of it earlier on that tax changes are going to be forthcoming.


MR. PENNY:  But is it -- sorry.  Is what you're asking, are they implemented before legislation is passed?


MS. CAMPBELL:  No, no.  What I'm talking about is the ability of OPG to forecast, based upon knowledge that tax changes will occur, will be implemented.


Can you explain to me why OPG doesn't forecast in that fashion?


MS. LADAK:  We actually do forecast that.


MS. CAMPBELL:  Okay.


MS. LADAK:  Yes.  And we did that for the test period.


MS. CAMPBELL:  So if you can -- okay.  If you can forecast in that way -- you're saying, I'm sorry, it is reflected in your application?


MS. LADAK:  Yes.  The question was asked yesterday and I said I wasn't certain if it had been forecast or not.  It has been forecast.  But you still run the risk that, yes, it's been announced, but you don't know quite all of the details and whether it actually will be passed.  So that's the reason for having a variance account.


MS. CAMPBELL:  Did OPG consider waiting and seeing whether or not such a variance account was necessary; in other words, whether what you're concerned about is actually going to happen?


MS. LADAK:  That's a possibility.  That's another approach to take.  We decided to build it in.  That's just one aspect of requesting the variance account.


MS. CAMPBELL:  Yes.  And I believe yesterday Mr. Barrett said one of the key aspects was material risk.  Can you explain why this is a material risk?


MS. LADAK:  It's the account in total.  There are things about the reassessments that we discussed yesterday that would be a risk for us.  There could be other changes that we weren't aware.  Like, we put in the changes that we were aware of.  There could be other changes that take place that we hadn't forecast or were not aware of.


MS. CAMPBELL:  You have four different areas or four different buckets, so to speak, that you would like to have placed into the variance accounts.


If the Board was going to approve some but not all of these, what would you prefer to have included in the variance account?  What's the priority out of the four points?


MS. LADAK:  I would actually need to speak to the tax people within the company to determine which the greatest issues for us are.


MS. CAMPBELL:  I am trying to determine, if we're talking about material risks, which of the four would be considered the most, down to the least.


So -- and that's just put in a very simple, non-tax way.  What I am really trying to figure out is:  If the Board limited the items that would be recorded, which are the ones that you feel are the most important for inclusion in such an account?


MR. BARRETT:  You're simply looking for a rank ordering?


MS. CAMPBELL:  Yes.  Basically, that's what I would like to know.


MR. BARRETT:  Well, we can do that.


MS. LADAK:  It's difficult for us to say as a panel.  As well, it is very difficult to say which of these issues will become the most significant.  Like, for example, with the audits that could take place, that could result in significant impacts.  But there could be potential changes to legislation or tax rules or court decisions that could also result in significant impacts.


MS. CAMPBELL:  But in creating this variance account and coming up with it, you must have turned your mind internally to what was necessary to put into this account, and you chose these four things, these four subject matters.


I am trying to understand why they were chosen and what significance they have to the company.


MR. BARRETT:  Yes.  As I indicated, we can do that.  As Ms. Ladak has said, we consider all four of these categories to represent material risk to the company, but we will do our best to rank order them.


MS. CAMPBELL:  Thank you.  That would be undertaking J15.2.


MR. PENNY:  Can I clarify?  I am confused about what it is you're asking for.  We started out talking about which are the most important, and then we ended up talking about why these four were chosen.


So which is it?


MS. CAMPBELL:  Well, one logically follows the other, in my mind, Mr. Penny.  What we were talking about was why they were chosen, and then we were talking about ordering them.


MR. PENNY:  So it is both?  You would like to know why these four, in particular, were chosen, and if we're in a position to order them in order of importance?


MS. CAMPBELL:  Yes.  And it goes back --


MR. PENNY:  Thank you.


MS. CAMPBELL:  -- to the material risk issue.


MR. PENNY:  Could you keep your voice up please, Ms. Campbell?  I can't hear you.


MS. CAMPBELL:  I'm sorry, I said it goes back to the material risk issue that I discussed with Mr. Barrett.

UNDERTAKING NO. J15.2:  TO ADVISE WHY THE FOUR MATERIAL RISKS WERE CHOSEN AND TO RANK IN ORDER OF IMPORTANCE.


MS. CAMPBELL:  The interest rate proposed for this account is what, Ms. Ladak?


MS. LADAK:  That would depend on the clearance period for the account.


MS. CAMPBELL:  Okay.  Can you give me an idea of what it would be, or has OPG not settled on what the...


MR. BARRETT:  We would expect the clearance for this account would be similar to the other non-parts accounts, and we would propose the same interest rate.


MS. CAMPBELL:  So it would be the same interest rate that we were discussing previously?


MR. BARRETT:  That's right, the other long-term debt.


MS. CAMPBELL:  I see.  So currently the 5.65 for 2008, 6.47 for 2009?


MR. BARRETT:  Yes, I believe those are the numbers.


MS. CAMPBELL:  Thank you.


I would like to talk to you about the pension account now.  That is J1-T3-S1, pages 12 to 14.


And I am also going to make reference to an IR, which is Staff IR 56.  That's L1-56.


MR. BARRETT:  We're just going to have to turn that interrogatory up.


MS. CAMPBELL:  Certainly.


MR. BARRETT:  Yes, we have that.


MS. CAMPBELL:  The first question relates to the accounting mechanics for the account.  How would the variances be determined, and what are the associated journal entries to record the variance?


MS. LADAK:  The proposal for the variance account relates to variances in pension expense.  It didn't look at funding variances and changes and how the funding would impact the pension expense.


I would have to take a look at that.


MS. CAMPBELL:  Could we have an undertaking for that, please?


MR. MAUTI:  Just to be clear, funding transactions don't directly have an impact on pension expense.  It's a complex calculation to work its way in.  So I am not exactly clear what the undertaking is.


MR. RUPERT:  Sorry, just so I am clear on what's being discussed, I thought the question was just for the portion of the change in pension expense that you are proposing to capture in this variance account, what the journal entry was.  Was it a funding question?


MS. CAMPBELL:  No.  The question was:  How will variances be determined and what are the associated journal entries to record the variance?


MS. LADAK:  Okay.  Then I am not sure I --


MR. MAUTI:  We were just looking at the IR dealing with the funding valuation.  That's why we're unclear.


MS. CAMPBELL:  I'm sorry, I just meant you to have that up for the next question.  I apologize.


MR. MAUTI:  Oh, I'm sorry.


MS. CAMPBELL:  I am so sorry.  The next question requires you to turn your attention to that.  The first question really is as simple as it sounded.  I'm sorry, I will repeat it.


Please explain the accounting mechanics for this account.  How will variances be determined and what are the associated journal entries to record the variance?


MS. LADAK:  We would take a look at the impact of the discount rate on the pension expense.  Once it reaches the threshold trigger of $75 million that we have proposed, we would put that amount into the variance account.

So if the variance related to the change in discount rate, for example, is $80 million, we would put that into the variance account, and the entry for that would be: "debit regulatory asset, credit pension expense."

MS. CAMPBELL:  Thank you.  Now moving to L1-56.  As I indicated, this is a Staff interrogatory.  It states:

"The evidence states the most recent actuarial valuation filed and current to January 1st, 2005, showed the pension fund to be in deficit position.  The next actuarial valuation was to be performed as of January 1st, 2008.  If the updated valuation is now completed, please provide a copy.  If not, when will it be available?"

You advised that:

"The January 1st, 2008 funding valuation has not yet been completed.  It's currently expected to be available by the end of August 2008."

Can I ask you why OPG didn't decide to await the valuation's completion, and then file an accounting order application, after reviewing it?

MS. LADAK:  As Mr. Mauti explained, this is related to the funding, which is a separate calculation from the pension expense, and the variance account relates to pension expense.

MR. MAUTI:  And even more specifically, the variance account deals with the discount rate impact of pension expense.

MS. CAMPBELL:  Thank you for the clarification.

Now, I have a question that actually has to clarify two different statements that appear to be slightly at variance.

It may not be, but for this you will also need the -- you will need your own evidence, which is J1-T3-S1, page 13.  You should already have up.

MR. MAUTI:  Mm-hmm.

MS. CAMPBELL:  And the other thing is page 46 of the annual -- 2007 annual report, which is A2, tab 1, schedule 1, appendix A, and it is page 46.

MS. LADAK:  Yes, we have that now.

MS. CAMPBELL:  Right.  If I go to page 46 of the annual report and I go to the table at the bottom, it talks about assumptions, accounting assumptions.

And it talks about discount rates that we have used and if you go to the second heading, it is: "Discount rate."

MS. LADAK:  Yes.

MS. CAMPBELL:  And if I follow across and I look at what's contained in there, it states that:

"A decrease of 0.25 percent in the discount rate would increase pension on OPEB costs by $13 million and $3 million respectively.  In addition, an increase of 0.25 in the discount rate would decrease pension and OPEB costs by $13 million and $3 million."

But if I go to your evidence, and I look at page 13 and I start at line 25, I see the sentence that says, second sentence:

"A change in the discount rate of 25 basis points is not uncommon, and can produce a financial impact on OPG's company-wide pension and OPEB costs of approximately $50 million."

I am just wondering if you can explain why there are differences.  So in the annual report, 25 basis points is 13 million and 3 million, and here it says 50 million.  Can you explain the difference?

MS. LADAK:  I believe it has to do with some assumptions that are made for financial reporting purposes.

There are thresholds.  We have this approach that we call the corridor approach, where you record expenses, you recognize certain expenses, whether they're within a certain band.  If they're outside the band, you only record a portion of the expense.

But I would prefer to respond to that question after the break, if possible, so I could speak to someone who is more familiar with it.

MS. CAMPBELL:  Sure.  Page 12 of your evidence, there is the reference to the fact -– and I think this was discussed yesterday with Mr. Barrett -- line 13:

"If the accumulated actual variance plus the forecast variance to the end of the bridge year exceeds the threshold trigger amount of $75 million, OPG proposes to recover or refund the forecast balance during the test period."

My question is:  What was the basis for determining that the trigger was 75 million?

MR. BARRETT:  We looked at the impact of a 25 basis point change, and that was, I think, approximately $50 million.  That's in our evidence.  So we didn't want this account triggering all the time.  We wanted something which would represent a fairly significant difference from the actual pension expense.

MS. CAMPBELL:  Now, based on -- just going back to the annual report, just to use it as an example of what I was discussing before, the annual report said a decrease of 25 basis points would result in a cost exposure of 16 million in total for pension and OPEB.

So I would take from that a 100 -– sorry, a 1 percent change in the discount rate would be about $64 million, just multiplying, obviously, the 16 times four.

So that's below the $75-million trigger.  Do you expect the discount rate to change by more than one percent?

MR. BARRETT:  I think as Ms. Ladak indicated, there may be some differences in the presentation in the financial statements, relating to what she refers to as the "this corridor" approach.

I think, as she indicated, the better approach for us is it for her to speak to one of our pension experts over the break, and respond to your questions at that time.

MR. RUPERT:  Also, Mr. Barrett, yesterday when we were talking about this and Mr. Shepherd had a number of questions on this, as well, it seemed to me that at least part of the question you were discussing here may well get covered off in your response to an undertaking about how you propose to apply this and how you propose, or not, to take into account any offsets, or I assume things like dead bands and corridors and so on.  I'm not saying you shouldn't check at the break, but I am wondering as well whether you should not consider building this into your response to the undertaking as well.

MR. BARRETT:  We will consider that.

MS. CAMPBELL:  I appreciate you want to discuss with your pension expert before you respond, but can you respond to the general question of whether you expect discount rates to change by more than one percent?  Or is that something you prefer to discuss also with the -- your colleagues during the break?

MR. BARRETT:  I think that it would be unusual for discount rates to change by that magnitude over the period that we're discussing in relation to this account.  But again, I think as we indicate on pages 13 to 19 in that section, the pension expense would change very dramatically with a one-percent change in the discount rate.

MS. CAMPBELL:  I was wondering if I could get an undertaking to provide the impacts for increases and decreases of 25, 50, 75 and 100 basis points to the pension and OPEB.

MR. BARRETT:  Yes, we will do that.

MS. CAMPBELL:  Thank you.  That would be undertaking J15.3.
UNDERTAKING NO. J15.3:  To provide the impacts for increases and decreases of 25, 50, 75 and 100 basis points to the pension and OPEB.


MS. CAMPBELL:  What other factors, what factors other than the discount rate, could cause changes in the pension account?

MS. LADAK:  Factors such as earnings on the pension fund assets, changes in non-economic assumptions.  Well, first, inflation rates, changes in salaries, and so on, experience gains and losses that you might have had.


MS. CAMPBELL:  The interest rate proposed for this account, would the answer be the same as you gave me for the tax account?


MR. BARRETT:  That's right.  For all of the non-parts accounts, it would be the same.


MS. CAMPBELL:  And, finally, I have some questions on SMO and fuel cost variance accounts.


SMO is J1-T3-S1, pages 11 and 12.


MR. BARRETT:  Yes.


MS. CAMPBELL:  The other thing I would ask that you have in front of you is undertaking J4.5.  


Now, the SMO account is another proposed new account.  I am wondering if, just generally speaking, that once again this account has been set up to capture what OPG views as a risk.  Am I correct?


MR. BARRETT:  No.  The principal reason for the SMO account is to provide for the sharing of additional revenues with ratepayers earned from this activity.


MS. CAMPBELL:  Oh, so it is strictly for the purposes of an earnings sharing mechanism?  It's not to capture risk?


MR. BARRETT:  It's not to capture risk, no.


MS. CAMPBELL:  All right.  If I could ask you to turn up J4.5, that's a table that provided the revenues and costs associated with the segregated mode.


MR. BARRETT:  Yes, we have that.


MS. CAMPBELL:  Right.  If I could take you to line 1.  Line 1 shows the total revenues, and the total revenues declined from 70.4 in 2005 to 57.2 in 2007.


My first question is:  Do you have any idea how many transactions per year that the dollar figures represent?


MR. BARRETT:  I don't know that.  Mr. Lacivita will be on the stand later today on panel 11.  That's information he would -- that he would have.


MS. CAMPBELL:  All right.  So I should address the question concerning that to him?


MR. PENNY:  Well, to be more precise, you should have addressed these questions to him when he was here before speaking about SMO, but he is coming back, so we won't make too big a deal out of it.  You can ask him the questions when he is back with the payment amount panel.


MS. CAMPBELL:  Thank you.


My question about the fixed -- I am going to move on to the fixed costs.  And the fixed costs, while the revenues are going down, the fixed costs are coming up.  I appreciate what you said, that this is not created to protect against risk, but it is, rather, to share earnings.


What I see are costs going up, revenues coming down.  Is there a point at which the two shall meet; in other words, the costs will cancel out the revenues?  Is that anticipated to happen?


MR. BARRETT:  No, it's not.


MS. CAMPBELL:  Okay.  Are you able to give me some insight into why the revenues are going down and the costs are going up, or is that something I should have asked Mr. Lacivita?


MR. BARRETT:  Well, Ms. Ladak might have some information on that.


MS. LADAK:  The fixed costs that are reflected in this account, they're described at the bottom of that page.  It is costs for our trading function and costs for the energy markets group.  The way these costs are allocated -- and this is all unregulated activity, basically.  So the way the costs are allocated are based on a percentage of the SMO transactions versus other trading transactions that take place.


So the difference in the increase could have to do with the volume of transactions that are taking place.


MS. CAMPBELL:  So the greater the number of transactions, the greater the amount of cost?


MS. LADAK:  Yes.


MS. CAMPBELL:  I understand.  So the fixed costs are sort of the trading desk costs, so to speak?


MS. LADAK:  That's one function.  There are other aspects of it, but that is one of the costs, yes.


MS. CAMPBELL:  You referred to the fact that they are allocated proportionally?


MS. LADAK:  Based on the volume of the SMO transactions versus other transactions that that group undertakes.


MS. CAMPBELL:  Okay.  So do you track SMO and non-SMO, or is it proportionate?  I am trying to figure out how you do that if it is non-regulated.


MS. LADAK:  In terms of how the fixed costs are allocated?


MS. CAMPBELL:  Yes.


MS. LADAK:  The fixed costs are a total pool of costs, and the costs are allocated based, as I said, on the volume of transactions.


MS. CAMPBELL:  So is the proportion based on dollar value?


MS. LADAK:  It is based on megawatt hours.


MS. CAMPBELL:  Megawatt hours, thank you.


Thank you for your patience.


I guess one of the things I'm sort of struggling with is why -- first of all, why was it that you felt that you had to have a variance account instead of using some other means of dealing with the SMO revenues and the sharing mechanism?  Why was a variance account the way to go, as far as you were concerned?


MR. BARRETT:  You're speaking about the prospective test period?


MS. CAMPBELL:  Yes.


MR. BARRETT:  I think the evidence in this filing and from Mr. Lacivita is it is very difficult to predict the revenues that arise from SMO transactions.  The opportunities are a function of market circumstances, and those are very difficult to predict.


MS. CAMPBELL:  Okay.  So why, going forward, do you feel that a variance account is -- continues to be necessary?


MR. BARRETT:  Simply because, as I indicated, these are revenues that are very difficult to predict, and having a variance account allows us to capture the actual revenues earned for purposes of the sharing mechanism.


MS. CAMPBELL:  So what if the Board made an order that included a forecast of net revenues over the test period from SMO and water transactions as an obligation for OPG -- obligation of OPG for reducing revenue requirement?


MR. BARRETT:  I think that would create a material risk for the company and --


MS. CAMPBELL:  How so?


MR. BARRETT:  Well, let's say the company -- the board, for example, forecast or assumed that there would be $40 million in revenues and market circumstances turned out such that there was only $20 million in revenues, then that would represent a shortfall to the company.


Given that the company has great difficulty in forecasting these revenues, it's not clear to me how the Board would be in a position to make a forecast for purposes of the revenue requirement.


MS. CHAPLIN:  Mr. Barrett, are you aware that the gas utilities from time to time have had that sort of arrangement?


MR. BARRETT:  With respect to storage and transportation revenues, yes, I am aware of that.


MS. CHAPLIN:  Would you say that those sort of activities are also market related and, therefore, inherently difficult to forecast?


MR. BARRETT:  They certainly are market-related.  I don't know enough about that market to characterize the difficulty of forecasting those revenues, versus the difficulty we have in forecasting SMO revenues.

MS. CHAPLIN:  Is it the sort of activity that, with greater -- more years of experience, there may be the prospect for a change in treatment?

MR. BARRETT:  That's possible.

MS. CHAPLIN:  I guess I'm being cryptic.  A shift to sort of building a forecast in?

MR. BARRETT:  That's possible, although one of the things that I think you will have seen in the evidence is the expectation that SMO revenues will decline in the future significantly, because of the new transmission connection between Quebec and Ontario, the new 1,250 megawatt line that is expected to go into service.

MS. CHAPLIN:  On the water transactions, the thinking is the same?  That it is difficult to forecast and therefore, does not merit having a forecast built in and then sharing, some sort of sharing for any incremental that is earned?

MR. BARRETT:  Yes, that's correct.

MS. CHAPLIN:  Because just looking at the -- granted that the numbers are quite small, but there doesn't seem to be the same variability in the water transaction history as there is in the SMO.

MR. BARRETT:  Maybe I will ask Ms. Frain to speak to that.

MS. FRAIN:  We have seen some variability in year-to-year basis.  With the water transactions, there is also subjective part of that.  The New York Power Authority does not have to take them.  Sometimes they interfere with their operations.  If they're changing their strategies, we may find the transactions reduce as we go forward.

MS. CHAPLIN:  I am looking at J1, tab 1, schedule 1, table 3.  It is sort of the -- it's the detailed table on the regulated hydroelectric accounts.  I'm simply looking at line 20, which shows, in that case, the ratepayers' share.  But it doesn't seem to vary that much over those three years.

MS. FRAIN:  Well, it doesn't appear to differ very much here.

I would note, in the current year, we have had discussions with New York as to why we have dropped off substantially this year.

MS. CHAPLIN:  The 2008 year?

MS. FRAIN:  Yes.

MS. CHAPLIN:  Okay, thank you.  Sorry, Mr. --

MR. KAISER:  Mr. Barrett, while we're on this, why is the sharing necessary?  Given how you have described these revenues, that they're more or less outside of your control and the influence by market situations, unique situations  -- and there may be some, and there may not be some -- why wouldn't any revenue that does transpire just go to reduce the revenue requirement?  Why does there need to be a sharing of it?

MR. BARRETT:  Well, the shared portion would reduce the revenue requirement in future years.

OPG believes that it's entitled to a share of the revenues from these transactions, because it takes on incremental risks in conducting these transactions, and --

MR. KAISER:  What would be the incremental risk be?

MR. BARRETT:  You're starting to get into an area where the questions are probably best addressed to Mr. Lacivita, who is very familiar with the type of transactions and the risks that we're talking about.

MR. KAISER:  So these assets are all in rate base, you earn a rate-of-return on rate base and that is, of course, a function of the risk that is a factor.  But you're saying:  We need an extra return, because the risk for this stuff is not in the standard calculation.

MR. BARRETT:  That's right.  We're taking on incremental risk through engaging in these transactions, and us, receiving a sharing of the revenues, acts as an incentive to us to go and seek these incremental revenues.

MR. KAISER:  But you're a government-owned utility. Don't you have an obligation to generate revenue wherever you see an opportunity?  Isn't it just part of your job?

MR. BARRETT:  We are a commercial company, and part of our thinking is to seek incremental revenues.

But in taking on the risks associated with seeking those incremental revenues, we believe that the company and its shareholder should receive some of the proceeds from those transactions.

MR. KAISER:  Maybe this is for Mr. Lacivita.  Is this a financial risk you're talking about, increased financial risk?

MR. BARRETT:  That's part of it, but, again, these are questions probably better addressed by Mr. Lacivita.

MR. KAISER:  All right.  Thank you.

MR. PENNY:  I just want to note that Mr. Lacivita did give some evidence on this when he was here before, but part of what he was saying was that he, of course, his trading desk operation is not regulated.

And part of his point was, that they've got other -- this is actually unlike the gas utilities.  They've got other stuff they can do which has nothing to do with this.

If there isn't some incentive for them to engage in it, then they probably won't do it.

MR. KAISER:  Aside from this risk argument, it is in part a recovery of costs of the unregulated operations used to generate this revenue?

MR. PENNY:  I think what he was saying is there is a benefit to ratepayers used through this asset utilization, but in order to incent them to engage in it, they want a piece of the gain.  Otherwise, he will engage in other transactions, which have nothing to do with Saunders.

MR. KAISER:  Thank you.

MS. CAMPBELL:  Just following up, you said something on incremental risk.

What is the risk if all of your costs are covered?

MR. PENNY:  Well, again, we're really -- if you want to get into this, this panel is dealing with the accounting for the deferral account and the purpose of that.

If you want to get into what the risks are, I think you should ask Mr. Lacivita.  He's given evidence on this already, but if you want to get into it again, he's the better person to speak to that.

MS. CAMPBELL:  Let's turn to the nuclear fuel cost variance account, which is the last series of questions, and we will await the arrival of Mr. Lacivita.

K1-T3-S1, page 10.

MR. BARRETT:  Yes, we have that.

MS. CAMPBELL:  Lines 8 to 10 on that page.  There is a statement that:

"OPG employs a number of risk mitigation measures for nuclear fuel cost increases."

What are those risk mitigation measures?

MR. MAUTI:  I believe, as Mr. Boguski had outlined as part of the previous panel, part of the procurement strategy of OPG is to engage and strike contracts that have a blend of both fixed and market-based prices for uranium.

So from a financial sense, that is probably the primary sort of risk mitigation that is done.

He also went into great length with other kind of aspects of risk, in terms of quality and supply and quantities and whatnot.  But for the purposes of this variance account, it is that mixing of fixed and variable components in contracts is likely the largest component.

MS. CAMPBELL:  I'm sorry, I didn't hear the last part.

Mr. Mauti:  The fixed and variable sort of decisions on how to strike those contracts over a period of time would be the largest risk mitigation practice for financial purposes.

MS. CAMPBELL:  Okay.  There is an undertaking, which is L-T1-S65.

MR. MAUTI:  You said undertaking?

MS. CAMPBELL:  I apologize.  It is not an undertaking, it is an interrogatory.  I apologize.  L-T1, which I think is supposed to be a Staff interrogatory.

MR. PENNY:  I think it is LT.  It is a technical conference question.

MS. CAMPBELL:  Is it?

MR. BARRETT:  No.  It's Exhibit L, tab 1, schedule 65.  Is that what you said?  That would be a Board Staff interrogatory?

MS. CAMPBELL:  Yes.  Board Staff interrogatory.  I'm sorry.

MR. BARRETT:  Yes, I have it here.

MS. CAMPBELL:  Schedule 65.

MR. BARRETT:  I am just pulling that up.

MS. CAMPBELL:  I'm specifically looking on page 2, at lines 19 to 22:

"OPG is currently developing a framework to manage uranium market price risk, including determination of the optimal mix of market-related and base price escalated pricing provisions in its portfolio of supply arrangement.  This work is expected to be complete by the end of July, 2008."

Can you advise what's in the framework and how it would be different from what you already have to control risk?

MR. MAUTI:  Unfortunately, this is something that Mr. Boguski is directly responsible for.  And while he was on the panel, I believe he went through some of that in his evidence, but I would not be in a position to discuss the framework being used by that group.

MS. CAMPBELL:  I am trying to figure out how the framework jibes with the need for a variance account to control risk.

So there was a discussion previously about different steps that are taken to mitigate risk.

MR. MAUTI:  Correct.

MS. CAMPBELL:  There is a reference to a framework to manage the uranium market price risk.  And, in addition, OPG's seeking a variance account to manage whatever risk remains uncovered, which consists of what?  What has not been covered off that requires OPG to have a variance account?

MR. MAUTI:  Well, even in the framework referred to in lines 19 to 22, it does refer to a mix blend of market-related and base priced contracts.  The market-related contracts, and with the experience over the last couple of years in the uranium supply market, that strategy of having a portion being market-based prices is, in effect, what is partially being covered by the fuel cost variance account.


I just can't speak to exactly what strategy is being employed as part of that framework.


MR. BARRETT:  I think the company's position would be, even with the implementation of our strategy, our purchasing strategy, there remains material risks relating to commodity fluctuations for uranium.


MS. CAMPBELL:  Are you able to answer the question of whether the framework would perform the same fuel cost risk mitigation function as the variance account?


MR. BARRETT:  I am not intimate with the framework, but...


MR. MAUTI:  Based on the response to the interrogatory that there is a mix of market and base-priced contracts, that market pricing aspect is part of what the fuel cost variance account is meant to cover.


MR. BARRETT:  I can say that Mr. Boguski was aware of our variance account proposal and was -- and believed that it was necessary, so -- even with the strategems that he has in place and was proposing to put in place.


MS. CAMPBELL:  There is a cost-sharing agreement for cost overruns for nuclear waste disposal and decommissioning.


Did OPG consider whether or not such a cost-sharing mechanism should be used for this?


MR. BARRETT:  I am not sure I am familiar with the agreement that you are referring to.


MS. CAMPBELL:  I'm referring to the arrangement with the government, with your shareholder, to split some the costs, the ONFA.


MR. BARRETT:  Oh, under ONFA?


MS. CAMPBELL:  Yes.


MR. BARRETT:  Yes.


MS. CAMPBELL:  Was there consideration given to entering into a similar arrangement for fuel costs?


MR. BARRETT:  With the province?


MS. CAMPBELL:  Yes.


MR. BARRETT:  No, there was no consideration of that.


MS. CAMPBELL:  Can you tell me why?


MR. BARRETT:  We just didn't think that was appropriate.


MR. MAUTI:  The nuclear liabilities deal with an obligation that would carry forward for literally 50 to 60 years into the future, and I believe there is that aspect of sharing of risk with the province which made sense for a long-term liability such as that, whereas fuel pricing is very much an operational issue.


MR. RUPERT:  Could I ask that question a bit differently?


You have just mentioned -- Mr. Penny mentioned on segregated mode of operations and the need it is felt to have an incentive for the staff on the trading floor to do these transactions.  Your pension deferral account, as proposed, has a dead band where nothing gets into a deferral account until $75 million, in your case, occurs.


This account seems to set up dollar for dollar.  So every penny per megawatt hour of increased or decreased fuel costs goes into a deferral account.  I am just wondering if establishing and setting up the way this would work, whether you turned your minds to saying, Well, maybe there ought to be something like the pension, like a dead band.  Maybe there ought to be some risk assumed by the company, some incentive to manage fuel costs. 


Was there any discussion around that, or was it just straight dollar-for-dollar difference between forecast and actual, that that was the only thing considered?


MR. BARRETT:  I don't recall a consideration of a dead band, but to your point about incentive to manage these costs, the company considers it still has a strong incentive to manage these costs, even if the variance account is approved, because we expect that when we bring those balances forward for recovery or disposition to ratepayers, how those balances arose would be tested and we would be subject to a prudence assessment.


MR. RUPERT:  You didn't consider it?  Okay, thanks.  Sorry.


MS. CAMPBELL:  Those are my questions.  Thank you.


MR. KAISER:  Take the morning break at this point.


--- Recess taken at 10:58 a.m.


--- Upon resuming at 11:20 a.m. 

MR. KAISER:  Please be seated.
Questions from the Board:

MR. RUPERT:  Panel, I have questions on, I guess, five areas, and those are the answer to undertaking J8.1, which you provided yesterday, a bunch of questions around the decommissioning liability deferral account.  Some are Bruce issues and some are not; a few questions on this parts amortization, which I still don't get but I am sure you will set me straight.

Mr. Penny, recall back -– and I think it was on day 10 with Mr. Heard -- we were talking about income taxes, and you said to bring this forward to the payments panel, which deals with mitigation.  But inasmuch as Ms. Ladak is here for this morning, at least, I thought I might try some of these questions with this panel, if that's okay.

MR. PENNY:  Absolutely.

MR. RUPERT:  The segregated mode of operation -- I know some of them are for Mr. Lacivita -- but Exhibit J4.5, which is an accounting statement of the revenues, was filed after he was here.  I thought, again, while Ms. Ladak was here, I could ask a few questions on that and save the rest for the afternoon.

On undertaking J8.1, I first wanted to clarify a couple of pieces of information.  Attachment 1, which is on page 3, is the GAAP income statement for the three years from Bruce, the Bruce assets and the Bruce lease and so on.

I don't know why I was cross-referencing numbers, but I wanted to ask, under the expenses, accretion on fixed asset removal and nuclear waste management liabilities, the number that shows in 2008 of 255.9 million doesn't seem to be the same number as was used in another undertaking response, which was J1.5.  I don't know if you have that handy, or not.

MS. LADAK:  Yes.  The reason for the difference is the numbers that are in this income statement reflect the fact that some of the accretion was deferred in the nuclear liabilities deferral account.

So in terms of the income statement, when we use -- put in the -- defer a portion of deemed interest and return on rate base as part of the nuclear liabilities deferral account, in the financial statements, that amount is offset against accretion expense.

MR. RUPERT:  Okay.  So it is 268 million for 2008 in that Exhibit J1.5, and that explains why it is only 255 million in --

MS. LADAK:  The difference is the portion that went into the deferral account.

MR. RUPERT:  Okay, thanks.

You also note in the text in this response about income taxes, that if the Board were in fact to take a different view than the company's proposed on loss carry-forwards, then you would obviously want to have an income tax line on attachment 1, right?

MS. LADAK:  Yes.

MR. RUPERT:  It would be a full GAAP tax line, not just taxes payable accounting that is used for regulation purposes.

I know this is back of the envelope, but if I were just to use a tax rate to apply to the pre-tax GAAP income for the Bruce assets, what would be a good ballpark number?  35 percent?  What, if I was --

MS. LADAK:  Yes.  33 percent, probably.

MR. RUPERT:  33 percent, okay.  Thanks.

Back on page 2 of your response, the first full paragraph that starts on line 6, this is in respect of the return on the Bruce assets.  It says:

"This interpretation of the regulation is supported by the fact that the interim payment amounts approved by the province include a return on rate base as one of the costs associated with the Bruce lease."

Now, I didn't go back and check the CIBC report enough, but I know there has been some discussion in this hearing of sort of the link between the CIBC report -- which is public -- and the actual payment amounts that were set in the regulation.

Is there anywhere in the CIBC report where this is actually laid out, this notion of a return on the Bruce assets?  I recall that they threw out a bunch of things that might be used to mitigate payment amounts, but I wasn't aware of where they put in there that would be a return on rate base.

MS. LADAK:  I don't recall if that is in the CIBC report.  Perhaps a better way to characterize this was this was the treatment that was used by OPG in the information provided to the province for establishing the rates.

MR. RUPERT:  Okay.  That information is not public information in the same way the CIBC report is?

MS. LADAK:  Some of the information is on the OEB website, and we have published it --

MR. PENNY:  Mr. Rupert, Exhibit A, tab 6, schedule 2 is the forecast information that was used.  You may recall it is that small document, about three, four pages long, which, it has the bottom line and there is a line entry there for Bruce lease earnings in excess of costs.

MR. RUPERT:  Which reference?

MR. PENNY:  It's A6, schedule 2; it's called,  "Forecast information for facilities prescribed under Ontario Regulation 53/05."  That's the information that Ms. Ladak was just referring to, that is posted on the website.

MS. LADAK:  This treatment was used to come up with that figure that is on the website.

MR. PENNY:  I am just double-checking the number, because I --

MR. RUPERT:  I haven't got a schedule 2 there.  That might be my binder being defective.

MR. PENNY:  I can just give you my copy.  I may have the -- my number comes from a draft, so it -- I may have the number wrong.  I will just double-check what the exhibit is.  That's the document.

MR. THOMPSON:  If it is in the record, could you give us the number, because --

MS. CAMPBELL:  We are looking.

MR. PENNY:  We're just looking.

MR. RUPERT:  Well, I will have to look at that, I guess.  Then I will leave that for a minute.

The next paragraph of that page 2 is the one that talks about the regulation 6, 2, 8, and requires the Board to ensure OPG recovers the revenue requirement impact of nuclear decommissioning liabilities.  The liability includes the nuclear liabilities associated with Bruce.

You have the regulation there, I assume?

MS. LADAK:  Yes.

MR. RUPERT:  Do I have mine?  Go to that part of the regulation.  That's 6(2)8, and that one itself doesn't mention anything about rate base.  You have to go back, I think, to 6(2)7, right?  That's the one that --

MS. LADAK:  That's correct.

MR. RUPERT:  Now, that paragraph refers, before the numbered points, to revenue requirement impacts, and then it has return on rate base.

Now, I think we've talked with other panels before about this, that the Bruce assets, the Bruce lease, the Bruce business, if you will, is not a regulated business by this Board.  We don't set the lease terms between OPG and Bruce.  We don't regulate what you can charge people in respect to that business, right?

MR. BARRETT:  They're not prescribed assets, that's right.

MR. RUPERT:  They're not prescribed assets and they're not rate regulated, therefore.

MR. BARRETT:  With the following caveat, that the net proceeds as set out in the regulation are used as an offset against the prescribed --

MR. RUPERT:  My way of describing it might be it's an unregulated business that the government has determined, for whatever reason, some amount of profit from that business should be used to offset the payment amounts for the regulated businesses.

MR. BARRETT:  Yes.

MR. RUPERT:  So when you read section 7, paragraph 7 there, and -- oh, one other question.  In the rate base that you have put into your application for the test period, I wasn't aware that there were any dollar amounts with respect to Bruce.  So if I go to your sections of your application dealing with rate base, they show Pickering, they show Darlington, they show working capital.  They don't show Bruce.

MR. BARRETT:  That's correct.

MR. RUPERT:  I am getting to your interpretation of this section.  So when you have a section that uses terms like "revenue requirement" and like "return on rate base" that I think everyone would agree are terms used in respect of regulated businesses, I'm wondering, just on your analysis and thinking, is how you determined that this section, therefore, maybe you should apply these rate regulated concepts to measuring a profit of an unregulated business.

What is there about this paragraph or indeed, even the deferral account paragraph which has this here as well, that would lead you to say:  We should apply rate regulated concepts to revenues and expenses of an unregulated business?

MR. BARRETT:  I think our analysis is that approach provides funds that can help us meet our liability, and the regulation requires us to be able to recover the costs of that nuclear liability.

In contrast to the P&L approach that is found in J8.1, there is no opportunity to recover a return on the invested capital --

MR. RUPERT:  I understand that is the difference, but I am misunderstanding why application of regulated concepts -- what is the basis for the view that this paragraph was intended to apply to more than just the rate-regulated assets?


So, for example, let me ask it this way.  If you look above a little bit under paragraph 5, which is -- you have also referred to in your undertaking response, which is the paragraph dealing with the first rate order, and it refers to the amounts as set out in OPG's most recently audited financial statements.


One of those items is -- two is the revenues, and three is Ontario Power Generation Inc.'s costs with respect to the Bruce nuclear station.


So that ties it very directly, in terms of costs of the nuclear stations, to the financial statements.  When it comes to the nuclear decommissioning liability accretion, and so on, your financial statements don't have anything in them -- except for this note on the deferral account, your financial statements don't account for Bruce as a rate base item with a return on rate base, do they?


In fact, is it fair, or not -- tell me.  If you look at attachment 1, I take it except for the revenue line, which you have indicated you following a different accounting in your financial statements -- are all the numbers that are on here numbers that would actually appear in the financial statements?


MS. LADAK:  Yes, they do appear in the financial statements, and they're part of our nuclear segment that were disclosed.


MR. RUPERT:  Right.  Thank you.


MR. BARRETT:  Mr. Rupert, to respond to I think the question you were asking, what is part of our thinking around that, part of our thinking is that this regulation talks about recovering costs, and Ms. McShane, when she was here, expressed her view that cost of capital, cost of equity capital, is a cost in her mind.  We certainly adopt that position.


So whatever mechanism is used, we read the regulation as requiring to recover the cost of equity capital associated with the Bruce assets.


The other part of our -- or another part of our analysis is the fact that this is the approach that the government or province used during the interim period.  So that informs our interpretation of this regulation.


MR. RUPERT:  Okay.


Now, on page 4 of your J8.1 under note 1, which is the notes to the income statement, you note the section we just looked at, or one right after it -- that same section, I guess, requires:

"In making its order, the Board shall accept the values of the most recently audited financial statements, including the revenue requirement impact of any accounting policy decisions.  It is OPG's position that the Board shall accept OPG's accounting policy for recognizing Bruce lease revenue."


So you're saying that the fact that you have done it means we have no ability to -- it's one of those categories that, for example, Mr. Rodger had on his table the other day of things that we have no control over.  You decide that is the accounting policy for the lease revenue, and we have nothing to say about that.  Is that the view?


MR. BARRETT:  Yes.  Our position is the regulation requires the Board to accept that policy.


MR. RUPERT:  So in 2009, as I think your note points out, when it looks like you are going to change your policy because of international financial reporting standards, I guess - is that the rationale - that you could still and might still use the same accounting policy for this Board or would you somehow, for the international reporting standards, change your view as to how you would propose these costs and the revenues be measured for this offsetting provision?


MR. BARRETT:  I don't think we have thought through all of the consequences of the coming change in accounting standards.  I think there was actually an interrogatory on that question.


MR. RUPERT:  Okay.  So your view is we can't touch that one.  Okay.


The last one, over to the attachment 2, which is your analysis, then, of the differences between the GAAP income, pre-tax GAAP income, effectively, and what you are proposing, I guess 2008 is a full year, here; right?  So that the actual impact on the test period would be -- I guess more or less I could just take three-quarters of this amount?


MS. LADAK:  That's correct.


MR. RUPERT:  So the difference, then, would be between following the GAAP approach, which I realize you don't support, and following your approach is probably in the order -- if I can just do it in my head, including the nine months in 2008, probably 110, $115 million, difference.  It is that kind of a number; right?


MS. LADAK:  Sorry, could you repeat that, please?


MR. RUPERT:  If I take the 2008 numbers in the top row, 144 million, 149.6 million, I deduct the amounts that you have -- you are proposing of 69.1 million and 82.6 million, that differential there is over 140 million.


So if I just sort of took the nine-twelfths of 2008, I am probably down around 120 million.  It is in that ballpark, anyway?


MS. LADAK:  Actually, I apologize.  I just misspoke a moment ago.  The numbers in Exhibit K, I have to check to see if these are numbers for 12 months or nine months.


MR. RUPERT:  But it doesn't -- nothing turns on it right now.  It is either 120 million or 140 million.  Anyway, it is a big number either way, I conclude.


MS. LADAK:  Yes, that's correct.


MR. RUPERT:  The numbers earlier, I take it, because of, among other things -- I guess two things, really, the return on equity of 5 percent that you used in the past versus 10-1/2 you used in this one, as well as the lower amount of the liabilities -- in fact, I gather two-thirds of the increase at the end of 2006 in liabilities relates to Bruce?


MS. LADAK:  Yes.


MR. RUPERT:  So those two factors are among probably principal reasons why this would go up probably quite dramatically in 2008 and 2009 compared to 2005, 2006 and 2007, the differential between the GAAP and the proposal of OPG?


MS. LADAK:  Yes, that's correct, but the lease revenue recognition policy for the lease also has an impact, as well.


MR. RUPERT:  Yes.  Okay, thank you.


So if I could just summarize, then, before I move on, it's your interpretation of the word "cost" and it's your reliance on what you said is apparently the basis on which these payments were set in the interim period.  Those are the two principal reasons for you adopting, I will call it, the rate regulation approach to Bruce?


MR. BARRETT:  Certainly those are among our reasons.  There may be other legal statutory interpretation reasons that Mr. Penny can speak to.


MR. RUPERT:  I guess you will speak to that in argument.


MR. PENNY:  Yes.


MR. RUPERT:  Thank you.


Okay, next -- I recognize, Ms. Ladak, you have to get out of here, so I will be quick.


On the decommissioning liability, generally, leaving aside the Bruce question, during this hearing there has been quite a bit of discussion about the risk of decommissioning and used fuel management, and the question of what this deferral account does or doesn't do to mitigate risk.  


I just want to understand how the operation of the deferral account affects this.


The regulation ties the use of this deferral account -- this is section 5.2.  I'm talking about the one going forward to after the date of the Board's first order.  It ties it to a change in the liability arising from an approved reference plan incorporating the Board's most recent order.


Would changes in the liability always be triggered by a reference plan, or would there be circumstances where there could be a change in the liability that might arise outside of a new approved reference plan?


MS. LADAK:  Yes, that can happen.  There could be changes outside of the approved reference plan.


MR. RUPERT:  How frequent are those and are those big, and what would be the reason for them?


MS. LADAK:  They could be changes in estimates based on the cost of decommissioning the stations.


They could happen every few years or so, but really this account is only intended to capture items related to approved changes -- changes in approved reference plans.


MR. RUPERT:  So if you had such changes in a period after rates were set, and say they were increases in the liability or whatever, increases in costs, that would be for OPG's account?


MS. LADAK:  That's right.


MR. RUPERT:  Until you came back the next time for a rate application?


MR. BARRETT:  That is our expectation.


MS. LADAK:  Yes.


MR. RUPERT:  Okay.  How frequently have you had those kind of changes in the past, outside of a reference plan?


MS. LADAK:  I think the last one I recall prior to 2006, I think, was in --


MR. MAUTI:  2003, I believe it was.


MS. LADAK:  Yes, 2003.


MR. RUPERT:  2003 was not as a result of the new reference plan?


MS. LADAK:  No.  It was not, no.


MR. RUPERT:  Then the next one was 2006, being the reference plan?


MS. LADAK:  Yes, that's correct.

MR. RUPERT:  Okay.

On that parts account -- and this is one minor issue, but I wanted to make sure I understood it.  I don't think I do.  I think that is in your J1, tab 1, schedule 1, 
table 6.

Do you have that one there?

MS. LADAK:  Yes.

MR. RUPERT:  Now as I understand, the balance in this account, except for interest and some minor amount of additional costs, most of the costs that went into this account went in there in 2005.

MS. LADAK:  That's correct.

MR. RUPERT:  There's been very little change other than interest accrual or amortization that has occurred.

I take it from what you said yesterday that the amounts that are shown under the reference plan and the column "total", that's column A, that those amounts for each of those three years were what was the basis for your interim rates.

MS. LADAK:  That's correct.

MR. RUPERT:  What I couldn't figure out yesterday -- and I thought I had it and then Mr. Shepherd's questions got me off again, was -– and your notes tell me that the amortizing this on a straight-line basis, is what your say in the statements here.  So I was wondering why there would be any difference between the actual amortization and the amounts on which your rates were set.  I couldn't figure out why this -- if I understand it correctly, you have only expensed 124 million in total at column E, versus the 143 million on which the rates were based.

I couldn't figure out how that could arise.

MS. LADAK:  Well, there is a difference of $20 million or so between what was in the rates versus what's been amortized.

MR. RUPERT:  That's my question.  How could you amortize -- why would your amortization not be precisely what was in rates?

MS. LADAK:  Because we haven't recovered that amounts through rates yet, and the amortization should reflects what has been recovered through rates to match the expenses with the --

MR. RUPERT:  No, but I'm saying -- I am really being slow here.  Since it is straight line, depreciation, right?

MS. LADAK:  Yes.

MR. RUPERT:  And since the amount is known in 2005 with virtual certainty and there has hardly been anything added since, I am just wondering how you could be so far off in your actual amortization, compared to the amount that was in the revenue requirement.

I would have thought I would expect to see these be exactly the same number.

MS. LADAK:  If you look at the difference in production between the reference plan and the actual results, that is really what is causing the difference.

MR. RUPERT:  That's my question.  I thought in straight-line amortization, why would production matter?

MS. LADAK:  We're not amortizing currently on a straight-line basis.  We are using a rate rider type approach to amortize these costs.

MR. BARRETT:  Mr. Rupert, the way I look at this -- and maybe this would be helpful and maybe not -– is that this approach is really focussed on ensuring that we recover the right amount, or that the opening balance for the new period reflects what was actually recovered in the interim period.

MR. RUPERT:  Right.  But if your rates for the interim period were set to recover 143 million -- that's what I think you said --

MR. BARRETT:  But they were set on a forecast production.  So there was essentially, in every megawatt hour in the interim rate, a certain amount related to recovery or amortization of the part.  So to the extent that production was different, we either would over-recover or under-recover the amortization that had been built into the interim period.

We wanted to start the -- 

MR. RUPERT:  You say it is a rate rider?  For the interim period?

MS. LADAK:  No.  The costs were built into the interim rates on a straight-line basis.

MR. RUPERT:  Right.

MS. LADAK:  The amount of actual amortization that we're recording is based on a rate rider concept, where we look at what we have recovered through rates.

MR. RUPERT:  But there is lots of expenses that are included in any kind of a regulatory decision that are going to be different in the actual period than they were in the application.

Why is this one, one that you feel you should get special treatment for?

MR. BARRETT:  We go back to the wording in the regulation, which says that the Board shall ensure that we recover the actual amount in the account.  So to the extent that we didn't use this approach, we would either be over-recovering or under-recovering the actual parts amount, where we had production variances.

MR. RUPERT:  Okay.  I think I understand what you have done now.  That's helpful.

Taxes, and I appreciate this probably wasn't on your agenda, but let me ask a few of these.

I think you were probably aware, back when Mr. Heard and others were here, these questions about the loss carry-forwards and treatment of those in your application.

MS. LADAK:  Yes.

MR. RUPERT:  I think at the time, he confirmed a couple of things.  One, that the -- at the end of 2007, OPG, the corporation, did not have any loss carry-forwards available for tax purposes, for PILs purposes.

MS. LADAK:  That's correct.

MR. RUPERT:  That is the losses, the tax losses that were generated by the prescribed assets in this period have all been used to shelter tax on income from the non-prescribed assets.

MS. LADAK:  That's correct.

MR. RUPERT:  He also indicated that the benefit of that loss carry-forward, if you will -- i.e. the reduction of taxes that occurred as a result of the losses of the prescribed assets -- has been reflected in a lower income tax expense in OPG's financial statements up to the end of '07.

MS. LADAK:  Yes.

MR. RUPERT:  And that the -- and that, therefore, or the basis for that was that by using the losses to shelter income tax on non-prescribed asset earnings, the losses have, in fact, been realized.

There is no other way the losses will be realized.  They don't exist for tax purposes any more.  So they can't be realized in the future, because they don't exist in a real -- the only real realization has occurred by virtue of applying them against the earnings from the non-prescribed business.  Those are the three things that we discussed.

MS. LADAK:  In terms of actual taxes paid, yes, but we're discussing regulatory taxes.

MR. RUPERT:  I don't want to get to that.  So your view, as he expressed it, of how the stand-alone principle for income tax works when there is unregulated affiliates or divisions and regulated divisions, and losses in one or other of the divisions, his view was that you have applied the stand-alone principle for taxes and that is the way it would always be applied.

MR. BARRETT:  Yes, that's correct.

MR. RUPERT:  Do you have, could you tell me the sort of the analysis and review of precedents, review of regulatory decisions, review of regulatory accounting texts that you undertook to reach that conclusion?

MR. BARRETT:  We certainly have done research on the stand-alone principle.

I don't think you will find a lot of precedents for utilities having large tax losses.  It's a very unusual circumstance.

MR. RUPERT:  There are precedents the other way, as you are aware, where the unregulated affiliate has large losses and the regulated company has income.

MR. BARRETT:  I am generally aware of that.

We consider that what we have done is entirely consistent with the stand-alone principle from the following perspective:  We have essentially just looked at the regulated assets and calculated our regulated taxes, without reference to the unregulated part of the company.

And that analysis over the 2005 to 2007 period results in tax losses.  As you pointed out, as an actual matter of fact, those tax losses were used, but for purposes of our regulatory approach, we're saying they are not used and they're available to ratepayers, and we have brought them forward to return to ratepayers.

MR. RUPERT:  My understanding of this may be defective I'm sure, but one of the principles underlying the stand-alone principle on taxes is this notion of -- to put it simply -- benefits follow costs.

That is often applied in a case where there is a deduction or something in an unregulated business and the view is they should get the tax benefit of that loss, not the ratepayers, because the unregulated business has borne the cost, and therefore should get the tax benefit.

Equally, when it comes to the costs -- and carving it up not but between affiliate and unaffiliated, or regulated and unregulated, but between time periods -- the costs that gave rise to, if you will, the bad results, if I can put it that way, of the regulated division during this period that gave rise to tax losses, that was recorded and booked in '05, '06, '07, right?

You haven't carried forward any of the -- the shareholder bore the brunt.  If you had a nuclear unit that went down in that period and resulted in production lower than you first thought when you set your rates, that became OPG's shareholder's problem, right?

MR. BARRETT:  To the extent that actual production was less than forecast production, yes, that would be a shareholder hit.  But just to return to the question of why there were tax losses, as I understand it -- and Ms. Ladak can provide additional details -- it wasn't a function of having poor production during that period.  It was largely a function of us making contributions to the segregated funds, which were deductible for tax purposes.  That's what gives rise to the lion's share of the tax losses which we're bringing forward.

MR. RUPERT:  Although your nuclear division at a loss of 84 million, you reported last year.

MR. BARRETT:  That's --

MS. LADAK:  Yes, but when you look total tax losses, like really the lion's share is as a result of this.

MR. BARRETT:  Of the contributions to the --

MS. LADAK:  Of the contributions.

MR. BARRETT:  -- segregated funds.

MR. RUPERT:  When you did your analysis and research on this, did you also consult OEB documents on this topic?


MR. BARRETT:  We certainly looked for OEB precedents related to the stand-alone principle.  Again, I don't think we found too many precedents of circumstances where utilities had tax losses.


MR. RUPERT:  So one of the things that is talked about, I believe, in some the earlier documents on LDCs is a question of the point you have just made, trying to discern to what extent is a tax loss a function of the business and to what extent -- and, therefore, benefits result -- belong to the shareholder, and to what extent is it a result of other factors where tax returns are prepared where it might require you to look at whether the shareholder -- ratepayers, excuse me, should see some of that.


Did you look at any of that material at all in your analysis?


MR. BARRETT:  We certainly reflected on where the benefit of these tax losses should ultimately go.


To be perfectly candid, there is an argument that could be made that since these tax losses arose prior to April 1, 2008, that OPG should retain all of the benefits associated with those tax losses and not return them to ratepayers.


But, in the end, we decided that that wasn't appropriate.


MR. RUPERT:  That's what I was trying to get to at the end, was whether your view was that this was a required treatment by normal generally accepted regulatory principles for taxes or whether it was something that you felt was permitted and it was at your discretion.  I guess you just answered that now by saying you felt you might have made an argument to retain it all or put it in 2007.


MR. BARRETT:  Yes.  We do not believe this treatment is required, but we do believe it is appropriate.


MR. RUPERT:  Okay.  The last question on taxes I wanted to ask is -- not that your financial statements are determinative of this, but I am -- I couldn't see anywhere in your financial statements in 2007 that OPG had set up a deferral account with a big credit balance in it, in respect of the tax benefit, on the basis that OPG would not want to book that benefit in 2007 statements, because it was taking the position that in fact that benefit was for the benefit of -- that tax benefit was for the account of future regulated ratepayers in 2008 and 2009.


I am just wondering, is there any inconsistency, in your view, there between booking all of the benefit in your financial statements in 2005, 2006 and 2007 and not having a deferral account to recognize your intention to carry it forward for ratepayers?


MS. LADAK:  When we recorded the benefits of those tax losses in those periods, we hadn't had a determination that we would be returning these losses or giving up these taxes losses.


MR. RUPERT:  Well, sorry, but you filed this application when?


MR. BARRETT:  In November of 2007.


MR. RUPERT:  Your audited financial statements for 2007 were issued --


MS. LADAK:  Well, in addition, we didn't know what the outcome of the hearing would be, so that was the rationale.


MR. RUPERT:  Okay.  Lastly -- we will make it by noon.  On standard mode of operations, Exhibit J4.5 is the one I wanted to ask about.  I just want to ask about how the numbers come together and other questions about the more incentive aspects that I can ask Mr. Lacivita.


This was filed after Mr. Lacivita testified and to come down -- we wanted an analysis that came down to the bottom line, row 6, that ties into your application.


I just want to walk through a couple of the lines to make sure I understand.  I don't know, Mr. Barrett or Ms. Ladak, whether you can help.


MR. BARRETT:  We will work jointly on it, to the extent that we can.


MR. RUPERT:  Yes, thanks.  The top line, row 1, that I take it is the actual revenues pursuant to the contracts, the trades that you did.  I gather most all of them are with Hydro-Quebec?


MS. LADAK:  That's correct.


MR. RUPERT:  So this is cash that you ultimately would have come in the door for selling them that electricity.


Line 2, I am trying to understand that.  That's priced out all of the megawatt hours that gave rise to the revenues in line 1, priced it out I guess each hour at that hour's HOEP?


MS. LADAK:  Yes.


MR. RUPERT:  Now, from the point of view of Saunders, is that line 2 a real expense when you are in segregated mode of operations?  So in 2007, you're getting 57.2 million from Hydro-Québec for selling them energy.  Is this line 2 a real cost?


MR. BARRETT:  I'm not sure if we would characterize it as an expense.  I think what this presentation is trying to show is the -- and this is really line 3, which is the net revenues from these transactions, which form the basis of our 50-50 sharing proposal.


MR. RUPERT:  Right.


MR. BARRETT:  I think, as Ms. Ladak said earlier, there is also a return to ratepayers of 100 percent of the difference between HOEP and the regulated rate, which is not reflected here, but it is reflected in other --


MR. RUPERT:  In your section J, okay.  I might come back to that, because I want to try to tie these two together.


Before we get to the deferral account, then, if I can leave the deferral account separately, this means that for these -- even before we get to sharing, OPG is earning HOEP for all segregated mode of operations transactions, if I can put it that way.  By having an expense like this, it is saying, We're going to consider sharing only after we have HOEP?


MR. BARRETT:  No, that's not correct.


MS. LADAK:  No.  If you go in Exhibit J, the difference between the total revenues and HOEP, that sharing is on a 50-50 basis.


MR. BARRETT:  I think what we said earlier is if there is a difference between -- so let's look at maybe a concrete example.  Let's say that the market price that we realized on a particular transaction was $50, and HOEP in that particular hour was $40 and the regulated rate, of course, was $33 during that period.


We would return the difference between the $40 and $33 to ratepayers 100 percent, so we would get none of that, and then we would share the difference between the $50 and $40.  We would share the net revenues from that difference on a 50-50 basis.


MR. RUPERT:  Okay, that makes sense to me.  But if you could turn to J1, tab 1, schedule 1, table 3, which is the table I think you were referring to a minute ago, which goes out through the calculation for the same three years of the sharing.


MR. BARRETT:  If you could repeat that reference?


MR. RUPERT:  Sorry.  Exhibit J1, tab 1, schedule 1, table 3.  It's one of the tables that you updated yesterday or the day before.


MR. BARRETT:  Yes, we have that.


MR. RUPERT:  So segregated mode of operation starts on line 12, and these are the same periods as we've got in J4.5.


So if you just take -- let's just focus on 2007.  This table 3 shows 3.1 million in the line "revenue in excess of 33" -- or take line 13 first, "revenue in excess of HOEP", $2.9 million.


If I go over to J4.5 and I look at 2007 and I see, in this calculation, that revenues minus HOEP is 11.8 million, and I am --

     MR. BARRETT:  Let me just turn that exhibit up again.


MS. LADAK:  Before we do the comparison, I just wanted to point out that in J4.5, that is showing all of the segregated mode revenue.


In Exhibit J, we are just talking about the portion of revenue that happens when we're below 1,900 megawatt hours.


MR. BARRETT:  Yes, that's it.


MS. LADAK:  So it is difficult to tie these two schedules together.


MR. BARRETT:  You will recall, under the regulation, if we are above 1,900 megawatt hours in any hour, OPG retains the entire market price.  So there would be no sharing in that circumstance.


MR. RUPERT:  All right, that is helpful.


Okay, the last question on this is the bottom line on Exhibit J4.5 is the net revenues that tie into your application, and I know there is zeros in the 2008 and 2009.  You're not forecasting anything there.


But in those hours -- actually, you know what?  I am going to spend more time between these two, because what you just said, I think I should probably just study that a bit more before I get into this any further.


I think that is all of the questions that I have.  Thanks.


MR. KAISER:  I just have a few things, Mr. Barrett.


MR. BARRETT:  Yes.


MR. KAISER:  First, Board Staff Interrogatory 111, if you can turn that up, this was your response -- you basically showed the cost increase that would result from moving from 6 percent to a weighted average cost of capital.


MR. BARRETT:  Yes, that's right.


MR. KAISER:  And the difference was over this time period, the whole time period with the net present value and so on, and assuming the weighted average cost of capital is 8.48, was 20.4.


Am I right that the Board, at least, would have the option -- I know you wouldn't agree with it, but -- of going to, instead of 6 percent, going to this 4.08 percent that Ms. Campbell was referring to?  In other words we're not stuck with the 6 percent.  

MR. BARRETT:  That's correct.

MR. KAISER:  And then, nothing may turn on this, but this has been puzzling me.

I was looking at the difference in your white pages and your blue pages.  This is a trick lawyers have when they have nothing else to do.

I noticed there was quite an expansion in the blue pages under 3.5, in that the heading "Increased capacity output and refurbishment deferral account" became "Nuclear development variance account and capacity refurbishment variance account", with considerable additional wording.

MR. BARRETT:  Yes.

MR. KAISER:  I just wondered if you could tell me what you are attempting to add in the blue pages.

MR. BARRETT:  At a general level -- and maybe we can turn to the evidence -- but at a general level, we were reflecting an amendment to the regulation that added provisions specifically to deal with new nuclear.

MR. KAISER:  That's what I thought it was.  You just inadvertently didn't have that in the white pages?

MR. BARRETT:  The amendment wasn't --

MR. KAISER:  Oh, I see.  The amendment came after?

MR. BARRETT:  That's correct.

MR. KAISER:  All right.  That explains it.  Thank you.

MS. CHAPLIN:  I will use the time left to me.

First, just finally on this parts account, you are proposing this lengthy recovery period and interest calculated at the weighted average cost of capital.  Is sort of the net effect of that is it is going to be treated just as if it was actually part of rate base?  Would that be a fair characterization?

MR. BARRETT:  That's correct.

MS. CHAPLIN:  But these were intended and are non-capital costs, are they not?

MR. BARRETT:  That's correct.

MS. CHAPLIN:  So you wouldn't be entitled to use that kind of treatment if you were -- it's only because you are seeking a regulatory treatment that you are permitted to do that, because you wouldn't be able to do that with these costs under normal accounting.

MR. BARRETT:  That's correct.

MS. CHAPLIN:  So did you consider the alternative?  I realize the regulations says "up to 15 years", but did you consider an alternative approach of actually recovering these costs over a shorter period, perhaps in anticipation that there might be other costs in other categories that could be quite substantial, throughout this proposed recovery period, that perhaps it is better to get these out of the way?

MR. BARRETT:  No, we didn't consider that.

Our sense of the situation was that since the regulation permitted up to 15 years' amortization, that there would be strong intervenor interest in the maximum period.

MS. CHAPLIN:  Even at this, one might characterize, generous financing cost?

MR. BARRETT:  At the appropriate costs that we have proposed, yes.

MS. CHAPLIN:  Well done, Mr. Barrett.

So then, the more kind of general question, I am looking at J1, tab 2, schedule 1, table 1, which is setting out, it is just the summary of the recovery periods.  They're all in one place for these accounts.

MR. BARRETT:  Yes.

MS. CHAPLIN:  I guess I would ask the same question even more generally, not for the water accounts, because you are proposing to, in effect, recover those over the test period.

But I am even wondering, for example, for the nuclear accounts, the liability and the refurbishment and the development and those, why, in that instance, did you consider merely recovering them over the test period, again in anticipation that the future potentially holds large costs?

MR. BARRETT:  I think we did consider that, but we thought that the better approach was to make use of the December 31, '07 balances for this first test period, and then to recover the balance in the next cycle.

MS. CHAPLIN:  You're proposing three years.  Why wouldn't you recover, for example, the 27.9 million just over the test period?  Why test period plus one year?

MR. BARRETT:  Well, again, I think it's in part that we knew we would be extending into the next test period anyway, and that the regulation permitted up to three years of recovery.  We thought that the balance of interest would favour along this possible recovery period.

MS. CHAPLIN:  Okay.  Just one or two questions on this tax issue and the loss carry-forwards.

My understanding, from your testimony earlier today, Ms. Ladak, and I guess from yesterday, is there remains some uncertainty around those losses in terms of what may ultimately arise from reassessments.

MS. LADAK:  That's correct.

MS. CHAPLIN:  Your use of the -- your proposed tax-related deferral account would capture any impacts on those losses?

MS. LADAK:  Well, to the extent that the impacts fall into 2005 to 2007.  So if a policy change, again, was made related to -- a reassessment happened for 2003, and it was a policy change and it affected the tax expense in '05 to '07, then we would propose to put that item into the variance account.

MS. CHAPLIN:  Right.  So there could be a scenario where those tax losses, or let's say the benefit of those tax losses, is diminished, and you would be, in effect, at some point in the future seeking recovery of that.

MS. LADAK:  That's correct.

MS. CHAPLIN:  And part of your proposal, in fact, is to bring forward, is actually to make full use of those benefits in the test period, even though in kind of the normal course, some of those might be postponed to the next test period?

MR. BARRETT:  That's correct.

MS. CHAPLIN:  Do you foresee -- I guess I'm just curious how you kind of considered the kind of two risks, the one risk that these benefits might be diminished through the ultimate resolution of your tax situation, and, two, although there's a benefit in the test period for ratepayers, in effect, once that benefit comes off, it magnifies the increase in the next test period.

Did that inform your thinking?

MR. BARRETT:  We did consider that, but, again, our sense was, I guess, on two levels.  One, in this application, because we're moving from the 5 percent to an appropriate commercial ROE, there is a fairly significant increase in the proposed rates.

We thought, in that circumstance, mitigation was appropriate.  And that is part of our rationale.

As well, our thinking was that ratepayers would be interested in getting access to those tax losses at the earliest opportunity.

MS. CHAPLIN:  And do you have any sense, Ms. Ladak, what the timing may be for reassessments for all of the kind of potentially relevant years to be completed?

MS. LADAK:  We're expecting an audit to start shortly on 2000 and future years.

MS. CHAPLIN:  But, I mean is this going to take four years maybe to kind of get caught up, or longer?

MS. LADAK:  It is difficult to say.  The first one took, oh --

MR. BARRETT:  A considerable time. 

MS. LADAK:  -- eight years, but I don't expect next one to, as the auditors become familiar with the company.  Because the company was set up for the first time in 1999, so it took a lengthy period.

MS. CHAPLIN:  Okay.  Then just finally one question, and I think this is probably for you, Ms. Frain.  I have a question on interrogatory -- it is L, tab 2, interrogatory 62.  This is an AMPCO interrogatory.

MS. FRAIN:  I have that one.

MS. CHAPLIN:  Thank you.  You had interpreted the question to be about the water condition variance account.  You have reported below a comparison of, on the one hand, the forecast plan with the actual, and over the other side, the budget forecast with the actual.

Just looking at that, with the exception of, perhaps, DeCew in 2006, broadly, it looks as if your forecast and actuals, and your budgets and actuals are actually quite close.

Now I realize that that is -- so I guess my question is:  In light of the fact that overall the forecasting is quite close, why are you particularly seeking the protection of the water variance account, the water condition variance account?

MS. FRAIN:  Again, this looks at three years.  We have been fortunate we have had very good forecasting over that period.

We did provide a graph in one of the other -- or in the evidence, and it shows the variability of the flow over time.  There have been periods where we have seen significant changes that cannot be forecast.

The river at Niagara, for example, I think historically, we have seen it go as low as perhaps 150,000 and up as high as over 400,000, depending on what happens in the basin, in between when we forecast and when we actually are able to use the water.  We can't always see.

MS. CHAPLIN:  You didn't experience that level of variability in these three years; is that correct?

MS. FRAIN:  We have been fortunate.  There has been very little change in the last three years.

MS. CHAPLIN:  Okay, thank you.  Those are all of my questions.

MR. KAISER:  Mr. Penny, any --

MS. CAMPBELL:  Just before the panel breaks, Mr. Penny, there was a question on pension.


MR. PENNY:  Yes.


MS. CAMPBELL:  I don't know whether --


MR. PENNY:  I think Ms. Ladak can deal with two of those.


MS. CAMPBELL:  If it is easier for Ms. Ladak to leave and Mr. Barrett can do it, that is fine.


MR. PENNY:  She has a few more minutes.


MS. LADAK:  I can.


MS. CAMPBELL:  That's fine, thank you.


MS. LADAK:  The difference -- you're asking about the difference in terms of the impact on the 25 basis points that we presented in the evidence versus what's in the financial statements?


MS. CAMPBELL:  Yes.


MS. LADAK:  The information in the financial statements only identified the impact of the discount rate on current pension expense -- current service costs, excuse me -- whereas in the evidence, we looked at current service costs, as well as past service costs.  So that would capture the full impact of the discount rate.


MS. CAMPBELL:  Thank you.


MS. LADAK:  The second question related to the portion of the $130 million balance and the nuclear liabilities deferral account that related to Bruce.


That was $54 million out of the $130 million.  That represents about 42 percent of the total balance.


MR. RUPERT:  Can I ask, Ms. Ladak, given that about two-thirds of the increase in the liability related to Bruce -- I recognize you mentioned depreciation expense is different for each plant, depending on the life, but that number seems quite low in relation to 131, given that most of the liability, or a vast majority of it, relates to Bruce.


MS. LADAK:  In terms of the change in the liability, the liability related to Bruce A increased significantly while the portion related to Bruce B actually decreased.


And the Bruce A depreciation goes out to 2035, whereas Bruce B's is 2014.


MR. RUPERT:  Because the treatment that you have adopted, you've got, as I understand the interrogatory, $878 million out of the 1,386,000,000 related to Bruce.  So I would have thought that that alone, in terms of the ROE, would -- the $75 million line, for example, that one could just say two-thirds of that is Bruce and one-third that have is Pickering and Darlington.  Hence, 50 million off the bat is just in ROE.  


I take your calculation, but it seems low.


MS. LADAK:  It really is a result of the Bruce A liability going in one direction and the Bruce B change going in a different direction as a result of this reference plan change.


MR. RUPERT:  Right.  But on the interrogatory, which is on page -- this is L1 -- Board Staff interrogatory 1, which is where you -- Mr. Thompson referred to this earlier today, where you said that of the increase in the liability, $878 million relates to the Bruce nuclear station.  So I assume the 878 million was a net figure, then, being an increase in respect of A and a decrease in respect of B -- or maybe I have that backwards.


MS. LADAK:  I believe it is a net figure.


MR. RUPERT:  I don't want to hold you up.  Not to give you another official undertaking, but if you could take a look at that one more time.  If your calculation is correct, I am wondering whether the interrogatory response may overstate the Bruce --


MS. LADAK:  No, I think everything is in order.  I could just -- I am trying to recall what the explanation is.


MR. THOMPSON:  Could I just add to that?  My interpretation of two-thirds of the 75 million, based on the answer that is provided, it should be Bruce.  I mean, that's the way the calculation is based.  It's 5.55 times that number to come up with the 75 million.


So the question is:  How much of the depreciation is Bruce related?


MS. LADAK:  So we have recorded -- related to Bruce A, we have recorded about $46 million of depreciation in the deferral account, but Bruce B, the depreciation goes in the opposite direction.  It's a reduction in depreciation of about $37 million.  


MR. THOMPSON:  So the net depreciation expense --


MS. LADAK:  It only about $8 million.


MR. THOMPSON:  Okay.  So I think that reconciles, because two-thirds of the 75 is 40-something million.  You add the eight; you get your 54.  You said 54 million?


MS. LADAK:  Yes.


MR. THOMPSON:  Okay.  I think that may be the answer.  It's in the depreciation.


MR. BARRETT:  That's the biggest change; that's right.


MS. LADAK:  That's the biggest change.


MR. THOMPSON:  Thanks.


MR. KAISER:  Mr. Penny, any re-examination?

Re-examination by Mr. Penny:


MR. PENNY:  Thank you, Mr. Chairman, just one question.  I think it is probably for you, Mr. Barrett.


Yesterday, Mr. Thompson was asking questions about deferral accounts generally, and went through a number of them.  One particular example was he asked you whether fuel cost -- about the fuel cost deferral account and asked you to confirm that competitive businesses did not have deferral accounts covering changes in the price of fuel.


My question is:  What do competitive businesses, whose fuel costs are material, say, airlines, do when fuel prices increase sharply?


MR. BARRETT:  Well, I think we have a real-world example, that they just simply increase the price that they charge their customers.  So to the extent that they can, they pass those costs increases on in their pricing.


MR. PENNY:  I suppose to state the obvious, does OPG, under section 78.1, have the ability to change its prices in response to market conditions, like changes in the price of fuel?


MR. BARRETT:  Regrettably not.


MR. PENNY:  All right, thank you.  Those are all of my questions.


MR. KAISER:  Thank you.


We'll take the lunch break at this point and come back with the next panel.


MR. PENNY:  Thanks very much.


--- Luncheon recess taken at 12:17 p.m.


--- On resuming at 1:38 p.m.

MR. KAISER:  Please be seated.

Mr. Penny.
ONTARIO POWER GENERATION - PANEL 12, PAYMENT AMOUNTS


Andrew Barrett, previously sworn


David Halperin, previously sworn


Ken Lacivita, previously sworn
Examination-in-chief by Mr. Penny:

MR. PENNY:  Yes, thank you Mr. Chairman.  So we have available now Mr. Lacivita, Mr. Barrett and Mr. Halperin, all of whom have appeared before the Board in this case.

So they have been introduced and sworn.  So I will just -- there being no late-breaking news on the structure of payment amounts, we can go right into it.

I will just ask the witnesses if they adopt the evidence on payment amounts and the interrogatories that have been prepared in connection with that evidence.

MR. BARRETT:  I do.

MR. LACIVITA:  Yes, we do.

MR. HALPERIN:  Yes.

MR. RUPERT:  Mr. Penny, before we start this panel, from this morning you showed me that one document that I couldn't find in my binders.  Did we ever get the actual reference?

MR. PENNY:  It turns out that I was, I think, mistaken that it was filed.  I think it was, maybe it was an oversight or something, but I thought it had been.  So we can make it available.

It's on the website, of course.  But it can be filed.

MR. RUPERT:  That would be great if you could file it.

MR. PENNY:  Yes, we will.

MS. CAMPBELL:  I'm sorry, Mr. Penny, was that an undertaking?  Mr. Thompson seems to think I need to give you a number.

MR. PENNY:  If you want it to have a number, it can have a number.

MS. CAMPBELL:  15.5?

MR. PENNY:  Sounds good to me.

MS. CAMPBELL:  All right.
UNDERTAKING NO. J15.5:  TO FILE DOCUMENT ENTITLED, "FORECAST INFORMATION (AS OF Q3 2004) FOR FACILITIES PRESCRIBED UNDER ONTARIO REGUATION 53/05", AS FOUND ON OEB WEBSITE

MR. PENNY:  I have no further questions in examination-in-chief, so we can get right to it.

MR. KAISER:  Mr. Rodger.

MR. RODGER:  I think Mr. Warren wanted to start this off.


MR. KAISER:  Yes.  Thank you.
Cross-examination by Mr. Warren:


MR. KAISER:  Is the cottage further away?

MR. WARREN:  Now that you mention it, no.  I have a 15-year old daughter who is keen to do something, and is bugging me, so... 

Panel, I have questions in only one area, and it is with respect to the nuclear payment structure, if we could just deal with that, I hope briefly and I hope painlessly.

My understanding, panel, is that you are proposing to recover 25 percent of the revenue requirement through a fixed monthly payment.  That's correct?

MR. BARRETT:  That's correct.

MR. WARREN:  I don't think you need to turn it up, panel, but my understanding of the evidence is that the rationale for this particular proposal is that the design of the payments would reflect to some extent the underlying cost structure; is that correct?

MR. BARRETT:  Yes.  That's correct.  I think the evidence indicates that our costs are approximately 90 percent fixed.

MR. WARREN:  And do I understand, as well, that leaving some 75 percent of the cost structure to energy provides an incentive to avoid unscheduled outages; is that correct?

MR. BARRETT:  Yes, that's correct.

MR. WARREN:  Am I right in my understanding that at a high level of generality, the proposal is a mix of risk mitigation, which is the 25 percent, and incentive, which is the 75 percent?  Is that a fair summary on my part?

MR. BARRETT:  Part of the character of the proposal is risk mitigation.

We also indicate in the evidence that it is driven by cost causality, which we think should be a factor in the design of the nuclear payment amounts.  And also, consistency with other rate designs for regulated utilities and the recovery of fixed costs by other generation companies.

MR. WARREN:  Am I correct in understanding that unscheduled outages represent a material risk for OPG?

MR. BARRETT:  Yes.

MR. WARREN:  Am I correct in my understanding that they're more significant in the nuclear sector, because it takes longer to address them, and because addressing them may require the approval of the nuclear safety authorities?  Depending on the circumstances, is that fair?

MR. BARRETT:  That is correct.

MR. WARREN:  So it is important, I take it, panel, to mitigate the risk posed by the potential outages, to some extent?  Fair?

MR. BARRETT:  That is our view, yes.

MR. WARREN:  Okay.  Now, against that background, I wonder if you could tell me how it is you arrived at the particular 25 percentage as opposed to some other percentage.

MR. BARRETT:  We took into account a couple of factors.  I am just going to turn up the evidence.

This is in Exhibit I, tab 2, schedule 1.

MR. WARREN:  All right.

MR. BARRETT:  And as you will see in that evidence, we did an analysis looking at our costs in the nuclear business, and the assessment was that those costs were approximately 90 percent fixed.  So that was part of the consideration.

I think we recognized that that would not be acceptable, to propose that we recover 90 percent of our costs through a fixed charge.  We had reference to the amount of revenue requirement recovered by other regulated utilities in the province, and I think in the evidence we talk about what Union Gas recovers and what Enbridge recovers, and what Hydro One recovers by way of its individual rate designs.

We also, to be quite candid, gave consideration to what we thought would ultimately be found acceptable by the Board and ratepayers.  So it was, at some level, a judgment call, after considering all of those factors.

MR. WARREN:  Leaving aside any perceptions on your part on what might or might not be acceptable by either the Board or ratepayers, is there any reason, from OPG's perspective, why the percentage of the fixed component couldn't be raised to 50 percent?

MR. BARRETT:  I don't believe so, no.

MR. WARREN:  Thank you very much.  Those are my questions.

MR. KAISER:  Thank you.

Mr. Rodger.

MR. WARREN:  I wonder, Mr. Chairman, if I might be excused.


MR. KAISER:  Yes, go ahead.  Thank you.
Cross-examination by Mr. Rodger:


MR. RODGER:  Thank you, Mr. Chairman.  

In light of Mr. Warren's questions, I just have a couple of areas I want to cover off.

Mr. Barrett, would you agree with the principle that whether we're talking about an individual or a company, if they were only to get paid if they actually produced something, that's a very powerful incentive for that individual or that company to perform.  Would you agree with that?

MR. BARRETT:  I think that is generally true.

MR. RODGER:  As I understand the prefiled evidence, it states that the objective of both the hydroelectric group and the nuclear group for coming up with these payment amounts, mechanisms, is the goal of maximizing economic efficiency.  Is that fair?

MR. BARRETT:  I am not sure I would agree that that's the only objective.  Is there a reference in the evidence that you are looking at?

MR. RODGER:  Yes.  I thought, particularly for the nuclear -- we don't have the exhibit handy, but I thought that was one of the elements listed in the nuclear, the rationale for the nuclear payment --

MR. BARRETT:  I wouldn't dispute that that would be one of the elements.

MR. RODGER:  Yet you will agree that both the hydroelectric side and the nuclear side, both business units have come to different conclusions as to how to achieve that goal?

MR. BARRETT:  Yes.  In looking at the appropriate -- what we consider the appropriate payment design, we looked at the individual circumstances in the nuclear business and the circumstances in the hydroelectric business.

MR. RODGER:  As I understand it, under the hydroelectric payment mechanism, it will get paid more if it produces more, kind of reflects the pay-for-production principle as we talked at the outset.  And as you described with Mr. Warren, for nuclear you want this combination of fixed payment and variable payment; right?


MR. BARRETT:  For nuclear, we do want a combination of fixed and variable, yes.


MR. RODGER:  Now, yesterday, when you were -- and today when you were talking about the variance and deferral accounts, you described how you had a discussion with your shareholder about what accounts should go in 53/05.


I am wondering, when you had those same discussions with your shareholder, did OPG also recommend a fixed charge for nuclear as part of the payment scheme in Regulation 53/05?


MR. BARRETT:  We certainly would have discussed the design of the payments.  I do recall there is a reference in the CIBC report, so -- on this issue.


MR. RODGER:  Hmm-hmm.


MR. BARRETT:  So I think it would have been part of the discussion.


MR. RODGER:  Was it something that, in particular, OPG put forward to the government as something that would be a good idea to include in this regulation, a fixed payment component for nuclear?


MR. BARRETT:  I honestly can't recall.  It was just too long ago.


MR. RODGER:  Do you recall whether your shareholder recommended it?


MR. BARRETT:  Well, in the end, there was no fixed component in the nuclear weight.  It was 100 percent variable.


If you look at the CIBC report, there is a section on rate design that is on page 13 and 14 of that report.


MR. RODGER:  Yes.


MR. BARRETT:  And there is a paragraph on page 14 where the CIBC considers the structure of that payment design --


MR. RODGER:  Yes.


MR. BARRETT:  -- and recommends in favour of an all energy rate.


MR. RODGER:  Yes.


MR. BARRETT:  One of the considerations that they have here -- one of the considerations I think that informed their thinking, as I read their report, is their understanding that customers in Ontario will be paying energy only rates for generation.


Whereas that might have been the circumstance at the time this report was written, in essentially the pre-OPA contracting days, the circumstances in Ontario are very different today.  Nearly all generators receive some kind of fixed payment or assurance of fixed cost recovery pursuant to arrangements that they have with the OPA.


So I would say that the world has changed since the CIBC turned its mind to this issue, and they might have a different conclusion in our current circumstances.


MR. RODGER:  So can I at least it you will agree with me that at the time when O.Reg. 53/05 was issued, neither CIBC, nor OPG, nor your shareholder thought that a fixed payment charge for nuclear was necessary?


MR. BARRETT:  I can't agree on all counts.  As I indicated, I don't recall what OPG's proposals with respect to rate design were at that time.


It is clear from the CIBC report that they, in the end, thought that a fully -- a 100 percent energy rate was appropriate, and the government must have accepted that recommendation, because that's the way the interim payments were ultimately designed and approved.


MR. RODGER:  Just to pick up on one of your earlier responses, Mr. Barrett, you talked about new generation receiving fixed payments.


Is it your understanding that new wind generation also includes a fixed payment?


MR. BARRETT:  No, I don't believe they receive a fixed payment, but they receive a fairly high standard offer price.


MR. RODGER:  But no fixed payment?


MR. BARRETT:  I don't believe so, no.


MR. RODGER:  Thank you.  Those are my questions, Mr. Chairman.


MR. KAISER:  Thank you.


Mr. Alexander.

Cross-examination by Mr. Alexander:


MR. ALEXANDER:  Thank you, Mr. Chair.  


Good afternoon, panel.  My name is Basil Alexander and I have some questions for you today on behalf of Pollution Probe.


Now, as I understand it, OPG is proposing different charges per megawatt hour for electricity produced from its nuclear and hydroelectric assets; correct?


MR. BARRETT:  Yes, that's right.


MR. ALEXANDER:  Could you please explain why?


MR. BARRETT:  We have built up the rates reflecting the separate costs for the nuclear business and hydroelectric business, with the exception of certain things that are done on a regco basis, like capital structure, ROE and taxes.


This approach in our proposals is consistent with the approach that was adopted by the province in the interim period.


MR. ALEXANDER:  And according to your cost of capital expert, Ms. McShane, the cost of capital for your nuclear sets on a stand-alone basis is greater than the cost of capital for your hydroelectric assets; correct?


MR. BARRETT:  That's correct.


MR. ALEXANDER:  And what I am curious about - I think you may have answered this - is when you calculated the separate and distinct costs of producing electricity from your nuclear and hydroelectric assets, did you use a higher cost of capital for the nuclear assets?


MR. BARRETT:  No.  The payment designs that we proposed use a single capital structure and cost of capital.


MR. ALEXANDER:  In fact --


MR. BARRETT:  Capital structure and cost of capital.


MR. ALEXANDER:  Is that the only reason why you didn't use -- why you didn't use a higher cost of capital for nuclear?


MR. BARRETT:  Well, the reason we used a single capital structure and ROE for our regulated assets or our regco was that Ms. McShane's analysis was that she couldn't land on a robust methodology for determining those separate capital structures and ROEs.


MR. ALEXANDER:  Does OPG have any philosophical or pragmatic objections to calculating its charges for its nuclear and hydroelectric supplies using different OEB-approved cost of capital?


MR. BARRETT:  I don't think we have any principled objection.  I think there is a pragmatic issue there, in terms of being able to do it, to calculate the right numbers in a robust fashion.  I guess at the end of the day, if we were able to recover the same amount of money to cover the pool of business and financial risks that we have in the regco business, then I don't see us having a principled objection.


MR. ALEXANDER:  And that pragmatic concern, is that your only pragmatic concern?


MR. HALPERIN:  I think so, at this point.


MR. BARRETT:  That's all that we have, yes.


MR. ALEXANDER:  Thank you, panel.  I have no further questions, and I would ask to be excused.


MR. KAISER:  Thank you.  Mr. Thompson.


MR. THOMPSON:  Mr. Rubin is anxious to precede me.


MR. KAISER:  All right.  Mr. Rubin.

Cross-examination by Mr. Rubin:


MR. RUBIN:  Thank you, Mr. Chair.  Hello, panel.


I will start with some questions about hydroelectricity.  Can you tell me or remind me why the forecast hydroelectric production for 2009 is greater than 2008?  I can steer you to the evidence, but I am just wondering if somebody can --


MR. BARRETT:  Ms. Frain would be the most conversant with the hydroelectric production forecast, and she is not on this panel.


MR. RUBIN:  Okay.  Nobody in the room can help me?


I guess my question is -- well, okay.  Let me move along.  Let me move to the hydroelectric incentive mechanism, which seems squarely on topic.  Forgive me if I ask a number of basic questions.


Your average compensation for hydroelectric generation is substantially lower than the average market clearing price; is that correct?


MR. BARRETT:  Yes, that's correct.


MR. RUBIN:  And your existing incentive mechanism has a line, a trigger point, a set point - perhaps you have a better term for it - of 1,900 megawatts or megawatt hours per hour.


You are proposing to let that float up and down; is that correct?


MR. LACIVITA:  Yes, that is.


MR. RUBIN:  Is there a better term than set point or 

-- I mean, what do you call that line?


MR. LACIVITA:  We call it the average hourly regulated -- the average hourly -- I will give you the proper definition.  We call it the hourly volume and it is equal to the actual average hourly net energy production over the month.


MR. RUBIN:  Well, that's the proposal.  That is not what it has been.


MR. LACIVITA:  Well, the hourly value in the -- for the interim period is 1,900.


MR. RUBIN:  So you call that the hourly value, but it is really applied on a five-minute basis; is that correct?


MR. LACIVITA:  That's correct.

MR. RUBIN:  All right.  If you will forgive me, I think I may continue to call it set point because that means something to me.

Your proposed incentive mechanism, as I think you just said, puts that set point at your average generation during the current month; correct?

MR. LACIVITA:  Yes.  It is calculated at the end of the month.

MR. RUBIN:  Correct.  Thank you.

Now, I don't think you have to turn to this, but I want to quote you a sentence from your evidence.  It is -- I have I1-1-1, page 12, lines 15 to 17.

The statement is as follows:

"Use of an hourly volume based on actual production allows for a higher volume of energy at the regulated payment amount than a predetermined volume, because the volume can be established without the need to incorporate a risk premium to adjust for forecast uncertainty."

Now, my question is:  Can I take it from that, that in general, directionally lowering what I am calling the set point decreases OPG's risks or increases its revenues, and thereby would provide a risk premium, and the contrary is also true?  If we just raise that set point, that would, in general, make life either risky or more difficult for OPG.

Do I have that right?

MR. LACIVITA:  That's correct.

MR. RUBIN:  Okay, thank you.

One of the ways it does that, if I understand correctly, if we, say, lowered the set point, under today's rules if we just decided that 1,800 megawatts, you know, if we went forward and said:  Today's rules will apply during the test period, but instead of 1,900, it will be 1,800, that would shift income toward OPG because it would shift generation from the regulated rate toward the market rate.

Isn't that basically what would happen?

MR. LACIVITA:  No, unless I am misunderstanding your question.

As that set point, as you call it, and we call it the hourly volume, as it increases, there is more risk on OPG.

MR. RUBIN:  Right.

MR. LACIVITA:  But what we have in our proposal to have it set after the fact, eliminates all of that risk so every single megawatt that is generated will receive the regulated rate.  There is no risk.

MR. RUBIN:  Sorry.  Under your proposal, you are not saying your compensation will all be market-based?

MR. LACIVITA:  No.

MR. RUBIN:  You're saying the incremental effect of adding another megawatt-hour or decreasing a megawatt-hour will be market-based?

MR. LACIVITA:  No.  That's not the case.  Every megawatt, every net megawatt will receive the regulated rate under our proposal, because it will be calculated after the fact.

The only incentive that is left is that for moving generation from the off-peak to the on-peak periods.

MR. RUBIN:  Okay.  I think I understand that.  But what I am saying is, if we had, let's say, an arbitrary set point like the 1,900 megawatts you have now, you would agree with me that lowering it would increase your revenues and decrease your risk?

MR. LACIVITA:  Lowering it would decrease our risk.  That is correct.

MR. RUBIN:  Okay.  Would it not also generally increase your revenues?

MR. LACIVITA:  Yes, it should.

MR. RUBIN:  Okay.  Now, in the financial example you give of how the -- this is, let me first steer you to it if you want to turn it up, Exhibit I1, tab 1, schedule 1 on page 9, you give that boxed example of how the new incentive mechanism would change your behaviour.

MR. BARRETT:  Yes, that's right.

MR. RUBIN:  It would change your behaviour specifically in this example, at least, by giving you an incentive to pump water into pump storage, whereas the existing incentive mechanism does not.

Now, my question is how much we can generalize from that boxed example.  Is it your understanding that the proposed incentive mechanism would, in general, lead to more use of the pumps' generation storage facility than the existing mechanism?

MR. LACIVITA:  Yes, it is.

MR. RUBIN:  It is.  Thank you.

Now, in another exhibit that you probably don't have to turn up, but you can if you like, in L2-060 -- a response to the 60th interrogatory from AMPCO -- you provided figures for the net energy loss from the use of the pumps' generation storage facility.

And based on those numbers, it looks to me like you lose a little bit under 55 percent of the energy that you put into pumping water up into the PGS.  Does that sound about right?

MR. BARRETT:  We're just turning it up.

MR. RUBIN:  We can make the math subject to check, but I came up with, I think, 45.9 percent turnaround efficiency, or about 54 percent loss.

MR. LACIVITA:  Okay.

MR. RUBIN:  Okay.  So am I correct in saying, then, that by using the pumps' generation storage, the PGS, you will, in general, be decreasing the amount of electricity you generate during that day?

MR. LACIVITA:  For the PGS only.  You must keep in mind that the water, after the water gets generated at the PGS, is used at the Beck facility.

MR. RUBIN:  Yes.  But this turnaround efficiency of 45 percent, roughly, means that the amount of electricity you get out by running that same water through the Beck is about 45 percent of the electricity you use to pump that same water uphill.  Is that --

MR. LACIVITA:  Yes, yes.

MR. RUBIN:  So on a net basis, if you pumped uphill after midnight, and you let it run downhill before the next midnight, then during that day, your total generation would decrease by the amount of the loss of the turnaround.

MR. LACIVITA:  Yes, that's correct.

MR. BARRETT:  Assuming, of course, that we could have used all of that water through Beck.  There wouldn't have been a circumstance during that day where we had more water than the capacity of the Beck facility.

MR. RUBIN:  Am I fair in saying that if you have an excess of water, while the pump generation storage facility has room in it, you would pump that water, the excess water under any incentive mechanism.  Isn't that fair?

MR. LACIVITA:  Yes.  That's fair.

MR. RUBIN:  Okay.  Can anybody -- you have raised this point, Mr. Barrett -- do you have any ballpark sense of its materiality?

MR. BARRETT:  No, I don't.

MR. RUBIN:  This would be a problem in the spring, for example, when flows are extremely high and demand, well, demand might not be relevant for -- so you can't help me whether this is a one-tenth of one percent of the year, or whether this is a frequent occurrence that you raise?

MR. BARRETT:  It's certainly not a frequent occurrence.

MR. RUBIN:  Okay, thank you.  Now, I guess perhaps this goes without saying, but the decision to use the PGS in decreasing -- in my hypothetical, when it was all within 24 hours, it decreased your generation during the day, it would also, of course, decrease your generation during that month.

MR. LACIVITA:  Yes.

MR. RUBIN:  Can you agree with me, at least directionally, that the effect would be also to lower your set point for that month?

MR. LACIVITA:  That is correct.

MR. RUBIN:  Now, my question concerns -- what you have put in the box in your evidence is what I might call the stand-alone incentive of deciding to pump, as opposed to deciding not to pump.

What I would like to explore with you is what you might think of as a second-order incentive, that is, I believe, there is another effect -- unless I am mistaken -- which is that by lowering that set point for, let's say, the other 29-odd days of the month, you decrease OPG's risk and increase OPG's revenue for the rest of the month.

Is it not so?

MR. LACIVITA:  No, that is not so.  I would like to --

MR. RUBIN:  And I worked so hard to put all of the pieces together.

MR. LACIVITA:  Just a moment while I call up the --

If I can take you to Exhibit I-1-1, schedule 1, page 11, we look at the formula that is proposed.  By doing what you're saying, you must keep in mind that we are losing the regulated rate for that pumped energy.  So that's a disincentive for us to do it, because we would be losing the regulated rate.


That's the first part of the equation.  So that is a huge, huge amount to lose to try to set -- to move that set point.


MR. RUBIN:  I don't see it yet, but let me try a real-world example that is simple enough for me to follow.


Let's assume that you are -- you have a base case in which the supply of water is remarkably flat.  You can use all of the power you can generate and you are generating, let's call it, 1,900 megawatts flat out for a 30-day month.


And then, as the one variation from your -- from this base case, I want to propose something like what you put in the box in this exhibit, which is a decision to pump some water into the PGS, and then to let it run through the Beck generate additional electricity.


Let's say that you take 1,500 megawatts of power or megawatt hours of electricity and use it to generate -- well, let's make it simpler.  6,000, I think, will come out very nicely.  You take 6,000 megawatt hours, put it into pumping and you get back out, let's call it, 3,000 megawatt hours from Beck when you run it downhill.  I'm being a little generous on the efficiency.


By doing so, your monthly generation falls by 3,000 megawatt hours, does it not?


MR. LACIVITA:  Yes, it does.


MR. RUBIN:  All right.  And the effect of that 3,000 megawatt hour decrease in a 30-day month would be 100 megawatt hours per day.  So you suddenly have a set point that is 1,800 megawatt hours -- sorry, well, megawatt hours per hour, 1,800 megawatts for the other 29 days -- well, for every day, but including the other 29 days of the month where it used to be 1,900.


Are you with me so far?


MR. LACIVITA:  Yes.


MR. RUBIN:  Now, isn't it one of the effects of dropping your average down to 1,800 from 1,900 that there is 100 megawatts on each of the other days, times 24 hours in megawatt hours, that you used to have to buy from the market and now you don't, or that you now can sell at market rates under your proposed incentive scheme?


Doesn't this change the finances of the other days in which your behaviour did not change?


MR. LACIVITA:  Well, firstly, the pumping, if we -- our pumping will have an impact on the average, on your set point, as you call it.


However, the benefit that we get when we generate, it's only for those hours in which we generated above that set point.  It's only for those hours.  So you would have to compare just those few hours that we derived that benefit towards the -- towards the amount that we were below the set point.


MR. RUBIN:  In day 1 on the first of the month, you generated a constant 1,900 megawatt hours per hour, and you would have had a set point of 1,900, which meant that you didn't have to buy from the market notionally and you don't get to sell into the market notionally.  But under -- because you change your behaviour on the 30th day of the month, you have an 1,800 megawatt set point, and doesn't that mean that on the first day of the month you get to sell 100 megawatts into the market at market rates?


MR. LACIVITA:  Well, no, because our behaviour doesn't change from day to day based on what the set point is.


MR. RUBIN:  I would like to your behaviour later, if I can.  Can we just discuss the net impact of my example on your finances, not on your behaviour?


MR. LACIVITA:  I do not believe that by changing the set point we would be making incremental revenue via the incentive program -- incentive mechanism that is described in the evidence.


MR. RUBIN:  So let me be very clear about this.  On a day in which you generate at 1,900 megawatts and your monthly average is 1,800 megawatts and that -- what I'm calling the set point is 1,800 -- there is no more revenue to OPG than if your -- on that day than if your revenue average, if your set point had been 1,900 megawatts?


MR. LACIVITA:  On that specific day, there is.


MR. RUBIN:  There is?


MR. LACIVITA:  Yes.  For every megawatt that is above the set point --


MR. RUBIN:  Yes.


MR. LACIVITA:  -- there is incremental revenue, yes, on that one day.


MR. RUBIN:  So how do you reconcile those two answers?  There is incremental revenue from 100 megawatts shifting above the set point on the first day of the month.  I would suggest if it is true on the first, it is true on the second, the third, the fourth and all the way to the 29th.  Doesn't that mean there is extra revenue to OPG from that pumping decision?


MR. LACIVITA:  The pumping has to take place on a daily basis.  It has a daily cycle.  We can't continually pump and incur these losses while bringing down the set point.


MR. RUBIN:  I am not suggesting that you have -- you know, with respect, I'm not suggesting you have an infinite capacity to pump.  You obviously have a variable capacity to pump or we wouldn't be in this room discussing an incentive to try to induce you to pump.


We are here discussing a specific mechanism whose purpose, as I understand it - and I believe you have agreed - is to increase the incentive for you to pump so that it aligns more closely to the public benefit, the benefit of the electrical system and ratepayers.


Isn't that --


MR. LACIVITA:  Yes, I agree with you.


MR. RUBIN:  Fine.  So there is some variability in this.  I don't need to quantify how much the variability is.


My question is whether you have captured the effects on OPG, the financial effects, to which you might respond via incentive in your box, and that is why I am exploring the effects on the other 29 days of the month from a decision to pump on one day of the month.


[Witness panel confers]


MR. LACIVITA:  I think part of the confusion is perhaps the understanding of how we do the calculation.  Would it be of benefit if I go through the equation that is on page 11 and to describe how that would work?


MR. RUBIN:  I can tell you for sure if I am confused about it, then clarifying would certainly help me. 


MR. LACIVITA:  Let me do that.


MR. RUBIN:  Okay.


MR. LACIVITA:  At the end of the month, the set point, as you call it, has been determined.


MR. RUBIN:  Hmm-hmm.


MR. LACIVITA:  However, during the month, OPG does not know what that set point is going to be.  As it gets closer to the end of the month, it becomes more apparent.


But the point is, here, that it doesn't matter what it is.  At the end of the month, every net megawatt generated will receive the regulated rate.


The decision on whether to pump or generate is based on the price differential between the off-peak and the on-peak hours when we expect to generate it, less the costs.  There are pumping costs, as you pointed out.  You lose energy by pumping, and there are other costs that are associated with pumping that we have identified in the evidence.


That is taken into account on whether or not we cycle the PGS, that, and only that -- and only that.  And it is based on market signals.


The reason why we don't want to stick to any set number is because it gives the wrong operational drivers, and that was the point we tried to highlight in the example, where you want to be -- your pumping decisions should be made on market prices, not on a regulated rate.


And by having that number, that set point, be determined after the fact accomplishes this.

MR. RUBIN:  Mr. Lacivita, I don't think I have any quarrel with your using a variable set point, or having a net incremental market-based signal.  I like those features and Energy Probe likes those features of your proposal.

My only -- the only objective of my questions here is to determine whether there is a kind of double-counting in the incentive, and so far I have your assurance that OPG's pumping decisions will be based only on the market signals at the moment, but I am not sure that that aligns with OPG's financial interests, as we have discovered them in our questions and answers.

And I would like to go to those -- to concentrate on those financial interests, because I believe I can trust OPG to follow its best financial interests, in its own interests and in the interests of its shareholders.

Any assurance you give me or this Board to the contrary today, I think will be maybe overruled by self-interest and shareholder interest.

So my question is -- my questions are still:  Haven't you told me that by making a pumping decision in day 30 -- in my admittedly hypothetical simplified month -- you will increase the payments to OPG on day 1 of the month, and day 2, and day 3... and day 29, and that, therefore, there is another financial incentive for OPG to increase its pumping, and it is not just the revenue you get from the difference between the market prices when you pump and when you flow less the cost of pumping, it is also from the effect of lowering the set point?

MR. LACIVITA:  No.  I just don't see that.

MR. RUBIN:  But you have told me it is true on day 1 of this month, of that month.  Haven't you?

MR. PENNY:  Sorry, Mr. Rubin, please allow the witness to finish the answer before you interrupt.

MR. LACIVITA:  I told you at day 1, we don't know what that level is.  That level is established afterwards, and it's not taken into account in the decision-making process.

Once it's established, that revenue stream is, that revenue stream of actual megawatts generated, averaged for every hour, is paid out at the regular rate.  The only difference is the being above and below that set point.  When you are below that set point, you pay it back.  When you are above that set point, you get the benefits of it.

I think in your example, you are focussing on lowering the set point and always getting incremental revenue.  That is not the case, because the second part of that equation, every time you do pump, you're going to be below sometimes, and we have to pay -- we have to notionally make up that energy at market rates.

MR. RUBIN:  Yes.  But that's inside the box, in your evidence.  You wouldn't -- you are telling me that, in general, you won't do the pumping unless you come out ahead on the pumping and the calculation, that calculation, includes your losses.  What you've called the $10 per megawatt-hour of pumping cost includes the loss of power, the efficiency loss.  It's on the list of things you include.

I am not concerned about that.  What I am concerned about is if there's another benefit flowing to OPG, whether it was intended or not when you designed the system, because you will inevitably lower the monthly output and therefore the monthly average per hour every time you pump, and you have told me that that will increase your 
revenues --

MR. BARRETT:  Excuse us for just one minute, sir.

MR. RUBIN:  Yes.

[Witness panel confers]

MR. LACIVITA:  I'm sorry, could you repeat that question, your last question?

MR. RUBIN:  Yes.  Good luck to me repeating it.  Maybe I need a court reporter here.

Well, let me just proceed.  I don't want to be repetitive, but I think a number of us are trying to wrap our heads around this.  Certainly, in my case, it's new, and perhaps in yours, as well.

I have presented this simplified case, and I believe I have heard you agree that the effect, whether intended or not and whether it will change anybody's behaviour or not, the effect of additional pumping -- in this case pumping in day 30 of June -- will increase revenues in the first 29 days of June.

MR. LACIVITA:  I think I understand why we're not -- yes.  What I said was that by arbitrarily choosing a set point at a predetermined time, would have that effect.

So if it was set too low or too high, if it was set lower, it would benefit OPG and if it was set higher, it would not benefit OPG.  But calculating after the fact would not result in OPG gaining any additional revenues from the regulated asset, the regulated rate.  The only benefits we would accrue is that related to pumping, pumping and generating.

MR. RUBIN:  Mr. Lacivita, let me return you to my simplified month, in which on day 1 of the month you generated 1,900 megawatt-hours per hour, and on day 30 you made a pumping decision that lowered the set point from 1,900 megawatt-hours per hour -- as it would have been without the pumping -- to 1,800 megawatts per hour.

Does that not create 100 megawatt-hours per hour on day 1 of the month that you then sell into the market at higher-than-regulated rates?

MR. LACIVITA:  Well, no, because the effect of pumping one day cannot -- even in your example -- cannot lower the average by 100 megawatts for the entire month.

MR. RUBIN:  I gave you the example.  There were 6,000 -- I mean I chose the numbers arbitrarily.  Maybe it would take two days to come up with 6,000 megawatt-hours of pumping to get back 3,000 megawatt-hours of generation.  Correct me if I'm wrong.  Call it two days.  I will accept that as a friendly amendment.  But one way or the other, if you pump 3,000 -- the math isn't hard.  I'm dividing by 30 days from 3,000 megawatt-hours, and I do get 100, don't I?  I didn't drop a decimal point here.  So if that is 100 megawatt-hours -– sorry, it is 100 megawatt-hours per day.  So I have done the math a little bit wrong.  It is a smaller effect than I said.  It is not 100 -- it's not a constant 100, it is whatever that math turns out to be.  Call it ten.  Call it five.  I don't care.

Does it not lower the set point and does not that mean, doesn't that mean that you then have power available on day 1, 2, 3, 4, 5... 29, to sell into the marketplace at market rates above regulatory rates, that you would not have had without that decision on day 30?

MR. BARRETT:  Sir, you appreciate that there are two moving pieces here.  To the extent that you lower the average, the amount of money that you would get in the first part of that equation is reduced.  Right?  So the more pumping you do, the less volume of water or less volume of production you are going to get, times the regulated rate.

MR. RUBIN:  Correct me, Mr. Barrett, but isn't that inside the box that you gave us?  Isn't that part of the decision to pump, is that you know you're going to be generating less power?  That is part of the cost of pumping, is it not?

MR. BARRETT:  I am not sure I follow inside the box or outside of the box, but just --

MR. RUBIN:  Well, I'm talking about the box in your evidence.

MR. BARRETT:  And I am talking about our formula.  If you look at the first part of the formula, to the extent you make pumping decisions and it reduces the average, the amount of money that we would receive in the first term of that equation will be reduced.

To the extent that moving that set point creates, in your example, opportunities to make more money at -- potentially make more money at market revenues, you have to set the two against one another.

MR. RUBIN:  But you have already told me directionally how they compare with one another, that market rates in general are higher than regulatory rates.

MR. BARRETT:  In general, that's true, yes.

MR. RUBIN:  So in general, the effect of shifting the set point and shifting compensation from the regulatory rate to market rates would be to increase OPG's revenue, would it not?


MR. LACIVITA:  That would only be for the volume that was shifted.


MR. BARRETT:  That's right.







MR. LACIVITA:  Only for the volume that was shifted.


MR. RUBIN:  Sorry, the volume that was shifted on the 30th day, or the volume by which day 1 exceeded the set point because the set point was depressed?


MR. LACIVITA:  The volume that generation exceeds a set point gets the market rate.


MR. RUBIN:  Exactly.  So depressing the set point and increasing generation both create generation above the set point; isn't that correct?


MR. LACIVITA:  You can't do one without the other.  You can't generate unless you've pumped, which means that this formula is -- it was shown for simplicity on an hourly basis, but this formula takes place every five minutes.  During every five-minute interval, you are looking where that set point is and when you are below and when you are above it.  


The amount that you can pump in a single day is very small.  You cannot just pump one day and have that impact the whole monthly average.  It is an extremely small number.


MR. RUBIN:  Well, with respect, I do understand that a 30-day month is made out of 30 days and that there is some dilution and one day's -- one day's decisions won't completely revolutionarily change all 30 days.  Anyway, perhaps the truth is either there or not there, and perhaps we will be going around in circles if I pursue this farther, but I wonder if there is a way for -- let me put it to you this way.


Could you do us all the favour of pursuing my simplified month to see what the net effect of OPG's revenues would be from the change I indicated, and perhaps that will clear everything up for everybody, is give us an undertaking to take that simplified month and see the impact on the other 29 days' revenues.


And, you know, feel free to use other simplified assumptions, but obviously it depends on market rates and  -- anyway, I just wonder if there is a way to get to the bottom of this without my having to hear that you won't follow the incentives if they're there of -- it won't change your behaviour.


MR. PENNY:  I think, subject to the panel indicating that that's enough information to work with, I think we can do that.  But I think we should clarify that, whether conceptually that we understand what it is that Mr. Rubin wants and whether we have enough information from him in order to do that.


MR. LACIVITA:  Well, I will repeat the example and you can tell me if I have captured the question.


We are going to generate a flat 1,900, or whatever it is in a given month, for the entire month, except for the very last day where we will pump -- we will pump to the amount -- the maximum capability of the PGS on the very last day and see how much that impacts that month.  Is that what you want us to look at?


MR. RUBIN:  I think it is probably important to pump and flow; that is, that the water go uphill and back downhill before the end of the month.


MR. LACIVITA:  Okay.


MR. RUBIN:  At least that was my example.


MR. PENNY:  As I understood what you wanted, you wanted to know whether OPG could, knowing that on the 30th day it was going to pump, behave during the prior 29 days in a way that somehow gave it some collateral benefit if it did in fact pump on the 30th day.


MR. RUBIN:  No, Mr. Penny.  With respect, that is not what I'm suggesting.


MR. PENNY:  All right.


MR. RUBIN:  Let me just lay my heart on my sleeve here and be very clear about what I am suggesting.  What I'm suggesting is that there is an additional incentive to pump that is not captured in what's presented in the evidence, that you have presented the kind of in-that-hour incentive to pump, but I believe there is also a spillover effect on the rest of the month which provides additional financial benefits to OPG, and that, in effect, you are therefore -- your proposal over-incents OPG to pump.  That is my concern.


MR. PENNY:  I think we understand now.  Why don't we do this?  Why don't we go away and think about that, maybe run the process on some scenarios and see whether we agree with that, and we will come back with an answer by way of undertaking.


MR. RUBIN:  Thank you.


MR. KAISER:  Is that satisfactory, Mr. Rubin?


MR. RUBIN:  Yes, that sounds very helpful.  We should give that a number, I guess.


MS. CAMPBELL:  J15.6.

UNDERTAKING NO. J15.6:  TO PROVIDE A RESPONSE TO MR. RUBIN'S 3O-DAY SCENARIO


MR. RUBIN:  Thank you.  Just before we leave this, is anybody on the panel aware of any other incentive mechanism where the base case, in effect, the set point, is determined by behaviour during the month in progress?


I am -- in general, I know a lot of incentive schemes, I think; not as many as the people in this room, but, in general, they're based on awe three-year rolling average of previous years or they're based on what happened in that month last year.  They're based on something that doesn't move when you look at it.


I am wondering if you can give me any other example of something like this proposal where it is the current month that, in effect, creates the set point.


MR. BARRETT:  I'm not aware of any, but I think, as we say in the evidence, we believe that this is the appropriate incentive and the best incentive for these facilities, and hopefully we will be able to demonstrate that clearly in the undertaking.


MR. RUBIN:  Other panellists, anybody have an example?


MR. LACIVITA:  No.


MR. HALPERIN:  No.


MR. RUBIN:  It's not just me, then.  Thank you.  That may finish my questions on hydroelectricity.


Just one more simple one on hydroelectricity.  Does your evidence indicate anywhere the breakout of fixed and variable costs for your regulated hydroelectric generation?


MR. HALPERIN:  Not specifically that way, no.


MR. RUBIN:  Is it safe to assume that it is above the 90 percent you keep quoting for nuclear?


MR. HALPERIN:  No.  I think the chief variable piece in the hydroelectric revenue requirement would be the GRC charges, and they run about -- they're certainly more than the nuclear fuel piece, which I think is about 7 percent.  I think they run around 15 percent.  I have to check that, but it's a bigger number.  So the variable piece will be a bigger proportion of the hydro.


MR. RUBIN:  It may be useful, before a bunch of us start rolling that up and swinging it, for us to know what the number is.  Could we get that number, please?


MR. BARRETT:  For the test period?


MR. RUBIN:  Yes, the fixed versus variable costs of regulated hydroelectric.


MR. HALPERIN:  Yes.  We should be able to do that; fairly straightforward.


MR. RUBIN:  Is that another undertaking with a number?


MS. CAMPBELL:  Yes, it is, 15.7.

UNDERTAKING NO. J15.7:  TO PROVIDE THE FIXED VERSUS VARIABLE COSTS OF REGULATED HYDROELECTRIC.


MR. RUPERT:  Thank you.


I want to turn to nuclear, and let me just glance down and see what has already been asked.


Is it fair to say -- this coming to the 25 percent guarantee, proposed guarantee.


You've answered briefly to Mr. Warren, I believe, how you decided not to seek a fixed guarantee for your hydroelectric output and you decided to seek a 25 percent guarantee for your nuclear.  Is that correct, or would you like another chance to explain the difference to me?


MR. BARRETT:  No.  I think I was pretty clear we looked at the circumstances surrounding those assets and we put forward proposals that we think are the best and most appropriate.


MR. RUBIN:  And the difference in appropriateness, when it comes to the guarantee, is primarily because of the risks of non-performance; is that fair?


MR. BARRETT:  That's on the nuclear side one of the key features.


The hydroelectric circumstance, which is the most important circumstance, is providing an incentive to operate the peaking facilities in a way that maximizes their value to ratepayers.  And that is the basis of the proposal that we have on the hydroelectric side.


MR. RUBIN:  But you are not suggesting that it's any less an interest of ratepayers for you to operate your nuclear plants at as high a capacity factor as possible, are you?


MR. BARRETT:  It's not a capacity factor on the hydroelectric side, sir.  It relates to the timing of production.


There are, as you know, peak and off-peak periods.


MR. RUBIN:  I understand, but we don't have nuclear pump storage, so I am not going there.


My question is:  Is it not as much in the interest of ratepayers that you maximize the generation from your nuclear plants, as it is in the interest of ratepayers that you maximize the financial value of the output from your base load hydroelectric facilities?

MR. BARRETT:  I would agree that there certainly is a strong interest in maximizing the capacity factor of our nuclear plants.

MR. RUBIN:  So with respect, that can't be the distinction that led you to two very different rate structures, payment structures.

The difference that I -- and it sounds as if, subject to this last undertaking, that the percentage of fixed costs versus variable costs is maybe less than overwhelming, as well.

So is it not the difference in risk of outages, risk of non-performance, and therefore risk of non-compensation that has driven you to request the 25-percent nuclear guarantee and has reassured you, so you don't have to ask for a guarantee for hydro?

MR. BARRETT:  No, that is not my evidence.  I think what I said on the nuclear side was there were a couple of factors.  One of those factors was risk mitigation.

On the hydroelectric incentive mechanism, our starting point wasn't capacity factor.  Our starting point was:  How do we put the megawatt-hours, the peaking megawatt-hours into the right hours, consistent with the operation of the market?

So in our mind, at least, there is a distinction in the thinking behind the two payment designs.

MR. RUBIN:  Would you agree with me that your hydroelectric facilities provide extremely dependable electricity?

MR. BARRETT:  They are dependable generation facilities and have a very good record of reliability, yes.

MR. RUBIN:  And that the kinds of risks of forced losses or unanticipated outages or accidents or trips or surprises or whatever you want to call it on the nuclear side, is largely, blissfully absent on the hydroelectric side?  Isn't that fair?

MR. BARRETT:  It is very different circumstances, yes.

MR. RUBIN:  And can you give me a ballpark of how important that difference is in the lack of perceived need of a guarantee on the hydroelectric side, and the perception of a needed guarantee on the nuclear side?

MR. BARRETT:  No, he can't.  Again, that wasn't the way we analysed the distinction between the two technologies.  That wasn't the focus of our design.

MR. RUBIN:  And yet you're telling me that risk mitigation was an important factor in requesting the 25 percent fixed -- the guarantee, on the nuclear side?

MR. BARRETT:  That is my evidence, yes.

MR. RUBIN:  And would you concede to me that the risks that you are trying to mitigate on the nuclear side are largely absent on the hydroelectric side?

MR. BARRETT:  I believe I have said that, yes.

MR. RUBIN:  Okay.  Perhaps I have beaten this particular horse long enough.  Thank you, panel.

Thank you, Mr. Chair.

MR. KAISER:  Thank you, Mr. Rubin.

Mr. Thompson.
Cross-examination by Mr. Thompson:


MR. THOMPSON:  I want to say that Mr. Rubin took most of my questions, but not all of them, and you can see why I let him go first.  He's quite pumped up for the discussion.

[Laughter]

MR. PENNY:  No pun intended.

MR. THOMPSON:  Just with respect to the hydroelectric incentive mechanism, panel, under the one under which you are currently operating, did you earn some enhanced revenues over and above the revenue requirement?

I ask this in the context of the forecast you make for this new mechanism in the evidence, that you will realize 12 million per annum on it.  That's in Exhibit I, tab 1, schedule 1, pages 15 and 16.

MR. BARRETT:  Yes.  There was an interrogatory that --Mr. Lacivita has just found it.



MR. LACIVITA:  That's L1-86.

MR. THOMPSON:  Sorry, L1?

MR. LACIVITA:  L1-86, page 1, part A of the response.

MR. THOMPSON:  It's buried somewhere else –-Anyway, what does that tell us?

MR. LACIVITA:  Well, we had for 2005, it was 210 million.  2006, it was 169 million.  For 2007, it was 158 million.

MR. BARRETT:  Just to be clear, these are revenue figures.

MR. THOMPSON:  Right.  Do they compare to the 12 million amounts that are -- 12 to 19 million at pages 15 to 17 of the evidence?

MR. LACIVITA:  Yes.  Our forecast under the proposed incentive mechanism would be significantly reduced these values for --

MR. BARRETT:  I think you also have to note that these, again, are revenue figures, whereas the $12 million figure is a profit.  So that's a distinction you have to bear in mind.

MR. THOMPSON:  Okay.  Well, can you give me the forecast equivalent for your new mechanism to the numbers that are showing here in L, tab 1, schedule 86?

[Witness panel confers]

MR. THOMPSON:  Or conversely, give me the profit numbers that relate to L, tab 1, schedule 86, so I just have a --

MR. BARRETT:  Yes.  I think there is a -- there may be some difficulty finding it in the -- I think it is in the C exhibits, where we were looking at the historic ROE, we identify essentially the return or the profit from the incentive mechanism during the interim period.

MR. PENNY:  We are all thinking it is somewhere in the evidence.  We're just trying to figure out where.

MR. THOMPSON:  All right.  Well, is it in the same order of magnitude?  What I am asking is:  Is the current mechanism producing more profit for you than what this forecast mechanism is expected to generate?

MR. BARRETT:  The proposed mechanism will be a lot less profitable to OPG than the mechanism that was in place during the '05 to '07 period.

MR. THOMPSON:  So my simple question is:  Why would you want to change it?

MR. LACIVITA:  Well, the reason we're doing it is because it provides the right operational drivers.

The current mechanism at times does not align the correct operation of when we should be pumping and generating PGS.

We gave an example of that in the evidence, on page 17, where we would be using the regulated rate for operating decisions rather than our -- rather than market-based signals, so our proposal uses market-based signals.

MR. BARRETT:  I think the other pragmatic point that I think is fair to make is that we recognized, after reflecting on our experience in the interim period, that we wouldn't be permitted to have a regime which is as favourable to the company as the regime that existed during the interim period.  So we wanted something that, as Mr. Lacivita said, gave us the right drivers.  So in other words, it's an improved mechanism, but also one that is, I think, with the benefit of some experience, where the returns to the company would be seen as more reasonable.

MR. THOMPSON:  Could I ask you either by way of undertaking or just perhaps at the break, if we have one, to give me the reference to the evidence that provides the profitability that the existing mechanism generated?

MR. PENNY:  Yes.  We will see if we can find that over the -- between now and the end of the break, and provide that.  I don't think we need an undertaking number for that, just yet.  If we can't find it, then we can undertake to do that.

MR. BARRETT:  We will be able to find that.

MR. THOMPSON:  Great.  Now, on this return-related subject, there was a question that I asked of Ms. McShane  -- it's at volume 11, pages 125 and 126 -- that I believe she deferred to this panel.

I was asking -- it was about capital structure.  You may need -- you may want to have in front of you CME's package K11.5.

MR. BARRETT:  Sorry, what was the reference in the transcript again, sir?

MR. THOMPSON:  Volume 11.

MR. BARRETT:  Volume 11, yes.

MR. THOMPSON:  Pages 125 and 126 is what I have, I think.  I was asking about how much of the GAAP capital was nuclear liability-related.  Do you recall that?

MR. BARRETT:  The famous GAAP capital, yes.


MR. KAISER:  What page are you on, Mr. Thompson?


MR. THOMPSON:  I am on page 12 of the CME document.


MR. KAISER:  All right, thank you.


MR. BARRETT:  I need the CME K11.5.


MR. THOMPSON:  Okay.  It is the cost of capital table 3 in C1, tab 2, schedule 1 for December 31, 2008.


MR. BARRETT:  I have 11.5.  Was there a particular page?


MR. THOMPSON:  Well, we were talking there about the GAAP-related capital, which is at line 3.  This is the plug.  Are you with me so far?


MR. BARRETT:  Yes.


MR. THOMPSON:  Okay.  My question of Ms. McShane was to try and correlate that to nuclear liability-related rate base.


And I believe I will get the answer to that question when we get a response to the undertaking that was given this morning, so I will wait to see that, but what I wanted to use -- have you look at this with me, Mr. Barrett, for was to illustrate what I understand to be the effective -- I understand to be the rate-of-return effect, rate of return on equity effect, of this GAAP-related capital proposal.


In a nutshell, it is this.  When you report, for financial statement purposes, the 42.9 million for the GAAP-related capital, for which there is no external debt or equity supporting it, it will get reported as a return on shareholder equity.  That's my understanding.  Do you agree with that?


MR. BARRETT:  I am certainly not an expert in terms of the financial reporting that the company does.


MR. THOMPSON:  Will you take that subject to check?


MR. BARRETT:  I will take that subject to check.


MR. THOMPSON:  So that the effective rate of return on equity calculation is you add the 42.9 million to the cost of equity shown here at 10.5 percent of 446.8, and you get a number that is $489.7 million, which -- would you take that subject to check?


MR. BARRETT:  Yes.


MR. THOMPSON:  And you divide that into the equity and that produces an ROE of 11.5 percent.  So that the effective rate of return of this approach is higher than the utility return you're seeking of 10.5 percent.


Would you take the math, subject to check?


MR. BARRETT:  I will accept the math, subject to check, but I have a number of the same reservations as Ms. McShane had with respect to this proposal.


MR. THOMPSON:  All right, that's fine.  I won't take you through this, but we can do the math to show what effective rates of return would result if the equity ratio was 45 percent and the ROE was 10.5 percent, and the other scenarios.


But my question is, of you, this:  If you get everything you are asking for in this case, which is this capital structure scenario, the rate base approach that you are talking about on GAAP capital, you get these incentives, you get all of the deferral accounts that you are seeking over a broad range of expenses, is there not a need for an earnings-sharing mechanism to kind of balance the playing field for the ratepayers and, if we get this capital structure, an earnings-sharing mechanism driven off the effective ROE?


My question is:  Did the company give any thought to that proposition?


MR. BARRETT:  I don't think that is appropriate in the circumstances, and let me try and explain why.


For example, if you look at the incentive mechanism and the fact that there's an opportunity for the company to earn additional revenues through the hydroelectric incentive mechanism, I think as we show in the evidence, there is a very significant ratepayer benefit, in terms of reduced market clearing price, that comes from us doing additional pumping.


So I would say that the ratepayers are already getting a very substantial benefit.  Similarly, on the SMO transactions on water sharing transactions, we're providing for a sharing of those specific revenues where we undertake those transactions.


With respect to the larger issue of ROE, I think our proposals are very, very reasonable, and the thing that kind of -- most salient fact on that point for me is returning to Exhibit H1, tab 1, schedule 3, and this is an exhibit that Mr. Long entered into the evidence looking at the impact of nuclear liabilities on our revenue requirement.  


And you will recall that if you compare the total amount of revenue requirement earnings associated with nuclear liabilities over the test period, those earnings, that total amount, does not cover the contributions that we are obligated to make to segregated funds or internal funding obligations that we have to make around nuclear liabilities.


So I would say in the test period, given that we're not even recovering all of the contributions that we have to make around nuclear liability, that there is -- it is not appropriate or not necessary to consider a form of earnings sharing.


MR. THOMPSON:  All right.  Well, I won't argue with you now on that.  I will save that for later.


I would like to move to the Bruce revenues topic, and I think the place to start with this is the -- it's the summary of the revenue requirement exhibit, which is Exhibit K, tab 1, schedule 1, and K, tab 1, schedule -- sorry, K, tab 1, schedule 1, table 1; K, tab 1, schedule 1, table 2.


MR. BARRETT:  I'm just turning that up.  So we are looking at K, tab 1, schedule 1, tables 1 and 2?


MR. THOMPSON:  Right.  Some of these numbers appear in attachment 2 to Exhibit J8.1 that Mr. Rupert was discussing with you this morning, but we see at line -- sorry, table 1, line 18, 2008 total costs, $69.1 million, and that is the number that appears in attachment 2 of undertaking J8.1 for 2008.


MR. BARRETT:  Yes, I see that number.


MR. THOMPSON:  Then of that amount, $51.8 million relates to the nine months of 2008.  We see that over in the last column, G, of this table; correct?


MR. BARRETT:  Yes, that's correct.


MR. THOMPSON:  Okay.  And then on table 2, for the total Bruce revenues net of direct costs, we have the 82.6 million, which cross-references back to attachment 2 of undertaking J8.1?


MR. BARRETT:  Yes, I see that.


MR. THOMPSON:  So the total of those two items for the test period are $134.35 million; would you take that subject to check?  I hope I have done the math right.


MR. BARRETT:  Mr. Halperin has done the math and I can confirm that it is correct.


MR. THOMPSON:  And that compares to the numbers that Mr. Rupert was talking about this morning, taking nine months of line 1 in attachment 2 for 2008 and 12 months of 2009, and you would get a differential between the net income after tax for income statement and the numbers being shown here, right?

MR. BARRETT:  There would be a differential, yes.

MR. THOMPSON:  Now, these numbers are showing your presentation of Bruce in this filing, as I understand it, which you indicated to Mr. Rupert has all of the -- well, there is nothing in rate base for the prescribed assets or any of the other costs and revenues related to Bruce.

MR. BARRETT:  Bruce is excluded from rate base, that's correct.

MR. THOMPSON:  But Bruce, in terms of the deferral account treatment in 2007, you haven't excluded Bruce from the nuclear liability deferral account.

MR. BARRETT:  That's right, because we do have nuclear liabilities associated with the Bruce.

MR. THOMPSON:  All right.  But why wouldn't -- why is the deferral account, in your view, not limited to prescribed assets?

MR. BARRETT:  Because that's the interpretation we put on that part of the regulation.

MR. THOMPSON:  So it comes back to the regulation?

MR. BARRETT:  Yes.

MR. THOMPSON:  That's your rationale for that approach?

MR. BARRETT:  That's the principal rationale.  We think it is eminently logical in the circumstance we're in, as well.

MR. THOMPSON:  Okay.  Now, so the other question I have about Bruce is this, and it relates to the interrogatory response to CCC, Exhibit L, tab 3, schedule 49, page 2.  This is the drivers of the deficiency exhibit.

MR. BARRETT:  I'm just turning it up.


MR. THOMPSON:  Okay.


MR. BARRETT: So that was L-?

MR. THOMPSON:  L-.

MR. BARRETT:  49?

MR. THOMPSON:  49, page 2.

MR. BARRETT:  Yes, we have that.

MR. THOMPSON:  Okay.  So in your filing, you are presenting Bruce as a big winner, as far as ratepayers are concerned.  And if we interpret the regulation strictly, it might even be a bigger winner.

But --

MR. PENNY:  Did you say if you interpret the regulation incorrectly?  Is that what I heard you say, Mr. Thompson?

MR. THOMPSON:  Reasonably.

[Laughter]

But what puzzles me is in this exhibit, drivers of the deficiency, Bruce is shown as a $90 million contributor to the deficiency.  And my question is:  Can someone reconcile these two positions?

MR. BARRETT:  Can you point us to a particular number that you're referring to, sir --

MR. THOMPSON:  Yes, the one at the bottom, Bruce lease.

MR. BARRETT:  Yes.

MR. THOMPSON:  And it's going -- $90 million, contributor to the $785 million deficiency attributable to nuclear.

Then the explanation or its other factors are extended Bruce asset life reduces depreciation, increases excess earnings.  I just had trouble reconciling the two scenarios.  It's a big contributor to the deficiency.  But in the presentation, you are telling us ratepayers are ahead of the game by several million dollars.

MR. HALPERIN:  No, I don't think that is what the table -- the deficiency factor table is not saying that.

The 90 million represents the change in the excess earnings from the interim period to the test period.  That's an unfavourable impact.  That increases the revenue requirement.

MR. THOMPSON:  Right.

MR. HALPERIN:  All right?

MR. THOMPSON:  Right.  So where is the Bruce stuff that helps us?  I guess I'm treating Bruce lease as meaning Bruce, and am I misinterpreting that?

MR. PENNY:  I think what he is getting at, just conceptually, Mr. Thompson, is that it was helping more during the interim period and it is helping less now.  It is still helping, but it is not helping as much.

MR. BARRETT:  That's exactly correct.


MR. HALPERIN:  And what the factors along that line are trying to illustrate are what are the contributing factors to the reduced benefit that Bruce is providing.  Right?  And that is, for example, saying the impact of the increased nuclear liabilities has increased the costs attributable to Bruce by 98 million, to the Bruce lease.

The ROE going up to 10 percent is a $48 million capital structure.  There is that change.

The extended -- the reference to the depreciation is just indicating that when the Bruce asset life was extended, that reduced the annual depreciation, that would reduce the costs, that would increase the excess earnings and --

MR. THOMPSON:  Okay.  So I think what you're telling me is that during the interim period, you treated Bruce revenues as benefiting ratepayers.  They were more in the order of magnitude that Mr. Rupert has been suggesting in his examination.

In other words, they are $90 million more than what you are showing in the revenue requirement for the test period?

MR. BARRETT:  I think you have to appreciate, as Mr. Halperin has indicated, there were circumstances that were different in the interim period than in the test period.  There has been a change in the nuclear liability, which drives a change in the ARC and hence, the fixed asset value for the Bruce assets.  And we have proposed a more appropriate commercial capital structure in ROE than existed during the interim period.

MR. THOMPSON:  But the bottom line is the test period presentation of Bruce revenues substantially reduces the benefit to ratepayers, from what was experienced in the interim period.  It reduces it by $90 million?

MR. HALPERIN:  Yes, it's been cut in half, virtually, yes.

MR. THOMPSON:  Okay.  Thanks.  Let's move on, then, to the nuclear payment fixed charge.  You have been asked a number of questions about this.

Would you agree that it is a disincentive to improve productive performance?

MR. BARRETT:  I think that is true, but I think what we have said in our evidence is that even with a 75 percent variable payment design, we have a very strong incentive to bring our units back on as quickly as possible and to avoid outages.

As I think we said in the evidence, the proposal balances a number of factors.  One is the incentive factor.  One is the risk mitigation factor that has the benefit for ratepayers of reducing the ROE that we would be proposing, and also the better alignment with cost causality, which I think is important, and then also a better alignment with some of the circumstances that other regulated utilities and generators find themselves in.

MR. THOMPSON:  All right.  Now, did you consider whether this proposal was compatible with the -– what -- the guiding principles with respect to improving efficiency and performance and so on, reflected in the memorandum of agreement with the province?

MR. BARRETT:  We would say that this is entirely consistent with the memorandum of agreement.

MR. THOMPSON:  So you did consider it and concluded that it was?

MR. BARRETT:  We would be concerned with efficiency even if there was no memorandum of agreement.  But in our view, it is consistent.

MR. THOMPSON:  All right.  Now, with respect to mitigation of payment amount increases -- just to make sure that I've got the amounts right -- there is, for the hydroelectric mitigation amount, I am looking at K1, tab 2, schedule 1.  That's 90.1 million.  Am I right?

MR. BARRETT:  Yes, that's right.

MR. THOMPSON:  Then the, for nuclear at K1, tab 2, schedule 1, table 1, it is 128.1 million?

MR. BARRETT:  No, that's not right.


MR. THOMPON:  Oh, sorry.  What am I looking -– sorry.

MR. BARRETT:  You're looking at the wrong line --

MR. THOMPSON:  137.9.


MR. BARRETT:  You need to look at line 2.

MR. THOMPSON:  137.9.

MR. BARRETT:  Yes, that's right.

MR. THOMPSON:  And so the total is above $228 million?  

MR. HALPERIN:  That's correct.

MR. THOMPSON:  Thereabouts?

MR. HALPERIN:  That's correct.

MR. THOMPSON:  Now, there is just one point of clarification I wanted to ask on this tax issue, and this is the tax status of OPG.

During the course of my questioning of Ms. McShane -- I think it is at volume 11.  I think it is around page 101, if I am not mistaken.  I suggested something to the effect that it would be in the interests of ratepayers to get rid of the payments in lieu of taxes that arise as a result of the stranded debt, the legislated payment in lieu of taxes provisions.


Mr. Penny's comment at the time was OPG is an OBCA corporation and it would be liable to tax.  I didn't head down that road, because I didn't know where it was leading, but now I am going to.


And I read the management's discussion and analysis in the 2007 financial statements.  It is at page 43 of the version that is attached in part A, and I will just quote it.  It says this under income taxes --


MR. BARRETT:  If you could just give us a minute to turn that up, sir?


MR. THOMPSON:  Sure.  It is in the income taxes discussion of management's discussion and analysis, whatever page that is.


MR. RUPERT:  I think it is page 38 of the annual report.


MR. BARRETT:  We have page 43.  This is the document that is in the evidence.  The title on the section is "Income Taxes"?


MR. THOMPSON:  Correct.  The first paragraph says:

"OPG is exempt from tax under the Income Tax Act..."


And then goes on to talk about their obligation to make payments in lieu of taxes as a result of provincial legislation.


Am I correct that as long as OPG, as an OBCA corporation, is 100 percent owned by the province, it will be exempt from income tax?


MR. BARRETT:  There is a threshold.  I am not certain if it is 100 percent or some lesser amount.


MR. THOMPSON:  All right.  If it is 100 percent, the answer is yes?


MR. BARRETT:  Yes.


MR. THOMPSON:  It might even apply if it is 90 percent; is that right?


MR. HALPERIN:  Possibly.


MR. BARRETT:  Possibly.  Again, I am not certain where the cut-off is.


MR. THOMPSON:  Did you know what Mr. Penny meant when he said, as an OBCA corporation, OPG would be liable to income taxes?


MR. PENNY:  My recollection is that came up in the context of provincial ownership and stand-alone.  All I was saying was if they weren't owned by the province, then they would be a business corporation and liable to tax.  That is my recollection.


MR. THOMPSON:  A stand-alone investor-owned OBCA corporation would be subject to tax?


MR. PENNY:  Would be paying tax, just as OPG is paying a payment in lieu of tax.


MR. THOMPSON:  Let's move on, then, to consumer impact, which is a topic that is discussed in your prefiled evidence, and I wanted to start this by looking to, first of all, the payment amount schedules, Exhibit K1, tab 2, schedule 1, table 1.


This is the hydroelectric.


MR. BARRETT:  Yes, we have that.


MR. THOMPSON:  I would like to look at it without mitigation, to sort of get the big picture impact here.


So the revenue requirement amount is $1,282.8 million at line 1; is that right?


MR. BARRETT:  Yes.  One caveat, though.  I am not sure if we have flowed through into this schedule the change that we made in terms of segregated mode, while we decided to return an additional $3 three million.  I'm looking at Ms. Reuber to confirm that we haven't updated this schedule.


For the purposes of this questioning, perhaps we can just use these numbers.


MR. THOMPSON:  It could be $3 million higher; is that what you're saying?


MR. BARRETT:  No, returning an additional $3 million to ratepayers, so the revenue requirement would be reduced.


MR. THOMPSON:  Okay.  Well, taking the number that is there and dividing it by the production at line 5, if you would take, subject to check, that produces a payment amount in dollars per megawatt hour of -- I think it is $40.72.


MR. BARRETT:  Mr. Halperin is just checking that.


MR. HALPERIN:  $40.72, yes.


MR. THOMPSON:  That's up from the $33 in the regulation?


MR. HALPERIN:  Yes.


MR. THOMPSON:  Which I make to be a 23.4 percent increase?


MR. HALPERIN:  That's correct.


MR. THOMPSON:  Okay.  Then turning, then, just to the nuclear to get the big picture amount here, that would be K1, tab 3, schedule 1.  And the revenue requirement amount at line 1 is the $5,152.5 million, and the forecast production at line 10 is 88.2 terawatt hours, and, my math, that produces $58.42 per megawatt hour, up from $49.50.  Would you take that subject to check?


MR. HALPERIN:  Yes.  I checked it.


MR. BARRETT:  With one caveat.  That revenue requirement line includes the test period recovery of the deferral and variance account balances.  So as long as we being acknowledge that, then we can take those numbers.


MR. RUPERT:  Mr. Barrett, on that, I was confused.  I looked at this chart and saw line 12 had a separate rider.  Are you saying that the $1.45 times the production is already embedded in the 5.1 billion in the first line?


MR. BARRETT:  Yes.  We have put the deferral and variance account recovery into the line 1.  So if you look down at line 4 --


MR. RUPERT:  Line 4, okay.


MR. BARRETT:  -- you see we back it out.


MR. RUPERT:  All right.  Thanks.


MR. THOMPSON:  Well, I tried to just check that and maybe I haven't done this properly, but I looked at nuclear.  I went back to the summary of revenue requirement.


MR. BARRETT:  What table are you looking at?


MR. THOMPSON:  K1, tab 1, schedule 1, table 1.  I didn't think these numbers included the deferral account balances, because they relate to a period up to December 31, 2007.


The deferral account balances do, and then these numbers are after that.


MR. BARRETT:  Sorry, what number on that table?  I'm looking at K1, tab 1, schedule 1, table 1?


MR. THOMPSON:  Yes.  So the 2008 nuclear for nine months is, at the bottom column F, 2,204.1? 


MR. BARRETT:  Yes, I see that.


MR. THOMPSON:  Then if you go to the next page you get 2009, 2,948.1 -- sorry, .4.  And if I add those two together, I get the 5,152.5 that appears on line 1 in K1, tab 3, schedule 1, table 1.


My understanding is that those numbers in those tables did not include the deferral account balances which are periods prior to the test period.


MR. HALPERIN:  No.  I believe they do include those amounts.  They would be in the -- in line 15, in the depreciation and amortization line on K1-1-1.


MR. PENNY:  In footnote 7, Mr. Thompson, on that page, it's indicated that it is deferral and variance account amortization.


MR. THOMPSON:  Okay.


MR. HALPERIN:  So the tables are consistent.


MR. THOMPSON:  So they're in there.


MR. BARRETT:  Yes.


MR. THOMPSON:  So that explains why you have backed that out.  So the number that we have, 5,842, includes the $1.45 rider?


MR. HALPERIN:  That's right.


MR. THOMPSON:  Okay.  So then the increase, including the rider, is -- I make it $8.92, or something in the order of 18 percent?


MR. HALPERIN:  That's correct.


MR. THOMPSON:  When those filter down to rates, there is a statement somewhere in your evidence that it will have an impact, I think, on a residential customer of something in the order of 3 percent.  Is that right, or does that number need to be updated?


MR. BARRETT:  That impact on customers is calculated post mitigation.


MR. THOMPSON:  Okay.  I can -- and just the percentage impact on residential customers, just so I have it straight, is about what?


MR. BARRETT:  There is a schedule that calculates it.  I am just going to try and turn that up.


MR. HALPERIN:  K1-1-3.


MR. BARRETT:  K1-1-3.  Mr. Halperin, perhaps you 

could --


MR. HALPERIN:  K1-1-3; Exhibit K1, tab 1, schedule 3, table 1.

MR. BARRETT:  The percentage increase we have calculated is 2.73 percent.

MR. THOMPSON:  Do we have anywhere the impact on the typical general service customers?  My clients, the smaller manufacturers, I think would be primarily in the general service class, at the sort of larger end.  Is there a customer impact calculation that relates to them?

MR. BARRETT:  You took me through a calculation in the technical conference --

MR. THOMPSON:  Right.

MR. BARRETT:  -- on that, and I guess if we look at the transcripts from that day, we can see an estimated figure.

MR. THOMPSON:  So you adopt that as a reasonable surrogate of the customer estimate?

MR. BARRETT:  With the following caveat, that customers at the wholesale level or general service can have very varying circumstances in terms of size and load profile, et cetera.

So within the confines of the numbers that we were discussing, I think it is reasonable.

MR. RUPERT:  Mr. Barrett, just on the impact part -- I am sure it is somewhere in the evidence -- this is total bill impact you have given on this table here, which is nice.  But what is the number for, the estimated number for the energy line of someone's bill?

I mean including transmission, distribution and everything is nice, but kind of irrelevant.  What is the percentage increase for a typical residential customer or anybody else, for that matter, on the energy line of their bill?  It is higher than the 2.73, but I just --

MR. BARRETT:  That's right. because that is on the total bill, so you have to back out --

MR. RUPERT:  Have you calculated that somewhere in your evidence?

MR. BARRETT:  I don't think that is in the evidence, sir.

MR. RUPERT:  All right.  Okay.

MR. THOMPSON:  Could you undertake to do it for us?

MR. BARRETT:  It can be done.

MR. PENNY:  Well, I guess if it can be done, it will be done.

MS. CAMPBELL:  J15.8.
UNDERTAKING NO. J15.8:  To provide the estimate of the percentage increase of the energy line of a bill for the typical customer.


MR. THOMPSON:  Now, just on customer impact and energy -- electricity price impact.

I wanted to take you to J1.4, the attachment to it, which is a document that you produced in response to questions about statements contained in the annual report about what the government had done.

This attachment is a technical briefing on OPG pricing announcement, and it is from the Ministry of Energy on February 23, 2005.

Do you have that available?

MR. BARRETT:  Yes, I am just pulling it up.

MR. THOMPSON:  Okay.  I wanted to take you to the third page of that, where, under some -- under the heading "Electricity sector reform and today's announcement", there is some text at the bottom of the page that carries over to the next page.  This would be pages 3 and 4, I believe, of the presentation.

The text reads:

"All consumers would benefit from the increased stability that this blended supply mix would provide.  Fixed prices for a large part of the energy consumed in the province would keep overall prices stable."

And then a series of bullet points follows, and one of them is:

"To protect Ontario's medium and large businesses by ensuring prices are stable and competitive."

My question is, do you consider these 23 percent and 18 percent increases in the charges for hydroelectric and nuclear electricity to be compatible with that stability objective?

MR. BARRETT:  I would say a couple of things in response.  First, I think it is appropriate to focus on the increases post-mitigation, rather than pre-mitigation, which are lesser amounts.

I think as a general proposition, this is true.  Regulated prices are more stable than prices in an hourly competitive electricity market, which are subject to fairly significant fluctuation, as we have seen.

MR. THOMPSON:  Okay, thank you for that.

Now, I asked you in the technical conference, and I just wanted to confirm it here, OPG does not, as I understand it, monitor the impact of the prices that it seeks through the regulated arena on customers.  There's no routine calculation of the impact on ratepayers, and those impacts don't influence your planning?  I think that is what you told me at the technical conference, but correct me if I am wrong.

MR. BARRETT:  I will correct a couple of features of that, if that's the impression I left you with.

Certainly the impact on customers is a very important part of our consideration.  That's the reason, in large part, why we're proposing the mitigation that we proposed in the application.  I think it was $228 million of mitigation that you calculated earlier.

But in terms of -- you have to appreciate that OPG sells its power into a wholesale market pool.  We don't have a lot of direct connection to customers.  Customers at the wholesale level see the impacts of our rates through the global adjustment mechanism, which is a little bit of an opaque mechanism, if I can use that term, and customers at the distribution level largely are paying subject to the Board's RPP mechanism, again.  So there is a degree of separation between our regulated payment amounts, changes in them, and the effect of that on customers' bills.

MR. THOMPSON:  Okay.  Now, my last questions are in the area of implementation and you do discuss this in your testimony somewhere.

What I am primarily interested in is how you propose to handle the charges during the period April 1, 2008 to the date that the Board renders its decision and we have an effective order.

There will be a fairly substantial amount of money to collect for that period from April 1, 2008 to that date.  What's the company's proposal there?

MR. BARRETT:  We have been talking to the IESO about what they can do, in terms of their settlement systems, and they have advised us that within one payment cycle essentially, one month, they would be able to put in place something to capture the effects of our proposed hydroelectric incentive mechanism.  That's one point. 

In terms of the retrospective amounts, what we are proposing is to recover those retrospective amounts.  That is the difference between the final rates that the Board approves through this process and the interim rates, over the balance of the test period.

We think that the most appropriate way to do that is to use actual consumption since April 1 to the date of implementation of this recovery, and we're advised by the IESO that they can accommodate that as well.

MR. THOMPSON:  I see.  So does this Board need to worry about that?  Or is that something you're going to resolve with the IESO?  Does the Board need to give you some directions there?

MR. BARRETT:  I think the Board, it would be appropriate for the Board to include in its order, direction in terms of the recovery of the retrospective amounts.

We have certainly heard from the IESO that they would be very interested in getting clear instructions from the Board in terms of how they're to proceed.  So we would encourage the Board to do that.

MR. RUPERT:  Mr. Barrett -- sorry, Mr. Thompson.

MR. THOMPSON:  Go ahead.

MR. RUPERT:  If one assumed that your application as it stands was accepted in its entirety, and you assume a date for a decision in the one month, one billing cycle that you talked about, could you put together a calculation to, say, pick whatever date, October 1st or whatever date you think is reasonable, and given what has happened so far and what you think is going to happen, what would dealing with the deficiency from April 1, 2008 to that date, collecting that over the balance of the test period, could you calculate what you think that would do to the per-megawatt-hour prices that have to be absorbed over that shorter period?

So just so I am clear, if the number you have calculated for nuclear is 50 -– sorry, let's use hydro, $37.90 cents -- I know that is not updated -- but given that some time will pass and you will be charging people $33, so there is a $4.90 deficiency for X months, what would collecting that $4.90 a megawatt hour over - I don't know - whatever the period, 16 months or whatever the period will be --


MR. BARRETT:  Fifteen months, yes.


MR. RUPERT:  What will that do to the megawatt hour price?  Can you calculate that in both circumstances, nuclear and hydro, assuming your proposal were to be accepted just as it is?


MR. BARRETT:  We can certainly do a calculation which shows the prospective recovery of that retrospective amount, yes, we can.


MR. RUPERT:  Yes.


MS. CAMPBELL:  That is 15.9.

UNDERTAKING NO. J15.9:  TO PROVIDE CALCULATION SHOWING PROSPECTIVE RECOVERY OF RETROSPECTIVE AMOUNT OF NUCLEAR AND HYDROELECTRIC.


MR. THOMPSON:  Just so I understand it, Mr. Barrett, and you may have said this and I didn't hear it, but the test period is 21 months.


If a decision is rendered within -- well, if you can get your order in place by six months after April 1, 2008, that would leave 15 left, if I have the math right?


MR. BARRETT:  Yes, that's right.


MR. THOMPSON:  Your proposal would be to recover the balance over the remaining 15; is that right?


MR. BARRETT:  That's right, that six-month period -- six months of retrospective recovery over the 15 months.


MR. THOMPSON:  Fifteen.  If the decision didn't come down until the seven months had elapsed, then your proposal would be to recover it over the remaining 14?


MR. BARRETT:  It is to recover it over the balance of the test period, yes.


MR. THOMPSON:  So you might want to have a couple of scenarios in there, six months out, seven months out.  Maybe that is far enough, I think.


MR. BARRETT:  I am just not sure how much work is involved in doing that, but we will see what can be done to give you some sense of the sensitivity.


MR. THOMPSON:  Thanks.  

Those are my questions.


MR. KAISER:  Thank you.  We will take the afternoon break at this point.


--- Recess taken at 3:30 p.m. 

--- Upon resuming at 3:49 p.m.

MR. KAISER:  Please be seated.

Mr. Buonaguro.

MR. PENNY:  We don't seem to be live, here.  There we go.

Mr. Chairman, there was an undertaking 15.7 that was given earlier this afternoon, which had to do with the split between the fixed variable costs of regulated hydroelectric and we actually -- we found that number, so Mr. Halperin is in a position to put that on the record now.

MR. HALPERIN:  Yes, looking at the test period revenue requirement for hydroelectric, using the same assumptions that GRC as the primary variable component, that represents 33 percent of the revenue requirement for the test period.  So 67 percent would be fixed and 33 percent would be variable.

MR. PENNY:  All right.  Thank you.

Then, Mr. Chairman, there was another one.  I guess this one didn't have a number, because we said we would check at the break.  It was Mr. Thompson's question that related to the ROE impacts, and that was when he was asking about -- what we were thinking of was Exhibit L, tab 1, schedule 3, so that is Board Staff Interrogatory No. 3.

And cross-referencing to Exhibit C1, tab 2, schedule 1, table 1B, note 10, I guess.  So I think that is the answer that was the follow-up to Mr. Thompson.

MR. KAISER:  All right.

MR. BUONAGURO:  Thank you.
Cross-examination by Mr. Buonaguro:

MR. BUONAGURO:  I am going to start with some questions on the hydro incentive mechanism, and try not to be repetitive.

You did talk about the fact that the incentive payment for any given hour could be positive or negative, depending on whether or not the net hydraulic production is greater on less than the hourly average net production for the month?

MR. LACIVITA:  Yes, that's correct.

MR. BUONAGURO:  For the hours in which the incentive amounts were negative, OPG would notionally purchase the difference in the negative variance -- would reflect in the IESO settlement payments?

MR. LACIVITA:  Yes.

MR. BUONAGURO:  Now, overall, though, you wouldn't expect that in a month's time, that the aggregate would be negative?

MR. LACIVITA:  That's right.

MR. BUONAGURO:  I guess if I understand what Mr. Rubin was talking about, that might be partially true because you might be getting market price for hours that had nothing to do with the pumping, because of the effect of the reduced threshold.

MR. LACIVITA:  Well, no, I didn't agree to that.

What we would be receiving -- for every megawatt that we are below the average monthly volume, we would be paying that back, and for every megawatt we are above that, we would be receiving market prices.

That effect is strictly due to peaking operation of shifting generation from the lower-priced hours to the on-peak hours.  It has nothing to do with either creating additional energy.  All the energy after the fact will receive the regulated rate.

MR. BUONAGURO:  Either way, you have any undertaking to look at that problem anyway?

MR. LACIVITA:  Yes.

MR. BUONAGURO:  So I'm not going to try and go down that road.

Now, I think one of the things I learned in this hearing is that regulated hydraulic facilities are essentially base load facilities.  Is that fair?

MR. LACIVITA:  Predominantly, except for Beck, which has peaking capability.

MR. BARRETT:  And a small amount at Saunders.

MR. BUONAGURO:  Okay.  Generally, but predominantly base load.


MR. LACIVITA:  Yes.


MR. BUONAGURO:  And that means they run almost all the time, on-peak and off-peak?

MR. LACIVITA:  Yes.

MR. BUONAGURO:  Okay.  Would you agree that -- or is it true that the regulated price effectively sets a floor market price for electricity in the off-peak period with respect to HOEP?  Is that generally true?  Or isn't it?

MR. BARRETT:  No.  The regulated rates would not affect HOEP.

MR. BUONAGURO:  So you're saying that the market price might dip below the regular price?

MR. BARRETT:  It quite often does.

MR. BUONAGURO:  During the off-peak period?

MR. BARRETT:  Yes.

MR. LACIVITA:  Yes.

MR. BUONAGURO:  Okay.  Why would that be?

MR. BARRETT:  Simply because the supply and demand conditions in the Ontario market at that time.

MR. BUONAGURO:  Now, is it generally true that during the on-peak period that the HOEP price is expected to be significantly greater than the blended regulated price?

MR. LACIVITA:  Generally, yes.

MR. BUONAGURO:  Okay.  And as we understand it, the incentive for you in this mechanism is that as long as you can derive on-peak revenues net of pumping costs, in excess of your off-peak revenues, it makes sense to time-shift production from off-peak to on-peak.

MR. LACIVITA:  Yes.

MR. BUONAGURO:  To realize the maximum incentive, we understand that it would be essential for you to accurately forecast the up coming on-peak prices.

MR. LACIVITA:  Yes.

MR. BUONAGURO:  And part of that is making sure that the on-peak price is sufficient to offset the cost of the hydraulic pumping; correct?

MR. LACIVITA:  Well, there is the cost of pumping.  There is the energy costs, and there are the non-energy charges that are associated with that.  That is included in the evidence.  Then we would look at a forecast of what the prices will be when we expect to run that generation.

And that is the difference that we want to make.

MR. BUONAGURO:  If you are wrong in your forecast of the HOEP price that you are going to get and it doesn't cover the costs, that's where you will --

MR. LACIVITA:  That's the risk that OPG bears.

MR. BUONAGURO:  Right.  In those scenarios, you would agree the asset value and the consumer benefits are not being maximized?

MR. LACIVITA:  Could you repeat that?

MR. BUONAGURO:  Well, you are not maximizing the benefits from this switching operation if you are doing it the wrong periods, because you've mis-forecast the HOEP.

MR. LACIVITA:  There can be times when we forecast incorrectly, which could result in inefficient operations, yes.

MR. BARRETT:  But I think you would, in that circumstance, have to distinguish between the consequences for OPG versus the consequences for the market as a whole.

I think as our evidence shows, directionally, nearly every time you do pumping, and as you do more pumping, you have a positive effect on market prices, i.e. the market prices in peak periods would go down.

Even if we lost out on a particular pumping decision, there may still be and likely would be benefits for the market as a whole.

MR. BUONAGURO:  All right.  Now, in terms of forecasting, how far ahead does OPG have to be able to forecast the on-peak or off-peak HOEP, in order to make the operational decisions that allow you to take advantage of the incentive mechanism?

MR. LACIVITA:  Predominantly a day ahead, evening ahead.

MR. BUONAGURO:  Can you give us a degree, in terms of your degree of confidence, or an indication of the accuracy of your forecasting in that period?

MR. LACIVITA:  I don't have data to support that, but generally, the operators are very good.

MR. BUONAGURO:  Is there anything in the evidence that talks about that forecasting?

MR. LACIVITA:  About the accuracy of the forecasting?

MR. BUONAGURO:  Yes.

MR. LACIVITA:  No.  We do have evidence talking about the benefit, but not about the forecasting, no.

MR. BUONAGURO:  Sorry.  I asked you about in the evidence, and you said it's not in the evidence.  But do you have, then, anything that shows the relative accuracy of your forecasting for the purposes of this operational decision?

MR. LACIVITA:  I am not aware of that.  I don't know if it is tracked.

MR. BUONAGURO:  Did you want to take an undertaking to look, to see if you have that kind of analysis?

MR. LACIVITA:  So you would be asking for what exactly?  What our forecast of prices were the day ahead, versus what actually happened?

MR. BUONAGURO:  Well, I am not asking for a particular forecast, but just generally, how accurate that forecasting is, specifically in the context of making these operational decisions.  I am not asking you to generate it if you don't have it.  But if you have it, it would be nice to have, to take a look at.

MR. PENNY:  Well, I mean you say it would be nice to have.  I'm not sure what that means.

It is evading me, Mr. Chairman, why it is going to be helpful to anything.

MR. KAISER:  Presumably, it goes to how effective this program might be, and that would be dependent on how accurate they are from time to time in forecasting these peak load prices.  And you probably have some experience in-house, whether you're, you know, more or less accurate 75 percent of the time or just 50 percent of the time.


MR. BARRETT:  We can have a look and see what we have, and if we don't have any analysis or documents, we could at least speak to the people who are directly involved in that activity and get their sense of the situation.

MR. KAISER:  I mean, this program must be based on some confidence you have that you are good about accurate forecasting when these peak prices -- and where they're going to be and, therefore, what kind of profit you can make from the exercise.


MR. BARRETT:  Yes.


MR. KAISER:  And whether you will cover the incremental costs that are incurred in undertaking the exercise.


MR. LACIVITA:  Yes.


MR. BUONAGURO:  Can we give that an undertaking number?


MS. CAMPBELL:  J15.10.

UNDERTAKING NO. J15.10:  TO ADVISE THE ACCURACY OF FORECAST OF ON-PEAK AND OFF-PEAK HOEP


MR. BUONAGURO:  Thank you.  Now, I asked you about the interaction between the regulated price and HOEP, and the answer seemed to be that -- in the context of my first question, it was that the HOEP can often dip below the regulated price.


Do you have a sense of how the regulated price actually affects bidding behaviour by market participants and the HOEP that comes out of it?



MR. BARRETT:  I would expect there would be no impact on people's offers into the market.  The market design is based on an expectation that people will offer to the market on the basis of their marginal costs.  Even our regulated assets are offered into the market on the basis of their marginal costs and not their regulated rates.


MR. BUONAGURO:  Thank you.


Now, I expect -- on the assumption that the Board approves this mechanism, is it fair to assume that there is nothing -- sorry, that you have the capability to track the effectiveness of the incentive mechanism over the test period and present that at the next hearing?


MR. LACIVITA:  Yes.


MR. BUONAGURO:  And I guess specifically relative to, I guess, the existing mechanism, what you are replacing?


MR. LACIVITA:  I don't think we would be in a position to track the old mechanism.


MR. BUONAGURO:  Why would that be?


MR. LACIVITA:  Because it would be difficult to determine how other market participants behave.  We anticipate that the new mechanism will encourage more pumping, providing more benefit both to OPG and the ratepayer, and not doing that -- not having that incentive or having less of that incentive in the current mechanism would have a different behaviour for other market participants, which would result in different market prices.


So to be able to reconstruct that would not be a simple task.


MR. BUONAGURO:  But bear with me.  You forecast an incentive for this mechanism, right, for the next two years?  I think it is $12 million per year profit?


MR. LACIVITA:  Yes.


MR. BUONAGURO:  Is there something about the existing mechanism that prevents you from forecasting it now on the same basis?


MR. LACIVITA:  Oh, on a forecast basis?


MR. BUONAGURO:  Yes.


MR. LACIVITA:  I thought you meant on an actual basis.


MR. BUONAGURO:  You're quite fair.  I asked you after the fact, ex post facto, whether you could show us what the difference would be.  I guess I'm just trying to get a relative difference between the existing mechanism and the new mechanism.  Perhaps the better question is:  Can you provide what the forecast would be for the existing mechanism over the test period?  Maybe that is sufficient.  I can look at the two.


MR. BARRETT:  I think we could do that comparison as part of the next go-around on this issue.  Is that what you're seeking?


MR. BUONAGURO:  Well, I mean, since it is done on a forecast basis, you may as well do it now so I can look at it going in.  Can you do that?


MR. BARRETT:  I have to ask Mr. Lacivita, but that may be a considerable amount of work.


MR. LACIVITA:  Can we go and check to see if that is a big task and get back to you?


MR. PENNY:  We know what it has been in the historic period.  Those numbers have already been discussed.  Is that sufficient for order-of-magnitude comparisons?


MR. BUONAGURO:  Well, if you can tell me that the essential assumptions from the interim period are carried through such that the order of magnitude is going to be generally the same, then, yes, but not sure that is necessarily the case.


Do you want to talk about that?


MR. LACIVITA:  What assumptions are you referring to?


MR. BUONAGURO:  I think the suggestion is, if we look at the performance of the existing mechanism over 2005, 2006 and 2007 in terms of what profit there was - and I think you actually have an undertaking or there was certainly discussion about this earlier - and then that information would generally tell us what it is going to be like in the next three years compared to the 12 million that you're predicting for the new mechanism.


I am just concerned that there might be underlying assumptions -- or, sorry, underlying facts in the interim period that need to be adjusted in order to make it comparable to the test period.


MR. BARRETT:  I think the things that might be different might be things such as market prices or things like the amount of water that would be available in the different periods.


But I don't expect that either of those two factors would be so much different from the interim period that you couldn't rely on the results from the interim period for the kind of gross comparison that I think you want to make.


I mean, I think the evidence is clear that the revenues during the interim period are around $200 million, and the profits that we're forecasting for this methodology are $12 million.


MR. BUONAGURO:  All right, I will take that.  Thank you.


Now, would you agree that this proposal provides what we're calling some hydro outage protection and -- which isn't available under the existing mechanism?


By the way you're looking at me, I think I may have to explain that further.  If the hydro production capacity for hydroelectric drops, unplanned outage, for example, or even planned outage, the threshold for determining when you start to earn market returns on your electricity sales drops automatically.  


So if your production for whatever reason is cut in half under the new mechanism, you still know that you are going to be able to earn market returns on some of the sales, because the threshold drops along with it, but that doesn't happen in the existing mechanism.


MR. LACIVITA:  Well, the first thing that would happen would be that OPG would not recover its costs, because included in our production forecast would be utilizing all of the water that was forecast for that period.


And if water was billed due to outages, we would not receive any relief from the water variance account.  So we would lose the regulated rate for all energy that was not produced.


That would have to be offset by -- that would have to be offset by additional peaking under this incentive, but, as I mentioned earlier, that level is not taken into account during the operational decisions.


What is being done is an estimate of what the market prices are going to be when we pass the water and what the costs are going to be when we pump, along with the charges, and what the difference is and if there is a spread.


MR. BUONAGURO:  I understand your point about when you're going to make the operational decisions, but maybe it is something similar to what Mr. Rubin was talking about.  It may be an unintentional benefit of this mechanism, which is that if your production capacity, because of an outage, is affected negatively, that drops your average production over the month, whether you pump or not.


Then if you pump in addition to that, it drops the average further.  Therefore, you will have the effect I guess that Mr. Rubin was talking about.  You're able to offer electricity into the market; whereas under the same sort of scenario on the existing mechanism, that never happened, because you would never be able to reach the 1,900 megawatt per hour threshold, because your capacity to produce 1,900 would have been compromised.


MR. BARRETT:  I think that is highly unlikely, for two reasons.  One, I think the evidence in this case is that the capacity factor or the number of -- percentage of time where there is an outage in the hydroelectric is very small.  There is highly reliable, relatively simple technology.  


So even if there was a significant change in the percentage of outages, it would also -- there wouldn't be much of an impact in terms of reductions in the available capacity.


I think elsewhere in the evidence, we show that the hydroelectric assets in the prescribed facilities are not constrained by capacity.  In fact, they're constrained by the amount of water that is available.


So we have essentially surplus capacity available.  So even if we had an outage, it would be highly unlikely that that would actually cause us to spill water or not produce.


MR. BUONAGURO:  So my scenario isn't entirely hypothetical or theoretical, but it is not something that we should be practically looking at?


MR. BARRETT:  I think it is the tail end of the distribution.  It's unlikely to have a significant or even a small impact.


MR. BUONAGURO:  Okay, thank you.


Now, we were talking about -- or I was talking about, I guess, unplanned outage.  The same would be true, at least on a theoretical basis or -- on planned outages.  I can't recall in the evidence.  Is there long periods of time where hydroelectric production is curtailed on a planned basis?


MR. HALPERIN:  I think they take units out on overhauls now and then, but it is a small proportion of capacity at any given time.


MR. BUONAGURO:  All right, thank you.


MR. LACIVITA:  If I could add --


MR. BUONAGURO:  Sure.

MR. LACIVITA:  -- that would be included in the production forecast if it was a planned outage.

MR. BUONAGURO:  True.  But the point being, though, is that under the existing mechanism, there is a hard cap of 1,900 where the ability to enter into the market appears, if you will, whereas under the existing mechanism, there is the shifting effect that would be to a small degree -- I understand what you're saying, maybe it is to a small degree, but it is affected -- it sort of compensates for the lost production in one way or another, whether it is planned or not.  But I take your point about how significant that might be.

Now, I just have a couple of more questions and they have to do with at least one undertaking that you gave yesterday.

Undertaking J14.2 was the undertaking to produce the Ontario Nuclear Funds Agreement.  It's one of the simplest undertakings I have seen.  You provided the website to find it.

Actually, I was going to ask you the same undertaking yesterday, and I was glad that somebody got you to give it.  The reason that I was interested in the Ontario Nuclear Funds Agreement, in particular, because I had assumed when I would go to it, I would see a schedule relating to all of these payments that you're making under the ONFA agreement.  That's been referred to, I guess, repeatedly in terms of the nuclear liabilities issue.

But when he went to the website looking for it, I couldn't find an agreement that actually set out the full schedule.  I thought this would do it, but when I look at this, this is the same agreements I have been finding that don't actually have that schedule.

So, one, could you confirm that looking at the agreement doesn't actually set out a schedule of payments related to ONFA?

MR. BARRETT:  I have personally seen the schedule.

MR. BUONAGURO:  Mm-hmm.

MR. BARRETT:  I don't know whether it is part of the documents you're looking at, or not.  I haven't personally reviewed what is on the website, but there is an ONFA schedule.

MR. BUONAGURO:  So I can tell you what I -- maybe you can take it, subject to check, that when I go to the website, there is the original ONFA agreement, which is dated 1999.  Then there is two amending agreements, and I think the second one is dated 2005.

And in the original 1999 agreement, they referred to 
-- there's a fuels fund schedule.  And it refers to a decommissioning fund schedule, but it isn't actually input into the agreement.

I couldn't find one in any of the two amendments.  Maybe we can leave it this way.  If you say there is a schedule, great.  Could you maybe provide the schedule separately, so I can tell what payments you have made pursuant to the agreement and what payments you are currently scheduled to make into the future?

MR. BARRETT:  There certainly is a schedule, and I have seen it and we can put our hands on it.

MR. HALPERIN:  Just to clarify, I mean the payment schedule has changed since the ONFA agreement was signed in 1999.

The new reference plan in 2006 that created the increased nuclear liabilities also resulted in an adjustment to the payment schedule, as you would expect since the liability had changed.

MR. BUONAGURO:  Right.  Personally, for my purposes, it doesn't have to be an official ONFA schedule.  I just want to know:  This is the money that we put in pursuant to our agreement in ONFA.  This is when we started.  These are the payments.

I understand that if I look at, for example, I think it is H, sorry G or H1-1-3.

MR. BARRETT:  Are you referring to Mr. Long's exhibit?

MR. BUONAGURO:  Yes.

MR. BARRETT:  That is in H.

MR. BUONAGURO:  That gives me some of the historical, 2005 to 2007 and it gives me the projected for 2008-2009. 

MR. BARRETT:  Yes, that's right.

MR. BUONAGURO:  But it doesn't show me the 2010, '11, '12, whatever payments are scheduled for the future.  I am assuming that there were -- well, maybe it is a wrong assumption.  If there are payments prior to 2005, I can't 
-- they're not on that table.  So I just want to get a complete picture of when you started paying, how much you have been paying, how long you are going to be paying for.

That is what I want to see and I thought I would get it in the ONFA agreement.  I don't see it.  Maybe I am reading it wrong.  But if you could provide it, either a reference to where it is in the ONFA agreement or a separate schedule, I am happy to take it that way.

MR. BARRETT:  We can look at that and provide the schedules you require.

MR. BUONAGURO:  Thank you.

Can I get an undertaking for that?

MS. CAMPBELL:  J15.11.

MR. KAISER:  Thank you.  
UNDERTAKING NO. J15.11:  TO Provide ONFA schedule showing OPG's REQUIREd SEGREGATED FUND CONTRIBUTIONS

MR. BUONAGURO:  Just lastly, undertaking J1.3, addendum, I was specifically referring to, I think, Mr. Barrett talked about the regulatory precedents, and specifically I am looking at the second set of precedents, regulatory precedents relating to financial streaming.

MR. BARRETT:  Yes.

MR. BUONAGURO:  You have two there.  The first is a Toronto Hydro decision, EB-2007-0680.  And I don't think we need to go through it, but as I have access to that decision, obviously, and all of the material, because I was in that decision and it was just this past year, so anything I need, I can get for that one.

For the Centra Gas Ontario decision, which is EBRO-474, the only thing that is readily available to me is the actual decision.

Are you relying just on the decision?  Or is there other material that you have available related to that decision.  For example, if I look at the decision, I can't actually tell what the capital lease amount was, unless I am missing it in the decision.

Do you have that kind of information relating to that decision or are you just relying on the face of the decision?

MR. BARRETT:  I believe we are relying on the decision.  That was the only documentation that we had, but this research was done by one of my staff, and so why don't we leave it on this basis, that if there was something else from that decision that we were relying upon in addition to the decision, then we will advise you and provide you with it.

MR. BUONAGURO:  That's good.  Thank you.

Now, these are the two examples you have used.  I'm presuming that you used the two best examples you could find?

MR. BARRETT:  I wouldn't necessarily -- these were the two examples that we could find within a timeframe that allowed us to complete the undertaking, along with all of the other undertakings that we were looking at.  I wouldn't suggest that this is necessarily an exhaustive list, but we wanted to find a couple of examples.

MR. BUONAGURO:  Okay.  So are there any other handy examples that you might be relying upon?

MR. BARRETT:  Once we found the two, we stopped looking, quite frankly.

MR. BUONAGURO:  All right.  I will leave it at that.  Thank you.  Those are my questions.

MR. KAISER:  Thank you.

Ms. Campbell.
Cross-examination by Ms. Campbell:


MS. CAMPBELL:  Thank you.  I would like to ask you three questions on carry-forward, loss carry-forwards. 

The first question is, am I correct that what is in the PILs application reflects OPG's interpretation of the stand-alone principle?

MR. BARRETT:  Yes, that's correct.

MS. CAMPBELL:  All right.  And can you tell me, under the way that you have applied that stand-alone principle, would there be any cross-subsidizing between the regulated and non-regulated entities?

MR. BARRETT:  No.

MS. CAMPBELL:  Why not?

MR. BARRETT:  Because we have calculated the taxes just solely looking at the regulated assets and not -- without any reference to the unregulated part of the company.

MS. CAMPBELL:  Can you explain to me why OPG characterizes the use of the loss carry-forwards as mitigation?

MR. BARRETT:  I guess there are two aspects to that.  One, as I think I indicated earlier, I think an argument could be made that the tax losses which arise during the 2007 -- sorry, 2005 to -- April 1, 2008 period, the so-called interim period, accrue to the benefit of OPG.  They're a prior period benefit.

We have decided that it was appropriate to bring them forward, and on that basis we have described them as a form of mitigation.

As well, part of our proposal is to accelerate the give-back, so that all of the available tax losses are given back over the test period, rather than giving those tax losses back over a more extended period.

MS. CAMPBELL:  Thank you.  Now, I would just like to ask you a quick question about the proposed design of the nuclear payment amounts.

There's a reference on page 2 of the evidence to the fact that:

"Generators in Ontario and other jurisdictions recover fixed costs."

MR. RUPERT:  Which part of the evidence is this, Ms. Campbell?

MS. CAMPBELL:  I'm sorry, Exhibit I1, tab 2, schedule 1, page 2.

MR. RUPERT:  Thank you.

MS. CAMPBELL:  Line 9.

MR. BARRETT:  Sorry, what was the page number again?

MS. CAMPBELL:  Page 2.

MR. BARRETT:  Yes.

MS. CAMPBELL:  Line 9.

MR. BARRETT:  Yes.

MS. CAMPBELL:  You were talking about the rationale for including a fixed component in the design of the payment amounts, and there is a statement:

"Generators in Ontario and other jurisdictions recover fixed costs."

MR. BARRETT:  Yes.  

MS. CAMPBELL:  My question to you is whether any of the generators in Ontario, or other jurisdictions that receive fixed payments, are base load generators.


[Witness panel confers]


MR. BARRETT:  None of the generators that I can think of in the Ontario market would be considered base load.


I am aware of RMR contracts in the New England market where there is a provision of a fixed payment.  I am not certain whether or not any of those generators might be characterized as base load in their circumstance.


I think, also, we make reference in the evidence to capacity markets in the various jurisdictions.  I think in those circumstances, all generation participating in those capacity markets, base load or non-base load, would receive a capacity payment.


MS. CAMPBELL:  But you are not aware of a base load generator in Ontario who is receiving a fixed payment?


MR. BARRETT:  No, I am not.


MS. CAMPBELL:  Thank you.


Can I take you to Exhibit I1, tab 1, schedule 1, page 11?  I am going to ask you a couple of questions about the incentive -- sorry, the proposed hydroelectric payment amount, the incentive.  The first question:  You would agree with me that in Ontario, OPG is the largest and most dominant generator?


MR. BARRETT:  They are the largest generator, yes.


MS. CAMPBELL:  That's right.  And that is because of your generating capacity and the technologies that you have?


MR. BARRETT:  Relative to the size of the market, yes.


MS. CAMPBELL:  Yes.  Thank you.


When I look at the formula, the formula has three variable terms: the production levels, both monthly, average and hourly, and the market clearing price.  Do you agree those are variable?


MR. BARRETT:  Yes, that's right.


MS. CAMPBELL:  All right.  And there is one fixed term, and the fixed term will be whatever the OEB-determined payment rate is?


MR. BARRETT:  Yes, that's correct.


MS. CAMPBELL:  Can we agree on that?


Do you agree that the production levels are within the control of OPG?


MR. BARRETT:  Not entirely, no.


MS. CAMPBELL:  Okay.  Why would you say "not entirely"?  What is it that takes them out of OPG's complete control?


MR. BARRETT:  Well, I think as we discussed in this hearing, hydroelectric production is a function of the available water at any point in time.


MS. CAMPBELL:  All right, so there's that.  Anything else?


MR. BARRETT:  And a more minor level, to the extent there were transmission outages or other circumstances in the marketplace that might affect our ability to produce at a point in time, but the largest -- the largest variable would be the available water.


MS. CAMPBELL:  The other variable is the market clearing price?


MR. BARRETT:  Yes.


MS. CAMPBELL:  You would agree that OPG is required to sell all of its generation -- offer all of its generation?  Whether it is prescribed or non-prescribed, it has to be offered for sale into the Ontario market?


MR. BARRETT:  We have to offer all available generation consistent with the utility practice; that's correct.


MS. CAMPBELL:  By having to do so, would you agree with me that OPG has the ability to influence the market clearing price?


MR. BARRETT:  To a degree, yes.


MS. CAMPBELL:  Mr. Lacivita, while you were not here this morning, your name was mentioned very frequently as the person who could answer our questions on SMOs.  So I have some questions for you.  I need you to pull out J4.5, please, the undertaking J4.5.


MR. LACIVITA:  Yes, I have it here.


MS. CAMPBELL:  Looking at line 5, which is the fixed costs, there was a discussion this morning that the fixed costs line, line 5, is determined by a proportional allocation of trading desk costs.


MR. LACIVITA:  That's correct.


MS. CAMPBELL:  Right.  And I understand that it's allocated.  Would you agree that this type of allocation has two sources of variation, so there would be the proportion of SMO transactions and the total trading desk costs?


MR. LACIVITA:  The fixed cost -- if your question is how do we derive those fixed costs, it is the proportion of the SMO volume compared to the total volume of the trading operation.


MS. CAMPBELL:  Now, one of the things that we discussed briefly this morning was the fact that the revenues were going down and the costs were going up.


Is it possible that at some point in time the costs could exceed the revenues?


MR. LACIVITA:  It's theoretically possible that -- this is theoretically possible.


MS. CAMPBELL:  Okay.


MR. LACIVITA:  Highly unlikely.


MS. CAMPBELL:  We are talking about the possibility.


MR. LACIVITA:  Yes, it is possible.


MS. CAMPBELL:  Okay.  There was a discussion this morning that this was a revenue sharing account.  Mr. Barrett was discussing it as a revenue sharing account.


So where the costs exceed revenues, would this account, then, become a net recovery of costs for ratepayers as opposed to a revenue sharing mechanism?


MR. LACIVITA:  Where the cost -- you are referring to line number 6 in that undertaking, if that would be negative; is that the question?


MS. CAMPBELL:  Right.


MR. LACIVITA:  Yes.  That would be shared with -- right, in same way that we are sharing it now.  It would be a 50-50 allocation; correct.


MS. CAMPBELL:  I think previously when you were here, Mr. Lacivita, there was a discussion that on occasion there could be SMO transactions undertaken that are not undertaken for -- they're undertaken for reasons other than differences in market prices?


MR. LACIVITA:  Yes.


MS. CAMPBELL:  Okay.  And so when that occurs, in other words, it might be uneconomic.  It's not prompted by economics.  It might be uneconomic and prompted by other reasons.  And costs that were incurred above revenues, would that be registered in the variance account?


MR. LACIVITA:  No.  That, again, would show up in line 6 of that undertaking response.  It would be here.


MS. CAMPBELL:  Okay.  So if the costs exceeded the revenues -- so then there would be a debt recorded in the variance account?


MR. BARRETT:  Are you talking with respect to a particular transaction?


MS. CAMPBELL:  We're talking about the hypothetical transaction.


MR. BARRETT:  You're talking about just one transaction?


MS. CAMPBELL:  Yes, I am right now, just as an example.


MR. LACIVITA:  Well, for one, yes, that is hypothetically possible, yes.


MS. CAMPBELL:  Okay.  So if that happened, then the ratepayers would, in effect, be subsidizing that uneconomic transaction?


MR. BARRETT:  I think we would characterize that as, since the ratepayers are sharing in the up side, they're sharing to some extent in the down side.


The only other comment that I would make with respect to the table on J4.5 is that, I think, as Ms. Ladak indicated earlier, you have to look at more than just line 6 in terms of understanding the flows that go to ratepayers.  


You have to also add in the difference between HOEP and the regulated rate, which is returned 100 percent to ratepayers.


MS. CAMPBELL:  Okay.  Then we have, of course, one last question, and this has to do with HOEP, and this is actually going to be a global adjustment.  It is going to be asked by Mr. Cincar.


Because I couldn't think of a better way to end Staff's submissions than another coloured chart by Mr. Cincar, it is the "Annual average hourly energy price" from 2002 onward, and I am going to hand it out.  Absolutely thrilled to be here at this momentous time to share in the joy.

[Ms. Campbell distributes document]


MS. CAMPBELL:  I believe this will be the last exhibit of this proceeding.  And it will be K15.3.
EXHIBIT NO. K15.3:  One-page Document entitled, "Average annual hourly Ontario energy price (HOEP)"

Cross-examination by Mr. Cincar:


MR. CINCAR:  Before I ask my questions, I will just try and explain the chart.

To the left of the line is the average annual HOEP with data from the IESO, or based on data from the IESO from 2002 to April 2008.

And the black bars show the years used by OPG and the regression analysis to forecast the global adjustment costs, which are shown by the darker red bars on the right side of the line.

And the OPG's 2009 HOEP forecast for the hydro incentive mechanism is shown by the lighter red bar at the far right.

I guess the source -- I should have put the source here for the OPG figures, and that was the transcripts from the technical conference.

MR. PENNY:  Sorry, could we have the specific reference, please?

MR. CINCAR:  Pardon me?

MR. PENNY:  I said:  Could we have the specific reference from the technical conference, please?

MR. CINCAR:  The global adjustment figures were on page 10, and the hydro incentive mechanism, HOEP, was page 70.

MR. PENNY:  Thank you.

MR. CINCAR:  Okay.  Panel, with respect to the forecast for the global adjustment, it was explained at the technical conference that OPG assumed that essentially, nothing in the Ontario electricity market will change in 2008 and 2009.  And of the variables in the global adjustment, OPG explained that the forecast involved only one variable changing the HOEP or the spot market price.

Does OPG believe this will result in an accurate forecast of the global adjustment costs?

MR. LACIVITA:  Well, not having the information that can be used to provide a more accurate forecast in all of the contracts that exist, OPG used a forecast that was calculated by applying a linear regression to monthly values, not annual values, as you have here, of HOEP and the global adjustment that was published by the IESO.

We applied a linear regression to that, and then we applied that to OPG's business plan forecast of market prices, to determine what the global adjustment rate would be for the years 2008 and 2009.  And we multiplied those two together to come up with a forecast, which is included in evidence.  That's what we did.

MR. CINCAR:  Okay.  It was explained at the technical conference that the forecast for the global adjustment was based on an average HOEP for 2009 of $40.54, and for the hydro incentive mechanism, a more current forecast was used, and it was $43.81 per megawatt-hour.

I guess the question is:  Why has OPG used two relatively different HOEP forecasts for two different parts of the application for the same year?

MR. LACIVITA:  Well, for the global adjustment, we used the business plan HOEP forecast for the 2008 and 2009 periods, and I believe that was the February '08 view.  That is a point forecast.

In order to determine what the benefits would be for the hydroelectric incentive mechanism, both for OPG and for the ratepayer, we needed a distribution of HOEP to do our analysis.

So a different model was used, one that gave us a distribution of HOEP.  That is why it is different.

MS. CAMPBELL:  Wouldn't using the more up-to-date hydro incentive mechanism forecast for the HOEP result in a more accurate forecast for the global adjustment?

MR. LACIVITA:  Like I said, we maintained consistency throughout the evidence using the business plan forecast, and that's why we used the business plan forecast of HOEP to calculate the global adjustment.  For the incentive mechanism, we were trying to determine what the value would be for the incentive, and that required a distribution of HOEP and we -- for the year of 2008 and 2009, and we used a different model for that that provided it, and hence the difference.

MR. CINCAR:  It's Board Staff's understanding that a lower HOEP results in a higher global adjustment cost and a lower incentive, hydro incentive revenues.  Is that your understanding?

MR. LACIVITA:  I'm sorry, could you please repeat that?

MR. CINCAR:  It is Board Staff's understanding that a lower HOEP results in higher global adjustment costs and lower hydro incentive revenues.  Is that your understanding?

[Witness panel confers]

MR. LACIVITA:  Yes, that is correct.  With lower HOEP the global adjustment will go up.

MR. CINCAR:  Can you explain why you didn't go back further, back to -- the spot market price or HOEP information is available going back to 2002.  Wouldn't a longer period provide a better basis for forecasts than just going back to the year 2005?

MR. LACIVITA:  Well, are you referring to the calculation of the global adjustment?

MR. CINCAR:  Well, the HOEP forecast, wouldn't it result in a more accurate forecast if you used a longer period of historical information, 2002 to the present, instead of 2005 to 2007?

MR. LACIVITA:  In relation to which forecast?

MR. CINCAR:  The forecasting, both the hydro incentive and the global adjustment costs.

MR. LACIVITA:  Okay.  Let's start with the global adjustment.  The global adjustment, we just use historical for those years, and we actually included how we did that in interrogatory L1-60.

MR. BARRETT:  But just to be clear, when we're doing our forecast of HOEP, it's a prospective look.  It is not based on some consideration of prior years' HOEP.  It is what our forecasters believe will be the circumstances in the coming period.

We have used the historic HOEP in our regression analysis only for the purposes of calculating an estimate of the global adjustment.

MR. CINCAR:  Okay.  Well, the HOEP has been in the ballpark of about $49 to $56 per megawatt-hour in every year since 2002, except for 2005, and that was an extreme year in 2005 when it was $72 for the year.


Did OPG consider that starting your linear regression analysis with the extreme year of 2005 could result in an under-forecast of the HOEP for the test years?


MR. LACIVITA:  No.  As we stated in the interrogatory, we used the average for 2005, 2006 and 2007, which was $22.9 million.


MR. BARRETT:  Just to be clear, the HOEP forecast in our business plan which underpins our application is -- again, is a prospective-looking forecast.  It is not based on a consideration of what happened in 2005.


The historic look-back is only for purposes of calculating the global adjustment, not for purposes of producing an HOEP forecast.


MR. CINCAR:  Okay, thank you.  Those are all of my questions. 


MR. RUPERT:  Mr. Cincar, can I ask a question?  I just want to make sure I understand this.  I certainly understand the need for a forecast if one is looking at what might come from this incentive mechanism for hydro, but I am not sure I understand the questions around the global adjustment.  


That's not part of this proceeding; right?  That global adjustment is a piece of arithmetic the IESO does.  I wasn't sure whether there was something else that was taken away from the global adjustment questions here.


MR. CINCAR:  Oh, the OPG, part of their application is to recover -- recover their global adjustment costs within the IESO non-energy charges.


MR. RUPERT:  Okay, thanks.

Questions from the Board:


MR. RUPERT:  I just have a couple of questions, panel.  One, Mr. Barrett, you have been asked a couple of times about the arrangements that might exist with other generators.


MR. BARRETT:  Yes.


MR. RUPERT:  You mentioned two things.  One was the OPA contracts, and the other one capacity markets.  I just wanted to clarify, confirm, what I think were some differences and whether you agree or not.


My understanding of the OPA contracts that are with fixed payment or similar features, that if the generator under contract is not able to operate when the OPA deems it should have operated under the contract, that in fact it is dinged for part of its fixed payment; i.e., it doesn't get its fixed payment unless it is actually able to operate when it is deemed to operate.  


So that it is not compensation for standing by broken.  If you can't operate as an OPA contract generator, then there is some chance you will, in fact, not be getting your full amount of payment, because you are not able to operate.  Is that your understanding?


MR. BARRETT:  It's my understanding there is a fixed monthly revenue requirement that is determined in advance, and, then, as you indicate, there is a deeming of production revenues.  But that deeming happens whether or not it's a function of the generator not being able to generate, because they're on an outage, or it could also be a circumstance where the generator just simply chooses not to participate in the market.


MR. RUPERT:  But if they are on an outage and they are not able to produce when the OPA deems them to be able to produce, the OPA is not going to pay them if they're not producing, for whatever reason?


MR. BARRETT:  That deemed revenue would be used to reduce the revenue requirement, the monthly revenue requirement that the OPA would owe the generator.


MR. RUPERT:  That's right.


MR. BARRETT:  There may still at the end of the month be an amount that is owing to the generator.


MR. RUPERT:  Fair enough, fair enough.


In capacity contracts, my understanding at least - and maybe I'm wrong - is that in the capacity contracts that I am aware of, if the generator who has been receiving capacity payments is unable to actually operate when called upon to do so, that there frequently are claw-back mechanisms and other things to say, Look, I paid you to stand by to operate.  I called on you and you couldn't.  Therefore, I am going to claw-back some of my payments to you.  


Is that your understanding of a lot of capacity contracts?


MR. BARRETT:  I think there are -- I am certainly not an expert in capacity markets, but certainly I think there are those types of features.


I think one of the things in respect of our mechanism is that we're not saying that we would get -- that we're not producing anything in respect of this amount.  So even in a circumstance where we have one of our nuclear units on outage at a particular point in time, we have still nine units that are producing and providing power to the market.


So there have been some suggestions in some of the questions that people are paying for nothing.  I don't think that is the circumstance.


So in addition to the units that are producing at that point in time, you also have to appreciate that we have an organization of people that are working to keep all of the units, even the units on outage, in a safe and reliable state and doing what they can to bring those units back as quickly as they can.


MR. RUPERT:  Fair enough.  In that regard, I want to ask about the 25 percent.  As I understand the production forecast -- this goes back to a panel that Mr. Allen was on some time ago.


MR. BARRETT:  Yes.


MR. RUPERT:  And here's my paraphrasing, as I understand is the process for coming up with the production forecast for nuclear.  Start with 100 percent capacity factor for all of the units; deduct the energy that would not be able to be produced because of planned outages.


MR. BARRETT:  Yes.


MR. RUPERT:  Further deduct an estimate of the lost energy from forced outages.


MR. BARRETT:  Yes.


MR. RUPERT:  And then I think there is even a half a terawatt hour for some fleet adjustment that comes on at the end of that.


In talking to Mr. Allen about the estimate of forced outages -- you know, for example, at Pickering A, which has two units, my understanding of the evidence was that the adjustment that goes into the production forecast used in your application assumes that one of the units at Pickering A is idle for a whole quarter, three months, through a forced outage, 86.4 days, I think it is.


MR. BARRETT:  I do recall that, yes.


MR. RUPERT:  That has already been built into the production forecast.  So the 88.2 terawatt hours you are using in your payment calculation is after all of those adjustments; right?


MR. BARRETT:  The production forecast is net of those adjustments, yes.


MR. RUPERT:  And Mr. Allen was asked, I know, by Mr. Faye and a bit by me, but particularly Mr. Faye, about these estimated forced outage rates.


While I wouldn't at all claim that he was guaranteeing they would be met, he seemed pretty upbeat that the company has a better handle on this and that these numbers are -- to use his term, he said "numbers we can believe in".


So if that's the case - and I recognize things can happen that are worse than the estimates, that's obvious - I am struggling with the need for the level of protection, giving the company $1.2 billion in fixed amounts for nuclear, why that is necessary.


I know you have tried to link it to cost causality and other things, but the fact is if your production forecast is pretty good, you shouldn't have any concerns about how many of your costs are fixed or variable; right?  If you're going to produce 88.2 terawatt hours, you wouldn't need the protection of a fixed payment amount?


MR. BARRETT:  I would agree that we have confidence in our production forecast.  It is our best view of how the coming test period will unfold.


Despite that, there remain production risks.  I think that that would be generally accepted.  Things can go wrong that are not expected, and in fact there is some history of that.


So while I would agree with Mr. Allen that we have put forward our best forecast and we have a high degree of confidence of achieving that forecast, there remains a risk, and that is the risk that we're -- one of the reasons why we're advancing the 25 percent fixed, because the financial consequences of reduced production can be quite significant.


MR. RUPERT:  Understood.  I guess the question, though, as well as that, is:  Are you saying there is a significant chance of the estimates of production?  Is there a high probability that your production forecast will be overstated?


MR. BARRETT:  I don't think I'm saying that.  I'm saying that there is risk, and I think that is what, in part, this is helping to address.


I think Ms. McShane, in her commentary on this, acknowledged the risk mitigation benefits of the proposal and, in terms of her view that if this mechanism was not in place, then she would revise her recommendation on ROE by 25 basis points to reflect the incremental risk that we would be taking on.  I think that gives you a sense of the risk that we're considering here.


MR. RUPERT:  Now, you were asked a question earlier from someone about the incentive implications of this structure.


As I understand it, every terawatt hour that you move below your 88.2 terawatt hour production forecast for the test period results in -- well, let me put it this way.


The revenue to the company under your proposal will always be higher under your proposal when you have lower production than under the straight energy price.  That's just a mathematical -- I mean, it is a mathematical truism.

MR. BARRETT:  That is a consequence of it being a mitigating proposal, yes.

MR. RUPERT:  Yes.  So on the downside, if production is lower under this mechanism, you are getting -- the company will still get more cash than it would have under a straight energy payment, obviously.  That is the reason for the mechanism.

MR. BARRETT:  Yes, that's correct.

MR. RUPERT:  On the upside, instead of saying:  We could produce another megawatt-hour and get $58 -- or whatever the number is that you talked about with Mr. Thompson -- under your mechanism, you will only get $41 or $41.50, if you could produce production above that.

MR. BARRETT:  That's right.  That follows.

MR. RUPERT:  I ask the question again – I don't know if somebody asked it -- is that not, on the surface of it, say, you know, reduce the incentive for trying to increase the production capability, particularly out of the Pickering units?

MR. BARRETT:  I think I would have to accept that it does reduce the incentive to a degree, but given how low our marginal costs are, we still -- that would be a very, would be a very profitable enterprise to the company to exceed its production forecast.

I can assure you within the company there is a great deal of focus and dedication on trying to increase production, while still maintaining a safe and reliable operating environment in the nuclear plants.

MR. RUPERT:  Now, let me ask another related question on what the company's view is of the public presentation of your pricing proposal.

Currently, it is $49.50 a megawatt-hour for nuclear.  That number, through various websites, means, everything else, has become kind of ingrained.  Everyone know $33 a megawatt-hour for hydro, $49.50 for nuclear.

I don't know if the company has a view on this.  But if the Board were to accept your proposal, would it be appropriate to say the Board has approved a price -- I will call it a pre-mitigation price -– pre-mitigation including rate rider price of $58 dollars a megawatt-hour for nuclear.  Is that the accurate way to describe it?

And the fact that some of it is fixed and some of it is variable is sort of a settlements thing for the IESO.  Is that the way the company would like this presented?

MR. BARRETT:  I think we would like the various components of our payment proposal identified, if the Board found favour with them.

I think that the number you have come up with kind of falls out of the math.  So it is not a number that we would reject as being inappropriate, but I think it is important to identify the various components of the payment --

MR. RUPERT:  The reason I asked that is because if you have less production from your nuclear units than you expect, then by virtue of having this large fixed component, every time production falls below your 88.2 terawatt-hour forecast, there is a higher effective per-megawatt-hour price.  That's obvious, right?

MR. BARRETT:  Yes.

MR. RUPERT:  So if there is this forced outage issue that you are concerned about that might happen, that is not built into the forecast and it occurs, in fact the only way that the effective price per megawatt-hour can move is to go up above $58.

So I am just wondering what posting a price of $41.50, whether that is -- is that a good way to communicate to the public who pays these prices if that is what the cost is?

MR. BARRETT:  I think if you're going to talk about the $41.50 that you need to talk about the other components as well.  I don't think we would say that people need to focus just on the $41.50, because that wouldn't be a complete story.

We would also say that people should be aware that 25 percent of the revenue is recovered through a fixed charge, and then, in addition, there is a rate rider.

So I think if -- we have no difficulty people understanding the three components and the reasons for those various components.

MR. RUPERT:  Okay.  I will be done shortly.  Don't worry.  Five o'clock is going to be it, I hope.

Let me ask you another sort of question that hasn't come up directly this way.  A number of intervenors, at least a couple, were pressing you on different cost of capital and capital structure for hydro versus nuclear.

MR. BARRETT:  Yes.

MR. RUPERT:  Then you have said that you don't have any opposition to that in principle, but that there is some practical problems that you have with that right now.

So let's leave that aside, and say that the same capital structure is used.  Clearly, there is no doubt there are different costs, operating costs within the nuclear division.  You have had lots of discussions during this hearing about Darlington versus Pickering.

And whatever payments the Board approves, given the significant cost structure differentials, has OPG ever considered having separate prices for Darlington and Pickering?

MR. BARRETT:  We did consider that at one point, and we didn't think that was appropriate.  We think at some level, you start to run into a lot more complexity in terms of allocating costs between the three plants.  Not to say it couldn't be done; it just becomes a much more complicated exercise.

We thought that the appropriate level of differentiation was between the two technologies, which I think people can understand as being distinct.  But the differentiation between Pickering A and Pickering B versus Darlington is not something, I think, that the general public would be aware of.

MR. RUPERT:  That's kind of why I asked the question, because as you know and someone else took you to it earlier today, of the government's objective, which has been expressed on many occasions, I think, going back to February 2005, we want pricing that better reflects the true cost of producing electricity.

Now, you probably had as many or more discussions as I have had over three years of what "true cost" means, but nonetheless, that has been the objective.

So the question is:  Is there some public benefit to having a good clear expression of the true cost of production from one unit, from Pickering plant and the true cost from Darlington being separately out there in the public, so the public can understand better this true cost notion?

MR. BARRETT:  I think that this benefits associated with trying to do this allocation, the greater complexity that comes from that, and even more so, trying to stretch the analysis around capital structure and return-on-equity, I think the analysis of our expert, Ms. McShane, is that even just trying to parse the regco into two separate parts results in a methodology and result that is not robust.

If you were to try and take another step, I am not sure that this Board could have confidence in the results of that analysis, and I don't think it would be useful in setting just and reasonable payment amounts as a consequence.

MR. RUPERT:  Okay.  Thanks.  Last, almost last question.  You've got this payment rider -- rate rider, as you call it -- for the nuclear plants of $1.45 a megawatt-hour.

MR. BARRETT:  Yes.

MR. RUPERT:  In a normal -- not normal, but in a distribution-transmission type of world, where the applicant is sending bills to consumers and it has a charge for their services that has a rate rider on it -- that kind of makes sense, but in our world where you have to work through the IESO to get, that bills people.  It strikes me the rate rider may be something that we talked about in this hearing, but in terms of the actual price the IESO is going to use, that rate rider ideal will be totally lost.  That will be just part of the price, right?

MR. BARRETT:  I think that it would be something that customers would not have a direct connection with.  As we have discussed, there is the intervening effects of the RPP mechanism and the global adjustment mechanism.  

But part of our thinking around the rate rider, I guess, was two-fold.  One, some reflection of prior Board decisions around the recovery of the deferral and variance account balances, and also to reflect the fact that a lot of the regulation talks about the OEB, or the Board ensuring that we recover certain amounts.  And using a rate rider allows kind of an actual recovery against actual production, rather than just folding it into a rate where there may be a production variance.

MR. RUPERT:  So are you talking to the IESO, then, about them having somehow sending you money with two buckets on the statements and saying:  Here's the HOEP; here's your global adjustment part A, in respect of your fixed price; here is global adjustment part B in respect of the rate rider?

MR. BARRETT:  We have talked to the IESO about doing the settlements necessary to effect our proposals, and they are confident that they can do that.

I think at the end of the day, we get kind of a global or a comprehensive settlement statement from the IESO, reflecting all of the money from all of our generation facilities -- both regulated and unregulated -- and these amounts would just be a feature of that settlement statement.

MR. RUPERT:  Okay, thank you.  Those are my questions.

MR. KAISER:  I just have a few questions, Mr. Barrett.

MR. BARRETT:  Yes.

MR. KAISER:  The incentive mechanism to encourage the peaking operations of the hydro facilities, which you have gone through --

MR. BARRETT:  Yes.

MR. KAISER:  You indicated you had a plan before.  I take it the goal of the prior plan was the same, to encourage the effort with respect to the peaking operation?


MR. BARRETT:  Yes, that's correct.


MR. KAISER:  Did I understand that you -- the reason you are changing is it wasn't effective or you got it wrong in some respect, and you have changed it to the new plan that is proposed here?


MR. BARRETT:  I wouldn't say we got it wrong, necessarily.


I think that the prior mechanism was a less sophisticated mechanism for achieving the results that the province was attempting to achieve and that we were interested in achieving, which is incentives.


As Mr. Lacivita indicated, there can be certain times where, because of the differential between off peak and on peak, the 1,900 megawatt hour incentive mechanism provides the wrong drivers.


So I look at our new proposal as a refinement we have identified what the benefit of experience.


MR. KAISER:  When you come up with these types of proposals, is there any precedent anywhere else?  If we were to look throughout North America at other nuclear operators that are subject to regulation, is there anything that -- have you seen anything similar to this anywhere else in North America?


MR. BARRETT:  I certainly haven't.  I don't know about Mr. Lacivita.


MR. LACIVITA:  No, I am not aware of --


MR. BARRETT:  There's a lot of unique circumstances about the circumstances that OPG is in.  


MR. KAISER:  Clearly this plan, its goal is to increase your revenues, to increase your profit, and then we go over on the nuclear side and Mr. Rupert has talked about it.


There it seems it is pretty clear that the major incentive that one wants to put into the system in the operation of those plants is to get the capacity utilization up.  That, I guess we would all agree, is the central goal; is that right?


MR. BARRETT:  We're certainly interested in maximizing our production from those facilities, consistent with safe operation.


MR. KAISER:  Well, we had a discussion at the beginning of this case of benchmarks, a Navigant report and the reference in the memorandum to benchmarks, and so on, and it seemed to me, at least from a layman's perspective, capacity utilization figures pretty prominently in that analysis?


MR. BARRETT:  Yes, that's right.


MR. KAISER:  So then we come along with this notion that we're going to give you 25 percent whether you produce or you don't produce.


Is this not just a counter incentive?  It just seems to run counter to the one you have on the hydro side.  It is a reverse incentive?


MR. BARRETT:  I am not sure that I would agree it's a reverse incentive.


I think that I would say two things in response.  One, even with a 75 percent variable, we have a very strong financial incentive to maximize production and capacity factor.  From our perspective, there is nothing that we will do differently, whether it is 75 percent or 100 percent.  And what we're trying to achieve in the 25 percent proposal is deal with some other competing objectives, and that is to provide some degree of risk mitigation, provide this better alignment with other regulated utilities, and, as Ms. McShane has indicated, provide slightly lower ROE and pass that benefit, risk mitigation, on to ratepayers.


MR. KAISER:  Well, when she comes up -- was it 50 basis points that she -- 


MR. RUPERT:  Twenty-five.


MR. KAISER:  Twenty-five basis points.  That's a fairly precise figure.  Does it flow from that that you have some reliable forecasts that say it is probable you will miss your production rates by X percent?


MR. BARRETT:  I think there actually was an interrogatory where Ms. McShane gave the rationale for how she came to her 25 basis points, and I will see if I can find it.


My recollection of that interrogatory response was that she looked at the recent three years' experience, the shortfalls that the company had experienced, translated that into a financial impact and said, If we just consider that, it is not a simple data set.  What would I translate that into?  


I don't know if Ms. Reuber has been able to find it faster than I have.


MR. PENNY:  I think it is L12, schedule 2.


MR. BARRETT:  Thank you.


MR. KAISER:  Can we say -- whatever that number is, can we say there is a probability that that will happen, and, therefore, if we didn't give you the 25 percent fixed charge, you have to knock up the ROE by 25 basis points?


MR. BARRETT:  That was Ms. McShane's recommendation, that if --


MR. KAISER:  Well, I know that.  Is that your view?


MR. BARRETT:  We have accepted her analysis.  For example, if we were bringing forward an application that did not include the 25 percent fix, we would have a different ROE proposal and that would be 25 basis points higher.


MR. KAISER:  Just help me with this, then.  I put J5.9 to one of your witnesses.  It might have been Mr. Allen.  I can't recall.  That's this undertaking that you provided with respect to 2007, 2006 and 2005 on the revenue lost due to planned outages.


Do you have that?


MR. BARRETT:  I don't, but I am sure we can turn it up.


MR. KAISER:  Maybe it wasn't you.  It probably was the other panel.  I just have a couple of questions on this, mainly because I think I think there may be the wrong answer on the record in light of what you just told Mr. Rupert.


MR. BARRETT:  Just for the purpose of the record, the other interrogatory that is relevant to this analysis is L12-1.  That's Ms. McShane's response to Pollution Probe.


MR. KAISER:  All right.


MR. BARRETT:  I have undertaking J5.9.


MR. KAISER:  So I put a question on this to the witness and I will have to -- I am going to ask you to check the transcript.  I will check the transcript.  But I basically said, All right, if we gave you this 25 percent, then you wouldn't lose all of the revenue lost there.  You would only lose 75 percent of it.  And the witness said yes.


But these of course are planned outages, and the 25 percent, as you just told Mr. Rupert, doesn't apply to planned outages; correct?


MR. BARRETT:  No, that's right, because they would have already been factored into our production forecast.


MR. KAISER:  Right, exactly.  I think you undertook, I thought - we'll check the transcript - to provide 2008 figures.  Maybe you have done it.  I haven't seen it, but these are the 2007 figures.


When you estimate these planned outages as you have here and you have taken them into account in calculating, of course, the regulated rate as part of the forecast production, it means these outages are going to happen; is that right?


MR. BARRETT:  They are planned outages, and absent something happening like, for example, the IESO being in a situation where it won't permit the outage because of circumstances on the Ontario electrical system or some other circumstance developing, these would happen.


MR. KAISER:  Now, I asked you whether -- in the case of the hydro incentive plan, whether there was anything analogous anywhere else.  You said not.  


Would the same be true with respect to this 25 percent fixed charge?  Could we look at any other nuclear plants that have done this?


MR. BARRETT:  I think Mr. Goulding, when he was here, you were asking him questions about other vertically integrated utilities, about whether or not they had fixed charges.  In fact, I think he might have an undertaking to prepare a table or an analysis.


My understanding of his evidence is that that's a very common feature of the payment or rate design for integrated utilities that would have generation and transmission and distribution, and I think he might have said that he would expect nearly all of the integrated utilities on his paper to have some kind of fixed charge.


MR. KAISER:  What about US nuclear plants?  Any knowledge that you have in that area?


MR. BARRETT:  We haven't been able to find a US nuclear plant that's perfectly analogous to our situation.


Where nuclear plants are regulated, they tend to be regulated in the context of a vertically integrated utility, and where they tend not to be regulated, they tend to be participating in a market and they may be subject, in those circumstances, to some kind of power purchase agreement with a party.  And those agreements, generally speaking, are not in the public domain.


So we wouldn't know the terms and conditions of those arrangements.


MR. KAISER:  Then, finally, is it your view, then, that if this Board was looking for some precedents or some jurisprudence, if I can call it that, in the States where nuclear plants are regulated, that to your knowledge there is no comparable plant?


MR. BARRETT:  There is no perfect comparison with 

the --


MR. KAISER:  I didn't mean perfect.  Is there one -- I mean, when you do your research in these areas where you benchmark and look at your business, do you have any regard, at all, to what's going on in individual plants in the US, both with respect to their regulatory treatment and their operations?


MR. BARRETT:  We certainly do a lot of benchmarking of their operational circumstances and performance, and I think there has been a lot of evidence on that.


As Mr. Goulding indicated, and it is my understanding as well, vertically integrated utilities which have nuclear generation in their generation component do have fixed charges, and those fixed customer charges are usually built up from some kind of capacity/energy analysis related to their generation component.

So it is my sense that the fixed customer charges that those vertically integrated utilities have, contains a component related to fixed costs recovery, related to their generation operations.  Every utility, of course, would be different and would have a different, slightly different rate design and it can be a fairly complicated analysis.  But utilities typically have fixed cost recovery related to each of the three components in a vertically integrated utility.

MR. KAISER:  Thank you.

MS. CHAPLIN:  Thanks.  I have a follow-up to the questions Mr. Rupert was asking you about whether you would consider this idea of having separate payment structure for, for example, Darlington and Pickering.

I believe you said that although you considered it, you didn't think it was appropriate, and amongst a variety of reasons, there was the complexity in allocating the costs.  If that's a correct paraphrasing of your answer?

MR. BARRETT:  That's right.

MS. CHAPLIN:  But OPG has, if I recall the earlier evidence correctly, for example, Pickering and Darlington are, in many respects, operated independently.  They are separate business units per se.

MR. BARRETT:  They're not separate business units.  They have --

MS. CHAPLIN:  But separate --

MR. BARRETT:  They are separate plants.  They have station-level budgets.

MS. CHAPLIN:  Right.  I can't remember the right terminology, but --

MR. BARRETT:  Mr. Halperin probably is -- 

MS. CHAPLIN:  To some extent, the budgeting and costs.

MR. BARRETT:  Mr. Halperin can probably speak to that.

MR. HALPERIN:  Well, again --

MS. CHAPLIN:  I am not looking for the detail.  I am just trying to understand that, in the same way that your hydroelectric stations to a large extent, you do the budgeting on stand-alone basis; that is also true on the nuclear side?

MR. HALPERIN:  Yes, and of course, then there is the business level support.

MS. CHAPLIN:  Right.  So in other words, when you were talking about the difficulty in allocating costs, you're referring to the corporate-level costs and the centrally held costs.  Would that be fair?

MR. BARRETT:  As well, the allocation of taxes would be another thing that we would have to consider if we're rolling up rates to the plant level or rolling down rates, rather, to the plant level, because right now we calculate our taxes on a regco basis –-


MR. HALPERIN:  You're talking about income taxes?


MR. BARRETT:  Income taxes.

MR. HALPERIN:  Yes.

MS. CHAPLIN:  But in the same way that you are allocating them now, down hydroelectric and nuclear, you are having to perform an allocation

MR. BARRETT:  That's right.  All I'm saying is if you had to allocate further between the plants, it would just be a more complicated allocation.

MS. CHAPLIN:  In terms of allocating the corporate and centrally held costs, at this point on the hydro side, you are having to allocate between the regulated and the unregulated?

MR. LACIVITA:  Yes.

MR. BARRETT:  Yes.

MS. CHAPLIN:  I guess what I am trying to get at, although you have he expressed concerns about the complexity, I guess my perception is it would not be unduly complex.

MR. HALPERIN:  No.  I think what we're saying is we have a lot more comfort in stopping the allocation to the nuclear business at the nuclear level, as opposed to trying to, then, determine further allocations within the nuclear business.

MS. CHAPLIN:  A finer level of detail is inherently less --

MR. HALPERIN:  You'd have to make more assumptions --

MR. BARRETT:  There are a lot more assumptions in terms of the analysis.

MR. HALPERIN:  It wouldn't be as robust, I think would be our concern.

MS. CHAPLIN:  All right.  Thank you.  Those are my questions.

MR. KAISER:  Mr. Penny.

MR. PENNY:  I have no re-examination, thank you, Mr. Chairman.  

I think that concludes the evidence.

MR. KAISER:  Yes.

MR. PENNY:  We have some outstanding undertakings, which we're working hard on to complete, and I expect we will have those done very early in the week, with perhaps one or two exceptions where there's a bit more --

MR. KAISER:  Remind me again when your argument is due.

MR. PENNY:  The 4th of July.

MR. KAISER:  That's right.  The 4th.  Two weeks.

Procedural matters:


MR. ADAMS:  Mr. Chairman, earlier there was some discussion about the schedule for argument, and a proposal arose as to whether it would be advisable and beneficial for some of the parties if Board Staff could file its argument earlier, just a few days before the completion of argument required for the intervenors.  That has been the practice of the Board in scheduling argument on a number of other cases.

Particularly in light of some of the cross-examination today, where some of the issues arising related to technical interpretation of Board policies with respect to interest rates and whatnot, I am not too sure what the conclusion of that thinking has been from Board Staff.  There was kind of an open discussion on that matter.

MR. KAISER:  Your request would be that they file two days or so ahead of you?  Is that it?

MR. ADAMS:  Anything we could get would be an advantage --

MR. KAISER:  Is that possible, Ms. Campbell?

MS. CAMPBELL:  As I explained when we had this discussion offline, until Mr. Adams raised it, Board Staff was presenting on the assumption that legal argument would, of course, be filed in advance, so that everyone could have -- currently we're assuming our legal argument will be filed on July 11th.  That will permit the intervenors to respond to it and then provide time for OPG to respond to it also in their reply.

Board Staff was assuming that they would be filing on the 18th along with the other intervenors, the non-legal submissions, if I could call them that.  In other words, not the legal advice.

I would have to discuss internally to see how much sooner than the 18th Board Staff could make those submissions.

MR. KAISER:  Can we leave it on that basis?

MS. CAMPBELL:  I will get back to Mr. Adams and all of the other intervenors.

MR. KAISER:  Does it help you that -- I wasn't aware of this -- but does it help you that they are bifurcating their argument into a legal argument and factual argument?  Or do you want it all, two days ahead --

MS. CAMPBELL:  I think Mr. Adams is chiefly -- although I am sure he will be fascinated by our interpretation of the regulation, as well, of course, everyone else, I think Mr. Adams is more interested in Board Staff's submissions on interest policy.  For example, of significant amount of time we spent this morning on interest rates.

I think that it is Mr. Adams' view -- and I am sure he can say it more eloquently than I can right now -- the intervenors would like to see what Board Staff's submissions are going to be on points like that, that deal with the interpretation of Board policy.

MR. KAISER:  And that you are prepared to do, two days prior?

MS. CAMPBELL:  What I would like to do is see about the logistics of doing that.  So rather than getting it on the 18th, get it in on the 16th or the 15th, but I would like to discuss it internally before I land on a date.

MR. KAISER:  Can we leave it on that basis?

MR. ADAMS:  Yes.  Thank you, sir.

MR. PENNY:  I have no comment.

MR. KAISER:  All right.  Mr. Buonaguro?

MR. BUONAGURO:  That's fine.

MR. KAISER:  Mr. Thompson, anything?

MR. THOMPSON:  Well, yes.  I supported Mr. Adams' suggestion, and if we could get it all together a few days before, that would, I think, suit my client.

MR. KAISER:  All right.  Let's leave it on the basis we will use our best efforts to see if we can encourage Board Staff to file at least two days prior to the intervenors.

Thank you, panel.  Thank you gentlemen, ladies.

MR. PENNY:  Thank you.

--- Whereupon the hearing concluded at 5:17 p.m.
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