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ONTARIO ENERGY BOARD

IN THE MATTER OF The Ontario Energy Board Act, 1998, S.O.
1998, c.15, Schedule B, and in particular, S.90.(1) and S.97 thereof;

AND IN THE MATTER OF an Application by Enbridge Gas Inc. for
an Order granting leave to construct natural gas pipelines in the City
of Toronto.

ENBRIDGE GAS INC.

SUBMISSIONS ON THE JURISDICTION OF THE ONTARIO
ENERGY BOARD (*BOARD”) ON THE ALLOCATION OF
COSTS

Introduction

Simply put, Enbridge Gas Inc. (“Enbridge Gas”) is seeking to have the OEB grant it leave
to construct for a relocation project (the “Proposed Pipeline”) resulting from Waterfront
Toronto’s Port Land Flood Protection Project (“PLFPEI"). Absent the PLFPEI there would
be no need to relocate the existing NPS 20 pipeline off of the Keating Railway Bridge. In
this Application Enbridge Gas is seeking to have the Board grant leave in order that it
may undertake the Proposed Pipeline. In order to grant leave, the OEB must determine
whether the Proposed Pipeline is in the public interest — such a determination rightfully
includes consideration of cost responsibility. As part of this Application, Enbridge Gas
has indicated that Waterfront Toronto is responsible for providing a capital contribution of
100% of the cost of the relocation, similar to that of any other third party requesting a
pipeline be relocated.

There are only 3 potential groups or persons that can pay for the relocation of a pipeline:
(a) the third party, such as Waterfront Toronto, that drives the need for the relocation; (b)
ratepayers; or (c) where costs were not prudently incurred, Enbridge Gas shareholders.
Enbridge Gas submits that the determination of cost responsibility is part of the OEB’s
core function as an economic regulator of the natural gas industry. If the OEB lacks
jurisdiction to determine cost responsibility for the Proposed Pipeline, it will be impeded
in fulfilling its statutory mandate to set just and reasonable rates and in making the
determination the Proposed Pipeline is in the public interest as it considers whether to
grant leave to construct. Enbridge Gas notes the OEB’s exclusive jurisdiction “in all cases
and in respect of all matters” provided by Section 19(6) of the OEB Act. Finally, Enbridge
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Gas is not aware of any statutory restrictions of the Boards authority in the present case
nor is it aware of any other authority that would have jurisdiction to determine cost
responsibility.

Enbridge Gas is making these submissions pursuant to Procedural Order No. 1 in this
Proceeding in respect of two preliminary issues regarding the OEB’s jurisdiction. For the
reasons set out herein, Enbridge Gas’ position is the Board does have the jurisdiction to
determine the cost responsibility of the Proposed Pipeline including the jurisdiction to
allocate costs to Waterfront Toronto — including a 100% allocation as requested by
Enbridge Gas in the Application. Given the answer to Issue a) is “Yes”, there is no
requirement to answer Issue b).

Background

The existing NPS 20 pipeline located on the Keating Railway Bridge is an important
element of Enbridge Gas’ distribution system providing service to thousands of customers
in the downtown Toronto Core. Waterfront Toronto, is a government created entity for
the purpose of transforming the waterfront area in the City of Toronto. As part of its
mandate, it has embarked on the PLFPEI to improve the waterfront area. This is an
important objective for all three levels of government, federal, provincial and municipal.

In order for the PLFPEI to be completed as currently planned, the existing NPS 20
Enbridge Gas pipeline located on the Keating Railway Bridge must be relocated.
Enbridge Gas has filed for leave to construct the Proposed Pipeline which it has submitted
is required in the public interest to continue to be able to provide natural gas service to
the thousands of customers in the downtown Toronto core and permit the PLFPEI to
proceed.

The Issues

The OEB has ordered parties to make submissions in respect of the following issues:

a) Does the OEB have the jurisdiction to determine cost responsibility for the Proposed
Pipeline, including any allocation of costs to Waterfront Toronto? If the answer, to this
guestion is “yes”, what steps, if any, should the OEB take to address this situation?

b) If the answer is “no”, what steps can the OEB take to ensure that the costs of the
Proposed Pipeline are not unfairly shifted to ratepayers and that the OEB is able to meet

its statutory objectives which include protecting the interests of consumers with respect
to prices and the adequacy, reliability and quality of gas service (OEB Act, s. 2)?

Discussion and Analysis
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Enbridge Gas submits the OEB has the jurisdiction to determine cost responsibility for the
Proposed Pipeline. Cost responsibility is part of its core responsibility in regulating both
just and reasonable rates and determining the public interest in determining whether to
grant leave to construct. It would be contrary to Section 19(6) of the OEB Act, and lead
to confusion and potentially inconsistent results in the fulfillment of the OEB’s mandate if
it were to lose jurisdiction over the cost responsibility of the Proposed Pipeline. Further,
despite its public purpose, Waterfront Toronto has no special status exempting it from the
OEB'’s jurisdiction which could have been provided by legislation but was not included in
recent legislative initiatives.

a) Does the OEB have the jurisdiction to determine cost responsibility for the Proposed
Pipeline, including any allocation of costs to Waterfront Toronto? If the answer, to this
guestion is “yes”, what steps, if any, should the OEB take to address this situation.

Enbridge Gas is subject to the OEB’s oversight in setting “just and reasonable rates”! and
the OEB has exclusive authority over rates.? Enbridge Gas is permitted to recover through
rates its prudently incurred costs. A “rate” means a rate, charge or other consideration
and includes a penalty for late payment.® Enbridge Gas’ capital expenditures, including
accounting for capital contributions, are part of the ratemaking process employed by the
OEB for Enbridge Gas and other utilities. Recently the Board approved the System
Expansion Surcharge and the Temporary Connection Surcharge. In addition to its
authority to set rates, the OEB has exclusive jurisdiction to determine the following:
whether certain projects are in the public interest;

whether leave to construct such projects should be granted;

whether to order expropriations;* and

to order construction of a pipeline upon over or under a highway.>

It is accepted law in Canada that utilities be allowed to recover their prudently incurred
costs and earn a fair return on invested capital. The Ontario Court of Appeal recently
acknowledged this in Union Gas Limited v. Ontario Energy Board® wherein it stated:

[23] The Board is a statutory tribunal governed by the Ontario Energy
Board Act, 1998, S.0. 1998, c. 15, Sch. B. Among other powers, the Board
has authority to set rates for the sale, transmission, distribution and storage
of gas in the natural gas sector: s. 36(1).[2] The Board carries out its rate-
setting function by issuing orders: s. 19(2). In making orders, the Board is
not bound by the terms of any contract: s. 36(1).

1 OEB Act, Section 36.

2 OEB Act, Section 19(6).

3 OEB Act. Section 3.

* OEB Act, Section 99.

> OEB Act, Section 101.

® Union Gas Limited v. Ontario Energy Board, 2015 ONCA 453 (CanLlI), <http://canlii.ca/t/gjm7j>, retrieved on
2020-12-14.



https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html
https://www.canlii.org/en/on/onca/doc/2015/2015onca453/2015onca453.html?searchUrlHash=AAAAAQAqIm9udGFyaW8gZW5lcmd5IGJvYXJkIiAgcmF0ZXMganVyaXNkaWN0aW9uAAAAAAE&resultIndex=41#_ftn2
http://canlii.ca/t/gjm7j
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[24]  Under s. 36(2) of the Act, the Board may “make orders approving or
fixing just and reasonable rates for the sale of gas by gas transmitters, gas
distributors and storage companies, and for the transmission, distribution
and storage of gas” (emphasis added).

[25] Just and reasonable rates permit a utility to recover its prudently
incurred costs and earn a fair return on invested capital: see, for
example, Power Workers’ Union, Canadian Union of Public Employees,
Local 1000 v. Ontario (Energy Board), 2013 ONCA 359, 116 O.R. (3d) 793,
at paras. 13, 30-32, leave to appeal to S.C.C. granted, [2013] S.C.C.A. No.
339, appeal heard and reserved December 3, 2014; Northwestern Utilities
Ltd. v. Edmonton (City), 1929 CanLll 39 (SCC), [1929] S.C.R. 186, pp. 192-
3.7

The prudence of expenditures and the capital invested by the utility in setting rates are
core elements of the OEB discharging its duties. In general, utilities, including Enbridge
Gas, forecast and include projects to relocate existing facilities pursuant to third party
requests. Where available, third party funding is recognized as a capital contribution in
the calculation of rates reducing amounts that would otherwise be paid by ratepayers. In
such cases, the percentage of contributed capital may be subject to an OEB approved
franchise agreement or the provisions of the Public Service Works on Highways Act
(“PSWHA™)8 or other arrangement.

The courts have long recognized the broad jurisdiction and specialized nature of the
OEB’s expertise especially in balancing the various interests that come before it. In
Toronto Hydro-Electric System Limited v. Ontario Energy Board ° the Court of Appeal
expressly recognized the breadth of the OEB’s jurisdiction in a rate setting context.

[12] This court has held that the OEB is a highly specialized expert tribunal with
broad authority to regulate the energy sector in Ontario and to balance competing
interests: see Natural Resource Gas Ltd. v. Ontario Energy Board, 2006 CanLlI
24440 (ON CA), [2006] O.J. No. 2961, 214 O.A.C. 236 (C.A.), at para. 18.

[13] The analysis must begin with the legislation that establishes the OEB and
gives the OEB its powers. The OEB's objectives in respect of electricity are stated
in s. 1 of the Ontario Energy Board Act, 1998, S.0. 1998, c. 15, Sch. B (the "Act"):
Boards objectives, electricity

" Union Gas Limited v. Ontario Energy Board, 2015 ONCA 453 (CanLll), <http://canlii.ca/t/gjm7j>, retrieved on
2020-12-14

8 R.S.0. 1990, c. P-49.
® Toronto Hydro-Electric System Limited v. Ontario Energy Board, 2010 ONCA 284 (CanLll),
<http://canlii.ca/t/29c86>, retrieved on 2020-12-17.



https://www.canlii.org/en/on/onca/doc/2013/2013onca359/2013onca359.html
https://www.canlii.org/en/on/onca/doc/2013/2013onca359/2013onca359.html#par13
https://www.canlii.org/en/ca/scc/doc/1929/1929canlii39/1929canlii39.html
https://www.canlii.org/en/on/onca/doc/2006/2006canlii24440/2006canlii24440.html
https://www.canlii.org/en/on/onca/doc/2006/2006canlii24440/2006canlii24440.html
https://www.canlii.org/en/on/onca/doc/2006/2006canlii24440/2006canlii24440.html#par18
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html#sec1_smooth
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html
https://www.canlii.org/en/on/laws/stat/so-1998-c-15-sch-b/latest/so-1998-c-15-sch-b.html
http://canlii.ca/t/gjm7j
http://canlii.ca/t/29c86
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1(1) The Board, in carrying out its responsibilities under this or any
other Act in relation to electricity, shall be guided by the following objectives:
1. To protect the interests of consumers with respect to prices and the
adequacy, reliability and quality of electricity service. 2. To promote
economic efficiency and cost effectiveness in the generation, transmission,
distribution, sale and demand management of electricity and to facilitate the
maintenance of a financially viable electricity industry. [See Note 1 below]

[14] In short, the OEB is to balance the interests of ratepayers in terms of prices
and service while at the same time ensuring a financially viable electricity industry
that is both economically efficient and cost effective.

The Court of Appeal then went on to state the following:

[24] Courts should hesitate to analyze the decisions
of specialized tribunals through the lens of jurisdiction unless it is clear that
the tribunal exceeded its statutory powers by entering into an area of inquiry
outside of what the Ilegislature intended. If the decision of
a specialized tribunal aims to achieve a valid statutory purpose, and the enabling
statute includes a broad grant of open-ended power to achieve that purpose, the
matter [page489] should be considered within the jurisdiction of the tribunal. Its
substance may still be reviewed for other reasons -- on either a reasonableness or
correctness standard -- but it does not engage a true question of jurisdiction and
cannot be quashed on the basis that the tribunal could not "make the inquiry" or
"embark on a particular type of activity".1°

As such, Enbridge Gas submits that there would have to be an explicit restriction of the
OEDB’s jurisdiction in order for the Board to lose its jurisdiction. Enbridge Gas is not aware
of any such restriction.

Enbridge Gas would note that the OEB has considered the allocation of costs for
relocating plant in the context of two electrical utilities E.L.K. Energy Inc. (EB-2016-0155)
and Orangeville Hydro (EB-2012-0181) seeking license amendments. In both situations,
the cost of relocating the infrastructure resulting from developments was subject to
compensation from third parties (a municipality and a developer) and the costs of the
relocation were excluded from the analysis of costs for connecting the customers.

In a recent Toronto Hydro matter, EB-2014-0116, the OEB approved the creation of a
variance that would capture the difference between the amounts included in rates related
to capital spending on third party initiated relocation and expansion projects. In the
evidence (9-OEBStaff-91), OEB Staff asked for an explanation of why, when a third party
requests the relocation of Toronto Hydro’s assets, the third party does not pay for 100%

10 Toronto Hydro-Electric System Limited v. Ontario Energy Board, 2010 ONCA 284 (CanLl1),
<http://canlii.ca/t/29c86>, retrieved on 2020-12-17, paragraph 24.
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of Toronto Hydro’s costs. Toronto Hydro explained that all third party relocation requests
of Toronto Hydro assets, with the exception of a road or rail authority, require 100%
payment of Toronto Hydro’s relocation costs. A relocation request by a road or rail
authority is subject to the apportionment of costs in accordance with existing legislation.
While not expressly dealt with in the decision, it appears all parties accepted the premise
that third parties contribute 100% of the relocation costs absent the PSWHA or being
subject to the rail authority.

Enbridge Gas notes in addition to the PSWHA, Ontario recently passed the Building
Transit Faster Act, 2020,'! section 51, which provides that a utility and Metrolinx may
agree on an apportionment of costs related to utility relocations necessitated by a transit
project. However, section 51(2) provides that absent agreement, Metrolinx must bear the
actual costs of the work. This is a recognition that a public entity carrying out a public
purpose may pay the entirety of the costs to relocate utility infrastructure. Waterfront
Toronto has not been afforded any special status by the province, despite the City’s
request for inclusion of such provisions in the Building Transit Faster Act, 2020.12

As part of considering whether to grant leave to construct for proposed facilities, the OEB
must consider whether the proposed facilities are in the public interest. Where the OEB
determines the projects are in the public interest, it is mandated by the OEB Act to grant
leave to the Applicant to construct the project.t?

96 (1) If, after considering an application under section 90, 91 or 92 the
Board is of the opinion that the construction, expansion or reinforcement of
the proposed work is in the public interest, it shall make an order granting
leave to carry out the work.

The legislature has left the determination of what constitutes the “public interest” in any
situation to the OEB. In most leave to construct applications, the Board considers the
economic consequences of the project as a factor in considering whether the project is in
the public interest.

“When determining whether a project is in the public interest, the OEB
typically examines the need for the project, the project cost and economics,
the environmental impacts, Aboriginal consultation, and the impacts on land
owners. Each of these issues is addressed below.” 1

The question of what cost ratepayers or other persons should bear in rates is relevant to
the OEB’s consideration. In EB-2015-0366, a relocation to accommodate the customs
and immigration plaza at the Windsor-Detroit Bridge, the OEB specifically identified the

11'5.0. 2020, c.12.

12 EB-2020-0198, Exhibit B, Tab 1, Schedule 1, Attachment 7, pages 1 and 2.
13 OEB Act, section 96.

14 EB-2015-0366, page 3.
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fact the Union Gas would receive 100% reimbursement and no ratepayer would be
impacted as a factor in its consideration of the public interest.

For a system reinforcement, it may be the ratepayers pay 100% of the costs of the project
through rates. In other situations where a new customer requires a new pipeline to be
constructed the new customer may be required to provide a capital contribution to support
the project pursuant to the OEB’s approved methodology originally developed in EBO-
188. The costs and economics of any project are of interest to and within the jurisdiction
of the OEB.

Enbridge Gas cannot undertake the removal of the pipeline along the Keating Bridge
without the construction and installation of the Proposed Pipeline. Enbridge Gas has
designed the Proposed Pipeline and facilities to maintain the level of distribution service
within the downtown Toronto core. The nature of the project, size and pressure, and the
cost of the Proposed Pipeline obligate Enbridge Gas to obtain leave to construct from the
OEB pursuant to the OEB Act, s. 90(1)(b) and (c) prior to commencing construction.
Enbridge Gas submits that the issue of cost responsibility is a relevant factor in
determining whether the Proposed Pipeline is in the public interest and whether leave to
construct should be granted.

Enbridge Gas notes the broad objectives in the OEB Act, section 2, which require the
OEB to balance several considerations. These objectives include protecting both
ratepayers and the utility.

2 The Board, in carrying out its responsibilities under this or any other Act in
relation to gas, shall be guided by the following objectives:

2. To inform consumers and protect their interests with respect to prices and
the reliability and quality of gas service.

3. To facilitate rational expansion of transmission and distribution systems.
5.1 To facilitate the maintenance of a financially viable gas industry for the
transmission, distribution and storage of gas.

To fulfill these objectives, the OEB has in other situations required utilities to obtain
financial assurance from the party requiring the work. Only in determining the
responsibility for costs can the OEB assess the risks and ensure proper measures are
taken to protect the public interest.

Enbridge Gas submits it is necessary for the OEB to have the jurisdiction to allocate cost
responsibility in order to fulfill its statutory mandate to determine the amount of Enbridge
Gas’ invested capital on which it can earn a return, set just and reasonable rates and
determine whether the Proposed Pipeline is in the public interest.
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What Steps Should be taken?

Enbridge Gas submits the OEB’s procedure in this Application should ensure the
principles required of a tribunal for a full and fair hearing are satisfied in order to allow it
to have a proper record to discharge its statutory duties. In Enbridge Gas’ submission,
this may include the opportunity for intervenors to file evidence which would be subject to
interrogatories. Following the evidentiary portion of the proceeding, parties would be
expected to make submissions on the allocation of costs. Enbridge Gas would suggest
that it would file its argument in chief, followed by responding submissions from
intervenors; followed by reply submissions from Enbridge Gas.

However, beyond this hearing, given the amounts involved, Enbridge Gas would expect
that its costs may be reviewed in detail for prudence at a time and in a manner similar to
other large capital expenditures. Enbridge Gas submits there is no need, nor practically
any ability, to specify a precise process for such a review at this time. However, the
assurance that such a process will exist should provide comfort to parties that will be
obligated to pay for the cost of the project.

b) If the answer is “no”, what steps can the OEB take to ensure that the costs of the
Proposed Pipeline are not unfairly shifted to ratepayers and that the OEB is able to meet
its statutory objectives which include protecting the interests of consumers with respect
to prices and the adequacy, reliability and quality of gas service (OEB Act, s. 2)?

There is no need to answer this question as a) has been answered in the affirmative.
Conclusion:

As such, Enbridge Gas submits the OEB does have jurisdiction to determine the cost
responsibility for the Proposed Project. The allocation of specific costs will be the subject

of further submissions in this proceeding.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17™ DAY OF DECEMBER
2020.

Scott Stoll, Aird & Berlis LLP
Counsel to Enbridge Gas
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Toronto Hydro-Electric SystemLimted v. Ontari o Energy
Boar d

[ ndexed as: Toronto Hydro-Electric SystemLtd. v. Ontario
(Ener gy Board) ]

99 O R (3d) 481

Court of Appeal for Ontario,
Fel dman, Lang and MacFarland JJ. A
April 20, 2010

Public utilities -- Ontario Energy Board -- Ontario Energy
Board concerned about | arge dividends paid by electricity
distributor to affiliate at tinme when capital was needed for
reinvestnment in aging infrastructure -- Board inposing, as
condition of rate decision, requirenent that distributor obtain
approval of majority of its independent directors before
declaring any future dividends payable to its affiliates --
Board not exceeding its jurisdiction by inposing that condition
-- Decision reviewabl e on standard of reasonabl eness
-- Deci sion reasonabl e.

THESL is an electricity distributor |licensed and regul ated by
the Ontario Energy Board. It is a wholly owned subsidiary of
THC. All of the shares of THC are owned by the City of Toronto.
When THESL applied to the Board for approval of its
distribution rates to be effective May 2006, the Board
expressed a concern about |arge dividends paid by THESL to its
affiliates at a time when capital was required for reinvestnent
in aging infrastructure. The Board inposed a duty on THESL to
obtain the approval of a majority of its independent directors
before declaring any future dividends payable to its
affiliates. The D visional Court allowed THESL's appeal,
hol ding that the Board had no jurisdiction to inpose the

EB-2020-0198
Attachment 1
Page 1 of 30

2010 ONCA 284 (CanLlIl)
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condition and that the inposition of such a condition
represented an unwarranted and unlawful restriction on the
authority of the board of directors to declare a dividend. The
Board appeal ed.

Hel d, the appeal should be all owed.

Courts should hesitate to anal yze the decisions of
specialized tribunals through the |l ens of jurisdiction unless
it is clear that the tribunal exceeded its statutory powers by
entering into an area of inquiry outside of what the

| egi slature intended. If the decision of a specialized tribunal
ainms to achieve a valid |l egislative purpose, and the enabling
statute includes a broad grant of open-ended power to achieve
t hat purpose, the matter should be considered within the
jurisdiction of the tribunal. The Ontari o Energy Board's power
in respect of setting rates is to be interpreted broadly. The
Ontario Energy Board Act, 1998, S. O 1998, c. 15, Sch. B
specifies that in carrying out its responsibilities, the Board
shal | be guided by the objectives in s. 1(1), which include
protecting the interests of customers with respect to prices
and the adequacy, reliability and quality of electricity
services. The Act also permts the Board in making an order, to
i npose such conditions as it co nsiders proper, and states that
t hose conditions may be general or particular in application.
It was apparent that as part of its rate-setting function, the
Board was entitled to consider the history of THESL's divi dend
paynments. That was part of the inquiry into whether and how to
control outgoing cash-flows fromTHESL in order to ensure
adequate capital. That line of inquiry went to the heart of the
Board achieving its statutory objectives. The inquiry and the
condition inposed were within the Board' s jurisdiction.

The Board's decision to inpose the inmpugned condition was

revi ewabl e on a standard of reasonabl eness. The Board's reasons
provided an intelligible explanation for the condition. The
reasons di sclosed a concern relating to prices and the
adequacy, reliability and quality of service and expl ai ned how
the chosen [ page482] renedy would help alleviate that concern.
The Board was concerned because THESL was paying THC very | arge
di vi dends even though i ncreased capital spending was going to

EB-2020-0198
Attachment 1
Page 2 of 30

2010 ONCA 284 (CanLlIl)
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be needed to maintain systemreliability. THESL was either ?g???iﬂé
going to ignore its aging infrastructure or have to borrow

funds to address it. Both courses of conduct would ultimately

have adverse effects on ratepayers. The Board al so expl ai ned

how it reached the conclusion that an appropriate response to

the concerns raised by the substantial dividend payouts was to

require that any dividend paid by THESL be approved by a

majority of its independent directors. The decision was

r easonabl e.
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Energy Board, [2006] O J. No. 2961, 214 O A C. 236, 149

A CWS. (3d) 889 (C A ); Pasiechnyk v. Saskatchewan

(Wor kers' Conpensation Board), [1997] 2 S.C. R 890, [1997]
S.C.J. No. 74, 149 D.L.R (4th) 577, 216 NNR 1, [1997] 8
WWR 517, J.E. 97-1695, 158 Sask. R 81, 50 Admin. L.R
(2d) 1, 30 CC.E. L. (2d) 149, 37 C.C L. T. (2d) 1, 73

A CWS. (3d) 560; Toronto Hydro-Electric System Ltd. v.
Ontario Energy Board, [2009] OJ. No. 1872, 252 O A C 188
(Dv. ¢&.); UES., Local 298 v. Bibeault, [1988] 2 S.C. R
1048, [1988] S.C.J. No. 101, 95 N R 161, J.E 89-141, 24
QA C 244, 35 Admin. L.R 153, 89 CLLC 14,045 at 12372, 13
A CWS. (3d) 23

Statutes referred to

Al berta Energy and Utilities Board Act, R S. A 2000, c. A-17
[rep. RS. A 2007, c. A-37.2, s. 83]

Busi ness Corporations Act, RS . O 1990, c. B.16, s. 127(3)(d)
Electricity Act, 1998, S.O 1998, c. 15, Sch. A ss. 29, 142
Ontario Energy Board Act, 1998, S.O 1998, c. 15, Sch. B, ss. 1
[as am], (1), [as am], 23(1), 36(3), 44(1), 78 [as am],
(2) [as am], (3) [as am], 128(1) [paged83]

Authorities referred to

Jones, David Phillip, and Anne S. de Villars, Principles of
Adm ni strative Law, 5th ed. (Toronto: Carswell, 2009)
Ontario Energy Board, Affiliate Rel ationships Code for
Electricity Distributors and Transmtters (Toronto: Ontario
Ener gy Board, 2003)

APPEAL fromthe order of the D visional Court (Ledernman,
Kiteley and Swinton JJ.) (2008), 93 OR (3d) 380, [2008] OJ.
No. 3904 (Div. C.) allowi ng an appeal from a decision of the
Ontari o Energy Board.

A enn Zacher and Patrick G Duffy, for appellant Ontario
Ener gy Board.
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James D. G Dougl as and Morgana Kel |l yt horne, for respondent
Toronto Hydro-Electric System Limted.
The judgnent of the court was delivered by
[ 1] MACFARLAND J.A.:-- This is an appeal wth [eave of this
court fromthe order of the Divisional Court (Kiteley, Sw nton
JJ.; Lederman J. dissenting) dated Septenber 9, 2008. The court
declared that the Ontario Energy Board exceeded its
jurisdiction and erred in law when it inposed, as a condition

inits rate decision for 2006, a duty on Toronto Hydro-El ectric
SystemLimted to obtain the approval of a majority of its

i ndependent directors before declaring any future dividends
payable to its affiliates (the "condition").

Overvi ew

[2] Toronto Hydro-Electric SystemLimted ("THESL") is an
electricity distributor licensed and regul ated by the Ontario
Energy Board ("OEB"). THESL is a wholly owned subsidiary of
Toronto Hydro Corporation ("THC'). Al of the shares of THC are
owned by the Gty of Toronto (the "Gty").

[3] I n 2004-2005, THC paid over $116 mllion to the Cty in
the formof dividends and interest paynents. THC funded a
significant part of these paynents through substantial annual
i ncreases in dividends from THESL and by chargi ng THESL an
above-market rate of interest on an inter-conpany |oan. At the
time THESL made the paynents, it had not conpleted a capital
plan for reinvestnment in its aging infrastructure.

[4] When THESL applied to the OEB for approval of its
distribution rates to be effective May 2006, the OEB expressed
concern about the level of dividend paynents and the above-
mar ket rate of interest being paid by THESL. Evi dence before
the OEB disclosed that the City anticipated a significant
shortfall in its [page484] 2006 operating budget; that the Gty
regarded THC as "a revenue source in the 2006 operating
budget"; and that the City demanded substantial increases in
di vidends from THC, which, in turn, demanded increased
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di vi dends from THESL.

[5] The CEB is the regulator of Ontario's electricity
industry and is statutorily mandated to "protect the interests
of consuners with respect to prices and the adequacy,
reliability and quality of electricity service". The OEB
manages this mandate primarily by setting just and reasonabl e
rat es.

[6] Inits decision, the CEB disallowed as a regul atory
expense any interest charges above market rates and required a
majority of THESL's independent directors to approve any future
di vi dend paynents. In reaching this decision, the CEB noted
that if a utility like THESL was to pay all of its retained
earnings to its shareholders, this could adversely affect its
credit rating, which, in turn, could harmratepayer interests
by causi ng higher costs and degradation in services. THESL
appeal ed this deci sion.

[7] In the D visional Court, THESL argued that the OEB had no
jurisdiction to inpose the condition it did, either by statute
or at common |law, and further, that the inposition of such a
condition represented an unwarranted and i ndeed unl awf ul
restriction on the authority of the board of directors to
decl are a divi dend.

[8 The majority in the Divisional Court accepted THESL's
position on both bases advanced, allowed the appeal and set
aside the part of the CEB decision that inposed the condition.

[9] The CEB argues that the majority of the Divisional Court
panel failed to appreciate and distinguish the principles that
govern regulated utilities |ike THESL, which operate as
nmonopol ies, fromthose that apply to private sector conpanies,
whi ch operate in a conpetitive market. The OEB submts that
this distinction is critical because whereas the directors and
of ficers of an unregul ated conpany have a fiduciary obligation
to act in the best interests of the conpany (which usually
equates to the interests of the sharehol ders), a regul ated
utility nust operate in a manner that bal ances the interests of
the utility's sharehol ders against the interests of its

EB-2020-0198
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ratepayers. If a utility fails to operate in this way, it is
i ncunbent on the CEB to intervene in order to strike this
bal ance and protect the interests of ratepayers.

[ 10] For the reasons that follow, | would allow the appeal
set aside the order of the Divisional Court and restore the
part of the rate decision that inposed the condition.

[ 11] The issue for this court is whether the CEB had the
ability, as part of its 2006 rate decision, to require THESL to
obtain the approval of a majority of its independent directors
before decl aring any divi dends. [page485]

Anal ysi s

[12] This court has held that the CEB is a highly specialized
expert tribunal with broad authority to regul ate the energy
sector in Ontario and to bal ance conpeting interests: see
Nat ural Resource Gas Ltd. v. Ontario Energy Board, [2006] O J.
No. 2961, 214 OA C 236 (C A ), at para. 18.

[13] The anal ysis nust begin with the | egislation that
establishes the OEB and gives the OEB its powers. The COEB's
objectives in respect of electricity are stated in s. 1 of the
Ontario Energy Board Act, 1998, S. O 1998, c. 15, Sch. B (the
"Act"):

Boards objectives, electricity

1(1) The Board, in carrying out its responsibilities under
this or any other Act in relation to electricity, shall be
gui ded by the follow ng objectives:

1. To protect the interests of consunmers with respect to
prices and the adequacy, reliability and quality of
el ectricity service.

2. To pronmote econom c efficiency and cost effectiveness
in the generation, transm ssion, distribution, sale
and demand managenent of electricity and to
facilitate the mai ntenance of a financially viable
electricity industry. [See Note 1 bel ow

[14] In short, the OCEB is to balance the interests of
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ratepayers in terns of prices and service while at the sane ?fam?e$£
. . . . . . . . age8o0

time ensuring a financially viable electricity industry that is

both economically efficient and cost effective.

[15] The Electricity Act, 1998, S. O 1998, c. 15, Sch. A
requires a distributor of electricity to sell electricity to
every person connected to the distributor's distribution system
(s. 29). However, the distributor can only charge for the
distribution of electricity in accordance with an order of the
CEB. Section 78 of the Act provides in part:

78(2) No distributor shall charge for the distribution of
electricity or for neeting its obligations under section 29
of the Electricity Act, 1998 except in accordance with an
order of the Board, which is not bound by the terns of any
contract.

(3) The Board may nake orders approving or fixing just and
reasonable rates for the transmtting or distributing of
electricity . . . and for the retailing of electricity in
order to nmeet a distributor's obligations under section 29 of
the Electricity Act, 1998. [page486]

[16] In relation to its ability to nake orders, the Act
provi des:

23(1) The Board in making an order may inpose such
conditions as it considers proper, and an order may be
general or particular in its application.

[17] In order to determ ne the appropriate standard of
review, the inquiry nust begin with a consideration of the
nature of the OEB' s deci sion.

Avoiding the "jurisdiction" trap

[18] In recent years, adm nistrative | aw has undergone a
significant transformation. Ever since Dickson J. chanpi oned
the notion of increased deference to specialized admnistrative
tribunals in Canadian Union of Public Enpl oyees, Local 963 v.
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New Brunswi ck Liquor Corp., [1979] 2 S.C R 227, [1979] S.C.J.
No. 45 ("CUPE"), courts have sought to avoid |abelling matters
as jurisdictional where such a |l abel mght lead to a nore
searching review of the admnistrative decision than is
appropriate in the circunstances. In Dunsnuir v. New Brunsw ck
[2008] 1 S.C. R 190, [2008] S.C J. No. 9, Bastarache and

LeBel JJ. underlined the inportance of CUPE in this regard, at
para. 35:

Prior to CUPE, judicial review followed the "prelimnary
guestion doctrine", which inquired into whether a tribunal
had erred in determining the scope of its jurisdiction. By
sinply branding an issue as "jurisdictional", courts could
repl ace a decision of the tribunal with one they preferred,
often at the expense of a legislative intention that the
matter lie in the hands of the admnistrative tribunal. CUPE
mar ked a significant turning point in the approach of courts
to judicial review, nost notably in D ckson J.'s warning that
courts "should not be alert to brand as jurisdictional, and
therefore subject to broader curial review, that which may be
doubtfully so" (p. 233). Dickson J.'s policy of judicial
respect for adm nistrative decision maki ng marked the

begi nning of the nodern era of Canadi an adm nistrative | aw.

[ 19] Support for the CUPE conceptualization of jurisdiction
is also found in the majority reasons of Abella J. in Counci
of Canadians with Disabilities v. VIA Rail Canada Inc., [2007]
1 SCR 650, [2007] S.C.J. No. 15, at paras. 88-89:

The Federal Court of Appeal al so concluded that the
standard for review ng the Agency's decision on the issue of
whet her an obstacle is undue, is patent unreasonabl eness. |
agree. | do not, however, share the majority's view that VIA
raised a prelimmnary, jurisdictional question falling outside
the Agency's expertise that was, therefore, subject to a
different standard of review Applying such an approach has
the capacity to unravel the essence of the decision and
underm ne the very characteristic of the Agency which
entitles it to the highest |evel of deference froma court
-- Its specialized expertise. It ignores Dickson J.'s caution
in [CUPE] that courts "should not be alert to brand as
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jurisdictional, and therefore subject to broader curial
review, that which may be doubtfully so".

| f every provision of a tribunal's enabling |egislation

were treated as if it had jurisdictional consequences that
permtted a court to substitute its own [page487] view of the
correct interpretation, a tribunal's role would be
effectively reduced to fact-finding. Judicial or appellate
reviewwll "be better infornmed by an appreciation of the
views of the tribunal operating daily in the relevant field".
Just as courts "should not be alert to brand as
jurisdictional, and therefore subject to broader curial
review, that which may be doubtfully so", so should they al so
refrain fromoverl ooking the expertise a tribunal may bring
to the exercise of interpreting its enabling |egislation and
defining the scope of its statutory authority.
(Enmphasi s added; citations omtted)

[ 20] CGenui ne questions regarding the boundaries of
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adm nistrative authority under statute do arise. Adm nistrative

bodi es nust be correct in answering these questions. It is
crucial to distinguish, however, between these "true" matters
of jurisdiction and the w der understanding of jurisdiction
that Dickson J. rebuked in CUPE. This point was highlighted by
Bastarache and LeBel JJ. in Dunsnmuir, at para. 59:

Adm ni strative bodies nust also be correct in their
determ nations of true questions of jurisdiction or vires. W
mention true questions of vires to distance ourselves from
t he extended definitions adopted before CUPE. It is inportant
here to take a robust view of jurisdiction. W neither w sh
nor intend to return to the jurisdiction/prelimnary question
doctrine that plagued the jurisprudence in this area for many
years. "Jurisdiction" is intended in the narrow sense of
whet her or not the tribunal had the authority to make the
inquiry. In other words, true jurisdiction questions arise
where the tribunal nust explicitly determ ne whether its
statutory grant of power gives it the authority to decide a
particular matter. The tribunal nust interpret the grant of
authority correctly or its action will be found to be ultra
vires or to constitute a wongful decline of jurisdiction. An
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exanple may be found in United Taxi Drivers' Fell owship of
Sout hern Alberta v. Calgary (CGty), [2004] 1 S.C. R 485,
2004 SCC 19. In that case, the issue was whether the Cty of
Cal gary was aut horized under the relevant municipal acts to
enact bylaws |[imting the nunber of taxi plate |licences. That
case involved the decision-making powers of a nmunicipality
and exenplifies a true question of jurisdiction or vires.
These questions wll be narrow. W reiterate the caution of
Di ckson J. in CUPE that review ng judges nmust not brand as
jurisdictional issues that are doubtfully so.
(Enphasi s added; citations omtted)

[21] David Phillip Jones and Anne S. de Villars offer a
hel pful analysis of the difference between the "narrow' and
"w de" meaning of jurisdiction in their text, Principles of
Adm ni strative Law, 5th ed. (Toronto: Carswell, 2009) at pp.
140-41:

In its broadest sense, "jurisdiction" nmeans the authority to
do every aspect of an intra vires action. In a narrower

sense, however, "jurisdiction" nmeans the power to conmence or
enbark on a particular type of activity. A defect in
jurisdiction "in the narrow sense" is thus distinguished from

other errors -- such as a breach of a duty to be fair,
considering irrelevant evidence, acting for an inproper
pur pose, or reaching an unreasonable result -- which take

pl ace after the delegate has lawfully started its activity,
but which cause it to | eave or exceed its jurisdiction.
[ page488]

It is inportant to remenber that virtually all grounds for
judicial review of adm nistrative action depend upon an
attack on sone aspect of the delegate's jurisdiction (in the
w der sense) to do the particular activity in question.
Consequently, it is equally inportant to renenber that any
behavi our whi ch causes the delegate to exceed its
jurisdiction is just as fatal as any error which neans that
it never had jurisdiction "in the narrow sense" even to
comence the exercise of its jurisdiction.
(ltalics in original; footnotes omtted)
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[ 22] Further guidance in terns of defining exactly what
constitutes "true" questions of jurisdiction can be gl eaned
fromthe reasons of Abella J. in VIA Rail. At para. 91, she
cited Pasi echnyk v. Saskatchewan (Wrkers' Conpensation Board),
[1997] 2 S.C.R 890, [1997] S.C.J. No. 74, at para. 18, for
the proposition that "[t]he test as to whether the provision in
guestion is one that limts jurisdiction is: was the question
whi ch the provision raises one that was intended by |egislators
to be left to the exclusive decision of the Board?" In the sane
paragraph, Abella J. also referred to U E S., Local 298 v.

Bi beault, [1988] 2 S.C.R 1048, [1988] S.C.J. No. 101, at p.
1087 S.C.R, where Beetz J. held that "the only question which
shoul d be asked [is], 'Did the legislator intend the question
to be within the jurisdiction conferred on the tribunal ?'"

[ 23] Thus, the focus is on discerning legislative intent with
respect to the scope of a tribunal's authority to undertake an
inquiry. This reading is consistent with Bastarache and LeBel
JJ.'s observation that "[d]eference will usually result where a
tribunal is interpreting its own statute or statutes closely
connected to its function, with which it will have particul ar
famliarity" (Dunsmuir, at para. 54), and Abella J.'s
conclusion that "[a] tribunal with the power to decide
questions of lawis a tribunal with the power to decide
guestions involving the statutory interpretation of its
enabling legislation" (VIA Rail, at para. 92). It also accords
with Jones and de Villars observation, at p. 146:

[ A] conscious and clearly-worded decision by the |egislature
to use a subjective or open-ended grant of power has the
effect of widening the delegate's jurisdiction and,
therefore, narrow ng the anbit of judicial review of the
legality of its actions.

[ 24] Courts should hesitate to anal yze the deci sions of
specialized tribunals through the |l ens of jurisdiction unless
it is clear that the tribunal exceeded its statutory powers by
entering into an area of inquiry outside of what the
| egi sl ature intended. If the decision of a specialized tribunal
ainms to achieve a valid statutory purpose, and the enabling
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statute includes a broad grant of open-ended power to achieve
t hat purpose, the matter [paged489] should be considered within

the jurisdiction of the tribunal. Its substance may still be
reviewed for other reasons -- on either a reasonabl eness or
correctness standard -- but it does not engage a true question

of jurisdiction and cannot be quashed on the basis that the
tribunal could not "make the inquiry" or "enbark on a
particul ar type of activity". In contrast, where a tribunal is
pursuing an illegitimte objective, or is engaging in actions
that clearly defy the limts of its statutory authority, then a
reviewi ng court may properly declare its dec isions to be ultra
vires. These principles are consistent wwth Abella J.'s
reasoning in VIA Rail, at para. 96

It seens to me counterproductive for courts to parse and

recharacterize aspects of a tribunal's core jurisdiction
in a way that underm nes the deference that

jurisdiction was conferred to protect. By attributing a
jurisdiction-limting | abel, such as "statutory
interpretation” or "human rights", to what is inreality a
function assigned and properly exercised under the enabling
| egislation, a tribunal's expertise is nade to defer to a
court's generalismrather than the other way around.

1. Broad powers of the OEB

[ 25] The case | aw suggests that the CEB's power in respect of
setting rates is to be interpreted broadly and extends wel |
beyond a strict construction of the task.

[ 26] For exanple, in Advocacy Centre for Tenants-Ontario v.
Ontario (Energy Board), [2008] O J. No. 1970, 293 D.L.R (4th)
684 (Div. C.), the mgjority of the court held that the OEB had
the jurisdiction to establish a rate affordability assistance
program for | owincone consunmers purchasing the distribution of
natural gas fromthe utility. Section 36(3) of the Act states
that "[i]n approving or fixing just and reasonable rates, the
Board may adopt any nethod or technique it considers
appropriate”. In paras. 53-56, the majority noted the breadth
of the OEB's rate-setting power when its actions were in
furtherance of the statutory objectives:
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[ T] he Board is authorized to enploy "any nmethod or technique

that it considers appropriate” to fix "just and reasonabl e
rates.” . . . the Board nust determ ne what are "just and
reasonable rates” within the context of the objectives set
forth ins. 2 of the Act. Objective #2 therein speaks to
protecting "the interests of consuners wth respect to
prices."

[ T]he Board in the consideration of its statutory objectives

m ght consider it appropriate to use a specific "nethod or
technique” in the inplenentation of its basic "cost of
service" calculation to arrive at a final fixing of rates
that are considered "just and reasonable rates.” This could
mean, for exanple, to further the objective of "energy
conservation", the use of incentive rates or differenti al
pricing dependent upon the quantity of energy consuned. As
[ page490] well, to further the objective of protecting
"the interests of consuners"” this could mean taking into
account incone levels in pricing to achieve the delivery of
af fordabl e energy to | ow i ncone consuners on the basis that
this neets the objective of protecting "the interests of
consuners with respect to prices.”

The Board is engaged in rate-setting within the context of
the interpretation of its statute in a fair, large and

| i beral manner.

[27] The jurisdiction of the OEB was al so reviewed in

Enbridge Gas Distribution Inc. v. Ontario Energy Board (2005),
74 OR (3d) 147, [2005] O J. No. 33 (C A ). In Enbridge, the

CEB issued a rule permtting the gas vendor to determ ne who

will bill its custonmers for the gas they buy froma vendor and

for its transportation to themby the distributor. The

appel l ants argued that this rule went beyond the jurisdiction

conferred on the OCEB by s. 44(1) of the Act, which provides
that the OEB may nake rul es "governing the conduct of a gas

di stributor as such conduct relates to [a gas vendor]". Goudge

J.A ultimately found that the CEB had the jurisdiction to
issue the rule. He endorsed a broad understanding of the Act,
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in paras. 27-28:

[ The appel l ants] say that the intention of this subsection is
tolimt the Board's jurisdiction to a rule governing only
the part of a gas distributor's conduct that relates to its
busi ness relationship with a gas vendor, such as when the gas
vendor acts as agent on behalf of its gas supply custoner to
arrange with the gas distributor for delivery of that gas
supply to that custoner.

In my view, there is nothing in either the | anguage of s.
44(1)(b) or its statutory context to suggest such a narrow
interpretation. . . . Moreover, such a narrow readi ng woul d
be inconsistent with the broad purpose of the Act, which is
to regulate all aspects of the gas distribution business, not
sinply those aspects that involve a direct business
relationship with gas vendors.

[28] A recent decision fromthe Divisional Court offers
further support for the proposition that the OEB enjoys a w de
anbit of power inits rate-setting function. In Toronto Hydro-
Electric SystemLtd. v. Ontario Energy Board, [2009] O J.

No. 1872, 252 O A C 188 (Dv. C.), leave to appeal to Ont.
C. A refused, the OCEB allocated THESL's net after-tax gains on
the sale of three properties to reduce THESL's revenue

requi renent, and thereby also reduce electricity distribution
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rates to ratepayers. The court unaninously held that the proper

approach to a review of the OEB decision did not involve a
"true" jurisdictional analysis as contenplated in Dunsnuir.

Rat her, a reasonabl eness standard applied because the deci sion
in the case -- whether and how the OEB nay all ocate the net
after-tax gains on the sale of properties to reduce THESL's
revenue requirenment -- was squarely within the rate-setting
authority of the CEB and went to [the] [page491] very core of
the OEB's mandate. The cou rt noted the expansive content of
the rate-setting power, at para. 17:

An OEB deci sion may wel |l engage or inpact principles of
corporate law, given that it regul ates incorporated
di stributors, but the nature of the issue nust be viewed in
[ight of the regulatory schenme. Wiile the decision in this
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case may have the effect of curtailing the appellant's |£$§??§$£
ability to otherwise distribute or invest the net after tax
gains fromthe sale of the properties, the substance of the
CEB s decision relates to whether and how to apply those
gains inits rate setting formula. Unlike the cases relied
upon, this issue directly relates to the CEB' s determ nation
of rates and goes to the heart of its regulatory authority
and expertise. There is no dispute that the CEB has rate-
setting powers under the OEBA which are broad enough to
enconpass the power to determ ne reduced revenue requirenments
as a result of the sale of non-surplus assets. Although there
is no privative clause, the OCEB is a highly specialized
expert tribunal with broad authority to regul ate the energy
sector in Ontario and to balance conpeting interests.
(Gtations omtted)

[ 29] The present appeal does not engage a "true" question of
jurisdiction. As confirmed above, the Act is to be interpreted
broadly. It is clear that the legislative intent of s. 78 of
the Act is that the CEB have the principal responsibility for
setting electricity rates. The Act specifies that in carrying
out its responsibilities, the CEB shall be guided by the
objectives in s. 1(1), which include protecting the interests
of custoners wth respect to prices and the adequacy,
reliability and quality of electricity service. The Act al so
permts the OEB in making an order, to inpose such conditions
as it considers proper, and states that these conditions may be
general or particular in application (s. 23(1)). Thus, the
legislation reflects a clear intent by legislators to use both
a subjective and open-ended grant of power to enable the CEB to
engage in the inpugned inquiry in the course of rate setting.

[30] Further, it is apparent that as part of its rate-setting
function, the OEB was entitled to consider the history of
THESL' s di vidend paynents. This was part of the inquiry into
whet her and how to control outgoing cash flows from THESL in
order to ensure adequate capital. This line of inquiry goes to
the heart of the OEB achieving its statutory objectives. In its
reasons, the OEB noted that at the hearing there was
consi der abl e di scussion of the dividend i ssue and that
i nformati on concerning the dividend payouts had been filed. An
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inquiry into dividend paynents was an inquiry that all parties
believed was within the OEB's jurisdiction. The "true" nature
of the respondent's challenge cannot be characterized as a
matter of jurisdiction. O course, it does not follow that the
met hods chosen are insulated fromreview (see Part 1V).
[ paged92]

I11. The ATCO deci sion

[31] THESL argues that the Suprene Court of Canada's recent
decision in ATCO Gas & Pipelines Ltd. v. Alberta (Energy &
Utilities Board), [2006] 1 S.C.R 140, [2006] S.C.J. No. 4
mlitates in favour of review ng OEB deci sions using a
correctness standard. ATCO involved an application by ATCO to
have the sale of a property approved by the Al berta Energy and
Uilities Board as required by the statute. The Board approved
the sale and inposed a condition requiring that a certain
portion of the sale proceeds be allocated to rate-paying
custoners. The Al berta Energy and Uilities Board Act, R S A
2000, c. A-17 set out that with respect to an order, the Board
may "inpose any additional conditions that the Board considers
necessary in the public interest”.

[32] Witing on behalf of three other justices, Bastarache J.
divided the inquiry into two questions. The first question was
whet her the Board had the power pursuant to its enabling
statutes to allocate the proceeds fromthe sale of the
utility's asset to its custonmers when approving the sale. The
second question was whether the Board was permtted to allocate
the proceeds of the sale in the way that it did. Bastarache J.
concluded that the first question was to be reviewed on a
correctness standard and the second question was to be reviewed
on a nore deferential standard.

[33] This case is distinguishable from ATCO The statutory
grant of power in ATCO to "inpose any additional conditions
that the Board considers necessary in the public interest" is
different than the statutory grant of power in this case.
Bastarache J. referred to this provision as vague, elastic and
open-ended. In the present case, the OCEB's inposition of a
condition it considers proper (s. 23(1)) has to be guided by
the | egislated objectives set out ins. 1(1). These objectives
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are not vague, elastic and open-ended. To the extent that there
is uncertainty wwth respect to the achi evenent of the s. 1(1)
objectives, that is a matter undeniably within the expertise of
the OEB. Further, unlike the ATCO provision, the objectives in
the Act require that the OEB protect the interests of both the
custonmer and the utility.

[34] There are four other factors that support distinguishing
ATCO fromthis case. First, the decision in ATCO reveal s that
Bastarache J. reasoned that ATCO was not a rate-setting case.
He noted that the provision granting the power to inpose
conditions could not be read in isolation. Rather, he explained
that the provision had to be considered wthin the context of
t he purpose and schene of the |egislation. Bastarache J. stated
that the [page493] main purpose of the Board is rate setting.
The al l ocation of the sale proceeds did not fit within the
l[imts of the powers of the Board, which "are grounded in its
mai n function of fixing just and reasonable rates ('rate
setting') and in protecting the integrity and dependability of
the supply systent (para. 7).

[ 35] Second, at para. 30, Bastarache J. determ ned that the
Board's protective role -- safeguarding the public interest in
the nature and quality of the service provided to the conmunity
by public utilities by ensuring that utility rates are al ways
just and reasonable -- did not cone into play. This factor
pointed to a | ess deferential standard of review. In the
present case, the CEB's "protective role" was central to the
di vi dend condi ti on.

[36] Third, Bastarache J. viewed the issue in ATCO as the
Board's power to transfer proprietary rights in the assets of
the utility to the custoners. In this case, the dividend
condition did not result in the transfer of proprietary rights.

[37] Fourth, in giving exanples of conditions that could
attach to the approval of a sale, Bastarache J. stated, at
para. 77, that the Board "could also require as a condition
that the utility reinvest part of the sale proceeds back into
the conpany in order to maintain a nodern operating systemthat
achieves the optimal growh of the systenmf. As will be
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expl ai ned, the CEB placed the condition on the paynent of
di vidends to ensure that dividends would not be paid when there
was insufficient capital for plant maintenance.
| V. Reviewi ng the exercise of OEB jurisdiction: The
reasonabl eness st andard

[ 38] Having determ ned that the OEB did not exceed its
statutory grant of power, the question remains whether it could
order that the declaration of a dividend requires the approval
of the magjority of THESL's independent directors. This question
is reviewabl e on a reasonabl eness standard.

[39] Recently, a reasonabl eness standard was used by this
court in Natural Resource Gas Ltd. v. Ontario Energy Board,
supra. The case arose fromthe application by a gas distributor
seeking an order increasing its rate over a 12-nonth period, in
order to allow for the recovery of unrecorded costs which were
the result of an accounting error. Witing for the panel,
Juriansz J. A reviewed sone of the recent appellate
jurisprudence and concl uded that reasonabl eness was the
appropriate standard of review as the question was one of m xed
fact and |law, and al so involved policy considerations [at
paras. 7-10, 18-19, 23-24]:

In two recent decisions, Gaywood |Investnents Ltd. v.
Toronto Hydro-Electric System [2006] O J. No. 2030 (C A)
[ page494] and Enbridge Gas Distribution Inc. v. Ontario
(Energy Board), [2006] O J. No. 1355 (C. A ), this court
has consi dered the standard of review of decisions of the
CEB.

In Enbridge, while the result did not turn on the standard
of review, Doherty J.A did note (at para. 17) that the OEB
had advanced a "forceful argunent that the standard of review
shoul d, at the highest, be one of reasonabl eness".

I n Gaywood, MacPherson J. A recogni zed the expertise of
the OEB in general (at para. 24):

First, the OEB is a specialized and expert tribunal dealing
with a conplicated and multi-faceted industry. Its
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decisions are, therefore, entitled to substanti al
def er ence.

In order to take this case outside the application of this
general conclusion, [the distributor] nust establish that the
nature of the question in dispute and the relative expertise
of the OEB regarding that question are different in this case
than in G aywood.

It is clear that the Act constitutes the OEB as a
speci ali zed expert tribunal with the broad authority to
regul ate the energy sector in Ontario. In carrying out its
mandate, the OEB is required to bal ance a nunber of sonetines
conpeting goals. On the one hand, it is required to protect
consuners with respect to prices and the reliability and
quality of gas service, but on the other hand, it is to
facilitate a financially viable gas industry. The |egislative
intent is evident: the CEB is to have the primary
responsibility for setting gas rates in the province.

The Act does not contain a privative clause. Section 33
provides a right of appeal to the Divisional Court from an
order of the CEB "only upon a question of |aw or
jurisdiction".

Wi |l e the question does involve the neaning of the phrase
"just and reasonable", it requires the application of that
phrase to the particular and unusual facts of this case. The
question is one of mxed fact and | aw and i nvol ves policy
considerations as well. The OEB possesses greater expertise
relative to the court in determ ning the question.

Consequently, | conclude that the OEB' s decision is
revi ewabl e on a standard of reasonabl eness.

[40] The facts of this case do not warrant departure fromthe
reasonabl eness analysis. In ny view, the nature of the OEB
decision -- structuring a condition that will protect the |ong-
termintegrity of THESL's energy infrastructure -- falls

Filed: 2020-12-17
EB-2020-0198
Attachment 1
Page 20 of 30

2010 ONCA 284 (CanLlIl)



Filed: 2020-12-17

squarely within the category of "m xed fact and law' with
"policy considerations".

[41] One of the reasons given by the majority bel ow for
applying a correctness standard was because the case dealt with
principles of corporate | aw. Wen dealing with a regul ated
corporation, the fact that corporate |aw principles are at play
[ page495] does not al one suggest a correctness standard of
review. Corporate law principles will often be engaged when
maki ng decisions in respect of regulated corporations. It is
the regulator's duty to use its expertise to apply corporate
law principles within the context of its objectives; this
inplies a reasonabl eness standard.

V. |Is the decision a reasonabl e one?

[42] At para. 47 of Dunsnuir, Bastarache and LeBel JJ.
described the two inquiries involved in assessing the
reasonabl eness of a deci sion:

Reasonabl eness is a deferential standard ani mated by the
principle that underlies the devel opnent of the two previous
standards of reasonabl eness: certain questions that cone
before adm nistrative tribunals do not |end thenselves to one
specific, particular result. Instead, they may give rise to a
nunber of possible, reasonabl e conclusions. Tribunals have a
mar gi n of appreciation within the range of acceptable and
rational solutions. A court conducting a review for
reasonabl eness inquires into the qualities that make a
deci sion reasonable, referring both to the process of
articulating the reasons and to outcones. In judicial review,
reasonabl eness is concerned nostly with the existence of
justification, transparency and intelligibility within the
deci si on-maki ng process. But it is also concerned with
whet her the decision falls within a range of possible,
accept abl e out cones which are defensible in respect of the
facts and | aw.

(Enmphasi s added)

[43] The first inquiry of the reasonabl eness analysis is into
the "existence of justification, transparency and
intelligibility within the decision-making process”. The second
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inquiry is "concerned with whether the decision falls within a
range of possible, acceptable outconmes which are defensible in
respect of facts and law'. Thus, the first inquiry deals with
the justification process as articulated in the reasons for the
deci sion and the second inquiry | ooks at the outcone. As noted
in Dunsnuir, the reasonabl eness analysis wll concern nostly
the first inquiry.

(a) Justification, transparency and intelligibility

[44] The inquiry into the justification, transparency and
intelligibility of the decision-making process is focused on
the reasons for the decision. In an oft-cited passage from Law
Soci ety of New Brunswi ck v. Ryan, [2003] 1 S.C R 247, [2003]
S.C.J. No. 17, lacobucci J., at para. 55, articulated the
rel ati onship between the reasons of a tribunal and the ultimate
reasonabl eness of its decision:

A decision will be unreasonable only if there is no |ine of
analysis within the given reasons that could reasonably | ead
the tribunal fromthe evidence before it to the concl usion at
which it arrived. If any of the reasons that are sufficient
to support the conclusion are tenable in the sense that they
can [ page496] stand up to a somewhat probing exam nation
then the decision will not be unreasonable and a review ng
court nmust not interfere. This means that a decision may
sati sfy the reasonabl eness standard if it is supported by a
tenabl e explanation even if this explanation is not one that
the review ng court finds conpelling.

(Enphasi s added; citations omtted)

[45] Further, as Abella J. explained in Via Rail, at para.
104

Where an expert and specialized tribunal has charted an
appropriate analytical course for itself, with reasons that
serve as a rational guide, review ng courts should not
lightly interfere with its interpretation and application of
its enabling | egislation.

[46] And as nore recently noted by Binnie J. in Canada
(G tizenship and Inmgration) v. Khosa, [2009] 1 S.C R 339,
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[2009] S.C.J. No. 12, at para. 59:

Reasonabl eness is a single standard that take its col our
fromthe context. . . . [Als long as the process and the
outcone fit confortably wthin the principles of
justification, transparency and intelligibility, it is not
open to a reviewing court to substitute its own view of a
pr ef er abl e out cone.

and, at para. 63:

Dunsmuir thus reinforces in the context of adjudicative
tribunals the inportance of reasons, which constitute the
primary form of accountability of the decision-maker to the
applicant, to the public and to a review ng court.

[47] The OEB's reasons provide an intelligible explanation
for the condition. The reasons both disclose a concern relating
to "prices and the adequacy, reliability and quality" of
service and explain how the chosen renmedy will help to
alleviate this concern.

[ 48] Before addressing these two elenents, it is inportant to
note one factor about the context of the decision. THESL is
what has been descri bed as a "regul ated nonopol y". As
Bastarache J. explained in ATCO at para. 3, "utility
regul ations exist to protect the public from nonopolistic
behavi our and the consequent inelasticity of demand while
ensuring the continued quality of an essential service". In
ot her words, the OEB' s regulatory power is designed to act as a
proxy in the public interest for conpetition: see Advocacy
Centre for Tenants-Ontario. Because there is no conpetition,
THESL coul d easily pass on the expense of business decisions to
rat epayers through increased utility prices, or through the
degradation of the quality of service, wthout the usual risk
of losing custonmers. As was explained in para. 39 of Advocacy
Centre for Tenants-Ontario, "[t]he Board' s mandate through
econom c regulation is directed primarily at avoiding the
potential problem of excessive prices resulting because of a
nmonopol y distributor of an essential service". [page497]

[49] While THESL is incorporated, as is required by s. 142 of
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the Electricity Act, under the provisions of the [Ontari o] I£$§2T$2;
Busi ness Corporations Act, R S. O 1990, c. B.16 ("OBCA"), it is

publicly regul ated rather than a private corporation. This

distinction is an inportant one. As Lederman J. noted in his

di ssenting reasons [(2008), 93 OR (3d) 380, [2008] O J. No.

3904 (Div. ¢&.)] in the court below at para. 78:

At the heart of a regulator's rate-making authority lies
the "regul atory conpact" which invol ves bal ancing the
interests of investors and consuners. In this regard, there
is an inportant distinction between private corporations and
publicly regul ated corporations. Wth respect to the latter,
in order to achieve the "regulatory conpact”, it is not
unusual to have constraints inposed on utilities that may
pl ace sonme restrictions on the board of directors. That is so
because the directors of utility compani es have an obligation
not only to the conpany, but to the public at |arge.

[ 50] The principles that govern a regulated utility that
operates as a nonopoly differ fromthose that apply to private
sector conpanies, which operate in a conpetitive narket. The
directors and officers of unregul ated conpani es have a
fiduciary obligation to act in the best interests of the
conpany (which is often interpreted to nmean in the best
interests of the shareholders) while a regulated utility nust
operate in a manner that bal ances the interests of the
utility's sharehol ders agai nst those of its ratepayers. If a
utility fails to operate in this way, it is incunbent on the
CEB to intervene in order to strike this bal ance and protect
the interests of the ratepayers.

[ 51] The decision reveals that the OEB was concerned about
the aging plant and the |ack of necessary capital. At the
hearing, it was argued that there appeared to be
underi nvestnent in the physical plant over the past several
years (para. 4.4.1). Evidence was presented that 30 to 40 per
cent of the plant in service had exceeded its expected life
(para. 4.5.3). The Board concl uded that increased capital
spending was required to address the issues of the aging plant
(para. 4.7.1) and to maintain systemreliability (para.

4.10. 8).
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[ 52] However, despite the need for capital, the evidence was
that there was a very dramatic increase in the dividend payouts
in 2004 and 2005. As the OEB noted, at para. 6.4.1, "[t]he
| evel of dividends appears to be greater than the net incone of
the utility over at least a two year period". At para. 6.4.4,

t he OEB expl ained why these events were of concern:

The question arises as to whether the Board should restrict

t he dividend payout by the utility. To the extent a utility
pays all of its retained earnings to the shareholder, it wll
becone nore dependent on borrowing and this may have an
adverse effect on its credit rating. [page498]

[53] In sum the OEB was concerned because THESL was payi ng
THC very |l arge dividends even though increased capital spending
was going to be needed to maintain systemreliability. THESL
was either going to ignore its aging infrastructure or have to
borrow funds to address it. Both courses of conduct woul d
ultimately, as the CEB expl ai ned, have adverse effects on
ratepayers. Lederman J. effectively sumrari zed these
circunst ances, at paras. 80 and 85:

The setting of rates will acconplish little in terns of
public protection if the revenue can be stripped out of the
conpany w t hout any controls.

The OEB had evidence before it that THESL was payi ng
i ncreased dividends and an above market rate of interest
while it was under investing by about $60 mllion inits
capital expenditures. The OEB noted that if a utility like
THESL was to pay all its retained earnings to its
sharehol der, this could adversely inpact its credit rating,
which in turn, could cause higher costs and degradation in
service to electricity consuners.

[ 54] The OEB al so expl ained how it reached the concl usion
that an appropriate response to the concerns raised by the
substantial dividend payouts was to require that any dividend
paid by THESL be approved by a ngjority of its independent
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directors.

[55] At the tinme of the hearing, the conposition of the board
of directors of THESL was identical to the THC. The reasons
reveal that the OEB was very concerned about the rel ationships
between THESL, THC and the Cty. For exanple, at para. 3.2.3,
the CEB questioned the percentage of THC s costs recovered from
THESL.:

It is readily apparent to the Board that allocating these
costs based on gross revenues produces an unwarranted bias
agai nst the ratepayers. The revenues of the utility are
inflated by the high cost of whol esal e power. That is an ever
i ncreasi ng anount. Because these costs are increasing, it
does not followthe utility's share of the overhead costs
shoul d be increasing. In short, there is no necessary

rel ati onshi p between the revenue share and the share of

over head cost.

[ 56] The reasons al so di scuss the above-market interest rate
THESL was paying the THC on a loan (s. 5.3), as well as the
purchase of the City's street |ighting business (para. 6.4.3).
According to the OEB, the above-market interest rate resulted
in THESL payi ng approxi mately an additional $16 mllion per
year, which was being borne by the ratepayers. Anplifying the
concern was the City's decision after the hearing, but before
t he decision was released, to extend the loan to 2013. This led
the CEB to note, at para. 5.3.8, it is "apparent that the
financi ng [ page499] decisions are being nmade unilaterally by
the Gty, which is the sole shareholder of the utility".

[57] Wth respect to dividends, as already noted, the CEB was
concerned about the very dramatic increase in the dividend
payouts in 2004 and 2005. At para. 5.3.18, the CEB stated:

Nor is it any defence to say this is not a decision of the
utility but is being made unilaterally by the Cty of
Toronto. That is exactly the problem In fact it could be
argued that this is part of a pattern. The City has
extracted extensive dividends fromthis utility in recent
years. It is likely one of the rare occurrences in Canadi an
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financial markets where the | evel of dividends exceeds the
net incone.
(Enmphasi s added)

[ 58] Moreover, the OEB was aware of a change in a sharehol der
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direction and the paynent of special dividends. These facts are

referred to in para. 6.4.2:

At one tine, there was a shareholder direction that limted
t he dividend payout to 40% of the utility's inconme, but that
was changed to 50% of consolidated i ncone. Nbreover, it
appears that were special dividends over and above that
anount .

[ 59] Thus, the OEB was of the opinion that one of the reasons
for the THESL's unusual dividend payouts was the THC s, and
ultimately the Cty's, control over THESL's deci sion maki ng.
The CEB expl ained, at paras. 6.4.5 and 6.4.6 of the deci sion:

A related question is the i ndependence of the directors. The
evidence in the hearing is that the directors of the utility
and the parent, Toronto Hydro Corporation are currently
identical. And none of the nenbers of managenent are to be on
the Board. This is an unusual situation.

There is a requirenent that at |east one third of the
directors of the distributor nmust be independent but that
rule will not apply to this utility until July 1, 2006. In
the course of these hearings the utility has confirnmed that
it will conply with the requirenent and at that tine, the

i ndependent directors will be appointed.

[ 60] Concern about affiliate transactions is not unique to

THESL. The decision notes that there is extensive jurisprudence

in gas cases with respect to transactions between a regul ated
utility and an affiliate (para. 5.3.17). The OEB has al so
established the Affiliate Relationships Code for Electricity
Distributors and Transmtters ("ARC') with a separate
conpliance procedure to guard against harmto ratepayers that
may arise as a result of dealings between a utility and its
affiliates. One of the provisions of the ARC required that one
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third of the board of directors of a distributor be i ndependent
fromany affiliate by July 1, 2006. It is evident that

i ndependence is viewed as a guard agai nst harnful decisions
that arise as a result of dealings between a utility and its
affiliates. [page500]

[61] Followng this line of reasoning, the Board concl uded,
at paras. 6.4.7 to 6.4.9, that the condition was needed to
bal ance the interests of both the custoner and the sharehol der:

G ven the unusual high | evel of dividend payout and the
concern expressed by a nunber of parties, the Board believes
that it is appropriate that any dividend paid by the utility
to the Gty of Toronto should be approved by a najority of

t he i ndependent directors.

Much of the controversy in this case has been dom nated by
di scussi on about non arns |length transacti on between the
utility and the City of Toronto, whether it relates to

di vi dend payouts, paynent of interest on |loans or the
purchase of goods and services. The introduction of

i ndependent directors will be a step in the right direction.
The requirenment that independent directors approve dividend
payouts to affiliates will give the public greater assurance
that the interests of ratepayers are not subservient to those
of the sharehol ders. The Board believes this is in keeping
with the policy intent of Section 2 of the ARC

This provision will be reviewed by the Board in the next rate
case. At a mnimumit wll signal the Board s serious concern
with the state of inter-affiliate relations.

(Enmphasi s added)

[ 62] For the reasons set out above, this was a reasonabl e
deci si on.
(b) Acceptabl e outcones

[63] To reiterate, the second inquiry in a reasonabl eness
analysis is that the decision fall "within a range of possible,
accept abl e out cones which are defensible in respect of the

facts and law'. It is in this part of the analysis where, in ny
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opinion, this court should address THESL's argunent that the
i nposed condition violated corporate |aw.

[ 64] THESL argued at the Divisional Court, and argues before
this court, that the OEB order was contrary to settled
principles of corporate law that the directors of a public
conpany cannot del egate their power to declare dividends.
Section 127(3)(d) of the OBCA confirms this prohibition by
expressly excluding any del egation of the board of directors
power to declare a dividend fromthe general rule permtting
del egation to a managing director or commttee of directors.

[65] The OEB submits that the authority to approve divi dends
was not taken away fromthe directors. Approval by the entire
board is still required before a dividend can be issued. The
i ndependent directors are sinply an additional check on the
authority of the full board. The OEB also relies on s. 128(1)
of the Act, which provides that "[i]n the event of a conflict
between this Act and any other general or special act, this Act
prevail s". [page501]

[66] The nmajority judgnent bel ow accepted THESL's ar gunent,
and found that the OEB had effectively del egated the power to
declare dividends to the magjority of the independent directors
contrary to the OBCA and | ong-standi ng corporate | aw
pri nci pl es.

[67] In dissenting reasons, Lederman J. accepted the
subm ssion of the OEB -- that the order |eaves the discretion
to declare a dividend in the hands of THESL's directors, albeit
wi th an additional check by THESL's i ndependent directors.

[68] In the context of a regulated corporation, | agree with
Lederman J. As he explained, at para. 81, "the CEB has crafted
a reasonable and less intrusive renedy that bal ances the
interests of THESL's sharehol der and its ratepayers and is
consistent wwth the 'regul atory conpact'".

Concl usi on

[ 69] For these reasons, | would allow the appeal, set aside
the order of the Divisional Court and in its place make an
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order in accordance with these reasons.

woul d not order costs.

Note 1:

Not es

On Septenber 9, 2009,

added to s. 1(1).

t hr ee addi ti onal
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COURT OF APPEAL FOR ONTARIO

CITATION: Union Gas Limited v. Ontario Energy Board, 2015 ONCA 453
DATE: 20150622
DOCKET: C58756

Hoy A.C.J.O., and Simmons and Tulloch JJ.A.

BETWEEN

Union Gas Limited

Appellant

and
Ontario Energy Board

Respondent
Patricia D.S. Jackson, Crawford Smith and Alex Smith, for the appellant
Michael Millar, for the respondent
Heard: December 16, 2014

On appeal from the order of the Divisional Court (Justices Colin D.A. McKinnon
and Susan G. Himel, Justice Herman J. Wilton-Siegel dissenting) dated
December 20, 2013, with reasons reported at 2013 ONSC 7048, 316 O.A.C. 218,
affirming the decision of the Ontario Energy Board, dated November 19, 2012.

Simmons J.A.:

A. INTRODUCTION

[1  Union Gas Limited appeals with leave from an order of the Divisional Court

dismissing Union’s appeal from a decision of the Ontario Energy Board. The

2015 ONCA 453 (CanLlI)



Filed: 2020-12-17
EB-2020-0198
Attachment 2

Page: 2 Page 2 of 33

main issue on appeal is whether the Board’'s decision contravened the principle

against retroactive ratemaking.

[2] In April 2012, Union applied to the Board for an order amending the rates it
would charge to its customers for natural gas as of October 2012. A primary
purpose of the application was to adjust rates as a result of allocating a portion of
Union’s 2011 utility earnings between Union and its ratepayers under the terms
of an Earnings Sharing Mechanism (“ESM’) contained in an Incentive Regulation

Mechanism Settlement Agreement (the “IRM Agreement’).

[3] In 2007, Union entered into the IRM Agreement with parties representing
its major stakeholders and constituents (the “interveners”) to provide for a five-
year period of incentive regulation. By order made in January 2008, the Board
approved the IRM Agreement. The IRM Agreement contained the ESM, under
which Union agreed to share utility earnings greater than two per cent above its

regulated rate of return with ratepayers.

[4] As part of the IRM Agreement, Union agreed to reduce its revenue
requirement by $4.3 million. In exchange for this reduction, four deferral accounts

previously established by the Board were eliminated.

[5] Deferral accounts allow a regulator to separately accumulate certain
amounts (costs or revenues) before deciding by order, at specified intervals, to

what extent, if at all, such costs or revenues will be charged to ratepayers as part
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of rates. Because it is contemplated from the outset that amounts in deferral
accounts will be disposed of in a manner that affects rates, deferral accounts do

not offend the principle against retroactive ratemaking.

[6] At least one of the four eliminated deferral accounts tracked upstream
transportation optimization revenues. Union generated upstream transportation
optimization revenues through transactions with third parties in which Union

disposed of upstream transportation services.

[71 In the past, the Board had directed that Union share the upstream
transportation optimization revenues in the eliminated deferral accounts with

ratepayers based on a 75/25 split in favour of ratepayers.

[8] As a result of the elimination of the four deferral accounts, under the IRM
Agreement, Union was able to keep net revenues that would previously have

been recorded in those accounts, subject to the ESM.

[9] Union’s April 2012 application for a rate order included a request to share
with ratepayers $22 million in 2011 revenues Union had earned using
TransCanada Pipelines Limited’s (“TCPL”) Firm Transportation Risk Alleviation

Mechanism (“FT-RAM”) program under the ESM.
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[10] Under the FT-RAM program, utilites earned credits for unused firm'
transportation services, which the utilities could then use to purchase cheaper
interruptible transportation services. Union was able to monetize the credits it
earned under the FT-RAM program through various assignment and exchange

transactions with third parties.

[11] Union classified its 2011 FT-RAM earnings as upstream transportation
optimization revenues — that is, as utility earnings that would previously have
been recorded in one of the eliminated deferral accounts. In a procedural order in
Union’s application, the Board directed that Union’s classification of its 2011 FT-

RAM revenues be dealt with as a preliminary issue in the proceeding.

[12] In its decision on the preliminary issue, the Board rejected Union’s
classification of its 2011 FT-RAM revenues as utility earnings and concluded
instead that the disputed $22 million should be classified as “gas supply cost
reductions”. As such, the revenues would ordinarily be passed through to

ratepayers, and Union would not be entitled to any portion of them.

[13] The Board found that Union had used the FT-RAM program to generate
profits on its upstream transportation portfolio on a planned basis — whereas
Union’s past upstream transportation optimization activites had occurred on an

unplanned basis. Because upstream transportation costs are passed through

' Firm transportation refers to the quality of upstream transportation. Firm transportation cannot be
interrupted by the transportation supplier, whereas interruptible transportation can be interrupted.
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entirely to ratepayers, the Board found that Union’s planned profit-making on its
upstream transportation portfolio was inconsistent with the IRM Agreement and
the regulatory principle imbedded in it that a utility “cannot profit from the

procurement of gas supply for its customers.”

[14] The Board concluded that it was entited to reclassify the FT-RAM
revenues because it was part of its mandate to ensure that revenues were being
properly characterized under the IRM Agreement and in a manner that resulted

in just and reasonable rates.

[15] While acknowledging that gas supply costs (and gas supply cost
reductions) are ordinarily passed through entirely to ratepayers, the Board
directed that 90 per cent of the $22 million should be credited to ratepayers and
that 10 per cent should be credited to Union as an incentive for generating the
revenues. In a subsequent rate order, the Board directed that the funds should

be recorded in a newly created deferral account.

[16] Union appealed the Board’s decision on the preliminary issue to the

Divisional Court.

[17] Before the Divisional Court, Union argued that the Board had already
approved the gas supply cost reductions to be credited to ratepayers for 2011
through final rate orders made in Quarterly Rate Adjustment Mechanism

(“QRAM”) proceedings, which disposed of deferral accounts relating to upstream
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gas and transportation costs. Accordingly, Union maintained that by reclassifying
Union’'s 2011 FT-RAM revenues as gas supply cost reductions, the Board

engaged in impermissible retroactive ratemaking.

[18] In a split decision, the Divisional Court found that the Board’s
reclassification of the 2011 FT-RAM revenues did not amount to impermissible
retroactive ratemaking. The majority concluded that the revenues at issue were
not dealt with in the 2011 QRAM proceedings. Moreover, because the revenues
were brought forward as part of the ESM proceeding, they were effectively
“encumbered”’, and therefore subject to further disposition by the Board. The
majority held that the Board’s statutory rate-making authority is broad and “[does
not] in any manner constrain the Board from making orders respecting matters
which arose in a previous year but had not been specifically dealt with as a

discrete item in the rate-setting process.”

[19] Union now appeals to this court with leave and argues that the Board
acted unreasonably in reclassifying Union’s 2011 FT-RAM revenues as gas

supply cost reductions for two reasons.

[20] First, it says the reclassification was an unauthorized departure from the
terms of the IRM Agreement, which the Board had approved as the mechanism
for setting rates during the IRM period. Second, it says the reclassification

amounted to impermissible retroactive ratemaking. This is because gas supply
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cost deferral accounts had already been disposed of through final orders in the
2011 QRAM proceedings and because there was no separate deferral account
for FT-RAM revenues in relation to which the Board could make a further
disposition. According to Union, the Board's decision is thus a classic
impermissible attempt to remedy past rates the Board later concluded were

excessive.

[21] For the reasons that follow, | would dismiss Union’s appeal.

B. BACKGROUND

(1) Union

[22] Union is an Ontario corporation that sells, distributes, transmits and stores
natural gas. It does not produce natural gas. From its head office in Chatham,

Union services approximately 1.4 million residential, commercial and industrial

customers across northern, southwestern and eastern Ontario.
(2) The Board and its Authority

[23] The Board is a statutory tribunal governed by the Ontario Energy Board
Act, 1998, S.O. 1998, c. 15, Sch. B. Among other powers, the Board has
authority to set rates for the sale, transmission, distribution and storage of gas in

the natural gas sector: s. 36(1).> The Board carries out its rate-setting function by

% The text of relevant provisions under the Act is included in Appendix “A”.
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issuing orders: s. 19(2). In making orders, the Board is not bound by the terms of

any contract: s. 36(1).

[24] Under s. 36(2) of the Act, the Board may “make orders approving or fixing
just and reasonable rates for the sale of gas by gas transmitters, gas distributors
and storage companies, and for the transmission, distribution and storage of gas”

(emphasis added).

[25] Just and reasonable rates permit a utility to recover its prudently incurred
costs and earn a fair return on invested capital: see, for example, Power
Workers’ Union, Canadian Union of Public Employees, Local 1000 v. Ontario
(Energy Board), 2013 ONCA 359, 116 O.R. (3d) 793, at paras. 13, 30-32, leave
to appeal to S.C.C. granted, [2013] S.C.C.A. No. 339, appeal heard and reserved
December 3, 2014; Northwestern Utilities Ltd. v. Edmonton (City), [1929] S.C.R.

186, pp. 192-3.

[26] Under s. 36(3) of the Act, “[iln approving or fixing just and reasonable
rates, the Board may adopt any method or technique that it considers

appropriate.”

[27] Deferral accounts are not defined in the Act. However, under ss. 36(4.1)
and (4.2), the Board must dispose of the balances in deferral accounts at
specified intervals. Deferral accounts relating to the commodity of natural gas are

to be reflected in rates within a maximum of three months, and deferral accounts
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relating to other items, including transportation costs, are to be reflected in rates

within a maximum of 12 months.
(3) The Board’s Practice in Setting Union’s Rates

[28] Historically, the Board set Union’s natural gas rates following an annual
cost of service hearing at which the Board established Union's revenue
requirement, consisting of a forecast of Union’s costs, including a return on
equity, over a future year or test period. As part of the rate-setting process,
typically the Board established various deferral accounts to allow it to defer

consideration of revenues and expenses that could not be forecast with certainty.

[29] Between 2008 and 2012, Union’s natural gas rates were set through a

Board-approved Incentive Regulation Mechanism —the IRM Agreement.

[30] During incentive regulation, a utility’s base rates are set initially through a
cost of service proceeding and then adjusted annually using a pre-approved
pricing mechanism intended to encourage productivity or efficiency
improvements. If a utility is able to increase revenues or reduce costs during
incentive regulation, it is permitted to retain its “over-earnings” in excess of its
regulated return on equity — but subject to the terms of any earnings sharing
mechanism under which the utility has agreed to share its earnings with its

ratepayers.

[31] 1 will return later to the terms of the IRM Agreement.
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(4) Upstream Transportation Optimization

[32] To ensure a consistent supply of gas to its customers, Union holds a
portfolio of upstream transportation contracts that provide gas transportation on a
firm basis from supply basins across North America to Union’s storage,

transmission and distribution system in Ontario.

[33] Because it is difficult to predict with accuracy how much firm transportation
capacity is required in any given year, as part of maintaining a conservative gas
supply plan that will ensure a consistent supply of natural gas, a utility may, from

time-to-time, have excess firm transportation capacity.

[34] Traditionally, the Board has passed through the cost of upstream
transportation entirely to ratepayers through the use of deferral accounts.
However, where a utility was able to generate revenue by disposing of unused
transportation capacity through transactions with third parties, the Board has
generally permitted the utility to retain some portion of the revenues generated
from these transactions to encourage the utility to dispose of the unused
capacity. The transactions themselves are generally referred to as “optimization

activities” or “transactional services”.

[35] Prior to the IRM Agreement, revenue earned from upstream transportation
optimization activities was recorded in various deferral accounts. In the past, the

Board had ordered that these accounts be cleared at least annually on the basis
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that ratepayers receive 75 per cent of the revenues through a rate reduction and

Union retain the remaining 25 per cent of revenues.
(5) The IRM Agreement

[36] As indicated above, for the period 2008 to 2012, Union entered into the
IRM Agreement with the interveners. In January 2008, the Board approved the

IRM Agreement as an acceptable incentive regulation program.

[37] The following aspects of the IRM Agreement are significant for the

purposes of this appeal:

e The IRM Agreement identified so-called “Y factors”, which are costs
incurred by Union that would be passed through entirely to customers
during the term of the IRM Agreement. Items treated as “Y factors” in the
IRM Agreement included upstream gas and transportation costs.

e The IRM Agreement eliminated four deferral accounts, which had been
previously maintained. In return for closing these accounts, Union
increased the optimization margin built into rates from $2.6 milion to $6.9
million. Put another way, Union agreed to fund a $4.3 milion annual
decrease in rates and assumed the risk of earning sufficient optimization

revenue to offset that decrease.
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e The IRM Agreement included the ESM, which initially provided that utility
earnings greater than two per cent above Union’s regulated rate of return
would be shared 50/50 with ratepayers.

e The IRM Agreement permitted the parties to re-open it if Union’s earnings

exceeded its regulated return on equity by more than three per cent.

[38] When Union’s earnings for 2008 did exceed three per cent, the parties to
the IRM Agreement entered into a further Settlement Agreement amending the
terms of the IRM Agreement (the “Amending Agreement’). Among other things,
the Amending Agreement provided that earnings over three per cent of Union’'s
regulated rate of return were to be shared 90/10 in favour of ratepayers. The

Board approved this amendment by order.
(6) QRAM Proceedings

[39] As indicated above, depending on the type of deferral account, the Act
requires that they be cleared at least quarterly or annually. Given the frequency
with which deferral accounts must be cleared, the Board developed QRAM
proceedings. They provide an abbreviated and mechanistic hearing process

used to clear some, but not all, deferral accounts.

[40] In 2011, Union brought five deferral accounts forward for disposition every

quarter through QRAM proceeding. Some of these accounts included gas
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transportation related costs. Union did not bring the disputed $22 million in FT-

RAM revenues forward for disposition in any of the 2011 QRAM proceedings.
(7)  Union’s April 2012 Application

[41] The application giving rise to this appeal was brought in April 2012. As
indicated above, Union filed an application at that time seeking an order
amending or varying the rates charged to customers as of October 2012. A key
purpose of the application was to dispose of 2011 utility earnings in accordance

with the ESM.

[42] In its application, Union included as utility earnings total optimization
revenues for 2011 of $31.7 milion, $22 million of which was attributable to FT-

RAM optimization.
(8) Union’s 2013 Cost of Service Proceeding

[43] On November 10, 2011, Union filed an application with the Board for an
order approving or fixing its rates effective January 1, 2013. The appropriate
treatment of FT-RAM revenues was an issue in that proceeding. The cost of
service decision is relevant because the Board incorporated the evidentiary
record from the 2013 cost of service proceeding as part of the record on the

preliminary issue.
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C. DECISIONS BELOW
(1) The Board’s decision on the Preliminary Issue

[44] Prior to dealing with Union’s application, the Board determined that it would
address Union’s treatment of upstream transportation optimization revenues in

2011 as a preliminary issue.

[45] The Board described the preliminary issue as follows: “Has Union treated
the upstream ftransportation optimization revenues appropriately in 2011 in the

context of Union’s existing IRM framework?”

[46] In its decision on the preliminary issue, the Board accepted the argument
of several interveners that TCPL's FT-RAM program allowed Union to create
revenue opportunities by planning to replace higher cost firm upstream
transportation services paid for by ratepayers with lower cost upstream

transportation arrangements:

The Board agrees with the submissions of parties that
the utilization of TCPL’s FT-RAM program by Union
allows Union to manage its upstream transportation
arrangements on a planned basis by leaving pipe empty
and flowing gas on a different and cheaper path. The
Board finds that the effect of this activity is that higher
upstream transportation costs that are paid for by
Union’s customers, have been substituted with lower
cost upstream transportation arrangements. [Emphasis
added.]
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As noted by the Divisional Court, the Board used even stronger language

in its companion decision on the related 2012 cost of service proceeding in

describing Union’s actions. For example, the Board said:

The Board finds that the record in this proceeding is
clear that firm assets are being made available for
transactional services on a planned basis, with releases
occurring prior to the commencement of the heating
season and with capacity being assigned for up to a full
year. ...

. the record in this proceeding suggests that Union’s
optimization activities have, in their own right, become a
driver of the gas supply plan and are no longer solely a
consequence of it.

The Board finds that Union’s ability to “manufacture”
optimization opportunities undermines the credibility of
Union’'s gas supply planning process, the planning
methodology, and the resulting gas supply plan.

As submitted by various parties to this proceeding and
Board staff, Union has had an incentive to contract
excessive upstream gas transportation services to the
detriment of the ratepayer. Union has not filed
convincing evidence that the amount and type of
upstream gas transportation contracts procured on
behalf of ratepayers reflects the objective application of
its gas supply planning principles. [Emphasis added.]

[48] In the light of its finding that Union had acted on a planned basis, the

Board concluded that treating FT-RAM revenues as utility earnings was

“inconsistent” with the IRM Agreement — and contrary to the regulatory principle

inherent in it — that the cost of upstream transportation is a pass-through item

from which Union is not entitled to profit:
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The Board finds that Union has used TCPL's FT-RAM
program to create a profit from the upstream
transportation portfolio and has treated this profit as
utility earnings, subject only to the provisions of the
earnings sharing mechanism.

The Board finds that this treatment is inconsistent with
the Settlement Agreement on the IRM Framework and
contrary to long standing regulatory principle inherent in
the IRM Framework that the cost of gas and upstream
transportation are to be treated as pass-through items,
and therefore that Union cannot profit from the
procurement of gas supply for its customers. [Emphasis
added.]

[49] Instead, the Board determined that the monies generated from FT-RAM

activities should be treated as gas supply costs savings:

As such, the Board finds that Union’s upstream
transportation FT-RAM optimization revenues are gas
cost reductions, and are properly considered Y factor
items in accordance with Union’s IRM Framework.

[50] However, although gas supply cost reductions would normally be passed
through completely to ratepayers, the Board noted that “absent an incentive,

[Union] may not have undertaken these [optimization] activities.”

[51] Accordingly, the Board directed that ratepayers would be entitled to 90 per
cent of the $22 milion net revenue amount related to Union’'s 2011 FT-RAM
activities in the form of an offset to gas supply costs and that Union would be

entitled to receive a 10 per cent incentive for having generated the net revenues.
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[52] In the course of its reasons, the Board rejected Union's arguments that
reclassifying the FT-RAM revenues would undo the IRM Agreement and amount

to retroactive ratemaking.

[53] The Board noted that it was reclassifying revenues based on evidence filed
in Union’s 2013 cost of service proceeding, which the Board incorporated by
reference. The Board stated that the reclassification of revenues “[was]

consistent with the IRM Framework”.

[54] Moreover, the Board found that it had “an ongoing responsibility to
determine whether activites undertaken during the IRM term [were] being
characterized in accordance with the IRM Framework and have been

characterized in a manner which results in just and reasonable rates.”

[55] Accordingly, “the annual disposition of deferral accounts, earnings sharing,
and other accounts that are part of Union’s IRM Framework is not merely a
mechanical exercise.” Instead, “it is a process that is informed by evidence
relating to the balances in those accounts and whether those balances reflect the

appropriate application of the IRM Framework and the regulatory principles

inherent in it.”

[56] The Board also rejected Union’s arguments that its FT-RAM activities were
no different than optimization activities or transactional services in which Union

had engaged in the past and that treating its FT-RAM activities as gas supply
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cost reductions would be inconsistent with the descriptions and historical use of

deferral accounts.

[57] The Board found that evidence in prior proceedings led to the conclusion
that upstream optimization opportunities were generally only available on an
unplanned basis. Further, Union had not pointed to any evidence filed prior to the
concurrent cost of service proceeding that fuly explained how the FT-RAM

revenues were being generated.

[58] In this regard, the Board noted that an “information asymmetry ... exists”
between Union and its ratepayers and that Union had an obligation to make “a
much higher level of disclosure than was produced in prior proceedings”
concerning “departures or potential departures ... from regulatory principle

inherent in the IRM Framework”.

[59] Despite its findings concerning the 2011 FT-RAM revenues, the Board
rejected submissions from some of the interveners that it should address FT-

RAM revenues earned prior to 2011.

[60] The Board directed Union to advise it of the gas supply related deferral
account(s) in which the reduction to ratepayers would be recorded and to file a

draft accounting order for the account(s).
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[61] The Board subsequently issued a decision and rate order on February 28,
2013, under which the revenues from the 2011 FT-RAM optimization activities

were to be recorded in a newly created deferral account.
(2) The Divisional Court’s Decision

[62] Union appealed the Board’s decision on the preliminary issue to the
Divisional Court. Before the Divisional Court, Union argued that all 2011 gas
supply related costs had been dealt with through final orders in 2011 QRAM
proceedings. Accordingly, by reclassifying the utility revenues as gas supply cost
reductions to be passed through to ratepayers, the Board varied what were final

rate orders and engaged in impermissible retroactive ratemaking.

[63] The majority dismissed the appeal, holding that the Board's findings were
clear that the disputed $22 million had not been dealt with as part of the 2011
QRAM proceedings and that Union had not met its disclosure obligations
concerning the FT-RAM revenue. Because the “true scope and nature of the FT-
RAM program” was only revealed during the 2012 rate hearing, that revenue
could only be properly classified following the 2012 hearing. It followed that the
$22 million was “encumbered” because “Union, in accordance with the statutory
framework and Board policy, was bringing forward its 2011 accounts for review

and approval.”
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[64] During the course of their reasons, the majority stated, “the provisions of
section 36 of the Act are liberal in construction and do not in any manner
constrain the Board from making orders respecting matters which arose in a
previous year but had not been specifically dealt with as a discrete item in the

ratesetting process”.

[65] In the dissenting judge’'s view, the elimination of the deferral accounts
when the IRM Agreement was entered into led to the conclusion “that the

intended Y factor under the [IRM Agreement] was gross transportation costs”.

[66] In other words, because the upstream transportation optimization deferral
accounts were eliminated, the Y factor described as upstream transportation
costs in the IRM Agreement referred to the costs associated with Union’s firm
transportation contracts “without regard for any netting or pass-through of profits

or losses on the sale of any such contracts.”

[67] Accordingly, under the terms of the IRM Agreement, the FT-RAM revenues
were to be treated as utility revenues subject to the ESM because there was “no

other account or provision that would mandate different treatment” for them.

[68] The dissenting judge also rejected the Board’s conclusion that a
meaningful distinction could be made under the terms of IRM Agreement
between FT-RAM revenues and other transactional services revenues. In his

view, the Board’'s conclusion that a distinction existed between planned and

2015 ONCA 453 (CanLlI)



Filed: 2020-12-17

EB-2020-0198

. Attachment 2
Page: 21 Page 21 of 33

unplanned upstream transportation optimization activites was not justified. He
concluded, “[T]he concept of ‘transactional services revenues’ does not, by itself,
provide a basis for the re-classification of FT-RAM related revenues as gas

supply costs.”

[69] Having concluded that the Y factor described in the IRM Agreement
referred to gross transportation costs — and therefore that FT-RAM revenues
were subject to the ESM - the dissenting judge turned to the question of the
Board’s authority to reclassify such revenues as gas supply cost reductions. He
rejected the Board’s submission on appeal that the amounts brought forward by
Union were “encumbered” and questioned how, in the absence of an applicable

deferral account, that condition could arise.

[70] The dissenting judge concluded that neither the IRM Agreement nor the
Act authorized the Board to reclassify Union’s FT-RAM revenues. Rather, the
Board’'s reclassification of Union’s 2011 FT-RAM related earnings for the
purposes of the ESM constituted retroactive ratemaking, and was, “by definition,

unreasonable”.
D. ANALYSIS
(1) Standard of Review

[71] Under s. 33(2) of the Act, an appeal lies to the Divisional Court from an

order of the Board “only upon a question of law or jurisdiction”.
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[72] The parties agree that decisions of the Board are reviewable on appeal to
the Divisional Court on a standard of reasonableness. | agree. (See, for example,

Power Workers’).
(2) Discussion

[73] Union submits that the Board’s decision to reclassify the FT-RAM revenues
as gas supply cost reductions is unreasonable because it is an unauthorized
departure from the terms of the IRM Agreement, which the Board had approved
as the mechanism for setting just and reasonable rates during the incentive
regulation period, and because it constitutes impermissible retroactive

ratemaking.

[74] Union points out that, under the terms of the IRM Agreement, it reduced its
revenue requirement in exchange for the elimination of the upstream
transportation optimization deferral accounts. Union contends that its FT-RAM
optimization activities were no different than other optimization activities in which
it had previously engaged and that it is undisputed that, absent the IRM
Agreement, such revenues would have fallen within the one of the eliminated
upstream transportation optimization deferral accounts. By reclassifying FT-RAM
revenues as gas supply cost reductions, the Board effectively unwound the IRM
Agreement. Moreover, the reclassification is inconsistent with the Board's past

treatment of such revenues.
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[75] In any event, all permissible 2011 rate adjustments based on gas supply
cost reductions had already been made through final orders in the QRAM
proceedings. In the absence of a deferral account that segregated specified
amounts for future disposition, reclassifying the FT-RAM revenues from utility
earnings to gas supply cost reductions was nothing more than an impermissible
attempt to adjust rates that had been previously set based on unanticipated
circumstances — namely, the unanticipated amount of revenue Union was able to
generate by using the FT-RAM program. By definition, the Board’s decision

constitutes impermissible retroactive ratemaking.
[76] | would not accept these submissions.

[77] As a starting point, contrary to Union’s position, the Board made an explicit
finding that monies generated by Union’s 2011 FT-RAM activities would not have
fallen into one of the deferral accounts eliminated under the IRM Agreement. In
the Board’s view, this was because Union was using the program to create
optimization opportunities on a planned basis, whereas the deferral accounts

recorded optimization activities carried out on an unplanned basis:

The Board notes that Union has classified the revenues
generated from its upstream transportation FT-RAM
optimization activities as transactional service revenues
because it believes that these activities are no different
than its traditional transactional service activities.
However, the Board finds that a review of the evidence
filed by Union in previous proceedings to answer the
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question: “what are transactional services” does not
lead to this conclusion.

The Board finds that Union’s evidence in the RP-2003-
0063 / EB-2003-0087 proceeding, when taken as whole,
does not support the conclusion that the planned
optimization of gas supply related assets would be
considered a transactional service. The evidence in the
above noted proceeding explicitly speaks to the fact that
with a balanced gas supply portfolio there will be few, if
any, firm assets available to support transactional
services on a future planned basis. In the Board’s view,
this statement speaks to the fact that the portion of
utility gas supply assets that is available to support
transactional service activities is only the portion of
those assets that is temporarily surplus to the gas
supply plan as a result of factors beyond Union's
control. Therefore, a clear distinction can be made
between Union’s transactional services (including
exchanges) and Union’s FT-RAM related activities.
[Emphasis added.]

[78] In my view, the Board’s findings that monies generated by Union’s 2011
FT-RAM activites were generated on a planned basis, and were thus
distinguishable from upstream transportation optimization revenues that would
have fallen within the eliminated deferral accounts, are findings of fact that were

not subject to review on appeal to the Divisional Court.

[79] In the result, rather than being a departure from the IRM Agreement that
had the effect of unwinding the IRM Agreement, the Board’s decision was
nothing more than a review of the nature of the revenues brought forward for

sharing under the ESM and a determination that some of such revenues did not
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qualify for that treatment. Accordingly, in my view, the Board’'s decision cannot be
seen as unreasonable on the basis that it was a departure from the IRM
Agreement. Nor was its conclusion that the FT-RAM revenues did not qualify for

sharing under the ESM unreasonable.

[80] Moreover, | am not convinced that the fact that the FT-RAM revenues were
not segregated in a special deferral account relating specifically to gas supply
cost reductions means that the Board engaged in impermissible retroactive
ratemaking by reclassifying them as gas supply cost reductions. Rather, |
conclude that the FT-RAM revenues brought forward by Union for disposition as
part of the ESM proceeding were effectively “encumbered” and subject to further

disposition by the Board.

[81] This issue requires a discussion of the principle against retroactive

ratemaking.

[82] It is well established that an economic regulatory tribunal, such as the
Board, operating under a positive approval scheme of ratemaking must exercise
its rate-making authority on a prospective basis. Generally speaking, absent
express statutory authorization, such a regulator may not exercise its rate-

making authority retroactively or retrospectively.
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[83] As noted by the Divisional Court majority, the classic explanation for the
general presumption against the retroactive operation of statutes is set out in

Young v. Adams, [1898] A.C. 469, at p. 476:

[I]t manifestly shocks one’s sense of justice that an act
legal at the time of doing it should be made unlawful by
some new enactment.

[84] In Bell Canada v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R. 1722, (“Bell Canada 1989"),
at p. 1749, Gonthier J. writing for the court, characterized retroactive ratemaking
as ratemaking the purpose of which “is to remedy the imposition of rates

approved in the past and found in the final analysis to be excessive.”

[85] At p. 1759 of the same case, Gonthier J. explained that “the power to
review its own previous final decision on the fairness and reasonableness of

rates would threaten the stability of the regulated entity’s financial situation.”

[86] From the ratepayers’ perspective, retroactive ratemaking may create
unfairness because it “redistributes the cost of utility service by asking today’s
customers to pay for the expenses incurred by yesterday’s customers”: Atco Gas
and Pipelines Ltd. v. Alberta (Utilities Commission), 2014 ABCA 28, 566 A.R.

323, at para. 51.

[87] Nonetheless, courts have recognized qualifications on the principle against

retroactive ratemaking.
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[88] In Bell Canada 1989, at pp. 1752-1761, the Supreme Court concluded that
the power to make interim orders necessarily implies the power to modify, by

final order, the rates created under an interim order.

[89] In Bell Canada v. Bell Alliant Regional Communications, 2009 SCC 40,
[2009] 2 S.C.R. 764, (“Bell Alliant”), the Supreme Court noted, at para. 54, that
deferral accounts are “accepted regulatory tools” that “‘enabl[e] a regulator to
defer consideration of a particular item of expense or revenue that is incapable of

being forecast with certainty for the test year’.

[90] Although Bell Alliant involved the disposition of funds in a deferral account,
at paras. 61 and 63, Abella J. also used the term “encumbered” to explain why
the disposition of funds in a deferral account for one-time credits to ratepayers
did not constitute impermissible retroactive ratemaking. A key feature of her
reasoning was that it was known from the beginning that funds accumulated in
the deferral accounts at issue were subject to further disposition by the regulator

in the form of credits to ratepayers. She said:

[61] In my view, because this case concerns
encumbered revenues in deferral accounts ... we are
not dealing with the variation of final rates. As Sharlow
J.A. pointed out, [the principle from] Bell Canada 1989
[that retroactive or retrospective ratesetting is
impermissible] is inapplicable because it was known
from the outset in the case before us that Bell Canada
would be obliged to use the balance of its deferral
account in accordance with the CRTC’s subsequent
direction.
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[63] In my view, the credits ordered out of the deferral
accounts in the case before us are neither retroactive
nor retrospective. They do not vary the original rate as
approved, which included the deferral accounts, nor do
they seek to remedy a deficiency in the rate order
through later measures, since these credits or
reductions were contemplated as a possible disposition
of the deferral account balances from the beginning.
These funds can properly be characterized as
encumbered revenues, because the rates always
remained subject to the deferral accounts mechanism
established in the Price Caps Decision. The use of
deferral accounts therefore precludes a finding of
retroactivity or retrospectivity. Furthermore, using
deferral accounts to account for the difference between
forecast and actual costs and revenues has traditionally
been held not to constitute retroactive rate-setting
[Citations omitted and emphasis added.]

[91] More recently in Atco Gas, the Alberta Court of Appeal explained that
“[s]lavish adherence to the use of interim rates and deferral accounts should not
prohibit adjustments” in a proper case: at para. 62. Moreover, “[s]imply because
a ratemaking decision has an impact on a past rate does not mean it is an
impermissible retroactive decision”: at para. 56. Rather, “[flhe critical factor for
determining whether the regulator is engaging in retroactive ratemaking is the

parties’ knowledge [that the rates were subject to change]’: at para. 56.

[92] In that case, the regulator directed Atco to remove certain surplus assets
from its rate base and revenue requirement, and backdated the effective date of

the removal to an earlier date. The earlier date was the day after the Alberta
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Court of Appeal issued a decision indicating that Atco did not require the
regulator’'s consent to remove the asset from its rate base. Removal of the assets
from the rate base and revenue requirement caused a decrease in rates, and
since the regulator backdated the effective date of the removal, rates were

decreased after the fact.

[93] On appeal to the Alberta Court of Appeal, Atco argued that the regulator
could only change the rates by using an interim order or deferral account. The
Alberta Court of Appeal rejected that argument. The court found, at para. 53, that
“the utility must also be taken to know that the rates will be subject to change as

a result of the non-inclusion of those assets in the rate base.”

[94] In this case, Union does not dispute that, under the terms of the IRM
Agreement, following its year-end, it was obliged to bring forward for the Board's
review and approval amounts it classified as utility earnings that were subject to
sharing under the ESM. Union also knew, from the outset of the IRM Agreement,
that the Board’s ESM determination would impact rates. The ESM determination
under the IRM Agreement was thus inherently retrospective — and Union always

knew that.

[95] Further, on the Board's findings, the manner in which Union generated its
2011 FT-RAM revenues and its classification of those revenues as utility

earnings was inconsistent with the IRM Agreement and violated the regulatory
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principle inherent in the IRM Agreement that the cost of upstream transportation
is a pass-through item and that a utility “cannot profit from the procurement of

gas supply for its customers.”

[96] Although Union argued that its 2011 FT-RAM activities were no different
than its previous upstream optimization activities, the Board made a specific
finding that “a clear distinction can be made between Union’s [unplanned]

transactional services ... and Union’s [planned] FT-RAM activities.”

[97] Significantly, prior to the 2012 hearings, the fact that the 2011 FT-RAM
revenues were generated on a planned basis — and thus in a fashion inconsistent
with regulatory principle and the IRM Agreement — was uniquely within Union’s

knowledge.

[98] In this regard, the Board found that Union had an obligation to “be mindful
of the information asymmetry that exists between it and [its] ratepayers” and “to
disclose departures or potential departures that it intends to make from

regulatory principle inherent in the IRM Framework.”

[99] In circumstances where Union knew that it was generating its 2011 FT-
RAM revenues on a planned basis, Union must be fixed with knowledge, as of
the date it generated those revenues, that the Board would be obliged to

characterize them as a Y factor, or pass-through item, under the IRM Agreement.
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[100] Although the Board had permitted profit-taking on optimization activities in
the past, on the Board's findings, the prior optimization activities involved
disposing of wunplanned surpluses of firm transportation. The 2011 FT-RAM
activities were qualitatively different because they involved disposing of planned
surpluses of firm transportation. Prior to the 2012 hearings, Union was the only
party in a position to know that — and must also be taken to have known that — its
actions were inconsistent with the regulatory principle inherent in the IRM

Agreement.

[101] In these circumstances, where the ESM determination was inherently
retrospective, and where Union failed to disclose in advance the true nature of its
intended 2011 FT-RAM activities, it was not unreasonable for the Board to treat
Union’s 2011 FT-RAM revenues as encumbered and therefore subject to further

disposition by the Board in the form of a credit to ratepayers.

[102] Union argues that the Board never made an express finding that Union
was acquiring excess firm transportation during 2011. While the Board may not
have said so expressly, on a fair reading of their decision on the preliminary
issue in combination with their decision on the 2012 cost of service proceeding,

in my view, that message is very clear.

[103] Having regard to all the circumstances, | am not persuaded that the

majority of the Divisional Court erred in characterizing the 2011 FT-RAM
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revenues that Union brought forward in its 2012 application as encumbered or
that the Board's decision to reclassify those revenues as gas supply cost

reductions was unreasonable.
E. DISPOSITION
[104] Based on the foregoing reasons, the appeal is dismissed.

[105] Neither party requested costs and none are awarded.

Released:
“AH" “Janet Simmons J.A.”
“JUN 22 2015” “l agree Alexandra Hoy A.C.J.O.”

“I agree M. Tulloch J.A.”
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Appendix “A’
Ontario Energy Board Act, 1998, S.0O. 1998, c. 15, Sch. B.

19. (2) The Board shall make any determination in a proceeding by order.

33. (1) An appeal lies to the Divisional Court from,
(a) an order of the Board ...

(2) An appeal may be made only upon a question of law or jurisdiction and must
be commenced not later than 30 days after the making of the order or rule or the
issuance of the code.

36. (1) No gas transmitter, gas distributor or storage company shall sell gas or
charge for the transmission, distribution or storage of gas except in accordance
with an order of the Board, which is not bound by the terms of any contract.

...(2) The Board may make orders approving or fixing just and reasonable rates
for the sale of gas by gas transmitters, gas distributors and storage companies,
and for the transmission, distribution and storage of gas.

(3) In approving or fixing just and reasonable rates, the Board may adopt any
method or technique that it considers appropriate.

(4.1) If a gas distributor has a deferral or variance account that relates to the
commodity of gas, the Board shall, at least once every three months, make an
order under this section that determines whether and how amounts recorded in
the account shall be reflected in rates.

(4.2) If a gas distributor has a deferral or variance account that does not relate to
the commodity of gas, the Board shall, at least once every 12 months, or such
shorter period as is prescribed by the regulations, make an order under this
section that determines whether and how amounts recorded in the account shall
be reflected in rates.
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