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Tuesday, May 18, 2021
--- On commencing at 9:36 a.m.


MS. DUFF:  Good morning, everyone.  My name is Allison Duff, and I'll be presiding over this proceeding.  With me on the Panel are my fellow Commissioners, Mr. Pankaj Sardana and Mr. Michael Janigan.  The Ontario Energy Board is sitting today on a matter of an application filed by Ontario Power Generation Inc.  The application was filed with the OEB on December the 31st, 2020 under section 78.1 of the Energy Board Act.  The application seeks approval for changes in payment amounts for the output of its nuclear generating facilities in each of the five years beginning January 1st, 2022 and ending on December 31st, 2026.  During this five-year period OPG also requested approval to maintain with no change the base payment amounts it charges for the output of its regulated hydro generating facilities at the payment amount in effect on December 31st, 2021.  And this application has been assigned file number EB-2020-0290.


Today is issues day.  An issues list establishes structure and scope for the proceeding.  Last week OEB staff advised the Panel that the parties had come to a partial agreement regarding the issues list and they also identified issues for which there is -- no agreement had been reached.  So the purpose of this issues day is to provide the Panel the opportunity to hear oral submissions from parties regarding the proposed issues and also provide some opportunity for the Panel to ask questions to clarify its understanding of the proposed issues prior to deciding on a final issues list.


And on that note, the Panel expects to issue a written decision on the issues list by Thursday morning at the latest prior to motions day, which is scheduled for Friday.  There is no hearing schedule for today, but it is our intention to have two 10-minute breaks every hour just to give everyone an opportunity to stretch.  There will be a one-hour lunch break, and then, depending on the duration of the discussion, we will also have breaks in the afternoon.  And the plan is to work sequentially through OEB staff's letter of May the 13th with the issues list as proposed.


First we will address the issues for which there is no settlement, and as OEB staff's letter did not name the parties in support or opposed to each issue, I'm hoping one party will take the lead as the moving party and provide the reasons why the issues should be included in the final issues list.  After the moving party speaks I'll ask if there's other parties who want to indicate their support of including the issue, could be a simple support that way, and then ask if there are parties opposed to including the issues on the issues list.  And finally, I'll return back to the moving party to provide them an opportunity to reply to any new issues raised, and just to clarify, this reply is not an opportunity to repeat or raise new reasons at that point.


Now, before I take appearances I'm going to ask Mr. Michael Millar, who is OEB staff counsel, to run through some logistics for today's meeting.


MR. MILLAR:  Thank you very much, Ms. Duff.  My name is Michael Millar.  I'm counsel for Board staff.  As everyone knows, this event is being transcribed.  Therefore, you need to speak clearly into your microphone and avoid speaking when someone else is already talking, because it will not be possible for the court reporter to hear either party.  If you need to address the Panel, please turn on your camera, and that will give an indication that you wish to speak with them.  If you think you haven't been noticed, you can interject.  I would, however, ask that anyone who interjects please start by saying your name and who you represent, because this will assist the court reporter in accurately transcribing today's proceeding.


The event is being live audio-streamed on the OEB website.  It is also being recorded in order to assist with the transcription services.  That recording will be deleted after 14 days.  Zoom allows you to join the event by landline or cell phone.  Therefore, please make sure you write down the Zoom phone numbers, which were in the invitation that you would have already received for the event today.


If you experience any difficulties, we will try and resolve them as quickly as we can.  If you're unable to resolve the issue quickly, we may be forced to move on to the next party on the schedule and reschedule the affected party to later in the day.  As such, all parties are expected to be ready at any point during the day to present their questions or their submissions.


And finally, in case you drop off this call or meeting and are unable to rejoin, please contact Lillian Ing at lilian.ing@oeb.ca (sic).  All of you will have received numerous e-mails from Ms. Ing, so you should have her e-mail handy.


And with that I will pass it back to the Panel.

Appearances:


MS. DUFF:  Thank you, Mr. Millar.  I'll take appearances.  I'm going to first start with OPG and then we'll go to OEB staff and then I'll call on the intervenors, and I'm going to call on the intervenors alphabetically based on the letters we received from parties indicating their interest in participating today.  So let's start with OPG.


MR. KEIZER:  Good morning, Madam Chair, Panel.  It's Charles Keizer, counsel to OPG.  Also with me is Ms. Evelyn Wong, Director, Regulatory Affairs, and Ms. Aimee Collier, assistant general counsel, OPG.


MS. DUFF:  Thank you, Mr. Keizer.  Mr. Millar.


MR. MILLAR:  Yes, good morning, Madam Chair.  Michael Millar, counsel for Board staff.  I'm joined today by my co-counsel, Mr. Ian Richler, and the case manager, Mr. Lawrie Gluck, is here.  And of course the indispensable Ms. Ing has also joined us.


MS. DUFF:  Thank you, Mr. Millar.  Okay.  I'm going to go through the intervenors now, so perhaps you can put your camera on as I call you.  AMPCO, Mr. Anderson?


MR. ANDERSON:  Good morning, Madam Chair, Commissioners Sardana and Janigan.  My name is Colin Anderson.  I'm the president of the Association of Major Power Consumers in Ontario, and I'm joined this morning by Shelley Grice.  Thank you.


MS. DUFF:  Thank you, Mr. Anderson.  CCC?


MS. GIRVAN:  Good morning, Madam Chair and Commissioners.  Julie Girvan on behalf of Consumers Council of Canada.


MS. DUFF:  Thank you, Ms. Girvan.  CME?  Mr. Pollock?  Is he on the line?


MS. GIRVAN:  I believe CME -- this is Julie Girvan again.  I believe CME said they were not going to attend today.


MS. DUFF:  Okay.  That's helpful information.  Thank you, Ms. Girvan.  Energy Probe?


DR. HIGGIN:  Good morning, Madam Chair, Commissioners.  Roger Higgin for Energy Probe.


MS. DUFF:  Yes.  Good morning, Mr. Higgin.  Environmental Defence.


MR. ELSON:  Good morning.  Kent Elson for Environmental Defence.


MS. DUFF:  Good morning, Mr. Elson.  OSEA.


MS. JACKIW:  Good morning, Madam Chair and Commissioners.  Raeya Jackiw on behalf of OSEA.


MS. DUFF:  Thank you, Ms. Jackiw.  The Ontario Association of Physical Plant Administrators.


MS. De JULIO:  Good morning.  This is Gia DeJulio, and I'm representing OAPPA.


MS. DUFF:  Okay.  Thank you, Ms. DeJulio.  Quinte Manufacturers Association.  Mr. McLeod, you're on mute.


MR. McLEOD:  Apologies for that.  Good morning, Panel.  My name is Mike McLeod, and I'm representing Quinte Manufacturers Association.


MS. DUFF:  Good morning, Mr. McLeod.  SEC.


MR. SHEPHERD:  Good morning, Madam Chair.  Jay Shepherd, counsel for School Energy Coalition.


MS. DUFF:  Good morning, Mr. Shepherd.  VECC.


MR. GARNER:  Good morning, Panel.  Mark Garner for the Vulnerable Energy Consumer Coalition.


MS. DUFF:  Good morning, Mr. Garner.  Are there any other parties that intended to participate today that I have somehow missed?  Just put your camera on and introduce yourself, please.  Okay.  Hearing none, are there any preliminary issues that we should address before we begin, Mr. Millar or Mr. Keizer?

Preliminary Matters:


MR. KEIZER:  Madam Chair, there was one preliminary issue to consider.  Yesterday I had a discussion with Mr. Millar in relation to the letter he issued on Friday of last week.  There was an issue which is not an issue in terms of the wording of the issue, which is the other revenue issue.  It's -- Board staff is fine with the wording.  The consideration is with respect to their scope, and there are certain elements that they want to consider under that issue and have it considered to be relevant for purposes of their inquiry within the context of this proceeding.


The discussion I had with Mr. Millar was that we felt it was more appropriate that that would be dealt with in the context of the motions day, since there are particular questions that directly relate to the scope that Board staff is attempting to clarify through this process, and we felt that it was more efficient to deal with all of that in one place, particularly in the context of the questions asked since the nature of the scope required does touch on the issue of relevance, and the questions themselves obviously touch on the issue of relevance.

It is my understanding, in discussion with Mr. Millar, that staff were not opposed to that.  We just thought it would be more efficient that rather than splitting it between two days, we could rather deal with it in one day at the motions proceeding on Friday.

MS. DUFF:  Mr. Millar?

MR. MILLAR:  Madam Chair, if it helps, I think Mr. Keizer has summarized it accurately.  I can see there's overlap between the motions day and the issues day, as long as it's understood OEB staff is not waiving any of its rights, in other words there won't be an argument Friday that this issue is out of scope and we should have argued it then.  In other words, it's agreed it will all be dealt with on Friday, and that's fine with Board staff.  We're easy either way.

MR. KEIZER:  We are obviously in agreement, then.

MS. DUFF:  Mr. Millar, the words are quite different in -- I take it we're talking about issue number 2 on the unsettled list?

MR. MILLAR:  Yes.

MS. DUFF:  You're comfortable that issue is subsumed within 11.2 of the revenues; you're comfortable with that?

MR. MILLAR:  That's what we were going to -- that's certainly Board staff's position.  Maybe I can make this more clear.

Issue 11.1 -- 11 is currently titled "Other Revenues", and it reads, "Are the forecasts of nuclear business non-energy revenues appropriate?"  Without getting too much into our argument, staff's position is -- and I want to be careful I don't talk about anything confidential, but staff's position is that other revenues includes proceeds from asset sales, if I can put it that way.

That's kind of the dispute we're having.  We think that's already incorporated in 11.1, so we're not seeking a containing in the wording.  But the matters -- particular interrogatories and undertaking we discussed on Friday, it's questions relating to that issue that OPG has refused to answer.

MS. DUFF:  You think there's agreement that it's included within 11.1.  It's the scope of 11.1 you will -- on motion day.

MR. MILLAR:  To be clear, OEB staff thinks it's in 11.1.  I think OPG does not, but we can argue that through the context of the motions day.  We're not seeking a change to the words.

MS. DUFF:  Mr. Keizer?

MR. KEIZER:  Sorry, Madam Chair, I didn't mean to interrupt.  Yes, it's going to be OPG's position that the questions that Board staff has asked are not relevant, that the questions relate directly to the scope that they believe is in the issue.  So to the extent the questions aren't relevant, the scope is not an appropriate scope within the context of the inquiry into other revenue because of the nature of what Board staff is asserting related to the sale of those assets.

So that is why I think in order to really appropriately understand the nature of the scope we're discussing, it would be more efficient to be able to discuss that within the context of the questions that have been asked.

MS. DUFF:  Is it prudent for the panel to issue a final list before motions day?  I guess we have to adjust that if we need to after motions day.  Is that an eventuality that you see as possible?

MR. KEIZER:  I think it's fair to say the wording as stated in 11.1, no one has problems with the nature of the wording of the issue.  In other words, is the other revenues appropriate.

The question that we're really going to be arguing in the context of those questions refused is, should be elements that Board staff is interested in actually be considered within the context of other revenue.

MS. DUFF:  I understand.  So that preliminary matter, therefore, we will not deal with number 2 on the OEB staff's letter of May 13th today.  When I get to that, I'll ask if there are any other parties who weren't involved in this conversation between Mr. Millar and Mr. Keizer to see if anybody else had a concern about moving that to motions day.

Actually, why don't I ask them now, if there is any party in the room that is opposed to what is being proposed here, please speak up.

The Panel is at a slight disadvantage because we are not aware of the back and forth between the parties involved with each of these issues, so that's why I ask the question.  Thank you.

Perhaps we can start today by displaying OEB staff's letter of May 13.  Good morning, Mr. Shepherd.  The fact that your camera is on, can I take it you'll take the lead on issue number 1?

MR. SHEPHERD:  That's correct, 1A.

MS. DUFF:  That's a good point.  I don't know why there's 1A and 1B; they seemed quite distinct.  Let's deal with 1A first.
PROPOSED ISSUE 1A

Submissions by Mr. Shepherd:


MR. SHEPHERD:  Madam Chair, I have three pieces of existing evidence or information that you can look at during the course of our submission.

First is a compendium, which I provided last night to all the parties, and was filed this morning on RESS.  That probably should have an exhibit number.

MR. MILLAR:  Yes, Madam Chair -- what do we call it for issues day?  Let's call it KI1.1, that's the SEC compendium.
EXHIBIT NO. KI1.1:  DOCUMENT ENTITLED "SEC COMPENDIUM ISSUES DAY OPG HEARING"


MR. SHEPHERD:  And now --


MR. MILLAR:  I want to confirm first that the Panel has it.  I think it will be on the screen in any event.  But we're good to go?  Thank you.

MR. SHEPHERD:  I will also refer to two interrogatories, which I got into last night after I did the compendium.  One is H1-01-AMPCO-178 and also the attachment to it.  And the second is H2-01-Staff-015, which is -- the attachment to it is the 2020 MDNA for OPG, but I will also be referring to page 60 of that MDNA.  So no quiz on the 180 pages.


The first issue is:  "Should the current hydroelectric payment amounts be adjusted prior to December 31, 2021?"  I want to frame this as what are OPG's arguments against considering this.  Obviously we have been back and forth in interrogatories and in technical conference about this, so it's not like it's news to us.

The first argument is that the government has already decided the hydroelectric payment amounts, so the Board has nothing left to do.  And the second argument is OPG didn't apply for hydroelectric payment amounts starting in 2022, and therefore it's not within the scope of the application.

I want to start with what has the government actually decided.  What the government has actually decided is on page 2 of our materials.  And what the government decided is that whatever the base payment amounts are at the end of this year, December 31, 2021, they're frozen for five years after that.  In fact, they didn't even say they're frozen.  What they said is, Board, when you make an order, you can't make an order for base payment amounts that's different from the December 31st, 2021 number for the next five years.  Effectively frozen.

They did not say -- they passed this in November.  They did not say the payment amounts are frozen as of now.  They did not say they're frozen as of December 31st, 2020.  They expressly determined that the Board would retain jurisdiction and responsibility for hydroelectric payment amounts until the end of 2021.  Even after that, by the way, you still set the payment amounts, but you're subject to a restriction that the component that is the base payment amounts is restricted.

So if you take a look at the regulation, it says if you make an order effective on or after January 1, 2022 for hydroelectric payment amounts, the base payment amount can't be different from the December 31st, 2021 payment amount.

That decision by the Board -- by the government to leave the Board's jurisdiction in place unchanged until December 31st, 2021, is important.

So what is the jurisdiction until then?  That comes to the second point that my friend Mr. Keizer will make, and that is we didn't ask for a change to our hydroelectric amounts, and it's not in our application.  What are you talking about?  And the answer to that is on page 3 of our materials,  which -- I'm almost embarrassed to quote the Act back to the Board, but it's important to look at the exact words.  If you take a look at 78.1(5) it says:

"The Board may fix such other payment amounts as it finds to be just and reasonable, B)..."

And here's the important one:

"...at any other time", that is, whether or not there is an application before you, "if the Board is not satisfied that the current payment amount is just and reasonable."

It goes on to say OPG still has the responsibility, the burden, of showing that the payment amounts are just and reasonable, et cetera, et cetera.

So what would cause the Board to determine that the payment amounts are not just and reasonable?  Well, actually, one possibility we know already, because the Board has for years said if your ROE is more than 300 basis points above or below the Board-approved amount, then we're going to take a look and see whether the rates are still just and reasonable.  That's a long-standing threshold.  It's not new.  And in fact, the Board requires OPG to report every year on their actual ROE.

Now, here's the important point.  5(b) gives the Board an ongoing responsibility, if it has any reason to believe that rates are not just and reasonable, to look at them.  The important thing here is that this is issues day.  This is not final argument.  Nobody is asking the Board to decide that it's going to change the hydroelectric payment amounts.  I'm not -- I don't even know what position we're going to take in the end, frankly.

What we're proposing today is that we be allowed to ask the question, should the hydroelectric payment amounts be changed, and that we be allowed to gather and test evidence so that the Board has a basis to determine either that it's not going to change them or that it is going to change them.

Now, what OPG wants today in excluding this from the issues list is they want a substantive decision by the Board today to move the December 31st, '21 freeze forward in time to now without any evidentiary basis whatsoever.  The applicant here wants you to say we decline our jurisdiction, we're going to change the regulation, so that instead of treating this as December 31st, 2021, we're going to treat it as now.

I want to just refer to one other -- I'm going to talk about why this is important in a second, but I just want to refer to one sort of analogous thing to give you a sense.  This is on page 4 of our materials.  This is an excerpt from the Statutory Power Procedure Act.  Now, I'm not suggesting for a minute that this applies in this case; this excerpt from the SPPA does not apply in this case, it applies to throwing out a proceeding entirely.  But it is analogous, because it gives the Board some guidance by analogy, if you like, as to what are the circumstances in which you make a determination on a substantive issue without any evidence.  Because it should be pretty rare, right?

Well, and so the SPPA says if something is frivolous and vexatious or in bad faith, then you can throw it out, or if it's outside of your jurisdiction.  And by the way, nobody suggests that hydroelectric payment amounts are frivolous and vexatious, especially not the people paying them.

The second is that the issues in question are -- lie within the jurisdiction of the tribunal.  Nobody has any question about that.  Clearly the hydroelectric payment amounts today, not January 1st next year, but today, are fully within your jurisdiction.  And third, that's there's some statutory requirement that hasn't been met.  Nobody is going to suggest anything like that.

The point here is, as the SPPA suggests, and as the Board really knows, you don't make substantive decisions without evidence.  It's not the Board's practice to do that.

So let me move to the reason why this is important, because, you know, you could easily think, well, this is just a fishing expedition or a theoretical exercise.  And so in order to give it context, I would like you to go to page 6 of our materials.  This is a table produced by OPG that shows its actual ROE for each of the years 2008 through 2019.  And it shows that in 2019 its actual ROE was 15.61 percent.  So that's -- that's pretty high.  It's actually worse than that.  I'll come back to that in a second.  But the important thing here is that ROE is not broken out between hydroelectric and nuclear, and so we wanted to find out what it was.  We looked at AMPCO 178, H1-01-AMPCO-178.  And I wonder if that can be brought up.

So -- if I can find it.  So the attachment to AMPCO 178 is a letter from OPG to the Board July 31st, 2020 saying, here's a bunch of information that we're required to provide the Board.  And one of the things is an explanation of its ROE.

So I'm not going to go through all the verbiage here, but I would like to go to page 7.  So on page 7 you'll see that the regulated hydroelectric regulatory return on equity is $307.9 million, and if you go to the next page you'll see that the rate base is 7437.99.  You can do the math.  The result of that is that their regulatory ROE in 2019 was 11.08 percent.  So this is Hydro One's evidence in 2019.

So -- by the way, nuclear was 25.07 percent, but a lot of things happened with nuclear in 2019, but anyway, it was 25.7 percent.  Just an aside.

The other thing I would ask you to look at on page 8 of these materials, of that particular IR, is you'll see the costs of deemed debt, 176.3 million, and you see the deemed debt, 4090.8.  What that means is that the cost of debt, average cost of debt, in 2019 was 4.31 percent.  That'll be important later.

So here's my point.  On the equity the -- in 2019 hydroelectric was already 192 basis points above Board-approved and 274 basis points above current market.  The base market 8.34 percent, the Board's rate, it's 274 basis points above that.

So we then wanted to explore, well, what is 2020?  I mean, you're going to know on July 31st, because the Board will -- the OPG will give you a letter just like this one like 178 that says here's our ROE for 2020.  Here's it all broken down.  Here is why it's so high, et cetera, et cetera.

But we wanted that information now, and so we asked on day two of the technical conference -- and this is at pages 7 to 9 of our compendium -- we asked, can you tell us more about how the ROE changed from 2019 to 2020?  We know it was high in 2019.  Is it even higher still in 2020?  And in doing that we looked at page 60 of the MDNA management discussion analysis from OPG's financial statements.  By the way, pages 7 to 9 will show you that OPG refused to talk about this.

But if you take a look at page 60, you'll see that --hang on.  I want to move you, Panel, sorry, so I can see.  There we go.

You'll see that from 2019 to 2020, for the hydroelectric segment, revenue went up; fuel expense went up, too, but not as much.  Operations and maintenance and administration expenses went down.  Depreciation went to -- so earnings before interest and taxes went up by 41 million.  Revenue up, OM&A down, depreciation down, EBIT therefore up by 34 million.  Then we thought what does that mean in terms of net income and ROE in 2020, can we figure it out.

We know that interest will decline from 2019 to 2020 and 2021.  In fact, if you look at page 8 of our materials, you'll see that Mr. Kogan admits that.  We're issuing debt at lower prices.  If you look at the bottom, if we're issuing debt at lower prices, our average cost of debt is going down.  That's a correct statement says Mr. Kogan.


And he's right.  In fact, they're estimating that going forward, they're going to have something closer to 3.6 percent.

Now, what does that mean?  And that's because -- and if you look through the MDNA, you'll see there's a bunch of information on new issues of debt at 2.4, at -- one of them is 1.17 percent.  So lots of low-interest debt coming on stream in 2020 and presumably also in 2021.

So if you look at the decline in debt, in debt cost, interest cost, of about 70 basis points, which is what it appears to be from 2019 to 2020, that adds another $28 million to income in 2020.

We've done a back-of-the-envelope calculation.  Understand; we want to get this information from OPG and they won't tell us, or they won't tell the Board how much they overearned in 2020.  They're not going to tell you, as far as I know, until July 31st.

But our back-of-the-envelope calculation is that their ROE in 2020 will be 416 million; that's 12.44 percent.  To understand that in context, that's 328 basis points above [audio dropout] 2016, and that's 410 basis points above the current market ROE, which is 8.34 percent.

So the question you -- the preliminary question you have to ask, I think, is:  Did the government with its regulation intend to bake into rates excess profits for the next five years for OPG of somewhere between a 100 and 700 million dollars over and above Board-approved levels?  Did the government intend the rates -- intentionally intend the rates not to be just and reasonable?

The answer appears to us to be, if that's what they did, A, they didn't tell anybody.  There is no evidence that they're saying, oh yeah, no, no, we have to bake into rates OPG's high profits, thanks very much.  And secondly, they didn't do it very well because they left you in charge until December 31st, knowing, by the way, that on July 31st, you're going to find out just how high the hydroelectric profits were.

So our view is you should leave this issue on the issues list so you can see evidence as to whether the hydroelectric payment amounts right now are just and reasonable, because there is at least some possibility that they are not.  There is at least some evidence on the record that they might not be, but you don't know enough to make a determination.

In the interim, our suggestion is we know that OPG has the information already to file their July 31st letter.  They have already filed their financial statements; the information comes directly out of the financial statements.

So our suggestion is the issue should be left on the issues list.  The Board should tell OPG right now -- or Thursday morning, I suppose -- we would like you to file your July 31st letter, the one you normally file talking about your results from the previous year.  We would like you to file that on May 31st so it will inform our proceeding.

I want to add one thing.  If there are substantial overearnings by OPG, hydroelectric -- regulated hydroelectric facilities, which is something that for ten years, they have been required to report to you about, if there are substantial overearnings, this is your last chance to fix that until 2027.  Because if you don't do it now, if you don't do it in 2021, you can't by regulation deal with it after the end of this year.

Therefore, our submission is that this is something that as part of your central mandate you should look at.  I'm not suggesting for a minute today that you should make a determination that you're going to change the hydroelectric payment amounts.  What I am suggesting is that you should not make a determination that they're [audio dropout] frozen now.

Those are our submissions.  I'm available for questions.

MS. DUFF:  I think the Panel will wait until the end if we have any questions, Mr. Shepherd.  Okay.  As you have completed your comments and provided your reasons to the Panel, are there any other parties online that would like to indicate their support for inclusion on this issue?

And just to -- my expectation is people will state, simply state their support.  If there are additional reasons they need to provide that they think the Board should consider, fair enough.  But at this stage, if you are in support of this, perhaps you could put your camera on and indicate so to the panel.  Ms. Girvan?


MS. GIRVAN:  CCC supports the submissions made by SEC, thank you.

MS. DUFF:  Thank you.  Mr. Garner?

MR. GARNER:  VECC supports the submission made by School Energy Coalition.

MS. DUFF:  Ms. Jackiw?

MS. JACKIW:  OSEA also supports SEC's submissions.

MS. DUFF:  Mr. McLeod?

MR. McLEOD:  Quinte Manufacturers will support SEC submissions.

MS. DUFF:  Mr. Higgin?

DR. HIGGIN:  Yes, Energy Probe supports SEC submissions, thank you.

MS. DUFF:  Miss DeJulio?

MS. De JULIO:  Yes, OAPPA also supports SEC's submission.

MS. GRICE:  It's Shelley Grice from AMPCO.  I'm sorry, my video is not working at the moment, but AMPCO supports SEC's submissions.

MS. DUFF:  I saw your camera for a brief moment, and then it faded.  Thank you, Ms. Grice.  Mr. Elson?

MR. ELSON:  Environmental Defence supports the inclusion of this issue.  Thank you.

MS. DUFF:  I see no other cameras on.  Perhaps we can now it turn to parties opposed to the inclusion of this issue on the issues list.

MR. MILLAR:  Madam Chair, I'm not sure I would say opposed or support.  Staff does have some submissions, some brief submissions on this that I think would be helpful if we went before OPG, and then of course Mr. Shepherd would have his opportunity to respond.

Again, we are not in support of the motion or the issue, and not necessarily opposed.  But we do have some things to say that I would like to go before OPG.

MS. DUFF:  I think that makes sense.  In your role as legal counsel to the OEB, please proceed.

MR. MILLAR:  I guess if there are other people who are opposed, they can go after me as well.

MR. KEIZER:  Madam Chair, just to clarify Mr. Millar's submissions he is going to make, if he is not taking a position with respect to it, and if it is to clarify the record or to clarify other elements, I'm not sure whether that's better placed after OPG makes its submissions.

I'm not sure that -- I'm not sure what the nature of Mr. Millar's submissions are, but I just was curious as to whether or not it was simply to clarify the record or if it's to take a position.

MR. MILLAR:  I'm never quite sure what take a position always means.  I think we have submissions on the issue.  I thought it would be helpful to OPG if I went before OPG, just in case there was something that you found that you didn't like, you'd have a chance to respond to.  So it was just a -- essentially just a courtesy to OPG.  Frankly, if you would rather go first, that's fine with me, just in case you didn't like what I said.


MR. KEIZER:  That's fine.  That's fine.  I acknowledge that, and Mr. Millar should proceed.

MS. DUFF:  Please proceed, Mr. Millar.
Submissions by Mr. Millar:

MR. MILLAR:  Okay.  Thank you very much, Madam Chair.

So just a couple of points I wanted to raise with respect to this that I thought might be helpful for the Board's consideration.  The first is, as you'll know, we're currently in a five-year rate framework.  We are in the last year of a five-year rate term that was set in 0152, and for hydroelectric the rates were set on an IRM basis, as you're aware.  So the Board has turned its mind to 2021 already back in the 0152 proceeding.

And in fact, as you'll also be aware, the Board actually updates -- there's a new rate order every year for OPG for hydroelectric, because the updates have to be done in the inflation factor, et cetera.   So OPG's hydro rates were originally -- the formula was set back in 2016-2017, but there's still an update every year.  And indeed, that update happened for 2021, and that order went out, I believe, in December of 2020, so fairly recently.

So the Board, again largely in implementing the 0152 decision, but the Board did turn its mind to OPG's hydro rates as recently as this December, and it did set rates for 2021.  So the Board already has approved rates for 2021.

Again, Mr. Shepherd has taken you to the statute and to the regulation, and they say what they say.  So I don't have more -- I'm sorry, Ms. Duff, did you have a question?

MS. DUFF:  Yes, just on that note, those decisions, are they issued by a panel or a delegated authority?

MR. MILLAR:  So of course the original decision was a panel, and you're right, the annual decisions are delegated authority.

MS. DUFF:  I didn't know that.  Thank you.

MR. MILLAR:  Okay.  So there you go.  But that's a good question.  They are delegated authority, not a panel, so that's a fair point.

In any event, let me just move on to my second point, and it's really a practical issue.  And I'm sure Mr. Shepherd will have thoughts on this in his reply, but I think in fairness I should put them on the record now, and the question is this.  Let's assume you put this issue on the list.  I guess where is it going to take us is a practical question, in the sense that the rates that are in place the last day of this year will be the rates that are frozen, for lack of a better term.  There is currently no evidence on the record with respect to Hydro One's cost of service, essentially, other than some back-of-the-envelope calculations that Mr. Shepherd has done, but there is no substantive evidence on what the costs are with respect to the hydro facilities for 2021.  There is no application in that regard and nothing on the record.  So a practical question would be, is it realistic to think that the Board could review this and have a new decision on hydroelectric rates by the end of 2021?

So I raise that only as a practical consideration, and I leave it to OPG or Mr. Shepherd to have any responses they may have to that.

And those are my submissions, thank you, Madam Chair.

MS. DUFF:  Thank you, Mr. Millar.  Before OPG -- I take it they are opposed to the inclusion of this issue -- was there any other party that wanted to put its camera on and identify other comments?  Hearing none, Mr. Keizer.
Submissions by Mr. Keizer:

MR. KEIZER:  Thank you, Madam Chair.

Mr. Shepherd began his submissions on his prediction as to what I was going to make my submissions on, and I hadn't had the luxury of discussing them with Mr. Shepherd, so hopefully I'll have a few surprises in here for him.

So OPG's position is that the issue should not be added to the issues list and, quite honestly, that the elements that Mr. Shepherd had described or the consideration of 2021 rates in its entirety shouldn't be considered under any issue and are not forming part of this proceeding.  And in our view, it's not an applicable issue because effectively what this is is a collateral attack on -- and as Mr. Millar made mention of -- the final rate order that was issued in respect of 2021 rates in December of 2020.  And also a collateral challenge to the framework for incentive rates that were established within the last payment amounts proceeding, EB-2016-0152, for the 2017 and 2021 period.

And I think the only reason this is arising today is because we are on the eve of a five-year hydroelectric rate freeze, and this is an opportunity to influence the five-year freeze.  And in my submission, my friends are attempting to do something indirectly which they can't otherwise do directly.

Now, Mr. Millar gave reference to some of the procedural aspects, and maybe I can address some of that as well.  The OPG filed for its hydroelectric rates in July of 2020 -- actually, sorry, submitted its application in September of 2020 for hydroelectric rates, so the Board did issue an order in EB-2020-0110, a decision on December 3rd of 2020, and in that decision the OEB stated that:

"The OEB approves OPG's proposed adjustment to its hydroelectric payment amount.  The OEB finds the methodology utilized by OPG in its application is in accordance with the OEB's decision and order in its application for payment amounts for the period from January 1, 2017 to December 31, 2021."

So there was a final rate order issued for -- effective January 1, 2021.

So where are we today?  The Board today -- where we are today is that parties have raised -- SEC leading the issue, but other parties in support of the issue -- have indicated, well, somehow whatever was assessed in 2021 wasn't properly assessed.  There are other facts that should have been considered that weren't considered, that there was a mistake with respect to issuing that order for rates that was issued in 2021, and you should amend and vary that order.

And so my submission is that really the current process that my friends are attempting to engage on is really an effort to carry out a review and variance of that December 2020 order for 2021 rates, and an attempt to carry out that review and variance well out of time and without any basis for which to do so.

The other element of this which I think is the reason why you should not include the issue on the issues list is not only the fact that there is a rate in place, and in terms of Mr. Shepherd's statutory interpretation, it's not my position that the government foreclosed the rate.  It forecloses the rate that is in place over the five years, but the Board's discretion did remain.  And the Board has exercised the discretion, and it did exercise it through that rate order.  Regardless of whether it's done by way of panel or delegated authority, effectively, it's an order of the Board.  And like any other interim rate order -- sorry, any other rate order issue in respect of an incentive rate process, it was considered to be just and reasonable.

The other element I think that's really critical here is -- and it's true; ultimately, this issue does not belong in this proceeding because this proceeding is duly constituted as a proceeding with respect of nuclear payment amounts for the period 2022 through 2026.  That's the basis of the public notice.  That's the basis upon which we're here.  That's the basis upon which the application was made.  There is no element within that public notice that it's been issued with respect to 2021.  There is no question with respect to the rates for 2021.

So in its own construction and duly initiation of the process itself, the consideration of 2021 rates and the attempt to review and variance of that final order is not something which is within the parameters of this proceeding and not part of public notice, not part of how it's been duly constituted, and doesn't form part of OPG's application, which relates to nuclear and to various deferral and variance accounts.

Now, procedurally Mr. Shepherd took you to section 78.1, and he is correct that under section 78.1 you the Board have the ability on your own motion when you perceive that rates are not just and reasonable, to entertain whether or not those rates continue to be just and reasonable.  And in actual fact, that's what you did.  Because there's another critical component of this, procedurally, which has not been addressed today, and that's the Board's notice of proceeding and accounting order in EB-2020-0248.

Why is that significant?  Because Mr. Shepherd took you through various numbers relating to 2019 and the information about the ROE in 2019.  And as was contemplated in the original payment amounts order for 2017 to 2021, there was an ability for there to be an off-ramp.  And the OEB determined in that proceeding that if OPG's earnings for its regulated business was more than 300 basis points above the OEB approved return on equity that a regulatory review would be initiated.

So in July of 2021, OPG filed its -- as it's expected to do, it filed its financial information with respect to 2019.  And it filed its annual financial operating reports that included the actual regulatory return, after tax on rate base, both dollars and percentages for the regulated business, and a comparison of the regulatory return included in the payment amounts.  Fine.

And what did the Board do?  In response to that, the Board, on its own motion, commenced a regulatory review of any actual regulatory earnings that OPG may achieve in 2021 that was more than 300 basis points above the OEB-approved rate.  Effectively, the Board did what it was entitled to do under section 78.1.

As part of that, what the Board also did was it established an accounting order.  And the accounting order effectively said that it's establishing a variance account to record earnings achieved in 2021 that are more than 300 basis points over the OEB-approved ROE, which is called the 2021 overearnings variance account.  So a variance account was established and it was effective January 1, '21.

So there is one key finding within that notice that was done in EB-2020-0248, and the Board said in that that at page 5 of that document:

"With the establishment of the variance account, the OEB concludes that the 2021 payment amount updates approved in OPG's 2017 to 2021 payment amount proceeding can proceed as planned."


It also said at the same page:
"In addition, OEB's application seeking approval of its 2021 hydroelectric payment amount based on its approved price cap methodology should be processed."


So in totality, that's all pretty significant with respect to whether or not 2021 has been adequately considered by the Board, and whether or not it should be considered within the context of this payment amount.  OPG filed for rates for 2021 in September.  The regulation with respect to the freeze for hydroelectric was made, I believe, on November 3rd -- or November 6, rather, November 6 of 2020.

On November 9, fully aware of the implications of the rate freeze, fully aware of the fact the regulation was in place, the Board issued its notice of proceeding and its accounting order to contemplate 2021, and it did so on November 9.

It said proceed to issue -- or to deal with; not to issue, but to deal with the payment amount for 2021 which would be in effect on -- effective January 1.  It did so, and issued that decision in December of 2020.

So in effect, all of that was done within the context of the regulation in existence.  The Board exercised its discretion, and in doing so was aware of the fact that circumstances may change in 2021, and took that into account when it created its accounting order.  So there is no process to redo here.  The process has been done by the Board already.

So in my submission, the issue itself is not in placed within this.  There is no requirement for a general inquiry.  And in actual fact, it doesn't form part of this duly constituted proceeding for nuclear payment amounts, and it's not appropriate to carry out a review on variance of an existing final order when a process has already been brought in.

Mr. Shepherd made certain comments with respect to financial things, and in exhibits, he highlighted -- there's only a couple I would like to touch on, one of which is that he made reference to the ROE for hydroelectric and made reference to the ROE for nuclear.  As you're probably aware, there is no production-specific ROE.  There is only one ROE for the regulated business in its totality, and that's the basis of why it's considered as a regulated business ROE.

I also would note that with respect to commentary about 2020, and the obligation to file that information early as opposed to in July, the Board as well in EB-2020-0248 dealing with the accounting order was clear it was not going to revisit 2020.  The 2020 rates were as they were established and therefore were final rates.

Subject to any questions, those are my submissions.

MS. DUFF:  I think the Panel will wait until the end. Mr. Shepherd, before you have a chance to reply, we were going to take a morning break.  What's your preference? Would you rather take one now, or would you like ten minutes to gather your thoughts?

MR. SHEPHERD:  I'm actually hot to trot to respond, but I am happy to give everybody a break, if they so desire.

MS. DUFF:  How long do you think you're going to be?

MR. SHEPHERD:  Ten minutes at most.

MS. DUFF:  Why don't you proceed, because you're hot to trot.
Reply Submissions by Mr. Shepherd:


MR. SHEPHERD:  All right.  I'm going to -- I think I have five points.

I want to start with the argument that rates have been set for 2021, which is true.  They were, as Mr. Millar has indicated, set on the basis of delegated authority.  That was not a contested proceeding.  Had it been a proceeding in which we were allowed to be involved, we would have raised the question is OPG overearning; should these rates be adjusted, but we didn't have an opportunity.


But the other part of that question is -- Mr. Keizer's argument appears to be we already have rates for 2021.  Well, no.  We always have rates.  There is always the rate in place at any given point in time, and the Board changes the rate.  There is no magic in changing the rate on the first day of January.  In fact, the Board has changed rates at different times of the year.

The fact that -- Mr. Keizer's argument with respect to 78.1(5)(b) is no, you already did that; we're done now.  Well, no.  We have a rate and now we have more information.  So the question is with more information, should the Board then look and say, well, this changes things?


And our view is that 78.1(5)(b) gives the Board a specific responsibility that whenever rates are not just and reasonable, it has to look at them and decide whether to change them.  That's the first comment.

The second comment is the comment with respect to the off-ramp.  Mr. Keizer says, yeah, actually a decision was made as to whether to use the off-ramp for 2019, not for 2020; the Board didn't have the information for 2020.

But the decision was made in EB-2020-0240 to not use the off-ramp, and in fact a DVA was put in place to protect against overearnings.  Now, two things -- aside from the fact that that was not a [audio dropout], that DVA only applies to 2021, number one, and number two, it was reacting to only the information for 2019.  The essence of Mr. Keizer's argument on that case is because the Board knew there was going to be a freeze, the Board necessarily intended to bake overearnings into rate to the tune of 500 to 700 million dollars, perhaps, for the next five years.  The Board intended do that by setting out the DVA just for 2021.  So that's the second argument.

The third -- the second reply.  The third reply is Mr. Keizer says, well, you know, think of the procedural problems here.  The notice doesn't deal with 2021 and it doesn't deal with hydroelectric, and so number one, it does deal with hydroelectric, because you have been asked to set hydroelectric payment amounts starting in 2022.  Although the base payment will be frozen, the riders will still add more to it.  And secondly, you can issue a new notice now with respect to 2021.  You have time.

But the thing that Mr. Keizer is missing is what's the alternative?  The alternative is in July you get a letter at the end of July saying oh, by the way, our hydroelectric ROE was 13 percent.  We were -- overearned by $150 million, but it's too late to fix things then.  You can't in August set up a proceeding to fix that problem to use the off-ramp, because the off-ramp would then run into the barrier of December 31st.  So if you do it now, you have time.  If you start to look at it now, you have time to deal with the problem.  That's the third comment.

The fourth comment relates to Mr. Millar's comment.  The practical question is, do you have time even now, do you have an opportunity even now to [audio dropout] decision.  And I think the answer is twofold.  First of all, the 5(b) is not something that's a matter of convenience.  It's not a practical question.  It's a responsibility.  If rates are not just and reasonable, it's the Board's job to find a way to fix the problem.  And you can't say, well, this is too difficult.  That's just not -- and the Board doesn't do that.  The Board doesn't say this is too difficult.

And the second answer to Mr. Millar's comment is the solution is not necessarily to change the going in rates.  The solution may be, for example, to continue the DVA.  That's one possibility.  But you need evidence.  You can't just do it.  You need evidence, have a reason for doing it.

And there's lots of other ways you could do it, with a symmetrical ESM, which is something that has been suggested by some parties.  There's a bunch of ways to do this.

So that brings me to my last point, and that is Mr. Keizer's argument at its essence is entirely procedural.  Think through -- and go through the transcript later and you will see there is no substantive argument there.  Implicit in his argument is we, OPG, are allowed to have rates that are not just and reasonable because of procedural advantages that we have right now.  In effect, he is saying, make a procedural decision that has the substantive effect of baking into rates overearnings.  And in my view, that is not an appropriate interpretation of the Act or your responsibility, and it's not how the Board does things.  Those are our submissions.

MS. DUFF:  Thank you, Mr. Shepherd.  The Panel will take its morning break.  It's now -- I have 10:40.  We'll reconvene in 10 minutes at 10:50.  The Panel will have a few questions.  So please, Mr. Shepherd and Mr. Keizer, if you can be available.  Okay.  We'll take our break now.  Thank you.
--- Recess taken at 10:40 a.m.
--- On resuming at 10:53 a.m.


MS. DUFF:  The Panel does have a few questions; I'll go first.  Perhaps Mr. Keizer could also put his camera on as well.

The first question I have is regarding your application.  There's a request for the OEB to approve the maintenance of the base payment amounts for five years related to the hydroelectric generating facilities.  Why do you need our approval to do that, if there is an O.Reg.?  Mr. Keizer?

MR. KEIZER:  I think because it has to.  One, the O.Reg. governs and obviously you have to follow what the regulation says.  But at the end of the day, you're going to issue a payment amount order and to the extent that rate is going to be reflected in that payment amount order.

So it's about recognizing that the rate would be maintained pursuant to the regulation and be reflected in the final payment amount order.

MS. DUFF:  It's not really a decision point per se?  
MR. KEIZER:  No, it's not --


MS. DUFF: Like what's the substance behind that approval?


MR. KEIZER:  That's right, it's not a decision point under the regulation.

MS. DUFF:  And also --


MR. SHEPHERD:  May I respond to that?

MS. DUFF:  Yes.  I don't know what the proper procedure is, but let's deal with the issues by topic.  Okay, Mr. Shepherd.

MR. SHEPHERD:  I don't believe that's correct.  I think there is a decision point.  The decision point is self-evident, but the O.Reg. doesn't say the payment amount is X.  What it says is you will order -- the order you make should do this.  But it's still your order.  Because otherwise, if they didn't do that, they would have to restructure the whole 78.1.  So instead they just direct you; this is the number you use in your payment order.  But you still have to make the order.

MS. DUFF:  Thank you for that point.  Mr. Keizer, I have another question.  Regarding it says -- it refers to base payment amounts, and I want to distinguish that between that and the rate-making under an incentive rate making -- the framework that OPG is under.

Do you view that this Panel could maintain base payment amounts but add like an earnings sharing mechanism or some other off-ramp provision, such as envisioned by the DVA that was established in the EB-2020-0248 accounting order?

MR. KEIZER:  Yes, I believe so, Madam Chair, that you would have that ability to do that.  Effectively, the rate is fixed as it would be December 31st, 2021, for purposes of the five years, and you would have the ability to contemplate still within the context of an ESM or an overearnings account as you had previously done.  I believe that's the case.

MS. DUFF:  Thank you for that.  Mr. Shepherd, I had a question.  Implicitly are you asking the panel right now, given the information that you've presented in front of us, are you asking us to perhaps declare interim rates?  Is that a by-product of actually affecting the hydroelectric rates in 2021?

MR. SHEPHERD:  That's an interesting question.  I think the answer is we're not asking to you do that, because you don't have evidence yet.  You have -- it's at least arguable you have sufficient evidence to say, whoa, whoa, let's declare the rates interim until we get enough evidence to decide what we should do.  You probably have enough to do that, but we're not asking to you do that right now.

What we're asking you to do right now is let us ask the question, should the rates be adjusted or should some other mechanism be put in place.  That's all we're asking right now.

MR. KEIZER:  I was going to follow up to Mr. Shepherd's response, and I guess it ties into the response I gave to your question, which is the issue of an interim rate or the determination of a go-forward forecast with respect to hydro.  In my view, you still have that power, as we've just discussed with respect to overearnings variance account over the period, based upon the fact you could initiate D&V accounts during the freeze period, And so there isn't a reason to carry out that inquiry because your capability to do what you did for 2021 remains.

And so to the extent you're able do what you did for 2021 on that overearnings variance account, you still have that power on a go-forward basis as well.

MS. DUFF:  Thank you, Mr. Keizer.  Back to you, Mr. Shepherd.  You mentioned in your first comments about gathering and testing evidence, and the practical reality is the IR process is complete, the technical conference has been held.  So what are the implications, knowing the settlement proposal -- the settlement conference is June 7th, what are the practical implications that you feel that there is not sufficient evidence on the record?

MR. SHEPHERD:  Well, A, there's a bunch of refusals, both in the technical conference and in the IRs.  So even just getting the answers to the refusals would substantially increase the record with respect to hydroelectric.

And B -- maybe there's three points.  B, it is normal practice when you go into a settlement conference to ask a bunch of clarification questions, follow-up questions typically to the IRs or to the technical conference.  And those are responded to during the settlement conference, and then later, if there is some form of settlement put on the record or there's a dispute about what's put on the record, but typically, they're put on the record.  And it's because the information is never quite complete in a proceeding like this, and the more complicated it is, the less likely it is to be complete.

And so it is normal practice to have -- and, of course, we will still have the oral hearing.  So there is lots of opportunity to get more information about these issues.  Plus there is the July 31st letter which, in my view, the Board would be wise to accelerate.

MS. DUFF:  Mr. Keizer?

MR. KEIZER:  I think that -- I guess it's the point I made before, which is I don't think this inquiry really is going to be helpful given the fact the most you can make a conclusion about is what you believe rates will be within 2021.  And I think that there is -- there is already a mechanism which you've established related to 2021 to the overearnings variance account.

Mr. Shepherd indicated that we've only raised procedural issues.  No; that's a substantive issue.  In fact, you have turned your mind to it and considered it, and therefore you have put in place a mechanism related to 2021.

This inquiry, in a proceeding that's already very complicated and has many major and substantive issues on the nuclear side for the five-year period, and something that may or may not -- as Mr. Shepherd indicated, may or may not argue for at the end of the day, is a general inquiry which is misplaced, given the mechanisms you've already established.

MS. DUFF:  Mr. Shepherd, just to make sure I heard you clearly regarding the timing, it's Tuesday and motions day is Friday.  So the Board's determination of this issue of inclusion in the issues list would affect your participation on Friday, and the extent of your questions to ask for information to be disclosed.  Is that what I heard?


MR. SHEPHERD:  Well, not quite.  I mean, clearly some of the refusals are directly related to whether this is on the issues list.  But for others, for many of the refusals, there is still an argument for why they, even within the existing issues list, they should still be answered.  For some of them, it's a stretch.

I'm not going steal Mr. Rubenstein's thunder, so I won't [audio dropout].


MS. DUFF:  Those were all my questions.  Mr. Keizer, I don't know if you have anything to say about that, but I was going to move on to the other Panel members at this point.

MR. KEIZER:  My view is that the refusals, to the extent that they are going to be entertained and they relate to hydroelectric payment amounts for 2021, I still insist that they are not relevant, and it's not going to be informative or assist you in establishing payment amounts as requested.

MS. DUFF:  I was thinking about the implications of today and Friday.  We're going to hear other information also on Friday that may affect the Panel and how it thinks about it, I guess.   There is an opportunity for us to change the issues list after that.

I just didn't know about how the two days -- they're obviously related.  They're established with a sequence for a purpose.  I can see how that could make the motions day much more efficient.  But there is the potential of the overlap of these issues. That was it.  That was enough for me.

Mr. Sardana, did you want to go next?

MR. SARDANA:  Sure.  Good morning, Mr. Keizer and Mr. Shepherd.  Mr. Keizer, Mr. Shepherd has asked us to consider whether, you know -- or has asked us to consider providing some of the information that he is looking for by May 31st.  Is that even practical for OPG?  Can that be done?  You may have to confer, obviously, with Ms. Wong and Ms. Collier, but I don't know.

MR. KEIZER:  And I don't know either, and I would have to confer and do that.  If you want I can take a moment and do so, or we can come back and answer that question later on in the morning.  I'm in your hands.

MR. SARDANA:  Okay.  I think that would be --


MR. SHEPHERD:  I wonder if I can comment on that, Mr. Sardana?  I'm sorry.  The -- in our materials we asked OPG in the technical conference, do you have this information, and what Mr. Kogan said is we have EBIT on a segmented basis for 2020 all broken down.  So we have most of the components.

And so it would appear to us going from EBIT to regulatory net income is not that difficult.  It's three or four hours' work.

MR. KEIZER:  Yes, but Mr. Shepherd is not OPG and he doesn't know whether it's three or four hours' work.  He believes that he would be able to based on what he would understand and how he would approach the financials.  I can't speak for OPG, and I don't think we should accept OPG's position based on what Mr. Shepherd's perceives his ability to do.

MR. SARDANA:  Okay.  I think it would be useful for us to know whether this can be done practically in a very timely manner, say by the end of this month.  Thanks, Ms. Duff.  That's my question.

MS. DUFF:  Mr. Janigan.

MR. JANIGAN:  Yes.  I have a question.  I'm not quite certain who to direct it to, but it deals with the exchange that the Chair had with Mr. Keizer concerning potential approaches to overearning in the hydroelectric sector, and I guess I'll, for want of -- choose anyone else, I'll direct it to Mr. Millar.

In the event that the Panel chose to go in that direction in relation to drafting, for example, something like an ESM associated with overearning in the hydroelectric sector, is the partially settled issues list -- does that have wording that is sufficient to accommodate that particular issue?  I notice in 2.1 it only deals with nuclear payment amounts.

MR. MILLAR:  Yeah.  The short answer, Mr. Janigan, is I think, yes, staff is definitely pursuing an ESM.  You will see that there are questions about that from staff.  And I don't think OPG has refused any of those.  I think they accepted that is an issue that's on the table.

It's interesting, now that you point it out.  Rate framework is where I was going to take you.  You are right that it specifies nuclear payment amounts.  There are also issues related to DVAs if you scroll a little further down.  Yes, so there are questions related to DVAs related to both nuclear and hydro.  So an ESM can be crafted in a number of ways, so perhaps there's room there.

But your question is a good one, so let me state on the record I think it's staff's view that ESM is on the table in this proceeding for all of the payment amounts, for hydro and nuclear, and if that's not accurately reflected in the issues list as it now stands, staff thinks it should be there.

MR. JANIGAN:  Thanks very much.

MR. KEIZER:  Mr. Janigan, if I may, just on your point, when you raised about the hydroelectric and the overearnings on the hydroelectric, but just to be clear, for OPG there is no hydroelectric ROE or nuclear ROE.  There is an ROE for the company, so the earnings is in respect of the regulated business as a whole, and that's the basis in which the previous off-ramp was considered, the same basis as the current application is put forward.

MR. JANIGAN:  Yes, thank you for that.

MR. SHEPHERD:  I wonder if I can comment on that.  The report by OPG at the end of July -- you'll see it in last July's report -- breaks down the net income between hydroelectric and nuclear.  The information is provided to the Board, so it's not rocket science to deal with the ROE separately.

MR. KEIZER:  5.3 was that the approved ROE is on the basis of the combined regulated business, so that's the basis upon which the overearnings is analyzed, relative to that.

MR. SHEPHERD:  Fair points.


MS. DUFF:  Okay.  I think that is sufficient.  I don't think there's any remaining questions from the Panel, and we'll consider that.

I did have a few more questions on the settled issues list, so after we get, just for clarification purposes, and we're touching on a few of those right now, but I think as far as dealing with issue 1A, I think we're going to move on at this stage.
PROPOSED ISSUE 1B


And it's 11:08.  We're on to 1B.  Mr. Elson, can I assume by you putting your camera on that you are the party opposing the inclusion of issue 1B?
Submissions by Mr. Elson:

MR. ELSON:  We are the party who has agreed this morning to speak to it, but I can flag that we didn't propose the specific wording and weren't the first ones to put the issue forward, and so I can't say that I speak for all intervenors, and other folks might have something to add.  But we offered to take the lead on making submissions because it's an important issue for us, and also because we have an interrogatory dispute on the topic, and so we had prepared some materials.

MS. DUFF:  No, I -- no, that's great.  Thank you for agreeing to go first.  And as I indicated in my opening remarks, parties that are in support of inclusion will have the opportunity not to repeat what you've said, but to indicate their support and add any additional reasons that they think the Board should be taking into consideration.

And so with that, why don't you please proceed.

MR. ELSON:  Excellent, thank you.  So the topic is 1B, and I'm going to break that down into two parts.  The first proposed sentence is:

"Is the operation by OPG of the regulated hydroelectric facilities consistent with optimal use of assets, minimization of surplus baseload generation, and maximization of value for customers?"

And the second part of that issue is:

"Are any adjustments to the hydroelectric incentive mechanism required to incent greater optimization of hydroelectric assets?"

And I will be referring to our motions day letter, which I believe Mr. Gluck has and can pull up in a couple minutes.  But I'll start by referring to the first issue there, or the first half of that issue, which largely relates to SBG surplus baseload generation.

And I can acknowledge that surplus baseload generation is already largely included in the issues list under issue 13.2, which is the recovery of variance accounts and whether that recovery is appropriate.  However, we agree with other parties who said that it is worth listing this separately in the issues list, and there's a couple of reasons for that.

First of all, if I could turn to our motion letter, which is up on the screen now.  I'll start by giving a bit of background here.  And perhaps that should be marked as an exhibit, Mr. Millar.

MR. MILLAR:  Let's call that KI1.2.
EXHIBIT NO. KI1.2:  ENVIRONMENTAL DEFENCE'S MOTION LETTER.

MR. ELSON:  Great.  And so if we could turn to page 3 and the bottom of page 3, PDF page 3.  And this is the payment amounts decision from the 2010 filing, and the highlighted portion here relates to the creation of the SBG variance account.  And it says:

"The Board concludes that, rather than setting a forecast, a better approach will be to capture the impacts of all SBG through a variance account with no allowance built into the forecast.  This approach will bring transparency to the level of SBG and will assist in assessing whether OPG has taken adequate steps to mitigate the impact of SBG."

Which is discussed further below.  And I'm bringing this to you by way of background for the next highlighted portion which is on page 4 of Exhibit KI1.2.  And it says:
"The Board therefore expects OPG to use the PGS," which is the pump generating station, "to the maximum extent possible to mitigate this additional direct cost on ratepayers," i.e. the cost of SBG, "and the Board will examine the use of the PGS, and OPG will have to fully justify any instances in which the PGS is not used.  If the Board finds that OPG could have or should have used the PGS to mitigate SBG, the Board will adjust the balance in the SBG account accordingly."


So I brought you to these passages by way of background, both for the origin of the SBG variance account and one of the ways in which the Board in the past has directed OPG to optimize the use of their assets to limit the impact on ratepayers.  The PGS is one example because you can pump during SBG events and then generate during non-SBG events, but that's only one example.

[audio dropout] to have this separately as an issue, one of them is that it's quite material.  The actual costs that OPG are seeking to recover in terms of SBG are $208.3 million, and that's only for 2018 and 2019.  So those are the variances that they're seeking to recover, and I don't disagree with that amount and the materials attached to this letter here.

So those are payments that OPG will earn for spilling water just in 2018 and 2019.  And there are parties, including Environmental Defence, which wish to explore whether some of those could have been avoided.  It seems like that is the case.  But at this stage, we're not asking the Board to make any decisions.  We're just trying to set up the structure for this hearing.

So the past costs are a big part of it.  But also this Board decision will affect future costs.  So if you look at 208 million over 2018 and 2019, that's $100 million a year and hopefully the decision of this Board can positively impact how OPG operates its hydroelectric fleet.  And hopefully, that can mean lowering costs borne by ratepayers in the future in a way that makes everyone whole because the fleet is operated more effectively.

In terms of the pump generating station, we're awaiting the information on why it wasn't running at certain SBG events.  So I can't get into more detail on what our specific submissions will be on that, but it's an important issue.

A third reason is that OPG agreed in the previous settlement conference for the last -- for a previous proceeding to conduct an SBG study and they have filed that SBG study.  So it is one that is very clearly on the table for the Board to be considering whether that study is appropriate and whether it looked at all the issues sufficiently.

I should note that SBG is both an environmental issue and an economic issue.  Reducing SBG saves money and that's what we're focusing on.  But you may also be wondering why isn't Environmental Defence raising this, and just for background information, I can note that reducing SBG in general involves shifting hydroelectric generation from off peak to peak, and that reduces reliance on fossil fuel generation and also the pump generating station operates like a large battery that will allow more renewable generations to be added to the system.

So I'm not making argument on that point.  Our arguments are focused on protecting consumers and reducing costs, but I wanted to explain in part where we're coming from.

Madam Chair, at the beginning of this proceeding, you noted the issues list in part delineates the scope and also sets the structure for this proceeding.  So the first sentence of 1B is less important for the scope, although potentially important for the scope, but more so for the structure.  And in terms of the structure in the proceeding, we think that this is both an important issue and it's also somewhat different than the other deferral and variance accounts issues because it gets into how OPG operates its hydroelectric fleet, in particular the PGS.

So that's the first part of 1B.  And the second part of 1B is, I think, actually a lot more straightforward and really asks the Board whether any changes should be made to the HIM, to the hydroelectric incentive mechanism.  And I can't see any reason why this wouldn't be part of the issues list, because it's been specifically carved out of regulation -- or specifically included by way of regulation O.Reg. 53/05.  And as you know in 53/05, 6.13.2, the base amounts have to be set to be equal to the previous period.

But it also says -- and I'm reading from 6, 13.3:

"The rules set out in paragraph 13 of subsection 2 does not effect any authority of the Board to approve, (a) changes to the hydroelectric incentive mechanism applicable to Ontario Power Generation."


So the legislature has said this is still within scope, so it needs to be part of the issues list somewhere.  And it is perhaps one of the ways in which SBG can be reduced, and I suspect other parties have other comments on what they would suggest in relation to the HIM.  And it may be that nobody suggests anything in relation to HIM because at this stage, we're trying to set the scope and the structure.  But in our view, it should be part of the issues list.

So those are our submissions and I'm happy to provide reply and answer any questions.  Thank you, Madam Chair.

MS. DUFF:  Thank you, Mr. Elson.  At this time, the Panel will not ask any clarifying questions.  Are there parties in support of inclusion of issue 1B?  I encourage you put your camera on and I'll address each one of you.  Yes, Ms. Jackiw?

MS. JACKIW:  We support Environmental Defence's position on the inclusion of issue 1B.

MS. DUFF:  Mr. Shepherd?
Submissions by Mr. Shepherd:

MR. SHEPHERD:  Madam Chair, I confess that the -- as Mr. Elson points out, the wording of this particular issue is my fault, but I wasn't the one who initiated it.  I just worded it.

I agree with the submissions of Mr. Elson.  I actually would have thought this issue was pretty obvious, but because it's being resisted, I think we have to say something and I draw your attention to the technical conference, day 2, pages 150 to 153, where we asked about protocols for operating the pump storage facility at Decew.

And the reason for that is because there are physical protocols about water levels and stuff like that, and there are economic protocols about how do it.  The economic protocols are not currently on the record, and this issue addresses that.

That's the only thing I would add.  Otherwise, I agree with Mr. Elson.

MS. DUFF:  Ms. Girvan?

MS. GIRVAN:  Yes, we support the inclusion of this issue, and just to highlight the words "value for customers", I think that's important and that's why we're supporting this issue.  Thank you.

MS. DUFF:  Mr. Garner?

MR. GARNER:  Thank you.  We have sort of a different take on this.  We support the issue of SBG, but as Mr. Elson started his submission with, it's not clear to us what isn't allowed under this issue that's being proposed that isn't available under the issue of 13.2 or just the issue of deferral accounts in whole.  And I guess part of what I'm waiting to hear, I suppose, is OPG's view of that, because it's not quite clear to me why all of the aspects that are being discussed would not be discussed within the ambit of that deferral account.

So we do support the substance of the submissions.  We're just not quite clear why there's an argument if in fact 13.2 includes that issue.

MS. DUFF:  Thank you, Mr. Garner.  Mr. Higgin?

DR. HIGGIN:  Yes, we have a similar position to Mr. Garner.  We do think that 13.2 does cover it and should cover it.  However, it is a relevant issue, and so that's the issue is that, is it included in 13.2, and I would like to hear counsel for OPG on that.  Thank you.

MS. DUFF:  Thank you.  Seeing no other video on, perhaps we will now turn to parties that oppose the inclusion of issue 1B in the issues list.  Mr. Keizer, proceed.
Submissions by Mr. Keizer:


MR. KEIZER:  Thank you, Madam Chair.

As Mr. Garner and Mr. Higgin indicated, they had curiosity as to why this issue doesn't get subsumed into issue 13.2, and to be honest with you, that's part of what our concern is as well, because if it does get subsumed within 13.2, why do we need a separate issue altogether with respect to this if it appropriately lies there.  And I think there are elements of this issue that appropriately resides in 13.2, and our concern goes with, is the nature of the wording being as broad as it is as to whether it will be used as a vehicle to explore areas which are not relevant to the proceeding and in, you know, future, you know, discussion and debates before the Board as to what is not relevant because of the nature of the wording of the issue.

And part of why we're here today with the issues list is to be able to, you know, present issues that provide a guide with respect to what we're contemplating and hopefully have people within some kind of understanding of the scope and I guess to your point about structure as well.

So maybe if I can just take you through, then, our thoughts about how this does fit under 13.2 and the concerns that we have.  So as you note, the focus of surplus baseload generation we believe in this proceeding is the surplus baseload generation account, the variance account, and it is correct that Mr. Elson indicated that we are -- that OPG is seeking recovery for balances for 2018 and 2019 in this proceeding, which is debit entries of 93.5 million and 97.8 million respectively.

And in OPG's view, this is the issue in this proceeding, the clearance of the SBG account.  And the SBG account is obviously related to the addressing the impact of SBG conditions on OPG's hydroelectric production.  And that's an important thing.  That's about SBG impacting on OPG.  That's the nature of the account, and how that impacts foregone production.

And so, you know, the consideration of that is, what's the implication of SBG, how would OPG respond to it, and what is the foregone production amount that otherwise shows up in a dollar form in the account.

Now, as well Mr. Elson made reference to an SBG report which may inform that, and that report arises from a settlement proposal in EB-2018-0243, and that was an undertaking by OPG to prepare a forward-looking study to assess OPG's management of the generating facilities in relation to SBG.  And the issue relating to that, the two issues that the report I think is adequately covered under issue 1.1, which is whether OPG has responded appropriately to all relevant OEB directions in past proceedings, and the second issue, which is, you know, whether the balance in the SBG account representing foregone production appropriately reflects an appropriate amount given how surplus baseload generation has impacted OPG and how OPG has responded to that implication of surplus baseload.

And that we agree is covered under 13.2 of the issues list, which deals with the disposition of the deferral and variance account.  And as a result we believe that those issues adequately address what should be considered on the issues list.

But the concern we have is with respect to the wording of this issue and the broad nature of the wording and how it could be interpreted at a later date when we are in the course of the proceeding as to what it means or doesn't mean, and I guess the reason for the clarification and the position we're taking here is obviously to make sure the issues list is clear.

So Mr. Garner and Mr. Higgin asked, well, what is the appropriate aspect within this issue that otherwise wouldn't be included within 13.2?  And I think that one of the elements of an appropriate inquiry would be, is an inquiry into SBG generally or the contribution of OPG or any other generator to SBG, or the manner in which OPG's assets are dispatched or used in response to the market or other generating resources.  I mean, those elements are all elements of system planning, how the market itself is to be considered, and OPG's place in that market, and the operation of all of those things with respect to the dispatch of energy and the consumption of energy within the system as a whole.  As you have indicated previously, not something within your jurisdiction with respect to system planning, and it goes beyond the issue that's in this proceeding, which is to establish payment amounts under section 78.1 of the Act.

And the concern is, is t hat the wording is overly broad to do so.  Why do I say that?  Well, if I look at the wording of the issue, the first part of the issue is -- the first part, which is, well, "is the operation by OPG of the regulated hydroelectric facilities consistent with optimal use of the assets?"

Considered in -- and as it's phrased, the concern is when you talk about optimal use of the assets, you can't consider optimal in isolation, you have to consider it relative to something.  And the concern is that's going to relate to embarking on an inquiry with respect to the use of the hydroelectric assets relative to other assets, and generation facilities that are in the market, and how and when dispatches occurred relative to others or the inquiry as to, you know, what are the overall market conditions and how that occurs, or what does occur relative to certain phenomena that's occurring in the market.

So the concern is the way the issue is stated.  It's overly broad given, especially it's not needed given that it's appropriately dealt with under 13.2.

And to do that, if you took that broader interpretation, you would be in a position where you would have to consider not just OPG's hydro assets but the market as a whole and its relationship to that and its place and action in the market.  And it's not simply the circumstance of SBG as a phenomenon impacting OPG and how OPG responded to that in respect of its hydro production.

The second part of the issue when it says, well, "is the operation of OPG of the regulated hydroelectric facilities consistent with the minimization of surplus baseload generation?"  SBG is a system-wide result.  It is a system-wide phenomenon.  It's driven by a number of integrated factors in today's IESO control grid.  It's based upon the level of consumption, it's based on the operation of generation resources across the IESO control market, it's based upon policy, it's based upon any number of things which actually has brought about and initiate SBG.  OPG's hydro assets don't necessarily control SBG, but the hydro assets are expected to respond to SBG, which is what the SBG account was really contemplating.

And so that latter element is something valid within the context of 13.2, but not the former element, and the consideration of the minimization of SBG and the wording as phrased is something that may embark us on an inquiry about SBG in itself, which I don't believe is conducive to determination of payment amounts within the context of this proceeding.

And the final element is maximization of value for customers.  Agreed that maximization of value for customers is important, but it's important to consider it in the context of the SBG account and not necessarily with respect to how dispatch is occurring across OPG's fleet of assets, whether it's hydro assets or otherwise, and how that's happening relative to other generation facilities in the marketplace.  In my view, it's akin to the original part of this phrase,  "the optimal use of the assets", and similar submissions in that regard apply.

So the concern is that the range and scope of this issue is so broad that if it remains on the issues list as stated, embark on an inquiry well beyond what the material issue is before this Board, which is the clearance of surplus baseload generation account that reflects the impacts that Hydro One -- to OPG's production by virtue of SBG and the steps that it took with respect to that foregone production.

The second part of the issue which relates to the hydroelectric incentive mechanism -- I guess my submission in this regard is it's true, that the regulation does contemplate the consideration of the hydroelectric incentive mechanism.  But I think that the element you have to be aware of -- and I'm sure you are aware of -- is the fact the IESO is currently embarked on a market renewal program, which will change elements within dispatch and how the IESO-controlled grid carries out that dispatch and other signals within that market.

And OPG has indicated in its interrogatory responses its position with respect to that, and also with respect to the HIM.  I believe for your review at some point is Exhibit A1-01-Staff-011, which effectively talks about the market renewal program for the IESO, but also indicates with respect to hydroelectric incentive mechanism, it is OPG's intention, after digesting and understanding what the market renewal program will be and how it actually will impact OPG, that OPG at a later date will actually bring an application to this Board in respect of -- or will consider an application to this Board in respect of the hydroelectric incentive mechanism.

So in our submission, it's premature to deal with that at this stage, given the implications of the market renewal program currently contemplated by the IESO.

Those are our submissions.

MS. DUFF:  Thank you, Mr. Keizer.  Mr. Elson, are you prepared to reply to those new comments raised at this stage, or do you need a short break?
Reply Submissions by Mr. Elson:


MR. ELSON:  I'm prepared to respond to those and I'll start with a bit of pedantic point, just so you have  clarity on what the numbers are, because I think Mr. Keizer listed different numbers from mine.

If I can turn you to page 6 of our motion letter, you'll see that there is, in the cross-examination transcript, a reference to OPG seeking $208.3 million, just so you have that in case you want to refer to the number.

But to get into more of the substance of it, if I understand it, Mr. Keizer is worried that Environmental Defence or other parties are going to seek to address, somehow, system planning issues and I don't think there is any basis for that fear.  From Environmental Defence's perspective, we will be looking into whether OPG is operating its pump generating station during SBG events to limit the amount that they are charging through to customers through SBG variance account.  And that's exactly what the Board told them to do; they said to maximize was the term that the Board directed previously.

We would also be looking at instances in which OPG is simultaneously charging customers for surplus for spilled water when they have other hydroelectric fleet facilities that are generating, but have storage space.  We understand that is occurring and it wouldn't seem to be a wise use of ratepayer money to both be paying one hydroelectric facility to spill water at the same time another hydroelectric facility is generating, but could be switched off and that water be stored instead.

And there may be others, but those are all squarely in the realm of limiting the amount that OPG is charging to customers for SBG variance.

Now, in terms of the particularity of the wording, we don't feel particular about the wording.  But I know Mr. Keizer had a concern with the reference to "minimizing SBG" and I think what that is meant to mean is "minimizing SBG variance account amounts", so that adjustment could be made.  I think it's implicit in there, but in 1B it's "minimization of surplus baseload generation."


Frankly, I agree SBG is in issue 13.2 and I am more worried about Mr. Keizer's comments saying elements appropriately lie there without me really understanding what he is saying doesn't lie within 13.2.  So if Mr. Keizer is saying 13.2 encompasses the issues in 1B, then that's fine.  I think the structure would be better to set them out separately, but I'm still not entirely clear as to what he's saying isn't included, other than something that can be solved by saying minimization of surplus baseload generation amounts that are -- that are recovered by OPG.

So on the second point, which is the hydroelectric incentive mechanism, that's not anywhere else in the issues list.  So I'm not sure if Mr. Gluck can pull up O.Reg. 53/05, but it might actually be worthwhile to look at that wording again.

Section 13 talks about the Board having to accept certain base amounts, but that's it.  It doesn't say the Board needs to rule out of scope anything other than that, and the HIM isn't a base amount and specifically says the Board should be looking into base amounts.

So the Board is required to be setting payment amounts, and the legislature has told the Board what those payment amounts will be with respect to the base amounts, but not others.  So whatever the wording is, it should be included on the issues list somewhere or other.

The only other comment I would have is that I think this could be worded in a variety of ways.  I disagree with Mr. Keizer that it's overly broad.  The Board has in the past looked at whether OPG is operating its feed effectively and for the maximization of value to customers.  That's why we have the HIM.

And so it surprises me for him to say that's something that is outside of the Board's jurisdiction, when that's something the Board has done before, and that that can bring great value to ratepayers.

So I will leave it there -- actually, I think O.Reg. 53/05 is being pulled up on the screen.  If we can turn to 6.13.  So 6.13 doesn't say we don't need to have any kind of application about hydroelectric amounts.  It doesn't say I hereby set the hydroelectric payment amounts to equal X.

What it says is the Board in making its first order, that is effective after January 1, 2022, setting payment amounts for that situation the following rules apply.  And the Board shall provide for a base payment that is equal to the base payment previously.  But that's it.

So you are setting the base payments according to this regulation and further down in sub 3, it specifically carves out -- carves it out to HIM.

So the issue of how OPG is operating its fleet, whether it's the PGS or otherwise, is relevant to -- is relevant to the SBG deferral account, or variance account I should say.  But it's also more broadly relevant to the Board's jurisdiction in setting payments amount for hydroelectric facilities, which the Board is still doing with the caveat that the base amounts have been set by the Board.  Thank you.

MS. DUFF:  Thank you, Mr. Elson.  I think we'll take another ten-minute break at this juncture and the panel will confer.  By my clock, it is 11:43, so we'll adjourn for 10 minutes and get back together at 11:53.  Thank you.
--- Recess taken at 11:44 a.m.

--- On resuming at 11:57 a.m.

MS. DUFF:  The Panel has a few questions, and for this part of the session perhaps Mr. Keizer could also put his camera on, and Mr. Elson.  I have a few questions.  Thank you.

The first question actually is to Mr. Keizer.  Mr. Elson was saying it sounds like you agree that these issues are included.  So let's just break that down a little bit.  The HIM, the -- are -- the second part of the sentence, you know, are any adjustments to the hydro incentive mechanism required, blah, blah.  If you agree that that [audio dropout] the issues under the DVA --

--- Reporter appeals.

MS. DUFF:  So Mr. Elson, perhaps -- that's helpful, thank you.  Turn your microphone off.  I was asking if the second sentence -- are you comfortable or from OPG's perspective that the hydro incentive mechanism is included within the purview of issue 13?  Is that true or not?

MR. KEIZER:  So -- well, I guess there's two elements to that.  The first is there's the hydroelectric incentive mechanism itself, right, which is actually a formula that was, you know, originally developed a number of cases ago, and so on that issue the way this is currently phrased, are we talking about changing that formula or are we talking about how the current hydroelectric mechanism may inform the ability to avoid foregone production and the amounts that are recorded in the SBG account?

If we're talking about going back and revisiting, then redoing the hydroelectric incentive mechanism, our submissions on that element, because if you read this on its own, right, if you read it on its own, it wouldn't -- other than the fact that we say it's somehow tied to the DV account, if you read it on its own you wouldn't know if it was tied to a DVA account or if it was tied to reconsideration of the mechanism in its entirety.

And our submission on that element of the hydroelectric mechanism itself is, well -- and I think this has been articulated in some interrogatory responses that we've pre-filed -- is that hydroelectric incentive mechanism will be the subject of a future application because of the evolution of the market rules and market renewal program that the IESO was proposing.

So I think that part for people's confusion, is it in or is it out, I mean, I think that that element, if it was done in isolation I think is a concern.

With respect to the deferral and variance account, to the extent that that has an implication as to what the balances are in the SBG account, then, yeah, that would be a factor that would be included within 13.2 to the extent that people could show that somehow it is related to the recording of the -- for the implication for lost production and the amounts that are recorded within that account.  So I think those elements are there, and so that's the delineation we were trying to reach in our submissions.  Hopefully that's clear.

I'm sorry to interrupt, but you're on mute.

MS. DUFF:  Could you propose wording that you would accept?  Like, I...

MR. KEIZER:  I would say that if --


MS. DUFF:  Not on the spot.  You don't have do it now, but is it the nuance that we're talking about, and I just
-- just -- you don't have to answer that right now, but there could be an opportunity for you to phrase something that you would find acceptable, but I see that Mr. Elson, given what Mr. Keizer said, and you thought they were subsumed, he clearly doesn't think that they are entirely because there's implications beyond just the DVAs.  What's your answer to that?

MR. ELSON:  We disagree with Mr. Keizer, and I will say SBG is our primary issue, so I might be fighting other people's fights here, but really the O.Reg. 53/05 doesn't say HIM is in scope only as it relates to deferral accounts; it says HIM is within scope.  The Board has the jurisdiction to adjust the HIM.

And Mr. Keizer says we're not going to be redoing it.  I assume redoing it isn't necessary, but maybe an intervenor will propose tweaking it, and that's within scope whether or not it is tied specifically to the SBG and that's what O.Reg. 53/05 says.

So we wouldn't -- we're not on the same page, I don't think, about that -- just technically what the scope of this proceeding is.

Now, again, I will say SBG is our primary issue here, so I'm fighting other people's fights, but that's -- the HIM is not limited in that way.

As to what specific wording would be appropriate, I think that wording is pretty clear:  Are any adjustments to the hydroelectric incentive mechanism required to incent greater optimization of hydroelectric assets?  I think that could be tweaked one way or the other, but I think Mr. Keizer's tweak would be at the end saying, comma, limited only to ways in which they can address SBG, and I don't think that that is what O.Reg. 53/05 says.

MS. DUFF:  Right.  Mr. Shepherd, I see your camera on.  You weren't the moving party, but I think this is -- we want to make sure we're informed.  Do you have a comment?
Further Submissions by Mr. Shepherd:

MR. SHEPHERD:  The -- yeah, thank you, Madam Chair.  The second sentence is something that I added, and our comment is just a simple one:  The essence of Mr. Keizer's argument is you shouldn't look at whether the HIM is well-designed until OPG decides they want to bring an application to change it.  That's not how it works.  OPG doesn't decide what the Board look [audio dropout] and to say it's premature because they haven't applied to change it is simply wrong.

MR. KEIZER:  Can I just respond to that, Madam Chair?  I mean, first of all, I haven't said that you're precluded from considering it because of 53/05.  I wouldn't misread that regulation in that way.  I understand what the regulation says, and obviously it does include the fact that the hydroelectric incentive mechanism is something that you can consider.  I think the essence of our submission is not to have some degree of arrogance to say, you know, we are OPG and we're going to tell you what you can and can't consider.  I think what we're actually saying to you is, in the context of the hydroelectric incentive mechanism, if you're just going to consider that mechanism in addition to considering it within the context of DNV (sic) accounts, because I think there's two separate issues there, but if you are going to consider it for purposes of regulatory efficiency, or spending your time to do that in this proceeding, recognizing that there's a market renewal program and a future proceeding on it, hydroelectric incentive mechanism that is pending and will be made at some point, given as that market renewal program unfolds, that just from a regulatory efficiency perspective it's probably not appropriate or not the best to consider it within the context of that proceeding.  And that's the essence, I think, of what the submission is.

If you're going to start dissecting it just for the purposes of re-establishing a new HIM so that you can then consider it again in another proceeding, I do concede that it may -- I don't know how it will.  I have no idea -- I've given up understanding the imaginations of my colleagues to be able to figure out how to create issues and tie things together, but it may ultimately at some point perhaps feed or inform something about the SBG balances that we're seeking, and I think that's properly subsumed under 13.2.

MS. DUFF:  I have a slightly different line of questions, really getting back to the directive in the EB-2010-008, and the wording of it, just relating now to surplus baseload generation DVAs, there's two balances, $208 million to dispose of.  This Panel would have to make an assessment about maximizing and minimizing and optimizing based on that Board's decision, the way they phrased it.

Do you see, Mr. Keizer, that in order for us to approve those balances for disposition we will need to turn our minds to ensure that -- I'm sorry, I don't have the words in front of me of the 2008.  It's on page 147 of that decision -- that we can turn our minds to those issues in order to approve balances, and that is appropriate because it's responsive to the directive?

Do you follow what I'm saying?  I mean, how can we -- given the -- so maybe it can be put on the record, actually, on the screen.  It was contained in Environmental Defence's motion.  They had the quote from the Board decision.

MR. ELSON:  And that's page 4.

MS. DUFF:  Thank you.

MR. KEIZER:  I'll wait to bring it up and then I'll respond accordingly.

MS. DUFF:  Yes.  Go to the yellow parts.

MR. KEIZER:  Yeah, the highlighted part.

MS. DUFF:  Just on that, this is just what they expect, but it's really the next sentence I'm getting at.  It's on page 5 then please -- or whatever, it was the one that -- no, no.  It's the one where they say they can adjust the balances.

MR. ELSON:  That's the last highlighted sentence on page 4, right there.  "The Board will adjust amounts".

MS. DUFF:  My mistake.  That's where I was thinking.  Looking at that sentence, we have to -- in order to approve the balances without adjustments, we would have to ensure or satisfy ourselves that they use the pump to mitigate the surplus baseload generation.

That assessment, that's going to take some work in order to look at what was done in 2018-19.  Do you not agree, Mr. Keizer?

MR. KEIZER:  I think what I said in my submissions is not dissimilar to what you're indicating, Madam Chair, was that the SBG account is to record the implications on OPG of SBG.  So SBG occurs, OPG responds to it; if there's lost or foregone production, that results in a monetary value that's recorded in that account.  And obviously, part of what you're going to consider is whether or not that amount recorded in the account is appropriate and whether OPG responded appropriately with respect to that SBG event and the foregone production that occurred.

So I understand that's the nature of the account and what you're trying to accomplish, you would have to consider the extent the PGS was relevant or factor or implication that would be considered in that.  And I know there are questions outstanding at the motions day that relate to this that Mr. Elson has included here.  I'm not waiving any rights with respect to the actual questions he is asking to continue that objection and maintain that objection.

But to the extent there are circumstances that OPG could have considered to affect that foregone production, that may be something you will be considering.  And I understand that that exists under 13.2, and I think if I didn't make it clear in my initial submissions, that's my understanding of the parameters of the account and what you would do within the context of 13.2.

My concern with the issue is that it was so broadly worded, it enables parties to argue at some later date, if we don't clarify it here in the issues proceeding, to embark on the other side of the coin, which is what does -- what about SBG itself.  What about how OPG is optimizing its production relative to what's going on in the market.  What about is OPG doing what it needs do relative to system peaks?  Is it doing something relative to some other production circumstance?

And the way I look at this as an issues day -- unfortunately we're dealing with words here -- is that on its own, on its face, it seems so broad that it didn't fit.

So to the extent -- and that's why my point was, well, why have the issue if it's causing this confusion.  If it's all under 13.2 and it's not doing something greater than what 13.2 scope embraces, why have the issue at all and let's just deal with it at 13.2.

And that's -- so in terms of your inquiry and the previous decision of the Board, yes, you take your guidance if you choose, you're not bound by it, from what a previous decision indicated in respect of the account itself and some of the circumstances which the Board at that time indicated is a phenomenon you have to be aware of.

MS. DUFF:  Mr. Elson, anything to reply on his last comments?  And then we'll move on.

MR. ELSON:  Yes, if we can turn up further on page 4 to the next paragraph up, and the third sentence in this paragraph describes what the HIM is.  But I think it makes the general point, which is it says, and this is the third line down, the third sentence:
"This incentive is a premium paid by ratepayers to OPG, so OPG will operate in a way which is of greater benefit to ratepayers."


And the reason I'm highlighting that sentence is it seems to me that OPG is saying how it operates its hydroelectric fleet is outside of scope, and that is clearly inside of scope.  And that is something the Board has looked at before and on its own initiative, it has adjusted the HIM -- and I say that more broadly to address how that fleet is being operated.

Secondly, Mr. Keizer made reference to embarking on the other side of the coin and whether we can examine whether OPG is optimizing its production relative to the market and relative to system peaks.  That's exactly what the HIM is supposed to do, and that's exactly what OPG is supposed to be doing with respect to SBG is optimizing production to save customers a whole lot of money.

And the challenge is that OPG earns a regulated rate
-- or would otherwise be earning the same regulated rate regardless of when they run their hydro fleets.  So they need to have an incentive to reduce the amount that a they're spilling because they get paid to spill.

So I think to say optimization is too broad is not fair.  And just to say that it's all under 13.2, sure, if it is all under 13.2.  But Mr. Keizer is saying if it's under 13.2, that's fine, but it's not all under 13.2 at the same time.

So that's our concern.  Thank you, Madam Chair.

MS. DUFF:  I would like to move on at this stage.  I think the Panel has enough.  We don't have any new points we're talking about here.

Moving on to the letter of May 13, given the discussion we had first thing this morning regarding issue number 2, we will defer discussing that until the motions day; which leads us to issue 3, which is regarding the CRVA and the capital plan.
PROPOSED ISSUE 3


Is there a party that is going to take the lead?  Mr. Shepherd?
Submissions by Mr. Shepherd:


MR. SHEPHERD:  Madam Chair, we didn't actually get to this when we discussed between the parties who would take the lead, but since I asked the interrogatory about this that's disputed on Friday, I might as well take the lead.

It's actually a relatively simple point.

MS. DUFF:  I appreciate that.  Taking the lead isn't an ownership.  I just need someone to go first.  Thank you for doing that.

MR. SHEPHERD:  The CVRA is set up to capture new capital spending of certain types.  I'm going to make two points.

Point number one is the Board normally will look at the future capital plans of a utility if they're material.  It doesn't necessarily set rates on that basis.  So for example, in a rebasing application for an electricity utility, you require a five-year DSP.  But you set then one year of rates, but you have context to understand what's going on.

It's a normal thing for the Board to have visibility on the capital plan when it's material.  That is the first part.

The second part which is specific to the CRVA is there is a potential that the number in the CRVA at the end of five years will be a big number.  In normal circumstances, maybe you'd say, okay, we're just going to leave it for now, except that one of the issues that is on the issues list is rate smoothing which involves pushing certain expenditures out into the future.  And it's important to you to know when we have to start paying for those high expenses, those expenses that we're pushing out into the future.  It's important to know what else are we going to have to pay for then?  What else will be on the table?

With respect to nuclear, we know; we have the capital plan.  We see what they're planning to do, what they're planning to spend.

With respect to hydroelectric, it's important that the Board have visibility on this and be able to make a comment on whether, A, if it's appropriate, and B, and perhaps more importantly, how it relates to the other issues the Board has to address like rate-smoothing.

I have nothing further to say on this.  It seems straightforward to me.

MS. DUFF:  Thank you, Mr. Shepherd.  Are there any other parties in support of inclusion of looking at the capital plan for the hydro facilities in this proceeding?  Mr. Elson?

MR. ELSON:  We support that, yes.

MS. DUFF:  Okay.  I see no other videos on.  We'll proceed to parties that oppose the inclusion of this issue?  Mr. Keizer.
Submissions by Mr. Keizer:


MR. KEIZER:  So if I may, we talked first about the CRVA element to this.  The CRVA is, as you all know, the variance account that was established to give effect to section 6(2)(4) of Regulation 53/05.  And it ensures, you know, the ability to recover certain costs, you know, subject to prudence.  It's a variance account that was established as a mechanism to be able to record those costs, but it's not necessarily pursuant to a plan.  Assets can come into play at any time during the course and be eligible for CRVA treatment by virtue of the way the regulation itself operates in terms of those assets that are being used to increase the output or otherwise.

So in that regard and the amounts that are recorded in the CRVA are recorded there and dealt with on disposition.  So it's effectively the circumstance where you have the right to record it in the account whether or not the issue is appropriately considered upon reporting, or you are then deciding as to whether you can actually get this position is determined on the basis of prudence.

So that's the way CRVA has worked.  It's always worked that way.  And the nature of a capital plan isn't necessarily used as a basis of establishing some form of variance or otherwise.

Mr. Shepherd indicated, well, you know, in the distribution world we do a distribution system plan, but that distribution system plan, one, typically the Board in circumstances doesn't even approve the plan but actually uses as a guidance for future disposition, such as related to ICM or ACM or other things, which doesn't come into play here within OPG's context.

So in terms of, you know, formulating a capital plan and presenting a capital plan in order to guide CRVA additions, those additions happen by way of regulation, and they're not necessarily tied to any kind of variance relative to a plan.

In terms of the argument relating to rate-smoothing and whether [audio dropout] the understanding of what is being recorded in an account for contemplation of rate-smoothing, I mean, the Board has the ability in two regards, one, to the extent that there was any disposition of the rate-smoothing account, but also any disposition of this account to be able to take into account what the various rate impacts in any decision it makes with respect to the disposition of those accounts and the periods over which they are to be recovered at the time the accounts are disposed of.

So the fact that you don't necessarily have a capital plan filed in this proceeding wouldn't necessarily prejudice a future panel with respect to the disposition of this account relative to any other account and being able to assess what the appropriate rate implications of that is.

The broader issue is that within this, the way the issue is phrased, is make reference to, is the capital plan for hydroelectric facilities appropriate, and it goes back to the issue we talked about earlier in the day for what purpose, recognizing that over the rate period the rate is frozen.  And to the extent that it does not inform or does not aid in the determination of any payment amount under section 78.1 to spend time within the context of this proceeding to assess that capital plan.

So I guess the two elements of my submissions then is one, from the CRVA perspective it's not required nor needed, and has not previously been needed in the last proceeding and it's not needed in this proceeding; and two, a general inquiry as to the capital plan will not inform the establishment of rates, recognizing that the rates are frozen over the five-year period.

If I may also -- just one element, and it may -- well, I'm going to leave it there.  Those are my submissions.  If you have any questions I'd be happy to answer them.

MS. DUFF:  Mr. Shepherd, do you have a reply?
Reply Submissions by Mr. Shepherd:


MR. SHEPHERD:  I do.  I have three quick points.  First, it sounded like Mr. Keizer was saying OPG's capital over the next five years is not going to be spent pursuant to a plan.  I'm sure that's not what he meant, because I'm sure OPG doesn't do things that way.  But I just want to be clear that there is a capital plan.  I think there is.  And if that's not the case, then Mr. Keizer should tell us.

Secondly, the -- Mr. Keizer is saying, lookit, the regulation says we can spend this money, and then after -- later you look at whether it was prudent when you're deciding whether to clear the account.

So let's be clear.  The ratepayers have to pay for this.  All of this capital that's being spent over the next five years, in the end the bill comes to us.  It's not, well, it doesn't matter, you don't have to look at it, because we're not setting rates.  No, we're just deferring this until the ratepayers eventually have to pay for it.  Even the stuff that's in the basic capital plan will pay for most of it, because it's [audio dropout] assets.

So the question that you asked in that regard is should the Board look at what is potentially billions of dollars of hydroelectric capital spending for the first time after it's spent, because if you do, that's the only time you do that in the regulation of regulated utilities.  It would be the only time, is this case.  Even for the Darlington refurbishment when OPG was coming in early on, saying, we're planning to do this, they weren't asking for any approvals, and the Board said, hey, we still want a whole pile of information about this right now, before you start.  We don't want to see it later after you spent billions of dollars.

My final point is this.  Mr. Keizer correctly points out that five years from -- six years from now, I guess, you can decide how you're going to clear the smoothing account and the CRVA, but what not looking at anything now precludes is considering this spending in the context of how much more you're assigning of costs to the next five years.  You're going to assign a certain number, and it's going to be, nuclear, of course.  You're going to assign a certain amount of money to be collected for ratepayers for the next five years.

But OPG's position is you should not be allowed to consider in that the amount, which may be billions of dollars, of hydroelectric capital spending that you're going to have to collect from ratepayers later.  To my mind that's not correct.

Those are our submissions.

MR. KEIZER:  Madam Chair, may I respond to a couple of things that Mr. Shepherd has said?

MS. DUFF:  Did he say something new?

MR. KEIZER:  Well, he did say that his interpretation of the regulation and the contemplation of how the Board dealt with the DRP, and he also talked about your consideration of the CRVA now rather than later.  I don't recall him addressing that in his original submissions.

MS. DUFF:  Well, I don't know about the last point.  Okay.  The first -- I'll allow you to proceed.  But I do think he talked about the implications of the CRVA based on my read on that and the implication with rate-smoothing, so for the first part, where he -- I'll put the transcript up, but please restrict your comments to the first category.

MR. KEIZER:  Does that mean the implications in the DRP?

MS. DUFF:  Yes.  That's --


MR. KEIZER:  Well, I think in there what he said, the Board said, you know, you can't go forward unless you give us all of this information, as I recall those applications which I participated in, the information was brought forward by OPG in an attempt to have the Board understand, but ultimately the Board said they didn't need to rule on it and they weren't going to rule on it until such time as the -- they came back for approval with respect to the in-service nature of the costs.  So it was -- which is consistent, by the way, with the CRVA, because what Mr. Shepherd is actually promoting within the context of the CRVA is a pre-approval of amounts that would get in there by reviewing capital plan in the context of that, in my view, the CRVA provision or the section of the regulation very clearly states that you are to ensure the recovery of those costs subject to prudence, and it's not about a pre-approval before you even record it into the account.

MS. DUFF:  Okay.  It is my expectation to move on.
PROPOSED ISSUE 4


Although there was no issue number 4 in the unsettled issues, in OEB staff's letter of May 13 there is discussion of small modular reactors, the SMR.

The Panel has a few questions.  It sounds as if parties want some determination, some clarification from the Panel.  So it's not that a new issue is to be added, but the Panel does have a few questions -- Mr. Anderson, I'm sorry, did
 you have something to say?  Were you a moving party in this?

MR. ANDERSON:  Madam Chair, for clarity, I'm not sure where OPG landed in regards to the email exchanges that took place last week, and it dealt with the inclusion of this issue on the list and some conditions that both Board staff and ourselves were requesting associated with that.

So not knowing that, and again as has already been pointed out by other parties, we didn't have a prior discussion as to who would take the lead.  But I thought it might be reasonable if I did, given that I did advance this for discussion with Mr. Keizer at the April 23rd -- we will call it the refused interrogatory response day.

MS. DUFF:  Is there an issue here, or is there a motion for -- I guess its it's a bit of the chicken and the egg.  Obviously, I'm not aware of any correspondence that went last week in order to produce this final list, but yes, I'm prepared to hear Mr. Anderson put it forward.

Mr. Keizer, are you okay with proceeding that way?

MR. KEIZER:  I might be able to assist Mr. Anderson to the extent of clarifying OPG's position, and then obviously he is free to be able to comment in that regard.  I am in your hands as to what happens next.

If I could do that, that may short-circuit the issue.

MS. DUFF:  Please.
Preliminary Submissions by Mr. Keizer:


MR. KEIZER:  The issue around the SMR is that the parties want information relating to the SMR.  The SMR is currently in consideration and development.  There is no clear investment decision that's been made and certain amounts, non-capital amounts have been recorded will be recorded in the new nuclear deferral account or variance accounts.

And staff in their letter of Friday -- I believe it was their letter of Friday -- indicated that they had set out a couple conditions that they wouldn't pursue the SMR issue to the extent that OPG was consistent or agreed with two propositions that they were putting forward.

And the first proposition was that the prudence of any costs placed in the MBV, that we would agree both the OEB at this stage is not making any determinations with respect to that,  because ultimately we're not seeking the clearance of any amounts from the nuclear development variance account.  It's not something we're currently contemplating, because everything is still in the development stage.

So in regard to that, we would agree to the extent the issue is not being considered, that the OEB is not making and there is no indication, just by virtue of recording amounts in the account, that prudence of any accounts are placed in the NDVA is being sought or agreed to by the OEB.

The second proposition was whether the costs related to the SMRs that OPG records are eligible to be placed in the NDVA, in other words that by not pursuing the issue, we agree the OEB is not making any decision or any conclusion whether the costs are eligible to be recorded.  And we would agree with that.

It's like any other account:  To the extent that we record costs in that account, those costs should be appropriately within the scope of the account to be eligible.  We're not clearing anything from this account.  We're not disposing of the account, and obviously we're not concluding that in any way, just by virtue of our recording in the account that we're otherwise eligible, or that the costs, the actual costs recorded are eligible.  Nor are we assuming that by virtue of recording in the account does that imply that the costs themselves are prudent.

So with regard to the two propositions that staff has put forward, we would acknowledge them and agree with them.

MS. DUFF:  Mr. Anderson?
Submissions by Mr. Anderson:

MR. ANDERSON:  Thank you for that, Mr. Keizer.  I appreciate that clarity.  In that email exchange, AMPCO went a little bit further than what Board staff had done, because what Mr. Keizer was referring to was, strictly speaking, the nuclear development variance account.

We were concerned with certain other sections of Ontario Regulation 53/05, including section 6(2)(4.1), and we requested that also be included in the same treatment.

So for clarity, in addition to Board staff's conditions, OPG would also be asked to confirm that it's taking the risk that the OEB may not accept recovery of SMR-related amounts, capital and/or non-capital, on the basis of eligibility and/or prudence at the time that OPG seeks disposition of any SMR amounts contemplated pursuant to section 6(2)(4.1) of Ontario Regulation 53/05.

What we had said was subject to OPG confirming this, that we wouldn't necessarily argue there was an SMR issue required either.  But I don't know what OPG's response is to that.

MS. DUFF:  Mr. Garner, is it appropriate for you to go next before Mr. Keizer responds?
Submissions by Mr. Garner:


MR. GARNER:  There is one other item in that same exchange that was talked about in this issue.  We had made the point we were amenable to the staff's position as laid out by Mr. Keizer, with the proviso that we had asked and had an issue added in a different forum, but added in substance in the issue 1.2 one, customer engagement.  And that was for the reason and the specific reason that we at times are not particular fans of customer engagement as relevant in this case.  We thought the issue of SMR in customer engagement was completely relevant in the sense that it was such a large component going forward.

So where we had left it and what was left unanswered from our friends at OPG was whether they had any objection to that issue being discussed or examined in the area of customer engagement.

And one other thing.  I have to say that our proviso around the Board staff's way of putting this is it does leave us still with some concerns, and I think we would like to express that.  The issue really in our mind arises is that the regulation specifically talks about -- the regulation for using the account, specifically talks about proposed new nuclear generation facilities, and as far as I can see from the evidence to date, there is no proposal for a nuclear generation facility.  There is in fact an examination of the technology and MOUs with different governments, but there is no proposal.  It hasn't gone to the board of directors and in the evidence, they even talk about it hasn't been decided by the shareholder.

So the question about whether it is appropriate to book amounts into this account seemed to us to be very germane and centre forward, and leaving it to later to decide if that -- I mean, that can be done and that's what's being discussed.  I think it leaves us a little bit uneasy about the materiality of what's being discussed to decide later what I think is a fairly substantive question about whether the regulation is even applicable in this case.

MS. DUFF:  Thank you, Mr. Garner.  Ms. DeJulio, I see your camera is on.  Did you want to add a comment?
Submissions by Ms. De Julio:


MS. De JULIO:  I want to echo what Mr. Garner was saying.  OPG is just so concerned about materiality of planned -- frankly, just for preliminary planning and preparation, and it's almost $300 million.  And I think this is probably the tip of the iceberg.

I look at it a little bit like a teenager begging for forgiveness many years down the road, perhaps, but after the event as opposed to asking for permission.  And I just think this is such a live issue.  It could be a game-changer in this industry, and to just allow OPG to go down that path without any kind of instructions, or guidance, or indications of expectations by the OEB is fairly high-risk for OPG, frankly.  and to be perhaps
denied these costs many years down the road, you know, is going to -- it's going to have a huge effect.  And I think that it would be smart for the OEB to consider this issue at this early stage.  So that's my submission.

MS. DUFF:  Thank you.  Mr. McLeod.
Submissions by Mr. McLeod:

MR. McLEOD:  Thank you, Madam Chair.  I'm just going to throw our perspective in this from the Quinte Manufacturers.  We've been watching the development of the -- carrying a watching brief of the development of the SMRs since 2016 for a number of different reasons.  And as we saw it incorporated -- the evidence incorporated to this proceeding, first of all, we didn't think it was going to be an issue.  Then as we started to think about it a bit further, I mean, I have to throw my hat in with comments made by Mr. Garner and Ms. DeJulio and also Mr. Anderson, and it was Mr. Anderson's thoughts that appeared during the exchange of the draft that said, yeah, no, this is something that we have to pay attention to, our concern being is the accumulation of the cost without, in our view, Board oversight.  It's not to say it's right or it's wrong, but there's significant amounts being [audio dropout] we know this is not [audio dropout] our related hearing, but those amounts are being collected, and that is of concern to manufacturers in our association.

So I'll just leave it at that right now.  But it is -- it's an issue.  Thank you.

DR. HIGGIN:  Madam Chair, could I add a comment here, please?

MS. DUFF:  Yes, please proceed.

DR. HIGGIN:  So we looked at issue number 7 on the list, and it says:

"7.1, due to costs associated with the nuclear projects that are subject to section 6(2)(4) of O.Reg. 53/05 and where proposed recovery meet the requirements."

Now, Mr. Keizer has addressed that issue, the eligibility issue.  But on the other hand, I support the other submissions that at this point it is not appropriate to let this program proceed with the limited information that we have where they are going to book within 300 million into the account over the next six years.  So we have great concerns about that, and that's our position.  Thank you.

MS. DUFF:  Thank you, Mr. Higgin.  Mr. Keizer, is there any -- can you reply to some of this?  Actually, I have a question before we do.  Is it clear that the small modular reactors are to be regulated?  I thought there was -- I read the technical conference, I read the exchange that because Mr. Anderson -- his question.  So I'm concerned -- just a bit confused, maybe, if that's the right word, about regulated and unregulated and there's no assets which are prescribed, so what are we talking about here?  I address this to Mr. Keizer for OPG.

MR. KEIZER:  Thank you, Madam Chair.  On the first -- on your question about the SMRs, I don't believe that there is -- obviously the regulation has not been amended yet to actually reflect whether any asset was prescribed or not prescribed, so it's not within that prescribed list.  But the section itself relates to new nuclear and the recording of costs for those new nuclear amounts and the non-capital amounts.

So to the extent that the regulation is interpreted in the way that OPG has, it contemplates being able to [audio dropout] in the account.


The issue that I have, I guess, is, is that in the comments that are made the effect of what people are trying to make is you should be pre-approving these costs and you should somehow be pre-approving whether or not OPG [audio dropout] not an SMR program, but --


[Reporter appeals.]


MR. KEIZER:  Someone has their microphone open.

MS. DUFF:  Just to read to you, Mr. Keizer, the last words she wrote were "the issue I have is that the comment that" -- sorry, it keeps moving, sorry.  "That the effect that people are trying to make is that you should pre-approve the SMR program".

MR. KEIZER:  Yes, I mean, ultimately I think yeah, one party said, well, you know, it's too much risk and the costs are being expenditured.  OPG has indicated that it's accepting the risks relating to these projects.  There's no requirement within the regulation that actually requires any of the expenditures to be pre-approved or the approval to occur.

Typically the circumstance arises before this Board that the account is established; whether the account is established by way of regulation or even established by way of Board order, that an account is established, and what that usually implies is that the applicant has the ability to interpret the scope of that account, record costs in that account, proceed to do what it needs to do, and then, upon the point of seeking disposition, although it may have the right to record those amounts on disposition, it has the ability to actually come forward, at which time the Board would assess, are these costs eligible?  Are they not eligible?


And then the next question is, are these costs, if there is a test for prudence that applies, are these costs, you know, prudently incurred?  And then deal with the disposition.

What my friends are suggesting is, oh, no, no, we don't want to do that, because we're not happy with the circumstances of SMRs and they may spend too much money and it may be some kind of a circumstance where we're somehow going to be bound to do this, that you'll be compelled to approve it, Board, just by virtue of the fact that the costs have been recorded.

And that's not the case.  The costs are recorded in accordance with the scope of the account, and typically, as each would be the case.  In this circumstance these costs are non-capital costs, which they would otherwise be able to do.


And I think that what people are saying is, well, you should actually be screening the activity first, even if you believe that the section applies, and then you'll record the account; or you are -- it's too risky for you to do.

And I don't -- and there is no -- nothing before the Board to approve at this point in time.  The regulation is clear, what the regulation has to say, and the interpretation of it and the ability to record those costs, like it would be for any account that's set out in the regulation and how we would actually proceed in that regard.

MS. DUFF:  If the Panel were to disagree that the nuclear development variance account should be used for this purpose, you'd have to expense them.  I mean, we're not pre-approving them, we're just -- if there is potential here that the Board could decide that that's not the purpose of the account or we don't agree with that.  Isn't that a possibility?  In which case OPG would have to expense those costs in, what is it, 2018 and '19, rather than deferring them to a future period?

MR. KEIZER:  And so I guess the question is if we continue to incur those costs, does that mean we should come back every month for every amount of money that we spend so you could pre-approve all of the expenditures that we would make in respect of developing an SMR?  Because it would seem to be that's what we would have to do in order to be able to say, statutorily, you know, the regulation has given us a right to record amounts in the account.  And what you'd be saying is, well, no, I don't agree with what you've spent.  You can't record it on the account.  And so then the question would be, well, can I spend any more money in the future, and the answer would be, well, no, or, yes, but you've got to come in and get the expenses pre-approved.

And it would seem to me that what you've done is shifted the risk from OPG, in a way, in the future to pre-approving how the project should proceed as opposed to the way all accounts work, even accounts established by way of regulation or otherwise, that the utility bears the risk; it incurs the costs; it interprets the scope of the account.  And when it comes back for purposes of approval the Board assesses, are the costs appropriately recorded?  That's the very nature of the issues that we're going to deal with for those other accounts that we're actually disposing of.

Here we don't even -- here it's, we're in a position of development and planning, and you're reaching a conclusion as to whether the development planning is appropriate in the context of the regulation itself rather than waiting for the entirety to be done, the account costs to be recorded, and assess that at the time of disposition, as you typically would do.

MS. DUFF:  Is there a potential that you would be recording a non-regulated asset in a regulatory deferral account?  I mean, the fact that it's not determined to be a regulated activity, that's where I'm struggling.  Perhaps you can clarify for me.

MR. KEIZER:  To the extent that it's a new nuclear, it first qualifies with respect to the account.  And even if it is recorded in the account, the amounts can't be disposed of unless the assets aren't prescribed.

So at this stage, where OPG is, they're at a stage where they are developing the early stage of determining the feasibility of the SMR and to be able to by the fall or late fall, be able to get to a point where they actually have an appropriate business case to be able to decide whether it's going to proceed or not.

It still means the accounts the funds incurred qualify with respect to the account, in my submission.  But in essence, the determination of, you know, the viability of this is ultimately -- as you move forward through the project, it's something that's currently in development and consideration.

And then I think ultimately the question is to the extent that we're going to recover the amounts from the account, is that can you do so because, is, one, the project real, and two, is the project prescribed.

MS. DUFF:  Mr. Anderson, I'm giving you a chance to reply and then I'll move on.
Reply Submissions by Mr. Anderson:


MR. ANDERSON:  I thank you for that, Madam Chair.  It appears as though my friend, Mr. Keizer, is answering some of the questions put forward where we actually haven't had the opportunity to put forward the key concerns that AMPCO has, and I'm assuming some of my colleagues in the intervenor community have.

I'll take a couple minutes, if that's okay.  I only have a couple high-level points.

First, OPG has already engaged the discussion of SMRs by including evidence on the matter at Exhibit F2, tab 8, schedule 1, and including its discussion of the business plan as part of Exhibit A2, tab 2, schedule 1.

In those exhibits, OPG submits that they plan to post $272 million in an NDVA, nuclear development variance account, for expenses incurred in '20 and '21, as we have already discussed.  And they are also adamant they don't plan to clear that account as part of this proceeding.

OPG takes the position that since they're not clearing it, there are no financial consequences associated with it and therefore the issue of SMR should not be included.  AMPCO doesn't necessarily agree with this.

We believe the posting itself should be of interest to the panel, since it clearly signals OPG's intent for SMRs to fall within the scope of regulation 53/05.

And what we're only talking about within the context of the NDVA is section 5.4 of the regulation, but there are other sections that should be of interest as well, and the Board should have the opportunity to probe those sections as part of its proceeding, and specifically 6(2)(4.1) also speaks to costs incurred and firm financial commitments made to the development of proposed new nuclear generation facilities.

It would be of interest to AMPCO, and presumably the Board, to understand OPG's plans for that section of the regulation, among others.

My friend Mr. Higgin referred to section 6(2)(4), which is the adding capacity section for nuclear and hydroelectric.  6(2)(4.1) is a subsection of that.  It speaks specifically to new nuclear development, and I'd be very interested in finding out more of about that.

The second point AMPCO wants to raise has to do with the general subject that expenses that are not currently included in OPG's application.  There are many material expenses that are not included in this filing, such as costs included within the Pickering closure costs deferral account; costs included within the COVID-19 deferral account, and costs included within the fitness for duty deferral account; the rate-smoothing deferral account; a portion of the NDVA; and certain components of the capacity refurbishment variance account.

The potential for material SMR costs being incurred during the test period to be cleared at a later date increases the amount of its cost escalation.  The general approach of not seeking recovery of all material costs tends to reduce the overall revenue requirement being sought in this application and pushes down the road to be dealt with at a later time.  This fragmented approach understates the true consumer impact of OPG's current application.

AMPCO assumes the Board shares this concern in respect of fragmentation of the true impact, and should also be further concerned about the quantum of SMR capital and non-capital costs that could potentially be incurred during the test period.

Further, it's possible that OPG will at some point apply for recovery of significant amounts of capital and non-capital costs that have already incurred, incurred with no ability for the Board to have given OPG any direction regarding the appropriateness or the prudence of that spend.

AMPCO expects that the Board would prefer to have those discussions before the money is spent, not after.  And this is very consistent with what my friend Mr. Shepherd discussed during the discussion -- the hydro CRVA discussion.  He indicated at that time that the Board had OPG's nuclear capital forecast to evaluate as part of this proceeding, and that's correct; but that forecast doesn't include anything for SMRs at this point.

So we have to believe if this facility is to be in-service by end of the decade, which is set out in Exhibit F2, tab 8, schedule 1, that significant capital amounts would have to be required to be spent during the test period.  And the Board should know about that before the start of the test period.

So as we've heard today, we're not arguing that SMR expenses are appropriate or not appropriate.  We're simply saying that all parties should have the opportunity to investigate OPG's plans for SMRs before significant capital and non-capital costs are incurred.  And the conversations about those plans should take place sooner rather than later, so OPG can benefit from the Board's wisdom.

I wanted to make sure I kind of set out the four corners of our concerns, and I appreciate your indulgence in that.  And I can answer any questions you might have.

MS. DUFF:  I have no questions.  Other Commissioners?

MR. JANIGAN:  I have no questions.

MS. DUFF:  All right.  The Panel will now -- I think that is the rest of the unsettled issues.  I know it's a little bit late in the day, but I would rather push through and try to complete.

We had a few questions regarding the settled issues.

MR. KEIZER:  Madam Chair, can I address something Mr. Anderson did?  It's not a submission that he previously made.  So therefore, I think I'm appropriate in being able to do so.

MS. DUFF:  Okay.

MR. KEIZER:  If that would be acceptable to you.

MS. DUFF:  Okay.

MR. KEIZER:  I'm sorry, I may seem I am trying your patience, and I apologize for that.  But I do want to be able to at least put forward a position, and he raised something about the fragmentation of this and he also had indicated about 4.1 and raised questions with respect to our understanding of that.

With respect to the fragmentation issue, the deferral and variance accounts that he makes reference to are those which OPG is properly entitled to be able to record amounts in, and be able to carry that out.  The issue before you is to actually approve the costs that we're seeking to bring either capital bringing in-service or costs that actually will form part of the cost of service and the rates which were made under 78.1, not with respect to all other things we could potentially be recording in the accounts or may get recorded in the accounts in the future, or may not get recorded in the accounts in future and how that somehow impacts.

The fundamental fact is that with respect to those accounts, you do have a process.  The process is that the amounts get recorded in the account and you have the ability to assess that upon disposition.

He made allusions to the fact that section 4.1 would somehow give you the ability to assess and consider what is being recorded in the SMR account, and he also pointed to Mr. Higgin's comments with respect to the CRVA and that 4.1 was part of the CRVA.

The essence of that section is in 4.1 relates to your determination of whether costs were prudently incurred; not whether they will be in the future incurred, but whether or not they're prudently incurred and, in my view, as part of the disposition of the account to the extent the costs would be incurred in forming part of rates.

It's not about pre-approving costs that may be spent or have been spent and recorded in the account.  It's about the costs that have been spent or will be spent as part of -- sorry, that have been spent and that will be forming part of rates and whether or not they are incurred.

So it's not a pre-approval mechanism.  And to the extent he is trying to understand our position under 4.1, I think as we initially stated, we agree with Board staff.  But doesn't extend to the point where we're actually asking anyone to find anything to be prudent, or that you would be pre-approving those costs.

Thank you very much.

MS. DUFF:  Just quickly going back to your triple-R type reporting that OPG provides, I don't believe DVA balances are part of that reporting.  Have I missed something there?

MR. KEIZER:  To be honest with you, Madam Chair, I'm not sure off the top of my head whether that is correct or not.  I would have to clarify that.

MS. DUFF:  You can look at that.  Fair enough.  Thank you very much.  
I'm now going to proceed.  As I was saying, it is late in the day, but I think the Board could ask its few questions and we can complete without taking the lunch break, if that's amenable to everybody.

So if we could please advance to -- I want to go to the partial settled issues list, if you could pull that up, please.

Now, Mr. Millar, I'm going have a few information requests for OPG, so I don't know the appropriate way to mark that.  Usually it's not customary to have information requests stemming from an issues day.  Perhaps the best thing, this could just be added to the undertakings from the technical conference as maybe day five.  I'll let you think about that while I proceed with my questions.

So just, if we can please go to Issue 1.1 under general.

Under issue 1.1, and we talked about this a little bit earlier today, but Mr. Keizer, the Panel does have a request related to this, and it also dovetails with issue, what is it, 14.1, under reporting and record-keeping.  But when you provide information -- like during a custom IR period, five-year period, there is annual reporting that you provide.  That stems from directives from EB-2010-008, and there are also on some additional nuclear reporting that was specified in the 2016-0152 decision.  And OPG provides that, I guess, to the Registrar's office.

And what I would like you to do to make sure we have a complete record is with respect to the 2019 and 2020 rate years, the two years in which the ROE for the regulated assets exceeded 300 basis points, I would like in a consolidated form sequentially you to provide what and when was provided to the OEB regarding meeting the reporting requirements.  Is that something --


MR. KEIZER:  Just so I understand, I heard you say, in other words, just a listing of what and when was provided?  Is that -- you --


MS. DUFF:  And what.  So today, for instance, we saw the July 31st, 2020 letter.  There is more than just that.  That was the non-confidential version.  There was a confidential version and there were nine clarifying questions from the Board and back.  OPG responded.  I would expect that to be part of that package.  And also, so it's more, I wanted to know about those particular rate years.  When it was filed -- it may expand before or after.  Like, if some information was provided on an actual basis and some was provided on a forecast basis, and I think we need to review that and see what happened with respect to those two years, and that'll inform parties as they just -- what information was available during --


MR. KEIZER:  A listing of the information?

MS. DUFF:  Yeah.

MR. KEIZER:  Just a list?  Okay.

MS. DUFF:  Well, no.  Like, for instance, I want to see the nine clarifying questions.

MR. KEIZER:  Oh, I see.  All right.  Sorry.  I didn't -- I thought you just wanted -- so you want the documents as well?

MS. DUFF:  Yes.  Sorry for not being clear.  So I think there may be some information provided in April.  There seems to be some information provided in July.  I'm not even too sure I've even seen everything that's available, so I think having that available to all parties would be important to assess.

The last question I asked you was, are DVA balances, you know, provided as part of that, and both of us said we weren't too sure, so...

MR. MILLAR:  Madam Chair, would you like me to mark that --


MS. DUFF:  Yes, I would, please.

MR. MILLAR:  Since we already started renumbering sequentially as part of this with the exhibits, I'll suggest the same for the undertakings, so let's call this JI1.1, and it is to provide, I think it's the documentation related to OPG's triple-R type filings for 2019 and 2020; is that right?

MS. DUFF:  I think that captures it, yes, thank you.

MR. MILLAR:  Thank you.
UNDERTAKING NO. JI1.1:  TO PROVIDE THE DOCUMENTATION RELATED TO OPG'S TRIPLE-R TYPE FILINGS FOR 2019 AND 2020.

MR. KEIZER:  Sorry, Madam Chair, just to clarify, and to the extent that something is filed confidentially, we'll continue to file it confidentially when we provide the documentation.

MS. DUFF:  I mean, maybe information that was provided confidentially two years ago is no longer confidential as well, but, yes, you have that right.

MR. KEIZER:  Thank you.

MS. DUFF:  I just have a question regarding the placement of issue number 3, nuclear benchmarking.  In prior -- in OPG's draft issues list it was embedded further down.  Is there a reason why it is now number 3 ahead of the COVID pandemic, ahead of rate base?  Is there some other indication of why that needs to be third?  I don't want to have it subject to interpretation why nuclear benchmarking is separate and isolated.  Perhaps -- I don't mean to put it on Mr. Keizer.  Any party that wants to perhaps inform the Board so that we just can appreciate the rationale behind that movement.

MR. KEIZER:  I believe that was a staff request, and we agreed with it, but -- so maybe staff may be able to answer.

MR. MILLAR:  Sure.  With respect to its placement in the order, I don't think there is any magic to that.  I think you're right.  It moved -- and to be honest, I don't remember exactly why.  It may have just been part of the editing process.  That's where we ended up putting it.  So I don't think you should read anything into that.  And if your question is why is this specifically separated, arguably benchmarking is included under a number of other topic areas.  It can relate to capital spend; it can relate to O&M.  But it's kind of -- we viewed it in the past as kind of its own thing that has impacts on other areas, but it has been separately identified in previous cases, and we thought for greater clarity it would be helpful to do that here as well here.  But I don't think there is anything more to it than that.

MS. DUFF:  Okay.  I appreciate the explanation.  Thank you.

If we can now proceed to issue 4.1.  So again, I have an information request for OPG.  I was reading the transcript from day three, and there was -- in particular there was a questioning from OEB staff's Mr. Gluck regarding COVID expenses, and I have to admit it appeared that the information was in a number of interrogatory responses, and what the Panel would really like is in one consolidated view to get the numbers and the dollars together regarding COVID-related expenses in 2019 and in 2020, those particular years, and I guess 2021 to date if necessary.

The way the information seems to be available to parties now is in interrogatory responses, and those are parsed out based on the rate-making proposals for OPG, so, you know, is it deferred, is it capital, you know, what section does it go in, and that's not really the objective of the request.  The objective is to get all of the numbers together.

And if it's of any guidance to you, it was -- I was reading transcripts, and it was day three, which was May 7, and it was pages 32 to 43 in particular.  So I was hoping that OPG would be willing to gather the information from those various interrogatory responses and put it together so that the Panel can see whether it's Darlington or non-Darlington, O&M or capital.  We can see all those numbers together.  Is that something that you would undertake to do?  Mr. Keizer?

MR. KEIZER:  Yes, we'll look at that, Madam Chair.

MR. MILLAR:  So Madam Chair, that's JI1.2, and as I understand, it's to provide a consolidation of all the COVID-pandemic-related costs in a single spot.
UNDERTAKING NO. JI1.2:  TO PROVIDE A CONSOLIDATION OF ALL THE COVID PANDEMIC-RELATED COSTS IN A SINGLE SPOT.

MS. DUFF:  And the last question I have, it's relating to really the market renewal program, and we spoke about it briefly, and I'm just a little confused, or perhaps you can clarify where this issue is in this proceeding and if it's embedded within this list.

So based on OPG's application, the market renewal program -- I'm paraphrasing, of course, but you said it's going to be an event determined in the future and at that time OPG will file an application to deal with that.

What kind of application would you be filing, and do you expect to file that within the custom IR term, within the next five years, Mr. Keizer?  So what kind of application?  That's my first question.  Is it a Z factor, is it a deferral account, is it -- what is it?

MR. KEIZER:  Well, I would rather if I could answer that by way of undertaking, because I don't want to misspeak with respect to the nature and scope of the application, because there may be elements that I do not know, and it may be something that's known better by folks within Regulatory Affairs.

So I think that there are, I guess, two issues.  One is the hydroelectric incentive mechanism, whether or not that needs to be changed in light of changes to the market rules and the way in which dispatch is structured, moving away from a real-time to more of a day-ahead structure, which is what the market renewal program contemplates.  So I think that is one element that has already been explicitly stated, I believe in Board Staff IR 11, which actually does talk about the market renewal program and the approach related to it.


And then I think the question is whether or not there are any other implications with respect to settling OPG relative to the market price, but I don't have any clear specifics with respect to that.


MS. DUFF:  I'm not asking for an undertaking at this point.  It's just is this issues list sufficient to address that issue?  I think it was also on day three there was JT3.11, and I think OPG was going to undertake for the IESO to provide some comments on its expectations -- I don't want to paraphrase again; it's dangerous.


But when that answer comes back, under what issue do you think the market renewal program, the consideration of that as the Board is setting the nuclear payment amounts for potentially five years in this custom IR, where will that fit, knowing we're going to have the subsequent event?  Is it issue number 2 under the rate framework?


MR. KEIZER:  Well, it's not forming part of any request that we currently have with respect to the current application before you.


I think, as I recall, I think it's A -- sorry, I lost my note, but the explicit reference to Staff 11 sets out the approach or the issue relating to market renewal which is currently the OPG is in receipt of the IESO's expected and contemplated market renewal program.  The consideration is still being given with respect to that and how and why that could impact OPG, and that analysis and study is still ongoing and it doesn't form any part of a proposal in this application.


MS. DUFF:  I was pulling up -- the undertaking is
to -- anyhow, we all know what the undertaking is.  It does say to provide the evidentiary reference for -- no, that's not it.  I misspoke.


When that response comes back from the IESO, I want to make sure it's within the purview of this panel to consider that issue.  You took the undertaking, so I assume we will look at the market renewal program, the fact that it's a known event that's goes going to happen in the custom term.


When we're setting payment amounts for five years, should we put our mind to -- could that be an off-ramp provision or something?  That's where I'm getting at.


MR. KEIZER:  I think what was contemplated currently is that there wouldn't be something contemplated within the context of this application, but rather, to the extent that OPG as a generator are able to understand the implications of the market renewal program overall, would be able to determine the impact it would have with respect to its generation fleets and any dispatch related to it, and that would be the subject of a future application by OPG.


The nature of that application I think would have to be able to understand what it is about the market renewal program, the implication it would have for OPG, and whether or not that would be material such that they would bring forward an application in that regard.


MS. DUFF:  The undertaking was JT3.11, to request that OPG file a letter about how it is going to incent OPG to participate in a day-ahead market.


I envision this panel could set payment amounts for five years for the nuclear, and yet we're going to have an event that's going to happen during that five years regarding perhaps financial incentives from the IESO, contract amendments from the IESO.


I want to make sure that to the extent necessary, this Panel is able to think about that when setting up the framework.


MR. KEIZER:  Then I would say that to the extent that -- you know, given the response of the undertaking and I can't say necessarily what's in the undertaking today, but my sense is it would probably fall under the -- and could be considered under Issues 2.1, with respect to any of the rate-setting or any kind of nuclear payment amounts as appropriate, but basically still has to do with the rate framework.  That may be an appropriate place for it to be dealt with.


MS. DUFF:  Okay.  Thank you very much.  Mr. Millar, I see you put your camera on.  Did you want to add a comment?


MR. MILLAR:  Only very briefly.  I appreciate OPG is in a tough spot because MRP is not their program, so there are a lot of unknowns here, so maybe nothing at all will happen -- although obviously the plan is that there will be something.


But in staff's view, issues around the rate framework will include the term of the plan, off-ramps, things like that, all the types of things you've discussed.  So to the extent there are questions about MRP and how it may impact later years of the plan, I would think those would fall under issue 2.1.


MS. DUFF:  Thank you very much.  That was important to clarify.  Those are -- that was all the questions I had.  Everything else has been taken care of.


Mr. Sardana, any comments or questions?


MR. SARDANA:  No further comments, Ms. Duff.  I think you've asked the questions I had on the market renewal program and OPG's intention to file an application, perhaps, or perhaps not.  That was well done, thank you.


MS. DUFF:  Mr. Janigan?


MR. JANIGAN:  None from me, Madam Chair.


MR. MILLAR:  It seems we're getting close to the end, and I did want to remind the parties that Mr. Sardana had asked a question of OPG about how long it might take them to prepare certain information.  I don't know if Mr. Keizer is prepared to answer that at this point, but I didn't want that forgotten before we went off-line.


MR. KEIZER:  I would rather if we have a chance to confer further, we can probably advise with respect to that in writing fairly promptly for the purposes of Mr. Sardana's needs.


MS. DUFF:  I think that would be helpful, thank you very much.  I think that concludes -- if there are any procedural matters, any questions regarding next steps in the proceeding.  According to Procedural Order No. 1, motions day will be on Friday.  The panel has already received letters regarding people's intent to participate that day.  That's very helpful and will assist in our planning.


MR. KEIZER:  I'm sorry, Madam Chair.  I just, maybe just so if you could -- and if it's possible, just to articulate again.  We'll look at the transcript obviously, but the exact information that Commissioner Sardana wants is related to our ability to provide comparable information that we would have provided ordinarily in July?  Is that correct?


MR. SARDANA:  That's absolutely correct, Mr. Keizer.  Mr. Shepherd had referenced that OPG will be providing some information towards the end of July, and then he'd asked for that to be accelerated to May 31st.  And I wondered if that could be done or not.


MR. KEIZER:  And whether all the information is currently available.  We will advise if it can or cannot be done on a final basis or preliminary basis.


MR. SARDANA:  Thank you.


MS. DUFF:  To rephrase, what can be produced by May 31.  Thank you very much, everyone, for your participation today.  We covered quite a bit of ground.  I appreciate everyone's efforts actually in also reorganizing and drafting the settled issues list.  I imagine that was considerable amount of work for all parties, and I think the organization and structure is an improvement.  So thank you very much.

The Panel will issue its decision regarding a final issues list.  As I said we'll endeavour to do that before Thursday morning, and that should, as I said, set the structure and scope for motions day in the proceeding.


With that, thank you very much.  And this issues day is adjourned.

--- Whereupon Issues Day concluded at 1:17 p.m.
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