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NO uNDERTAKINGS FILEd.


Thursday, April 13, 2023
--- On commencing at 9:32 a.m.

MR. MORAN:  Good morning, everybody.  My name is Patrick Moran.  I'm presiding commissioner.   I'm joined by Commissioner Allison Duff.  I just want to note that Commissioner Anthony Zlahtic is also a member of this panel, but he won't be participating in the motion today.

I think we'll start off then.  Cherida, could you then provide us with the land acknowledgment?

MS. WALTER:  Sure.

MR. MORAN:  Thank you.
Land Acknowledgment:

MS. WALTER:  The Ontario Energy Board acknowledges that our headquarters in Toronto is located on the traditional territory of many nations, including the Mississaugas of the Credit, the Anishnabeg, the Chippewa, the Haudenosaunee, and the Wendat peoples.  This area is now home to many diverse First Nations, Inuit, and Métis Peoples.  We also acknowledge that Toronto is covered by Treaty 13 with the Mississaugas of the Credit.


We are grateful for the opportunity to gather and work on this land, and recognize our shared responsibility to support and be good stewards of it.  Thanks.

MR. MORAN:  Thank you, Ms. Walter.

Mr. Millar, could you just review the hearing logistics for the attendees?
Preliminary Matters:


MR. MILLAR:  Certainly.

MR. MORAN:  Thank you.

MR. MILLAR:  So just a quick reminder -- most folks have participated in a few of these before, but just in case you need a refresher, you will be aware that this session is being broadcast over the air on YouTube.  And in respect of our participation here on the Zoom call, first, just a reminder, if you are not speaking, you should be on mute and you should have your camera turned off.  There is a chat function available on the Zoom platform, and you're free to use it, but to the extent you do, just be aware that obviously that does not appear on the transcript and it's not part of the formal record.

If you're planning on privately messaging somebody, make sure it's actually private and not to the group.

Third, if you haven't already done this, and I think most people have, beside your picture you should have your full name and the organization that you are representing.

I think everyone knows how to do that, but if you don't, you kind of click on those three dots and it provides the option to adjust your name.

Then finally, this is a virtual session, so I don't think there's going to be a lot of back and forth; in fact, there's probably only a few parties speaking today.  But when you come on, please state your name and your organization again, just so it's easy for the court reporter to see who is talking.

And that is all for me, Mr. Moran.

MR. MORAN:  Thank you, Mr. Millar.  We will take appearances now.
Appearances:


MR. MILLAR:  Since I've got my mic on, Mr. Moran, perhaps I'll start.  My name is Michael Millar.  I'm counsel for OEB Staff.  I'm joined today by Ian Richler, who is my co-counsel, and I believe that the case -- the OEB Staff case manager, Khalil Viraney, is here as well.  And typically, the applicant would go next.

MR. MORAN:  Enbridge parties.

MR. O'LEARY:  Good morning, Mr. Moran and Ms. Duff.  It's Dennis O'Leary for Enbridge Gas, and I'm joined by my colleague, David Stevens.  We're also joined from regulatory Enbridge Gas by Mark Kitchen, Vanessa Innis, and Joel Denomy.

MR. MORAN:  Thank you.  Maybe we'll go to Schools Energy Coalition next.

MR. RUBENSTEIN:  Hi, good morning, Commissioners Moran and Duff.  Mark Rubenstein, counsel for the School Energy Coalition, moving party today.

MR. MORAN:  Thank you.

Please don't all jump in at once.

MR. QUINN:  Good morning, Commissioners Moran and Duff. Dwayne Quinn on behalf of FRPO.

MR. MORAN:  Thank you, Mr. Quinn.

MS. GIRVAN:  Good morning.  Julie Girvan on behalf of the Consumers Council of Canada.

MR. MORAN:  Ms. Girvan.

MR. ELSON:  Good morning, Commissioners.  Kent Elson, counsel for Environmental Defence.

MR. MORAN:  Mr. Elson.

MR. JARVIS:  Good morning, everyone.  It's Ian Jarvis, representing the Building Owners and the Managers Association.

MR. MORAN:  Thank you, Mr. Jarvis.

MR. BROPHY:  Good morning.  Michael Brophy on behalf of Pollution Probe.

MR. MORAN:  Mr. Brophy.

MR. GARNER:  Good morning.  Mark Garner on behalf of VECC.

MR. MORAN:  Mr. Garner.

MR. BUONAGURO:  Good morning.  Michael Buonaguro on behalf of Ontario Greenhouse Vegetable Growers and the Canadian Biogas Association.

MR. MORAN:  Mr. Buonaguro.

MS. CHATTERJEE:  Good morning.  Jaya Chatterjee on behalf of Kitchener Utilities.

MR. MORAN:  Ms. Chatterjee.

MR. VOLLMER:  Good morning.  Daniel Vollmer on behalf of Ga Ginoogaming First Nation.

MR. MORAN:  Mr. Vollmer.

MR. LADANYI:  Good morning.  Tom Ladanyi on behalf of Energy Probe.

MR. MORAN:  Mr. Ladanyi.  Okay.  Thank you.

So a number of motions to compel further disclosure were filed with us.  We understand that the majority of the requests have been settled and that there's only one outstanding request by Schools.

So why don't we start off with you, Mr. Rubenstein, if you can let us know what you're looking for, and we're particularly interested in understanding what the relevance and value of what you're looking for will be.  If you can focus on that, that would be great, thanks.

MR. RUBENSTEIN:  Thank you very much, Commissioner Moran.  I have prepared a compendium of documents that I may be referring to, and I was wondering if that could be marked as an exhibit?

MR. MILLAR:  Yes, we can -- trying to think to my enumeration system, but that'll be KM, M for motions, 1.1, and it's the School Energy Coalition compendium.
EXHIBIT NO. KM1.1:  SCHOOL ENERGY COALITION COMPENDIUM.
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Commissioners, SEC brings a motion today for production of benchmarking studies or reports today that included Enbridge that were undertaken by either the AGA, which is the, as I understand, the American Gas Association, and the CGA, the Canadian Gas Association, which were identified in response to interrogatory 1.2-SEC-77.

And Enbridge has refused to provide that material on the basis that it has confidentiality or a non-disclosure agreement in place with the AGA and the CGA and that the company requires permission to disclose that information and that -- and those -- and it has not received permission from either of those two entities.

And SEC submits that that is not a valid reason for disclose for relevant information -- and I will get to the relevance part as -- and in our view the OEB should order production of those reports, consistent with a long line of previous decisions on this matter that have found confidentiality and/or non-disclosure agreements between a third party, here the AGA and the CGA, and the utility, here Enbridge, are not valid reasons for disclosing relevant information to the Board.

So maybe it's best if we can start and look at the interrogatory itself, which is at tab 1 of our documents, or page 2 of the compendium.

And in that interrogatory, SEC had asked to provide copies of all third-party benchmarking analysis, studies, reports, and similar documents undertaken for or including Enbridge since 2017 that are not already included in the application regarding any aspect that directly or indirectly relates to a material, and I stress the material aspect of Enbridge's business.

And you can see in the response:  Enbridge lays out a number of different benchmarking studies that it has undertaken, and the one I want to focus on is the -- is -- really begins in the second paragraph, where Enbridge discusses its annual benchmarking and special benchmarking studies that it undertakes with the Canadian Gas Association and the American Gas Association.

And in the subsequent paragraph, Enbridge says:
"Both the CGA and AGA have confidentiality agreements in place which require signatories to request permission to distribute their work.  CGA and AGA did not grant Enbridge this permission and, as such, Enbridge cannot provide these reports."

Now, I'll note there's a number of other benchmarking studies that are set out in this interrogatory that relate to customer service, brand loyalty, and some customer satisfaction website.  And I'll just note that we're not seeking disclosure of those materials.  I don't want to be seen as saying those are not important issues.  That may be for certain parties in this proceeding, but they're not key to what, in our view, to some of the more core issues that are related to this proceeding, which -- regarding obviously to setting just and reasonable rates costs [audio dropout]


Now, in the --


MR. MORAN:  Mr. Rubenstein, sorry, I don't want to interrupt you, but this might be a good time to ask the question.  Are you able to specifically highlight exactly what you are interested in, or are you coming to that anyway?

MR. RUBENSTEIN:  Yes, so it's really the information that's contained in that second paragraph.  That's the annual benchmarking studies that it has undertaken through the CGA and the AGA, as well as the special topic, so it's really the information in that second paragraph.

MR. MORAN:  Thank you.

MR. RUBENSTEIN:  And so, at the technical conference, SEC followed up with this information with Enbridge and essentially, you know, reiterated our request for this information and reiterated the views that, in their past decisions, the Board has consistently ordered production of benchmarking studies, regardless of a confidentiality agreement.

And, in addition, we asked Enbridge if they could even provide more information about the studies because, ultimately, we don't really know what exactly is benchmarked in these annual studies, more details about this information.  And Enbridge undertook an undertaking, undertaking JT 1.7, to see what other information it could provide.  If we can go to tab 2 of our materials, this is at page four of the compendium, Enbridge essentially says it's not even able to do.  The CGA and AGA are not even allowing Enbridge to provide further information about what is contained in those studies to have a better idea of what of the information -- you know, in some sense, parties could weigh the importance of that information and provide further details.

Now, the CGA did indicate, and you can see it in this interrogatory, that a subset of its data is available in the public domain and it cites to a report.  And I haven't reproduced the report, but, really, the report that is being cited here is really just sort of an industry report the CGA puts out which really discusses the sector at large.  So it provides, you know, the total amount of customers that are served by natural gas province-wide -- sorry, country-wide; the total kilometres of service lines sort of at a sector; financial information at an aggregate-sector level, not benchmarking Enbridge against all of these with respect to financial information.  So that information is not especially important for the purposes of benchmarking Enbridge against its peer utilities.

Now, my friends, in their letter, say essentially note in the letter that they filed on Wednesday that SEC has made no attempt to state how the AGA and CGA reports are relevant and how their contents have further bearing on this proceeding.  And, with all due respect, that should come as no surprise to Enbridge, since its objection was not on the basis of relevance at all.  It was simply on the basis that the information could not be disclosed.

And I note -- this is at tab 5 of our materials, tab 5 or page 24 of the compendium, under the Board's Rules of Practice of Procedure, when a party is unwilling to provide a full and adequate response to an interrogatory, it should serve and file a response.  And, in part A, where a party contends the interrogatory seeks information is not relevant, setting out specific reasons in support of that contention.

My friends didn't do that.  If we went back and looked at the SEC 76 or the undertaking, it is simply on the basis that it could not provide that information because of the confidentiality agreements.

   And I would just note that, throughout the interrogatories -- sorry, can you see me?  Have I frozen?

UNIDENTIFIED SPEAKER:  You are frozen.

MR. RUBENSTEIN:  If you can just hold one second.  I apologize.

[Technical interruption.]


MR. RUBENSTEIN:  All right.  Can you see me again?  I apologize.  I'm not sure exactly what happened there.

As I was saying, Enbridge has not been shy throughout this proceeding and interrogatories to comment about the relevance of information, to say that this information is not relevant.  In fact, even in responding to some of the Environmental Defence motion that it decided that it will provide the information, it notes in that letter that it doesn't feel that the information is relevant, but it will provide it otherwise.

I note, even in its letter where it makes the comment about SEC has not, you know, shown the relevance, it actually doesn't state anywhere it makes an argument that the information is not relevant.  And I think that is because, on its face, benchmarking information is relevant to the OEB.  We're talking about benchmarking information that Enbridge -- presumably, this is Enbridge benchmarking against members the CGA and AGA and other peer utilities.  Well, SEC doesn't have all of the details about what exactly is benchmarked because that information has not been provided.  Obviously, it is of value to the company, since it is undertaking these benchmarking activities.  Presumably, it helps determine the performance of the utility, which obviously goes to the OM&A capital request and other components of the application which its seeking.

As well, even historical information is important.  As the Board is aware, most of the capital that the utility has spent that it is seeking to rate-base has never actually been approved by the Board and it is in this proceeding that the OEB will be reviewing that information.  So understanding historical performance is important.

Additionally, as it goes over time from pre-merger to post-merger, the information asked for further studies between 2017 to now, it is obviously relevant to understanding the performance of the utility post-merger.  Has it improved?  Has it stayed the same?  Has it actually gotten worse?  And all of those things, because that is relevant to the 2024 requests.

And, in addition, there is a number of special topics that are listed in 1.2 SEC 76 that obviously talk to important and relevant issues; contractor oversight, integrity of the pipelines.  As the OEB will note, there is a significant amount of integrity capital that the utility is proposing to spend.  Maintenance, either emergency response, main and service construction, benchmarking, carbon emissions reductions, benchmarking, these are all important topics that play out throughout the issues list as relates to capital, energy transition, OM&A, and the sorts.

And, in fairness, my friends, as I noted before, have not really made a case that this information is not relevant.  In fact, insofar as we are getting into a detailed look at the specific metrics, as I noted, the parties have not even provided that information because of the confidentiality agreements.

Now, with respect, SEC submits the information is clearly, on its face, relevant.  I think the OEB -- and I won't take you to it, but, at tab 6 of our information, we've excerpted parts from the OEB's Handbook on Rate Applications, which also applies to Enbridge.  And, throughout it, it talks about the importance of benchmarking.

And, in fact, if you take a look at many of the decisions which we cited in our letter that are about the issue about disclosure, most of those result involve benchmarking studies, and the OEB consistently discusses the issue of the importance of benchmarking in its an applications.

Now, with respect to my friends' argument that Enbridge has entered into a confidentiality agreement with the AGA and the CGA and thus cannot provide the information, SEC submits that the OEB has ordered production and has repeatedly and consistently done so.  And, in our letter at footnote 4, we cite half a dozen decisions on this issue of confidentiality and non-disclosure agreements and that the OEB has said that they are not valid reasons for non-disclosure.  I don't plan to take you through all of them, but I want to walk through just a couple of them which really set out the OEB's guiding philosophy in this regard.   What they all really point to is that regulated utilities cannot shield themselves from disclosure of relevant information by way of a third party, an agreement with a third party.  Which is what the AGA and the CGA are.  They are third parties, and it is through the agreement that Enbridge is trying to shield itself from disclosure.

Maybe we could start at page 32 of our compendium.  This is tab 7.  This is a decision from 2013 rates case of Burlington Hydro.  In that motion, SEC sought production of certain benchmarking surveys that Burlington Hydro had referenced but refused to provide on the basis that it had a contract that neither was allowed to disclose that information or even tell the OEB much about it, or anything about it, which in many ways is very similar to the situation we have here.

On page 33 of the materials, there is a debate, there is a discussion about the arguments back and forth, but I just highlight some of the argument that Burlington Hydro made because they are in many ways similar to the ones that Enbridge is making here.  That is about half-way through the page, right before the bullet points, where it references that Burlington Hydro submitted that the circumstance in this case were materially different from examples cited by SEC and Board Staff.

Specifically, the Board should consider Burlington Hydro did not conduct the survey, but was only a participant.  Enbridge says the exact same thing in its letter.  Burlington Hydro only became a participant and obtained copies of the survey as a result of entering into a contract preventing it from disclosing the details.  That is essentially the argument my friends are making here.  And it further says that the survey is not central to the application.  It did not refer or rely on the survey in its application or interrogatory responses, except to be truthful about the participation in the survey.

I would assume that is the same here, right?  I'm not here to claim that my friends were relying on the survey, obviously, they're just responding to the interrogatory in a truthful manner.

But further on, on the next page, you know, Burlington Hydro said:
"Burlington Hydro submitted that, should such contractual obligations be consistently ignored by the Board, utilities would have their access to third-party information for any use severely restricted.  Enbridge mentions the same thing in its letter."

And if we scroll down to the findings, starting at the bottom of page 34:
"The Board ordered production of the surveys, the benchmarking surveys."

And it does so on the next page.  The Board says:
"Distributors cannot limit or exclude Board's jurisdiction by private agreements amongst themselves or the third party.  The Board has often stated that distributors must be cognizant of when entering into confidentiality agreements with third parties that extend to the provisions of information of documents that the utility knows or ought to know may be reasonably required to be produced as part of the regulatory process.  The Board finds that the benchmarking service falls squarely within the categories particularly under the Board's review of regulatory rate framework for electricity distributors.  Benchmarking information is also specifically important in addressing issue 2.1 in the Board's Issues List."

So let me stop there for a moment.

First, the Board is setting out what I think is a relevant principle here, is that the distributors, in this case, would apply to Enbridge, cannot exclude the Board's jurisdiction by simply entering into a private agreement amongst themselves or here with a third-party.

Similarly, a utility like Enbridge knows or ought to know that they might reasonably be required to produce benchmarking studies produced as part of the regulatory process.  They've seen this -- Enbridge, which has one of the most sophisticated regulatory departments in the Ontario regulated energy sector, would have been aware of this decision and the many decisions before and after about this when it entered into the agreement.

And similarly, the Board here finds that the surveys fall squarely within a category particularly under the Board's Regulatory Framework for Electricity Distributors, which has been broadly expanded, the Board's renewed regulatory framework, to all distributors, as seen in the rate handbook.

And while the specific issue 2.1, I think, was a generic issue about capital spending under the -- at the time, generally applies to the issues in this proceeding.

Now, if we can turn to page 45.  So this -- in tab 9.  So just to...

So this was part of a decision on a motion in Hydro One's 2014 rate case, and there a dispute arose around benchmarking of certain outsourced IT fees for a company that was a service provider of Hydro One.  And Hydro One had redacted certain information and did not want to provide it to anyone, even on a confidential basis.

And the OEB ruled otherwise, and you see this in the last paragraph of the page, where the Board said:
"The Board has confirmed many times that a confidentiality agreement between a regulated utility and a service provider does not prevent the Board from requiring disclosure of information on the public record."

And then goes on to discuss some of the specifics in that case.

Now, most recently in Burlington Hydro's most recent case, so this is the most recent decision we have on this issue, and this is at tab 8.  This is a procedural order from Burlington Hydro's 2021 rate case, EB-2020-007.

And a similar dispute arose.  There were benchmarking reports identified in an interrogatory, and that Burlington Hydro did not want to provide the information.

If we go to page 38.  We see this starting at the second paragraph, under the "findings" section, where the Board says:
"In a previous proceeding involving Burlington Hydro, the OEB explained that."

And it cites a section that I took you to from the previous Burlington Hydro.  And then it says:
"The same reasoning applies in this proceeding.  The OEB does not accept reports 1 and 2 related to benchmarking issues that were refused to be provided based on a confidentiality agreement, to be withheld from intervenors of the OEB based on private agreements with third parties."

Again, the Board making the same arguments.

Now, my friends in the letter tried to distinguish these cases, and they say that the CGA and AGA are neither third parties or service providers in the sense of the term intended by the OEB.  I don't actually agree, and they don't really explain what they mean by that.  I would say they are third parties; maybe they are in some sense a service providers.  But the same principles apply here.  They're an entity that is neither the OEB or the utility; and that by way of agreement amongst them between those two entities, Enbridge is saying that it can't provide this information, information that it is readily -- that it expected to be required to be provided through an interrogatory or through the regulatory proceeding.  And I don't see why this is different.

But maybe the most apt comparison is not -- to this AGA and the CGA is with -- which Enbridge is a member -- is that of electricity distributors to be involved in benchmarking with Electricity Canada, previously known as the Canadian Electricity Association, where similar disputes have occurred based on similar grounds and in fact broader grounds and the OEB has ordered production.

And the decision I want to take you to is -- where this happened is in EB-2014-0116.  This is at tab 10 of our materials.  And this was a motion brought in Toronto Hydro's 2015 to 2019 custom IR proceeding, and Toronto Hydro, who was a member of the CEA, undertook -- was involved in benchmarking activities that they had done, similar to the AGA and CGA in this proceeding, and the CEA would not agree to allow Toronto Hydro to produce that document, and so a motion was brought.

Now, unlike here, the C (sic) actually intervened in the proceeding to raise more than just a confidentiality agreement basis.  They raise a host of others, such as, there's a copyright dispute, there was a dispute about -- there was in fact a constitutional question that was brought on the applicability, a host -- whole host of reasons which ultimately were dismissed by the Board.

But I want to take you to page 58 of our materials -- this is page 10 of that decision -- because outside of all those questions with respect to the copyright, there is an issue arose was that CEA had argued that:
"The SEC motion should be denied on public policy grounds, because granting the request for leave would have a chilling effect on the improvements for which Canadian power utilities strive.  Disclosure would preclude the national benchmarking and data analysis that the CEA member utilities rely upon to improve their economic efficiency, performance, and customer service standard."

Sort of making a similar argument in some sense, what Enbridge makes in their letter here, that, putting all that aside, there are some other issues here, that you should not do that.  There is a chilling effect, those sort of arguments, which I know were made in the Burlington Hydro proceeding if you go back and read that decision.  Similar arguments that, we'll be kicked out, we won't be able to benchmark, and in fact none of these things have actually ever occurred.

And ultimately the OEB and the Toronto Hydro simply says:
"We don't accept that argument.  Benchmarking is becoming an increasingly important tool for regulators to assess the performance of those entities which they regulate.  As such, utilities will be required to participate in benchmarking activities.  Furthermore, the treatment of the reports, as ordered by the OEB, ensures that there will not be public dissemination of the information supplied by the utility, nor the corresponding conclusion.  The OEB has consistently maintained that utilities and regulators may be required to provide benchmarking reports for consideration as the OEB makes its determinations."

In this case the Board had granted confidentiality treatment essentially at the same time.  So that is where the reference about public dissemination that it's making in this decision.  Ultimately again the Board ordered production.

And again, this is actually probably the most apt comparison to the current situation, because here you have another CGA -- essentially the gas associations which Enbridge is a member undertaking benchmarking studies and here again the Board ordered production.

And maybe just the final decision to take you to, and just to be fair about the sort of wide scope of these proceedings, is the OEB's decision in EB-2016-0160, which is at tab 11, and this is with respect to Hydro One's 2017 and '18 rate case, and there was a dispute about production of a North American transmission form reliability report, and this is beginning at page 66 of our compendium.

There, there was -- and there the Board didn't order full production of the report at that specific time.  You'll see the Board mentioning that.  It says:
"The OEB is sensitive to Hydro One's concerns about maintaining its confidentiality agreements to NTF and will not compel production of the NTF report at this time.  The OEB will attempt to obtain information related to the benchmarking nature of this report in a fashion that could be used openly in the hearing."

Then essentially asked them to produce certain information regarding that report.

And I would submit the more appropriate report in this proceeding is to order the production of the full report.  And I think the difference here with respect to this decision and all the other decisions is there the Board was trying to ensure that the information be placed on the public record, and there was some idea of what the information contained and what those benchmarkings were.  We don't have any of that here.  We don't have any of the information.  We don't know what the metrics are, the comparators, and so a full review of those reports is required.

I will note that there is simply -- the question about confidentiality is really, in our view, a separate question.  Step one is that information should be produced and then the second step for this Board is, the information, should it be confidential?  And it may be that the confidentiality agreement and some of the other factors weigh in favour of confidentiality.  The Board has broad discretion.  But I do think that is a separate question for the OEB to make a determination.

Ultimately, SEC submits that benchmarking information is clearly relevant and important and consistent with the Board's treatment of this issue and the importance of benchmarking to the many  and very important issues in this proceeding.

I would just make one final -- and so we would submit that the information should be ordered to be produced, similar to the Board's previous rulings, consistent rulings, that confidentiality agreements are not a reason for non-disclosure.  And utilities like Enbridge ought to know that it will be required to produce this information.

You know, one final comment.  My friends in their letter have said that, well, if you are going to order disclosure, it should only be for the merged utility, so after 2019, not, as was requested, to 2017.  We would disagree with that.  There was a deliberate reason that the IR was posed the way it did and it asked for information starting in 2017.  Just to be clear, we didn't ask for it in the last proceeding going back to 2013, but 2017.  And that allows the parties to see the benchmarking performance over time pre- and post-merger, which we think is important to understanding the benefits and how it relates to the performance of the utility in this case, with respect to the pre- and post-merger activities of the utilities.

So those are my submissions.  If there are any questions, I'd be happy to answer them.

I think you're on mute, Commissioner Moran.

MR. MORAN:  Yes.  There was a dog barking in the background, so I had to turn off the microphone.  It wasn't a comment on your submissions, Mr. Rubenstein.

Thank you for your submissions.  I think, Commissioner Duff, do you have any questions at this point?  Thank you.

One question, Mr. Rubenstein.  Enbridge, in its letter, has said it hasn't relied on any of this benchmarking information in its evidence, and there are other references to other benchmarking information.  To what extent do you believe that this additional benchmarking information will add to what is in the record, as opposed to duplicating it?

MR. RUBENSTEIN:  Well, I mean, at the highest level, I don't know because I don't know anything about the benchmarking.  We just know there are annual benchmarking studies.  So, sort of at the highest level, I think there is some of that.

The second issue is I think it can only add to the information.  Right?  And I would say, if we go back to all of those decisions, all of those decisions essentially relate to very similar interrogatories, similar benchmarking.  They always take more information.  And I would say that it's especially important in this case, where the information was not prepared for purposes of a rate application.

Enbridge obviously undertakes these benchmarking studies and it has to actively opt into it, at least as I read Enbridge's letter, the actual terms of the agreement that it filed as appendix.  And so, obviously, it believes that this information is clearly going to be relevant.  And I would note that, in many areas, it hasn't filed benchmarking information, especially -- and so, while it has provided some benchmarking information as it relates to, say, compensation costs, there is some shared service cost benchmarking, and, obviously, there is the total cost benchmarking that is at issue in the Phase II, of this proceeding, but there could be many other areas where, with respect to the special topics, there is no benchmarking in any of those issues, we know.  With regard to overall issues about cost performance against peers, sort of at a unit-cost level or at a non-econometric level, we don't have that information and I think it could only go to providing benefit to the parties.

And I think, when you weigh that, especially with the Board's consistent comments about the benefits of benchmarking -- I didn't take you to that, but I would just, you know, for your own reference, in the Toronto Hydro proceeding, at the beginning of that decision, one of the questions was relevance, the CEA had raised.  And the Board went on to say that this is obviously very relevant.  And that is similar information that Toronto Hydro hadn't relied on, but, obviously, that information was beneficial to the Board and that information in this case should be provided.

MR. MORAN:  Thank you, Mr. Rubenstein.  Now, I know there are other parties participating today.  If there are parties who are in support of this motion and have some additional submissions to make, we would be happy to hear those.  We don't want to hear a repeat of the submissions that have been put on the record by Mr. Rubenstein, but, if there are any additional comments that parties want to provide in support of Mr. Rubenstein's motion, this is your opportunity.  Mr. Quinn?
Submissions by Mr. Quinn:


MR. QUINN:   Yes.  Thank you, Chair Moran.  I want to be brief, and I appreciate how Mr. Rubenstein has constructed his comparisons and precedents that happened in front of the Board.

One point of note -- because I think, Commissioner Moran, you started off with the relevance and importance of the information -- the Board doesn't have the ability, like it does with hydro utilities, to compare one utility to another.  And so this is information to allow the comparison of Enbridge to other entities.  There used to be the previous comparison of Union and Enbridge, but, obviously, with the merger, that is gone.  And, for that reason, we certainly encourage the pre- and post-merger information that SEC is seeking.

In terms of what topics may come from the benchmarking studies, while I'm not familiar with what is in those two specific studies, it is important to note that the utilities do work in these organizations which allow a comparison and should incent performance by the utilities, so it would be important for the Board to see that.

And one specific area, to add one area to the issue of relevance.  The first item in the original IR response, SEC 77, the first item of specificity that was noted was contractor oversight.  And, in contractor oversight, we have been very concerned with, and will be considering through continued analysis and discovery, how Enbridge's alliance partnership is working, particularly given the scope of -- well, basically, the fact that there is one utility across the province.  They have major projects which are essentially granted to alliance partners.  We are still trying to understand the incentives to work on behalf of ratepayers to protect costs and we would be very interested in understanding how Enbridge's approach compares with other utilities across North America in terms of providing ratepayer value for major projects.

So that is just one area, certainly, of relevance.  I know Mr. Rubenstein has done a great job of noting that the company has not particularly relied upon that for lack of production, but it's something that we would be very interested in seeing.

And, certainly, if the Board has a chance to see these documents, the issue of confidentiality can be maintained through the Board's practices.

So those are my simple submissions in favour of what Mr. Rubenstein is requesting.

MR. MORAN:  Thank you, Mr. Quinn.
Submissions by Ms. Girvan:


MS. GIRVAN:   Commissioner Moran, it's Julie Girvan here on behalf of Consumers Council of Canada.   \We would just like to register our support of Mr. Rubenstein's submissions.  Thank you.

MR. MORAN:  Thank you, Ms. Girvan.  Mr. Garner?
Submissions by Mr. Garner:


MR. GARNER:  Mark Garner for VECC.  We would also like to register our support.  The only thing we would add is that, in the letter from Enbridge that responded to this, one of the points they make is the harm that may arise in the Board ordering this.  And it seems to us that -- one of the harms that they indicate is that the AGA may, as they say, decline to include utilities in its future exercises, but it seems to us that that explanation makes the point of relevance.  I mean, I don't think -- clearly, my client isn't interested in the greater good of the American gas industry; we are interested in this gas utility.  And it seems to me that that position implies the relevance of this information to Enbridge.  They want to understand this information to help them understand how they run their utility, and how effectively they run their utility, which seems to, possibly, be precisely what the Board wants to understand.

So what we would say is that, leaving aside whether we actually think there was an actual harm to the possibility that they may decline to participate or not, we simply think using that as an explanation just makes the point about relevance not effective.

MR. MORAN:  Thank you, Mr. Garner.  Mr. Ladanyi.
Submissions by Mr. Ladanyi:


MR LADANYI:   Thank you.  We have nothing more to add except that we also support the motion by the School Energy Coalition, so would like to be registered as supporting the motion, thank you.

MR. MORAN:  Thank you.  And I would just point out that if all parties want to do is register support, we don't need that noted.  We're going to decide this motion on its merits.

Is there any additional submissions from any other parties?  All right.  I'm not seeing any.  I think we will turn this over to you, Mr. O'Leary, on behalf of Enbridge.
Submissions by Mr. O'Leary:


MR. O'LEARY:  Thank you, Mr. Moran.

I should start just with a brief overview of our submissions, and obviously we are taking the position -- the company is taking the position that the studies by the American Gas Association and the CGA should not be produced, primarily on the basis of relevance.

Our position is that studies -- and I will go to this in more detail shortly -- will be of little or no probative value to the Board, and that the findings in the reports may not tell the full story, because they have not gone through the screening and peer review that you would expect of a benchmarking study.

As noted in our letter, Enbridge Gas did not commission the reports.  There is no one that has undertaken a review to verify and ultimately approve and confirm the results in the reports.

They have not been proffered in support of any relief sought in this proceeding.  And importantly, there will be no witness that will be produced that can speak to how the data that is included in the reports was collected, whether there are any concerns with the data that was collected, are there any key pieces of data that were not included, whether and how the methodology was developed that was used for the purposes of the reports, and any caveats on the findings.  There's no person or expert, then, that would be present to answer questions from yourself, the Commissioners, or any of the intervenors and no one to sign a duty of an expert's form.

So on the basis of those concerns, we submit that from an evidentiary perspective there's little probative value.

During my friend Mr. Rubenstein's discussions, he was making reference to benchmarking evidence that has been filed in this proceeding, and it does appear in a number of places.  He referred to several areas.  But I should note that it includes the Mercer reports on compensation analysis, there's the Black & Veatch total cost benchmarking, which he did refer to, there's the Concentric report deals which deals with equity thickness and the comparison with other utilities, there's the benchmarking that was undertaken in the central functions report evidence.  And both of the Guidehouse reports have benchmarking with regard to design day and demand forecast values.

So there is a substantial amount of benchmarking that has been included in the evidence.

And I should state at the outset that we're using the term "benchmarking", in my submission, inappropriately, because it is a word that was used in the interrogatory and the response, but having a view to what is actually provided to these associations and ultimately what they generate is really just a mathematical exercise.  And there's no control or screening over the data that is provided to the association, so a request is made for certain type of data, and it's provided, but there's no screening to ensure that one utility is actually providing the same sort of data as another utility.  It's ultimately received by these associations, and it's just a mathematical exercise.  They set out a table that sets out, here's the data we were provided.  They then don't undertake a true benchmarking analysis, which would be a comparison of actual and appropriate comparators.  All they do is they list in the AGA's case 50 or 60 utilities across North America, the data that they've been inputted, they have the high, the low, and then the mathematical medium, and what you've got is just a mathematical exercise comparing a tiny utility, one that might be located in the Rockies with a utility the size of Enbridge Gas, and our submission is that is simply not relevant, as it would have -- give no benefit to anyone in this proceeding.

I should before I say anything further, I wanted to respond to Mr. Rubenstein's reference to the rules, and specifically Rule 27 of the Practice and Procedure, and the requirement in the rule to refer to and explain why a particular response is not being produced because it's not relevant, and our submission is that Mr. Rubenstein's comments are, frankly, unfair to the utility.  We received in excess -- and I don't remember the exact number, but I think it was around 1,500 -- 1,500 interrogatories, many of which had in some instances more than a dozen sub-questions to add all those up, and it was close to in excess of 3,700 interrogatory questions which are asked.

So if you look at the SEC 77, Exhibit, I believe, 1.2, 77, and it asked for the production of all these various reports, and there are dozens of them, to take the time, as part of the interrogatory response, to go through them all and then to articulate in respect of each one of them what parts are irrelevant, is really just unfair, because it would have been a time-consuming exercise and simply could not be undertaken at the time.

The fact is the company has now submitted in our letter of two days ago and today that these reports are not relevant.

So if I could ask, Angela, could you go to the compendium and the letter that was filed by Enbridge Gas.  I'm sorry, I don't have the page number.  But I believe it's right at the beginning.  The letter that was submitted by Enbridge Gas.  Can we get that up on our screen?

Are you able to see something?  Oh, there we go.  Just not concerned whether we were being shared with it.  Thank you.

So if you could go to Schedule 2 of that letter, Angela.  Exhibit 2.

So the letter identifies in the text of the letter the fact that we, the company, made a request for permission to release the documents it was not granted.  And that's one of the -- and that was the basis for not producing the interrogatory.

But our second submission is that the contents of the documents are not reliable.  What we see here is the actual agreement form which is executed by Enbridge Gas with the AGA.  If you look at the language of it, you will see in the first bullet -- just give me a second, please, because I can't read what's up on the screen, so I'm going to go to my actual hard copy of it.  But the first bullet in the document states that:
"The work we receive..."

So it's American Gas Association:
"...is the original creative copyrighted work of the AGA, and AGA grants my company permission to use the work for internal company purposes alone.  My company may not use it for any other purposes, nor reproduce, distribute, or make derivative works from it without the specific written consent of the AGA.  The work may not be used in rate cases or shared with regulatory commissions or other agencies."

The second paragraph goes on to say that:
"The work is confidential and proprietary, and my company will maintain the confidentiality of the work, including data provided."

Then the third paragraph speaks to the requirement on the company that in the event that there's a request for it, that the company will take all reasonable steps to ensure that it is treated confidentially.

The reason why in the first paragraph, it's not to be used or shared with regulatory commissions or other agencies, are the concerns that I'm going to show you in writing about the probative value of it; the fact that these are just mathematical exercises and, therefore, there aren't any results that should be taken away and relied upon for the purposes of any relief sought in this proceeding.

Angela, can you go to the next page, please.  This is the response from the AGA.  Just scroll down a little bit; the first two paragraphs.  This is the response from the AGA to the request by the company for permission to release AGA reports.  And first paragraph reads:
"On behalf of Enbridge Company and pursuant to a written confidentiality agreement between AGA and company, and other binding legal limitations, you have asked us for permission to distribute the AGA authored work or documents related to benchmarking analysis in response to specific data request to which the company believes the authored work or document may be responsive."

So they acknowledge that there's a request that is made.  It goes on then to state that:
"Each operator serves a unique and defined geographic area and their system infrastructure varies widely based on a multitude of factors, including condition, engineering practices, and materials.  Each operator will need to evaluate any practices in light of system variables.  Not all highlighted practices will be applicable to all operators due to the unique set of circumstances that are attendant to their specific systems.  Each operator needs to evaluate actions in light of system variables.  Any benchmarking results are not standards or necessarily the best practice for any particular company."

And that the last sentence is important because that is what my friends are going to proffer this evidence for, is that it sets some sort of best practice.  And the AGA is warning everyone:  That is not what the materials are for.

Then, at the very end of it, the AGA declines to grant permission.

If you could go to the next page, please.  This is the response from the Canadian Gas Association.  And, in the first paragraph -- and I won't read it -- there is a reference to the link to the public website, which I will take you to shortly, but that was ultimately the link included in the undertaking response that Mr. Rubenstein referred to.

The second paragraph states -- having said that, the statement that I would use comes from the second page of the document, which I will take you to, but the quote is:
"Information contained in this report is neither audited nor warranted, is not subject to peer review, and is not intended for use in regulator or financial filings.  No guarantees are made regarding reflecting historical revisions or corrections."

So, in other words, if a utility files data that is incorrect, it is not going to be revised.  There is no going back and trueing it up.  You are talking about perhaps unreliable data that is being produced.

If you could then go to schedule 3, please, Angela.  And I'm hoping, if you go right down to the bottom, to the link, are you able to click on that.  Ah, fabulous.


I'm not going to go through this entire document, but this is the link that is provided in the undertaking response.  And, if you would scroll through that to, well, the very next page.  And that is the quote that I read to you from the CGA letter.  It's a warning to anyone who is receiving the information that it is not intended to be used for regulatory purposes.

If you could then go to page 14 of 55.  These are some of the caveats that the CGA has identified on the public record.  The first explanatory notes reflect the fact that certain entities did not provide all of the data or that there were certain exceptions.  And, under general notes at the bottom, it confirms the fact there are no correction to historical data.  So that, we submit, should give rise to some concern by the OEB about the probative value and the reliability of the reports they have produced.

If I could then, Angela, ask you to go to page 16 of 55.  And I will come to the OEB precedents shortly, but it's obvious that all of the decisions that my friend has referred to are decisions that relate to electric utilities in Ontario.  And, as we know, there have been hundreds of them.  There are far fewer now, but we are still, I believe, in excess of 60; but, at the time of those decisions, there were probably more than a hundred.  And, as part of the renewed regulatory framework for electricity distributors, benchmarking as between those utilities was important and recognized as being something that the OEB was interested in.

By comparison, and this is from the CGA website, we are looking at the number of active customers.  And you'll see, on the bar chart here to the right, you've got Enbridge, and it is obvious from this that it is not comparable to any other gas utility in Canada.  And it goes without saying that, in addition to the size of the utility, the weather it faces, the topography that exists in Ontario, and the differences in its plant relative to all of the other utilities make it an inappropriate comparators; make those utilities inappropriate comparators.

So, on the basis of this evidence, we submit that the Board should have concern that there is a proper comparator to Enbridge Gas in Canada, and therefore what would be the value of requiring the reports to be produced.

I will not go further on that particular deck, but, in a number of areas, it is very clear that Enbridge is an outlier in the sense of its size and for other reasons.  Therefore, there could be no proper comparison made with the other Canadian gas utilities.

We did indicate in our letter to the OEB that there may be consequences if the Board orders the production of these reports that both the AGA and CGA treat and have required the company, as a condition of its membership in those associations, to not disclose.  It is something that -- I can't say specifically what they will do, but it is something that should be of concern.

In respect of the precedents that Mr. Rubenstein referred to, again, as I indicated earlier, all of them relate to electric utilities and in situations where, we submit, it was clear to the utility, or it should have been clear to the utility, that benchmarking in Ontario for electric utilities was an important function of the decision-making by the OEB.

If I could ask, Angela, for you to go to page 32 of the compendium.  And this is the EB-2013-015 proceeding involving Burlington Hydro.  If you can go to, I believe, page 4 of that, so four pages down.  My friend took you to the quote here, and we believe it is important because it stands for the proposition that you should distinguish between these decisions and what SEC is requesting in this situation.

He read the quote to you beginning in the second line of the top paragraph:
"The Board has often stated that distributors must be cognizant of this when entering into confidentiality agreements with third parties that extend to the provision of information and documents that the utility knows, or ought to know, may be reasonably required to be produced as part of the regulatory process."

So we stop there.  And our submission is that we don't believe -- or our submission is that we don't -- that the OEB should not conclude that the utility should have reasonably viewed the production of these reports as being reasonably necessary, for the reasons that I have just submitted.  The fact is that they are not true benchmarking reports and they have not undergone the same sort of analysis and review that a proper benchmarking study would.

I continue, and Mr. Rubenstein read this to you, as well:
"The Board finds that benchmarking surveys falls squarely into that category particularly under the Board's renewed regulatory framework for electricity distributors."


So the OEB is acknowledging that, for electricity distributors, that is the case, but there is no decision similar that relates to a gas utility, and our submission is that it is therefore reasonable for the company to have concluded that these reports would not be produced.

We did indicate in our submission, written submission, that, should you order the reports be produced, we request that, number one, that in the alternative, this is an alternative submission, we stand by the submission that they should not be produced, but number one, that there is no value in requiring production of reports to go back to 2017.  They should relate to the merged utility.

Secondly, that if the reports are produced, they should be produced in confidence, and the company requests confidential treatment of same.

Mr. Rubenstein seemed to accept that that is something that may be appropriate, at least in respect of parts, and we also ask for the right to seek the input of the CGA or AGA if you should so order that the report be produced.

Mr. Commissioner, those are our submissions, subject to any questions.

MR. MORAN:  Thank you, Mr. O'Leary.

Commissioner Duff, do you have questions?

MS. DUFF:  Yes, I do.  I have two, actually.
Questions by the Board:


Mr. Rubenstein, your camera went on.  Was there something you needed to say?

In response to the comments that you made, I'm wondering why Enbridge participates in these studies?  What value is it to you as a company?

MR. O'LEARY:  Well, it's something that it would be hard for me as counsel to describe.  But my understanding is that the utilities participate because they want to see what, essentially, everyone is doing, but they don't do it for the purposes of actually generating an application for rate approvals and relief of that nature.  But there are also other benefits of being members of the association beyond the aggregation of the data that is provided.

MS. DUFF:  I wasn't questioning your membership, I was questioning why do you participate in this study.  How many internal resources.  Is there any cost to Enbridge to participate something that has no probative value, that's a mathematical exercise that is not audited?

MR. O'LEARY:  I can't give you a specific number, but my understanding is that it is not a large devotion of resources and is not considered a priority because the company does not rely on the aggregated results for the purposes of proposing anything.

MS. DUFF:  And just to follow up on that last [audio dropout] the Enbridge is not relying on, what -- as a commissioner, how should I consider best practices in the context of this application that you have before us?

Is there no evidence or no claim that Enbridge is participating and aware of best practices that it can rely on in support of its application?

MR. O'LEARY:  The evidence we believe is rife with support for confirming that the company is in fact meeting the best practices or exceeding them in a number of ways.

And I referred to all the benchmarking analysis that is in evidence.  My point, Commissioner Duff, was simply that there isn't a benchmarking that can be taken away from the aggregated data from these reports.

I was not trying to suggest that benchmarking within the context of the application was inappropriate, just that there isn't going to be benchmarking that is something you can rely upon that is going to be the result of reviewing these reports.

MS. DUFF:  No.  In fairness, I did write down what you said.  The Concentric equity thickness, the Mercer, the Guidehouse, yeah, I took note of that.

Those are my questions, Commissioner Moran.

MR. MORAN:  Thank you, Ms. Duff.

Just following up, Mr. O'Leary, there seems to be two lines of argument that I've heard.

One is that if this gets disclosed there will be harm as a result of that, that CGA and AGA may choose not to allow you to participate in this particular exercise.

And then you've also suggested that, well, the exercise has no value anyway.

So I'm just trying to understand how you reconcile these two arguments.  Is there harm or is there value or is there no value?

MR. O'LEARY:  The participation of all of the utilities across North America and within Canada is of some value to the companies to provide an insight of what each of them are doing, but does it provide evidence of a best practices?  Does it provide evidence of real benchmarking relative to one another?

Without looking under the skirt, so to speak, to see why a particular utility's costs in one area are higher than the others, you don't really know what's the justification for that.  Were they drilling through a mountain?  Or were they doing it through open fields and that explains why there's such a difference in particular cost data that was included.

So there is some value to the utilities, and that is why they participate.  But is there value to this regulatory process?  That is where we submit that there is little or none.

MR. MORAN:  Could you just turn up the AGA agreement, please, that had the bullet points in it that you referenced?

MR. O'LEARY:  Angela, that is Schedule 2 to our letter, or Appendix 2.  Right at the beginning of the compendium.  Thank you, Mr. Rubenstein, for filing this.

Thank you.  All right.  So you made a reference to the first bullet point that essentially says that you're not allowed to provide it to anybody or use it for any other purpose unless you get specific consent from the AGA and that it can't be shared with regulatory commissions.  So you've taken the position that you can't share it.  So you're in compliance with that bullet point, right?

MR. O'LEARY:  That was the basis upon which it was not produced in response to the interrogatory, yes, sir.

MR. MORAN:  Right.  And then in the second bullet point that you'll maintain confidentiality of the work and so on.  And so, so far you haven't shown that to anybody, so you're in compliance with the second bullet too, right?

MR. O'LEARY:  Correct.

MR. MORAN:  When you get to the third bullet point -- I wonder if you could just scroll down a little bit more to get the entire bullet point in.  Thank you.

In the event that a governmental regulatory agency is requesting a copy -- and essentially, School's motion is a request for a copy -- you have to notify AGA and request permission.  So you've done that and they've said no, right?

MR. O'LEARY:  Correct.

MR. MORAN:  All right.  And then it says that if it's still going to happen anyway, then you have to take reasonable steps to safeguard confidentiality.

So if I understand your submission, if we were to require disclosure of this, you've complied with that by requesting confidential treatment, right?

MR. O'LEARY:  I believe that is fair, sir, but our submission is not solely that there's a confidentiality provision in place, it's that ultimately the documents themselves are not relevant.

MR. MORAN:  I understand that.  Okay.  So I just want to make sure that we're all operating from the same set of requirements that you're under, and I think you've confirmed that we are.

So when we talk -- I mean, I think you can understand that the panel has some difficulty dealing with questions of relevance when those documents aren't available for us to look at and parties have some difficulty in addressing actual questions of relevance without the documents in question except at a high level.  And I heard your submissions, and most of them seem to be less about relevance and more about how much weight should be given a number of flaws that these documents may have and which may be borne out when they become available for review.

Is there any reason why that can't be dealt with in argument ultimately?  I mean, if the documents are filed and submissions are made and they can't be used for very much, I mean, won't that become apparent once people have the ability to look at these documents and understand what they actually have in them?

MR. O'LEARY:  Having briefly looked at portions of them, it is apparent to me, and the submission of the company is that the data in there is of no probative value to the OEB.  Our view would be that, if they are produced, they could be the source of inappropriate comparisons, trying to suggest that a particular utility is a proper comparator when there is no evidence as to whether they are or are not.  And it would be an exercise of attempting to prove a negative, which is very difficult to do in any sort of regulatory proceeding.  Therefore, we stand by the submission that they should not be ordered produced because of their relevance.

But there is also the potential danger that a party would not be able to give the appropriate weight to what's in the document and, ultimately, it's an exercise in trying to prove a negative.

MR. MORAN:  Okay.  Thank you, Mr. O'Leary.  I don't know if any parties are in support of Enbridge's position on this.  If they are, this is an opportunity for you to make additional submissions.  Okay, I'm not seeing anybody raising their hands.  I will turn it back to you, Mr. Rubenstein, for reply.
Reply Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Thank you very much, Commissioner.

I think you stole the words out of my mouth when you said that much of the comments that my friend made are really questions of weight that the Board should give, not about relevance, its arguments.  And I think it is especially unfair in the circumstances where my friends are commenting, "Well, I've seen this, and..."  In fact, even my friend in his comment today said it's a mathematical exercise with 50 or 60 utilities.  It's all information that is not available, obviously, for the SEC or even the panel to adjudicate this matter.

And I find it extremely unfair that my friends are essentially saying, "Well, we will provide the benchmarking evidence on the terms that we have engaged an expert to provide that information, but that is as far as we'll go."  I mean, one of the purposes of the discovery process in a proceeding is that the parties are able to explore and provide a further, broader picture of the information that is available to come to its own position, as well as to inform the OEB in helping it come to its determination in this issue.  Clearly, the issue of this information is clearly relevant and it is clearly, obviously used internally.  You know, in fairness, my friends didn't even really deny the fact that they used this information internally.  And I would note the importance of that.  I think my friend from FRPO was exactly right about why, even in this case, it actually may be even more important than in the electricity distribution context, where we actually only have one utility in Ontario to compare against.  Whereas, in the electricity distribution context, as Mr. O'Leary noted, there are some 60 utilities and there is publicly available information that you can use to do some benchmarking amongst yourselves.  You can't do that in the gas space, so you actually need to go outside and these studies are beneficial.

I would just note a couple of things about the consequences my friends note.  He said, "Well, you know, the AGA may not allow us to participate, or membership."  I note that, in the emails that were provided with respect to the AGA and CGA, they don't actually make that claim.  And I would just note that, you know, it's a bit of fear mongering and a repeated thing comes up in all of these proceedings.  I just note, for example, in the NATS study, the North American transmission reliability study issue in the Hydro One 2016-0160, which is at tab 11 -- I won't take you there -- page 3, Hydro One makes the same claim.  And, obviously, the Board ordered production of some sort, and I can tell you that similar information has been provided in every subsequent proceeding when asked by interrogatories.  With respect to Hydro one and CEA information, I don't -- I would just draw your attention, this is not included in our materials, but, in the footnotes, footnote 4 to our letter, in the EB-2021-0031, there is the transcript of that, since it was entirely an oral motion and decision.  Hydro One made the exact same argument at page 19 of the transcript in that.  As well, as  I noted earlier on, Burlington Hydro made the same thing.  And, ultimately, none of this happened.  Right?  They were not -- you know, those consequences didn't happen.  So I would be very sceptical and I would urge the Board to, you know, balance that with the benefits.

And, as is noted in the agreement itself, I think, in some sense, bullet three kind of notices that this may happen, right, and the idea is that the utility must ensure that it try as hard as it can to ensure that the information is confidential, understanding that, you know, these are all regulated utilities that have their own regulators in a state or province and that, you know, it could be ordered disclosure and it clearly cannot be expected.

And, lastly, my friend talked about how, well, gas is different than electricity.  And I mention why -- in fact, it may be an argument -- but I would just note a couple things about how my friend said, "Look, Enbridge is just nothing like the other CGA participants."

First, I would note that I'm not sure that is a question of weight to whatever the benchmarking information, but just two things.  One, in the NATF study, Hydro One could have made the exact same argument, especially as it relates to the CEA material that I referenced in footnote 4 in the EB-12-0031.  It was a Hydro One transmission proceeding involving Canadian electricity.  And Hydro One is very different than all of the other participants, right, so this information -- Hydro One transmission is obviously very different than many of the other utilities, and we think that is important information.

And I would just finally note that, you know, ultimately, benchmarking information is important to this Board.  My friend referenced some studies, but, obviously, that is a limited amount of things.  And, you know, I take issue actually with many of those things being true benchmarking studies; the concentric report is a little bit different in this regard, but it is on some narrow topics where the utility picked the expert.  The utility, in many ways, defined the scope in its retainer to determine what would be benchmarked, and here is other information that, clearly, it finds relevant since it participates in that material.

And, ultimately, if the Board finds that you can't use those comparisons, that is a question of weight.  And I think the harms that you can't prove a negative are a bit, with all due respect, overblown.  I mean, there are many cases in this proceeding where Enbridge is asked to provide information where it disagrees, and it provides the appropriate caveats and responses to those interrogatories.  Ultimately, that is not the case here.  The Board has consistently ordered this type of information to be provided, especially benchmarking.  All of these decisions relate to benchmarking, all arising almost always in the same context and interrogatory -- generally by SEC -- where this information is being requested and that utilities ought to know.  And I would note that Enbridge, as regulated entity, ought to know that it can't shield, as well.  And I would say the agreement, you know, provides an ability -- and even, I think, I would say that the AGA is sort of understanding that there is a possibility that it would have to disclose that information.

Those are my submissions.

MR. MORAN:  Thank you, Mr. Rubenstein, and I think that concludes argument on the motion.

On behalf of the Panel, I want to acknowledge the work that was done by Enbridge and various parties to resolve most of the disclosure issues.  We appreciate that.  It shows a good level of cooperation on issues and makes the process work much more smoothly.  And it's excellent that we're down to just the one issue to resolve as a result of that.

We're going to adjourn for awhile, but we will see if we can resolve this matter this morning.  So we're going to adjourn until 11:30, at which time we will either advise that we're reserving our decision or we will deliver a decision at that time.  So we will adjourn until 11:30.
--- Recess taken at 10:51 a.m.
--- On resuming at 11:38 a.m.

MR. MORAN:  Thank you very much for your patience.  We have come to a conclusion on this and we're ready to deliver our decision on the motion.

First of all, I'd like to thank counsel for their able submissions on this.  It helped clarify the issue for us, in order to be able to make the decision.

Here is our decision.
ORAL DECISION:


Schools Energy Coalition seeks disclosure of certain reports prepared by the American Gas Association and Canadian Gas Association that are referenced in the second paragraph of Enbridge's response in Exhibit I.1.2-SEC-77.

Having heard the submissions of the parties, the OEB is satisfied that the requested information is relevant to issues raised in Enbridge's application.

Enbridge has made submissions as to why the documents may be of limited value.  Recognizing that the documents in question are not before the OEB, the requirement to disclose them is not any indication of what weight, if any, the OEB may ultimately give to them.

Enbridge has requested that if the OEB does require disclosure, the information should be treated on a confidential basis.  SEC did not oppose this request.

Enbridge has also requested that disclosure be limited to 2019 and following, the period of time after the merger of Union Gas and Enbridge Gas Distribution.  The OEB does not see any reason to restrict disclosure in this manner.

The OEB requires Enbridge to provide the documents from 2017 onwards as requested by SEC to any party that signs the OEB's declaration and undertaking in accordance with the OEB's practice direction on confidentiality.

Now, Mr. O'Leary, at the end of your submission you indicated that you were seeking an opportunity to potentially make further submissions.

I'm wondering if you could just help us, in light of the decision, what that might look like?  Or whether you're continuing with that request?

MR. O'LEARY:  I think, Mr. Moran, that what I was attempting to communicate was that we would like an opportunity to at least be able to convey your decision to the AGA and the CGA and see if they have any comments on the matter.  There may be none.

MR. MORAN:  Okay.  That is fine.  So we'll just leave it in your hands to communicate with them.  And I guess we'll see if there's any further communication to be had with the Board.  But you have our decision.

MR. O'LEARY:  Thank you, sir.

MR. MORAN:  All right.  Thank you.  So I think, unless there's any other matters that parties want to raise at this time, we stand adjourned.  Mr. Rubenstein?

MR. RUBENSTEIN:  No, just a thank you.

MR. MORAN:  Okay.  Okay.  So thank you very much.  We appreciate everybody's participation today.
--- Whereupon the hearing concluded at 11:42 a.m.
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