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AMPCO Interrogatory #1 1 


 2 
Interrogatory 3 
 4 
Reference: Application Page 1 5 
 6 
The evidence states “The legislated limits on compensation set out in Bill 124 were 7 
the basis of the forecast compensation costs reflected in OPG’s approved nuclear 8 
revenue requirements for the 2022-2026 period in the EB-2020-0290 proceeding.” 9 
 10 
With respect to forecast compensation costs: 11 
 12 
a) Please confirm the staff groups that OPG set limits on compensation to 1%. 13 
 14 
b) Please confirm the time periods for each staff group in part a) where the wage 15 
restrictions are in place. 16 
 17 
Response 18 
 19 
a) and b)  20 


 21 
As noted in OPG’s Application, page 12, the revenue requirement impacts subject 22 
to the proposed variance account “would be determined based on the approach 23 
applied in the EB-2020-0290 Ex. L-F4-03-PWU-023”. This refers to compensation 24 
costs for the unionized workforce, comprised predominantly of PWU and Society 25 
represented employees. OPG is not seeking the proposed variance account for 26 
management employees.   27 


 28 
The nuclear revenue requirements in EB-2020-0290 were based on 1% limits on 29 
compensation applied to all of OPG’s unionized employees, based on the following 30 
time periods:  31 


 32 
Employee Representation Time Period 
PWU  April 1, 2021 – March 31, 2024 
Society  January 1, 2022 – December 31, 2024 
Canadian Union of Skilled 
Workers (“CUSW”) 


April 1, 2021 – March 31, 2024 1 


 33 
 


1 The actual Bill 124 moderation period for CUSW represented employees, which comprise a small 
portion of OPG’s total workforce, is May 1, 2020 – April 30, 2023. For EB-2020-0290 forecasting 
purposes, a simplifying assumption was made to apply 1% limits on compensation to these employees 
for the same period as PWU represented employees.  
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AMPCO Interrogatory #2 1 


 2 
Interrogatory 3 
 4 
 5 
When was OPG first made aware of the potential challenges to Bill 124? 6 
 7 
 8 
Response 9 
 10 
Refer to Ex. L-SEC-02.  11 
 12 
 13 
 14 








Filed: 2023-05-04 
EB-2023-0098 


Exhibit L 
AMPCO-03 
Page 1 of 1 


 
AMPCO Interrogatory #3 1 


 2 
Interrogatory 3 
 4 
Reference: Application Page 7 5 
 6 
If the collective agreement contained provisions that reopen compensation should 7 
the Bill 124 challenge be successful (“Reopener Provision”), the union has the ability 8 
to seek increased compensation for such period through two-party bargaining and 9 
interest arbitration. 10 
 11 
The one-year collective agreement with the PWU that expired on March 31, 2022 did 12 
not contain a Reopener Provision. 13 
 14 
Please confirm what this mean in terms of the PWU’s ability to seek increased 15 
compensation. 16 
 17 
 18 
Response 19 
 20 
The PWU has communicated to OPG its intent to seek enhanced wages for the one-21 
year collective agreement term that expired on March 31, 2022, but did not provide 22 
further details. As noted in OPG’s Application at page 7, where the collective 23 
agreement does not contain a Reopener Provision, “the union may seek increased 24 
compensation through the Ontario Superior Court where the [Bill 124] constitutionality 25 
issue was originally decided.” 26 
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AMPCO Interrogatory #4 1 
 2 
Interrogatory 3 
 4 
Reference: Application Page 7 5 
 6 
The current two-year collective agreement with the Society expiring on December 31, 7 
2023 contains a Reopener Provision. The agreement reflected a 1% wage increase 8 
effective each of January 1, 2022 and January 1, 2023, in compliance with Bill 124. 9 
While OPG and the Society were able to agree on a number of items through two-10 
party bargaining, the agreement was finalized through an interest arbitration award 11 
issued in December 2021. The arbitrator’s decision included the Reopener Provision. 12 
 13 
a) Please provide the arbitrator’s decision regarding Bill 124 and the Reopener 14 
Provision. 15 
 16 
b) When OPG was first made aware of the potential Reopener Provision in the 17 
Society collective agreement. 18 
 19 
Response 20 
 21 
 22 
a)  Arbitrator Kaplan’s decision, issued December 3, 2021, is provided as 23 


Attachment 1 to this response.  24 
 25 
b)  Refer to Ex. L-Staff-05. 26 
 27 








IN THE MATTER OF AN INTEREST ARBITRATION 


Between: 


OPG 


and 


The Society of United Professionals 


Before: William Kaplan 
Sole Arbitrator 


Appearances 


For OPG: Tom Moutsatsos 
Amanda Cohen 
Hicks Morley 
Barristers & Solicitors 


For the Society: Michael Wright 
Wright Henry 
Barristers & Solicitors 


The matters in dispute proceeded on November 19, 2021. 
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Introduction 


This interest arbitration was convened to resolve outstanding issues in 


dispute between Ontario Power Generation (OPG) and The Society of 


United Professionals (The Society). OPG’s principal business is the 


generation and sale of electricity. The Society represents approximately 


3000 regular and Extended Temporary Employees: front line managers 


and supervisors, professional engineers, scientists, information systems 


professionals etc.  


 


Under Article 15, outstanding bargaining disputes are resolved by 


interest arbitration and this provision also sets out various factors to be 


taken into account in arriving at an arbitrated award.  Prior to this 


hearing being convened – and it proceeded on November 19, 2021 – the 


parties were able to reach agreement on various matters including the 


“Shaping the Future” package as well as the “Agreed to List of Global 


Proposal items,” (the agreed items) both of which are to be incorporated 


into the collective agreement settled by this award. The new collective 


agreement shall, therefore, consist of the agreed items, the unexpired 
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 3 


unamended provisions of the prior collective agreement and the terms of 


this award. Any OPG or Society proposal not directly dealt with in this 


award is dismissed.      


 


In deciding these outstanding issues, careful attention has been paid to 


the Article 15 factors and the governing normative criteria, most notably 


replication. The factual context is also relevant; namely, OPG’s current 


and ongoing challenges, including PECO: Pickering End of Commercial 


Operations. Obviously central to this award is Bill 124: It goes almost 


without saying that in deciding the issues in dispute I am bound by the 


provisions of the Protecting a Sustainable Public Sector for Future 


Generations Act, 2019 (Bill 124). Bill 124 limits compensation increases 


to 1%. This legislation is governing and notwithstanding the Society’s 


representations on point, the 1% entitlement cannot be staged to provide 


for a 2.5% increase as this would be directly contrary to the legislative 


scheme and its mandatory requirements. Simply put, there can be no 


general wage increase above 1% in any 12-month period of moderation. 
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I am declining the Society’s invitation to indicate what wage increase I 


would have ordered had Bill 124 not been in effect. 


 


However, as is now customary, I remain seized to reopen compensation 


issues should outstanding constitutional challenges prove successful or 


should Bill 124 be otherwise modified or repealed with retroactive effect 


or for some other legally relevant reason. Please note that remainder 


amounts were subsumed in the agreed items. 


 


Wages 


January 1, 2022: 1% 


January 1, 2023: 1% 
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Conclusion 


At the request of the parties, I remain seized with respect to the 


implementation of my award. 


 


DATED at Toronto this 3rd day of December 2021. 


“William Kaplan” 


William Kaplan, Sole Arbitrator 
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AMPCO Interrogatory #5 1 


 2 
Interrogatory 3 
 4 
Following the Bill 124 Decision, the Society is seeking increased compensation for 5 
the term of their collective agreement pursuant to the Reopener Provision. This 6 
matter is presently scheduled for interest arbitration on March 15, 2023. 7 
 8 
Please provide the status/decision of interest arbitration on March 15, 2023. 9 
 10 
 11 
Response 12 
 13 
The interest arbitration hearing on March 15, 2023 was adjourned to April 19, 2023. 14 
The arbitrator’s decision is pending.  15 
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AMPCO Interrogatory #6 1 


 2 
Interrogatory 3 
 4 
Reference: EB-2020-0290 F4-T3-S1 Attachment #1 5 
 6 
Please file an updated Appendix 2-K. 7 
 8 
 9 
Response 10 
 11 
 12 
OPG refuses to provide an updated “Appendix 2k” on the grounds that the requested 13 
information is not relevant to any issue before the OEB in this proceeding.  14 
 15 
“Appendix 2k” as filed in EB-2020-0290 (Ex. F4-3-1, Attachment 1) provides actual and 16 
planned staffing, compensation and benefit information in relation to OPG’s nuclear 17 
facilities. Such information is relevant when setting payment amounts, but not to the 18 
establishment of the Impact of Overturning Bill 124 Variance Account proposed in this 19 
application. The information provided in “Appendix 2k” is not relevant to satisfying 20 
eligibility criteria for establishing a new variance account set out by the OEB (causation, 21 
materiality, and prudence). OPG’s Application, pages 9-10 and Ex. L-Staff-01 22 
demonstrate that the compensation cost impacts of the Bill 124 Decision are material, 23 
even when viewed solely in relation to PWU-represented employees. 24 
 25 
The methodology that OPG would apply to calculate the amounts recorded to the 26 
Impact of Overturning Bill 124 Variance Account, subject to direction to the contrary, 27 
would be based on the approach used in EB-2020-0290, Ex. L-F4-03-PWU-023 and 28 
does not rely on updated “Appendix 2k” information. This methodology is discussed 29 
further in Ex. L-SUP-01. 30 
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AMPCO Interrogatory #7 1 


 2 
Interrogatory 3 
 4 
Reference: EB-2020-0290 F4-T3-S1 Page 15 5 
 6 
 7 
The evidence states Bill 124 will further limit management salary and pay for 8 
performance envelope increases to a maximum of 1% annually for the duration of the 9 
applicable moderation period. Consistent with the timing set out in Bill 124, OPG 10 
plans to implement the moderation period for management employees not then 11 
subject to O. Reg 406/1813 starting on January 1, 2022. 12 
 13 
a) Please confirm the end of the moderation period for management employees. 14 
 15 
b) Does OPG expect the overturning of Bill 124 will impact the compensation costs 16 


for management.  17 
 18 
 19 
Response 20 
 21 
 22 
As noted in response to Ex. L-AMPCO-01, the revenue requirement impacts subject 23 
to the proposed variance account “would be determined based on the approach 24 
applied in the EB-2020-0290 Ex. L-F4-03-PWU-023”. This refers to compensation 25 
costs for OPG’s unionized workforce. Accordingly, management compensation cost 26 
impacts resulting from the overturning of Bill 124 will not be captured in the proposed 27 
variance account and are not relevant to the relief sought in this application.  28 
 29 
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CME Interrogatory #1 1 
 2 
Interrogatory 3 
 4 
Reference: Application – pp. 2, 10-11, 5 
 6 
At several instances in the application, OPG states that the overturning of Bill 124 7 
was a change of law that OPG could not reasonably have anticipated (page 2), and 8 
states that part of the justification for its application for a variance account is that 9 
“unforeseen” events affecting the nuclear business can be addressed through an 10 
accounting order process (pages 10, 11).  11 
 12 
According to the Court’s decision in Ontario English Catholic Teachers Assoc. v. His 13 
Majesty, 2022, ONSC 6658, the decision that overturned Bill 124, a broad range of 14 
labour organizations challenged the constitutionality of the Protecting a Sustainable 15 
Public Sector for Future Generations Act, 2019 in 10 separate applications. These 16 
applications were, to the extent CME can ascertain, filed prior to the settlement 17 
conference in EB-2020-0290 and the filing of the settlement proposal on July 16, 18 
2021. Please see below for examples of the notices of application:  19 
 20 


• OPSEU – https://opseu.org/wp-content/uploads/2020/03/0066_001.pdf, filed 21 
March 16, 2020;  22 


• OFL – Found as a dropbox link in the following SEIU press release: Unions 23 
Move Forward In The Lawsuit Against Ford Government's Wage Restraint 24 
Legislation - SEIU Healthcare Union, filed March 3, 2020 and Amended 25 
December 3, 2020  26 


 27 
Many of the labour organizations that challenged the constitutionality of Bill 124 also 28 
put out public press releases about their constitutional challenges. See the following 29 
links:  30 
 31 


• “Education Unions Launch Charter Challenge Against Ford Government”, 32 
dated November 7, 2019: Elementary Teachers' Federation of Ontario - 33 
Education Unions Launch Charter Challenge Against Ford Government 34 
(etfo.ca)  35 


 36 
• “ONA Files Charter Challenge of Bill 124 - Bill will worsen hallway health care, 37 


discriminate against women”, dated December 17, 2019: 38 
https://www.ona.org/news-posts/20191217-charter-challenge-bill-124/   39 


 40 
• “Coalition of Ontario unions to launch Charter challenge, vowing to defend the 41 


rights of all Ontarians with aggressive campaign to repeal Bill 124”, dated 42 



https://opseu.org/wp-content/uploads/2020/03/0066_001.pdf

https://seiuhealthcare.ca/unions-move-forward-in-the-lawsuit-against-ford-governments-wage-restraint-legislation/

https://seiuhealthcare.ca/unions-move-forward-in-the-lawsuit-against-ford-governments-wage-restraint-legislation/

https://seiuhealthcare.ca/unions-move-forward-in-the-lawsuit-against-ford-governments-wage-restraint-legislation/

https://www.etfo.ca/news-publications/media-releases/education-unions-launch-charter-challenge-against-ford-government

https://www.etfo.ca/news-publications/media-releases/education-unions-launch-charter-challenge-against-ford-government

https://www.etfo.ca/news-publications/media-releases/education-unions-launch-charter-challenge-against-ford-government

https://www.ona.org/news-posts/20191217-charter-challenge-bill-124/





Filed: 2023-05-04 
EB-2023-0098 


Exhibit L 
CME-01 


Page 2 of 3 
 


December 17, 2019: Coalition of Ontario unions to launch Charter challenge, 1 
(globenewswire.com)   2 


• “CUASA TO FILE CHARTER CHALLENGE AGAINST BILL 124”, dated 3 
January 17, 2020: CUASA to File Charter Challenge Against Bill 124 – 4 
Carleton University Academic Staff Association   5 


• “Ontario unions announce joint legal challenge and aggressive campaign to 6 
repeal Bill 124”, dated December 16, 2019: https://cupe.on.ca/ontario-unions-7 
announce-joint-legal-challenge-and-aggressive-campaign-to-repeal-bill-124/   8 


 9 
The constitutional challenges were also widely published in the mainstream press. 10 
For instance:  11 
 12 


• “Ontario's four major teachers' unions launching legal challenge against 13 
province”, dated December 12, 2019: https://toronto.ctvnews.ca/ontario-s-four-14 
major-teachers-unions-launching-legal-challenge-against-province-1.4726891  15 
   16 


• “Ontario’s four major teachers’ unions launch charter challenges of Bill 124”, 17 
dated December 12, 2019: Ontario’s four major teachers’ unions launch 18 
charter challenges of Bill 124 - The Globe and Mail   19 


• “Unions escalate legal fight against Premier Doug Ford’s ‘unconstitutional’ 20 
wage-cap law” dated December 17, 2019: Unions escalate legal fight against 21 
Premier Doug Ford’s ‘unconstitutional’ wage-cap law | The Star   22 


• “More Ontario unions launch charter challenges of Bill 124”, dated December 23 
17, 2019: More Ontario unions launch charter challenges of Bill 124 - The 24 
Globe and Mail   25 


 26 
CME has the following questions as it relates to the foregoing:  27 
 28 
(a) Please confirm OPG’s understanding that notices of application, filed with the 29 


Superior Court of Justice, are in the public record and open for OPG to review, 30 
save and except for those matters where the Court has provided for a sealing or 31 
other confidentiality order.  32 


(b) Please confirm that OPG was aware of the constitutional challenges launched by 33 
labour organizations against Bill 124 prior to the settlement conference in EB-34 
2020-0290;  35 


(c) Please confirm that OPG was aware, prior to the settlement conference in EB-36 
2020- 0290, that the challenges launched by labour organizations against Bill 124 37 
had a possibility of succeeding at a hearing;  38 



https://www.globenewswire.com/news-release/2019/12/17/1961662/0/en/Coalition-of-Ontario-unions-to-launch-Charter-challenge-vowing-to-defend-the-rights-of-all-Ontarians-with-aggressive-campaign-to-repeal-Bill-124.html

https://www.globenewswire.com/news-release/2019/12/17/1961662/0/en/Coalition-of-Ontario-unions-to-launch-Charter-challenge-vowing-to-defend-the-rights-of-all-Ontarians-with-aggressive-campaign-to-repeal-Bill-124.html

https://www.cuasa.ca/cuasa-to-file-charter-challenge-against-bill-124/

https://www.cuasa.ca/cuasa-to-file-charter-challenge-against-bill-124/

https://cupe.on.ca/ontario-unions-announce-joint-legal-challenge-and-aggressive-campaign-to-repeal-bill-124/

https://cupe.on.ca/ontario-unions-announce-joint-legal-challenge-and-aggressive-campaign-to-repeal-bill-124/

https://toronto.ctvnews.ca/ontario-s-four-major-teachers-unions-launching-legal-challenge-against-province-1.4726891

https://toronto.ctvnews.ca/ontario-s-four-major-teachers-unions-launching-legal-challenge-against-province-1.4726891

https://www.theglobeandmail.com/canada/article-ontarios-four-major-teachers-unions-launch-charter-challenges-of-law/

https://www.theglobeandmail.com/canada/article-ontarios-four-major-teachers-unions-launch-charter-challenges-of-law/

https://www.thestar.com/politics/provincial/2019/12/17/unions-escalate-legal-fight-against-premier-doug-fords-unconstitutional-wage-cap-law.html

https://www.thestar.com/politics/provincial/2019/12/17/unions-escalate-legal-fight-against-premier-doug-fords-unconstitutional-wage-cap-law.html

https://www.theglobeandmail.com/canada/article-more-ontario-unions-launch-charter-challenges-of-bill-124/

https://www.theglobeandmail.com/canada/article-more-ontario-unions-launch-charter-challenges-of-bill-124/
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(d) Please define how OPG understands the terms “reasonably anticipated” and 1 


“unforeseen” in the context of the current application.  2 
 3 
 4 
Response 5 
 6 
 7 


a) Confirmed. 8 
 9 


b) Please see OPG’s response to Ex. L-SEC-02. 10 
 11 


c) OPG did not take a view on the likelihood of success or failure of any of the 12 
legal challenges to Bill 124.  13 
 14 


d) Without more specific context, OPG understands the terms “reasonably 15 
anticipated” and “unforeseen” to have their ordinary meanings. 16 


 17 
 18 
 19 
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CME Interrogatory #2 1 
 2 
Interrogatory 3 
 4 
Please provide OPG’s allowed and achieved return on equity for the 2022 year. To the 5 
extent that there is a sufficiency (achieved ROE exceeds allowed ROE), please 6 
quantify the sufficiency in actual dollar terms. 7 
 8 
 9 
Response 10 
 11 
 12 
Please refer to Ex. L-Staff-04. 13 
 14 
 15 
 16 
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SEC Interrogatory #1 1 
 2 
Interrogatory 3 
 4 
Please place on the record, in this proceeding, all EB-2022-0290 compensation 5 
related evidence, including pre-filed evidence, interrogatory responses, technical 6 
conference transcripts, and undertaking responses. [Note: It is acceptable to SEC for 7 
OPG to simply agree to deem such evidence on the record in this proceeding]. 8 
 9 
 10 
Response 11 
 12 
OPG does not believe all compensation related evidence from EB-2020-0290 is 13 
relevant to this proceeding. SEC may refer to any publicly available evidence posted 14 
on the OEB’s website and assert relevance as necessary. OPG also notes its response 15 
to Ex. L-VECC-01 of this application, which provides extracts from EB-2020-0290 on 16 
which OPG is relying to demonstrate that the compensation limits set out in Bill 124 17 
served as the basis for the compensation costs in EB-2020-0290. 18 
 19 
 20 
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SEC Interrogatory #2 1 
 2 
Interrogatory 3 
 4 
Reference: p. 6 5 
 6 
With respect to the legal challenge to Bill 124: 7 
 8 


a. Please provide the date on which OPG first became aware of the legal 9 
challenge to Bill 124; i) generally, and ii) specifically the challenges brought 10 
by each of the Power Workers Union (“PWU”) and the Society of United 11 
Professionals (“Society”).  12 


b. Please provide a copy of any evidence filed in the legal challenge that was 13 
prepared, in full or in part, by OPG (e.g. affidavits). 14 


 15 
 16 
Response 17 
 18 


a. OPG would have first become aware of legal challenges to Bill 124 after the 19 
corresponding Notices of Application were filed. 20 
 21 


b. OPG did not submit any evidence and is not aware of any evidence filed by 22 
another party that was prepared in full or in part by OPG.  23 
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SEC Interrogatory #3 1 
 2 
Interrogatory 3 
 4 
Reference: p. 6 5 
 6 
Please provide all references to the evidentiary record in EB-2020-0290 that mention 7 
the legal challenge to Bill 124. 8 
 9 
 10 
Response 11 
 12 
 13 
Based on OPG’s review, the EB-2020-0290 evidentiary record contains no references 14 
to the legal challenge to Bill 124. 15 
 16 
 17 
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SEC Interrogatory #4 1 
 2 
Interrogatory 3 
 4 
Reference: EB-2020-0290, F4-3-1, p.14 5 
 6 
Please confirm that for the purpose of forecasting the 2022-2026 compensation 7 
amounts in EB-2022-0290, OPG assumed a “moderation period” for the PWU in 8 
effect, between April 1, 2021 and March 31, 2024, and for the Society in effect 9 
between January 1, 2022 and December 31, 2024. 10 
 11 
 12 
Response 13 
 14 
Confirmed. 15 
 16 
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SEC Interrogatory #5 1 
 2 
Interrogatory 3 
 4 
Reference: EB-2020-0290, F4-3-1, p.14 5 
 6 
What is OPG’s understanding of the impact of the Superior Court’s decision regarding 7 
Bill 124 on management salaries? 8 
 9 
 10 
Response 11 
 12 
 13 
Please see OPG’s response to Ex. L-AMPCO-07. 14 
 15 
 16 
 17 
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SEC Interrogatory #6 1 
 2 
Interrogatory 3 
 4 
Reference: p.2 5 
 6 
Would additional compensation paid because of Superior Court’s decision related to 7 
the pre-March 1, 2023 time period be recorded in the proposed variance account? 8 
For example, in a scenario in which because of the re-opener provision in the current 9 
collective agreement (January 1, 2022, to December 31, 2023) with the Society, an 10 
arbitrator awards Society members an additional 2% increase, would OPG include 11 
the entire amount in the proposed account or just the amounts attributable to the 12 
period beginning March 1, 2023? 13 
 14 
 15 
Response 16 
 17 
Yes, OPG would record additional compensation resulting from the overturning of Bill 18 
124 paid post March 1, 2023 that relates to the pre-March 1, 2023 period in the 19 
proposed variance account.   20 
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SEC Interrogatory #7 1 
 2 
Interrogatory 3 
 4 
Reference: p.11 5 
 6 
OPG discusses the account operation and references the approach applied in L-F4-7 
03-PWU-023 (EB-2020-0290). Is OPG seeking approval in this proceeding for the 8 
referenced calculation methodology for the account, or is OPG simply indicating how 9 
it plans to record amounts, but in a subsequent proceeding the issue of calculation 10 
methodology will be examined? 11 
 12 
 13 
Response 14 
 15 
OPG is not seeking approval for the calculation methodology for the variance account 16 
in this proceeding. 17 
 18 
If the Impact of Overturning Bill 124 Variance Account is approved, OPG would 19 
determine account entries using the approach described in the Application unless 20 
otherwise directed. As noted in OPG’s Application, page 13, “OPG acknowledges that 21 
establishment of the proposed variance account does not constitute approval of the 22 
balance that will be recorded in this account” and “[p]arties will have the opportunity to 23 
review and test the evidence filed in such a future application regarding the actual 24 
entries and variance account balance”. 25 
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SEC Interrogatory #8 1 
 2 
Interrogatory 3 
 4 
Please provide OPG’s actual 2022 nuclear regulated ROE, and the full underlying 5 
calculation. 6 
 7 
 8 
Response 9 
 10 
 11 
Please refer to Ex. L-Staff-04.  12 
 13 
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SUP Interrogatory #1 1 
 2 
Interrogatory 3 
 4 
Reference: 1.1 [& Appendix A] 5 
 6 
On pages 6 and 7 of the evidence, OPG notes that there are uncertainties regarding 7 
the method that could be used by represented staff to react to the overturning of the 8 
Protecting a Sustainable Public Sector for Future Generations Act, 2019 (Bill 124). 9 
 10 
The PWU was impacted by Bill 124 for the contract period April 1, 2021 to March 31 11 
2022. The PWU is currently negotiating for the period commencing April 1, 2022. The 12 
previous PWU contract covered by Bill 124 did not include a reopener clause specific 13 
to Bill 124. 14 
 15 
SUP was covered by Bill124 for its contract from January 1, 2022 to December 31, 16 
2023. SUP’s contract did include a reopener clause. 17 
 18 
OPG notes that the past periods impacted by Bill 124 could be settled through 19 
negotiation or arbitration, or potentially through an increase in future compensation. 20 
 21 
Any past settlement would represent an incremental impact versus the compensation 22 
costs used to set rates. In addition, any go forward settlement wage costs attributable 23 
to the overturning of Bill 124 would also represent an incremental variance. 24 
 25 
With respect to the sample entries included in Appendix A at page 14: 26 
 27 


1) Please confirm that these entries are meant to deal with all variances arising 28 
from the overturning of Bill 124, whether through negotiated or arbitrated 29 
payments made under reopener clauses, legal claims or increased future 30 
compensation levels. 31 


2) Has OPG considered maintaining separate sub accounts for retroactive versus 32 
going forward impacts? 33 


3) Please clarify the methodology OPG would use to split variances between 34 
capital and OM&A. Does it differ for retroactive and go forward impacts? 35 


 36 
 37 
Response 38 
 39 


1) Confirmed, for OPG’s unionized workforce and the nuclear facilities. Account 40 
additions would be calculated without duplication with entries to other existing 41 
deferral and variance accounts. 42 
 43 
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 1 


2) No. There is no retroactive component to OPG’s request in this Application, as 2 
discussed at Ex. L-Staff-02.  3 


 4 
3) As noted in OPG’s Application at page 12, to determine the impact of 5 


overturning Bill 124 to each of OM&A and capitalized labour costs, OPG would 6 
apply a methodology based on the approach used in EB-2020-0290 Ex. L-F4-7 
03-PWU-023 to quantify the revenue requirement impact of wage increases on 8 
OM&A costs. OPG would recompute such forecast amounts proposed in EB-9 
2020-0290, by year, substituting the then-assumed compensation parameters 10 
with such actual parameters reflecting the overturning of Bill 124, while holding 11 
constant other labour cost variables such as the number of full-time equivalent 12 
employees. As data underlying the EB-2020-0290 forecasts is available 13 
separately for OM&A and capitalized labour costs, this approach would allow 14 
for separate quantification of the corresponding impacts.  15 
 16 
For revenue requirement purposes, the impact on annual capital expenditures 17 
would then be translated into estimated capital in-service amounts and 18 
associated depreciation expense, as discussed in Ex. L-SUP-04.  19 
 20 
As noted above, there is no retroactive component to OPG’s request in this 21 
Application.  22 


 23 
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SUP Interrogatory #2 1 
 2 
Interrogatory 3 
 4 
Reference: 1.1  5 
 6 
Please provide an update on the status of OPG’s compensation negotiations with the 7 
PWU and the SUP due to the overturning of Bill 124, including any relevant details on 8 
disclosable agreements, compensation changes and the periods to which they relate. 9 
If there is specific information on retroactive versus go forward settlement amounts, 10 
please differentiate between them. 11 
 12 
 13 
Response 14 
 15 
Since the filing of the Application, OPG and the PWU reached a tentative agreement 16 
on the terms and conditions of a collective agreement for the period from April 1, 2022 17 
to March 31, 2024. The settlement was ratified by the PWU membership on April 11, 18 
2023. The agreement includes wage increases of 4.75% effective April 1, 2022 and 19 
3.5% effective April 1, 2023, as well as lump sum payments totaling $5,000 per 20 
employee payable in April 2023. 21 
 22 
Since the filing of the Application, an interest arbitration hearing was held on April 19, 23 
2023 regarding the Society’s request for increased compensation for the term of the 24 
current collective agreement from January 1, 2022 to December 31, 2023 under the 25 
Reopener Provision. The arbitrator’s decision is pending. 26 
 27 
Any wage increases negotiated or awarded by the arbitrator in respect of an elapsed 28 
portion of a collective agreement term become a legal obligation of OPG once the 29 
collective agreement is ratified or an arbitrator’s award is issued and would be paid to 30 
employees thereafter. As such, and for the reasons discussed in Ex. L-Staff-02, there 31 
is no retroactive element to these costs. 32 
 33 
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SUP Interrogatory #3 1 
 2 
Interrogatory 3 
 4 
Reference: 1.1  5 
 6 
The following is stated on p6: 7 
 8 
Bill 124 was applicable to OPG based on the Complementary Amendments of Bill 9 
124. Section 41(1) amended the Labour Relations Act, 1995 to apply sections 1 to 16 10 
and 24 to 38 of Bill 124 to OPG, its subsidiaries, trade unions and employees 11 
represented by those trade unions. Section 42(1) repealed and substituted a 12 
revised section 143(1) of the Employment Standards Act, 2000 to apply the 13 
provisions of Bill 124 to OPG, its subsidiaries and their employees. 14 
 15 
The above indicates that the Bill 124 related amendments apply to all of OPG, 16 
including its OEB regulated Hydroelectric business, and not just the OEB regulated 17 
Nuclear business. 18 
 19 
Please clarify: 20 


1) Whether OPG intends to apply to the OEB for a variance account to capture 21 
the hydroelectric revenue requirement impacts of the overturning of Bill 124, 22 
similar to this EB-2023-0098 application. 23 


2) If yes, please explain whether the substance of this application would be 24 
similar to this EB-2023-0098 application. If it won’t be similar, please explain 25 
why and outline substantial differences. 26 


3) If no, please explain in detail why OPG does not intend to apply to the OEB 27 
for a variance account to capture the hydroelectric revenue requirement 28 
impacts of the overturning of Bill 124, similar to this EB-2023-0098 29 
application. 30 


 31 
 32 
Response 33 
 34 


1) OPG does not intend to apply for a variance account to capture the hydroelectric 35 
revenue requirement impacts resulting from the overturning of Bill 124. 36 
 37 


2) N/A 38 
 39 


3) As noted in OPG’s Application, the 2022-2026 nuclear payment amounts 40 
approved in EB-2020-0290 are underpinned by compensation cost forecasts 41 
premised on the known requirement of Bill 124. The 2022-2026 regulated 42 
hydroelectric payment amounts approved in EB-2020-0290 are set equal to the 43 







Filed: 2023-05-04 
EB-2023-0098 


Exhibit L 
SUP-03 


Page 2 of 2 
 


payment amount in effect on December 31, 2021, as required by Ontario 1 
Regulation 53/05. Thus, the regulated hydroelectric payment amounts in place 2 
for the 2022-2026 period do not reflect any assumption regarding the effects of 3 
Bill 124. 4 
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SUP Interrogatory #4 1 
 2 
Interrogatory 3 
 4 
Reference: 3.2 [& Appendix A] 5 
 6 
The illustrative capital account shown in Appendix A on page 14 is potentially 7 
confusing. Please clarify: 8 
 9 


1) That the entry assumes only in-service assets should be affected (this can be 10 
presumed by the depreciation expense and return on rate base elements in 11 
the entry provided). 12 


2) How OPG intends to determine which specific capital assets are impacted by 13 
the overturning of Bill 124 as this information is presumably needed to apply a 14 
depreciation rate and derive a depreciation expense impact. 15 


3) How OPG will identify and apply the appropriate depreciation rate. Will it be at 16 
a specific facility/component level or at a higher more aggregated level? 17 


4) How an asset net book value can be determined when depreciation expense 18 
is shown being credited without an offsetting accumulated depreciation debit. 19 
Is there something missing in this entry? 20 


5) That the entry is intended to be used for both retroactive and go forward 21 
impacts? Please comment on whether OPG considered whether some 22 
variances, depending on their nature and timing, should impact capital already 23 
in-service while others should impact assets under construction (ie CIP)? 24 


6) If there is an interest component to any retroactive compensation amounts 25 
negotiated, arbitrated or awarded, whether it would qualify under generally 26 
accepted accounting principles (GAAP) as capital. 27 


7) Whether return on rate base is conceptually a regulatory construct rather than 28 
an account under GAAP. Does OPG really have a “return on rate base” 29 
account in its general ledger? If not, please provide the relevant GAAP 30 
revenue or expense entry. 31 


8) Why the OM&A entry is presented net of income tax (per the evidence a 25% 32 
rate) while the capital entry is shown gross. 33 


 34 
 35 
Response 36 
 37 


1) Confirmed.   38 
 39 


2) OPG would first quantify the total impact of compensation cost changes on 40 
forecasted EB-2020-0290 annual capital expenditures as described in Ex. L-41 
SUP-01. Such amounts would be determined at an aggregate level rather than 42 
by project. To estimate the in-service timing of these annual capital expenditure 43 
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impacts, OPG would then use an estimated average capital project duration 1 
based on a set of larger projects forecasted in EB-2020-0290 and an 2 
assumption that capital expenditures are incurred on average at the mid-point 3 
of this period. For example, assuming a 6-year average project duration, capital 4 
expenditure impacts arising in 2023 would be considered to be in-service in 5 
2026, i.e., 2023 plus 6 years x 50%. Given the relatively small impact anticipated 6 
on annual capital expenditures (for example, less than $1 million for PWU 7 
represented employees) and an even smaller resulting annual revenue 8 
requirement impact, OPG believes that this approach reasonably balances 9 
accuracy with administrative efficiency.  10 
 11 


3) Consistent with the aggregate approach for determining in-service amounts, 12 
OPG would use an average overall depreciation rate based on assumptions 13 
underpinning the EB-2020-0290 forecasts.  14 


 15 
4) The question misunderstands the nature of the entries shown. The entries 16 


demonstrate how the balance in the variance account would be built up, with 17 
offsetting entries to corresponding components of regulatory earnings (i.e., a 18 
regulatory income statement). Thus, the credit to depreciation expense shown 19 
means that depreciation expense reported against regulatory earnings in that 20 
period would be reduced by the amount deferred to the variance account. The 21 
entries do not show the initial recognition of these expenses against regulatory 22 
earnings, such as an entry to debit depreciation expense and credit 23 
accumulated depreciation, as these entries would occur in the normal course in 24 
the absence of the variance account.  25 
 26 
The net book value of the in-service assets for variance account purposes would 27 
be determined by rolling forward the annual aggregate in-service amounts 28 
determined in part 2) using the depreciation rates derived in part 3). 29 
 30 


5) The approach discussed in the various parts of this response would apply to all 31 
capital expenditures impacts posted to the account. There is no retroactive 32 
component to OPG’s request in this Application, as discussed at Ex. L-Staff-02.  33 
Refer to part 2) regarding the delineation between capital expenditures and in-34 
service amounts for purposes of variance account calculations. 35 
 36 


6) OPG has not investigated the accounting treatment under US GAAP of a 37 
hypothetical scenario posed in the question. Such a scenario is not currently 38 
applicable to OPG. 39 
 40 


7) OPG confirms that return on rate base is a regulatory construct. As noted in part 41 
4) above, the entries shown are intended to represent components of regulatory 42 
earnings, which will reflect the recoverable return on rate base amounts (as 43 







Filed: 2023-05-04 
EB-2023-0098 


Exhibit L 
SUP-04 


Page 3 of 3 
 


lower cost of debt and higher return on equity) recorded in the variance account 1 
in a given period. As US GAAP does not generally permit the recognition of the 2 
equity component of the return on rate base as a regulatory asset, OPG would 3 
limit the recognition of such recoverable return on rate base amounts to the cost 4 
of debt and record such recognized amount as a reduction to interest expense 5 
for financial accounting purposes, as follows:  6 


 7 
DR Regulatory Asset – Overturning of Bill 124 Variance Account  8 


CR Interest Expense. 9 
 10 


For clarity, the resulting difference in the return on rate base amounts 11 
recognized in regulatory earnings versus financial accounting earnings is due 12 
to timing. Namely, the portion of the return on rate base not recognized in 13 
financial accounting earnings at the time of the variance account addition would 14 
be recognized in financial accounting earnings at the time of approved recovery 15 
of such balance. This treatment is consistent with that of OPG’s existing deferral 16 
and variance accounts that record return on rate base amounts. 17 
 18 


8) The difference in the tax treatment noted corresponds to how OM&A and capital 19 
costs are treated for regulatory tax purposes as part of revenue requirement 20 
determination in the normal course. OM&A expenses are not “grossed up” for 21 
income taxes as they are normally deductible for income tax purposes in the 22 
period incurred, meaning that recovering an OM&A expense from customers 23 
without a tax adjustment yields the same after-tax amount that OPG would incur 24 
as a result of such expense. For capital costs, a tax impact is included 25 
representing the net effects of the difference between the tax non-deductible 26 
depreciation expense and tax deductible capital cost allowance for an asset, 27 
and the “gross up” on the return on equity component. Inclusion of such tax 28 
impact ensures that recovery of capital costs from customers yields an after-tax 29 
amount to OPG that is equal to the sum of corresponding depreciation expense 30 
and return on rate base.  31 
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SUP Interrogatory #5 1 
 2 
Interrogatory 3 
 4 
Reference: 3.3 5 
 6 
Please provide illustrative detailed entries for the future clearance of the OM&A and 7 
capital variance accounts assuming OEB approval. 8 
 9 
 10 
Response 11 
 12 
OPG is not requesting two separate variance accounts for the OM&A and capital cost 13 
impacts of the overturning of Bill 124. The proposed Impact of Overturning Bill 124 14 
Variance Account is a single account intended to capture both such impacts.  15 
 16 
An illustrative account entry for the future clearance of the balance in the proposed 17 
variance account is as follows: 18 
 19 
Dr. Amortization Expense      XXX 20 


Cr. Impact of Overturning Bill 124 Variance Account   XXX 21 
 22 
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SUP Interrogatory #6 1 
 2 
Interrogatory 3 
 4 
Reference: 3.3 5 
 6 
Please comment on OPG’s view of the consequences on increased compensation 7 
provided of a future successful Province of Ontario appeal. Is it OPG’s view that such 8 
amounts would be clawed back from represented staff? How would the variance 9 
account be impacted? 10 
 11 
 12 
Response 13 
 14 
Refer to Ex. L-Staff-02 for a discussion of the Province of Ontario appeal in the context 15 
of the proposed variance account. In the event the appeal is successful, OPG would 16 
comply with any resulting legal obligations it would have related to employee 17 
compensation. 18 
 19 
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Board Staff Interrogatory #01 1 
 2 
Interrogatory 3 
 4 


a) OEB staff request that OPG fill out Table 1 below to illustrate how OPG 5 
proposes to record the nuclear revenue requirement impacts into the proposed 6 
Bill 124 variance account. Please revise the table as required. 7 


Table 1: Forecasted Amounts to be Recorded into Proposed Bill 124 Variance 8 
Account 9 


Year in which 
impact 


pertains to 


Year in which 
OPG plans to 


record the 
amount  


Amount for 
Society 


Amount for 
PWU 


Total Estimated 
Amount 


2019     
2020     
2021     
2022     
2023     
2024     
2025     
2026     
Total     
 10 


b) Using the response from part a) above, please quantify the estimated bill 11 
impact to the typical residential consumer, associated with disposition of these 12 
amounts. 13 


 14 
Response 15 
 16 


a) The requested table is provided below with OPG’s current approximate 17 
estimates of amounts that would be recorded in the proposed variance account 18 
(excluding interest) with respect to PWU-represented employees.1  19 
 20 
No information is available for Society-represented employees as the outcome 21 
of the interest arbitration related to the Reopener Provision of the 2022-2023 22 
collective agreement is pending. 23 


 24 


 
1 Ensuring no duplication with existing deferral and variance accounts. 
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Table 1: Forecasted Amounts to be Recorded into Proposed Bill 124 Variance 1 
Account ($M) 2 


Year in which 
impact 


pertains to 


Year in which 
OPG plans to 


record the 
amount  


Amount for 
Society  


Amount for 
PWU 


Total Estimated 
Amount 


2019 n/a n/a n/a n/a 
2020 n/a n/a n/a n/a 
2021 n/a n/a n/a n/a 
2022 2023  14 14 
2023 2023 Not available 


 
48 48 


2024 2024 30 30 
2025 2025 24 24 
2026 2026 14 14 
Total   130 130 


 3 
  4 


b) As noted in the Application, p. 12, “OPG will provide a proposal for the 5 
disposition of amounts recorded in the new variance account in a future 6 
application.” The timing of that future application may influence the balance 7 
OPG would seek to recover and the associated bill impact to a typical residential 8 
consumer. For simplicity, OPG has assumed the following for purposes of this 9 
response: 10 
- Disposition of the total balance presented in part (a) of this response 11 


($130M) over a three-year period (i.e., $43M per year) 12 
- All other inputs2 in the bill impact calculation are consistent with those 13 


presented in EB-2020-0290 Payment Amounts Order, App. B, Table 2A for 14 
years 2022-2024 15 


 16 
Based on these assumptions as applied in the EB-2020-0290 Payment Amounts 17 
Order, the hypothetical bill impact of the balance presented in part (a) on a typical 18 
residential consumer monthly bill would be approximately $0.08/month or 0.07%. 19 
 20 


 
2 The other inputs are Typical Residential Consumer Consumption, Typical Residential Consumer Bill, and 
Forecast of 2022 Provincial Demand. 
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Board Staff Interrogatory #2 1 
 2 
Interrogatory 3 
 4 
Ref:  (1) Application for an Accounting Order, p. 12 5 
 (2) Application for an Accounting Order, p. 13 6 
 7 
Preamble: 8 
 9 
OPG has proposed the Impact of Overturning Bill 124 Variance Account to be 10 
effective March 1, 2023.  11 
 12 
As per Reference 1, OPG has indicated that the calculation of the revenue 13 
requirement impacts will be based on the differences between the forecast 14 
compensation costs included in EB-2020-0290 and the compensation costs for the 15 
nuclear facilities reflecting the overturning of Bill 124. 16 
 17 
Additionally, in the same reference, OPG noted that no impacts have arisen to-date 18 
because “the processes to establish the compensation provisions of collective 19 
agreements that were or would have been covered by a moderation period are 20 
currently ongoing.” 21 
 22 
OPG further stated in Reference 2 that “To the extent the Ontario government’s 23 
appeal of the Bill 124 Decision affects OPG’s ultimate obligations under the collective 24 
agreements, such impacts may appropriately be addressed in a future OPG 25 
application for the disposition of the account.” 26 
 27 
Question(s): 28 


 29 


a) Please explain why OPG is proposing March 1, 2023 to be the effective date, 30 
given that the Ontario government’s appeal of Bill 124 affects OPG’s ultimate 31 
obligations under the collective agreements that are currently on going. 32 


b) Please explain the significance of the March 31, 2023 effective date and why 33 
that date was proposed. 34 


c) Please confirm that the purpose of the new proposed variance account is to 35 
record the revenue requirement impacts for the differences between the 36 
forecast compensation costs in the EB-2020-0290 and the compensation 37 
costs for the nuclear facilities reflecting the overturning of Bill 124 for the 38 
period of March 1, 2023 to December 31, 2026. 39 
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d) Is OPG proposing to record any revenue requirement impacts for the 1 
differences arising with compensation paid prior to March 1, 2023 in this 2 
account? If so, please explain, with due consideration given to rate 3 
retroactivity matters.  4 


 5 
Response 6 
 7 
 8 


a) OPG’s request to establish the proposed variance account makes no judgement 9 
or assumptions on the outcome of the Ontario government’s ongoing appeal of 10 
the court decision that overturned Bill 124. Similarly, OPG does not believe it is 11 
necessary for an OEB decision establishing the account to make any such 12 
judgement or assumption. Any potential impacts of the appeal may be 13 
appropriately addressed in a future OPG application for the disposition of the 14 
variance account. OPG does not anticipate making a request for such 15 
disposition before its next payment amounts application.  16 
  17 


b) OPG assumes that the reference to the March 31, 2023 effective date in the 18 
question is intended to be a reference to March 1, 2023.  19 
 20 
March 1, 2023 was the date of OPG’s Application, which precedes the outcome 21 
of the process to establish the first collective agreement with the PWU since  22 
Bill 124 was overturned and the outcome of the process to determine the impact 23 
of the Reopener Provision of the governing collective agreement with the 24 
Society. In this regard, OPG’s Application states at page 12: 25 


No such impacts have arisen to-date, since the processes to 26 
establish the compensation provisions of collective agreements 27 
that were or would have been covered by a moderation period 28 
are currently ongoing. Accordingly, OPG requests that the OEB 29 
establish the proposed variance account effective March 1, 30 
2023 on an interim basis, pending the outcome of this 31 
Application, to enable the recording of the impacts that arise 32 
once these processes are concluded. [emphasis added] 33 


 34 
c) and  d) 35 


OPG proposes that the Impact of Overturning Bill 124 Variance Account would 36 
record the revenue requirement impacts of the difference between the forecast 37 
compensation costs included in the EB-2020-0290 proposed nuclear revenue 38 
requirements and such compensation costs for the nuclear facilities reflecting the 39 
overturning of Bill 124 incurred between the account’s effective date of March 1, 40 
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2023 and the effective date of new payment amounts established for the nuclear 1 
facilities that reflect such impacts of overturning of Bill 124.  2 


The proposed effective date of the variance account does not result in any rate 3 
retroactivity, as OPG did not incur, or pay, any such incremental compensation 4 
costs for the nuclear facilities due to the overturning of Bill 124 prior to that date, 5 
nor could the quantum of those costs be determined. Although some of these 6 
incremental costs will be calculated with reference to information related to the 7 
period prior to March 1, 2023, there is no legal obligation for the company until the 8 
corresponding collective agreement provisions (whether negotiated or arbitrated) 9 
are in place, which is after March 1, 2023.  10 
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Board Staff Interrogatory #3 1 
 2 
Interrogatory 3 
 4 


a) Please explain how OPG would manage the nuclear revenue requirement 5 
impact of the overturning of Bill 124 if the OEB does not approve the 6 
establishment of the Bill 124 variance account on a final basis. 7 


b) Please explain, in OPG’s view, why the risk associated with higher labour 8 
costs resulting from the overturning of Bill 124 is different from other risks 9 
(e.g., higher-than-expected inflationary impacts, unanticipated supply chain 10 
constraints, etc.) for which OPG is not seeking deferral account protection? 11 
Why is this risk not subsumed as part of the ordinary business risk OPG faces, 12 
and for which (in part) it earns a return on equity?  13 


 14 
Response 15 
 16 


a) OPG is legally bound by its collective agreements, which establish 17 
compensation costs for the unionized employees. If the OEB does not approve 18 
the Impact of Overturning Bill 124 Variance Account, OPG would incur the 19 
incremental costs under collective agreements arising from the overturning of 20 
Bill 124 but would be unable to record them in the account for future recovery. 21 
 22 


b) As noted on page 10 of OPG’s Application, the “Application is being filed 23 
pursuant to the accounting order process as part of OPG’s rate framework, as 24 
described in EB-2020-0290, Ex. A1-3-2 and accepted by the parties pursuant 25 
to the terms of the OEB approved settlement proposal (Decision and Order, 26 
Schedule A, p. 17)…” It is OPG’s view that the overturning of Bill 124 represents 27 
an unforeseen event with a material impact on the nuclear business, and 28 
therefore meets the accounting order requirements set out in EB-2020-0290, 29 
Ex. A1-3-2 and further described in EB-2020-0290, Ex. L-A1-03-Staff-009.  30 
 31 
In this Application, OPG is not seeking deferral accounts or variance accounts 32 
in relation to the other risks noted in the question and therefore does not include 33 
a discussion of these risks.  34 
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Board Staff Interrogatory #4 1 
 2 
Interrogatory 3 
 4 
Please provide OPG’s actual 2022 regulatory Return on Equity (ROE), forecast 2023 5 
ROE, and the associated calculations, both on a combined and separated basis for 6 
nuclear and hydroelectric. 7 


 8 
Response 9 
 10 
 11 
OPG refuses to provide the requested data on the grounds that 2022 and 2023 ROE 12 
information is not relevant to any issue before the OEB in this proceeding.  13 
 14 
The OEB has set out three eligibility criteria that an applicant must satisfy when seeking 15 
to establish a new deferral or variance account: causation, materiality, and prudence. 16 
As summarized in Section 3.1 of the Application, OPG’s evidence demonstrates that 17 
the nuclear compensation costs impacts of the Bill 124 Decision (i) are not reflected in 18 
approved payment amounts, (ii) will be material, and (iii) “recognizing that the prudence 19 
of any costs recorded would be determined in a separate process, are appropriate to 20 
be recorded in a variance account pending the consideration of prudence, since [they] 21 
reflect costs necessary for the continued operation of OPG’s nuclear facilities.”1  22 
 23 
It is not evident that OPG’s ROE, whether achieved or forecast, is relevant to any of 24 
the eligibility criteria to establish an account. The company’s return on the combined 25 
prescribed assets is unrelated to whether the nuclear compensation costs to be 26 
recorded to the proposed variance account are outside of existing payment amounts 27 
or to the materiality of those costs and, as a result, do not advance the OEB’s 28 
consideration as to the establishment of the account. The question before the OEB 29 
when establishing the account is whether “the nature of the amounts and forecast 30 
quantum to be recorded in the proposed account [are] based on a plan that sets out 31 
how the amounts will be reasonably incurred.”2 OPG has demonstrated that the 32 
amounts to be recorded to the proposed account will be reasonably incurred, as they 33 
are required to operate the nuclear facilities and will be based on the collective 34 
agreements in place for the unionized workforce. Neither achieved nor forecast ROE 35 
are relevant to the satisfaction of this criterion. 36 
 37 
 38 
 39 


 
1 Application, p. 11. 
2 OEB Filing Requirements for Electricity Distribution Rate Applications, December 15, 2022, p. 66. 
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Board Staff Interrogatory #5 1 
 2 
Interrogatory 3 
 4 
Ref:  (1) Application for an Accounting Order, p. 2 5 


(2) Application for an Accounting Order, p. 7 6 
(3) Application for an Accounting Order, p. 8 7 


 8 
Preamble: 9 
 10 
In Reference 1, OPG stated that it was not able to reasonably anticipate the 11 
overturning of Bill 124 during the 2022-2026 payment amounts application. 12 


Reference 2 states the following: 13 


Each bargaining unit will address the implications of the Bill 124 Decision on 14 
existing collective agreements covered by the moderation period according to 15 
the provisions of such agreements. If the collective agreement contained 16 
provisions that reopen compensation should the Bill 124 challenge be 17 
successful (“Reopener Provision”), the union has the ability to seek increased 18 
compensation for such period through two-party bargaining and interest 19 
arbitration. If the collective agreement contained no such language, the union 20 
may seek increased compensation through the Ontario Superior Court where 21 
the constitutionality issue was originally decided. Alternatively, the union could 22 
pursue increased wages in the subsequent round of collective bargaining to 23 
make up for the wage restraint during the moderation period. 24 


OPG indicated in Reference 2 that the current two-year collective agreement with the 25 
Society expiring on December 31, 2023 contains a Reopener Provision. This 26 
Reopener Provision was included through an interest arbitration award issued in 27 
December 2021. OPG further noted that the one-year collective agreement with the 28 
PWU, which contained the 1% increase, expired on March 31, 2022 and did not 29 
contain a Reopener Provision. OPG and the PWU have been in negotiations for a 30 
collective agreement renewal since the spring of 2022. 31 


Per Reference 3, OPG noted that its compensation cost forecasts for the 2022-2026 32 
period were premised on the known requirement of Bill 124. OPG further noted that 33 
in discussing unionized salaries in EB-2020-0290, OPG stated that it is “legally bound 34 
by its collective agreements, which establish salary rates and govern salary 35 
increases, any cost of living adjustments, and progressions through established 36 
salary ranges.” 37 
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Question(s): 1 


a) Please confirm whether OPG was already aware that a Reopener Provision 2 
was expected to be included in the collective agreement with the Society, prior 3 
to the conclusion of the 2022-2026 Payment Amounts proceeding.  4 


b) If so, please explain why OPG did not request a variance account for these 5 
impacts as part of that proceeding, given the timing of the ratification of the 6 
agreement with the Society. 7 


 8 
Response 9 
 10 


a) OPG became aware that the collective agreement with the Society would 11 
include a Reopener Provision during the interest arbitration hearing held on 12 
November 19, 2021. The arbitrator’s award was issued on December 3, 2021. 13 
 14 


b) OPG did not seek a variance account related to the Reopener Provision 15 
because doing so would have been highly speculative and disruptive to the EB-16 
2020-0290 proceeding, as the arbitrator’s award was issued more than two 17 
weeks after the OEB’s Decision and Order on EB-2020-0290. It was also not 18 
necessary to request a variance account at that time; such an account would 19 
only become necessary if a Reopener Provision was incorporated into a future 20 
Society collective agreement and if the Ontario Superior Court ultimately 21 
overturned Bill 124. During the EB-2020-0290 proceeding, OPG did not know 22 
that both of these events would occur. After it became clear that the Bill 124 23 
Decision would likely have a material impact on OPG’s nuclear revenue 24 
requirement in 2023 and beyond, OPG filed this Application.  25 


 26 
Furthermore, no prejudice results to ratepayers or to OPG from OPG’s present 27 
request for the variance account, as no revenue requirement impacts from the 28 
overturning of Bill 124 arise prior to the Application. Accordingly, had a variance 29 
account been established earlier, entries to it would have been made at the 30 
same time as they will be made in the account being proposed.  31 
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Board Staff Interrogatory #6 1 
 2 
Interrogatory 3 
 4 
Ref:  (1) Application for an Accounting Order, p. 11 5 


(2) Chapter 2 Filing Requirements for Electricity Distribution Rate Applications 6 
– 2022 Edition for 2023 Rate Applications, April 18, 2022, p. 65 7 


 8 
Preamble: 9 
 10 
OPG has indicated in Reference 1 that, “the prudence of any costs recorded would 11 
be determined in a separate process, are appropriate to be recorded in a variance 12 
account pending the consideration of prudence since these compensation costs 13 
reflect costs necessary for the continued operation of OPG’s nuclear facilities”. 14 
 15 
Question(s): 16 


a) Please clarify the “separate process” mentioned in the statement of “the 17 
prudence of any costs recorded would be determined in a separate process”.  18 


 19 
Response 20 
 21 
 22 


a) The reference to the “separate process” means a future OPG application in 23 
which OPG would provide a proposal for the disposition of amounts recorded in 24 
the proposed variance account. 25 
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VECC Interrogatory #1 1 
 2 
Interrogatory 3 
 4 
Reference: Page 1, par. 3, Pages 8- 5 
 6 
“The legislated limits on compensation set out in Bill 124 were the basis of the forecast 7 
compensation costs reflected in OPG’s approved nuclear revenue requirements for the 8 
2022-2026 period in the EB-2020-0290.” 9 
 10 
a) Please file the full extracts (including those referenced in the current application) on 11 
which the Applicant is relying to demonstrate that the compensation limits set out in 12 
Bill 124 served as the basis for the compensation costs in EB-2020-0290. 13 
 14 
 15 
Response 16 
 17 
The following are the requested extracts from EB-2020-0290 evidence. 18 
 19 
Ex. F3-1-1, p.3, lines 25-29 20 


 21 
 22 
Ex. F4-3-1:  23 


- p. 11, footnote 8 24 
 25 


 26 
 27 
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- Figures 5 & 7 1 
 2 


 3 


 4 
 5 
 6 
 7 
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Ex. F4-3-1: 1 


- p. 14, line 10-19 2 
 3 


 4 
 5 
Ex. F4-3-1: 6 


- p. 29, lines 26-28 7 
 8 


 9 
 10 
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Ex. L-F4-3-PWU-023 1 
 2 
 3 


 4 
 5 
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 1 
 2 
 3 
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Ex. L-F4-3-PWU-032 1 
 2 


 3 







Filed: 2023-05-04 
EB-2023-0098 


Exhibit L 
VECC-01 


Page 7 of 7 
 


 1 
 2 
 3 
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VECC Interrogatory #2 1 
 2 
Interrogatory 3 
 4 
Reference: Page 2, par 6 5 
 6 
“The overturning of Bill 124 is a change of law that OPG could not reasonably have 7 
anticipated during the 2022-2026 payment amounts application…. “ 8 
 9 
a) When were the challenges to the Act first filed in Superior Court? 10 
b) Was OPG provided any legal advice with respect to the constitutionality of Bill 124? 11 
If yes, when was that advice given? 12 
c) Did the advice given include the possibility of the Act being unconstitutional? 13 
 14 
 15 
Response 16 
 17 
a) To OPG’s knowledge the first challenge was initiated by the Ontario English Catholic 18 
Teachers Association who filed their Notice of Application in the Superior Court of 19 
Justice on February 11, 2020. 20 
 21 
b) and c) To the extent that any legal advice was received, it is privileged and therefore 22 
is not discussed in this response. 23 
 24 
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VECC Interrogatory #3 1 
 2 
Interrogatory 3 
 4 
Reference: Pages 9- 5 
 6 
a) Please explain how the impact of the change in compensation due to the voiding of 7 
Bill 124 are to be distinguished and separated from other variances in compensation 8 
as between the actuals and the estimates presented in EB-2020-0290? Specifically 9 
address how variances in the actual (as compared to estimate) number of persons 10 
employed and variances in the type of employment positions are to be accounted for. 11 
 12 
 13 
Response 14 
 15 
Refer to Ex. L-SUP-01, part 3).  16 
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VECC Interrogatory #4 1 
 2 
Interrogatory 3 
 4 
Reference: Pages 6- 5 
 6 
a) Did OPG seek a Z-factor or “Reopener Provisions” for any cost related aspect of its 7 
application EB-2020-0290. 8 
 9 
 10 
Response 11 
 12 
Yes. As discussed at pages 10-11 of OPG’s Application, the Application has been filed 13 
pursuant to the accounting order process as part of OPG’s rate framework, as 14 
described in EB-2020-0290 Ex. A1-3-2 and accepted by the parties pursuant to the 15 
terms of the OEB approved settlement proposal in that proceeding.  16 
 17 








Saba Zadeh 


Vice President, Regulatory Affairs 


700 University Ave, Toronto, ON, M5G 1X6 416-592-2976 saba.zadeh @opg.com 


May 4, 2023 


BY RESS 


Ms. Nancy Marconi 
Registrar 
Ontario Energy Board 
2300 Yonge Street 
Suite 2700 
Toronto, ON 
M4P 1E4 


Dear Ms. Marconi: 


Re: EB-2023-0098 - An Application by Ontario Power Generation Inc. (“OPG”) 
For an Accounting Order Establishing a Variance Account to Capture the 
Nuclear Revenue Requirement Impact of the Overturning of Bill 124 


Attached please find OPG’s responses to interrogatories from OEB staff and intervenors 
in the above mentioned proceeding. OPG has submitted these documents through 
the Regulatory Electronic Submissions System. These materials will also be made available 
on OPG’s website at www.opg.com.  


If you have any questions regarding this submission, please contact me at 416-592-2976. 


Respectfully submitted, 


Saba Zadeh 


CC:  
Peter Cuff (OPG) via e-mail 
Charles Keizer (Torys LLP) via e-mail 
Intervenors of Record in EB-2023-0098 



http://www.opg.com/



