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MR. JANIGAN:  Thank you very much.  Good morning.  My name is Michael Janigan.  I will be the Presiding Commissioner in this proceeding.  With me are Commissioner Sword and Commissioner Fred Cass.


We are here to receive submissions on the matter of EPCOR's motion to review the OEB's decision in EB-2022-0184.  I believe all of you have been presented with a schedule.  Can I have appearances, please.

Appearances:

MR. MILLAR:  Mr. Chair.  I'm happy to begin.


MR. JANIGAN:  Pardon me?


MR. MILLAR:  I am happy to begin.  I don't know if you had an order in mind, but to fill the silence.


MR. JANIGAN:  Okay.


MR. MILLAR:  My name is Michael Millar.  I am counsel for OEB Staff.  I believe today I am joined by Arturo Lau of OEB Staff, and Mr. Gluck will be joining us, as well.  I understand he is trapped on the TTC at the moment.


MR. JANIGAN:  Okay.  Can EPCOR go next.


MS. SHEEHAN:  Good morning.  Deirdre Sheehan, counsel for EPCOR with Osler, Hoskin & Harcourt.  And with me today I have Bruce Brandell of EPCOR.  I also have, for EPCOR, Susannah Robinson.  I'm sorry, I am just looking -- oh, there is Susannah.  Sorry.  And also with us today is Daniela O'Callaghan, senior legal counsel with EPCOR, as well.


MR. JANIGAN:  Okay, thank you.  Can I have SEC's appearance.


MR. RUBENSTEIN:  Good morning, Commissioners.  Mark Rubenstein, counsel for the School Energy Coalition.


MR. GARNER:  And that would leave me last, Mark Garner for VECC.  Good morning, Commissioners.


MR. JANIGAN:  Okay.  Before we begin, are there any procedural matters, Mr. Millar, that we have deal with?


MR. MILLAR:  I understand there are not, Mr. Chair.


MR. JANIGAN:  Okay.  Before we begin I would draw to everyone's attention that none of the Commissioners have been involved in any of the proceedings involving EPCOR and the South Bruce matters, and I would ask for your indulgence with our questions that may seem somewhat rudimentary.  But there are three decisions, plus this one, that we have had to wade through, and maybe some of our questions might seem a little simplistic, but it represents essentially the fact of our newness to this particular proceeding.


So we will commence with the submissions of EPCOR.  That is Ms. Sheehan, I believe.


MS. SHEEHAN:  Yes, thank you.  I do have one housekeeping -- I will call it a housekeeping matter -- before I commence.  In preparing our submissions today --


MR. JANIGAN:  Sorry, Ms. Sheehan.  I have made an administrative error here.  Our practice is to have a land acknowledgement before we commence the proceeding.


MS. SHEEHAN:  Of course.


MR. JANIGAN:  And I would ask Ms. Walter to do so.

Land Acknowledgement:

MS. WALTER:  The Ontario Energy Board recognizes that our work, and the work of the entities we regulate, takes place on traditional Indigenous territories across the province.  We acknowledge that there are more than 40 treaties and agreements that cover the territory now called Ontario.  The Ontario Energy Board also acknowledges that our offices in Toronto are located on the traditional territory of many nations, including the Mississaugas of the Credit, the Anishinaabeg, the Chippewa, the Haudenosaunee, and the Wendat peoples, and is now the home to many diverse First Nations, Inuit, and Metis peoples.


We also acknowledge that Toronto is covered by Treaty 13 signed with the Mississaugas of the Credit.


We are thankful to the First Nations, Metis, and Inuit people who have cared for these territories since time immemorial and who continue to contribute to the strength of Ontario and to all communities across the province.  We are grateful for the opportunity to gather and work on this land and recognize our shared responsibility to support and be good stewards of it.


MR. JANIGAN:  Thank you very much, Ms. Walter.  I'm sorry, Ms. Sheehan, for interpreting you.  Can you know continue, please.

Preliminary Matters:

MS. SHEEHAN:  Certainly.  As a matter of housekeeping, in preparing for our submissions today, we noted an incorrect reference in a footnote to EPCOR's argument-in-chief.  And so I will, if it is acceptable, take this opportunity to correct that.


MR. JANIGAN:  That's fine.


MS. SHEEHAN:  And so it's EPCOR's argument-in-chief filed in EB-2023-014, filed July 6, 2023.  At footnote 8 of that document, on page 16, there is a reference to an Alberta Court of Appeal case of ENMAX v. Alberta Utilities Commission.  That should have been a reference to ATCO Electric Ltd. v. Alberta Utilities Commission, 2023 ABCA 129, at paragraphs 20 to 21.  And I have circulated a copy of that decision should the Panel wish to have that pulled up.


MR. JANIGAN:  I think that's fine Ms. Sheehan.  You can continue with your commission.

Submissions by Ms. Sheehan:

MS. SHEEHAN:  Thank you.  I will provide our submissions today; consistent with the Board's direction, a brief summary of our submissions.  Before I get started, I would invite Ms. Robinson and Mr. Brandell to introduce themselves, as they are available to answer questions from the Board, as well.


MR. JANIGAN:  Yes.  Go ahead.


MR. BRANDELL:  Sure.  Why don't I start.  Bruce Brandell.  I started at EPCOR around the year 2000.  Through that time, I have generally been in a corporate development role, going through most of the utility functions at EPCOR.  I wasn't that involved in -- one of the functions I was (inaudible) was EPCOR's investments in Ontario, so I wasn't that involved in this project from the very beginning, including the generic hearing, the CIP hearing, at well as the tariff filing, and some subsequent regulatory work.


I have, in fact, recently retired.  When I did retire, I was -- before I retired, I was vice president of commercial development.  Now I assist EPCOR on an as-needed basis.  Thank you.


MR. JANIGAN:  Thank you.


MS. ROBINSON:  Good morning.  This is Susannah Robinson speaking.  I joined EPCOR in 2018, just directly after it was awarded the CIP, and I am the VP of operations for Ontario.  So I have oversight over our Ontario gas and electricity and water businesses, including the South Bruce operations.


MR. JANIGAN:  Thank you very much.


MS. SHEEHAN:  One other housekeeping matter I will alert the Board to is that, as you know will note, Mr. Bruce Brandell, Ms. Robinson, Ms. O'Callaghan, and I are all in different locations.  We do have a conference call separately running in the background, which we may use to the extent we need to confer before answering any the Board's questions, if that's acceptable.


MR. JANIGAN:  That is acceptable, Ms. Sheehan.


MS. SHEEHAN:  Thank you.  In order to provide some clarity to the Board, in my submissions today, when I refer to the CIP or the CIP proceeding, I will use that abbreviation as a reference to the common infrastructure plan proceeding, EB-2016-037-038-039.


When I refer to the CIR proceeding, that is an abbreviation for the custom incentive rate-setting proceeding EB-2018-0264.


When I refer to the 2023 IRM, that is the 2023 incentive rate-setting mechanism application, which is EB-2022-0184.


When I refer to the CVVA, that abbreviation is the customer volume variance account.


And I will refer to the decision that is under RFP review in this proceedings as the phase 2 decision, and that is the decision from EB-2022-0084, phase 2 decision and order dated April 6, 2023.  I appreciate the Board's comment that there are several decisions here, and so please, if you are not following what I am referring to, I will try to make it clear.

MR. JANIGAN:  No, that is very helpful, Ms. Sheehan.  I think possibly all participants might adopt that same terminology.  Thanks.

MS. SHEEHAN:  So, first, we would like to thank the Board for this opportunity to provide submissions by EPCOR today on this review and variance motion.  In the phase 2 decision, the hearing panel approved EPCOR's request to establish the CVVA but imposed a 50/50 risk-sharing mechanism and limited recovery to the point where EPCOR's actual earnings reached 300 basis points below it approved ROE.  Whether the hearing panel erred in imposing these modifications on the CVVA is the primary issue in this proceeding.  At the outset, I will emphasize that this proceeding is not about whether the CVVA should have been approved but whether those modifications mean that EPCOR should assume 50 percent of the risk for the revenue variance resulting from mass customer consumption.

In our view, EPCOR should not be required to assume that risk.  The modifications to the CVVA imposed in the phase 2 decision are inconsistent with the regulatory framework that was put in place and approved in prior proceedings for the ten-year rate term for the expansion of service into a new area, the South Bruce municipalities.  The regulatory framework or compact that governs EPCOR's service for these municipalities was established through a unique competitive process, and the Board was bound to adhere to that in establishing the CVVA.

In the CIP proceeding, it was understood that, within the framework established by the Board in that proceeding, the winning proponent would bear the risk of achieving commitments made relating to competitive parameters or assumptions; if the utility exceeded the value on those parameters during the rate stability period, this would be to its benefit or, in the case of expenses, its detriment.  However, mass customer volumes was not identified as a competitive factor and was identified as a common assumption.  Therefore, proponents did not apply competitive pressure to this parameter and did not assume the risk on this parameter in formulating their proposals at the CIP proceeding stage.

EPCOR acknowledges that the CIP proceeding does not expressly state that risk for variances from assumed mass customer consumption lies entirely with ratepayers.  However, this conclusion is the clear basis upon which the CIP framework and parameters were established.  In EPCOR's submission, it is unreasonable on the one hand to accept that competitive assumptions were intended to allocate risk to the utility while at the same time argue that common assumptions, those not left to competition, did not address risk.  Were EPCOR to be at risk for such amounts, then mass customer consumption would have been a competitive assumption, and EPCOR would have had to incorporate the risk of achieving those volumes in its target ROE and its proposal in the CIP proceeding.

In the CIP proceeding, EPCOR and Union each submitted an overall revenue requirement which aligned with the CIP parameters.  At the conclusion of the competitive process where EPCOR was selected, the OEB stated that it would require EPCOR to demonstrate that the subsequent rates application was consistent with its CIP proposal.  This direction was affirmed in the OEB's decision on the issues list in the subsequent CIR proceeding.  There, the OEB stated:
"The EB understands that there are unique aspects to this rate application given the CIP.  A number of costs parameters and rate components have been determined through a prior OEB-approved process, competition for franchise of South Bruce."

Procedural Order No. 3 stated that the OEB will not be revisiting the overall commitments that were made in the CIP process.  Therefore, in the CIR proceeding, the OEB clearly acknowledged that it was bound by the CIP proceeding in approving the rates for the ten-year rate stability term and was required to assess whether those rates would be consistent with the CIP.  While EPCOR could have applied for the CVVA at that stage, at the CIR or the custom rate-making stage, EPCOR reasonably expected that this common assumption from mass customer volumes, which was based on Union's normalized average consumption volumes in an adjacent service are, would be comparable as there was no historical data to the contrary.  At that time, EPCOR did not believe there would be variance material enough to warrant asking for a CVVA.  Regardless, in EPCOR's submission, the timing of bringing forward the CVVA is not relevant to whether the risk-sharing mechanism is consistent with the parameters of the CIP proceeding and should be applied.

In EPCOR's position, it is evident that the regulatory compact that governs its service of the South Bruce municipalities was established through this unique competitive process.  Just as EPCOR was bound to file a rate application consistent with the CIP, it follows that the Board was bound by the parameters set by that CIP proceeding.  The justness and reasonableness of the resulting rates flows from the competitive tension that was brought to bear in the CIP proceeding.

Therefore, in establishing the CIP, in EPCOR's submission, the hearing panel ought not and could not disregard the CIP proceeding.  However, in the phase 2 decision, the hearing panel did not follow the CIP framework and therefore erred.  The phase 2 decision does not stand up to scrutiny as it does not articulate, in EPCOR's submission, justified, intelligible, and transparent reasons for finding that the Board was not bound by the CIP framework regarding risk allocation for mass customer consumption.  The phase 2 decision does not articulate the basis for concluding that the hearing panel was not persuaded by EPCOR's characterization of the regulatory compact, and the Board's conclusion or the hearing panel's conclusion that the risk of variances for mass customer consumption was not a live issue and therefore implying it was undecided is an error of fact or mixed fact and law in failing to follow and apply previous finding decisions.

Although the risk of consumption variances was not discussed in the CIR proceeding, that was because it had already been decided in this CIP proceeding, the common infrastructure plan proceeding.  So, instead of assessing whether the risk-sharing mechanism was consistent with the CIP proceeding, the hearing panel proceeded to generically determine that a 50/50 split of risk was appropriate for the CVVA.

In EPCOR's submission, this is an error of law because the Board failed to apply the correct legal framework.  Indeed, the Board's reasoning in the phase 2 decision does not explain how a 50/50 split was consistent with the parameters established in the CIP proceeding.  EPCOR's grounds for review are not, as argued by the intervenors, a situation of simply disagreeing with how the hearing panel exercised its rate-making discretion.  The phase 2 decision does not implement and is not consistent with the binding legal framework established by the CIP proceeding.  As identified in EPCOR's reply argument, even if reviewed on a reasonableness standard, the phase 2 decision does not, as is required, meaningfully grapple with key issues or central arguments raised by EPCOR regarding the nature, the binding nature of the CIP proceeding, and the parameters established in that proceeding.

Therefore, in EPCOR's submission, this review Panel must consider the merits of EPCOR's motion and reach its own determination in accordance with Rule 43.02 of the Board's Rules of Practice and Procedure, and exercise its jurisdiction to vary the phase 2 decision.

Furthermore, over and above the 50/50 risk sharing mechanism, the phase 2 decision limited recovery of the CVVA balances to the point that EPCOR's actual earnings reach 300 basis points below its CIP-proposed ROE.

The outcome of the competitive process was that EPCOR's ability to achieve its target ROE would depend on its ability to achieve what it proposed on the competitive parameters.  So, by introducing in EPCOR's submission the negative 300 basis points threshold on CVVA recovery, the Board is in effect reducing the ROE that EPCOR can achieve due to a factor that is unrelated to the CIP competitive factors.

The notion that a negative 300 basis points threshold will incent EPCOR to improve its forecasted ROE does not align with the fact that there are already built-in incentives for the utility that were part of the CIP process.  Therefore, because the effect of the deadband is to change the framework applicable to EPCOR's ability to achieve its target ROE, in EPCOR's submission this aspect of the phase 2 decision also discloses an error of law or mixed fact and law, and that it does not apply the correct legal framework.

Finally, we would like to emphasize that even if the hearing panel's determination is -- sorry, that even if the hearing panel's rate-setting jurisdiction was not governed by the CIP proceeding, which EPCOR strongly disputes, the risk-sharing mechanism established in the phase 2 decision does not withstand scrutiny.

The Board's rationale that the risk-sharing mechanism would incent EPCOR to act to improve capital asset utilization and EPCOR's resulting ROE is not logically connected to performance and operational costs within EPCOR's control.

Furthermore, the record clearly demonstrates that had Union, or now, Enbridge, been the successful proponent, its existing normalized average consumption account, or NAC account, would have captured similar variances as those in the CVVA.  Yet Enbridge's NAC account is not subject to a 50/50 risk-sharing mechanism.

While the Board has broad discretion in setting rates, even if it were not bound by the CIP framework, this discretion must result in rates that are just and reasonable to both consumers and the utility and must not be arbitrary or discriminatory.

I will also briefly address the appropriate effective date of the CVVA.  The hearing panel in EPCOR's submission also erred in incorrectly finding that an effective date of January 1, 2022 would be impermissible retroactive rate-making.  As outlined in EPCOR's argument-in-chief, the hearing panel undertook too narrow of an analysis of this issue and failed to consider the broader circumstances in which retroactive rate-making is permissible, and failing to correctly apply that law to EPCOR's unique circumstances.

So EPCOR respectfully requests that in disposing of this review application, the Board vary the phase 2 decision by rescinding the risk-sharing mechanism and setting an effective date for the CVVA of January 1, 2021.

EPCOR would be pleased to answer any questions the Panel may have.  Thank you, for your consideration.

MR. CASS:  No, I don't.  Thank you.

MR. JANIGAN:  Commissioner Sword.

MR. SWORD:  Yes, thank you.  Through you, Ms. Sheehan, to EPCOR, thank you.  You referred to the regulatory compact.  That was a determination that the 50/50 split for earnings be split between customers and the corporation.  Could this have been an effort by the Board to establish just and reasonable rates?

MS. SHEEHAN:  So, in my submission, the justness and the reasonableness of rates flows from a competitively established process.  So it is the competitive tension that was brought to bear in the CIP proceeding whereby EPCOR brought forward the most cost-effective solution to ratepayers and brought forward competitive parameters upon which it accepted risk that it ordinarily, in a rate-setting circumstance, would not have borne the risk.

Therefore, in EPCOR's submission, in my submission, the rates flowing from that CIP proceeding which were then brought forward into the CIR proceeding are just and reasonable because they flow from that competitive process and the additional tension that EPCOR brought to bear on its bid, where it took risk on customer connections, whether customer connections come forward as it forecast or not.  If there are fewer customer connections, EPCOR bears the cost of that, than it forecast.  Similarly with capital costs, capital costs are higher than what was put forward as they are in EPCOR's CIP proposal.  Again, EPCOR bears the risk of that.

And so it is those competitive pressures which are brought to bear and which govern the CIP process in the CIR proceeding and the justness and the reasonableness of the rates, flows from that.

And so in our submission, if the Board -- if the hearing Panel's position were that, well, I need to set just and reasonable rates and therefore I am going to look at the risk allocation and the 50/50 sharing mechanism anew, that was an error, because the risk allocation was established in the CIP proceeding, and the justness and the reasonableness of rates flows from that.

MR. SWORD:  Thank you.

MR. BRANDELL:  If I could add perhaps another point:  In terms of just and reasonable rates, Enbridge, as Ms. Sheehan had noted, also has a NAC account.  That account does not have any kind of a sharing mechanism or any kind of a 300-point deadband.

So, in addition to the rates or compact or framework in terms of setting just and reasonable rates, the fact that an existing utility has a similar account does not have a type of risk sharing, which suggests to us that it is not fair and reasonable to have to impose on EPCOR.

MR. SWORD:  Thank you.  When the applications were considered side by side in terms of that, the charts that indicated what the expected volumes were, were they -- in your mind, were they a tool for the Board to use for comparison purposes only?  Or where does the regulatory compact come into play when you are considering those charts that were compared that gave EPCOR the right to proceed with the franchise and not the old Union Gas?

So, in other words, where the charts related to volumes expected, were they meant to be binding at that time in terms of a non-competitive element?  Where does that make it clear that that is the case?

MR. BRANDELL:  Is the question whether mass market consumption was a competitive or a common assumption, or would risk that volume it went to?

MR. SWORD:  Yes.

MR. BRANDELL:  Is that the question?  Okay.  And that really to our mind goes to the kind of heart of this, is we had two different types of assumptions, competitive assumptions and the common assumptions.  And if we start with the competitive assumptions -- and I can reference either the Board's decision order, which is the April 12th decision and order in EB-2016-0137, where it deals with the common and competitive parameters.  I don't know if you know want to bring that up or I should just reference it verbally.

MR. SWORD:  Please feel free.  And, sir, if you could speak up just a little bit more.  I realize that, with the remoteness nature of it, sometimes it's a bit hard.

MR. BRANDELL:  Sure, okay.  So if --


MS. O'CALLAGHAN:  Bruce, did you want me to bring it up?

MR. BRANDELL:  Why don't you, if you know could.

MS. O'CALLAGHAN:  You said it's the April 12, 2018, decision and order.  My apologies.  It's Daniela O'Callaghan, and I have offered to bring up a document that Mr. Brandell wishes to reference.  Thank you.

MR. BRANDELL:  Yes, exactly.  So, first of all, just look at the -- what we are referring to as competitive assumptions.  And, if you can go to page 8 of that decision, if you look at customer attachments there.  And, again, customer attachments is one of the elements that were clearly identified as a competitive element.

And let me just say that the number of attachment were to remain competitive and based on the levels of risk and marketing activities that each proponent would be willing to take on.  The proponents are expected to include details of the forecast attachments as part of the proposals, with the successful proponent to be held to its forecast for rate-making.  So, to our mind, and we think we have a plain reading of that, that is to the risk of the utility.

If we go down to the bottom there, customer consumption, proponents would use common consumption levels for each mass market segment, except for large commercial or industrial customers, which will be left to competition.  So, again, to our mind, kind of a plain reading of that, not being a lawyer, was that there are two different -- there was a breakout of customer consumption, that mass market was going to be a common consumption, whereas large commercial or industrial customers were left to competition.  Which, to our mind, competition means that it's to the risk of the utility.

If you go to page 10, it says:  "Treatment of capital cost."  Which, again, was a competitive parameter.  Any capital cost overruns incurred during the first 10 years above a forecasted cost reflected in the proposals will not be permitted into to the successful proponent's rate base for year 11 and beyond.  The treatment will be symmetrical.  Cost underruns will accrue to the utility's benefit.  So it seems to us very clear that competitive elements were to the risk of the utility.

The reason that we had two different types of assumptions, common parameters and competitive parameters, was that there was a distinction between the two where certain characteristics apply to each.  And the major characteristic, in our mind, applied to competitive assumptions was that they're competitive.  They're to the risk of the utility.  One of the major characteristics of common assumptions is that they were not to the risk of the utility; that they were to the risk of the ratepayer.

And, really, from that perspective, when you entered this -- and was it competition.  The CIP process was a competition.  When we entered that, we had to have, to our mind, a very clear distinction as to:  What are we responsible for?  What risks are we taking?  And both ourselves and, while I can't speak for Enbridge, certainly no discussions we had with Enbridge suggested that they viewed this any differently, that the risks we were taking on were specific to competitive assumptions, and that the
-- and, by the way, those risks are over and above what a utility would take under normal circumstances.  Under normal circumstances, as an example, capital costs, as long as they are prudently occurred, are not to the risk of the utility, but we accepted that risk, which is part of the competition.  Whereas the common assumptions were to the risk of the ratepayer.

And we have, as I said -- a final note -- we have, in fact, had capital cost overruns.  We have had delays in customer connections.  EPCOR has accepted those risks.  We have not attempted to come back to the Board to shift those risks from the utility to the ratepayer.

MR. SWORD:  Thank you.  When you discuss the attachments, and they are competitive, it does not flow, then, therefore -- or does it, or would it not flow -- that the volumes associated with those attachments, therefore, are not considered to be competitive?  So the attachments are competitive, but the volumes associated with those attachments are therefore deemed not to be competitive.

MR. BRANDELL:  Exactly.  The volumes associated with the mass market customers, they had a common assumption.  The volumes associated with the larger customers, they were, in fact, competitive.  EPCOR accepts the risk of those volumes, and this CVVA would not cover volume shortfalls or excesses related to the large customers.  It only covers volumes associated with the mass market customers, whose volume was a common assumption.

MR. SWORD:  Thank you.  You have touched on this, but an ROE within 300 basis points, is that within the range of what represents a reasonable return?

MR. BRANDELL:  Again, referencing some of Deirdre's arguments, we went through a competitive process and, through that competitive process, there was an awful lot of competitive tension.  We kind of wrung out all the efficiencies.  And we had a target -- it was in the rate case, the CIR -- we had a target ROE.  I think it was 8.78 percent.  And, to our mind, that's the reasonable return.

We are willing to accept risk associated with reaching that return as it relates to the competitive parameters, but our view is that the risk associated with reaching that return, social common assumptions, lies with the ratepayer, not the utility.

MR. SWORD:  Thank you.  Commissioner Janigan, I don't have any more questions.  Thank you.

MR. JANIGAN:  Okay.  Thanks very much.  I wonder -- Commissioner Cass's transcript has stopped working -- if it might be of some assistance to reinstate that in some way.

MR. BRANDELL:  Uh, oh.  Does that mean I have to say it all again?

MR. JANIGAN:  No.  Sorry about that.  Commissioners are favoured with a rolling transcript, with which we are indeed spoiled, and I wish I had it when I was an intervenor counsel.  But it enables us to make sure that we reference the right terminology and the right presentation of submissions that have been made.

I have some questions arising from essentially the principal point that EPCOR makes, that the regulatory compact had two categories, one being common assumptions and competitive parameters.  Once again, because I was unfamiliar with the South Bruce expansion applications, I went back and looked at some of the ways in which the decisions were developed.

I note that -- I don't know if you need to turn them up or not, but the comparison criteria was based on three comparison criteria, dollars per cubic metre, number of customer years, and cumulative volume.

Now, as it is noted on Procedural Order No. 8 of the CIP proceeding, that the OEB accepts this aspect of the proponent's CIP agreement, these comparison criteria should be included in proponent's proposals.  The successful proponent will be held to the comparative criteria agreed to when filing its rates application.  To your knowledge, was there any change in the comparison criteria that was used?

MR. BRANDELL:  No, that was the criteria that we were awarded the CPCMs on.

MR. JANIGAN:  Okay.

MR. BRANDELL:  And in the rate --


MR. JANIGAN:  Sorry.

MR. BRANDELL:  Oh, sorry.  And then, in the reapplication, we demonstrated that we were achieving those.

MR. JANIGAN:  In EPCOR's proposal, was there any reference to, in dealing with the cumulative volume, that one aspect of the cumulative volume was considered to be, because it had been agreed upon was agreed to be considered to be either at the risk of consumers or not to be considered in relation to dealing with the cumulative volume issue?  In other words, was there any mention of the fact that the cumulative volume really only would refer to the industrial customers on the basis of a comparison criteria?

MR. BRANDELL:  There wasn't a specific reference to that.  That again goes to, to our mind, the difference between a common assumption and a competitive assumption.  We agree that things such as the revenue requirement as an example, which is really the high, the top tier of all the assumptions put together, that that revenue assumption is based on both common and competitive parameters, and there are a number of the common parameters.

In fact, we do have variance accounts for a number of common assumptions, and, in fact, wherever we applied, whenever we applied for a variance account on a common assumption, that variance account was approved.  So the revenue requirement is in fact a number that is based on a series of forecasts that are going to vary over time and will vary up and down, not all, not totally to the risk of the utility but also to the risk of the ratepayer.

MR. JANIGAN:  But, as I understand it, when EPCOR submitted the proposal, there was no qualification of the cumulative volume statistic; it included both the industrial and the Rates 1 and 6.  Isn't that correct?

MR. BRANDELL:  The qualification was that it is based on the CIP.  To our mind, the CIP and the tariff are linked, very tied together, and the CIP created the framework, the competitive framework and the risk-sharing framework, and that was carried over.  To our mind -- and nobody suggested otherwise -- the common assumptions that were agreed to in the CIP were not to the risk of the utility, to the risk of the ratepayer.

MR. JANIGAN:  Did EPCOR take any effort to modify the cumulative volume that it projected, which was one of the comparative criteria for the CIP, in any of its proposals?

MR. BRANDELL:  When you say "proposals," um...

MR. JANIGAN:  Well, I will deal with -- yes.  I am dealing with the proposal that eventuated with, had eventuated with, the actual CIP decision.  I didn't see it.  That is why.  I didn't see any qualification that in fact the cumulative volume should be considered only for industrial customers, not for the rates 1 and 6 customers, because it had already been agreed upon and therefore was an assumption that should not be included in making a comparison.

MR. BRANDELL:  The framework that -- yes, I think I understand.  The framework that was agreed to in the CIP, we were required to carry that framework over to the rate case or the CIR.  We couldn't bury that --


MR. JANIGAN:  Okay.

MR. BRANDELL:  -- by Board direction.

MR. JANIGAN:  The three comparison criteria that were to be incorporated in the rates application was the revenue requirement, the number of customer years and cumulative volume.  Is that correct?

MS. SHEEHAN:  Yes.

MR. BRANDELL:  That is correct.

MR. JANIGAN:  And when submitting the amounts for the cumulative volume in that proposal, it included both the Rates 1 and 6 customers and the industrial customers.  Is that correct?

MR. BRANDELL:  That is correct.

MR. JANIGAN:  Okay.

MS. SHEEHAN:  If I might be of assistance, if I understand it and Mr. Brandell will correct me if I am wrong, the cumulative volume also was a function of the customer attachments.  And so, for the Rates 1 and 6 customers, EPCOR was at risk for its forecast of customer attachments.  The volume associated with those attachments was the common assumption, but the timing of those attachments throughout the 10-year rate stability period was the competitive factor that fed into that cumulative volume.

MR. JANIGAN:  But I guess the point I am getting at is that these three criteria went forward, and they were the criteria upon which the OEB made its CIP decision.

MS. SHEEHAN:  Yes.

MR. JANIGAN:  And one of them, the criterion was cumulative volume.

MS. SHEEHAN:  Yes.

MR. JANIGAN:  When EPCOR brought forward its proposal containing what it proposed in terms of these three criteria, in particular cumulative volume, it did not differentiate between industrial volumes and customer volumes, or Rates 1 and 6 customer volumes; it brought it forward as one figure.  And --


MS. SHEEHAN:  Correct.  But it was very clear in the proceeding how that was -- in its application, how that was built up.  So it was built up on its competitive forecast of customer attachments, its competitive assumptions about industrial volumes and the common assumption that Union used as well, about the volumes for the mass customers.  So it all kind of builds up into that one number, I think.

MR. JANIGAN:  But your proposal said nothing about that.

MS. SHEEHAN:  I think it would have set that out quite clearly.  Mr. Brandell, maybe we can bring that up and we can put those -- help the Board, to show where those are?

MR. BRANDELL:  Yes.  The proposal itself, the CIP proposal itself, we had to break it out into industrial versus mass market specifically because the industrialized customers were competitive, and there was a lot of interest among the proponents as well as the Board Staff --


MR. JANIGAN:  I guess --


MR. BRANDELL:  All right, go ahead.

MR. JANIGAN:  -- just cut to the chase here, did EPCOR make a submission that as a result of agreement in terms of a normalized annual consumption that the figure for Rates 1 and 6 volumes should be excluded when we looked at the comparison criteria?

MR. BRANDELL:  No, because the criteria were specific that it was the entire volume that the utility was going to be delivering during the 10-year rate stability period.

MR. JANIGAN:  Okay.  Thanks, very much, for that.

I wonder if I could turn your attention to your reply argument in the CIR proceeding?  And that is in EB-2018-0264, the reply argument on page 3.  Can that be turned up?  And if you look at paragraph 2:
In the South Bruce expansion proceeding, the OEB approved a set of common assumptions, including a 10-year rate stability period upon which each proponent was to base its CIP.  The OEB also established the selection criteria it would use to determine the successful proponent.  EPCOR's CIP proposal included a commitment to values for those selection criteria as set out below."

And that commitment was effectively to include them in rates, was it not?  That was part of the CIP --


MR. BRANDELL:  Sorry.  Sorry, I was talking on mute, there.

Yes, the commitment was to use them in the development of the rates such that we would reach the $75.6 million revenue requirement.

MR. JANIGAN:  And the cumulative 10-year throughput volume that is there is both the industrial and Rates 1 and 6 volumes, is it not?

MR. BRANDELL:  It is.

MR. JANIGAN:  So in your reply, effectively, it would appear that there was an acknowledgement of a commitment that these volumes were to be part of the rates.  Is there something wrong with that conclusion?

MR. BRANDELL:  You are correct that we use that volume to establish our rates.  However, the volume -- all of those values are built up on a series of, like, assumptions or forecasts, some of which were to the risk of the utility, some of which were to the risk of the ratepayer.  So, while that is the top-end number, EPCOR didn't accept the risk, the unmitigated risk of establishing that number, or reaching that number.  We had certain elements which included the capital costs, the timing of customer connections and, say, O&M costs that we accepted the risk on.

MR. JANIGAN:  Okay.

MR. BRANDELL:  It was clear in our mind going through the competitive process that while we accepted the risk for large-volume customers -- and those were our numbers, our forecasts -- the forecast for the mass market, our smaller customers, which was Enbridge's NAC on adjacent service territories, that was not to our risk.  That was to the regulator's risk.

MR. JANIGAN:  And this was all because Union and EPCOR agreed to the NAC for Rates 1 and 6 that excluded it then from the obligation to be put in rates.  Is that your position?

MS. SHEEHAN:  Sorry, can I just -- I didn't quite hear.  Can you just rephrase your question?

MR. JANIGAN:  Sure.

MS. SHEEHAN:  I am not sure I quite understood it, Commissioner Janigan.  Sorry.

MR. JANIGAN:  As I understand it, the basis for this is the agreement between Union and EPCOR associated with using common assumptions associated with NAC.  And that agreement takes it out of those volumes, it takes it out of the comparative criteria that was used by the OEB to determine who was awarded under the CIP proceeding.

MS. SHEEHAN:  I am not quite sure I would agree with that characterization.  There was a process in the CIP proceeding whereby Board Staff and the proponents, which were Union and Enbridge, had a discussion as directed by the Board to come up with parameters.  And that was the subject of a report to the Board along with Board Staff about how the CIP, the common infrastructure plan parameters were going to be put forward to facilitate a competitive process and a reasonable comparison as between the proponents.

And so, in that framework, the common assumptions and the competitive assumptions were identified.  The common assumption of mass customer volumes was identified and it was suggested -- by the Board, I believe there is a direction -- that Union and EPCOR would go and identify how that common assumption would be set per the Board's direction.  And that was done.

So I think it was all within compliance with approval by the Board and direction by the Board, and with the involvement of Board Staff, and it was -- I believe there is also reference on the record to Board Staff agreeing that that would be a reasonable assumption.  So I think it's a combination of being directed and approved by the Board, and that's how that common assumption was arrived at.

MR. JANIGAN:  I guess what I don't get, Ms. Sheehan, is why, if there is an agreement on certain aspects of the cumulative volume, the cumulative volume still remained as one of the comparative criteria.  And --


MS. SHEEHAN:  It was built up based on assumptions which were clearly understood, and some of those assumptions were competitive.  And then the one where the mass customer volumes was, was not a competitive at-risk assumption.

And so I think that, yes, it's a cumulative volume and it's consistent with the CIP process, because it is built up based on the competitive bid that EPCOR put forward, and the competitive attachments that were put forward, and also the common assumption that was agreed upon.

And so it is revenue requirement, and this metric is consistent in the CIR filing that you are referring to here.

MR. JANIGAN:  Okay.  I understand how it was built up.  At the end of the day, both Union and EPCOR had to stand behind their cumulative volume assumptions, which included both rates 1 and 6 and industrial customers, did they not?

MS. SHEEHAN:  Yes.  And they had to stand behind their customer attachments and their forecasts for industrial customers.  And that was clearly understood, and that was a risk that they took in the competitive process that they would not otherwise have to -- they would not ordinarily take.

And so that's a bit of the trade-off, I would suggest, in the competitive process.  The proponents took risk on certain parameters, which they otherwise wouldn't be at risk for.  And then the countervailing, I think, consideration there is that, for common assumptions, those were not-to-the-utility risk, is I think how I would conceive it.  And perhaps Mr. Brandell can add to that.

MR. BRANDELL:  I agree that all of those numbers are made up of a series of calculations, some of which we were at risk for, and some of which we weren't.  And the framework, to our mind -- the CIP framework, to our mind -- clearly established what we are at risk for.  Competitive assumptions, it is extremely clear that we are at risk for those.

And the reason we had two different types of assumptions, or parameters, was that the material leading back to us, whether we are at risk for them or not.  Otherwise, you would have just had a single category of parameters.

MR. JANIGAN:  So, when we look at your submission in the CIR case, and there is -- when you indicate that the CIP proposal included a commitment to values for those selection criteria set out below, we have to parse the 10-year throughput volume by how it was arrived at in order to actually understand the approach to what goes in rates and what is at risk.  Am I correct on that?

MR. BRANDELL:  Exactly.  And maybe another good example is the timing or the schedule.  The cumulative throughput volume was clearly based on a schedule of when we would start connecting customers.  So when would the 10-year rate stability period start and when would it stop?  And that schedule was laid out in the CIP, as a result of the CIP.

As result of some regulatory delays, we weren't able to start construction according to the timeline that we had committed to as a common assumption.  In our rate application, we had specifically addressed that, and the Board gave us some additional revenue -- I think it's $1.3 million of additional revenue -- which is a rate rider to make up -- to address the fact that a common assumption was not met, and that common assumption was not to the risk of the utility.  So, in fact, that 10-year throughput volume was less after that decision.

MR. JANIGAN:  Okay.  Thank you very much for those answers to my questions.  They were very helpful.  Next, I believe, is Mr. Rubenstein.

MR. RUBENSTEIN:  Hi.  Good morning, Panel.  Can everybody hear me?

MR. JANIGAN:  Oh, I wonder if I have gone into the morning break here.  In our schedule, we have it scheduled for 10:30.  Can we come back at 11:00.  Sorry to interrupt you, Mr. Rubenstein.

MR. RUBENSTEIN:  No problem.

MR. JANIGAN:  Okay.
--- Recess taken at 10:39 a.m.
--- On resuming at 11:00 a.m.

MR. JANIGAN:  Okay.  We are back in session.  Mr. Millar, do you have some news for us?

MR. MILLAR:  I don't.  I am just on screen in case you needed me for anything, Mr. Chair, but I think Mr. Rubenstein is here and ready to go.

MR. JANIGAN:  Okay.  Thank you very much.  You can proceed, Mr. Rubenstein.
Submissions by Mr. Rubenstein:


MR. RUBENSTEIN:  Thank you very much, Mr. Chair.  Just before we begin, I prepared a compendium of certain documents, mainly the decisions, and just a couple of information for the record.  I don't, you know, due to the limited time, I don't plan to actually walk through the compendium, but maybe we can mark it as an exhibit if we need it.  I will provide maybe some references to the underlying decisions and also to the pages in the compendium just if you want to look at those when reviewing the transcript.  So maybe we can mark that as an exhibit.

MR. MILLAR:  Yes.  Mr. Chair, I propose to call that Exhibit K1.1.
EXHIBIT K1.1:  SCHOOL ENERGY COALITION COMPENDIUM.

MR. RUBENSTEIN:  I don't think we need it on screen.  Commissioners, at the core of EPCOR's argument in this motion to review as it was in the underlying proceeding is an incorrect premise which infects its entire argument.  That premise is that the OEB was required to approve the proposed customer volume variance account, the CVVA, on EPCOR's proposed terms as that is consistent with the said process, regardless that the CVVA was not sought during the company's custom IR framework which approved the rates and the rate framework for the utility through 2028.  In SEC's submission, that premise is simply wrong and the motion should be denied.

In my brief time this morning, I will structure my submissions in three ways.  First, I will address the CIP, what it was and was not, and where EPCOR in our view has misunderstood it.  Second, I will address what the Board did in the phase 2 decision.  Third, I will briefly address the effective date issue.  So let me begin.

As I noted in EPCOR's argument, at its core it is that the OEB in the phase 2 of the 2023 rates proceeding was required to approve the CVVA because it was consistent with the CIP; that is it never took on the risk of average customer consumption as part of the process that was agreed upon.  It was agreed upon common assumption.  None of that means that the OEB was required in the 2023 rates proceeding to approve the CVVA.

It is important to understand what the CIP and the CIP was not.  The OEB through the CIP process, which was a competitive process, was granting the successful proponent, here EPCOR, a certificate of public convenience and necessity to serve the South Bruce communities as well as telling it to file a leave to construct and rates application consistent with the CIP proposal.  That is laid out in the CIP decision.

Average consumption by customer type was a common assumption, but nowhere does the OEB say that that means that ultimately customers would bear the entire risk.  OEB Staff's written submissions to this point are entirely correct.  But SEC submits it doesn't even matter.

The CIP process was not a rate-setting process.  The OEB was not exercising its section 36 authority.  In fact, it told the proponents in advance of their filing of their proposals this in its preliminary issues decision in Procedural Order No. 8, and this is at page 3 of that decision, and it is at page 28 of the compendium where the OEB explicitly says:
"The OEB does not consider the setting of rate-making parameters for the purposes of establishing the comparable CIP proposals to be determinative of any element of the future rate-making scheme of the successful proponent.  How the revenue requirement will be recovered, including the actual permissible annual revenue updates, will be decided later with the full participation of effective ratepayers.  All of the following parameters that involve rate-making assumptions should be considered in that context."

What set EPCOR rates and the rate framework was the OEB's decision in the custom IR framework application, an application that EPCOR while bringing requests for a number of other variance accounts did not include any related request for an average consumption variance account.  And its evidence -- and this is at -- if you -- in Staff 3P of the September 19th interrogatory bundle in the original, in the underlying, application that brings rise to this motion.  Its evidence was not that it didn't ask for the account by mistake; it had forgot.  It was that it simply didn't think it needed to.  It had no reason to believe that the consumption variances would be a material risk.

And I know what EPCOR is saying is not that there was no requirement for -- that there would be no risk, that it just wouldn't be a material risk.  So it was essentially admitting it is willing to take on some risk on something it now claims it was never required or never supposed to take on of the risk.  But essentially what has happened is it took on the risk, things have not gone the way it is, and it has come, it had came to the OEB for relief from that.  Regardless of what it sought it was bearing as part of the CIP process, at that custom IR, it made an active decision to bear that risk.  It sought the account of other matters, and I'll tell you much more minor matters, such as municipal taxes and regulatory costs.

In passing, I would simply note I very much doubt EPCOR would have brought this application for the CVVA if with retroactive effect, if average consumption was higher than what was assumed.

In the OEB's decision and its decision on the settlement proposal in the custom IR application, it created a rate framework which turned the successful CIP proposal into rates, accepted some changes that formed part of the proposal as the circumstances warranted, and ultimately came to the conclusion regarding the consistency of EPCOR's successful CIP proposal.  In its final decision, the OEB determined that:
"Subject to the matters and adjustments discussed in this decision, the OEB concludes that EPCOR South Bruce rates proposal are consistent with the CIP."

I note Commissioner Janigan took my friends to the reply submissions, where it essentially says the same thing:  We think our proposal is consistent with the CIP.  And that is at paragraphs 24 and 25 of those reply submissions.  As the phase 2 decision noted, that decision was not appealed and the settlement proposal still stands with respect to that.

As noted already, the CIP proposal created the rules for the custom IR framework application that EPCOR had to bring but as the OEB told the company to file a rates application consistent with the CIP.  But the custom IR framework decision creates the rules for EPCOR until 2028.  That is consistent with the authority the OEB was exercising.  It is what the OEB's comments in the decision on the preliminary issues and Procedural Order 8 that I told you about.

If the OEB had done what EPCOR has really asked, which is to treat the CIP as a real decision on the rate framework, SEC would be the one here on this motion to review as that would be inconsistent with what the Board said in Procedural Order No. 8 in the CIP process and would be a clear breach of SEC's legitimate expectations and procedural fairness requirements as it was a limited party in those, in the CIP process, where essentially rate adjustments and rate setting mechanisms were not to be, were not a matter for that proceeding.  And customers properly took the rate proceeding and the rate framework that was approved to determine which rates were going to apply.  Unlike what EPCOR seems to argue in its written reply submissions, they would not look to the CIP process, especially when the custom IR decision itself, where no CVVA was sought, determined that it was consistent with that CIP process.

Now, before I briefly discuss the phase 2 decision, I just want to briefly discuss how the OEB Panel should look at its task.  The OEB's decision to approve this account and the risk-sharing mechanism is simply the OEB's exercise of its rate-setting discretion which, under the OEB's amended Rules of Practice and Procedure, exercise of discretion are not reviewable unless there is an extricable error of law, which we say there isn't.

The rationale for this is important.  There is rarely a pure right or wrong answer in rate setting, as the Commissioners will very well know.  Two different panels looking at the same facts can come up to different reasonable mechanisms to share risk and to make those determinations.  And the intent of the motions review is not another kick at the can with another panel when a party is not happy, and the intent of the update of rules is to do this.

I think OEB Staff lays some of the underlying documentation to that in their written submission.  EPCOR simply relies on the supposed error of law that the CIP was binding, and, as I've noted, that's simply just not an error of law, at all.  It was not.

So what did the OEB do in the phase 2 decision?  The OEB confirmed the custom IR decision, and their settlement remained unaltered, but, over SEC's objections, it did grant the CVVA account, albeit on modified terms, notwithstanding the custom IR decision and the rate framework included no such account or the ability to create one.  It did so on the basis of the ROE impact to the company.

What it was doing here was it was allowing EPCOR incremental recovery of amounts above what was approved as part of the rate framework, just not on those proposed terms.

This is an important point, because when EPCOR argues in its written submissions that the sharing mechanism was unfair, it is getting the starting point wrong.  The OEB didn't disallow the amounts EPCOR is seeking to include in the account; it is giving, it gave EPCOR incremental funding above what the rate framework would have allowed on the basis where there was no, under the rate framework, no volume variance account or such an adjustment.  It had no obligation, we would say, to create the account and no obligation to provide the company to do so on its terms.

In the phase 2 decision, the OEB approved a mechanism basing balancing on one hand, EPCOR requiring some additional revenue, and noting that the customer shouldn't bear the full cost.  As the OEB rightly pointed out at the phase 2 decision in comments that EPCOR was not at fault.  As the phase 2 decision notes and said and quoted, as I quote, saying:
"Our customers are at fault?"

Clearly, the answer is no, but EPCOR's implication seems to be that they are at fault.  That clearly can't be correct.

The mechanism splits recovery up to a point 300 basis points below the approved ROE, where the OEB, as in other contexts considered this to be a useful threshold is going to apply this specific metric, for example, in the OEB's COVID recovery policy.

EPCOR in its written submissions talks about how the OEB did not justify its decision on the recovery methodology.  I note there is an entire page of findings on this at pages 16 and 17 of the phase 2 decision.  This begins at page 18 of our compendium.  It simply just didn't like what the OEB had to say.

Customers make decisions based on OEB's approved rates and the rate frameworks that they approve.  This is especially important here, where customers are making decisions to attach for the first time that involve significant costs to those customers behind the meter -- significant upfront costs that they need to consider and then make decisions far out in advance.  And that is a big reason why the OEB under the community expansion framework that governs all of this, and that for the purposes of having a rate stability period.

Here, that rate framework did not include such a mechanism.  And as the OEB itself recognized in the phase 2 decision -- this is at page 19 of that decision, page 21 of our compendium -- customers were not aware that their rates would change through 2028 as a result of their average consumption.

EPCOR's reply argument simply -- in its written argument says well, customers would have relied -- or what SEC said about what customers would rely upon is unsupported.  The same customers look at approved rates and the rate for making connection decisions or consumption decisions, with all due respect, is entirely self-evident.  The entire premise of switching to gas is to make it more cost effective.  This involves customers looking at not just the aggregate numbers that EPCOR may present, but the specific components in the rate framework.  This is especially true as there are more -- in the larger customers, where they are obviously having more sophisticated entities who are doing that.  And obviously, the fact there was no CVVA in the rate framework goes to that.

EPCOR's argument that the OEB breached the fair return standards is also without merit.  The Supreme Court in Ontario Power Generation was clear that what is required is that a utility over the long run is given the opportunity for a fair return on investments.  The 300-basis-points threshold the OEB has previously commented in the context of COVID-19 recovery policy with a sharing mechanism, the same sharing mechanism was implemented, notes that that 300 basis point is a reasonable indicator where a fair return may be compromised.  And I stress, may.

But, moreover, the utility was given the opportunity; it was the one who filed the rate application.  And obviously, it was in a better position than customers would have been to assess the risks.

And I stress this:  the OEB was granting the company approval of the CVVA and the methodology it chose was something that, under the rate framework, it wasn't entitled to; it was providing the company with incremental revenue over what was approved.

EPCOR's own numbers at paragraph 41 of its reply submissions is that the impact of the phase 2 decision is a reduction of ROE of only about 1.6 percent.  Now, it has a very low ROE.  But that is being driven by factors entirely unrelated to the annual consumption variances and -- or specifically, what the Board had approved as compared to what the company sought to have approved, and those related to risks that it does not disagree that it bears.

Finally, let me briefly address the effective date in EPCOR's arguments regarding OEB's finding that the proposed January 2021 date would be impermissible retroactive rate-making.

At its core, and I don't think either party disagrees with this, the principle or rule of retroactive rate-making, whatever you want to call it, and the recognized exceptions, all comes down to the question of would parties -- would people know that the rates were going to change, and that it is not to be about the slavish -- as was noted in the Alberta decision in Union Gas -- the slavish requirement to look at the labels.

And to be clear, it is clear from the decision that customers would not have been aware.  As the OEB found in that phase 2 decision, the account was not sought in the custom IR framework, which sets the framework and how the ways that customers rates may change.  And it could not be said that they had knowledge that there would be -- that the result of their reduction in consumption, or aggregate average consumption would result in higher rates later on being flowed through, through the CVVA.

It is important to note it is not just knowledge that rates would change, as my friends mention in their reply argument broadly speaking; it is that their knowledge of rates would change in this way based on this mechanism is what is important.  An effective date earlier than January 1, 2023 would clearly be retroactive rate-making.

In summary, this Panel should dismiss EPCOR's Motion to Review, since it has misunderstood the role of the CIP application in this and, in reality, there is no error of fact or law.  It is simply just an error of discretion, that it is unhappy with the decision that the original panel made.

Subject to any questions, those are our submissions.

MR. JANIGAN:  Thank you, very much, Mr. Rubenstein.  Do you have any questions, Commissioner Cass?  Do you have any questions, Commissioner Sword?  I don't have any questions either.  Thank you, very much, for those submissions.  It is very helpful.

Mr. Garner, I believe you are up next.

MR. GARNER:  Thank you.  I just lost my document, so let me try to resurrect it again.
Submissions by Mr. Garner:


I would just like to start by, I will not be as articulate, I am sure, as my friend is.  Him and I have both been doing four weeks of hearings followed by three days of ADRs, but he is a much younger man than me.  So I will muddle through with what I have been able to put together on this.

I think we share very much the same concerns, and I will try not to be repetitive after listening to what he had to say.  But my friends at EPCOR, as he was pointing out, want you not to talk about the fact that they did get the CVVA.  I think that it is important to understand that they got the CVVA, and notwithstanding the objections of the parties, as my friend has articulated.

And they also don't want you to say/think about the timing of the request; that is also not relevant.  They don't want you to talk about that sort of thing.  Right?

Their idea is as they put it in their argument, the fundamental question for the rehearing Panel is whether the risk-sharing mechanism for the CCA is consistent with the CIP and resulting CIR.  And I put the word -- you know, they put the emphasis on the word "consistent."

I don't think that is the fundamental question for this Panel, at all.  I think the fundamental question for this Panel is whether it should be substituting its decision for the previous panel.  The question before this Panel is whether the standard to be applied to the decision in 0184 is reasonable.  And it doesn't take much consideration of this matter to realize that the substitution of this Panel's decision for another panel's decision may not be any more correct in any objective sense.  And I think my friend makes the same point.

There are no new facts in this appeal.  In fact, I would invite you to read the original argument and read this motion argument.  They are in some sense, parallel; they are twins, in some sense.  No facts existed at the time that were unknown.  In our view, as my friend has said, there is no clearly identifiable error of fact, law or jurisdiction.

And so what you have before you today is quite frankly, in quotes, panel-shopping.  That is all it is.  And you are being asked also, just like the other Panel was, to substitute your opinion for the 0184 decision.  Moreover, you are being asked to read into the CIP decision words that aren't there.  You are being asked to find findings that do not exist in the zero-2000-64 initial rate-making of this utility, the words that are not there.

So there are a lot of things in this motion of EPCOR's, but the ones that really go to it are -- you know, was there a failure of some form of regulatory compact that arise out of the CIP?  And the decision to -- did the Board alter that by putting in this new risk parameter by putting some qualifications around the CVVA?  And they make the point that a risk-sharing method is punitive, which is news to me.  Usually, risk-sharing is not punitive; it is incentive-making.

And also, they say the implementation of this account should be put in prior to even the application of it being filed.  So, with respect to the regulatory compact as my friend has noted to, we don't understand what they are really talking about.  The CIP proceeding, as my friend points out, was a forum for the Board to do an apples-to-apples comparison of two utilities in order to make, on the basis of an economic analysis, a winner for the franchise.  That was the point of the CIP.  It wasn't to set rates.

And, in fact, the other thing my friends continually say -- they say in every argument they have done and in the argument they put forward here -- is that, well, you know, we would have got one because Union had one, after all.

And, as we keep saying, well, they are wrong.  That's not actually true.  Right?  Because what Union has is a weather normalization account, which is utilized across all its franchises, and not in a particular franchise.

So, if you think about it this way, for Union had the CIP, if it had a NAC, which it does, the impact of what just happened to EPCOR would have had no impact, no material impact, to Union.  And the reason being is that underperformance of volume consumption would have simply been absorbed in the 900,000-plus accounts that are also being calculated for volume.  And it might have had some impact.  I'm not quite sure myself where that impact would be, but maybe in the investment portfolios, the PIs, et cetera, that were done by Union at the time in order to understand how to move the next -- how to do its investment.  But it wouldn't have impacted the customers.

And so, for Union, the fact that you have a set volume forecast is immaterial to, ultimately, how it would have set the rates.  But my friends continually believe that, no, they are asking for something that Union Gas had.  What they are asking for, and they got, even though it's not part of this, which is a way to protect them from a forecast error.

Here is how the forecast error happens.  It happens because both parties -- and Union has no need to worry about this part of it -- both parties use an average forecast that doesn't account for the fact that a greenfield franchise will not look like the average.  Why won't it look like the average?  Because, when you convert people, first of all, they may not put in all the equipment at once.  They may put in their furnace, not their water heater.  And, in fact, if you go back in the evidence here, you will see water heaters are not being put in to the same level.  They will put in newer equipment, and the average of Union is going to be based on a broad amount of equipment that includes older equipment.  Ergo, what might happen, as we pointed, is what you use for the CIP might actually underforecast what a greenfield franchise might have.

And what we said is, well the parties -- that's something that sophisticated parties -- and I would say to my friends they are very sophisticated parties -- should and would have considered.

But the point is here that the Board, though, looking I think, as when you read their decision, the Board sees the position now that the utility is in, and, as my friend says, makes an accommodation for the utility, notwithstanding it is, in some sense, undeserving of that accommodation.  And, in doing so, it put some parameters around that.  And, partly, it puts parameters in order to incent the utility.  And my friends say, well, that won't incent the utilities; the evidence in the case is we did everything we did.

And you are in the unenviable position of having to go back and try and say, well, what actually is that evidence?  I put in a IR.  We tested different things in that evidence.  They say we did the report.  I would say to you that report isn't very good.  They don't really know why it's done.

You are in unenviable position:  Are you going to reevaluate all of that discussion about whether they have done enough in order to mitigate this problem?  We said no.  It sounds to us, when you read the Board's decision, because they reference our argument, that maybe they were convinced that we were right that they aren't doing enough.  Maybe that's what this Board decided.  That's part of what happened here.

So, you know, if any party here has a grievance about transparency, it's not EPCOR.  Intervenors are left wondering why our arguments weren't so persuasive not to get the account.  But, again, we read the Board's decision and we see how they make a compromise, as they often do, between the two parties' positions in order to provide some relief for this utility.

To us -- the other thing I think we want to talk about, and my friend talked about this, is this is about the timing issue.  Let's be clear what is happening here.  So, in the CIP in April 2018, there is no specific application for a CVVA.  I wouldn't expect it; it was a rate application.  But there is nothing there.

In 264, the first CIR application, there is no specific application for this.  Although, as my friend says, and I will read from that decision, quote from that decision, the OEB is not approving the modified -- oh, sorry.  This is a different line, pardon me.
"OEB Staff, VECC, and SEC did not support EPCOR's South Bruce request for a regulatory expense deferral account and the municipal tax variance account, while VECC supported the request for an energy content variance account."


My friends can thank me later for supporting their energy variance account, even though they make the point that that account implies they should have the CVVA.

And, in our original argument, we said, well, if that the case, why did you apply for the tiny account that means nothing, but the huge account that is covering through everything you failed to talk about?

So not only did that happen, but what happens after that?  In 2023-0223 there is an IRM application; no CVVA application.  Then there is another IRM application in 2021; no CVVA application.

So when does it come?  It comes, as my friend notes, when it looks like things are not turning out the way maybe someone hoped they would turn out.  In fact, one might argue someone might have thought things would turn out better and there would be an upside risk.  And, if there was an upside risk, who wants to share an upside risk?

So I think we have to take a look at the entire picture to ask yourself:  Is this decision one that should be altered in any sense?  And what I would say to you is no.  I mean, the Board has gone through and looked at their argument.

And as for what was in their mind, my friends' minds at the time -- and, again, I apologize because this comes up fairly quick for us -- I would commend the Board to go look at a piece of evidence in the CIP.  And I only have the reference, I'm sorry, but take a look at it.  My friends can go take a look at it, too.  It is Exhibit KC1.2, EPCOR's presentation of South Bruce (inaudible) thing.


In that exhibit, what you will see is them talking about different aspects of what they are being held to and not held to.  And maybe you will find it, but I don't find anything that talks about this volume being something we are not at risk for.  And its absence strikes me, at least; and it may strike you.

So what we have here, really, as I said, is someone really rearguing a case that has been thought out and a compromise that has been made after that panel had looked at all the evidence.  And nothing in what has been presented to you in this motion provides anything new for you to really look at, other than, as my friend says, these arguments about this CIP.  In fact, those arguments are still made.  The original panel heard those arguments, also.  They simply want you to come to a different conclusion than they did.

Now, as for the effective date, I reiterate all of the comments my friend made about retroactive rates, but it strikes me as it takes some gumption to wait five years to ask for an account and then say to the Board, by the way, we want it from before we actually made our application.

We pointed out in our original argument that, as my friend has said, parties, ratepayers have a right to notification.  Ratepayers have a right to know what are the terms of their service.

And, you know, it's very few places -- and the Board does it in places like in gas costs -- very few places does the Board violate that rule, because the Board is trying to replicate market results and, in the real market, people don't come after you after you have paid for something.  You don't walk off the airplane and someone runs after you saying, hey, the gas was a little more than I thought.  Would you pay me another $50?  That just doesn't happen, and it's an afront to customers.

That's why the Board treads very carefully on that, and we see no reason in this, no reason for this behaviour.

This is not a utility who doesn't known better about what regulatory accounts are.  They keep talking about this regulatory account, but it doesn't exist.  There is no accounting order.  It's 101 ratemaking.  And they know that because they have applied for accounts before.  And so 101 ratemaking apparently isn't important until, as we see now, it becomes important.

Thank you.  And, unless there are questions, those are my submissions.

MR. CASS:  I have just one question.  Mr. Garner, you made some arguments about consumption that could be expected in a greenfield area, and I believe you went on to say something to the effect that the, in the CIP, there was potentially an under-forecast of what would happen in a greenfield situation.  Maybe I have got myself mixed up here, but did you mean to say "over-forecast"?


MR. GARNER:  Well, maybe I will say it this way:  The amount, the way I put this way is one of the things that we are seeing here with EPCOR is that the customer consumption is well below what the normalized amount was in the CIP.  And the question arises:  Why should that be?

And they are suggesting it is like a weather thing, like Union, and I am suggesting it probably isn't.  The reason that you might want to take -- see that, and in fact you can see that if you would go back right now and examine or look at some of the discussions happening in the Enbridge 0200 case that is ongoing right now.  In that case there is a lot of discussion going on about E.B.O. 180.

As you may know -- I am sure you know the rules around how the Board lets utilities do attachments.  In that evidence, it became clear, for instance Enbridge, you know, it attached very different places, so it attaches a subdivision and a community expansion, and it has a number of other types of places.

In questioning them, in questioning those rules, one of the things that is potentially can happen is, when you connect a subdivision, you get very different results on average use from customers because you're connecting houses with all the equipment set up and in there, but, when you are attaching in greenfield with existing houses, you are converting people, people might convert their equipment very differently for instance.  Right?  That is one thing that can happen and therefore cause there to be a difference between how a community expansion's average use will be compared to how a new subdivision is but, more importantly, compared to when you average that all out over a lot of customers.

And so, in some sense, you wouldn't expect what was in the CIP -- it was good for its purpose.  Its purpose is to say to both utilities, look, we are not going to argue about the weather; we are not going to argue, you know, about what the average customer uses; we will about industrials because they are unique.  They are unique creatures in the space.  But the Board is not going to spend a lot of time saying, okay, how many degree days and what you are going to do here.  So let's simplify this part of that so we can make an economic analysis.

That doesn't make it representative.  Right?  That is the problem.  The thing about the CVVA, what it intends to do is nothing like a normalized consumption account is doing, which is actually just tracking small differences in weather.  And how you can see that very clearly is this account is magnitudes different than you see in the NAC account changes you see in the utilities, in Enbridge when they file every year for their adjustments or have been filing in their adjustments.

So my point was really is that it -- there's an ex -- the utility should have had that expectation that what it was using for its consumption for the purpose of the CIP might not actually be a good representation of what the actual average use is of the new customers it is attaching.  That was the point I was trying to make.  I hope that helps.

MR. CASS:  It does, thank you.  I just thought perhaps you had said "under-forecast" when you meant "over-forecast," but you have explained the point here, and that is fine.  Thank you.


MR. GARNER:  Thank you, Mr. Cass.

MR. JANIGAN:  Commissioner Cass, do you have any questions -- I'm sorry, Commissioner Sword?  Okay.  I don't have any questions, either.  Thank you very much, Mr. Garner.


MR. GARNER:  Thank you.

MR. JANIGAN:  Next in terms of submissions we have OEB Staff, Mr. Millar.
Submissions by Mr. Millar:


MR. MILLAR:  Yes.  Good morning, Mr. Chair.  Thank you.  I will be quite brief, Mr. Chair.  I don't intend to go through all of our pre-filed submissions, though we continue to rely on those, and I have also listened carefully to the submissions of my friends Mr. Garner and Mr. Rubenstein, and we largely adopt those.

Let me begin by saying that staff is not unsympathetic to EPCOR or unsympathetic to its ratepayers in this situation.  It is certainly an unfortunate situation.  Average volumes have not been what they were expected to be.  But the question that was before the Board in the decision that is under review is:  Who should cover the associated revenue shortfall?  EPCOR, its ratepayers, or both?

Now, the OEB determined that it was appropriate that the revenue shortfall should be split between EPCOR and its ratepayers.  This is not the result that EPCOR sought, but the OEB did not make any reviewable errors of fact, law, or jurisdiction, which is of course the test under motions to review.  Contrary to the arguments of EPCOR, at no point did the OEB indicate that EPCOR would not be at risk for average customer volume variables.

OEB Staff had reviewed, of course, written submissions and listened carefully to Ms. Sheehan's submissions this morning.  We have still not seen EPCOR point to any determination by the OEB that ratepayers would bear all of the risk for average volume variances.  Indeed, in the competitive process proceeding, the OEB specifically indicated that rate-setting matters, including permissible annual revenue updates, would be dealt with in a future rates case that.  That future rates case was EPCOR's custom IR application and the proceedings that followed that, and EPCOR did not seek a variance account for average volumes in that initial IR proceeding.

Just very quickly with respect to the regulatory compact, there is also nothing in the decision that is inconsistent with the regulatory compact, and I largely adopt Mr. Rubenstein's submissions in this regard.  The regulatory compact is principle that recognizes that the OEB should balance the interests of ratepayers with the interests of the utility; nothing more, nothing less.  And that is exactly what the OEB did when it created the CVVA.  As others have pointed out, the CVVA doesn't transfer all risk to ratepayers -- or, pardon me, to the utility.  It shares that risk between the utility and ratepayers, which is perfectly appropriate given the fact that the OEB had not made any specific determination on risk in that regard prior to the application of the CVVA.  Mr. Chair, just to conclude very quickly, EPCOR has not identified any errors in the decision; the motion appears to be largely an attempt to argue the same case in the hope of achieving a different result, and that of course is not the purpose of a motion to review.

OEB Staff submits that the motion should be dismissed, and that concludes my submissions subject to any questions you may have.


MR. JANIGAN:  Thank you very much, Mr. Millar.  Do you have any questions, Commissioner Cass?  Do you have any questions Commissioner Sword?  I don't have any questions, either.  Thank you very much.


MR. MILLAR:  Thank you.

MR. JANIGAN:  Finally, we have a reply submission by EPCOR.  Ms. Sheehan.
Reply Submissions by Ms. Sheehan:


MS. SHEEHAN:  Thank you, Commissioner Janigan.  Would it be possible to take a five- to 10-minute break just to confer with my client?  There may be portions of our reply that Mr. Brandell may address, some of the factual matters, and so I would just like an opportunity to confer as I know we have a short timeframe, to make sure that we are aligned with some of the things that we have heard.

MR. JANIGAN:  Certainly.  Let's take a -- is 10 minutes sufficient, Ms. Sheehan, or 15 minutes?  What would you prefer?


MS. SHEEHAN:  If you will give me 15 minutes, I take 15 minutes.

MR. JANIGAN:  Okay, we will give you 15 minutes.  So we will reconvene at -- I made a mistake last time on this.  We will reconvene at 11:55.

MS. SHEEHAN:  Thank you.
--- Recess taken at 11:39 a.m.
--- On resuming at 11:56 a.m.

MR. MILLAR:  It looks look we have everyone ready to go.  I see you, Ms. Sheehan, and your team is here.  Mr. Chair, with that, I think we are ready to proceed.

MR. JANIGAN:  Thank you.  Ms. Sheehan, you can proceed with your response.

MS. SHEEHAN:  Thank you, Mr. Chair.  Mr. Brandell will commence our reply submissions, and he will address briefly three factual matters.  And then I will address certain other legal arguments that were raised in the reply submissions.

MR. BRANDELL:  Thank you, Deirdre.  Sorry --


MS. SHEEHAN:  So go ahead, Mr. Brandell.
Closing Submissions by Mr. Brandell:


MR. BRANDELL:  Okay, thank you.  The three elements I was going to address is first of all whether or not EPCOR uses the CVVA as a one-way street, and whether we would have in fact applied for it if the volume variances were positive instead of negative.  Second of all, the similarities between EPCOR's NAC account and the CVVA as applied for by EPCOR.

As well, I just want to go through a quick exercise of how we determine the cumulative volume, which EPCOR committed to subject to the common assumptions, just so that there is no -- but there is transparency there.

With the step 2, whether EPCOR -- whether or not EPCOR would apply for the CVVA if the variance had been positive or not, it is obviously speculative.  It is somewhat speculative because it hasn't happened.  But one of the things I would point at because past behaviour is usually a pretty good indicator of future behaviours that EPCOR has in fact remained true to this split of competitive versus common assumptions.

While the competitive assumption is we have had material cost overruns, like, our capital costs, or customer connections have in fact lagged noticeably from what we had in the CIP.  But in neither one of those cases did we go back to the Board and try to shift that risk from the utility to the ratepayer.  We accepted and continue to accept those risks.

So certainly, we think that if in fact the volume variance had been positive, we would have applied for this account.

Now the timing I don't think would have been any different than it is today, because what is driving the timing is us confirming that in fact there is a variance.  So, while that the timing wouldn't be changed, and we may be sitting here today -- or certainly in this time frame, talking about it, that presumes that we would have in fact brought forward an application.

Second of all is the similarities between Enbridge's NAC account versus the CVVA.  The principle of both of those accounts is similar, if not exact.  In both cases, we are taking a normalized consumption which was included in the rate case; in this case, it is the 2449, if I have that right, that that is the normalized consumption that was included in the rate case.  And then we are comparing that against actuals.  And the resulting revenue differences from that comparison then drops into the account.  So there is -- well, while the background math may be different, the concept is very, very similar.

In terms of whether the impact would be the same with an Enbridge NAC if Enbridge had been successful and applied their NAC account versus the CVVA, what I would like to -- I am just going to bend down, here.  What I would like to
-- and I am happy to provide the reference later on -- I would like to point to the generic decision proceeding, which was the kind of kick-off to this whole process, in which the Board said -- and again, the Board had this standalone rates philosophy for these expansions.  And the Board said:
"Under these circumstances, it would not be appropriate to require existing customers to pay for a portion of any expansion.  The communities that receive the benefit will be the ones paying the cost."

So, from our view, that means that Enbridge would have applied their NAC account, but it would have been specific to this community expansion.  They would not have been allowed to average that over their millions of customers.  So the impact on the customers in this community would have been the same.

The third element was this cumulative volume.  And we are going to bring up how it was calculated.  There is a calculation in the CIR.  And if I could ask Daniela to bring that up?

MS. O'CALLAGHAN:  Is that exhibit 6 or 3?

MR. BRANDELL:  Three.

MS. O'CALLAGHAN:  All right.  I am sharing the screen.

MR. BRANDELL:  So we will see, and again, the -- what we want to make sure is clear is that the customer volume which we committed to is made up of both competitive assumptions and common assumptions.  Certainly, we take the responsibility for the competitive assumptions.

And here, what we have as you can see Table 3.6, it lays out by different customer types the connection forecasts, by year.  And that is obviously a major driver of volume.  So we remain committed and exposed to that customer connection forecast.  And this breaks out both by type and rate class.

If you go down one page, there we have the customer throughput volumes.  And you will notice again, by existing customer type as well as rate class.  So, as we had indicated before, Rates 1 and 6, those volumes are made up of, you know, a straightforward multiplication of connections times the volume per year, and that is laid out, versus the Rate 11. And we see at the bottom, Rate 11 and Rate 16 customers.  Again, that is made up of a multiplication of the connections which we are responsible for taking risk for, as well as the volume which we are responsible for taking the risk for.

So you will see that there is a composition there of both competitive as well as common assumptions.  So the risk on this volume number is shared by the customer as well as the utility.

But when I talk about sharing, I don't mean a 50/50 sharing; I mean it is shared by the rate class.  The rate classes 1 to 6 is to the customer; rate classes 11 and 16, the volume is to EPCOR.

Now, if we go to exhibit 6 now, I had referenced just before that, that while there was a volume that EPCOR committed to, not only did it make -- not only was it made up of elements that we are -- that we took the risk for elements we did, but also that volume changed during the rate application.  And you will see as I mention the -- there was delay in timing as a result of elements that were out of EPCOR's control.  And we made an application here, in the rate application, to recover some of that revenue.

And you will see for years -- and again, I don't know if you can make that a little bit bigger, but I think years, column 2 and 3 and 4, the distribution revenue is different from what was in our CIP application as well as the up-front portion of the rate application.  And that was driven by a common assumption.  The common assumption is at what point in time would EPCOR receive its approval to start construction.  And that was delayed by 18 months, or something.  As a result of that, the Board agreed that that revenue assumption, which of course is driven by volume, that that would change.  And as a result of that, our volume commitments had changed as well.

And again, just to emphasize, that is the result of a common assumption that was changed, in which EPCOR did not take the risk on.

That is, subject to any questions at the end of it, of this -- I will call it a rebuttal -- that was it, for me, Deirdre.

MS. SHEEHAN:  Thank you.  I will address two primary or, sorry, rather three primary issues raised by the intervenors.

All the intervenors and Board Staff -- SEC, VECC and Board Staff -- to a varying degree take the position that the CIP proceeding did not set rates.  But it is simply not credible to take the position that the CIP proceeding does not form the framework of the Board's rate-setting function.  SEC pointed to Procedural Order No. 8 from the CIP proceeding in support of its submission that the CIP proposals were not determinative of future rate-making schemes.  However, that was a preliminary order in response to a specific issue arising in the CIP proceeding.

I'm going to share my screen so that the Board can look at the paragraph that I understand SEC was referring to.  What the OEB said in that procedural order dated August 22, 2017, in the CIP proceeding was in response to matters being raised by intervenor submissions.  And it stated:
"The OEB recognizes that submissions were made by the proponents on permissible annual revenue updates at the hearing.  The OEB does not consider that the setting of rate-making parameters for the purpose of establishing comparable CIP proposals to be determinative of any element in a future rate-making scheme for the successful proponent.  How the revenue requirement", which was at issue and being proposed in the CIP proceeding, I would say, "will be recovered, including the actual permissible annual revenue updates, will be decided later, with the full participation of affected ratepayers."

So what the Board was speaking to here specifically was permissible annual revenue updates.

What the intervenors do not address is what the Board said about the CIP process in the CIR proceeding.  And I referenced this in my argument, but I think it merits emphasis.  This is the Board's decision on the issues list in the CIR proceeding.  So this was a decision where the Board determined what issues were going to be considered in the context of the CIR rate-making proceeding.  And there, this is what the Board said:
"The Board understands that there are unique aspects of this rate application, given the CIP.  A number of cost parameters and rate components have been determined through a prior OEB approved process, competition for the franchise of South Bruce.  Procedural Order No. 3 stated that the OEB will not be revisiting the overall commitments, with the exception of any proposed adjustments that were made in the CIP process.  As part of the CIP, the OEB established a 10-year revenue requirement and rate stability period for EPCOR Southern Bruce following a competitive process."

So here, clearly, the Board is saying that the CIP established a revenue requirement and a rate stability period.  To suggest that the CIP process does not inform, and is not determinative of, the rates for this utility is simply not correct.  EPCOR Southern Bruce is expected to take on cost risks with respect to the revenue requirement in this proceeding, and will be to the extent that they are consistent with the CIP.  The OEB will not be re-adjudicating whether the revenue requirement or commitments made as part of the CIP are appropriate.  The OEB has therefore removed the words "and appropriate" from several of the issues.

So I would encourage the Board to read through this decision because, in a number of cases, what the Board did was, instead of saying whether a particular issue was appropriate, the Board instead said:  Is what is being proposed consistent with the CIP?  So it's fundamentally clear that the CIP is binding and the CIP does form the basis for the rates for the Southern Bruce municipalities.

That being the case, there is clearly an error of law, or mixed fact and law, that this review Panel must grapple with.  This is not simply a situation of EPCOR disagreeing with how a rate-setting discretion was adjudicated by the review panel.  With respect, this is one of those rare situations, as SEC said, where there is an instance of a clear error.

EPCOR does not need to introduce new facts in the circumstances.  EPCOR's position is, with respect, that the reviewing panel did not grapple with, and appreciate, and apply the binding framework that is applicable to the South Bruce's municipality's rate-making.

VECC argues that all this reviewing Panel need be concerned with is whether the original decision was reasonable.  Even if that were the case, the Supreme Court of Canada decision in Vavilov speaks to what is a reasonable standard.  And I think one portion of that decision is particularly applicable to the circumstances of this decision.

In Vavilov -- and this is cited in my argument, in the EPCOR argument -- when a reviewing court is reviewing an administrative tribunal's decision for reasonableness, one of the indicia that a reviewing court must look at is whether the administrative body in question, the decision maker, effectively and appropriately addressed the main arguments that were raised by the parties.  And, where the decision maker does not do so, that indicates that its decision is not reasonable.

And, particularly, the Supreme Court said that a decision-maker's failure to meaningfully grapple with key issues or central arguments raised by the parties may call into question whether the decision maker was actually alert and sensitive to the matter before it.  In addition to assuring parties that their concerns have been heard, the process of drafting reasons with care and attention can alert the decision maker to inadvertent gaps and other flaws in its reasoning.

With respect, although the phase 2 decision summarizes EPCOR's position as to the binding nature of the CIP proceeding and the competitive and common parameters established therein, in our read of that decision, the reviewing panel does not meaningfully grapple with this issue and transparently grapple with, and elucidate, why it concluded that the CIP proceeding did not bind its decision with respect to the CVVA.

In fact, at page 7 of this phase 2 decision, the OEB simply states:
"The OEB is not persuaded by EPCOR's characterization of the 10-year rate stability period as a regulatory compact that somehow needs to be fixed after the fact to restore and fully implement a prior OEB decision."

One sentence with respect to the binding nature of, and the applicability of, and the meaning of the CIP proceeding in assessing the application before it is simply not reasonable and not sufficient.  It is not up to this Board to guess at what the reviewing panel's rationale was.  Rather, in the absence of any rationale, in our submission, there is a clear error of law and this reviewing Panel must assess and apply its determination as to whether the CIP proceeding governs the CVVA and why the risk-sharing mechanism is not consistent with that CIP proceeding.

So, in this regard, EPCOR's position remains that it has clearly identified legal errors on the part of the original panel, and the phase 2 decision must be varied by this reviewing Panel.  The decision, the phase 2 decision, clearly demonstrates an error of law in not applying legally binding rate-making, the legally binding rate-making framework in its consideration of the risk-sharing mechanism for the CVVA.

Subject to any questions that the Panel may have, those conclude our reply remarks.  Thank you for your consideration.

MR. JANIGAN:  Thank you, Ms. Sheehan.  Commissioner Cass, do you have any questions?  Commissioner Sword, do you have any questions?

MR. SWORD:  No.

MR. JANIGAN:  And I do not have any questions.  Thank you very much for your presentation.  We thank all participants for this morning.  It was very helpful to the Panel, and we expect that it will be very helpful in the context of our decision.  With that, the hearing is adjourned.  Thanks very much.
--- Whereupon the hearing concluded at 12:18 p.m.
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